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Management and Budget, Office of 
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MAY 1994 

CHAPTER 4-97-93 

4-07-03-11. Classification appeal to the director. An appointing 
authority or an employee may appeal a classification assigned to a class 
or position by submitting a written notice to the director, central 
personnel division, within fifteen working days from the date on the 
written classification decision issued by the central personnel 
division. The appeal notice must state the specific issue being 
appealed and it must contain the reasons for the review. The director 
shall review the information contained in the appeal and provide a 
decision in writing to the parties within sixty calendar days from the 
date on the appeal notice. 

History: Effective May 1, 1994. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 
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CHAPTER 4-97-94 

4-07-04-10. Pay grade appeal to the director. An appointing 
authority or an employee may appeal a pay grade assigned to a class or a 
position by submitting a written notice to the director, central 
personnel division, within fifteen working days from the date on the 
written pay grade decision issued by the central personnel division. 
The appeal notice must state the specific issue being appealed and it 
must contain information to substantiate a further review. The director 
shall review the information contained in the appeal and provide a 
decision in writing to the parties within sixty calendar days from the 
date on the appeal notice. 

History: Effective May 1, 1994. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-04-11. Pay grade exception. Upon receipt of a request to 
review a pay grade from an appointing authority or an employee the 
director, central personnel division, may assign a pay grade that is 
higher than that determined by the application of the class evaluation 
system. This may be done when the pay grade assigned to a class has not 
resolved significant problems in the recruiting or retention of 
qualified individuals for a class. When a pay grade exception is 
assigned to a class, the grade must be identified as such and the 
appointing authority and all employees in the class must be notified. 

History: Effective May 1, 1994. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-04-12. Periodic review. Classes assigned a pay grade 
exception are subject to periodic review by the central personnel 
division. Such classes must be reviewed no less than once every five 
years to verify the appropriateness of the assigned pay grade. The 
director, central personnel division, shall notify the respective 
appointing authorities and all employees in the class that a review is 
being conducted. The appointing authority and employees may submit 
information for the review. 

History: Effective May 1, 1994. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 
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STAFF COMMENT: Chapter 4-07-11 contains all new material but is not 
underscored so as to improve readability. 

Section 
4-07-11-01 
4-07-11-02 
4-07-11-03 
4-07-11-04 
4-07-11-05 
4-07-11-06 
4-07-11-07 

CHAPTER 4-87-11 
REDUCTION-IN-FORCE 

Scope of Chapter 
Definitions 
Reduction-in-Force 
Written Documentation Required 
Emergency, Temporary, or Probationary Employees 
Nondiscriminatory 
Reemployment Following a Reduction-in-Force 

4-87-11-81. Scope of chapter. This chapter applies to all 
agencies, departments, institutions, and boards and commissions which 
employ classified employees, except those institutions in the university 
system. Additionally, this chapter applies to those agencies of local 
government that employ individuals whose positions are classified by the 
central personnel division. 

History: Effective May 1, 1994. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-87-11-82. Definitions. The terms throughout this chapter have 
the same meaning as in North Dakota Century Code chapter 54-44.3, except 
11 reduction-in-force 11 means the loss of employment by an employee as a 
result of a reduction in appropriations, lack of work, curtailment of 
work, or reorganization. 

History: Effective May 1, 1994. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-87-11-83. Reduction-in-force. An appointing authority, after 
giving written notice to a classified employee, may cause an employee to 
lose their employment due to a reduction-in-force. Prior to initiating 
a reduction-in-force, an appointing authority shall carefully conduct a 
written analysis of the affected employees in the agency to determine 
those employees who will be subject to the reduction-in-force. The 
appointing authority shall use all of the following four factors in the 
required analysis: 
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1. The acquired knowledge and demonstrated skills of the 
employees compared to the work to be done. Employees lacking 
the necessary knowledge and skills are subject to the 
reduction-in-force. 

2. The level of demonstrated work performance. Employees 
performing consistently at a lower level compared to other 
employees are subject to the reduction-in-force. 

3. The length of 
authorities should 
employees have been 
the fewer years 
reduction-in-force. 

service of the employees. Appointing 
list the number of years and months 

in the classified service. Employees with 
of service are subject to the 

4. The extent of training needed to ensure that reassigned 
employees would be fully productive if they were given 
different job assignments. Employees requiring the greater 
amount of training are subject to the reduction-in-force. 

History: Effective May 1, 1994. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-97-11-94. Written documentation required. An appointing 
authority that initiates a reduction in-force is required to maintain 
written documentation of the analysis required by section 4-07-11-03. 

History: Effective May 1, 1994. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-97-11-95. Emergency, temporary, or probationary employees. An 
appointing authority may not subject a classified employee who has 
satisfactorily completed the probationary period to a reduction-in-force 
while there are emergency, temporary, or probationary employees serving 
in the same class in the same agency location. 

History: Effective May 1, 1994. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-97-11-96. Nondiscriminatory. An appointing authority that 
initiates a reduction-in-force shall do so only in a nondiscriminatory 
manner in accordance with North Dakota Century Code section 14-02.4-01. 
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Additionally, an appointing authority may not use a reduction-in-force 
as a substitute for disciplinary measures. 

History: Effective May 1, 1994. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-97-11-97. Reemployment following a reduction-in-force. An 
individual who has lost employment due to a reduction-in-force must be 
offered reemployment by the former employing agency if the following 
conditions are present: 

1. A position vacancy occurs in the former employing agency, and 
the appointing authority decides to fill the vacancy by 
appointing someone other than a current employee. 

2. The individual meets the minimum qualifications established 
for the particular position. 

3. No more than one year has elapsed since the individual lost 
employment due to the reduction-in-force. 

History: Effective May 1, 1994. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 
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CHAPTER 4-87-15 

4-87-15-82. Definitions. The terms used throughout this chapter 
have the same meaning as in North Dakota Century Code chapter 54-44.3, 
except llteave-w~tRe~t-~ayll-meaRs-tRe-a~~Fevea-aeseRee-fFem-weFk-w~tRe~t 
~ay-ef-aR-em~+eyee-feF-~~-te-Re-meFe-tRaR-eRe-yeaF!s-a~Fat~eR~~ 

1. 11 Leave without payn means the approved absence from work 
without pay of an employee. 

2. 11 Educational leaven means the approved leave of absence from 
work without pay of an employee to attend school. 

History: Effective September 1, 1992; amended effective May 1, 1994. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-87-15-83. Leave without pay. An appointing authority may grant 
an employee•s request for a leave of absence without pay provided that: 

1. The absence of the employee will not unduly disrupt the 
agency•s operations or services. 

2. tRe--a~~e~Rt~Rg--a~tReF~ty--aRa--tRe--em~+eyee--Rave-agFeea-~R 
wF~t~Rg-aee~t-tRe--teFms--aRa--eeRa~t~eRs--ef--tRe--em~+eyee!s 
Fet~FR--te--weFk~ The employee is placed on leave without pay 
status and is not terminated. 

3. The employee does not accrue annual leave while on leave 
without pay status, but retains any unused annual leave hours, 
subject to other restrictions, and retains the employee•s 
previous years of continuous service for the purpose of 
determining the employee•s annual leave accrual rate. 

4. The employee does not accrue sick leave while on leave without 
pay status, but retains any unused sick leave hours. 

5. If the leave without pay status is scheduled to extend longer 
than fourteen consecutive calendar days, the appointing 
authority and the employee must agree in writing, prior to the 
beginning of the leave, about the status of employee benefits, 
and the terms and conditions of the employee•s return to w?rk. 

6. The leave without pay does not exceed one year in duration. 

History: Effective September 1, 1992; amended effective May 1, 1994. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 
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4-97-15-94. Educational leave. An appointing authority may grant 
an employee educational leave provided that: 

1. The absence of the employee will not unduly disrupt the 
agency's operations or services. 

2. The employee is placed on educational leave status and is not 
terminated. 

3. The employee does not accrue annual leave while on educational 
leave, but retains any unused annual leave hours, subject to 
other restrictions, and retains the employee's previous years 
of continuous service for the purpose of determining the 
employee's annual leave accrual rate. 

4. The employee does not accrue sick leave while on educational 
leave, but retains any unused sick leave hours. 

5. The appointing authority and the employee must agree in 
writing, prior to the beginning of the leave, about the status 
of employee benefits, and the terms and conditions of the 
employee's return to work. 

6. The educational leave does not exceed two years in duration. 

History: Effective May 1, 1994. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 
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CHAPTER 4-97-19 

4-07-19-05. Required actions. An appointing authority shall take 
certain required actions when the suspension without pay, demotion, or 
dismissal of a nonprobationary classified employee is being considered. 
In such situations an appointing authority shall provide the following: 

1. A written notice of the intent to take the action and the 
reasons for the action. 

2. An opportunity for the employee to respond to the allegations 
in writing. 

3. A written notice of the final action taken, after the 
employee 1 S opportunity to respond. The notice must include a 
statement describing the employee 1 S right to appeal, if any. 

History: Effective May 1, 1994. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 
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CHAPTER 4-97-29 

STAFF COMMENT: Chapter 4-87-28 contains all new material but is not 
underscored so as to improve readability. 

CHAPTER 4-97-29 
GRIEVANCE PROCEDURES 

Section 
4-87-28-81 
4-87-28-82 

Scope of Chapter 
Requirements For Grievance Procedures 

4-97-29-91. Scope of chapter. This chapter applies to all 
agencies, departments, institutions, and boards and commissions that 1 
employ classified employees, except those institutions in the university :! 

system. Additionally, this chapter applies to those agencies of local 
government that employ individuals whose positions are classified by the 
central personnel division. 

History: Effective May 1, 1994. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1), 54-44.3-12.2 

4-97-29-92. Requirements for grievance procedures. Each agency, 
department, institution, board, and commission subject to this chapter 
shall establish internal grievance procedures that include the 
following: 

1. The use of a standard grievance form. 

2. Specific steps to be followed in processing the grievance, and 
limitations on the amount of time the parties have to respond. 

3. A requirement that the parties must respond to the issues 
raised in the grievance. 

4. A method of counting time that is in working days. 

5. Provisions that allow an employee a reasonable amount of time 
to process a grievance without loss of pay during regular 
working hours. 

History: Effective May 1, 1994. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1), 54-44.3-12.2 
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CHAPTER 4-97-25 

4-97-25-94. Reexamination schedule. 

±~--AA---a~~+~eaAt---wRe--fa~+s--aA--eMa~tAatteA--~ay--Fetake--tRe 
eMa~tAatteA--tA--aeeeFSaAee--wttR--a--FeeMa~tAatteA---seRea~+e 
estae+tsRea-ey-tRe-eeAtFa+-~eFseAAet-StvtsteA~ 

2~--AA--a~~+teaAt--wRe--Ras--~assea--aA-eMa~tAatteA-~ay-Fetake-tRe 
eMa~tAatteA--eAee,--aeeeFStAg--te---FeeMa~tAatteA---~Feeea~Fes 
estae+tsRea--ey--tRe--eeAtFa+-~eFseAAe+-atvtsteA~--fRe-eeAtFat 
~eFseAAet-StvtsteA-sRa++-~se-tRe-Rt§ReF-ef-tRe-twe-eMa~tAatteA 
seeFes~ An applicant who has taken an examination may retake 
the examination according to procedures established by the 
central personnel division. The central personnel division 
shall then use the highest of the examination scores. 

History: Effective September 1, 1992; amended effective May 1, 1994. 
General Authority: NDCC 54-42-03, 54-44.3-12 
Law Implemented: NDCC 54-42-03, 54-44.3-12 
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TITLE 7 

Agriculture, Commissioner of 
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JUNE 1994 

CHAPTER 7-93.1-96 

7-93.1-96-92. Milk offered for sale must be wholesome and 
unadulterated. 

1. Milk offered for sale must meet minimum United States 
department of agriculture standards. 

2. ~ffeettve--d~ty-i;-±993;-tAe-+ega+-se~atte-ee++-ee~Rt-sAa++-ee 
seveR-A~RaFea-ftfty-tAe~saRa-~eF-~t++t+tteF~ 

3~ A producer•s raw milk shall be under warning when: 

a. Monthly bacteria counts by the direct microscopic clump 
cell count or standard plate count exceed one million. 
Milk under warning because of exceeding a one million 
bacteria count on two successive monthly tests, must be 
rejected from the market for a minimum of one milking. 

b. Two out of the last four monthly somatic cell counts 
exceed one milliont-seveR--A~RaFea--ftfty--tAe~saRa--afteF 
d~ty-i;--±993. Milk under warning because of somatic cell 
counts will result in a warning letter sent to the 
producer. No sooner than three days nor later than 
twenty-one days after the first warning letter, another 
sample must be taken and, if this test exceeds one 
million, the dairy commissioner shall reject the milk from 
the market. A producer will need three consecutive counts 
below the legal limit to regain full status. 

c. The sediment content exceeds one and five-tenths or 
equivalent by the mixed sample method; milk under warning 

15 



because of sediment content must be resampled and tested 
between three and twenty-one days following notice of 
violation and if found to exceed one and fifty-hundredths 
milligrams by the mixed sampling method or equivalent must 
be rejected from the market. 

d. The same inspection item has been debited consecutively on 
the last three dairy facility inspections, unless the farm 
score is ninety or above. Violations of the same 
inspection item on four consecutive facility inspections 
will result in action to suspend certification if score is 
below ninety, and maximum points are taken for each 
violation. 

e. Reinstatement of certification status cannot be 
accomplished until conditions leading to the suspension 
have been corrected by evidence of either test results or 
a satisfactory inspection of the facility, as determined 
by the dairy commissioner. 

4~ 3. Wholesomeness. Milk offered for sale must be tested monthly 
to determine sediment content. The sediment standard is: 

No. 1 Not to exceed fifty-hundredths milligrams 
or equivalent 

No. 2 Not to exceed one and fifty-hundredths 
milligrams or equivalent 

Note: All sediment tests must be by the mixed sample method, 
unless otherwise approved by the dairy commissioner. 

s~ 4. Volume requirement. The volume of milk in the bulk tank after 
the first milking must reach the agitator to such a level that 
adequate agitation of the milk is possible. Failure to 
produce adequate volumes on the first milking will result in 
suspension of a producer's certification to sell raw milk. 

History: Effective August 1, 1986; amended effective April 1, 1993i 
October 28, 1993. 
General Authority: NDCC 4-29-03, 4-29-04, 4-30-55.1 
Law Implemented: NDCC 4-30-27, 4-30-31 
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TITLE 19 

Attorney General 

17 
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JULY 1994 

19-15-91-96. Use of list price or similar comparisons. It is a 
deceptive act or practice for a seller to make a price comparison or to 
claim a savings, expressed or implied, from a list price or term of 
similar meaning, unless: 

1. The list price does not exceed the highest price at which 
substantial sales of the merchandise have been made in the 
seller•s trade area; 

2. The list price is the price at which the seller offered the 
merchandise for a reasonably substantial period of time in the 
recent, regular course of its business, openly, actively, and 
in good faith, with an intent to sell the merchandise at that 
price; 

3. The list price does not exceed the highest price at which the 
product is offered by a reasonable number of sellers in the 
seller•s trade area for a reasonably substantial period of 
time in the recent, regular course of business; or 

4. The list price does not exceed the seller•s cost plus the 
percentage markup regularly used by the seller in the actual 
sale of such merchandise or merchandise of a similar class or 
kind, in the seller•s recent, regular course of business. 

History: Effective January 1, 1994. 
General Authority: NDCC 51-12-09, 51-15-05, 54-12-17 
Law Implemented: NDCC 51-12-09, 51-15-01, 51-15-02 
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OBJECTION 

THE LEGISLATIVE COUNCIL'S COMMITTEE ON ADMINISTRATIVES RULES OBJECTS TO 
SECTION 19-15-91-96 AS ADOPTED BY THE ATTORNEY GENERAL EFFECTIVE 
JANUARY 1. 1994. 

The committee objects to this rule because the committee deems it to be 
unreasonable. arbitrary. or capricious. 

Section 28-32-93.3 provides that after the filing of a committee 
objection. the burden of persuasion is upon the agency in any action for 
judicial review or for enforcement of the rule to establish that the 
whole or portion thereof objected to is within the procedural and 
substantive authority delegated to the agency. If the agency fails to 
meet its burden of persuasion, the court shall declare the whole or 
portion of the rule objected to invalid and judgment shall be rendered 
against the agency for court costs. 

History: Effective May 3, 1994. 
General Authority: NDCC 28-32-93.3 
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TITLE 13 

Banking and Financial Institutions, Department of 
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JUNE 1994 

STAFF COMMENT: Chapters 13-02-16, 13-02-17, and 13-02-18 contain all 
new material but are not underscored so as to improve readability. 

Section 
13-02-16-01 
13-02-16-02 
13-02-16-03 
13-02-16-04 
13-02-16-05 

CHAPTER 13-92-16 
TRUST POWERS 

Authorization 
Application 
Criteria for approval 
Publication 
Hearing 

13-92-16-91. Authorization. A banking association rece1v1ng 
approval by the board to exercise trust powers may exercise trust powers 
at its main banking house, banking house or office, paying and receiving 
stations, and drive-in and walkup facility locations. Only one 
application is required for a banking association. Trust powers granted 
by the board prior to the effective date of this chapter for the bank•s 
separate banking house locations shall be considered to heretofore apply 
to all locations. 

History: Effective June 1, 1994. 
General Authority: NDCC 6-01-04 
Law Implemented: NDCC 6-03-02(13), 6-03-13.1, 6-03-17, 6-05-01 

13-92-16-92. Application. An original and ten copies of the 
application to exercise trust powers must be filed with the board. In 
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lieu of an original application, the board may accept a copy of the 
application submitted to the federal deposit insurance corporation or 
federal reserve system. The applicant must provide any additional 
information determined by the commissioner or board to be relevant. 

Hhtory: Effective June 1, 1994. 
General Authority: NDCC 6-01-04 
Law Implemented: NDCC 6-03-02(13), 6-05-01 

13-02-16-93. Criteria for approval. The applicant must 
demonstrate that the proposed trust committee and officers have 
experience commensurate with the trust powers being requested. Upon 
granting trust powers, the board may require the applicant to commit to 
a training program of trust schools and seminars acceptable to the 
board. The board may also direct the applicant to enter into a training 
agreement with another trust company or bank. 

History: Effective June 1, 1994. 
General Authority: NDCC 6-01-04 
Law Implemented: NDCC 6-03-02(12), 6-05-01 

13-02-16-04. Publication. Upon filing an application, the 
secretary of the board shall cause to be published notice of the 
application for two successive weeks in the official newspaper of the 
county of the main banking house, and all locations. The notice of 
application must also be sent by certified mail by the secretary of the 
board to all banks and trust companies located within the banking trade 
area association within ten days of final publication provided under 
this section. Any party must submit to the board written comments 
concerning the application, or a written request for an opportunity to 
be heard or both, no later than ten days after the date of final 
publication. 

History: Effective June 1, 1994. 
General Authority: NDCC 6-01-04 
Law Implemented: NDCC 6-03-02(12), 6-05-01 

13-02-16-05. Hearing. A public hearing by the board may be 
required on an application for trust powers whenever the board or 
commissioner determines that it is in the public interest to hold such a 
hearing or whenever an interested party•s request for an opportunity to 
be heard is granted. Notice of hearing on an application must, if 
required, be issued at least forty-five days prior to the hearing on an 
application. The notice of hearing must be published by the secretary 
of the board for two successive weeks in the official newspaper of the 
county of the main banking house, banking houses or offices, drive-in 
and walkup facilities, or paying and receiving stations are located. 

24 



The notice of hearing must also be sent by certified mail by the 
secretary of the board to all banks and trust companies located within 
the banking association•s trade area. 

History: Effective June 1, 1994. 
General Authority: NDCC 6-01-04 
Law Implemented: NDCC 6-03-02(12), 6-05-01 
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CHAPTER 13-92-17 
SALE OR PURCHASE OF ASSOCIATIONS, BANKING INSTITUTIONS, 

OR HOLDING COMPANIES 

Section 
13-02-17-01 Publication 

13-92-17-91. Publication. Upon filing a completed application 
the secretary of the board shall cause to be published notice of 
application in the official newspaper of the county where the 
association, banking institution, or holding company is principally 
located. The notice must specify the name of the association, banking 
institution, or holding company, and the number of shares to be sold or 
purchased, or in any manner transferred, and the number of total 
outstanding shares. The notice must also provide that written comments 
may be submitted to the board, and the application may be requested or 
reviewed in the office of the department. Any party must submit written 
comments concerning the application to the board no later than ten days 
after the date of publication. The notice may be included with any 
notice for a similar application submitted to the federal deposit 
insurance corporation or the federal reserve board. 

History: Effective June 1, 1994. 
General Authority: NDCC 6-01-04 
Law Implemented: NDCC 6-08-08.1(2) 
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CHAPTER 13-92-18 
DISCONTINUANCE OF A PAYING AND RECEIVING STATION 

Section 
13-02-18-01 Publication 

13-92-18-91. Publication. Upon filing a completed application, 
the bank shall cause to be published notice of application for two 
successive weeks in the official newspaper of the county where the 
paying and receiving station is located. The notice must invite 
comments be sent to the board. Any party must submit written comments 
concerning the application to the board no later than thirty days after 
the date of final publication. The notice may be included with any 
notice for a branch closing required by the federal deposit insurance 
corporation or the federal reserve board. 

History: Effective June 1, 1994. 
General Authority: NDCC 6-01-04 
Law Implemented: NDCC 6-03-19 

27 



28 



OCTOBER 1994 

STAFF COMMENT: Chapter 13-03-01.1 contains all new material but is not 
underscored so as to improve readability. 

Chapter 
13-03-01 
13-03-01.1 
13-03-02 

13-03-03 

13-03-04 

13-03-05 
13-03-06 
13-03-07 
13-03-08 

13-03-09 
13-03-10 
13-03-11 
13-03-12 
13-03-13 
13-03-14 
13-03-15 

ARTICLE 13-93 

CREDIT UNIONS 

Check Cashing Funds [Repealed] 
Practice and Procedure 
Limiting and Restricting the Amount That May Be 

Loaned on Real Property Security 
Investment in First Lien, Public Utility, Industrial, 

Corporation, or Association Bonds, Notes, or Other 
Evidences of Debt Issued by Corporations 
Located in the United States of America 

Investment in an Office Building, Furniture, and 
Fixtures - Application to the State Credit Union Board 

Mergers 
Credit Union Reserve Funds 
Liquidity Reserves for Remote Access Accounts 
Administration of Negotiable or Transferable 

Instruments of Account 
Usury 
Acting as Trustee and Custodian of Pension Plans 
Agricultural Loans [Repealed] 
Business Loans [Repealed] 
Authorizations 
Field of Membership 
Branching 
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13-03-16 
13-03-17 

Section 
13-03-01.1-01 
13-03-01.1-02 
13-03-01.1-03 

Member Business Loan Limits 
Excess Deposit Insurance 

CHAPTER 13-83-81 
CHECK CASHING FUNDS 

[Repealed effective December 1, 1983] 

CHAPTER 13-83-81.1 
PRACTICE AND PROCEDURE 

Applicability 
Communications 
Copies 

13-83-81.1-81. Applicability. The state credit union board shall 
follow the practices and procedures established by the state banking 
board under article 13-01.1 for all application and administrative 
proceedings unless otherwise specified in this chapter. 

History: Effective October 1, 1994. 
General Authority: NDCC 6-01-04, 28-32-02 
Law Implemented: NDCC 6-01-01, 6-01-04, 28-32-05 

13~83-81.1-82. Communications. All correspondence and filings 
forwarded to the board must be addressed to: 

State Credit Union Board 
State Capitol, 13th Floor 
600 East Boulevard Avenue 
Bismarck, ND 58505-0080 

History: Effective October 1, 1994. 
General Authority: NDCC 6-01-04, 28-32-02 
Law Implemented: NDCC 6-01-01, 6-01-04, 28-32-05 

13-83-81.1-83. Copies. For any application or administrative 
hearing procedure, the original and eight copies of any documents must 
be furnished to the board. 

History: Effective October 1, 1994. 
General Authority: NDCC 6-01-04, 28-32-02 
Law Implemented: NDCC 6-01-01, 6-01-04, 28-32-05 
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CHAPTER 13-63-82 

13-83-82-82. Requ;rements for advancement of money on secur;ty of 
real property. No state-chartered credit union ePgaA~lea-aAa--epePat~A§ 
~AaeP--t~e--~aw~--ef--NePt~--Qaketa, except t~e-NePt~-Qaketa corporate 
central credit union, B~s~aPek;--NePt~--Qaketa;--w~~e~--~s--spee~f~ea~~Y 
exe~ptea-fPe~-t~e-pPev~s~eAs-ef-t~~s-seet~eA;-s~a~~ may advance money on 
security of real property until a~~-ef the following requirements ~ave 
eeeA-f~~f~~~ea are met: 

1. The mortgage aeea, signed by the record owner and w~fe-eP 
~~seaAa;-~f-aAy;--as--t~e--ease--~ay--ee spouse, or by the 
authorized corporate officer or authorized partner, has been 
properly recorded in the office of the register of deeds of 
the county ~A-w~~e~-s~e~ where the real property is located. 

2. AA--aestPaet--ef--t~t~e-ef-t~e-pea~-pPepePty-~Ave~vea-~as-eeeA 
f~PA~s~ea-te-t~e-ePea~t-~A~eA;-at-t~e-expeAse-ef-t~e-eePPeweP~ 
5~ese~~eAt--t9;--aAa--w~t~~A-A~Aety-aays-ef-t~e-aaYaA€effieAt-ef 
f~Aas;-t~e-aestPaet-ef-t~t~e-ffi~st-ee-~paatea--te--~Ae~~ae--t~e 
~ePtgage-aeea-as-spee~f~ea-~A-s~eseet~eA-±~ 

3~--A For loans greater than ten thousand dollars or fifteen 
percent of the credit union•s equity, a written opinion by an 
attorney is obtained; certifying that the mortgagor is the 
owner of the real property in fee simple, and indicating the 
order of priority of the lien established by the mortgage. 

4~ 3. 

s~ 4. 

In lieu of aestPaet-ef-t~t~e-aAa a written opinion required 
in S~eseet~9AS subsection 2 aAa-3, a title insurance policy 
equal to at least the original amount of the mortgage will be 
satisfactory. The policy s~a~~--s~ew must name the credit 
union as the insured. 

A written appraisal has been obtained aAa-f~~ea-w~t~-t~e-~eaA 
papePs;-w~~e~ conducted by a certified or licensed appraiser 
as re uired b the Federal Financial Reform Recover and 
Enforcement Act of 1989 Pub. L. 101.73· 103 Stat. 512· 12 
U.S.C. 3332 et se . or an a raisal b the credit union on 
real estate loans in excess of ten thousand dollars or fifteen 
percent of the credit union•s equity. The appraiser shall 
appraise the land and structures separately, and the appraisal 
must be made by the credit committee or a designated appraiser 
who shall appraise the real property and structures at their 
actual cash value ~A-t~e~P-ep~A~eAt-pPev~aea;-t~at. However, 
no relative of a borrower or applicant may act in making the 
appraisal. In such case, it shall be the duty of the epea~t 
eeffiffi~ttee board of directors of the credit union considering 
the loan to appoint another member of the credit union to 
serve on the appPa~sa~ credit committee. The written 
appraisal must be filed with the loan papers. 
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6~ 5. PFe~eF Adequate fire and tornado insurance has been see~Fea 
obtained with a mortgage clause for the benefit of the credit 
union ~R--ease-ef-tess;-wR~eR-~RS~FaRee-sRatt-ee in an amount 
equal to at-teast-seveRty-f~ve-~eFeeRt-ef the a~~Fa~sea--vat~e 
ef--tRe-stF~et~Fes-eF-tRe-a~e~Rt-ef-tRe-teaR;-wR~eReveF-~s-tRe 
tesseF amount of the outstanding liens. 

7~ 6. A ~Fe~eF note for the amount of the loan has been signed by 
the mortgagor or mortgagors ee~Re~a~R§-~R-att-~aFt~e~taFs-w~tR 
tRe-Rete-aeseF~eea-~R-tRe-~eFtgage-Fe~~~Fea-~RaeF-s~eseet~eR-1 
consistent with the terms of the mortgage. 

7. An abstract of title of the real property for first real 
estate mortgages must be furnished to the credit union, at the 
expense of the borrower, unless an abstract of title is not 
prepared and, in that case, a title insurance policy is 
required. Within ninety days after the advancement of funds, 
the abstract of title, if prepared, must be updated to include 
the mortgage. After one year from the date of the first real 
estate mortgage, the credit union may return the abstract to 
the mortgagor. 

History: Amended effective May 1, 1982; November 1, 1985; October 1, 
1994. 
General Authority: NDCC 6-01-04 
Law Implemented: NDCC 6-06-06 
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CHAPTER 13-93-16 

13-93-16-81. Def;n;t;ons. 

1. 11 Member business loans 11 means any loan, line of credit, or 
letter of credit, the proceeds of which will be used for a 
commercial, corporate, business, investment property or 
venture, or agricultural purpose, except that the following 
may not be considered member business loans for the purposes 
of this section: 

a. A loan or loans fully secured by a lien on a one to four 
family dwelling that is the member•s primary residence. 

b. A loan that is fully secured by shares in the credit union 
or deposits in other financial institutions. 

c. A loan meeting the general definition of member business 
loans under subsection 1 and, made to a borrower or an 
associated member as defined in subsection 3, which, when 
added to other such loans to the borrower or associated 
member, is less than tweAty-f~ve fifty thousand dollars. 

d. A loan, the repayment of which is fully insured or fully 
guaranteed by, or where there is an advance commitment to 
purchase in full by, any agency of the federal government 
or of a state or any of its political subdivisions. 

e. A loan granted by a corporate credit union operating under 
the provisions of part 704 of the national credit union 
administration rules and regulations to another credit 
union. 

2. 11 Reserves 11 mean a 11 reserves, inc 1 ud i ng the a 11 owance for 1 oan 
losses and undivided earnings or surplus. 

3. 11 Associated member 11 means any member with a shared ownership, 
investment or other pecuniary interest in a business or 
commercial endeavor with the borrower. 

4. 11 lmmediate family member 11 means a spouse or other family 
member living in the same household. 

5. 11 Loan-to-value (LTV) 11 ratio means the quotient of the 
aggregate amount of all sums borrowed from all sources on an 
item of collateral divided by the market value of the 
collateral used to secure the loan. 

6. 11 Construction or development loan 11 means a financing 
arrangement for the purpose of acquisition of property or 
rights to property including land or structures with the 
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intent of conversion into income-producing property including 
residential housing for rental or sale, commercial, or 
industrial use, or a similar use. 

History: Effective December 1, 1992; amended effective October 1, 1994. 
General Authority: NDCC 6-01-04 
Law Implemented: NDCC 6-06-06 
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STAFF COMMENT: Chapter 13-03-17 contains all new material but is not 
underscored so as to improve readability. 

Section 
13-03-17-01 
13-03-17-02 
13-03-17-03 

CHAPTER 13-93-17 
EXCESS DEPOSIT INSURANCE 

Authorization 
Financial Information 
Notice of Termination of Insurance 

13-93-17-91. Authorization. The board of directors of a North 
Dakota state-chartered credit union may authorize purchase of an excess 
deposit insurance policy in addition to deposit insurance coverage 
provided by the national credit share insurance fund for the credit 
union's members. 

History: Effective October 1, 1994. 
General Authority: NDCC 6-01-04 
Law Implemented: NDCC 6-06-06 

13-93-17-92. Financial information. Prior to purchasing an 
excess deposit insurance policy, the board of directors shall evaluate 
the financial condition and rating, if any, of the insurance company by 
acquiring adequate and current financial information. The board shall, 
on at least an annual basis, continue to evaluate the company's 
financial condition and rating. 

History: Effective October 1, 1994. 
General Authority: NDCC 6-01-04 
Law Implemented: NDCC 6-06-06 

13-93-17-93. Notice of termination of insurance. If an excess 
deposit insurance policy is terminated, either at the request of the 
credit union or the insurance company, the credit union must notify in 
writing all members covered by such excess deposit insurance at least 
ninety days prior to the effective date of termination. The credit 
union must allow any member affected by the policy termination to 
withdraw the deposit without the assessment of any fee or early 
withdrawal penalty. 

History: Effective October 1, 1994. 
General Authority: NDCC 6-01-04 
Law Implemented: NDCC 6-06-06 
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TITLE 18.5 

Credit Review Board 
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JUNE 1994 

CHAPTER 18.5-81-81 

18.5-81-81-81. History. 

1. The provisions of North Dakota Century Code chapter 6-99.19 
were established in 1985, setting up a credit review board to 
deal with the matter of ever increasing farm foreclosures. 
The board was given authority to negotiate with lenders on 
behalf of farmers and to provide interest subsidies to 
eligible farmers for eligible purchases, refinancing, or 
redemptions of the farmer's home-quarter. 

2. In 1987, North Dakota Century Code chapter 6-99.19 was amended 
to consolidate the negotiations undertaken by the board and 
the department of agriculture's farm credit counseling 
program. North Dakota Century Code sections 4-01-19.2 and 
4-01-19.3 were repealed. 

3. In 1987, North Dakota Century Code sections 6-99.19-98.1 
through 6-99.19-98.6 were added to North Dakota Century Code 
chapter 6-99.19 to provide further assistance to financially 
distressed farmers and small businesses in the form of legal 
and tax assistance. Two hundred thousand dollars were 
appropriated to the board to provide such assistance under the 
administration and supervision of the commissioner of 
agriculture and the board. 

4. In 1989, North Dakota Century Code chapter 6-09.10 was further 
amended. The farm credit counseling program was renamed the 
agricultural mediation service. The commissioner of 
agriculture was given additional authority to contract with 
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mediators to mediate between a farmer and a farmer•s 
creditors. 

5. In 1991, North Dakota Century Code chapter 6-89.18 was 
amended, authorizing the agricultural mediation service to 
negotiate and resolve any farmer-related problems. 

6. In 1993 1 North Dakota Century Code chapter 6-89.18 was amended 
to expand the number of members of the board and to increase 
its responsibilities to include recommending policies and 
procedures to the industrial commission and to the state board 
of vocational education, and to coordinate a farm management 
delivery system. 

History: Effective January 1, 1988; amended effective December 1, 1989; 
January 1, 1992; June 1, 1994. 
General Authority: NDCC 28-32-82.1 
Law Implemented: NDCC 28-32-82.1 

18.5-81-81-81.1. Definitions. 

1. The definitions as set forth in section 18.5-82-81-88.1 are 
applicable to this chapter. 

2. 11 Farm diversification analytic system11 means the coordinated 
effort among various entities and the credit review board to 
serve farmers, including a system of computer programs and 
analytic tools. Such system will assist farmers in analyzing 
their farm businesses through farm budgeting. financial 
planning, and traditional, nontraditional, and value-added 
enterprise analyses. 

History: Effective June 1, 1994. 
General Authority: NDCC 6-89.18-89 
Law Implemented: NDCC 6-89.18-82.1, 6-89.18-83 

18.5-91-91-92. Coordination of farm assistance programs. The 
credit review board is charged with responsibility in providing 
assistance to eligible farmers and other persons pursuant to the 
provisions of North Dakota Century Code chapter 6-89.18. lhe 
PespeAs~a~~~ty--ef--eeePa~Aat~eA;--s~pePv~s~eA;--aAa--aaffi~A~stPat~eA--~s 
shaPea-w~th-the-eeffiffitss~eAeP~ 

1. The responsibilities and duties under North Dakota Century 
Code chapter 6-89.18 belonging solely to the board are as 
follows: 

a. Adopting written policies governing negotiators, 
mediators, and staff~ of the agricultural mediation 
service including: 
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8. 1!l Approving interest rate buydowns as authorized by 
North Dakota Century Code sections 6-09.10-05, 
6-09.10-07, and 6-09.10-08. 

e. 1fl Charging reasonable fees to farmers and other persons 
for any assistance provided pursuant to North Dakota 
Century Code chapter 6-09.10. Mediation fees must be 
twenty-five dollars per hour for the farmer and for 
each creditor of the farmer attending mediation 
meetings to whom the farmer owes ten thousand dollars 
or more. For noncredit-related disputes, parties 
must be charged twenty-five dollars per hour for 
attending mediation meetings. The board may waive 
the payment of all or a portion of mediation fees for 
anyone that the administrator certifies is unable to 
pay such fees. Fees must be ten dollars per hour per 
farmer for providing negotiating assistance. 
However, no farmer may be charged for the first ten 
hours of negotiating assistance provided by a 
negotiator. The board may waive payment of all or a 
portion of the fees to be paid for providing 
negotiating assistance for any farmer that the 
administrator certifies is unable to pay such fees. 

a. 1Jl Making all decisions on deferral, restructure, or 
waiver of payment, or other reasonable loan servicing 
options, for assistance provided under the provisions 
of North Dakota Century Code eha~ieP-6-99.i9 sections 
6-09.10-05 and 6-09.10-08.4. 

b. Recommending policies and procedures to the industrial 
commission regarding farm loan programs of the Bank of 
North Dakota. 

c. Recommending policies for the adult farm management 
program to the state board of vocational education. 

d. Developing and administering a grant program to provide 
farmers with access to the farm diversification analytic 
system. This program shall coordinate a farm management 
delivery system among the adult farm management program, 
agricultural mediation service. and the North Dakota state 
university extension service. 

e. Adopting rules implementing any of the provisions of North 
Dakota Century Code chapter 6-09.10. 

2. The responsibilities and duties belonging solely to the 
commissioner under North Dakota Century Code chapter 6-09.10 
are as follows: 

a. Establishing and administering the agricultural mediation 
service. 
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b. Appointing the administrator of the service. 

c. Hiring staff and hiring or contracting with mediators and 
negotiators to mediate between eligible farmers and other 
persons. 

3. The commissioner and the board shall have joint responsibility 
and duty under North Dakota Century Code chapter 6-69.16 as 
follows: 

a. Implementing and administering legal and tax assistance to 
eligible farmers and small businesses as authorized by 
North Dakota Century Code sections 6-69.16-68.1 through 
6-69.16-68.5. 

b. Selecting appropriate cases for assistance to be made 
pursuant to North Dakota Century Code sections 
6-69.16-68.1 through 6-69.16-68.5 among eligible farmers 
and small business persons. 

c. Administering payment for assistance to any farmer or 
small business who receives assistance under North Dakota 
Century Code sections 6-69.16-68.1 through 6-69.16-68.5. 

History: Effective January 1, 1988; amended effective December 1, 1989; 
January 1, 1992; June 1, 1994. 
General Authority: NDCC 6-69.16-69, 28-32-62.1 
Law Implemented: NDCC 6-69.16-62.1, 6-69.16-63, 6-69.16-65, 6-69.16-66, 
6-69.16-67, 6-69.16-68, 6-69.16-68.1, 6-69.16-68.2, 6-69.16-68.3, 
6-69.16-08.4, 6-09.16-68.5, 28-32-62.1 

18.5-91-91-93. Board members. There are thPee six members of the 
board. The governor, the attorney general, and the--commissioner of 
agriculture shall each appoint two members to the board. One member 
shall serve as the chair, one as the vice chair, and one as the 
treasurer;-aAd-eAe-as-the-ffieffiBeP-at-~aPge-~A-ehaPge-ef-~ePseAAe~. 

History: Effective January 1, 1988; amended effective January 1, 1992i 
June 1. 1994. 
General Authority: NDCC 6-99~19-99 6-69.16-62, 28-32-62.1 
Law Implemented: NDCC 28-32-62.1 

18.5-91-91-95. Inquiries. 

1. Any inquiries concerning assistance to be provided by the 
agricultural mediation service through its negotiators and 
mediators should be addressed to: 

Administrator 
Agricultural Mediation Service 
Department of Agriculture 
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State Capitol 
600 East Boulevard Avenue 
Bismarck, North Dakota 58505 

2. Any inquiries concerning the board or laws administered by the 
board should be addressed to: 

A8Mtflt5iFaieF Chair 
A§Fte~~t~Fa~-HeataiteA-SeFvtee Credit Review Board 
Be~aFiMeflt-ef-AgFte~~t~Fe 6th Floor. State Capitol 
Staie-Sa~tte~ 
600 East Boulevard Avenue 
Bismarck, North Dakota 58505 

3. Any inquiries concerning legal or tax assistance to be 
provided under the supervision and administration of the 
commissioner and the board should be addressed to the same 
person as in subsection 1. 

History: Effective January 1, 1988; amended effective December 1, 1989; 
January 1, 1992; June 1, 1994. 
General Authority: NDCC 28-32-02.1 
Law Implemented: NDCC 28-32-02.1 

43 



CHAPTER 18.5-82-81 

18.5-82-81-88.1. Definitions. In title 18.5, unless the context 
or subject matter otherwise requires: 

1. 11 Administrator 11 means the administrator of the agricultural 
mediation service, appointed by the commissioner to administer 
the service. 

2. 11 Comnissioner 11 means the comnissioner of the state department 
of agriculture. 

3. 11 Formal mediation.. means the process of formal meetings 
between a farmer and another person, initiated by request of 
either the farmer or another person. Formal mediation 
meetings must be held with the objective of obtaining a 
voluntary settlement of the farmer's problems and providing 
for the future conduct of financial relations between the 
parties. Settlement must be satisfactory to all parties and 
must have a goal of permitting the farmer to reside in the 
farm residence and to continue to produce agricultural 
comnodities. Formal mediation must always result in issuance 
of a mediation report. A negotiator may be assigned to assist 
a farmer in formal mediation. 

4. ..Informal mediation .. means the process of assisting a farmer 
to obtain settlement. The administrator shall assign a 
negotiator to assist an eligible farmer in informal mediation. 
The negotiator will provide negotiation assistance and 
information to the farmer regarding problems. 

5. 11 1nitiating creditor.. means a creditor that has notified the 
farmer of the availability of mediation. 

6. 11 Mediator 11 means a person hired by or contracting with the 
comnissioner to do formal mediation work as directed by the 
administrator. 

7. ..Negotiator .. means a person hired by or contracting with the 
comnissioner to do the negotiating work of informal and formal 
mediation as directed by the administrator. 

1":"h 8. 11 Party 11 means the following: 

a. For the purposes of chapters 18.5-02-03 and 18.5-02-03.1, 
any person notified of or attending a formal mediation 
meeting. 

b. For the purposes of chapter 18.5-02-02, any person as 
determined by the administrator based upon a review of the 
file and interviews with the negotiator and farmer, if 
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necessary. Parties include persons who provided to, or 
discussed with, the negotiator information ordinarily 
deemed confidential, such as financial, mental health, and 
similar personal information. 

7':'2':' 2.:_ 11 Person•• means a person as defined in subsection 5 of North 
Dakota Century Code section 6-99.19-91. 

8':' 19. 11 Requesting creditor.. means a creditor that has requested 
mediation. 

9':' 11. 11 Service .. means the agricultural mediation service established 
by the commissioner to disseminate information to farmers 
concerning farm problems, to assist in resolving problems, to 
provide negotiators to negotiate on behalf of the farmer, and 
to provide mediators to mediate between a farmer and any other 
person. 

l(h 12. 11 Staff 11 means a person or those persons hired by the 
commissioner, who are not mediators or negotiators, but who 
work directly under the supervision of the administrator to 
assist in administering the service or to assist the credit 
review board in its responsibilities and duties. 

History: Effective January 1, 1988; amended effective December 1, 1989; 
January 1, 1992; June 1, 1994. 
General Authority: NDCC 6-99.19-99 
Law Implemented: NDCC 6-99.19-93, 6-99.19-94 

18.5-92-91-96. Written policies. The board shall adopt written 
policies governing the results sought to be achieved by the board for 
mediators, negotiators, and staff of the agricultural mediation service 
in carrying out the provisions of North Dakota Century Code chapter 
6-99.19, and this chapter. The agricultural mediation service 
administrator shall implement the written policies of the board to 
achieve the results desired by the board as set forth in its written 
policies. 

History: Effective January 1, 1988; amended effective December 1, 1989i 
June 1, 1994. 
General Authority: NDCC 6-99.19-99 
Law Implemented: NDCC 6-99.19-93 

18.5-92-91-97. Recommendations. 

1. The board will meet at least quarterly with representatives of 
the Bank of North Dakota regarding the Bank•s farm loan 
programs to review policies and procedures of the Bank. 
Annually, or more frequently if needed, the board will develop 
and present recommendations to the industrial commission 
regarding the farm loan programs of the Bank of North Dakota. 
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2. The board will meet at least quarterly with representatives of 
the state board of vocational education to review policies and 
procedures of the board. Annually. or more frequently if 
needed, the credit review board will develop and present 
recommendations to the state board of vocational education 
regarding the adult farm management program. 

History: Effective June 1. 1994. 
General Authority: NDCC 6-99.19-99 
Law Implemented: NDCC 6-99.19-92.1 

18.5-92-91-98. Program implementation. The board shall develop 
and administer a grant program to provide farmers with access to the 
farm diversification analytic system. The program shall coordinate a 
farm management delivery system among the adult farm management program, 
agricultural mediation service. and the North Dakota state university 
extension service. Each of these three entities shall report at least 
quarterly to the credit review board addressing the following: 

1. The extent and nature of assistance provided to farmers. 

2. Number of farmers assisted. 

3. Recommendations to the credit review board on how these three 
entities and others, if appropriate, can most effectively and 
efficiently serve farmers. 

4. Future plans and goals of the entity. 

5. Other matters as deemed appropriate by the board. 

History: Effective June 1, 1994. 
General Authority: NDCC 6-99.19-99 
Law Implemented: NDCC 6-99.19-92.1 
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TITLE 28 

Engineers and Land Surveyors, 
Board of Registration for Professionals 

47 
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AUGUST 1994 

CHAPTER 28-81-82.1 

28-91-92.1-91. Meetings. The board shall hold meetings at least 
twice each year, on the ftPst third Friday in HaPeh January and the 
third Friday in Se~teffiBeP July. The chairman may call special meetings 
when the chairman deems such meetings necessary. The executive 
secretary shall notify all members at least one calendar week in advance 
of a meeting, and shall give public notice as required by law. The 
date, time, and place of each meeting must be mutually agreed upon by a 
quorum of the board. All meetings of the board, whether regular 
meetings or special meetings, must be open public meetings. 

History: Effective January 1, 1988; amended effective August 1, 1994. 
General Authority: NDCC 43-19.1-98 
Law Implemented: NDCC 43-19.1-97 

28-91-92.1-85. Forms - Records - Roster - Reports. 

1. Forms. All applications and requests~ for which the board has 
prescribed a form~ must be presented on these forms as 
~PesePt8ea. Copies of forms in use and instructions for their 
completion are available from the board office. 

2. Records. 

a. The open records law requires that most records, papers, 
and reports of the board are public in nature and may be 
obtained through the executive secretary upon request and 
payment of costs of reproduction, handling, and mailing. 
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b. The board shall keep a record of all its proceedings, 
including its action on each application coming before the 
board. 

c. The board shall keep a record of all applications and 
requests received. 

d. The board shall keep a record of all certificates issued. 

e. The board shall keep a record of all complaints received 
and of any actions taken on those complaints. 

3. Roster. The closing date for all registrants to be included 
in the roster for any year is March first. The roster must 
contain, among other things, the names of all registered 
professional engineers and registered land surveyors showing 
the registrant's address. Copies of the roster must be made 
available and mailed upon request at no cost to each person 
holding a current registration and mailed to or made available 
to all county and city auditors and clerks of district courts. 
Copies must be placed on file with the secretary of state and 
with the libraries in accordance with the state repositories 
laws. Copies may be sold to the public at a cost not less 
than the cost of publication and postage. 

4. Annual reports. An annual report, an annual audit report, and 
such other summaries as required must be filed with the 
appropriate state agencies as required, such as the office of 
the governor, state auditor, and secretary of state. 

History: Effective January 1, 1988; amended effective August 1. 1994. 
General Authority: NDCC 43-19.1-88 
Law Implemented: NDCC 43-19.1-89, 43-19.1-18, 43-19.1-11 

28-91-92.1-96. Statement of purpose of rules - Amendments. 

1. Purpose of rules. The purpose of these rules is to ensure 
proper, equitable, and uniform performance of the duties of 
the board of registration by regulation of its members, 
personnel, meetings, records, examinations, and the conduct 
thereof. 

2. Amendment of rules. These rules may be amended at any regular 
meeting of the board by a majority vote of the board 
membership and in accordance with state statutes. 

History: Effective January 1, 1988; amended effective August 1, 1994. 
General Authority: NDCC 43-19.1-88 
Law Implemented: NDCC 43-19.1-88 

28-91-92.1-97. Gender and definitions. 
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1. Gender. This title is to be read and interpreted in a 
nongender context without regard to race, creed, or sex. 

2. Definitions. The terms used throughout this title have the 
same meaning as in North Dakota Century Code chapter 43-19.1, 
except: 

a. 

b. 

c. 

d. 

e. 

•• Accreditation board for engineering and techno 1 ogy 
accredited curri cul urn•• means those academic programs 
offered by institutions of higher learning which the 
national accreditation board for engineering and 
technology (ABET) certify to have met the criteria and 
qualifications required to receive the designations as 
accredited programs in the education, training, and 
preparation of the graduates from such programs; 
engineering curriculum must have the accreditation of the 
engineering accreditation commission (EAC) within the 
accreditation board for engineering and technology and 
land surveying curriculum must have either engineering 
accreditation commission or technology accreditation 
commission (TAC) of the accreditation board for 
engineering and technology to be acceptable to the board. 

11 Application 11 means the act of furnishing data, documents, 
and such information under oath as may be required by the 
board and on forms prescribed by the board. 

11 Code of ethics .. means that set of rules prescribed by the 
board and adopted herein which govern the professional 
conduct of all registrants • 

.. Engineering intern.. and ••land surveyor (surveying) 
intern•• are recognized by the board as synonymous ·with 
engineer-in-training and land surveyor-in-training 
provided the intern designations are conferred under the 
same requirements as the ••in-training.. designations 
pursuant to these rules. 

••Examination•• means that series of tests prescribed by the 
board which are developed to ascertain the level of 
proficiency in the fundamentals and in the practices of 
the professions regulated by the board. 

History: Effective January 1, 1988; amended effective August 1, 1994. 
General Authority: NDCC 43-19.1-08 
Law Implemented: NDCC 43-19.1-08 
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CHAPTER 28-92.1-91 

28-92.1-91-91. Applications Kinds of applications. 
Applications may be submitted to the board for registration as a: 

1. Engineer-in-training. 

2. Land surveyor-in-training. 

3. Professional engineer. 

a. Examination. 

b. Endorsement. 

4. Registered land surveyor. 

a. Examination. 

b. Endorsement. 

5. Professional engineer temporary permitholder. 

6. Business with a certificate of authority to practice 
engineering or land surveying. 

7. Reinstatement for lapsed registration of a certificate holder. 

History: Effective January 1, 1988; amended effective August 1, 1994. 
General Authority: NDCC 43-19.1-98 
Law Implemented: NDCC 43-19.1-98 

28-92.1-91-92. Completing applications. 

1. All data and information requested on the board's application 
forms must be furnished accurately and completely. 

2. When space provided on forms is inadequate, use supplementary 
sheets provided by this board (or if not provided, sheets of a 
good .grade of white paper, eight and one-half by eleven inches 
[215.99 by 279.49 millimeters] are to be used). 

3. All applications made to this board must be subscribed and 
sworn to on the forms used by the applicant before a notary 
public or other persons qualified to administer oaths. 

4. In order to allow sufficient time for processing and for 
securing examinations, all applications which may require 
examinations must be filed with this board at-~east-feFty-ftve 
aays-~efeFe-tAe-aate--set--feF--tAe--a~~Fe~Ftate--exaffitAatteAS 
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prior to January first for the April examinations and July 
first for the October examinations. 

5. Withholding information or providing statements which are 
untrue or misrepresent the facts may be cause for denial of an 
application. 

6. It is the responsibility of the applicant to supply correct 
addresses of all references and to be sure that the references 
are supplied as requested. If a reference fails to respond, 
this will delay the processing of an application either until 
a reply is obtained or another reference is §tveA supplied. 

7. In relating experience, the applicant must account for all 
employment or work experience for the period of time which has 
elapsed since the beginning of the employment record. If not 
employed, or employed in other kinds of work, this should be 
indicated in the experience record. 

8. Applications for registration properly executed and issued 
with verification by the national council of eA§tAeePtA§ 
examiners for engineers and surveyors (N6EE NCEES) will be 
accepted in lieu of the same information that is required on 
the form prescribed and furnished by this board. 

History: Effective January 1, 1988; amended effective August 1, 1994. 
General Authority: NDCC 43-19.1-98 
Law Implemented: NDCC 43-19.1-12 

28-92.1-91-94. Applications from applicants with degrees from 
foreign schools. 

1. All foreign language documentation submitted with the 
completed application must be accompanied with translations 
certified to be accurate by a competent authority. 

2. All applicants shall furnish evidence of experience which can 
be verified. 

3. All applicants seeking registration must be prepared to write 
examinations which are administered in the English language. 

4. National council of engineering examiners• recommendations on 
foreign engineering curricula must generally serve as a 
board•s guide for evaluation. 

5. Those applicants who for political or other valid reasons are 
unable to obtain transcripts of their college shall be 
required to complete a supplementary application form as 
approved by the board or the national council of engineering 
examiners. 
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6. Foreign curricula may be required to be evaluated by 
university faculty administering engineering graduate school 
requirements in this state and such evaluations may be used as 
a guide by the board. 

History: Effective January 1, 1988; amended effective August 1. 1994. 
General Authority: NDCC 43-19.1-08 
Law Implemented: NDCC 43-19.1-13 

28-82.1-81-85. Disposal of applications. Applications may be 
approved; deferred for further information, more experience, acceptable 
references, or other reasons; or may be denied. 

1. Approved applications. When an application is approved by the 
board members showing that the applicant has met all the 
requirements for registration or certification required by the 
statutes of this state, the applicant must be granted 
registration or certification with notification by the 
executive secretary of the board. 

2. Deferred applications. Applications deferred for any reason 
are retained on file pending later ats~esa~ disposition when 
proper remedy as requested is presented. 

3. Denied applications. When an application is denied, it is 
kept on file for one year and then destroyed. Applications 
may be denied (all and any approval thereof) when in the 
board•s judgment: (a) reinstatement is requested after 
revocation and there is insufficient rehabilitation; or (b) an 
application has been denied for cause in other jurisdictions. 

History: Effective January 1, 1988; amended effective August 1. 1994. 
General Authority: NDCC 43-19.1-08 
Law Implemented: NDCC 43-19.1-25 

28-82.1-81-86. Reconsideration of applications. Reconsideration 
may be requested of an application which has been denied or deferred 
when the request is based on additional information or reconsideration, 
or both. Request must be made within one year after the decision was 
made to reject the original application. 

History: Effective January 1, 1988; amended effective August 1. 1994. 
General Authority: NDCC 43-19.1-08 
Law Implemented: NDCC 43-19.1-08, 43-19.1-14, 43-19.1-17 

28-82.1-81-87. Retention of records of applications. 

1. All applications, approved or deferred, will be retained in 
permanent files maintained by the board. 
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2. All applications for which required information has not been 
furnished for one year or more after the last entry in the 
applicant•s file must be deemed to be an incomplete 
application. Incomplete applications may be destroyed. 

3. Information may be extracted from approved applications to 
prepare the required publication of the roster. Such 
information may be stored on computer storage disks or tapes. 
From time to time information may be added to the records as 
it is supplied to the board. Added information may include 
address changes, notices of disciplinary actions, suspensions, 
lapses, or reinstatements. 

4. At all times, upon proof of identity, an applicant•s file is 
available for review. In no case may original documents be 
altered, removed, or returned. Application records once 
submitted become the property of the board. 

History: Effective January 1, 1988; amended effective August 1, 1994. 
General Authority: NDCC 43-19.1-98 
Law Implemented: NDCC 43-19.1-le 
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CHAPTER 28-92.1-92 

28-92.1-92-91. Process;ng of appl;cat;ons. 

1. Application forms for registration as a professional engineer 
or land surveyor may be obtained from the office of the 
secretary of the board of registration for professional 
engineers and land surveyors. 

2. Applications must be received in the board office at-~east 
f&Pty-f~Ye-aays-befePe-the-sehea~~ea-aate-feP-aAy-~Pefess~eAa~ 
eAg~AeeP-eP-~aAa-s~PveyeP-eMaffi~Aat~eA by January first for the 
April examinations and by July first for the October 
examinations. 

3. All information received from references named by the 
applicant must be eata~Aea-ay received at the board office. 
No member of the board may be named as a reference. 

4. Ne An applicant may not be admitted to the examination until 
the applicant's application has been received, processed, and 
approved by the board. 

5. An applicant may not confer with any member of the board while 
it is in session about the applicant's case while it is before 
the board. This, however, does not apply to any special 
committee which the board appoints nor to the executive 
secretary of the board. 

6. Applicants whose applications have been approved, but who fail 
to appear for examination four consecutive times, must be 
deemed to have withdrawn their applications. 

H;story: Effective January 1, 1988i amended effective August 1, 1994. 
General Author;ty: NDCC 43-19.1-08 
Law Implemented: NDCC 43-19.1-08, 43-19.1-12 
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CHAPTER 28-82.1-84 

28-82.1-84-82. Experience. The following describes what the 
board considers acceptable experience. The applicant must provide proof 
that the experience meets these requirements. 

1. The experience must be gained following graduation or training 
when credit is to be granted on academic achievement. 

2. The experience gained through military service must be 
substantially equivalent in character to civilian experience 
in similar fields or disciplines. Generally, military 
experience is not favored by the board unless the applicant 
served in a military engineering related component of the 
armed services. 

3. Experience must be gained under the supervision of a 
registered professional. 

4. Experience must be substantially related to the registration 
or discipline applied for. Dual registration must fulfill 
experience requirements for each application without duplicate 
credits for time of gaining experience. 

5. Generally, the board will require responsible charge and 
design components for an applicant in fulfilling experience 
requirements if the applicant is seeking professional 
engineering registration. 

6. An engineering or land surveying applicant may be granted one 
year•s experience for each postgraduate degree following a 
baccalaureate degree in the field of practice. 

7. Board does not recognize construction staking as land 
surveying experience. 

History: Effective January 1, 1988; amended effective August 1, 1994. 
General Authority: NDCC 43-19.1-98 
Law Implemented: NDCC 43-19.1-14, 43-19.1-15, 43-19.1-16, 43-19.1-17 
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28-82.1-85-81. 
Engineers-in-training. 
following requirements: 

CHAPTER 28-82.1-95 

Qualifications and requirements 
Engineer-in-training applicants must satisfy the 

1. A graduate of a four-year or more accreditation board for 
eA§tAeePtA§-aA8-ieehAe~egy accredited engineering curriculum 
may be approved to write the fundamentals of engineering (EIT) 
examination. Senior year students within one year of 
graduation may be approved to write the fundamentals of 
engineering exam. 

2. A graduate of a four-year nonaccreditation board for 
eA§tAeePtA§-aAa-ieehAe~egy accredited engineering curriculum 
and four additional years of acceptable experience may be 
approved to write the fundamentals of engineering (EIT) 
examination. 

3. All other applicants not qualifying under subsections 1 and 2 
must acquire ten years of acceptable engineering experience 
before they may be approved to write the fundamentals of 
engineering (EIT) examination. 

History: Effective January 1, 1988; amended effective August 1, 1994. 
General Authority: NDCC 43-19.1-98 
Law Implemented: NDCC 43-19.1-14, 43-19.1-15 

28-92.1-85-82. Qualifications and requirements - Professional 
engineer. Applicants with variant educational backgrounds will have 
different examination and experience requirements. These requirements 
must be acquired sequentially as listed in the following categories: 

1. Graduates from a four-year or more accreditation board for 
accredited eA§tAeePtA§-aAa--ieehAe~egy engineering curricula 
must satisfy the following requirements: 

a. An eight-hour examination in engineering fundamentals. 
(Engineer-in-training certificate) 

b. A minimum of four years of acceptable experience in 
engineering subsequent to graduation and prior to writing 
the principles and practice of engineering (PE) 
examination. 

c. An eight-hour examination in the principles and practice 
of engineering (PE). 

2. Graduates from nonaccredited engineering curricula must 
satisfy the following requirements: 
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a. An eight-hour examination in engineering fundamentals. 
(Engineer-in-training certificate) 

b. A minimum of eight years• experience in engineering work 
of a character satisfactory to the board subsequent to 
graduation and prior to writing the principles and 
practices (PE) examination. 

c. An eight-hour examination in the principles and practice 
of engineering (PE). 

3. All other applicants not qualifying under subsections 1 and 2 
must satisfy the following requirements: 

a. An eight-hour examination in engineering fundamentals. 
(Engineer-in-training certificate) 

b. A minimum of twenty years of acceptable practice in 
engineering work, the last ten years of which has been in 
responsible charge of engineering work of a character 
satisfactory to the board. 

c. An eight-hour examination in the principles and practice 
of engineering (PE). 

4. Teacher of engineering. 

a. An eight-hour examination in engineering fundamentals is 
required. (Engineer-in-training certificate) 

b. The individual must have taught, in an engineering school 
of recognized standing, a minimum of four years and must 
have a minimum of two years of practical engineering 
experience satisfactory to the board. 

c. An eight-hour examination in the principles and practice 
of engineering (PE) is required. 

History: Effective January 1, 1988; amended effective August 1, 1994. 
General Authority: NDCC 43-19.1-a8 
Law Implemented: NDCC 43-19.1-14 
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CHAPTER 28-92.1-96 

28-92.1-96-91. Qualifications and requirements Land 
surveyors-in-training. Land surveyors-in-training applicants must meet 
the following requirements: 

1. A graduate of a four-year or more accreditation board for 
engineering and technology accredited land surveying or 
engineering curriculum approved by the board may be approved 
to write the fundamentals of land surveying (LSIT) 
examination. Senior year students within one year of 
graduation may be approved to write the fundamentals of land 
surveying (LSIT) examination. 

2. A graduate of a non-accreditation board for engineering and 
technology accredited curriculum in land surveying or 
engineering approved by the board and with two or more years 
of acceptable land surveying experience may be approved to 
write the fundamentals of land surveying (LSIT) examination. 

3. a. All other applicants not qualifying under subsections 1 
and 2 must have at least four eP-Mefe years of acceptable 
land surveying experience before they may be approved to 
write the fundamentals of land surveying (LSIT) 
examination. 

b. Nongraduates of any land surveying or engineering 
curriculum approved by the board may be granted up to two 
years credit toward their experience requirements. 

History: Effective January 1, 1988; amended effective August 1, 1994. 
General Authority: NDCC 43-19.1-e8 
Law Implemented: NDCC 43-19.1-16.1 

28-92.1-96-92. Qualifications and requirements - Registered land 
surveyor. Applicants with variant educational backgrounds have 
different examination and experience requirements. These requirements 
must be acquired sequentially as listed in the following categories: 

1. A graduate of a four-year or more accreditation board for 
engineering and technology accredited land surveying or 
engineering curriculum approved by the board: 

a. An eight-hour examination in fundamentals of land 
surveying (LSIT certificate). 

b. A minimum of four years of experience in land surveying 
work of a character satisfactory to the board, and 
indicating that the applicant is competent to practice 
land surveying. 
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c. A-fe~P-he~P An examination in the principles and practices 
of land surveying (LS). 

d. A take-home orientation examination ffe~P-he~P 
e~~tva~eA~~; pertaining to land surveying laws, 
procedures, and practices in North Dakota. 

2. A graduate from a non-accreditation board for engineering and 
technology accredited curriculum in land surveying or 
engineering approved by the board: 

a. An eight-hour examination in fundamentals of land 
surveying (LSIT certificate). 

b. A minimum of six years• experience in land surveying work 
of a character satisfactory to the board, and indicating 
that the applicant is competent to practice land 
surveying. 

c. A-fe~P-he~P An examination in the principles and practices 
of land surveying (LS). 

d. A take-home orientation examination ffe~P-he~P-e~~tva~eA~~ 
pertaining to land surveying laws, procedures, and 
practices in North Dakota. 

3. All other applicants not qualifying under subsections 1 and 2: 

a. An eight-hour examination in the fundamentals of land 
surveying (LSIT certificate). 

b. A minimum of eight years of experience in land surveying 
of a character satisfactory to the board indicating that 
the applicant is competent to practice land surveying. 
Nongraduates of any land surveying or engineering 
curriculum approved by the board may be granted up to two 
years credit toward their experience requirements. 

c. A four-hour examination in the principles and practices of 
land surveying (LS). 

d. A take-home orientation examination ffe~P-he~P-e~~tva~eA~~ 
pertaining to land surveying laws, procedures, and 
practices in North Dakota. 

History: Effective January 1, 1988; amended effective August 1, 1994. 
General Authority: NDCC 43-19.1-a8 
Law Implemented: NDCC 43-19.1-16, 43-19.1-16.1 
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CHAPTER 28-92.1-98 

28-92.1-98-92. Seals. 

1. The board has adopted standard seals or stamps similar to 
those illustrated in the appendix to this chapter for use by 
registered professional engineers and land surveyors as 
prescribed by law. 

2. Seals may be of rubber stamp or metal impression type and are 
ordered through the secretary of the board on forms supplied 
for this purpose. 

3. All seals and stamps must be validated by the signature of the 
holder of the seal. 

4. The board cautions a ainst the use of co uter-aided desi n 
CAD seals for these reasons: 

a. Risks of misuse; 

b. Professional cannot delegate the responsibility to affix 
the seal to his work; and 

c. 

History: Effective January 1, 1988; amended effective August 1, 1994. 
General Authority: NDCC 43-19.1-G8 
Law Implemented: NDCC 43-19.1-21 
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SEAL DESIGNS 

z.Luds.....,_s ..... 
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CHAPTER 28-82.1-18 

28-82.1-18-81. Examinations. 

1. The engineering and land surveying examinations must be held 
in April and October each year, with the time, date, and place 
set by the board. 

2. Orientation examinations (a take-home iesi exam) for land 
surveyors requires a score of eighty or greater to pass the 
examination. 

3. An applicant failing to pass a professional examination may 
take the next scheduled examination after six months by 
payment of the examination fee provided the applicant achieved 
a score of at least fifty. 

4. The board may require one or more questions in examinations 
measuring familiarity with the code of ethics. Similarly, in 
furtherance of the board•s determination of rehabilitation, an 
examination on the code of ethics may be required. 

History: Effective January 1, 1988; amended effective August 1, 1994. 
General Authority: NDCC 43-19.1-98 
Law Implemented: NDCC 43-19.1-19 

28-82.1-18-82. Fees. Effective July 1, 1987, the following fees 
aFe-Fe~H~Fea may not exceed: 

Registration Fees 

Professional engineer ~-~-~-~-~-~-~-~-~-~-~-~-~ $ 5e.ee 
Land surveyor ~-~-~-~-~-~-~-~-~-~-~-~-~-~-~-~-~ $ 5e.ee 
EAg~AeeF-~A-iFa~AtAg--~-~-~-~-~-~-~-~-~-~-~-~-~-$-35~99 
taAS-SHFVeyeF-tA-iFatAtAg-~-~-~-~-~-~-~-~-~-~-~-$-35~99 
Partnership or corporation ~-~-~-~-~-~-~-~-~-~ $1ee.ee 
Temporary permit ~-~-~-~-~-~-~-~-~-~-~-~-~-~-~ $ 5e.ee 

Examination fee (in addition to the registration and renewal fees) 
at board cost, including scoring and five dollars for postage and 
handling and proctoring. 

Cost of administration of continuing education or professional 
competency programs will be assessed and billed annually to the 
professions requesting these services. Billings will be 
separately identified apart from the renewal fees. 

Renewal Fees 

Professional engineer ------------------------. . . . . . . . . . . . . 
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Land surveyor ~-~-~-~-~-~-~-~-~-~-~-~-~-~-~-~-~ $ 27~S9 Sa.aa 
Professional engineer and 

land surveyor ~-~-~-~-~-~-~-~-~-~-~-~-~-~-~-~ $ s2~99 95.aa 
Partnership or corporation ~-~-~-~-~-~-~-~-~-~ $1aa.aa ------

History: Effective January 1, 1988; amended effective August 1, 1994. 
General Authority: NDCC 43-19.1-98 
Law Implemented: NDCC 43-19.1-18, 43-19.1-27 
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CHAPTER 28-83.1-81 

28-83.1-81-11. Compensation from other parties. The engineer or 
land surveyor will not accept compensation. financial or otherwise. from 
more than one interested party for the same service;-eP-feP-sePvtees 
~ePiatAtAg-ie-ihe-saffie-wePk;-~A~ess-ihePe--ts--f~~~--atse~es~Pe--ie--aAa 
eeAseAi-ef-a~~-tAtePestea-~aPttes. The engineer or land surveyor: 

1. Will not accept financial or other considerations. including 
free engineering designs. from material or equipment suppliers 
for specifying their product. 

2. Will not accept commissions or allowances. directly or 
indirectly. from contractors or other parties dealing with the 
engineer•s or land surveyor•s clients or employer in 
connection with work for which the engineer or land surveyor 
is responsible. 

History: Effective January 1. 1988; amended effective August 1. 1994. 
General Authority: NDCC 43-19.1-08 
Law Implemented: NDCC 43-19.1-24 
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TITLE 38 

Game and Fish Department 
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I 
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MAY 1994 

STAFF COMMENT: Chapter 30-02-06 contains all new material but is not 
underscored so as to improve readability. 

Section 
30-02-06-01 
30-02-06-02 
30-02-06-03 

CHAPTER 38-82-96 
NORTH DAKOTA GAME WARDEN ASSOCIATION MOOSE RAFFLE 

Procedures and Conditions 
Accounting Statement 
Financial Report 

38-82-96-91. Procedures and conditions. Prior to the printing or 
distribution of any raffle tickets, the North Dakota game warden 
association shall submit to the director of the North Dakota game and 
fish department an overall plan of raffle procedures and program 
conditions for the director•s approval. A detailed copy of guidelines 
for volunteers who are assisting in the sales of raffle tickets must 
also be submitted. Upon the director•s approval, the North Dakota game 
warden association must provide a copy of these guidelines to all 
volunteers prior to the volunteers being issued tickets for sale to the 
public. The raffle must be organized and conducted in accordance with 
chapter 99-01-09 and North Dakota Century Code chapter 53-06.1. 

History: Effective May 1, 1994. 
General Authority: NDCC 20.1-08-04.2 
Law Implemented: NDCC 20.1-08-04.2 

39-92-96-92. Accounting statement. The North Dakota game warden 
association shall provide the director of the game and fish department 
with a detailed accounting statement within thirty days after the 
completion of the raffle drawing. This statement must include 
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information regarding raffle expenses, gross and net raffle income, 
number of tickets sold and unsold, as well as documented proof that no 
more than ten percent of the gross raffle proceeds were used to promote 
the raffle. 

History: Effective May 1, 1994. 
General Authority: NDCC 20.1-08-04.2 
Law Implemented: NDCC 20.1-08-04.2 

30-02-96-93. Financial report. The North Dakota game warden 
association shall provide the director of the game and fish department 
with an annual financial report to show documentation of how all raffle 
proceeds were used and the balance of unspent funds. 

History: Effective May 1, 1994. 
General Authority: NDCC 20.1-08-04.2 
Law Implemented: NDCC 20.1-08-04.2 
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CHAPTER 39-93-95 

39-93-95-91. Fishing contest defined. A fishing contest is any 
event where prizes or cash are given for catching fish from waters open 
to public use. These events include;-e~t-aFe-Ret-ttffittea-te; high value 
tag contests, fishing tournaments, biggest fish contests, and contests 
giving prizes for the largest number or weight of fish. Entry fees must 
be collected and listed separately from other activities. Fishing 
contests do not include the following: 

1. Individual big fish promotions Ret--easea--eR--tag-Fet~FRs 
sponsored by resident, local businesses not charging any entry 
or participation fee. If any local, resident business desires 
to sponsor a high value (prizes exceeding one thousand dollars 
cash or merchandise) individual fishing contest, the game and 
fish eeffiffitssteReF director shall designate the species of game 
fish to be included and the contest may be limited to only 
those species in select waters. 

2. Any local fishing tournament Ret charging an entry or 
participation fee tR-eMeess of less than five dollars per 
ftsAeFffiaR--eF--wttA--a--teta+--ef-ftfty-eF-feweF-~aFttet~attR§ 
eeats;-eF-eetA angler, unless there are more than forty-nine 
participating individuals or twenty-four participating boats. 

3. Local tournaments where fishing is fFeffi-sAeFe-eF through the 
ice feF-RBR§affie-s~eetes where the activity is beneficial to 
the fishery resource as determined by the game and fish 
director. 

History: Effective March 1, 1984; amended effective May 1. 1994. 
General Authority: NDCC 20.1-02-05(22) 
Law Implemented: NDCC 20.1-02-05(22) 

39-93-95-92. Organizations eligible. Only nonprofit veterans, 
charitable, education, religious, and fraternal organizations, civic and 
service clubs, and public-spirited organizations, as those organizations 
are defined in North Dakota Century Code chapter 53-06.1 will be issued 
permits to hold fishing contests. Exemptions to this requirement may be 
granted by the game and fish eeffiffitssteReF director, if, in the opinion 
of the eeffiffitssteReF director, the contest is not detrimental to the 
fishery resource or to the public, or both. 

History: Effective March 1, 1984; amended effective May 1. 1994. 
General Authority: NDCC 20.1-02-05(22) 
Law Implemented: NDCC 20.1-02-05(22) 

39-93-95-93. Use of proceeds. A minimum of seventy-five percent 
of any entry or participation fee paid by the contestants for fishing 
activities must be returned to the contestants as cash or merchandise 
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(must be cash equivalent and cannot include donated merchandise) 
payback. Payback procedures must be stated in the tournament rules and 
regulations. A minimum of ten percent of the gross proceeds from entry 
or participation fees must be expended on fishery conservation projects 
or for providing public access to fishing areas and the intended project 
must be identified on the permit application form. Moneys for fishery 
conservation or public access projects must be allocated within ninety 
days after the completion of the tournament. ·The fishery conservation 
projects and public access projects must be approved by the game and 
fish ee~~ss~eReF director. 

In the absence of an outside sponsor, the tournament committee may 
retain a maximum of fifteen percent of the gross proceeds from entry or 
participation fees for expenses incurred in putting on the contest. 

H;story: Effective March 1, 1984; amended effective May 1, 1994~ 
General Author;ty: NDCC 20.1-02-05(22) 
Law Implemented: NDCC 20.1-02-05(22) 

38-83-85-84. Appl;cat;on. Anyone desiring to hold a fishing 
contest must submit an application for a permit to the game and fish 
ee~~ss~eReF director at least feFty-f~ve thirty days prior to the start 
of the contest. Information on the application must include the name of 
the applicant, location of the waters where the contest is to be held, 
the dates of the contest, the number of participants expected for the 
contest, the amount of the entry fee, identification of the intended 
fishery conservation or public access project, a copy of the tournament 
regulations, and the name of a person to be contacted for additional 
information about the contest. 

H;story: Effective March 1, 1984; amended effective May 1, 1994. 
General Author;ty: NDCC 20.1-02-05(22) 
Law Implemented: NDCC 20.1-02-05(22) 

38-83-85-85. F;sh;ng contest rules and regulat;ons. 

1. In a boat tournament, committee/sponsors shall provide boat 
launching and loading assistance to tournament participants. 

2. All approved tournaments shall utilize a tagging system 
designed to Fea~ee prevent high-grading of game fish. This 
requirement does not apply to eateA-aRa-Fetease live-release 
fishing contests. 

3. The ratio of tournament patrol boats to participant boats 
shall at no time be less than one to twenty in fishing 
contests involving one hundred or fewer boats and one to 
twenty-five for contests involving more than one hundred 
boats. 

72 



4. The North Dakota game and fish department may add further 
tournament regulation restrictions if deemed necessary. 

5. 

History: Effective March 1, 1984; amended effective May 1, 1994. 
General Authority: NDCC 20.1-02-05(22) 
Law Implemented: NDCC 20.1-02-05(22) 

38-83-85-86. Reasons for denying permits. Permits may not be 
issued if the game and fish ee~~ss~eAeP director believes the fishing 
contest does not or will not comply with game and fish rules or 
regulations, w~++ or could be harmful to the fishing resource, or that 
public use facilities such as boat ramps, parking areas, campgrounds, 
and related facilities are inadequate to support the contest~ 
committee/sponsors have failed to submit timely reports in a previous 
year. 

History: Effective March 1, 1984; amended effective May 1, 1994. 
General Authority: NDCC 20.1-02-05(22) 
Law Implemented: NDCC 20.1-02-05(22) 

38-83-85-87. Post-contest report required. Within thirty days 
after completion of the fishing contest, the permittee shall submit a 
report to the game and fish ee~~ss~eAeP director. The report must 
include the number of contest participants, the quantity (number and 
total weight) and species of fish taken in the contest, the gross and 
net proceeds for the tournament, the percentage of the entry fees paid 
back to the participants as prizes, and suggested conservation projects 
for departmental approval. Failure to submit this report is 
justification for denial of future fishing contest permits. Moneys for 
fishing conservation or public access projects must be allocated within 
ninety days after the completion of the tournament. 

History: Effective March 1, 1984; amended effective May 1, 1994. 
General Authority: NDCC 20.1-02-05(22) 
Law Implemented: NDCC 20.1-02-05(22) 
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CHAPTER 39-94-95 

39-94-95-92. License design. The following hunting, fishing, and 
fur-bearer stamps will be issued and are to be attached to the 
appropriate nonresident or resident fishing, hunting, and fur-bearer 
certificate: resident small game ~age--R~Re~eeR--aRe--evePt;--Pes~eeR~ 
sffiatt-§affie-~~AeeP-~Re-age-ef-R~Re~eeAt, nonresident small game, resident 
big game (deer and antelope), nonresident big game (deer and antelope), 
resident fur-bearer, resident fishing, fishing license for residents 
sixty-five years or over, fishing license for a resident totally or 
permanently disabled, nonresident fishing, nonresident short-term 
fishing, resident husband and wife fishing, nonresident nongame hunting, 
resident and nonresident permits to hunt deer in certain restricted 
areas, wHe--~~Pkey; resident and nonresident general game, and 
nonresident waterfowl hunting. A license for these categories shall 
consist of the appropriate signed stamp, the completed fishing, hunting, 
and fur-bearer certificate, and tags if required. For a license to be 
valid, required stamps for licenses must be attached in the designated 
positions on the certificate and the licensee•s signature must be made 
in ink across the face of each stamp. 

History: Effective March 1, 1983; amended effective May 1, 1994. 
General Authority: NDCC 20.1-02-04 
Law Implemented: NDCC 20.1-03-02, 20.1-03-03, 20.1-03-07.1, 20.1-03-11, 
20.1-03-12 

39-94-95-93. Combined licenses. The following licenses or 
permits are combined into one stamp each: Pes~eeR~-e~g-gaffie--~eeeP--§~R 
eRtYt--aRe--~ePffi~~-~e-A~R~-eeeP-~A-eeP~a~A-Pes~P~e~ee-aPeast-ReRPes~eeR~ 
e~g-gaffie- ~eeeP-§~R -eR t Yt -aRe -~epffi~ ~- ~9-A~R~-eeeP- ~A- -eep~a ~A-- PeS~P~·e~ee 
apeast resident general game and habitat restoration stamp; and 
nonresident general game and habitat restoration stamp. 

History: Effective March 1, 1983; amended effective September 1, 1989i 
May 1. 1994. 
General Authority: NDCC 20.1-02-04 
Law Implemented: NDCC 20.1-03-12, 20.1-03-12.1 
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TITLE 33 

Health and ·Consolidated Laboratories, Department of 
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MAY 1994 

CHAPTER 33-93-11 

33-93-11-91. Definitions. Words defined in North Dakota Century 
Code chapter 43-38 have the same meaning in this chapter, and in 
addition: 

1. "Aseptic technique" means practices that render and keep the 
skin site and instruments free from all micro-organisms or 
contamination. 

2. "Department" means the state department of health and 
consolidated laboratories. 

3. "Initial license" means the first license. 

2':' 4. "Person" means an individual human being. 

3':' 5. "Relicensure" means any license issued after the initial 
license. 

4':'--llState--AeattA--eff~eepll-~eaAs-tAe-state-AeattA-eff~eeP-ef-tAe 
NePtA-9aketa--state--ae~aPt~eAt--ef--AeattA--aAS--eeAset~Satea 
ta8ePateP~es-as-aef~AeS-~A-NePtA-9aketa-GeAt~Py-Geae-t~tte-23':' 

History: Effective September 25, 1979; amended effective February 1, 
1992; May 1, 1994. 
General Authority: NDCC 43-38-03 
Law Implemented: NDCC 43-38-01 
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33-93-11-92. License required - Fees. 

1. A person may not hold oneself out to the public as an 
electronic hair removal technician without a license issued by 
the state-ReattR-ee~Re~t department. 

2. A license may not be sold, assigned, or transferred. 

3. The license shall expire midnight on December thirty-first of 
the year issued. License renewal shall be on a calendar year 
basis renewable on January first of each year. 

4. The license shall be displayed in a conspicuous place easily 
viewable by the persons treated. 

5. The license fee shall be thirty dollars each for an initial 
license for the first year or part of a year. 

6. The relicensure fee shall be twenty-five dollars each per year 
or part of a year. 

7. Licenses w~tt shall be issued and license fees will be 
collected on a calendar year basis. License fees will not be 
prorated for a partial year. 

Hhtory: Effective September 25, 1979; amended effective February 1, 
1992; May 1, 1994. 
General Authority: NDCC 43-38-03 
Law Implemented: NDCC 43-38-94 43-38-03 

33-93-11-93. Application for license. Application for a license 
shall be made to the state-ReattR-eff~eep department on forms prescribed 
by the state-ReattR-eff~eeF department. 

S@@@~'~@ Effective September 25, 1979; amended effective May 1, 1994. 
General Authority: NDCC 43-38-03 
Law Implemented: NDCC 43-38-03 

33-93-11-94. Issuance and renewal of licenses. 

1. The state health council shall delegate to the department the 
authority to manage and implement the electronic hair removal 
technician licensure program. 

2. Upon receipt of an initial or relicensure application, the 
state--ReattR--ee~Re~t--w~tt department shall evaluate the 
applicant•s qualifications. tRe-evat~at~eR-ffiay-ee-aR-eRs~te 
~Rs~eet~eR-feF-tRe-~~F~ese-ef-saR~tat~eR-aR~-~~sease--eeRtFet~ 
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3. If minimum standards described in section 33-03-11-05 are met, 
the state-AeattA-ee~RE~t department shall issue a license. 

History: Effective September 25, 1979; amended effective May 1, 1994. 
General Authority: NDCC 43-38-03 
Law Implemented: NDCC 43-38-02 

33-83-11-85. Minimum standards for licensure. 

1. An applicant for licensure must meet the minimum standards 
prescribed by this subsection. 

a. The applicant must be at least eighteen years of age. 

b. The applicant must have a general education equivalent to 
the completion of four years ~R of high school or 
certificate of general educational development. 

c. An electronic hair removal technician must have 
successfully completed a course in an electrolysis school 
which meets the minimum standards as set forth in section 
33-03-11-08 in electronic hair removal in the technique of 
removing hair other than through the use of the electric 
needle. The applicant must provide one letter of 
recommendation for the issuance of a technician license 
from one instructor knowledgeable in the electronic hair 
removal process without the use of an electric needle. 

d. tAe-t~eeRsee-~~st-at-att-t~~es-e~~tey-saR~taFy-aRa-a~sease 
eeRtFet-~Faet~ees-aeee~taete-te-tAe-state-AeattA--ee~Re~t~ 
Written effeeHve procedures for aseptic techniques 
acceptable to the department must be ava~ta8te---aR8 
fettewea developed and implemented by the licensee. 

2. Electronic hair removal technicians practicing or holding a 
license to practice from the North Dakota board of 
hairdressers and cosmetologists on June 30, 1979, will be 
deemed qualified and will be issued their licenses upon 
certification from the board as to the existence of such 
licenses. All other applicants for a license must document 
their qualifications for licensure in accordance with this 
section. 

3. A licensed electronic hair removal technician is not permitted 
to remove hair with the use of the electric needle, but is 
permitted to practice any other method of hair removal. 

History: Effective September 25, 1979; amended effective February 1, 
1992; May 1, 1994. 
General Authority: NDCC 43-38-03 
Law Implemented: NDCC 43-38-03 
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33-83-11-86. Denial, suspension, or revocation of license. The 
s~a~e-Reat~R-ee~Aett department may deny, suspend, or revoke a license 
for noncompliance with this chapter. 

History: Effective September 25, 1979; amended effective May 1, 1994. 
General Authority: NDCC 43-38-03 
Law Implemented: NDCC 43-38-03 

33-83-11-87. 5~a~e-Reat~R-efftee~ Department- Administration of 
program. The s~a~e--Reat~R--efftee~ department shall administer the 
licensing program in North Dakota~--P~~s~aA~ pursuant to subsection 5 of 
North Dakota Century Code section 43-38-03;-t~--ts--~Re--tA~eA~--ef--~Re 
s~a~e--Reat~R--ee~Aet+-~e-se~-~~eg~affi-~e+tey-~R~e~gR-~Re-~~effi~t§a~teA-ef 
~eg~+a~teAs--as--eRa~ge~--iA--tRe--s~a~~~e--aA~--te---ves~---a++---e~Re~ 
a~ffitAts~~a~tve-~ewe~s-iA-~Re-s~a~e-Reat~R-efftee~. 

History: Effective September 25, 1979; amended effective February 1, 
1992; May 1, 1994. 
General Authority: NDCC 43-38-03 
Law Implemented: NDCC 23-01-05, 43-38-03 

33-83-11-88. Recognition of curriculum. 

1. The sta~e---Reat~R--ee~Aett department will recognize an 
applicant for a license as eligible for a license when the 
applicant has graduated from~ school which has provided at a 
minimum two hundred hours of training in the following 
curriculum areas taught by instructors: 

a. s~ajeet He~~s 

ti~ Practical training in the following 
branches of electrolysis: 299 

Sanitation and sterilization 
as applied to electrology 

Patron protection 

Universal precautions 

Use of the electrical currents 

Use of equipment and instruments 

Precautionary measures to observe 
before and after treatment 

Immediate aftercare 

Home care (patron instruction 
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in home care) 

Destruction of the papilla 

Observation (demonstration and 
result of work) 

Note: At least two-thirds of the hours 
in this subject shall be in 
actual performance of services 
on another person. 

b. ~2~ Theoretical and practical training 
in the following: 

Ethics, professional conduct 

Optional and unassigned hours 

c. ~3~ Theory covering the following subjects: 

Sanitation and sterilization 
as applied to electrology 

Universal precautions 

Electricity 

Dermatology 

Trichology 

Bacteriology 

Study of the peripheral 
vascular system (capillaries) 

Study of the sensory nervous 
system (nerve endings) 

Hygiene 

Provisions of the electrolysis law 
and regulations pertinent to the 
practice of electrology. 

2. Students enrolled in North Dakota are prohibited to do 
practical work on patrons outside of school premises. 
Practical work may be done by students within the school 
premises and under the direct supervision of an instructor. 

3. A++--e+eetFetysts--se~ee+s--tA-NeFt~-9aketa-aFe-te-~est-a-st§A 
wtt~-+etteFs-at-+east-fe~F--tAe~es--{±9~±6--eeAttffieteFs}--ta++ 
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eeAs~~e~e~sty--~taees--~e--ee--seeA-ey-~Re-seReet!s-~a~PeAs-as 
feHewst 

Att--etee~Petys~s--wePk--~A--~R~s--seReet--~s-~ePfePffieS-ey 
s~~seA~s--~ASeP--~Re--stPee~--s~~ePv~steA--ef--a--t~eeAses 
etee~Petegts~~---¥e~-w~tt-eAty-ee-eRaPges-a-PeaseAa8te-fee 
~e-eeveP-eM~eAses-ef-eEf~t~ffieA~-aAS-ffia~ePtats-~ses~ 

4~ Cosmetology schools in North Dakota teaching the theory of 
electrolysis to their cosmetology students as part of the 
cosmetology curriculum are exempt from the provisions of this 
chapter. However, such instructions on electrolysis in a 
cosmetology school will not be credited toward the number of 
hours required in an electrolysis school for licensure 
purposes. 

History: Effective September 25, 1979; amended effective February 1, 
1992; May 1, 1994. 
General Authority: NDCC 43-38-03 
Law Implemented: NDCC 43-38-03 

33-93-11-99. Curriculum substitution. In lieu of the course 
requirements listed in section 33-03-11-08, operators of depilatron and 
removatron-type hair removal machines shall be required to complete 
forty hours of coursework in an acceptable program designed specifically 
for the machines which they will be operating. Such coursework shall be 
submitted to the department and approved on a case-by-case basis prior 
to operator eeP~tftea~teA licensure. In addition to these requirements, 
an operator of a depilatron or removatron-type hair removal machine 
shall be a licensed cosmetologist in accordance with North Dakota 
Century Code chapter 43-11. · 

History: Effective February 1, 1983; amended effective May 1, 1994. 
General Authority: NDCC 43-38-03 
Law Implemented: NDCC 43-38-03 
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CHAPTER 33-93-11.1 

33-93-11.1-91. Definitions. 

1. 11 Approved 11 means determined acceptable in writing, by the 
department. 

2. 11 Aseptic technique.. means practices that render and keep the 
skin site and instruments free from all micro-organisms or 
contamination. 

3. 11 Department 11 means the department of health and consolidated 
laboratories. 

3';' 4. 11 Electrologist 11 means a person proficient in the permanent 
removal of hair by electrology and who is currently licensed 
by the department to practice in North Dakota. 

4';' 5. 11 Electrologyn means the metl:!eel-ef-Femev~Ag-l:!a~f'-ff'em-tl:!e-l:!l:imaA 
aeely--ay--a~~t~eat~eA--ef--aA--eteetf'~€at---€1:if'f'eAt---te---tl:!e 
l:!a~F-~a~~tta--ay--meaAs--ef--a--~Feae--te-eal:ise-eleeem~es~t~eA; 
eea§l:itat~eA;-ef'--elel:!yeiFat~eA--ef--tl:!e--l:!a~f'-~a~~tta--aAel--tl:!l:is 
~ef'maAeAtty--Femeve--tl:!e-l:!a~f' permanent removal of hair by the 
conduction of an electrical current through a probe inserted 
into the hair follicle to destroy the papilla. 

S';' 6. llEteetf'etegy-f'etateelll--meaAs--wef'ksl:!e~S;--I:!eme--Stl:iely--eel:if'SeS 
a~~Feveel--ay--tl:!e---~Atef'Aat~eAat---aeaFel---ef---e+eetf'eteg~st 
eef't~f~eat~eA--ef'--tl:!e--AmeF~eaA--e+eetf'etegy--assee~at~eA;-ef' 
weFksl:!e~s-s~eAseFeel-ay-l:!es~~ta+s-eF-etl:!eF-I:!ea+tl:!-eaFe-ageAe~es 
s~ee~f~e--te--~Afeet~eA--eeAtf'et--ef'--tl:!e-l:!aAels-eA-~f'aet~ee-ef 
e+eetf'etegy---tl:!at---l:!ave---aeeA---eem~+eteel----ay----t~eeAseel 
e+eetFeteg~sts--te-eata~A-AeeessaFy-eeAt~AI:i~A§-eell:ieat~eA-I:!el:if'S 
feF-HeeASI:if'e 11 Electrology continuing education hour .. means a 
sixty-minute session or home study course approved by a 
national electrology association or organization, or an 
infection control or electrology-related session provided by a 
hospital or another health care related setting. 

6';' 7. 11 Faci 1 i ty 11 means ~l:!ys~eat-~taee-ef-BI:iS~Aess-aAei-~Aetl:ieles a 11 
areas used by the electrologist and ~at~eAts--ell:if'~A§--BI:iS~Aess 
l:!el:if'S;--~Aetl:iei~A§;-BI:it-Aet-+~m~teel-te;-tl:!e-tFeatmeAt-Feems-aAel 
wa~t~A§-aAei-Feee~t~eA-aFeas client. 

7';'--llGf'aAelfatl:!ef'--~f'ev~s~eAll--meaAs--tl:!e--eAe-t~me-e~~ef'tl:iA~ty-fef' 
t~eeASI:if'e-w~tl:!el:it-eMam~Aat~eA-I:iAeleF-tl:!e-s~ee~f~e-~f'ev~s~eAs-ef 
tl:!h-el:!a~tef'': 

3';' 8. 11 1nitial license .. means the first license. 
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9. 11 lnstruments 11 means probes, forceps, hemotstats, tweezers, or 
other equipment required for the actual hair removal process. 

10. 

11. 

1h 12. 

12':' 13. 

1§':' 16. 

11 National association or organization .. means the American 
electrology association, the international guild of 
professional electrologists, or the society of clinical and 
medical electrologists. 

11 0fficial transcript .. means a school •s certified document 
eeF~~f~ea-ey-aA-a~~Fevea--seAee+--~Aa~ea~~A§ that lists the 
courses, course hours~ and ~y~es-ef-ee~FseweFk;-eMaffi~Aa~~eAs; 
aAa-seeFes grades of an electrolysis program. 

11 Probe 11 means the needle or filament used to administer the 
electric current to the hair-papilla ~e--~eFffiaAeA~+y--Feffieve 
Aa~F. 

11 Provisional 11 means license granted based on conditions as 
established specifically by the department in response to ~Ae 
+teeAs~Fe noncompliance tss~es--fe~Aa--~e-ee-~FeseA~-eF-Aave 
eeeA--~FeseA~--eA--a---FeE~FF~A§---eas~s---a~F~A§---~Ae---~as~ 
~weA~y-fe~F-ffieA~A--~eFtea--Fe+a~ea-~e-~Ae-~FaE~tee-eF-faet+t~y 
ef-aA-tA8tvta~a+-e+ee~Fe+egts~-eF--e+ee~Fe+egy--8~s~Aess with 
the licensure requirements in this chapter. 

11 Relicensure 11 means the issuance of any license tss~ea after 
the initial license. 

11 Renew 11 means to extend a current license tss~ea for one year 
if compliance with licensure rules has been maintained. 
11 Violation of licensure requirement .. means noncompliance with 
requirements of this chapter. 

History: Effective February l, 1992; amended effective May L 1994. 
General Authority: NDCC 43-38-03 
Law Implemented: NDCC 43-38-01 

33-93-11.1-92. ttEeAse-Fe~~tFea---~ees Licensure requirements. 

1. The state health council ae+ega~es shall delegate to the s~a~e 
Aea+~A--effteeF department the authority to manage and 
implement the electrology licensure program. 

2. A person may not hold themselves out to the public as an 
electrologist or practice electrology without a current 
license issued by the department. 

3. A license may not be sold, assigned, or transferred. 
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4. The license expires at midnight on December thirty-first of 
the year issued. Licensure renewal must be on a calendar year 
basis renewable on January first of each year. 

5. The license must be displayed in a place easily viewable by 
clients and the public. 

6. EteetFeteg~st--t~eeAses-ffi~st-ee-~ss~ea-ey-tRe-ae~aFtffieAt~ The 
initial license fee is fifty dollars aAA~atty-feF-Aew-t~eeAses 
for the first year and will not be prorated for a partial 
year. 

7. The license renewal fee is twenty-five dollars per year. 
Licenses will be issued and license fees will be collected on 
a calendar year basis and will not be prorated for a partial 
year. 

8. A licensed electrologist must practice permanent hair removal 
through the use of an electronic probe. 

History: Effective February 1, 1992; amended effective May 1. 1994. 
General Authority: NDCC 43-38-03 
Law Implemented: NDCC 43-38-02, 43-38-03 

33-93-11.1-93. Application for initial licensure. Application 
for a an initial license must be made to the department on forms 
prescribed by the department and must be accompanied by: 

1. The f~Fst-yeaF initial license fee~i 

2. Proof of age of at least eighteen and identity such as 
driver•s license or birth certificate, and a copy of a high 
school diploma, or e~~~vateAey--eMaffi~Aat~eA certificate of 
general educational development, or degree from an accredited 
institution of higher education~; and 

3. 9ff~e~at An official transcript from an electrology school 
meeting the program requirements for training as defined in 
section 33-03-11.1-17 eF--Fes~tts--ef--Rav~Ag-sat~sfaeteF~tY 
eeffi~tetea-aA-a~~Fevea-eteetFete§y-t~eeAs~Fe-eMaffi~Aat~eA. 

4~--EteetFeteg~sts---Aet--t~eeAsea--8y--daA~aFy-i;--i992;--8y--tRe 
ae~aFtffieAt--ffi~St--aee~ffieAt---s~eeessf~t---eeffi~tet~eA---ef---aA 
eteetFetegy--ee~Fse--fFeffi-aA-eteetFetegy-seReet-wR~eR-at-teast 
ffieets-tRe--staAaaFas--set--feFtR--~A--seet~eA--33-93-ii-98--eF 
s~eeessf~tty---eeffi~tete---a---ae~aFtffieAt-a~~Fevea--eteetFete§y 
t~eeAs~Fe-eMaffi~Aat~eA~ 
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S~--A--t~eeASee-eteetF9t9§~St-~~st-~Faet~ee-~eF~aAeAt-Aa~F-Fe~evat 
tAFe~gA-tAe-~se-ef-a-~Feae~ 

H;story: Effective February 1, 1992; amended effective May 1, 1994. 
General Author;ty: NDCC 43-38-03 
Law Implemented: NDCC 43-38-02, 43-38-03 

33-03-11.1-04. Appl;cat;ons for ];censure and grandfather;ng 
prov;s;on. 

1~--A~~t~eaAts--wAe--fa~t--te-ee~~+ete-tAe-a~~t~eat~eA-~Feeess-aAa 
eata~A-a-t~eeASe-fFe~-tAe-ae~aFt~eAt-~F~eF-te-JaA~aFy-1;-1992; 
w~tt-ae-Fe~~~Fea-te-~eet-tAe-staAeaFas-~A-tA~s-eAa~teF~ 

2~--~teetFetegtsts-Aete~Ag-e~FFeAt-t~eeAses-wttA-tAe-ae~aFt~eAt-as 
ef-JaA~aFy-1;-1992;-w~tt-ae--eeAs~aeFea--te--ae--et~§~Bte--feF 
eAge~A§-t~eeAs~Fe-w~tA-tAe-ae~aFt~eAt;-~Fev~aea-tAe-~Aa~v~e~a+ 
eeAt~A~es-te-aet~vety-~Faet~ee-eteetFe+egy--aAe--~Fev~aes--tAe 
ee~aFt~eAt--w~tA--evteeAee--ef--Fe~~~Fee--eeAt~A~~A§-eS~eat~eA 
Ae~Fs~ Repealed effective May 1, 1994. 

H;story: ~ffeet~ve-FeBF~aFy-1;-1992~ 
General Author;ty: N966-43-38-93 
Law Implemented: N966-43-38-93 

33-03-11.1-05. Electrolog;st ];censure exam;nat;on. 

1~--PeFS9AS--a~~fy~Ag--feF--f~eeAS~Fe-as-aA-efeetF9f9§~St-~A-N9FtA 
Qaketa--~ay--e~tAeF--sattsfaeteFtfy--ee~~+ete--tAe---+teeAs~Fe 
eMa~tAatteA--eF--~Fev~ae--te--tAe--ae~aFt~eAt-aee~~eAtatteA-ef 
sattsfaeteFy-ee~~+etteA--ef--a--seAee+--~eet~Ag--tAe--eFtteF~a 
eeseF~Bee-tA-seet~eA-33-93-11~1-11~ 

2~--lAe--a~~+~eaAt-feF-eMa~tAat~eA-feF-e+eetFe+egy-+teeAs~Fe-sAa++ 
Aet~fy-tAe-ee~aFt~eAt-FegaFe~Ag-seAea~+~Ag-ef-tAe-eMa~~Aat~eA~ 

3~--lAe-eMa~tAatteA-w~++-eeAs~st-ef-a-AatteAa++y-aeee~tea;-+ega++y 
aefeAS~Bfe;-staAeaFB~leB-WF~tteA-test-aAa-a--~Faet~ea+--sktffS 
ae~eAStFatteA--ee~~eAeAt~---fA--aaattteA;-tAe-eMa~tAatteA-~~St 
eeAstst-ef-a-test-~eeAaAts~-tAat-Aas--aeeA--eeve+e~ee--fFe~--a 
~ee+--ef--test--~~est~eAs-te-eAs~Fe-tAat-~eFe-tAaA-eAe-feF~-ef 
tAe-wF~tteA-test-~s-ava~+aa+e-feF-ae~~A~stFat~eA~ 

4~--lAe--~Faet~ea+-sk~++s-ee~eAstFat~eA-~eFt~eA-ef-tAe-eMa~tAatteA 
~~st-eeAs~st-ef-aet~a+-faeta+--Aa~F--Fe~eva+--~FeeteFee--ay--a 
e~FFeAt+y--+~eeAsea--e+eetFe+eg~st~---lAe-Aa~F-Fe~eva+-~~st-ae 
~eFfeF~ee-eA-aA-~Aetvta~a+-~Fev~eea-ay-tAe-eMa~~Aee~ 

s~--BetA---tAe---WF~tteA--aAe--~Faettea+--sk~++s--~eFt~eA--ef--tAe 
eMa~tAat~eA-~~st-ae-~eFfeF~ea-w~tAe~t-asststaAee--ef--~aA~a+s; 
Aetes,--aeeks;--eF--aAy-etAeF-aaa~t~eAa+-~ateF~a+s-eF-~eFseAs~ 
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lAe-~Fae~~ea+-sk~++s-ee~eAeA~--ef--~Ae--eMa~~Aa~~eA--~~s~--ee 
~Fee~eFea-ey-a-+~eeAsea-e+ee~Fe+eg~s~~ 

6~--EMa~~Aees--~~s~--aeA~eve--a-~ass~Ag-seeFe-eA-eaeA-ee~~eAeA~-ef 
~Ae-eMa~~Aa~~eA-~e-ee-eeAs~aeFea~e+~g~e+e-feF-s~a~e--+~eeAs~Fe 
as-aA-e+ee~Fe+eg~s~~ 

7~--EMa~~Aa~~eAs--~ee~~A§--~A~s--eF~~eF~a--~~s~--ee--s~e~~~~ea-feF 
Fev~ew--aAa--a~~Feva+--ey--~Ae--ae~aF~~eA~--~F~eF---~e---ee~A§ 
aeee~~ae+e-as-a-~eeAaA~s~-feF-+~eeAS~Fe-as-aA-e+ee~Fe+eg~s~-~A 
NeF~A-9ake~a~ Repealed effective May 1. 1994. 

History: Effee~~ve-~eeF~aFy-±;-±992~ 
General Authority: N966-43-38-Q3 
Law Implemented: N966-43-38-93 

33-03-11.1-06. Notification of examination date, and results. 
Af~eF-ee~~+e~~eA-aAa-seeF~A§-ef-aA-a~~Fevea-~es~-w~~A-Fes~+~s--feFwaFaea 
~e-~Ae-ae~aF~~eA~;-~Ae-ae~aF~~eA~-w~++-Ae~~fy-~Ae-eMa~~Aee-~A-WF~~tA§-ef 
~Ae-~es~-seeFes-aAa-~Ae-eMa~~Aee~s-e+~g~e~+~~y-feF-+teeAS~Fe~ Repealed 
effective May 1. 1994. 

History: Effee~~ve-~eeF~aFy-±;-±992~ 
General Authority: N966-43-38-Q3 
Law Implemented: N966-43-38-Q3 

33-03-11.1-07. Retake of examination sections. 

±~--A--eaAa~aa~e--~ay-Ae~-~ake-~Ae-eA~tFe-eMa~~Aa~~eA-eF-a-see~~eA 
ef-~Ae-eMa~~Aa~~eA--~eFe--~AaA--~AFee--~~~es--eefeFe--eeee~~A§ 
~Ae+~g~e+e-feF-+~eeAs~Fe~ 

2~--tf--a--eaAa~aa~e--fa~+s--~Ae--eMa~~Aa~~eA--eF-a-see~~eA-ef-~Ae 
eMa~~Aa~~eA--eA--~Ae--~A~Fa--a~~e~~~;---~Ae---eaAa~aa~e---~~s~ 
sa~tsfae~eF~+y--ee~~+e~e--aA-a~~Fevea-e+ee~Fe+egy-ee~Fse-~F~eF 
~e-ee~A§-eft§~e+e-feF-+teeAs~Fe~ Repealed effective May 1. 
1994. 

History: Effee~~ve-~eBF~aFy-±;-±992~ 
General Authority: N966-43-38-Q3 
Law Implemented: N966-43-38-Q3 

33-03-11.1-08. Issuance, renewal, and reactivation of a license. 

1. Upon receipt of a an initial licensure application or a 
relicensure application. the department shall evaluate the 
qualifications of the applicant for compliance with the 
requirements of this chapter. 
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2. Falsification of information on the application shall 
constitute license revocation. 

3. The department may ~eFfeFffi--aR evaluate an electrologist•s 
compliance with these licensure requirements at any time 
through: 

a. An announced or unannounced onsite inspection ef-tAe 
fae~t~ty-eF--~+aee--ef--e~s~Ress--~f--tAe--ee~aFtffieRt--Aas 
Feee~vea--a--eeffi~ta~Rt--ef-ReReeffi~t~aRee-w~tA-tA~s-eAa~teF 
aga~Rst--~eFseRs--~eFfeFffi~Rg--seFv~ees--as--eeseF~eea---~R 
eAa~teF--33-Ql-ll~l scheduled at the discretion of the 
department; or 

b. A request for submission of written documentation 
verifying compliance. 

3~ 4. If the licensure applicant meets the requirements as found in 
this chapter, including the application fee and continuing 
education hours, the department shall issue a license. 

4~ 5. Licenses not renewed by December thirty-first of each year 
will be deemed suspended and an additional fee not to exceed 
ten dollars must be assessed from the applicant. Licenses not 
renewed by March of each year will be terminated and 
reapplication for licensure will be needed to reinstate the 
license. 

History: Effective February 1, 1992; amended effective May 1, 1994. 
General Authority: NDCC 43-38-03 
Law Implemented: NDCC 43-38-03 

33-83-11.1-89. Continuing education. 

1. To maintain licensure, electrologists must obtain a minimum of 
five Ae~Fs--ef--e+eetFetegy-Fetatea electrology continuing 
education hours per year. 

2. Heffie-st~ay--eteetFetegy-Fetatea--eeRt~R~~Rg-ea~eat~eR-~FB§Faffis 
ffiay-eeffi~F~se-Ret-ffieFe-tAaR-twe-Ae~Fs-ef-tAe--tetat--f~ve--Re~F 
yeaFty-Fe~~~FeffieRt~ 

3~ Certificates of completion to verify number of continuing 
education hours must be submitted to the department along with 
annual renewal applications and fees in order to obtain a 
renewal license. 

History: Effective February 1, 1992; amended effective May 1, 1994. 
General Authority: NDCC 43-38-03 
Law Implemented: NDCC 43-38-03 
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33-83-11.1-19. Infection control and safety. Fae~t~t~es-~t~t~~ea 
as-tRe-s~te-feF-tRe-~Faet~ee-ef-e+eetFetegy-ffi~st--~Fev~ae--a--e+eaA--aAa 
SaA~taFy--eAV~F9AffieAt--te--~F9ffi9te--a~~F9~Ftate--tAfeet~9A-E9AtFet~--tRe 
eAv~FeAffieAt-ffi~st-ae-e+eaA;-wett-t~§Rtea;-~Fevtae-geea--veAt~+atteA;--aAa 
~AfeetteA--eeAtFet--~Faet~ees-ffi~st-eeffi~ty-w~tR-Fe~~~FeffieAts-aeseF~aea-~A 
Hyg~eA~e-aAa-Safety-StaAaaFas-feF-tRe-PFaettee-ef--~+eetFetegy;--Je~FAat 
ef--~+eetFete§y;--TRe--Je~FAat--ef-tRe-AffieF~eaA-~teetFetegy-Assee~at~eA; 
Vet~ffie-4;-JaA~aFy-i989;-N~ffiBeF-i~ Written policies and procedures must 
be established and implemented by the licensed electrologist for 
infection control and safety and shall include at a minimum the 
following: 

1. Handwashing and glove use. 

a. Hands must be washed before treatment of each client, 
before donning gloves, and immediately after gloves are 
removed. 

b. Handwashing must include the use of antibacterial soaps: 

(1) Bar soaps must be kept on a rack to allow water to 
drain. 

(2) Liquid soap containers must be disposable; or 

(3) Reusable liquid soap containers must be cleaned and 
refilled with fresh soap at least once a month. 

c. The handwashing technique used must include: 

(1) Use of antibacterial soap and water; 

(2) A vigorous rubbing together of all surfaces of 
lathered hands, especially between fingers and 
fingernail areas, for at least fifteen to twenty 
seconds; 

(3) A thorough rinsing under a stream of water; and 

(4) Hands dried thoroughly with a clean disposable paper 
towel, then faucets turned off with the paper towel. 

d. A new pair of nonsterile disposable examination gloves 
must be worn during the treatment of each client. 

e. When a treatment session is interrupted, gloves must be 
removed and discarded. When gloves are removed during a 
treatment session, hands must be washed as provided in 
subdivision c and a fresh pair of gloves used prior to 
continuing the treatment session. 
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f. 

g. 

Gloves must be worn during the procedures of mechanical 
precleaning, cleaning, rinsing, and drying of needles or 
probes and forceps or tweezers. 

Torn or perforated gloves must be removed immediately, and 
hands must be washed as provided in subdivision c after 
the gloves are removed. 

2. Cleaning and sterilizing instruments or items and other safety 
precautions. 

a. Needles or probes and forceps or tweezers must either be 
presterilized disposable or thoroughly cleaned and 
sterilized between clients. 

b. Reusable instruments and containers must be cleaned and 
then sterilized consistent with the following: 

(1) New reusable instruments must be cleaned and then 
sterilized before initial use. 

(2) All containers including the container lids used to 
hold contaminated needles or probes and forceps or 
tweezers must be cleaned and sterilized at least 
daily or whenever overtly contaminated on days the 
electrologist is practicing electrology. 

(3) Pickup hemostats, forceps, or tweezers and holding 
cylinder must be cleaned and sterilized at least 
daily or whenever overtly contaminated on the days 
the electrologist is practicing electrology. 

(4) Unused instruments in containers that have been 
opened must be resterilized after a twenty-four-hour 
period. 

(5) Instruments contaminated before use, for example, 
dropping or touching a soiled surface, must be 
resterilized before use. 

(6) Needles or probes that have been used to treat a 
client must be: 

(a) Mechanically precleaned using a clean cottonball 
or swab moistened with a solution of low-residue 
detergent or a protein dissolving enzyme 
detergent and cool water; 

(b) Accumulated in a holding container by submersion 
in a solution of low-residue detergent or a 
protein dissolving enzyme detergent and cool 
water; 
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(c) Thoroughly rinsed with warm water and drained; 

(d) Cleaned by soaking in a protein dissolving 
enzyme detergent used according to 
manufacturer's instructions cleaned in an 
ultrasonic cleaning unit or used according to 
manufacturer's instructions; and 

(e) Rinsed and dried. 

(7) Needles or probes and forceps or tweezers must be 
packaged individually or in small multiples, or 
unpackaged and placed in cleaned and dried stainless 
steel or heat-tempered glass containers. All 
containers must have well-fitting lids that are clean 
and dry. 

(8) Cleaned instruments or items must be sterilized by 
one of the following methods: 

(9) 

(a) 

(b) 

Dry heat. The following temperatures relate to 
the time of exposure after attainment of the 
specific temperature and do not include a 
heat-up lag time. 

Moist heat - autoclave. The following exposure 
times relate only to the time the material is at 
temperature and does not include a penetration 
or heat-up lag time. 

(c) Other time-temperature relationships recommended 
by the manufacturer for a specific instrument. 

Dry heat ovens and autoclaves (steam under pressure) 
must be approved by the United States food and drug 
administration and must be cleaned, used, and 
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(!e) 

(11) 

(12) 

maintained according to the manufacturer's 
instructions. 

Sterilizers must have visible physical indicators, 
for example, thermometers, timers. 

Chemical (i.e., color change) indicators must be used 
on or in each package or container to indicate items 
have been exposed to a sterilization process. 

Biological indicators must be used no less than once 
a month per sterilizer according to manufacturer's 
instructions to assure mechanical function and 
operator's technique and to determine sterilization 
efficiency and recorded in permanent sterility 
assurance file. 

c. Aseptic technique must be followed when handling 
sterilized instruments or items. 

d. To prevent accidental needle-stick injuries, disposable or 
damaged needles or probes must not be recapped, bent, or 
otherwise manipulated by hand prior to disposal. 
Disposable or damaged needles or probes must be placed in 
a sturdy puncture-resistant container. Disposal of the 
container must be as follows: 

(1) The contents must be disinfected with a freshly 
prepared dilution of household bleach and water 
consisting of one part bleach and nine parts water; 
allowed to sit for thirty minutes; solution poured 
off; and the container securely sealed and disposed 
into the regular trash disposal, unless otherwise 
specified by department and local health regulations; 
or 

(2) Needles or probes may be decontaminated for handling 
by cleaning and sterilizing consistent with the 
requirements in this section and placed in a 
puncture-resistant container. The container must be 
securely sealed and disposed into the regular trash 
disposal. 

e. Removable tip of epilator needle or probe holder must be 
removed after each treatment and cleaned with soap or 
detergent and water, rinsed, dried, and disinfected by 
submersion in seventy percent isopropyl alcohol for a 
minimum of ten minutes. The covered container used to 
hold the alcohol should be emptied at least daily or 
whenever visibly contaminated, then cleaned, dried, and 
refilled with fresh alcohol. Nonremovable tip of epilator 
needle or probe holders must be wiped with a 
detergent-germicide or disinfectant after each treatment. 
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3. Environmental control and housekeeping. 

a. Offices and treatment rooms must be clean, well-lighted, 
and well-ventilated. 

b. A sink with hot and cold running water must be accessible 
to each treatment room. 

c. Toilet facilities must be available. 

d. A hospital-grade disinfectant-detergent registered by the 
environmental protection agency must be used for all 
cleaning unless otherwise specifically stated in this 
chapter. 

e. Fresh disposable paper drapes must be used on the 
treatment table or chair for each client, or the treatment 
table or chair must be wiped down with detergent-germicide 
or disinfectant or a bleach solution after each client. 

f. Soiled disposable items must be discarded into a container 
lined with a plastic bag, securely fastened, and disposed 
daily into the regular trash disposal. 

g. Epilator needle or probe holder and the portion of the 
cord in direct contact with the client or electrologist 
must be wiped with a detergent-germicide or disinfectant 
after each treatment. 

h. Magnifier or treatment lamps must be wiped with a 
detergent-germicide or disinfectant after each treatment. 

i. After each use, client eyeshields must be cleaned using a 
brush and soap or detergent and water, then rinsed and 
dried. 

j. Blood spills on environmental surfaces must be cleaned as 
fellows: 

(1) Disposable gloves must be worn; 

(2) Paper towels used to blot up the visible material; 

(3) Paper towels then discarded into a plastic bag, 
securely fastened and disposed into the regular trash 
disposal; 

(4) Area wiped down with paper 
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(5) Area allowed to air dry; and 

(6) Paper towels and gloves discarded into a plastic bag, 
securely fastened and disposed into the regular trash 
disposal. 

4. Client infection control considerations. 

a. Blood and body fluid precautions must be consistently used 
for all clients. 

b. The skin site must be evaluated prior to each treatment. 

c. Before treatment, the skin site must be cleansed of 
visible soil using soap and water or a germicidal skin 
preparation, then wiped with an antiseptic product. Skin 
sites not visibly soiled must be wiped with an acceptable 
antiseptic product. 

d. After treatment, the skin site must be wiped with an 
acceptable antiseptic product. 

e. Application of ice in a fresh disposable paper towel in a 
fresh plastic bag or healing cream, lotion, or ointment, 
or a combination of these things, may be applied to the 
treated skin site at the discretion of the electrologist. 
Creams, lotions, and ointments must be kept in clean, 
covered containers and handled in a sanitary manner. 

f. Client must be instructed on the appropriate posttreatment 
care to promote healing of the treated skin site. 

5. Exposures to hepatitis B virus (HBV), HIV, and other 
bloodborne pathogens. 

a. Electrologists should be immunized against hepatitis B 
virus. 

b. Universal precautions must be implemented with all 
clients. 

c. The following steps should be taken when a needle or probe 
stick, puncture injury, or mucous membrane exposure has 
occurred: 

(1) Remove and discard gloves. 

(2) Wash exposed surface with running water, soap, or 
germicidal handwashing solution. If wound is 
bleeding, allow to bleed. After thoroughly cleaning 
the wound, apply alcohol, betadine, or hydrogen 
peroxide. If there is mucous membrane exposure, 
flush exposed area thoroughly with water. 
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(3) Immediate contact should be made with electrologist•s 
personal physician for appropriate consultation, for 
example, for necessary postexposure strategies. 

(4) Documentation of the exposure should be made, 
including: date, route of exposure, circumstance 
under which exposure occurred, name of source client, 
followup testing~ and any necessary postexposure 
prophylaxis. 

History: Effective February 1, 1992; amended effective May 1, 1994. 
General Authority: NDCC 43-38-03 
Law Implemented: NDCC 43-38-03 

33-83-11.1-12. Equipment. Practicing electrologists shall 
maintain the following equipment: 

1. A probe-type epilator approved by the federal communications 
commission. 

2. A sufficient supply of sterile disposable or s~eFt+e 
nondisposable needles or probes, probe tips, and s~eFt+e 
forceps or tweezers for each patient. 

3. A treatment light to enable adequate visualization of the 
treatment area. 

4. A Aeffies~a~e hemostat, forceps, or tweezer forcep to transfer 
sterile instruments utilizing aseptic techniques. 

History: Effective February 1, 1992; amended effective May 1. 1994. 
General Authority: NDCC 43-38-03 
Law Implemented: NDCC 43-38-03 

33-83-11.1-13. Restrictions to practice. Electrologists may not 
perform electrology treatment if any of the following are present: 

1. Licensee is diagnosed as having a communicable disease or 
parasitic infection. 

2. The hair to be removed is in an area of high bacterial 
colonization such as nostrils or ear canals. 

3. The hair to be removed is from a wart, mole, birthmark. 
eyelashes, a diabetic ~a~teR~ client, or a ~a~teR~ client with 
a pacemaker unless a written eFaeF permission for the 
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treatment has been obtained from the client•s physician prior 
to treatment. 

H;story: Effective February 1, 1992; amended effective May 1, 1994. 
General Author;ty: NDCC 43-38-03 
Law Implemented: NDCC 43-38-03 

33-93-11.1-14. Cl;ent records. Licensed electrologists shall 
compile and maintain a record of health history assessment information 
on each client. Each record must include at least: 

1. Name and address of client. 

2. Type of treatment required or requested and physician eFaeF 
permission if necessary. 

3. Description of hair and skin. 

4. Date aAa~ duration, and area of each treatment. 

5. Special instructions or notations relating to treatment 
precautions or needs, such as allergies or a pacemaker. 

6. Name and telephone number of referring physician if 
applicable. 

7. Outcome of treatment. 

H;story: Effective February 1, 1992; amended effective May 1, 1994. 
General Author;ty: NDCC 43-38-03 
Law Implemented: NDCC 43-38-03 

33-93-11.1-15. Compla;nts. After receipt of a complaint 
regarding violation of electrology licensure rules, the department shall 
request that the complainant submit the complaint in writing. 
Confidentiality regarding the identity of the complainant will be 
maintained if requested by the complainant. 

1. The department shall send a written summary of the complaint 
by certified mail to the electrologist requesting a written 
reply to the allegation. 

2. A reply from an electrologist will be considered by the 
department if received within fourteen days of the date on 
which the electrologist received the complaint summary. 

3. The department will determine if further action ~Aet~a~Ag-aA 
eAs~~e-~As~ee~~eA is required in investigating the complaint. 
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4. A summary of the results of the investigation will be sent to 
the complainant and the licensed e+eetFe+eg~sts electrologist 
within fourteen days of the completion of the investigation. 

H;story: Effective February 1, 1992; amended effective May 1, 1994. 
General Author;ty: NDCC 43-38-03 
Law Implemented: NDCC 43-38-03 

33-83-11.1-17. Approved tra;n;ng e~FF~e~t~ffi program. Only 
programs ffieet~Rg that the department determines to meet the curriculum 
criteria in section 33-93-±±~±-±± 33-03-11.1-17 will be considered as 
ee~R§ to be an approved training e~FF~e~t~ffi program. 

1. AfteF--JaR~aFy-±;--±992;-~R+ess-~Fev~e~s+y-gFaRafatAeFea-~RaeF 
seet~eR--33-93-±±~±-94;--a~~+~eaRts--w~++--se---e+~g~e+e---feF 
+~eeRs~Fe---eR+y---~f---tAey--Aave--s~eeessf~++y--eeffi~tetea--a 
ae~aFtffieRt-a~~Fevea-eteetFetegy-eMaffi~Rat~eR-8F-aR--eteetF8t8§Y 
ee~Fse---fFeffi---a---seAee+---wAese---e~FF~e~t~ffi---~Re+~aes A 
department-approved electrology training program must have a 
curriculum that contains, at a minimum, six hundred hours, 
three hundred seventy of which are practical training. 

2. Curriculum eFeakaewR content for an approved electrology 
training programs ~s-as-fe++ews must include the following: 

tAeeFy PFaeHea+ 
6~FF~€~t~ffi-Fe~~~FeffieRt He~Fs He~Fs 

Law and rules s 9 
Bacteriology 29 9 
Sanitation and sterilization 29 ±S 
Anatomy and physiology 29 9 
Endocrinology 29 9 
Structure, dynamics~ and 

diseases of skin and hair 39 9 
Circulatory and nervous system 29 9 
Electricity 29 9 
Electrolysis 29 us 

Galvanic 
Thermolysis 29 us 
Blend 

6effie~Rat~eR-ef-e+eetFe+ys~s-aRa 
tAeFffie+ys~s-eeffie~Rea 29 B9 

Draping and positioning 19 19 
Professional ethics and business 

practices s s 
latah 239 379 

3~--A--seAee+--~Fev~a~Rg-a-teta+-ef-at-+east-s~M-A~RaFea-Ae~Fs-ffiay 
ee--a~~Fevea--ey--tAe--ae~aFtffieRt--~f--tAe---seAee+---~Fev~aes 
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eee~MeR~a~~eR--~Ra~--att--ef--~Re-apeas-t~s~ee-~R-S~Bsee~~eR-2 
Rave-aeeR-~Ret~eee-8~~-~Re-Re~Ps-~eP-s~ajee~-e~ffeP~ 

4~--Qff~e~at--~PaRseP~~~s--feP--seReet~R§-M~s~-ae-s~aM~~~ee-te-~Re 
8e~aP~MeR~-fep-a~~P9Yat-~P~9P-~e--8e~eFM~R~R§--et~§~B~t~~y--ef 
~Re-~Re~v~e~at-feP-t~eeRs~Fe~ 

History: Effective February 1, 1992; amended effective May 1, 1994. 
General Authority: NDCC 43-38-03 
Law Implemented: NDCC 43-38-03 
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CHAPTER 33-96-91 

33-96-91-91. Reportable diseases. All reportable diseases shall 
be confidential and not open to inspection. The following diseases are 
hereby declared to be reportable in this state. 

1. Acquired immune deficiency syndrome (A.I.D.S.). 

2. Amebiasis. 

3. Anthrax. 

4. Blastomycosis. 

5. Botulism. 

6. Brucellosis. 

7. Campylobacter enteritis. 

8. Chancroid. 

9. Chickenpox (varicella). 

10. Chlamydial infections. 

11. Cholera. 

12. Diphtheria. 

13. E. coli 0157:H7 infection. 

14. Encephalitis (specify etiology). 

15. Foodborne or waterborne outbreaks. 

16. Giardiasis. 

17. Gonorrhea. 

18. Granuloma inguinale. 

19. Hantavirus. 

20. Haemophilus influenzae b. 

29-: 21. Hemolytic uremic syndrome. 

2h 22. Hepatitis (specify type). 

22-: 23. Herpes simplex (genital). 
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23-: 24. Histoplasmosis. 

24-: 25. Human immunodeficiency virus infection. 

2S-: 26. Influenza. 

26-: 27. Lead poisoning. 

27-: 28. Legionellosis. 

28-: 29. Leprosy. 

29-: 30. Leptospirosis. 

39-: 31. Lyme disease. 

3h 32. Lymphogranuloma venereum. 

32-: 33. Malaria. 

33-: 34. Measles (rubeola). 

34-: 35. Meningitis (specify etiology). 

3S':' 36. Mumps. 

36':' 37. Nosocomial infections. 

37-: 38. Ornithosis (Psittacosis). 

38':' 39. Pertussis. 

39':' 40. Plague. 

49-: 41. Poliomyelitis. 

4h 42. Rabies. 

42-: 43. Reye•s syndrome. 

43-: 44. Rocky Mountain spotted fever. 

44-: 45. Rubella. 

4S-: 46. Salmonellosis. 

46-: 47. Scabies (in institutions). 

47-: 48. Shigellosis. 

48-: 49. Syphilis. 

49-: 5e. Tetanus. 
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ss~ 51. Toxic-shock syndrome. 

§h 52. Trichinosis. 

§2~ 53. Tuberculosis. 

§3~ 54. Tularemia. 

§4~ 55. Typhoid fever. 

H;story: Amended effective May 1, 1984; December 1, 1986; January 1, 
1988; January 1, 1989; October 1, 1990; January 1, 1991; February 1, 
1992; May 1, 1994. 
General Author;ty: NDCC 23-07-01 
Law Implemented: NDCC 23-07-01 
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JUNE 1994 

CHAPTER 33-83-31 

33-83-31-81. A~~+~eat~eA---F~t~Ag-Fee Definitions. PaFt~es-te-a 
eee~eFat~ve-agFeemeAt-seek~Ag-a-eept~f~eate--ef--~~s+~e--aavaAtage--m~st 
f~+e-aA-a~~+~eat~eA-w~tR-tRe-state-ae~aFtmeAt-ef-Aea+tA-aAa-eeAse+~aatea 
+aseFateF~es~--+Re-a~~+~eat~eA-m~st-se-aeeem~aA~ea--sy--a--fee--teta+~A§ 
feFty--tRe~saAa--ae++aFs--~a~a--~A--e~~a+--sAaFes--sy--eaeR-~aFty-te-tRe 
eee~eFat~ve-agFeemeAt~--+Re-a~~+~eat~eA-aAa-fee--m~st--se--seAt--te--tRe 
aeee~At~Ag--a~v~s~eA-ef-tRe-ae~aFtmeAt-aAa-w~++-se-aeemea-te-se-f~+ea-eA 
tRe-aate-tAe-a~~+~eat~eA-aAa--a++--fee--~aymeAts--aFe--Feee~vea--sy--tRe 
aeee~At~Ag--a~v~s~eA~---A-eem~+ete-ee~y-ef-tRe-a~~+~eat~eA-m~st-se-f~+ea 
s~m~+taAee~s+y--w~tR--tRe--eff~ee--ef--tAe--atteFAey--geAeFa+~ Unless 
otherwise defined, or made inappropriate by context, all words used in 
this chapter have the meanings given to them under North Dakota Century 
Code chapter 23-17.5, except: 

1. 11 Applicant 11 or 11 applicants 11 means the party or parties to a 
cooperative agreement for which a certificate of approval is 
sought under this chapter. 

2. 11 Certificate 11 means a certificate of public advantage issued 
under this chapter. 

3. 11 Competition 11 means that state of the relevant market in which 
individual buyers and sellers do not influence price by their 
purchases or sales. 

4. 11 Relevant geographic market 11 means that geographic area from 
which the applicants traditionally draw significant patronage 
in the relevant product market, or, in the case of a new 
product, that area from which the applicants may reasonably 
anticipate significant patronage. 
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5. 11 Relevant product market 11 means a product or group of products 
offered by the applicants under the cooperative agreement and 
all products or groups of products that a reasonable health 
care consumer would find to be acceptable substitutes. 

History: Effective October 1, 1993; amended effective June 1, 1994. 
General Authority: NDCC 23-01-03, 28-32-02 
Law Implemented: NDCC 23-±7~6-93 23-17.5-01 

33-03-31-02. Administration by state health officer. The state 
health officer or. if appropriate. the officer 1 s designee shall 
administer the provisions of this chapter. 

History: Effective June 1, 1994. 
General Authority: NDCC 23-01-03, 28-32-02 
Law Implemented: NDCC 23-17.5 

33-03-31-03. Application. filing fee, and prefiling procedure. 

1. Form and content of application. The applicants may submit an 
application in whatever form or content they deem appropriate. 
subject only to the requirements of this section. The 
application must be supported by sufficient information and 
documentation to meet the applicants 1 burden of proof with 
respect to the standards for certification set forth in North 
Dakota Century Code section 23-17.5-03. 

2. Minimum application requirements. An application for a 
certificate must include: 

a. The exact name of each applicant, type of business 
organization, and the address of each applicant 1 S 
principal business office. 

b. For each applicant. the name. address, and telephone 
number of the person authorized to receive notices and 
communications with respect to the application. 

c. A description of the nature and scope of the cooperation 
in the agreement. 

d. A description of any consideration passing to any party 
under the agreement. 

e. A proposed plan for postcertificate monitoring and active 
supervision by the department. This proposed plan must 
include: 

(1) A description of the standards and criteria by which 
the benefits and disadvantages of the agreement may 
be measured. These may include the standards and 
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criteria used by the applicable professional 
accreditation or certification agencies or bodies. 
It is preferred that any standards and criteria 
measuring quality focus on patient or client 
outcomes. 

(2) A description of the information and the format for 
reports to be · submitted peri odi ca 11 y to the 
department sufficient to permit the department to 
evaluate whether performance by the applicants under 
the cooperative agreement is consistent with state 
policy as expressed in North Dakota Century Code 
chapter 23-17.5. 

(3) A schedule setting forth the dates on which the 
compliance information will be periodically submitted 
to the department. 

f. A copy of the cooperative agreement. 

g. A verified statement by an authorized officer of each 
applicant attesting to the accuracy of the information 
contained in the application. 

3. Optional information and documentation to meet burden of 
proof. The information and documentation in support of the 
application will vary with the subject matter of the 
cooperative agreement and the nature of the activities of the 
applicants. The applicants may consult with department and 
attorney general staff prior to filing the application for 
assistance in determining what supporting information and 
documentation may be useful in evaluating the application. 

a. Reduction in competition. The following items are 
examples of information and documentation that may assist 
the department and attorney general in evaluating the 
reduction in competition resulting from a cooperative 
agreement: 

(1) A list of the services or products that are the 
subject of the proposed cooperative agreement. 

(2) A list of the services or products that are 
necessarily connected or offered with the services or 
products that are the subject of the proposed 
cooperative agreement. 

(3) A description of the geographic territory that will 
be served under the cooperative agreement. 

(4) If the geographic territory described in paragraph 3 
is different from the territory in which the 
applicants have offered these services or products 
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over the last five years. a description of how and 
why it differs. 

(5) A list of all products or services that a substantial 
share of the users of the products or services to be 
provided under the cooperative agreement would 
consider substitutes for those products or services. 

(6) Identification of whether the services or products of 
the cooperative agreement are currently being offered 
or are reasonably capable of being offered by other 
providers in the geographic territory described in 
paragraph 3 and. if so. a list of those providers. 

(7) A list of the steps necessary. under current market 
and regulatory conditions. for a third party to enter 
the geographic territory described in paragraph 3 and 
compete by offering the same or similar services or 
products. 

(8) A description of how the cooperative agreement will 
affect competition in the geographical territory over 
the life of the cooperative agreement. 

(9) Copies of all business proposals. consultant reports. 
and feasibility studies used in the development of 
the proposed cooperative agreement. 

(10) A description of the previous history of dealings 
between the parties. 

(11) A pro forma statement of projected financial 
performance under the cooperative agreement. 

(12) An explanation of how the cooperative agreement will 
affect the product and geographical markets to be 
serviced. 

(13) An explanation of the projected effects of the 
cooperative agreement on each applicant's current 
business. 

(14) An estimate of the market share of the applicants 
before and after the cooperative agreement regarding 
the services or products that are the subject of the 
cooperative agreement. 

(15) A statement of why the services or products would not 
be provided at anticipated levels of price. 
availability. or quality in a competitive market. 

(16) A description of other anticipated effects of the 
cooperative agreement. In this description. the 
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applicant may include information possessed by the 
applicants or otherwise available to them regarding: 

{a) Current and anticipated demand for the affected 
products or services. 

{b) Current and anticipated capacity within the 
market to supply the services or product. 

b. Likely benefits to health care consumers. The following 
items are examples of information and documentation that 
may assist the department and the attorney general in 
evaluating the likely benefits to health care consumers 
from a cooperative agreement: 

{1) An explanation of the anticipated effect of the 
cooperative agreement on costs. including: 

{a) Pro forma financial statements showing the 
effect of the cooperative agreement on the cost 
of services or products that are the subject of 
the application. 

{b) The intentions of the parties regarding the 
extent to which the projected cost savings will 
be passed on to the public. This explanation 
may include any undertaking by the applicants 
regarding their pricing for the services or 
products that are the subject of the 
application. 

(c) The intentions of the applicants regarding the 
pricing of other services or products as a 
result of the cooperative agreement that is the 
subject of the application. 

(2) An explanation of how the cooperative agreement will 
affect availability of health care services or 
products. including: 

(a) Information showing the relationship between the 
price of products or services and the demand for 
the products or services. 

(b) New sales or service outlets to be established. 

(c) Identity of target populations to be served by 
the cooperative agreement. 

(d) Identity of populations currently being served 
by the applicants. 
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(e) Expected reductions. if any. in the availability 
of health care services and products to some 
populations. and how. in the view of the 
applicants. those reductions are compensated for 
by increases in the availability of health care 
services and products to other populations. 

(3) An explanation of how the cooperative agreement will 
increase the quality of health care. It is preferred 
that the application address quality issues in terms 
of patient or client outcomes and the standards and 
criteria used by the applicable professional 
accreditation or certification agencies or bodies or 
any other generally accepted quality measures. For 
example. a hospital may include: 

(a) Patient morbidity and mortality. 

(b) Periods required for convalescence. 

(c) Number of patient days in the hospital. 

(d) The ability of medical staff to attain needed 
experience and the frequency of treatment 
necessary to better outcomes. 

(e) Patient and family satisfaction. 

(f) Number of readmissions for the same condition. 

(g) Any other features which are likely to increase 
the quality of health care. 

4. Limited waiver of time limit. If the department determines 
that the information submitted by an applicant is unclear. 
incomplete. or insufficient on which to base a decision. the 
department may request the applicant to augment or supplement 
the original filing. In the event the department requests 
that the applicants augment or supplement the original filing. 
the applicants may. by written notice to the department. waive 
the benefit of the ninety-day review time limit and extend the 
review period for an additional period not to exceed ninety 
days unless a longer extension of the review period is agreed 
to by the applicants and the department. 

5. Filing fee. Except as provided in subsection 6, the 
application must be accompanied by a fee equal to the maximum 
assessment permitted by North Dakota Century Code chapter 
23-17.5. 

6. Prefiling procedure. 

108 



a. Prior to filing an application. potential applicants may 
submit to the department a request for determination of 
filing fee. This request must be accompanied by a 
detailed summary of the proposed application and a fee of 
two thousand dollars. This fee must be credited against 
the filing fee if the application is timely filed. In the 
event the potential applicants choose not to file the 
application. this fee is not refundable. 

b. The department shall review the detailed summary of the 
proposed application and determine the amount of filing 
fee based upon the anticipated costs of review of the 
application and active supervision of the certified 
agreement. No later than twenty days following receipt of 
a request for determination of filing fee. the department 
shall notify the applicants of the amount of the filing 
fee. In no event may this amount exceed the maximum 
assessment permitted by North Dakota Century Code chapter 
23-17.5. The notice must allocate the amount of the 
filing fee between the anticipated costs of review of the 
application and the costs of active supervision of the 
certified agreement. 

c. The filing fee determined under this subsection is 
effective if the application is filed within one hundred 
eighty days after notice of the amount of the filing fee. 
Upon filing the application. the applicants shall pay that 
portion of the filing fee allocated to the costs of review 
of the application. less the two thousand dollars 
previously paid. Upon approval of the application. the 
applicants shall pay that portion of the fee allocated to 
the costs of active supervision of the certified 
agreement. Failure to pay the balance of the fee within 
thirty days of approval of the application renders the 
certificate void. In the event the application is denied, 
the applicants shall not be obligated to pay the balance 
of the fee allocated to the costs of active supervision. 
In the event the department determines that the 
application filed is not substantially the same as that 
described in the summary. the department may assess an 
additional filing fee by notice to the applicants. The 
additional filing fee must be paid within thirty days of 
the notice. 

History: Effective June 1. 1994. 
General Authority: NDCC 23-01-03, 28-32-02 
Law Implemented: NDCC 23-17.4-03, 23-17.5-02. 23-17.5-11 

33-03-31-04. Notice and hearing. 

1. Notice of hearing. Upon filing of the application and payment 
of the application fee and at least twenty days prior to the 
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date set for hearing. the department shall provide the 
applicants with written notice of the time and place for the 
public hearing on the application. The department shall also. 
within that period. publish a notice of hearing in the 
official newspapers of all counties where any of the 
applicants have a principal place of business and all counties 
in which the applicants plan to do business under the 
cooperative agreement. The published notice must include 
sufficient information to advise the public of the nature of 
the cooperative agreement and must invite written comments and 
oral testimony from the public at the public hearing. 

2. Public hearing. The public hearing must be conducted by an 
independent hearing officer under article 98-02. If requested 
by the department ·. the hearing officer sha 11 prepare a 
recommended decision. including finds of fact. conclusions of 
law. and a proposed order approving the application. not 
approving it. or approving it subject to terms and conditions. 

History: Effective June 1. 1994. 
General Authority: NDCC 23-01-03, 28-32-02 
Law Implemented: NDCC 23-17.5-02 

33-03-31-05. Departmental review. 

1. Decision. The department shall issue a decision consisting of 
findings of fact and conclusions of law on the application for 
a certificate and an order either approving the application. 
not approving it. or approving it subject to terms and 
conditions. The decision of the department must be based upon 
the record. which must consist of all information and 
documentation filed with the department by the applicants and 
any interested persons in the proceeding. including responses 
to the department•s information requests and testimony 
presented at the public hearing. 

2. Criteria applicable to applications. North Dakota Century 
Code section 23-17.5-03 sets forth the standards by which the 
department is to measure whether the likely benefits to health 
care consumers resulting from the cooperative agreement 
outweigh any disadvantages attributable to a reduction in 
competition that may result from the agreement. 

a. Potential benefits. In evaluating the potential benefits 
to health care consumers from a cooperative agreement. the 
department may consider the following criteria: 

(1) Enhancement of the quality of health care services. 
The department may consider the likely effect of the 
cooperative agreement on patient or client outcomes. 
The department may consider the standards and 
criteria used by the applicable professional 
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accreditation or certification agencies or bodies or 
any other generally accepted quality measures. 

(2) Geographical proximity of health care facilities to 
the communities traditionally served. The department 
may consider the extent to which the cooperative 
agreement is likely to: 

(a) Make a new health care service or product 
available in a particular geographic area. 

(b) Prevent the closing or substantial downsizing of 
a health care facility or the elimination or 
reduction of a health care service that would 
otherwise be likely to occur without the 
cooperative agreement. 

(c) Preserve health care facilities or services in 
one community at the expense of health care 
facilities or services in another community. 

(3) Gains in cost efficiency. The department may 
consider the extent to which the proposed cooperative 
agreement is likely to result in: 

(a) Any cost savings to the applicants. 

(b) Any cost savings being passed on to the health 
care consumer. 

(c) Cost shifting through higher prices to other 
payers or purchasers of other products and 
services. 

(d) Reduced costs of regulation, both for the state 
and the applicants. 

(e) Any other result likely to reduce costs to 
health care consumers. 

(f) The extent to which any cost savings will be 
obtained at the expense of a degradation of the 
quality of medical products or services. 

(4) Improvements in the utilization of health care 
resources and equipment. 

(5) Avoidance of duplication of health care resources. 
The department may consider: 

(a) The extent to which the same or substitute 
products or services are available in the same 
community or geographic market. 
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(b) Any excess capacity in the prov1s1on of the same 
or substitute products and services existing 
within the same community or geographical 
market. 

b. Potential disadvantages. In evaluating the disadvantages 
attributable to a reduction in competition that may result 
from a cooperative agreement, the department may consider: 

(1) The relevant product and geographic markets to which 
the agreement will be administered. In determining 
the relevant markets, the department may take into 
account elasticities of supply and demand and the 
ability of a hypothetical monopolist to profitably 
reduce output and increase price in a small but 
significant and nontransitory manner. 

(2) The existing market shares in the relevant product 
and geographic markets of the applicants, as well as 
any other parties operating within those markets. 

(3) The presence of actual or potential market entrants 
and ease or difficulty of market entry into the 
relevant product and geographic markets. 

(4) Whether or not the agreement results in the creation 
of a new product or one previously unavailable in the 
relevant geographic market. 

(5) The reasonably anticipated effect of the agreement on 
existing market structure. 

(6) The ways. if any, the agreement will promote 
competition in the relevant product and geographic 
markets. 

c. Conflict between objectives. In the event there is a 
conflict between or among the statutory standards for 
certification when applied to an application. the 
department shall address the conflict in its decision and 
state the reasons supporting the manner in which the 
department resolves the conflict. 

History: Effective June 1. 1994. 
General Authority: NDCC 23-01-03, 28-32-02 
Law Implemented: NDCC 23-17.5-02. 23-17.5-03 

33-03-31-06. Active supervision of certified agreements. 

1. The order approving the application must set forth a plan for 
postcertificate monitoring and active supervision of the 
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activities of the parties under the certified cooperative 
agreement. The plan must include: 

a. A description of the standards and criteria by which the 
actual benefits and disadvantages of the agreement may be 
measured. 

b. A description of the information and the format for 
reports to be submitted periodically to the department 
sufficient to ensure that performance by the parties under 
the certified agreement is in accord with the state policy 
as expressed in North Dakota Century Code chapter 23-17.5. 

c. A schedule setting forth the dates on which the 
information and reports determined under subsection 2 will 
be submitted to the department. 

2. The department shall publish notice in the official newspapers 
of all counties where any of the applicants have a principal 
place of business and of all counties in which the applicants 
do business under the cooperative agreement. This notice must 1 
be published two years after the date of the issuance of the , 1 
certificate and at two-year intervals thereafter for as long ~ 
as the certificate remains subject to active supervision by 1: 

the department. This notice must solicit comments from the 
public concerning the impact the cooperative agreement has had 
on the cost, quality, and availability of medical products or 
services. 

H;story: Effective June 1, 1994. 
General Author;ty: NDCC 23-01-02, 28-32-02 
Law Implemented: NDCC 23-17.5-04 

33-03-31-07. Certificate modification. At any time after the 
certificate of public advantage has been issued, the terms and 
conditions of the certificate may be modified by agreement between the 
applicants and the department. Before agreeing to modify any 
certificate, the department shall publish notice of the proposed 
modifications in the official newspapers of all counties in which any of 
the parties to the certified agreement have a principal place of 
business and of all counties in which the parties do business under the 
cooperative agreement. The notice must contain an explanation of the 
proposed modification and invite comments on the proposed modification. 
Upon motion of the parties or upon its own motion, the department may 
hold a public hearing on the proposed modification. A modification 
agreement becomes effective thirty days following the later of the date 
of the public notice or the public hearing, if any. 

H;story: Effective June 1, 1994. 
General Author;ty: NDCC 23-01-03, 28-32-02 
Law Implemented: NDCC 23-17.5 
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33-03-31-08. Certificate termination. 

1. Grounds for termination. After notice and hearing. the 
department may terminate a certificate of public advantage if 
it is found to be more probable than not that: 

a. The applicants have failed to comply with material terms 
or conditions of the certificate of public advantage; 

b. The applicants have failed to perform the terms and 
conditions of the cooperative agreement as represented to 
the department at the time of the application; or 

c. The likely or actual benefits to health care consumers 
from the cooperative agreement no longer outweigh the 
disadvantages attributable to a reduction in competition 
resulting from the agreement. 

2. Complaint. If it appears that any of the grounds for 
certificate termination exist, the department or the attorney 
general may initiate administrative proceedings to revoke a 
certificate of public advantage by serving upon the applicants 
a copy of a complaint alleging sufficient facts to support 
termination of the certificate. 

3. Procedure. Proceedings to terminate a certificate of public 
advantage are a contested case proceeding subject to the 
procedure set forth in North Dakota Century Code chapter 
28-32. 

History: Effective June 1. 1994. 
General Authority: NDCC 23-01-03, 28-32-02 
law Implemented: NDCC 23-17.5-04 
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AUGUST 1994 

STAFF COMMENT: Chapter 33-03-32 contains all new material but is not 
underscored so as to improve readability. 

CHAPTER 33-93-32 
STATE COMMUNITY MATCHING LOAN REPAYMENT 

PROGRAM FOR NURSE PRACTITIONERS, PHYSICIANS ASSISTANTS, 
AND CERTIFIED NURSE MIDWIVES 

Section 
33-03-32-01 
33-03-32-02 
33-03-32-03 

33-93-32-91. 

Definitions 
Responsibilities and Process 
Loan Repayment Contract 

Definitions. 

1. 11 Center for rural health 11 means the center for rural health at 
the university of North Dakota. 

2. 11 Community 11 means any county, city, or township in North 
Dakota. 

3. 11 Council 11 means the state health council. 

4. 11 Department 11 means the state department of health and 
consolidated laboratories. 

5. 11 Eligible applicant .. means a nurse practitioner, physician 
assistant, or certified nurse midwife who is licensed or 
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registered to practice by the respective state regulatory 
agency. 

6. "Eligible community" means a North Dakota community with a 
need for a nurse practitioner, physician assistant, or 
certified nurse midwife. The center for rural health shall 
designate eligible communities. 

7. "Eligible loan" means an educational loan acceptable to an 
accredited nurse practitioner, physician assistant, or nurse 
midwife educational program and made by a bank, credit union, 
savings and loan association, insurance company, accredited 
school, government, or other financial or credit institution 
in its capacity as lender and in which the lender is subject 
to examination and supervision by an agency of the United 
States or the state in which the lender has its principal 
place of business. 

History: Effective August 1, 1994. 
General Authority: NDCC 43-12.2 
Law Implemented: NDCC 43-12.2 

33-93-32-92. Responsibilities and process. 

1. At least annually the center for rural health shall provide 
public notice of the loan repayment programs to communities 
and accredited nurse practitioner and physician assistant 
educational programs in North Dakota and to selected nurse 
midwife educational programs in the United States and Canada. 

2. A community wishing to be designated as eligible for 
participation in the program shall complete a form developed 
by the center for rural health. Forms will be available upon 
request from the department and the center for rural health. 
Completed forms must be submitted to the center for rural 
health. In addition to the criteria stated in North Dakota 
Century Code section 43-12.2-04, the form must include: 

a. A statement of health personnel needs. 

b. A signed statement of community endorsement and financial 
commitment to participate in this program. 

3. The center for rural health shall update and give the 
department a list of eligible communities by January of each 
year. 

4. The center for rural health shall assist eligible communities 
to locate eligible nurse practitioners, physician assistants, 
or certified nurse midwives. 
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5. A nurse practitioner, physician assistant, or certified nurse 
midwife may apply for repayment of an education loan on an 
application developed by the department and the center for 
rural health. The application will be available upon request 
from the department and center for rural health. In addition 
to the criteria stated in North Dakota Century Code section 
43-12.2-03, the applicant shall submit the completed 
application to the department. The application must include 
the following information: 

a. A current North Dakota license or registration to 
practice. 

b. A list of states in which the applicant is currently 
licensed or registered to practice as well as the states 
in which the applicant has a lapsed license or 
registration. 

c. A description of any litigation to which the applicant is 
a party. 

Three letters of recommendation and an agreement signed by the 
applicant and the community stating the conditions of the loan 
repayment must be submitted along with the application. 

6. The department and center for rural health shall jointly 
review the application within sixty days of its receipt. The 
application and its review will be considered by the council 
at its next regularly scheduled meeting. 

7. The council shall consider the criteria specified ir. North 
Dakota Century Code section 43-12.2-03, as well as all 
information contained in the application and accompanying 
documents. 

8. The council shall approve or deny the application within 
ninety days after the council meeting when the application was 
considered. 

9. The council may approve more than five applications in any 
fiscal year; however, no more than five loan repayments can 
begin in any fiscal year. 

10. The council shall designate which loan repayments can begin in 
any fiscal year based on a priority system adopted by the 
council. 

History: Effective August 1, 1994. 
General Authority: NDCC 43-12.2 
Law Implemented: NDCC 43-12.2 

33-93-32-93. Loan repayment contract. 
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1. Before rece1v1ng a loan repayment under this chapter, each 
applicant selected shall enter into a loan repayment contract 
with the state and community agreeing to the terms and 
conditions upon which the loan repayment is granted, the 
penalties for a breach of the loan repayment contract, and the 
conditions under which the applicant can be released from any 
obligations under the contract without penalty. 

2. The state health officer sha 11 sign the 1 oan repayment 
contract for the state. A community representative shall sign 
the loan repayment contract for the community. 

3. The loan repayment contract must include: 

a. The amounts to be paid by the state and by the community. 

b. The specific term in which the nurse practitioner, 
physician assistant, or certified nurse midwife is 
obligated to provide primary health care services within 
the community. 

c. A provision that any financial obligation of the state 
arising out of a loan repayment contract entered into 
under this chapter, and any obligation of the applicant 
that is conditioned thereon, is contingent on funds being 
appropriated by the legislative assembly for loan 
repayments under North Dakota Century Code chapter 
43-12.2. 

d. Such other statements of the rights and liabilities of the 
department and of the applicant considered necessary by 
the council. · 

History: Effective August 1, 1994. 
General Authority: NDCC 43-12.2 
Law Implemented: NDCC 43-12.2 
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CHAPTER 33-11-91 

33-11-91-91. Definitions. Words defined in North Dakota Century 
Code chapter 23-27 shall have the same meaning in this chapter. 

1. 11 An ambulance driver 11 means an individual who operates a 
vehicle. 

2. 11 An ambulance run 11 means the response of an ambulance vehicle 
and personnel to an emergency or nonemergency for the purpose 
of rendering medical care or transportation or both to someone 
sick or incapacitated. 

3. 11 An attendant .. means a qualified individual responsible for 
the care of the patient while on an ambulance run. 

4. 11 Department 11 means the state department of health and 
consolidated laboratories as defined in North Dakota Century 
Code chapter 23-01. 

5. 11 Driver•s license .. means the license as required under North 
Dakota Century Code section 39-06-01. 

6. 11 Emergency care technician.. means a person who meets the 
requirements of the state emergency care technician program 
and is certified by the department. 

7. n Emergency medica 1 ted!A~e~aA-alflet:ttaAee 
means a person who meets the requirements 
emergency medical technician-ambulance 
certified by the national registry of 
technicians. 

technician-basic .. 
of the national 
program and is 

emergency medical 

8. 11 Emergency medical technician-paramedic 11 means a person who 
meets the requirements of the national emergency medical 
technician-paramedic program and is certified by the national 
registry of emergency medical technicians and licensed by the 
board of medical examiners under chapter 50-03-03. 

9. 11 Equivalent 11 means training of equal or greater value which 
accomplishes the same results as determined by the department. 

10. 11 Personnel 11 means qualified attendants, or drivers, or both, 
within an ambulance service. 

11. 11 Separate 1 ocati on 11 means separate town, city, or 
municipality. 

12. 11 State health council 11 means the council as defined in North 
Dakota Century Code title 23. 
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13. 11 Nonemergency health transportation 11 means health care 
transportation provided on a scheduled basis by licensed 
health care facilities to their own patients or residents 
whose impaired health condition requires special 
transportation considerationst supervisiont or handling but 
does not indicate a need for medical treatment during transit 
or emergency medical treatment upon arrival at the final 
destination. 

14. 11 Licensed health care facilities .. means facilities licensed 
under North Dakota Century Code chapter 23-16. 

H;story: Effective September 25t 1979; amended effective March 1t 1985; 
January 1t 1986; June 1t 1991; August 1. 1994. 
General Author;ty: NDCC 23-27-04 
law Implemented: NDCC 23-27-04 
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CHAPTER 33-11-92 

33-11-92-92. Training standards for attendant. The attendant 
must have a current certification in the American national red cross 
advanced first aid course or its equivalent and must have a current 
American heart association, Dakota affiliate, inc. basic rescuer 
(cardiopulmonary resuscitation) certification or its equivalent. 
Effective January 1, 1998, the attendant must have current emergency 
care technician certification or national registry emergency medical 
technician-basic certification or its equivalent and must have a current 
American heart association. Dakota affiliate. inc. basic rescuer 
(cardiopulmonary resuscitation) certification or its equivalent. 

History: Effective March 1, 1985; amended effective January 1, 1986i 
August 1. 1994. 
General Authority: NDCC 23-27-04 
Law Implemented: NDCC 23-27-04 

33-11-92-93. Minimum equipment requirements. 

1. Mounted ambulance cot with retaining straps. 

2. Stretchers with retaining straps. Vehicle design dictates 
quantity. 

3. Piped oxygen system - with appropriate regulator and flow 
meter, or two 11 E11 size bottles for minimum oxygen supply with 
regulator and flow meter. 

4. Portable oxygen unit with carrying case. To include one 11 011 

size bottle with another 11 011 bottle in reserve. 

5. Three nasal cannulas, three oxygen masks in assorted sizes, 
and three sets of oxygen supply tubing. 

6. Suction - portable - capable of achieving 400 mmgh/4 seconds 
or less. 

7. Bag· mask type resuscitation unit with child and adult size 
face masks or pocket masks with oxygen inlet in pediatric and 
adult sizes. 

8. Spine boards - one full-size and one half-size, with retaining 
straps. 

9. Commercial fracture splints usable for open and closed 
fractures, or padded boards. 

10. Cold packs - four minimum. 
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11. Fire extinguisher - dry chemical, mounted, five pound [2.27 
kilogram] minimum. 

12. Head-to-board immobilization device eF-twe-saAaeags. 

13. Obstetrical kit - disposable or sterilizable. 

14. Pe~seA-k~t-eF-syF~~-ef-~~eeae Activated charcoal. 

15. Two sterile burn sheets. 

16. Three triangular bandages. 

17. Two trauma dressings - approximately ten inches [25.4 
centimeters] by thirty-six inches [91.44 centimeters]. 

18. Twenty-five sterile gauze pads - four inches [10.16 
centimeters] by four inches [10.16 centimeters]. 

19. Twelve soft roller self-adhering type bandages - five yards 
[4.57 meters] long. 

20. B~te--st~eks One set of nasopharyngeal airways in adult and 
child sizes. 

21. One set of oropharyngeal airways in adult, child, and infant 
sizes. 

22. Re++-ef-a+~m~A~m-fe~+---e~§AteeA-~AeAes-f45~72-eeAt~meteFs}-ey 
tweAty-f~ve-feet-f7~62-metePs}---steF~t~~ea--aAa--wFa~~ea Two 
sterile occlusive dressin s a roximatel three incheS 
76.2 millimeters b nine inches 228.6 millimeters . 

23. Four rolls of adhesive tape - assorted sizes. 

24. Shears - blunt - two minimum. 

25. Bedpan, emesis basin, urinal - single use or disinfected. 

26. One gallon [3.79 liters] of distilled water or saline 
solution. 

27. Intravenous fluid holder- cot mounted or ceiling hooks. 

28. Flashlights - two minimum. 

29. Sanitary napkins. 

30. Cotton tip applicators. 

31. Small, medium, and large cervical collars;-AeaaeaAa;-eA~A 
stFa~s. 
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32. Two blankets, four sheets, two pillows, four towels. 

33. SteF~t~lat~eR--ageRt--te-eteaR-e~~~~~eRt---teeat-e~t~eA Phenol 
disinfectant product, such as lystophene or amphyl. 

34. Reflectorized flares for securing scene - set of three 
minimum. 

35. One set socket wrenches, crowbar, heavy hammer, screwdriver, 
hacksaw, pliers. 

36. Blood pressure ~eAe~eteF manometer, cuff, and stethoscope. 

37. Lower extremity traction splint. 

38. VHF radio with the capability of meeting state emergency 
medical services standards as determined by the department. 

39. Glutose or glucose - one dose for oral use. 

40. Disposable gloves - fe~F-~a~F one box each of small, medium, 
and large sizes. 

41. Four disposable hot packs. 

42. Personal protection equipment such as mask, nonabsorbent gown, 
protective eyeware - minimum of four. 

43. Biological fluid cleanup kit. 

History: 33-11-01-11; redesignated effective March 1, 1985; amended 
effective February 1, 1989; August 1, 1994. 
General Authority: NDCC 23-27-04 
Law Implemented: NDCC 23-27-04 

123 



CHAPTER 33-11-83 

33-11-83-81. StaReaFes Minimum standards for personnel. 

1. 9Re--~eFseA-m~st-Rave;-as-a-m~R~ffi~ffi;-a-e~FFeAt The driver must 
be the equivalent of an emergency medical teeRA~e~aA-ame~taRee 
technician-basic or emergency care technician eeFt~f~eat~eR. 

2. 9Ae--~eFseA--m~st--Rave;-as-a-m~A~ffi~ffi;-a-e~FFeRt The attendant 
must be an emergency medical technician-paramedic 
eeFt~f~eat~eA, or be a registered nurse currently certified as 
an emergency medical teeRR~e~aR-ame~taAee technician-basic or 
emergency care technician who has a current American heart 
association, Dakota affiliate, inc. advanced cardiac life 
support certification. 

H;story: Effective March 1, 1985; amended effective January 1, 1986i 
August 1, 1994. 
General Author;ty: NDCC 23-27-04 
Law Implemented: NDCC 23-27-04 

33-11-83-82. M;n;mum equ;pment standards. The ambulance must 
contain all the equipment requirements as found in section 33-11-02-03, 
plus the following: 

1. Cardiac meA~teF~---Sef~eF~ttateF defibrillator with pediatric 
capabilitiest-eteetFeeaFe~egFam-ve~ee--FeeeFeeF--~f--a~temat~e 
eef~BF~ttateF-~s-~see. 

2. Portable radio. Rechargeable battery operated capable of 
reaching law enforcement and hospitals. 

3. PeFtaete---s~et~eR~----ReeRaFgeaete---satteFy---e~eFatee--w~tR 
a~~Fe~F~ate-eatReteFs~ 

4~ Mee~eat Adult three-chambered medical antishock trousers or 
second lower extremity traction splint. 

§~ 4. ~~e~Rageat-eet~FateF Endotracheal airway. 

6~ 5. Intravenous therapy equipment. Catheters, tubing solutions, 
as approved by medical director. 

7~ 6. Bteee-t~ses Glucose measuring device. 

s~ 7. Syringes and needles. 

9~ 8. Alcohol swabs. Betadine swabs. 
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lQ~ 9. Electrocardiogram supplies. Rolls of electrocardiogram paper, 
monitor electrodes and defibrillator pads. 

ll~--€~effist~M-eF-eeMtFest~*~ 

H;story: Effective March 1, 1985; amended effective August 1, 1994. 
General Author;ty: NDCC 23-27-04 
Law Implemented: NDCC 23-27-04 

33-11-83-93. M;n;mum med;cat;on requ;rements. The ambulance must 
contain the following medications: 

1. Sodium bicarbonate. 

2. Epinephrine. 

3. Lidocaine. 

4. Atropine. 

5. Naloxone. 

6. Nitroglycerin. 

7. Diazepam. 

8. Dextrose fifty percent. 

9. Adenosine. 

10. Magnesium sulfate. 

11. Bretylium. 

12. Bronchodilator. 

H;story: Effective March 1, 1985; amended effective August 1, 1994. 
General Authority: NDCC 23-27-04 
Law Implemented: NDCC 23-27-04 

33-11-93-95. Availability on first call. l~e--aevaAeee-+~fe 
s~~~eFt-affie~+aAee-ffi~st-ae-ava~+aa+e-feF-t~e-f~Fst-ea++~--tf-t~e-aevaAeee 
+~fe--s~~~eFt--affie~+aAee--~s--a+Feaey--eA-aA-affie~+aAee-F~A;-a-eas~e-+~fe 
s~~~eFt-affie~+aAee-ffiay-Fes~eAe-te--t~e--effieFgeAey--ea++~---A--eas~e--+~fe 
s~~~eFt--affie~+aAee--ffiay--a+se--ee--effeFee--eA-~Fese~ee~+ee-AeAeffieFgeAey 
ea++s~ The number of advanced life support ambulances available for 
first call by the licensed ambulance service is dependent upon the 
population of the city in which the ambulance is based. For cities with 
a population less than ten thousand, one advanced life support ambulance 
must be available for first call. For cities with populations between 
ten thousand one and forty-five thousand, two advanced life support 
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ambulances must be available for first call. For cities with 
populations greater than forty-five thousand, three advanced life 
support ambulances must be available for first call. 

History: Effective March L 1985; amended effective January 1, 1986i 
August 1, 1994. 
General Authority: NDCC 23-27-04 
Law Implemented: NDCC 23-27-04 
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CHAPTER 33-17-91 

33-17-91-92. Def;n;t;ons. For the purpose of this chapter the 
following definitions shall apply: 

1. 11 Action level .. means the concentration of lead or copper in 
water specified in title 40, Code of Federal Regulations, 
part 141, subpart I, section 141.80(c), that determines, in 
some cases, the treatment requirements set forth under 
title 40, Code of Federal Regulations, part 141, subpart I, 
that a water system is required to complete. 

2. 11 Best available technology.. or 11 BAT" means the best 
technology, treatment techniques, or other means which the 
department finds, after examination for efficacy under field 
conditions and not solely under laboratory conditions, are 
available (taking cost into consideration). For the purposes 
of setting maximum contaminant levels for synthetic organic 
chemicals, any best available technology must be at least as 
effective as granular activated carbon. 

3. "Coagulation .. means a process using coagulant chemicals and 
mixing by which colloidal and suspended materials are 
destabilized and agglomerated into floes. 

4. 11 Community water system .. means a public water system which 
serves at least fifteen service connections used by year-round 
residents or regularly serves at least twenty-five year-round 
residents. 

5. "Compliance cycle 11 means the nine-year calendar year cycle 
during which public water systems must monitor for inorganic 
and organic chemicals excluding lead, copper, trihalomethanes, 
and unregulated contaminants. Each compliance cycle consists 
of three 3-year compliance periods. The first calendar year 
cycle begins January 1, 1993, and ends December 31, 2001; the 
second begins January 1, 2002, and ends December 31, 2010; and 
the third begins January 1, 2011, and ends December 31, 2019. 

6. 11 Compliance period 11 means a three-year calendar year period 
within a compliance cycle during which public water systems 
must monitor for inorganic and organic chemicals excluding 
lead, copper, trihalomethanes, and unregulated contaminants. 
Each compliance cycle has three 3-year compliance periods. 
Within the first compliance cycle, the first compliance period 
runs from January 1, 1993, to December 31, 1995; the second 
from January 1, 1996, to December 31, 1998; and the third from 
January 1, 1999, to December 31, 2001. 
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7. 

6':' 8. 

llh 12. 

lh 13. 

11 Confluent growth 11 means a continuous bacterial growth 
covering the entire filtration area of a membrane filter. or a 
portion thereof, in which bacterial colonies are not discrete. 

11 Contaminant 11 means any physical, chemical, biological, or 
radiological substance or matter in water. 

11 Conventional filtration treatment., means a series of 
processes including coagulation, flocculation, sedimentation, 
and filtration resulting in substantial particulate removal . 

.,Corrosion inhibitor., means a substance capable of reducing 
the corrosivity of water toward metal plumbing materials, 
especially lead and copper, by forming a protective film on 
the interior surface of those materials . 

.,Cross connection., means any connection or arrangement between 
two otherwise separate piping systems, one of which contains 
potable water and the other either water of unknown or 
questionable safety or steam, gas, or chemical whereby there 
may be a flow from one system to the other, the direction of 
flow depending on the pressure differential between the two 
systems. 

11 CP or 11 CT calC 11 means the product of residual disinfectant 
concentration (C) in milligrams per liter determined before or 
at the first customer and the corresponding disinfectant 
contact time (T) in minutes. If disinfectants are applied, at 
more than one point prior to the first customer, the CT of 
each disinfectant sequence must be determined before or at the 
first customer to determine the total percent inactivation or 
total inactivation ratio. In determining the total 
inactivation ratio, the residual disinfectant concentration of 
each disinfection sequence and the corresponding contact time 
must be determined before any subsequent disinfection 
application points. CT ninety-nine point nine is the CT value 
required for ninety-nine point nine percent (three-logarithm) 
inactivation of Giardia lamblia cysts. CT ninety-nine point 
nine values for a wide variety of disinfectants and conditions 
are set for under title 40, Code of Federal Regulations, 
part 141, subpart H. CT calculated divided by CT ninety-nine 
point nine is the inactivation ratio. The total inactivation 
ratio is determined by adding together the inactivation ratio 
for each disinfection sequence. A total inactivation ratio 
equal to or greater than one point zero is assumed to provide 
a three-logarithm inactivation of Giardia lamblia cysts. 

11 Department 11 means the North Dakota state department of health 
and consolidated laboratories. 

11 Diatomaceous earth filtration., means a process resulting in 
substantial particulate removal in which a precoat cake of 
diatomaceous earth filter media is deposited on a support 
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membrane or septum, and while the water is filtered by passing 
through the cake on the septum, additional filter media known 
as body feed is continuously added to the feed water to 
maintain the permeability of the filter cake. 

±3':' 15. 11 Direct filtration .. means a series of processes including 
coagulation and filtration but excluding sedimentation 
resulting in substantial particulate removal. 

~4':' 16. 11 Disinfectant" means any oxidant, including, but not limited 
to, chlorine, chlorine dioxide, chloramines, and ozone added 
to water in any part of the treatment or distribution process, 
that is intended to kill or inactivate pathogenic 
microorganisms. 

~S':' 17. "Disinfectant contact time" (T in CT ca 1 cul ati ons) means the 
time in minutes that it takes for water to move from the point 
of disinfectant application or the previous point of 
disinfectant residual measurement to a point before or at the 
point where residual disinfectant concentration (C) is 
measured. Where only one C is measured, T is the time in 
minutes that it takes for water to move from the point of 
disinfectant application to a point before or at where C is 
measured. Where more than one C is measured, T, for the first 
measurement of C, is the time in minutes that it takes the 
water to move from the first or only point of disinfectant 
application to a point before or at the point where the first 
C is measured. For subsequent measurements of C, T is the 
time in minutes that it takes for water to move from the 
previous C measurement point to the C measurement point for 
which the particular T is being calculated. Disinfectant 
contact time in pipelines must be calculated by dividing the 
internal volume of the pipe by the maximum hourly flow rate 
through that pipe. T within mixing basins and storage 
reservoirs must be determined by tracer studies or an 
equivalent demonstration. 

~6':' 18. "Disinfection" means a process which inactivates pathogenic 
organisms in water by chemical oxidants or equivalent agents. 

±7':' 19. 11 Domestic or other nondistribution system plumbing problem 11 

means a coliform contamination problem in a public water 
system with more than one service connection that is limited 
to the specific service connection from which the 
coliform-positive sample was taken. 

~8':' 20. 11 Effective corrosion inhibitor residual 11
, for the purpose of 

title 40, Code of Federal Regulations, part 141, subpart I 
only, means a concentration sufficient to form a passivating 
film on the interior walls of pipe. 

~9':' 21. 11 Filtration 11 means a process for removing particulate matter 
from water by passage through porous media. 
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29; 22. 11 First draw sample 11 means a one-liter sample of tap water, 
collected in accordance with title 40, Code of Federal 
Regulations, part 141, section 141.86(b)(2), that has been 
standing in plumbing pipes at least six hours and is collected 
without flushing the tap. 

2h 23. 11 Flocculation 11 means a process to enhance agglomeration or 
collection of smaller floc particles into larger, more easily 
settleable particles through gentle stirring by hydraulic or 
mechanical means. 

22; 24. 11 Gross alpha particle activity 11 means the total radioactivity 
due to alpha particle emission as inferred from measurements 
on a dry sample. 

23; 25. 11 Ground water under the direct influence of surface water 11 

means any water beneath the surface of the ground with 
significant occurrence of insects or other macroorganisms, 
algae, or large-diameter pathogens such as Giardia lamblia, or 
significant and relatively rapid shifts in water 
characteristics such as turbidity, temperature, conductivity, 
or pH which closely correlate to climatological or surface 
water conditions. 

24; 26. 11 Halogen 11 means one of the chemical elements chlorine, 
bromine, or iodine. 

27. 11 lnitial compliance period 11 means the first full compliance 
period that begins January 1, 1993, during which public water 
systems must monitor for inorganic and organic chemicals 
excluding lead, copper, trihalomethanes, and unregulated 
contaminants. 

2§; 28. 11 Large water system 11
, for the purpose of title 40, Code of 

Federal Regulations, part 141, subpart I only, means a water 
system that serves more than fifty thousand persons. 

26; 29. 11 Lead service linen means a service line made of lead that 
connects the water main to the building inlet and any pigtail, 
gooseneck, or other fitting that is connected to a lead line. 

27; 30. 11 Legionella 11 means a genus of bacteria, some species of which 
have caused a type of pneumonia called legionnaires disease. 

28; 31. 11 Maximum contaminant level" means the maximum permissible 
level of a contaminant in water which is delivered to any user 
of a public water system. 

29; 32. 11 Maximum total trihalomethane potential 11 means the maximum 
concentration of total trihalomethanes produced in a given 
water containing a disinfectant residual after seven days at a 
temperature of twenty-five degrees Celsius [77 degrees 
Fahrenheit] or above. 
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39~ 33. "Medium-size water system", for the purpose of title 40, Code 
of Federal Regulations, part 141, subpart I only, means a 
water system that serves three thousand one to fifty thousand 
persons. 

3h 34. "Near the first service connection" means at one of the twenty 
percent of all service connections in the entire system that 
are nearest the water supply treatment facility as measured by 
water transport time within the distribution system. 

32~ 35. "Noncomnunity water system" means a public water system that 
is not a community water system that primarily provides 
service to other than year-round residents. A noncommunity 
water system is either a "nontransient noncommunity" or 
"transient noncommunity" water system. 

33~ 36. "Nontransient noncommunity water system" means a noncommunity 
water system that regularly serves at least twenty-five of the 
same persons over six months per year. 

34~ 37. 

35~ 38. 

36~ 39. 

37~ 40. 

38~ 41. 

43. 

"Optimal corrosion-control treatment", for the purpose of 
title 40, Code of Federal Regulations, part 141, subpart I 
only, means the corrosion-control treatment that minimizes the 
lead and copper concentrations at users• taps while ensuring 
that the treatment does not cause the water system to violate 
any national primary drinking water regulations. 

"Person" means an individual, corporation, company, 
association, partnership, municipality, or any other entity. 

"Point of disinfectant application" means the point where the 
disinfectant is applied and water downstream of that point is 
not subject to recontamination by surface water runoff. 

"Point-of-entry treatment device" means a treatment device 
applied to the drinking water entering a house or building for 
the purpose of reducing contaminants in the drinking water 
distributed throughout the house or building. 

"Point-of-use treatment device" means a treatment device 
applied to a single tap used for the purpose of reducing 
contaminants in drinking water at that one tap. 

"Potable water" means water free from impurities in amounts 
sufficient to cause disease or harmful physiological effects, 
with the physical, chemical, biological, or radiological 
quality conforming to applicable maximum permissible 
contaminant levels. 

"Product" means any chemical or substance added to a public 
water system, any materials used in the manufacture of public 
water system components or appurtenances, or any pipe, storage 
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tank, valve, fixture, or other materials that come in contact 
with water intended for use in a public water system. 

4Q'=' 44. 11 Public water system .. means a system for the provision to the 
public of piped water for human consumption, if such system 
has at least fifteen service connections or regularly serves 
at least twenty-five individuals sixty or more days out of the 
year. A public water system is either a 11 Community 11 or a 
.. noncommunity .. water system. 

45. 11 Repeat compliance period 11 means any subsequent compliance 
period after the initial compliance period during which public 
water systems must monitor for inorganic and organic chemicals 
excluding lead, copper, trihalomethanes, and unregulated 
contaminants. 

4~'=' 46. 11 Residual disinfectant concentration .. (C in CT calculations) 
means the concentration of disinfectant measured in milligrams 
per liter in a representative sample of water. 

42'=' 47. 11 Sampling schedule 11 means the frequency required for 
submitting drinking water samples to a certified laboratory 
for examination. 

43'=' 48. 11 Sanitary survey 11 means an onsite review of the water source, 
facilities, equipment, operation, and maintenance of a public 
water system for the purpose of evaluating the adequacy of 
such source, facilities, equipment, operation, and maintenance 
for producing and distributing safe drinking water. 

44'=' 49. 11 Sedimentation 11 means a process for removal of solids before 
filtration by gravity or separation. 

45'=' 50. 11 Service line sample 11 means a one-liter sample of water, 
collected in accordance with title 40, Code of Federal 
Regulations, part 141, section 141.86(b)(3), that has been 
standing for at least six hours in a service line. 

46'=' 51. 11 Single family structure .. , for the purpose of title 40, Code 
of Federal Regulations, part 141, subpart I only, means a 
building constructed as a single-family residence that is 
currently used either as a residence or a place of business. 

47'=' 52. 11 Slow sand filtration.. means a process involving passage of 
raw water through a bed of sand at low velocity resulting in 
substantial particulate removal by physical and biological 
mechanisms. 

48'=' 53. 11 Small water system 11
, for the purpose of title 40, Code of 

Federal Regulations, part 141, subpart I only, means a water 
system that serves three thousand three hundred or fewer 
persons. 
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49-: 54. 11 Supplier of water 11 means any person who owns or operates a 
public water system. 

§9-: 55. 11 Surface water.. means all water which is open to the 
atmosphere and subject to surface runoff. 

§h 56. 11 System with a single service connection .. means a system which 
supplies drinking water to·consumers with a single service 
1 i ne. 

52-: 57. 11 Too numerous to count 11 means that the total number of 
bacterial colonies exceeds two hundred on a forty-seven 
millimeter membrane filter used for coliform detection. 

§3-: 58. 11 Total trihalomethanes 11 means the sum of the concentration in 
milligrams per liter of the trihalomethane compounds 
(trichloromethane [chloroform], dibromochloromethane, 
bromodichloromethane and tribromomethane [bromoform]), rounded 
to two significant figures. 

§4-: 59. 11 Transient noncommunity water system.. means a noncommunity 
water system that primarily provides service to transients. 

§§-: 60. 11 Trihalomethane 11 means one of the family of organic compounds, 
named as derivatives of methane, wherein three of the four 
hydrogen atoms in methane are each substituted by a halogen 
atom in the molecular structure. 

§6-: 61. 11 Virus 11 means a virus of fecal origin which is infectious to 
humans by waterborne transmission. 

57-: 62. 11 Waterborne disease outbreak 11 means the signiffcant occurrence 
of acute infectious illness, epidemiologically associated with 
the ingestion of water from a public water system which is 
deficient in treatment, as determined by the appropriate local 
or state agency. 

§8-: 63. 11 Water system 11 means all sources of water and their 
surroundings and includes all structures, conducts, and 
appurtenances by means of which the water is collected, 
treated, stored, or delivered. 

H;story: Amended effective December 1, 1982; July 1, 1988; December 1, 
1990; August 1, 1991; February 1, 1993; August 1, 1994. 
General Author;ty: NDCC 61-28.1-03 
Law Implemented: NDCC 61-28.1-02, 61-28.1-03 
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33-17-91-96. Maximum contaminant levels, action levels, and 
treatment technique requirements. 

1. Inorganic chemicals. The maximum contaminant levels, action 
levels, and treatment technique requirements for inorganic 
chemical contaminants are as follows: 

CONTAMINANT 

Antimony 
Arsan1c 
Asbestos 
Barium 
segrrium 
Ca 1um 
Chrouuum 
£m!!E 

69PHAMtNANl 

AFsefi~E 
BaF~I:IIfl 
6aa!fl~l:llfl 
6AF8lfl~l:llfl 
MeFEI:IFY 
NHFaie-~as-N~ 
Setefl~l:llfl 
SHveF 
Ft1:1eF~Eie 

MAXIMUM CONTAMINANT LEVEL 
MILLIGRAM!Sl PER LITER 

0.006 
o.os 

!:.EVE!:. 
Mtl:.l:.t6RAM~5~-PER-I:.tlER 

9-:96 
t 
9-:9t9 
9-:96 
9-:992 
t9 
9-:9t 
9-:96 
4-:9 

ACTION LEVEL 
MILLIGRAM!Sl PER LITER 

7 m1li1on fibers per liter !longer than ten micrometers! 
2 
0.004 
o.oos 
0.1 

The 90th percentile laval 
must b8 lass than or equal 

TREATMENT Tl'!CBNIOUES 
REQUIREMENTS 

Source water and 
corroa1on control 
treatment 

cyanide taa free cvanidel 0.2 
~ 

Fluoride 
~ 

Mercury 
Nickel 

4.0 

0.002 
0.1 

The 90th percentile level 
must be leas than or equal 
to o.o1s 

Source water and 
corros1on control 
treatment, pubi1c 
education, and lead 
aarv1ce l1na 
replacement 

Nitrite (as Nl 
Nitrite taa Nl 
seien1um 
Thallium 

10 
1 
o.os 
0.002 

Total N1trate and 
N1tr1te taa Nl 10 

At the discretion of the department, nitrate levels not to 
exceed twenty milligrams per liter may be allowed in a 
noncommunity water system if the supplier of water 
demonstrates to the satisfaction of the department that: 

a. Such water will not be available. to children under six 
months of age; 

b. There will be continuous posting of the fact that nitrate 
levels exceed ten milligrams per liter and the potential 
health effect of exposure; 
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c. Local and state public health authorities will be notified 
annually of nitrate levels that exceed ten milligrams per 
1 iter; and 

d. No adverse health effects shall result. 

2. Organic chemicals. The maximum contaminant levels and 
treatment technique requirements for organic chemical 
contaminants are as follows: 

~EVE!: 
G9NlAMtNANl Mt~~t6RAM-PER-~tlER 

G~teF~Ra~ee-~yeFeeaFeeRst 

ERSF~R-{1;2;3;4;19;-19-ReMaeRteFe-
6;7-e~eMy-1;4;4a;6;6;7;8;8a-ee~a
RyeFe-1;4-eRee;eRee-6;8-
e~me~RaReRa~R~RateRet 

~~RSaRe-{1;2;3;4;6;6-ReMaERteFe
eyeteReMaRe;-ga~a-~semeFt 

Me~ReMyERteF-{1;1;1-lF~ERteFe-
2;2-e~s-f~-me~ReMy~ReRyt}-e~RaRet 

leMa~ReRe{Grn Hrn.C-1-a -leeRR~ea+ 
eRteF~Ra~ee-eam~ReRe;-67-69% 
€Rt8F~Ret 

GRt8F8~ReR8MYSf 

2;4-9-{2;4-Q~eRteFe~ReReMyaee~~e 

9":9992 

9':'1 

ae~et 9':'1 

2;4;6-lP-S~tveM-{2;4;6-lF~ERteFe-
~ReReMy~Fe~~eR~e-ae~et 9':'91 

le~at-~F~Ra+eme~RaRes':'--lRe-s~m-ef-~Re 
eeReeR~Fa~~eRs-eft 

BFemee~eRteFeme~RaRe; 
Q~eFemeeRteFeme~RaRe; 
lF~eFememe~RaRe-{eFemefeFmt-aRe 
lF~eRteFeme~RaRe-{eRteFefeFmt 9':'19 

Ve+a~~+e-syR~Re~~e-eFgaR~e-eRem~ea+st 
BeRleRe 9':'996 
V~Ryt-eRteF~Se 9':'992 
GaFeeR-~e~FaeRteF~ee 9':'996 
1;2-Q~eRteFee~RaRe 9":996 
lF~eRteFee~RyteRe 9":996 
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l;l-9~eRteFee~RyteRe 
l;l;l-TF~eRteFee~RaRe 
~aFa-9~eRteFeaeRleRe 

CONTAMINANT 
MAXIMUM CONTAMINANT LEVEL 

MILLIGRAM($) PER LITER 

Nonvolatile Synthetic 
Organic Chemicals: 

Acrylamide 

Ethylene dibromide (EDB) 
Glyphosate 
Heptachlor 
Heptachlor epoxide 
Hexachlorobenzene 
Hexachlorocyclopentadiene 
Lindane 
Methoxychlor 
Oxamyl (Vydate) 
Polychlorinated biphenyls (PCBs) 
Pentachlorophenol 
Picloram 
Simazine 
Toxaphene 
2,3,7,8-TCDD (Dioxin) 

e.eeees 
e. 7 
0.0004 
0.0002 
0.001 
e.es 
0:0002 
0.04 
0.2 
e:eees 
0.001 
Ef:"5" 
0.004 
0.003 
~eeee3 
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9~997 
9~29 
9~97S 

TREATMENT TECHNIQUE 
REQUIREMENTS 



2,4-0 
2,4,5-TP Silvex 

Total Trihalomethanes. The sum 
of the concentrations of: 

0.07 
0.0s 

0.10 

Volatile Synthethic Organic Chemicals: 

Benzene 
Carbon tetrachloride 
p-Dichlorobenzene 
a-Dichlorobenzene 
1,2-Dichloroethane 
1,1-Dichloroethylene 
cis-1,2-Dichloroethylene 
trans-1,2-Dichloroethylene 
Dichloromethane 
1,2-Dichloropropane 
Ethyl benzene 
Monochlorobenzene 
Styrene 
Tetrachloroethylene 
Toluene 
1,2,4-Trichlorobenzene 
1,1,1-Trichloroethane 
1,1,2-Trichloroethane 
Trichloroethylene 
Vinyl chloride 
Xylenes (total) 

3. Turbidity. 

0.00s 
0.00s 
0.075 
0."6 
0.00s 
0.007 
0.07 
0.1 
0.00s 
0.00s 
0:7 
0.1 
0.1 
0.00s 
-1-
0.2 
0.2 
0.00s 
0.00s 
0.002 

1-0-

a. General. All public water systems that utilize surface 
water sources shall provide filtration and disinfection 
treatment. Public water systems that utilize ground water 
sources deemed by the department to be under the direct 
influence of surface water shall provide disinfection 
treatment and may be required to provide filtration 
treatment as set forth under title 40, Code of Federal 
Regulations, part 141, subpart H. 

b. Interim requirements. The following maximum contaminant 
levels for turbidity in drinking water, measured at a 
representative entry point to the distribution system, 
apply to public water systems that utilize surface water 
sources and provide filtration treatment until June 29, 
1993, and to public water systems that utilize surface 
water sources but do not provide filtration treatment that 
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the department has determined in writing must install 
filtration until June 29, 1993, or until filtration is 
installed, whichever is later: 

(1) One turbidity unit as determined by a monthly average 
except that five or fewer turbidity units may be 
allowed if the system can demonstrate to the 
department that the higher turbidity does not: 

(a) Interfere with disinfection; 

(b) Prevent maintenance of an effective disinfectant 
agent throughout the distribution system; or 

(c) Interfere with microbiological determinations. 

(2) Five turbidity units based on an average for two 
.consecutive days. 

c. Final requirements. Beginning June 29, 1993, public water 
systems that utilize surface water sources or ground water 
sources deemed by the department to be under the direct 
influence of surface water shall comply with the treatment 
technique requirements for turbidity and disinfection set 
forth under title 40, Code of Federal Regulations, 
part 141, subpart H. 

4. Radioactivity. The maximum contaminant levels for 
radioactivity are as follows: 

LEVEL 
CONTAMINANT PICOCURIES PER LITER 

Combined radium-226 and 
radium-228 5 

Gross alpha particle activity, 
including radium-226, but 
excluding radon and uranium 15 

5. Microbiological. The maximum contaminant levels for coliform 
bacteria are as follows: 

a. Monthly maximum contaminant level violations. 

(1) No more than one sample per month may be total 
coliform-positive for systems collecting less than 
forty samples per month. 

(2) No more than five point zero percent of the monthly 
samples may be total coliform-positive for systems 
collecting forty or more samples per month. 
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All routine and repeat total coliform samples must be used 
to determine compliance. Special purpose samples, such as 
those taken to determine whether disinfection practices 
following pipe placement, replacement, or repair are 
sufficient, and samples invalidated by the department, may 
not be used to determine compliance. 

b. Acute maximum contaminant level violations. 

(1) No repeat sample may be fecal coliform or 
E.coli-positive. 

(2) No repeat sample may be total coliform-positive 
following a fecal coliform or E.coli-positive routine 
sample. 

c. Compliance must be determined each month that a system is 
required to monitor. The department hereby identifies the 
following as the best technology, treatment techniques, or 
other means generally available for achieving compliance 
with the maximum contaminant levels for total coliform 
bacteria: protection of wells from contamination by 
appropriate placement and construction; maintenance of a 
disinfection residual throughout the distribution system; 
proper maintenance of the distribution system including 
appropriate pipe replacement and repair procedures, 
cross-connection control programs, main flushing programs, 
proper operation and maintenance of storage tanks and 
reservoirs, and continual maintenance of a positive water 
pressure in all parts of the distribution system; 
filtration and disinfection or disinfection of surface 
water and disinfection of ground water using strong 
oxidants such as chlorine, chlorine dioxide, or ozone; the 
development and implementation of a department-approved 
wellhead protection program. 

6. Conf;rmat;on sampl;ng. The department may require 
confirmation samples and average confirmation sample results 
with initial sample results to determine compliance. At the 
discretion of the department, sample results due to obvious 
monitoring errors may be deleted prior to determining 
compliance. 

H;story: Amended effective December 1, 1982; July 1, 1988; December 1, 
1990; February 1, 1993; August 1, 1994. 
General Author;ty: NDCC 61-28.1-03 
Law Implemented: NDCC 61-28.1-03 

33-17-91-97. 
requ;rements. 

Inorgan;c chem;cal sampl;ng and mon;tor;ng 

139 



1. Sa~~t~Rg--fFe~~eRey--feF--eeffiffi~R~ty--wateF--syste~s~ Sampling 
frequency for community and nontransient noncommunity water 
systems. 

a. S~Ffaee-wateF-s~~~t~es~--Geffiffi~R~ty-wateF-syste~s-~t~t~l~R§ 
s~pfaee-wateF-se~Fees-sAatt-sa~~te-feF-~ReFgaR~e--eAe~~ea; 
eeRta~~RaRts--eMee~t--teaa-aRa-ee~~eF-at-yeaFty-~RteFvats~ 
Inorganics excluding lead and copper. Community and 
nontransient noncommunity water systems shall conduct 
monitoring to determine compliance with the maximum 
contaminant levels for the inorganic chemicals, excluding 
lead and copper, as set forth under title 40, Code of 
Federal Regulations, section 141.23. 

b. 6Fe~Ra--wateF-s~~~;~es~--Geffiffi~R~ty-wateF-syste~s-~t~t~l~R§ 
§Fe~Ra-wateF-se~Fees-sAatt-sa~~te-feF--~ReFgaR~e--eAe~~ea+ 
eeRta~~RaRts---eMee~t---+eaa---aRa--ee~~eF--at--tAFee-yeaF 
~RteFva+s~ Lead and copper. Community and nontransient 
noncommunity water systems shall comply with the 
monitoring and treatment technique requirements for lead 
and copper set forth under title 40, Code of Federal 
Regulations, part 141, subpart I. 

c. S~Ffaee---aRa--gFe~Ra--wateF--s~~~+~es~---Geffiffi~R~ty--wateF 
syste~s-~t~t~l~Rg-s~Ffaee-wateF-eF--gFe~Ra--wateF--se~Fees 
sAa++--ee~~+y--w~tA-tAe-~eR~teF~Rg-aRa-tFeat~eRt-teeAR~~~e 
Fe~~~Fe~eRts-feF-+eaa-aRa-ee~~eF-set-feFtA-~RaeF-t~t+e-49; 
Geae---ef---~eaeFa+---Reg~+at~eRs;---~aFt-±4±;--s~e~aFt-t~ 
Unregulated contaminants. Community and nontransient 
noncommunity water systems shall monitor for sulfate as 
set forth under title 40, Code of Federal Regulations, 
section 141.40(n). 

d. Monitoring waivers. With the exception of arsenic, 
copper, lead, nitrate, and nitrite, the department may 
grant community and nontransient noncommunity water 
systems waivers from the monitoring requirements for the 
inorganic chemicals as set forth under title 40, Code of 
Federal Regulations, part 141, sections 141.23 and 141.40. 
The department may issue monitoring waivers only if the 
conditions set forth under title 40, Code of Federal 
Regulations, part 141, section 142.16(e) are fully met. 

2. Sa~~+~Rg----fFe~~eRey----feF---ReReeffiffi~R~ty---wateF---syste~s~ 
NeReeffiffi~R~ty-wateF-syste~s-sAa++-sa~~+e-feF--R~tFate--~as--N~~ 
tAe--aRa+ys~s-sAa++-ee-Fe~eatea-at-~RteFva+s-aeteF~~Rea-ey-tAe 
ae~aFt~eRt~--NeRtFaRs~eRt--R9R€9ffiffi~R~ty--wateF--Syste~s--SAatt 
ee~~+y---w~tA---tAe---~eR~teF~Rg---aRa---tFeat~eRt---teeAR~~~e 
Fe~~~Fe~eRts-feF-+eaa-aRa-ee~~eF--set--feFtA--~RaeF--t~t+e-49; 
Geae--ef--~eaeFat--Reg~+at~eRs;-~aFt-±4±;-s~e~aFt-t~ Sampling 
frequency for transient noncommunity water systems. Transient 
noncommunity water systems shall conduct monitoring to 
determine compliance with the maximum contaminant levels for 
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nitrate and nitrite as set forth under title 40, Code of 
Federal Regulations, section 141.23. 

3~--sa~~~~Ag-fpe~~eRey-feP-eReek-sa~~~es~ 

a~--ff--tRe--Pes~~t-ef-aR-aAa~ys~s-~Aa~eates-tRat-tRe-~eve~-ef 
aAy-eeAta~~AaAt-eMeeeas-tRe-~a*~~~~-eeAta~~AaAt-~eve~;-tRe 
syste~--sRa~~--Pe~ePt--te-tRe-ae~aPt~eAt-w~tA~A-seveA-aays 
aAa--~A~t~ate--tRPee--aaa~t~eAa+--aAa~yses--at--tRe---sa~e 
sa~~~~Ag-~e~At-w~tA~A-eAe-~eAtA~ 

WReA--tRe--avePage--ef--fe~P--aAa~yses-eMeeeas-tRe-~a*~~~~ 
eeAta~~AaAt-~eve~;-tRe-syste~-sRa~~-Aet~fy-tRe--ae~aPt~eAt 
aAa--g~ve--Aet~ee--te-tRe-~~e~~e~--MeR~teP~Ag-afteP-~~e~~e 
Aet~f~eat~eA-sRa~~-ee-at-a--fpe~~eRey--aes~gRatea--ey--tRe 
ae~aPt~eAt---aAa---SAa~~---eeAt~A~e---~At~~---tRe--~aM~~~~ 
eeAta~~AaAt-~eve~-Ras-Aet-eeeA-eMeeeaea-~A-twe--s~eeess~ve 
sa~~~es-eP-~At~~-a-~eA~teP~Ag-seRea~~e-as-a-eeAa~t~eA-te-a 
vaP~aAee;-eMe~~t~eA;-eP-eAfepee~eAt--aet~eA--sRa++--eeee~e 
effeet~ve~ 

s~--b9~~~~aAee--w~tA-tAe-~aM~~~~-eeAta~~AaAt-~eve~-feP-A~tPate 
sRa~~-ee-aeteP~~Aea-eA--tRe--eas~s--ef--tRe--~eaA--ef--twe 
aAa~yses~---WReA-a-+eve~-eMeeea~Ag-tRe-~a*~~~~-eeAta~~AaAt 
~eve~-feP-A~tPate-~s-fe~Aa;-a--seeeAa--aAa~ys~s--sRa+~--ee 
~A~t~atea--w~tA~A-tweAty-fe~P-Ae~Ps-aAa-~f-tRe-~eaA-ef-tRe 
twe-aAa~yses-eMeeeas-tRe-~a*~~~~--eeAta~~AaAt--~eve~;--tRe 
syste~--sRa~~-Aet~fy-tRe-ae~aPt~eAt-aAa-g~ve-Aet~ee-te-tRe 
~~e~~e~ 

History: Amended effective July 1, 1988; February 1, 1993; August 1, 
1994. 
General Authority: NDCC 61-28.1-83 
Law Implemented: NDCC 61-28.1-03 

33-17-91-98. 
requirements. 

Organic chemical sampling and monitoring 

1. bA~eP~Aatea--RyapeeapeeAs--aAa--eR~ePe~ReAeMys~ Volatile and 
nonvolatile synthetic organic chemicals. 

a. £a~~~~Ag-fPe~~eAey-feP-ee~~A~ty-wateP-syste~s~ Coverage. 
Community and nontransient noncommunity water systems 
shall conduct monitoring to determine compliance with the 
maximum contaminant levels for the volatile and 
nonvolatile synthetic organic chemicals. 

{±~--£~pfaee--wateP--s~~~+~es~---be~~R~ty--wateP--syste~s 
sRa~+--sa~~+e---at---tAtePva~s---s~eetftea---ey---tRe 
ae~apt~eRt;--e~t--~A-Ae-eveAt-tess-fpe~~eAtty-tRaA-at 
tRPee-yeaP--~AtePva~s~---£a~~+es--aAa+y~ea--sRa++--ee 
ee+~eetea-a~P~Ag-tRe-~ePtea-ef-tRe-yeaP-aestgAatea-ey 
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tAe-ae~aFt~eAt-as-tAe-~eF~ea--wAeA--eeAta~~Aat~eA--~s 
~est-t~kety-te-eee~F~ 

{2~--GFe~Aa-wateF-s~~~t~es~--se~~A~ty-wateF-syste~s-sAatt 
sa~~te-wAeA-s~ee~f~ea-ey-tAe-ae~aF~eAt~ 

b. Sa~~t~Ag-fFe~~eAey-feF-eReek-sa~~tes~--±f-tAe-Fes~tt-ef-aA 
aAatysts-tAateates--tRat--tAe--tevet--ef--aAy--eeAta~tAaAt 
eMeeeas--tAe--~a*~~~~--eeAta~tAaAt-tevet;-tAe-syste~-sAatt 
Fe~eFt-te-tAe-ae~aFt~eAt-wttAtA-seveA--aays--aAa--~A~ttate 
tAFee--aaa~tteAat--aAatyses--at--tRe--sa~e--sa~~ttAg-~etAt 
wttA~A-eAe-~eAtA~---WAeA--tAe--aveFage--ef--fe~F--aAatyses 
eMeeeas--tAe--~aM~~~~--eeAta~~AaAt-tevet;-tAe-syste~-sRatt 
Aet~fy-tAe-ae~aFt~eAt--aAa--gtve--Aettee--te--tAe--~~ette~ 
MeAtteFtAg---afteF--~~Bt~e--Aet~fteatteA--sAatt--ae--at--a 
fFe~~eAey-aes~gAatea-ey-tAe-ae~aFt~eAt-aAa-sAatt--eeAttA~e 
~At~t--tAe-~a*~~~~-eeAta~~AaAt-tevet-Aas-Aet-eeeA-eMeeeaea 
tA-twe-s~eeess~ve-sa~~tes-eF-~Attt-a--~eAtteFtAg--seAea~te 
as--a--eeAa~t~eA-te-a-vaF~aAee-eF-eAfeFee~eAt-aetteA-sAatt 
aeee~e-effeet~ve~ Sampling frequency. The number and 
frequency of samples shall be as prescribed by the 
department and set forth under title 40. Code of Federal 
Regulations. part 141. section 141.24. 

c. Compliance. Compliance for each point that is sampled 
more frequently than annually must be determined based on 
a running annual average. Compliance for each point that 
is sampled on an annual or less frequent basis must be 
determined based on the initial sample result. or the 
average of the initial and confirmation sample results. 

2. Total tr;halomethanes. 

a. Coverage. Community water systems which serve a 
population of ten thousand or more individuals and which 
add a disinfectant to the water in any part of the 
drinking water treatment process shall collect samples for 
the purpose of analysis for total trihalomethanes. 

b. Sampling frequency. The minimum number of samples 
required to be taken by the system shall be based on the 
number of treatment plants used by the system. Multiple 
wells drawing raw water from a single aquifer may. with 
the department•s approval, be considered one treatment 
plant. 

All samples taken within an established frequency shall be 
collected within a twenty-four-hour period. 

(1) Routine sampling. Analyses for total trihalomethanes 
shall be performed at quarterly intervals on at least 
four water samples for each treatment plant used by 
the system. At least twenty-five percent of the 
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samples shall be taken at locations within the 
distribution system reflecting the maximum residence 
time of the water in the system. The remaining 
seventy-five percent shall be taken at representative 
locations in the distribution system, taking into 
account number of persons served, different sources 
of water, and different treatment methods employed. 

(2) Reduced sampling frequency. 

(a) Systems utilizing surface water or a combination 
of surface and ground water. The sampling 
frequency may be reduced to a minimum of one 
sample analyzed per quarter taken at a point in 
the distribution system reflecting the maximum 
residence time of the water in the system. 

The system•s sampling frequency may only be 
reduced upon written request by the system and 
upon a determination by the department that data 
from at least one year of sampling at a 
frequency of four samples collected per calendar 
quarter per water treatment plant used by the 
system and local conditions demonstrate that 
total trihalomethane concentrations will be 
consistently below the maximum contaminant 
level. 

If at any time during which the reduced sampling 
frequency is in effect, the result from any 
analysis exceeds the maximum contaminant level 
and such results are confirmed by at least one 
check sample taken promptly after such results 
are received, or if the system makes any 
significant change to its source of water or 
treatment program, the system shall immediately 
resume sampling on a routine basis of four 
samples per quarter per treatment plant used by 
the system. Such increased sampling shall 
continue for at least one year before the 
frequency may be reduced again. 

(b) Systems utilizing only ground water. The 
sampling frequency may be reduced to a minimum 
of one sample analyzed per year per water 
treatment plant taken at a point in the 
distribution system reflecting the maximum 
residence time of the water in the system. 

The system•s sampling frequency may only be 
reduced upon written request by the system and 
upon a determination by the department that the 
system has a maximum total trihalomethane 
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potential of less than the maximum contaminant 
level and local conditions demonstrate that the 
system is not likely to approach or exceed the 
maximum contaminant level. 

If at any time during which the reduced sampling 
frequency is in effectt the result from any 
analysis for maximum total trihalomethane 
potential is equal to or exceeds the maximum 
contaminant level and such results are confirmed 
by at least one check samplet the system shall 
immediately resume sampling on a routine basis 
of four samples per quarter per treatment plant 
used by the system. Such increased sampling 
shall continue for at least one year before the 
frequency may be reduced again. 

In the event of any significant change to the 
system•s source of water or treatment programt 
the system shall immediately analyze an 
additional sample for maximum total 
trihalomethane potential taken at a point in the 
distribution system reflecting maximum residence 
time of the water in the system for the purpose 
of determining whether the system must begin 
sampling on a routine basis of four samples per 
quarter per treatment plant used by the system. 

(3) Increased sampling frequency. At the option of the 
departmentt sampling frequencies may be increased 
above the minimum in those cases where it is 
necessary to detect variations of total 
trihalomethane levels within the distribution system. 

c. Compliance. Compliance with the maximum contaminant level 
shall be determined based on a running annual average of 
quarterly analyses. 

If the average of analyses covering any twelve-month 
period exceeds the maximum contaminant levelt sampling 
shall be at a frequency designated by the department and 
shall continue until a monitoring schedule as a condition 
to a variance or enforcement action becomes effective. 

If the average of analyses covering any twelve-month 
period exceeds the maximum contaminant levelt or if the 
system fails to monitort the system shall notify the 
department and give notice to the public. 

d. Reporting. All analyses shall be reported to the 
department within thirty days of the system•s receipt of 
such results. 
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e. Modification of treatment methods for reduction of total 
trihalomethanes. Before a system makes any significant 
modification to its existing treatment process for the 
purpose of achieving compliance with the trihalomethane 
regulations, the system must submit and obtain department 
approval of a detailed plan setting forth its proposed 
modification and those safeguards that it will implement 
to ensure that the water will not be adversely affected by 
such modification. Each system shall comply with the 
provisions set forth in the department-approved plan. At 
a minimum, the department-approved plan shall require the 
system modifying its disinfection practice to: 

(1) Evaluate the water system for sanitary defects and 
evaluate the source water for biological quality; 

(2) Evaluate its existing treatment practices and 
consider improvements that will minimize disinfectant 
demand and optimize finished water quality throughout 
the distribution system; 

(3) Provide baseline water quality survey data of the 
distribution system as the department may require; 

(4) Conduct additional monitoring to assure continued 
maintenance of optimal microbiological quality in 
finished water; and 

(5) Demonstrate an active disinfectant residual 
throughout the distribution system at all times 
during and after the modification. 

3~--ve+att+e-syRtRette-eFgaAte-eReffitea+s~ 

a~--6eveFage--aA8-effeettve-8ates~--6effiffi~Atty-aA8-AeAtFaAsteAt 
R9AE9ffiffi~Atty-wateF-SysteffiS-SeFVtA§-ffi9Fe-tRaA-teA--tR9~SaA8 
~ee~+e-sRa++-aAatyle-saffi~tes;-as-a~~Fe~Ftate;-ee§tAAtA§-Ae 
tateF-tRaA-daA~aFy-i;-i988~---69ffiffi~Atty--aRS--A9AtFaASteAt 
A9AE9ffiffi~Atty--wateF--SysteffiS--SeFVtA§--fF9ffi-tRFee-tR9~SaAS 
tRFee--R~A8Fe8--te--teA--tRe~saA8--~ee~+e--sRa++---aAatyle 
saffi~tes;--as--a~~Fe~Ftate;--Ae-+ateF-tRaA-daA~aFy-i;-i989~ 
9tReF--E9ffiffi~Atty--aAS--A9AtFaASteAt---A9A€9ffiffi~Atty---wateF 
systeffis--sRa++--aAatyle--saffi~+es;-as-a~~Fe~Ftate;-Ae-+ateF 
tRaA-daA~aFy-i;-i99i~ 

a~--Saffi~ttA§-fFe~~eAey~ 

{i~--GFe~Aa-wateF-systeffis~--Systeffis-sRa++-saffi~te-at-~etAts 
ef-eAtFy-te-tRe-atstFtB~tteA-systeffi-Fe~FeseAtattve-ef 
eaeR--se~Fee--~A+ess--tRe-se~Fees-aFe-eeffietAea-eefeFe 
StStFtB~tt9A;-tReA-tRe-systeffi-ffi~St-Saffi~te-at-aA-eAtFy 
~etAt--te--tRe--atstFtB~tteA-systeffi-a~FtA§-~eFteas-ef 
A9Fffiat-e~eFattA§--E9ASttt9AS~---SysteffiS--ffi~St--Saffi~te 
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eveFy--tRFee--ffieAtR5--~f--vetat~te--5yAtRet~e-eF§aA~e 
eReffi~eat5-aFe-aeteetea-~A-tRe-~A~t~at--5affi~te--eF--~A 
aAy-5~85e~~eAt-5affi~te~--5affi~t~A§-ffi~5t-ee-eeAa~etea-at 
tRe-5affie-teeat~eA-eF-a-ffieFe--Fe~Fe5eAtat~ve--teeat~eA 
eaeR--~~aFteF~--5y5teffi5-ffi~5t-5affi~te-eveFy-tRFee-yeaF5 
~f--vetat~te--5yAtRet~e--eF§aA~e--eReffi~eat5--aFe--Aet 
aeteetea--~A--tRe-~A~t~at-5affi~te-eF-~A-aAy-5~B5e~~eAt 
5affi~te-8~t-tRe-5y5teffi-~5-v~tAeFa8te-aAG-Ra5-ffieFe-tRaA 
f~ve---R~AGFeG--5eFv~ee--eeAAeet~eA5~---5y5teffi5--ffi~5t 
5affi~te-eveFy-f~ve-yeaF5-~f-vetat~te-5yAtRet~e-eF§aA~e 
eReffi~eat5--aFe--Aet-aeteetea-~A-tRe-~A~t~at-5affi~te-eF 
~A-aAy--5~85e~~eAt--5affi~te--aAa--tRe--5y5teffi--~5--Aet 
v~tAeFa8te--eF--~5-v~tAeFa8te-8~t-Ra5-f~ve-R~AaFea-eF 
te55-5eFv~ee-eeAAeet~eA5~ 

AAaty5~5--feF--v~Ayt--eRteF~ae--~5--Fe~~~Fea-eAty-feF 
5y5teffi5--tRat--Rave--aeteetea--eAe--eF--ffieFe--ef--tRe 
fett8W~A§------twe-EaFB8A------eF§aA~e-----E8ffi~8~AG5t 
tF~ERteFeetRyteAet---------------tetFaeRteFeetRyteAet 
±;2-a~eRteFeetRaAet------------±;±;±-tF~eRteFeetRaAet 
e~5-±;2-a~eRteFeetRyteAet-tFaA5-±;2-a~eRteFeetRyteAet 
eF--±;±-a~eRteFeetRyteAe~---tRe--aAaty5~5--feF--v~AYt 
eRteF~ae-~5-Fe~~~Fea-at-eaeR--G~5tF~e~t~eA--eF--eAtFy 
~e~At--at-wR~ER-eAe-eF-ffieFe-ef-tRe-twe-eaFeeA-eF§aA~E 
eeffi~e~AG5-weFe-fe~Aa~--ff-tRe-f~F5t-aAaty5~5-aee5-Aet 
aeteet--v~Ayt-ERteF~Ge;-tRe-ae~aFtffieAt-ffiay-FeG~ee-tRe 
fFe~~eAey-ef-v~Ayt-eRteF~ae-ffieA~teF~A§-te-eAee--eveFy 
tRFee--yeaF5-feF-tRat-5affi~te-teeat~eA-eF-etReF-5affi~+e 
teeat~eA5-wR~eR-aFe-ffieFe-Fe~Fe5eAtat~ve-ef--tRe--5affie 
5e~Fee~ 

i2t--5~Ffaee--wateF--5y5teffi5~---5y5teffi5--5Ratt--5affi~te~-at 
~e~At5--ef---eAtFy---te---tRe---a~5tF~e~t~eA---5y5teffi 
Fe~Fe5eAtat~ve--ef-eaeR-5e~Fee-~Ate55-tRe-5e~Fee5-aFe 
eeffie~Aea-eefeFe-a~5tF~e~t~eA;-tReA--tRe--5y5teffi--ffi~5t 
5affi~te--at--aA-eAtFy-~e~At-te-tRe-a~5tF~e~t~eA-5y5teffi 
afteF-aAy-a~~t~eat~eA-ef-tFeatffieAt-a~F~A§-~eF~ea5--ef 
AeFffiat--e~eFat~A§--EeAa~t~eA5~---5y5teffi5--ffi~5t-5affi~te 
eveFy-tRFee--ffieAtR5--~f--vetat~te--5yAtRet~e--eF§aA~E 
eReffi~eat5--aFe--aeteetea--~A-tRe-~A~t~at-5affi~te-eF-~A 
aRy-5~85e~~eRt-5affi~te~--5affi~t~R§-ffi~5t-ee-eeRa~etea-at 
tRe--5affie--teeat~eR-eF-a-ffieFe-Fe~Fe5eRtat~ve-teeat~eR 
eaeR-~~aFteF~--5ysteffi5-ffi~5t-5affi~te-~~aFteFty-feF--tRe 
f~F5t--yeaF--aRa--eveFy--tRFee--yeaF5--tReFeafteF--~f 
vetat~te-5yRtRet~e-eF§aR~e-eReffi~eat5-aFe-Ret-aeteetea 
8~t--tRe--5y5teffi-~5-v~tReFa8te-aRG-Ra5-ffieFe-tRaR-f~ve 
R~RGFeG-5eFv~ee--eeRReet~eR5~---5y5teffi5--ffi~5t--5affi~te 
~~aFteFty--feF--tRe--f~F5t--yeaF-aRa-eveFy-f~ve-yeaF5 
tReFeafteF-~f-vetat~te--syRtRet~e--eF§aR~e--eReffi~€at5 
aFe-Ret-aeteetea-e~t-tRe-sy5teffi-~5-v~tReFa8te-aRG-Ra5 
f~ve-R~RGFeG-eF-te55--5eFv~ee--eeRReet~eR5~---5y5teffi5 
ffiay--ee--Fe~~~Fea-te-ffieR~teF-at-ae~aFtffieRt-a~5eFet~eR 
~f--vetat~te--5yRtRet~e--eF§aR~e--eReffi~eat5--aFe--Ret 
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Seteetea--~A-tRe-f~F5t-yeaF-ef-~~aFteFty-5a~~t~A§-aAS 
tRe-5y5te~-~5-Aet-v~+AeFae+e~ 

Sy5te~5-~ay-ee-Fe~~~Fea-te-aAatyle-feF-v~Ayt-ERteF~ae 
at-tRe-S~5eFet~eA-ef-tRe-ae~aFt~eAt~ 

e~--Rea~eeS-5a~~t~A§-fFe~~eAey~--TRe-ae~aFt~eAt-~ay-Fea~ee-tRe 
fFe~~eAey-ef-~eA~teF~Ag-te-eAee--~eF--yeaF--feF--a--5y5te~ 
Seteet~A§--Yetat~te--5yAtRet~E-8F§aA~E-ERe~~eat5-at-tevet5 
eeA5~5teAtty-te55-tRaA-tRe-~aM~~~~-eeAta~~AaAt--+eve+--feF 
tRFee-eeA5ee~t~ve-yeaF5~ 

a~--V~tAeFaB~t~ty~----V~tAeFaB~t~ty---ef---5y5te~5---5Ratt--8e 
SeteF~~AeS-ey-tRe-Se~aFt~eAt-ea5eS-~~eA-aA--a55e55~eAt--ef 
tRe-fett8W~A§+ 

{1~--PFeY~8~5-~8A~teF~A§-Fe5~tt5t 

{2~--N~~eeF-ef-~eF5eA5-5eFvea-ey-tRe-5y5te~t 

{3~--PFeM~~~ty-ef-a-5~a++eF-5y5te~-te-a-taF§eF-5y5te~t 

{4~--PFeM~~~ty--te-ee~eFe~at-eF-~AS~5tF~at-~5e;-S~5~e5at; 
eF-5teFage-ef-ve+at~+e-5yAtRet~e--eF§aA~e--eRe~~eat5t 
a AS 

{S~--PFeteet~eA-ef-tRe-wateF-5e~Fee~ 

A--5y5te~-~5-aee~ea-te-ee-v~+AeFas+e-feF-a-~eF~ea-ef-tRFee 
yeaF5-afteF-aAy-ve+at~+e--5yAtRet~e--eF§aA~e--eRe~~ea+--eF 
~AFeg~+atea----eeAta~~AaAt;----eMee~t---feF---S~5~Afeet~eA 
8y~FeS~et5;-~5-Seteetea~ 

e~--Re~eFt~A§~---TRe--Fe5~tt5-ef-a++-aAaty5e5-~~5t-8e-Fe~eFtea 
te-tRe-ae~aFt~eAt--w~tR~A--tR~Fty--aay5--ef--tRe--5y5te~!5 
Feee~~t-ef-5~eR-Fe5~tt5~ 

f~--be~~+~aAee~---be~~+~aAee--~~5t--8e-aeteF~~Aea-8a5eS-eA-tRe 
Fe5~tt5-ef-F~AA~A§-aAA~a+-aveFage--ef--~~aFteFty--5a~~t~A§ 
feF--eaeR-5a~~t~Ag-+eeat~eA~--tf-eAe-+eeat~eA!5-aveFage-~5 
§FeateF-tRaA--tRe--~a*~~~~--eeAta~~AaAt--+eve+,--tReA--tRe 
5y5te~--~~5t--8e--aee~ea--te--8e--e~t--ef-ee~~+~aAee~--~eF 
5y5te~5-tRat-eAty-take-eAe-5a~~+e-~eF-teeat~eA;-ee~~+~aAee 
~~5t-8e-8a5eS-eA-tRat-eAe-5a~~+e~ 

tRe--ae~aFt~eAt--Ra5--tRe--a~tReF~ty--te--a++ew-tRe-~5e-ef 
~eA~teF~Ag--aata--ee++eetea--afteF--daA~aFy-1;--1983;--feF 
~~F~e5e5---ef--~eA~teF~Ag--ee~~+~aAee~---tf--tRe--aata--~5 
eeA5~5teAt-w~tR-tRe-etReF-Fe~~~Fe~eAt5-ef-tRe5e-F~te5;-tRe 
Se~aFt~eAt--~ay--~5e--tRat--Sata--te-Fe~Fe5eAt-tRe-~A~t~at 
~eA~teF~Ag-~f-tRe-5y5te~-~5-SeteF~~Aea-8y--tRe--ae~aFt~eAt 
Aet-te-ee-v~+AeFae+e~ 
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~Ae--ee~aFt~Rt--Aas-tAe-a~tAeF~ty-te-eeteF~~Re-ee~~t~aRee 
eF--~R~t~ate--eRfeFee~eRt--aet~eR--easee--~~eR--aRatyt~eat 
Fes~tts--aRe--etAeF--~RfeF~at~eR--ee~~~tee-ey-a-saRet~eRee 
Fe~FeseRtat~ve-eF-ageRey~ 

g~--P~et~e--Ret~f~eat~eR~---tf--a--syste~--fa~ts-te-~eR~teF-eF 
ee~~ty-w~tA-a-~a*~~~~-eeRta~~RaAt-tevet;-tAe-syste~--sAatt 
Aet~fy-tAe-ee~aFt~eAt-aAe-g~ve-Aet~ee-te-tAe-~~et~e~ 

4. ~AFe§~tatee-eeAta~~AaAts~ 

a~--6eveFage--aAe-effeet~ve-eates~--6e~~A~ty-aAe-ReAtFaRs~eAt 
AeAee~~A~ty-wateF-syste~s-seFv~Ag-~eFe-tAaA-teR--tAe~saAe 
~ee~te-sAatt-aAatyle-sa~~tes;-as-a~~Fe~F~ate;-eeg~RR~Rg-Re 
tateF-tAaR-daR~aFy-1;-1988~---6e~~Rtty--aRe--R9RtFaRSteRt 
ReRee~~R~ty--wateF--syste~s--seFv~Rg--fFe~-tAFee-tAe~saRe 
tAFee--R~ReFee--te--teA--tAe~saAe--~ee~te--sAatt---aRatyle 
sa~~tes;--as--a~~Fe~F~ate;--Re-tateF-tAaR-daR~aFy-1;-1989~ 
9tAeF--€9~~A~ty--aRe--R9RtFaAS~eRt---R9R€9~~R~ty---wateF 
syste~s--sAatt--aRatyle--sa~~tes;-as-a~~Fe~F~ate;-Re-tateF 
tAaA-daA~aFy-1;-±991~--syste~s--~ay--~se--~eR~teF~Rg--eata 
eetteetee--aAy--t~~e--afteF--daA~aFy-±;--1983;-te-~eet-tAe 
Fe~~~Fe~eAts-feF-~RFe§~tatee-eeRta~~RaRtst-~Fev~eee;--tAat 
tAe---~9R~t9FtR§---~F9§Fa~---was---€9RS~steAt---w~tA---tAe 
Fe~~~Fe~eRts-ef-tAese-F~tes~ 

s~--5a~~ttR§-fFe~~eRey~ 

~±}--6Fe~Re-wateF-syste~s~--5yste~s-sAatt-sa~~te-at-~etAts 
ef-eAtFy-te-tAe-e~stF~e~t~eR-syste~-Fe~FeseAtat~ve-ef 
eaeA--se~Fee--~Atess--tAe-se~Fees-aFe-ee~e~Aee-eefeFe 
etstF~B~t~eR;-tAeR-tAe-syste~-~~st-sa~~te-at-aR-eRtFy 
~etRt--te--tAe--e~stF~e~t~eR-syste~-e~F~Rg-~eF~ees-ef 
R9F~at-e~eFat~A§-€9RS~t~9RS~--~Ae-~~R~~~~--A~~BeF--9f 
sa~~tes---ts--eRe--sa~~te--~eF--eRtFy--~e~At--te--tAe 
e~stF~B~tteR-syste~~ 

~2}--S~Ffaee---wateF---syste~s~----Syste~s---sAatt--sa~~te 
~~aFteFty-feF-eRe-yeaF-at--~etRts--ef--eAtFy--te--tAe 
e~stF~B~t~eR--syste~--Fe~FeSeRtattve--ef--eaeA-59~Fee 
~Rtess-tAe-se~Fees-aFe-ee~BtRee-eefeFe--e~stF~e~t~eR; 
tAeR--tAe-syste~-~~st-sa~~te-at-aR-eRtFy-~e~At-te-tAe 
e~stFtB~t~eR--syste~---e~F~A§---~eF~ees---ef---R9F~at 
e~eFat~Ag--eeRe~t~eRs~--~Ae-~tRt~~~-A~~eeF-ef-sa~~tes 
~s-eAe-yeaF-ef-~~aFteFty-sa~~tes-~eF-wateF-se~Fee~ 

~3}--Re~eat---~eRtteF~Ag~----Syste~s---sAatt---Fe~eat--tAe 
~eR~teF~Rg-feF-~RFe§~tatee--eeRta~~AaAts--eveFy--f~ve 
yeaFs-fFe~-tAe-effeettve-eates~ 

e~--MeA~teF~Ag--Fe~~~Fe~eAts~---Syste~s--sAatt-~eR~teF-feF-tAe 
fettew~R§-~RFe§~tatee-eeAta~~AaAtsf 
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Ht--SR~eFefeFFA':' 

{2}--BFeffiea~eR~eFeffie~RaAe':' 

{3}--SA~eFeS~BFeffieffie~AaAe':' 

{4}--BFeffiefeFffi':' 

{S}--~FaAs-±;2-B~eR~eFee~Ay~eAe':' 

{6}--6R~eFeeeAleAe':' 

{7}--ffi-B~eA~eFeeeAleAe':' 

{8}--e~eA~eFeffie~AaAe':' 

{9}--e~s-±;2-B~eR~eFee~Ry~eAe':' 

{±9}--e-B~eA~eFeeeAleAe':' 

{ii}--9tBF8ffi8ffie~AaAe':' 

{±2}--i;±-e~eA~eFe~Fe~eAe':' 

{±3}--le~FaeA~eFee~Ay~eAe':' 

U4t- -letl:teAe':' 

US}--~-Xy~eAe':' 

U6}--e-Xy~eAe':' 

U7}--ffi-Xy~eAe':' 

{±8}--±;i-B~eA~eFee~AaAe':' 

{±9}--±;2-B~eA~eFe~Fe~aAe':' 

{29}--±;±;2;2-le~FaeA~eFee~AaAe':' 

{2±}--E~Ay~eeAleAe':' 

{22}--±;3-B~eA~eFe~Fe~aRe':' 

{23}--S~yFeAe':' 

t24}--6A~eFeffie~AaRe':' 

t2St--BF8ffi8ffie~AaRe':' 

t26}--i;2;3-lF~€A~8F8~Fe~aRe':' 

{27}--±;±;±;2-le~FaeA~eFee~AaRe':' 
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~28~--bAtePeetAaAe~ 

~29~--l;l;2-tP~EAt9PeetAaAe~ 

~3Q~--2;2-9~EAt9P9~Pe~aAe~ 

H±~--e-bAtePetet~eAe~ 

~32~--~-bRtePetet~eAe~ 

~33~--BP9ffi9B8AleAe~ 

~34~--±;3-9~EAt9P9~Pe~eAe~ 

Sy5teffi5---ffi~5t---ffieA~teP---feP---etAyteAe---a~ePeffi~ae--aAa 
t;2-a~BP9ffi9-3-EAt9P9~Pe~aAe---9Aty---4f---tAe---ae~aptffieAt 
aetePffi~Ae5--tAey-ape-Y~tAePaBte-te-eeAtaffi~Aat~eA-By-e~tAeP 
eP-eetA-ef--tAe5e--5~85taAee5~---A--v~tAePa8te--5y5teffi--~5 
aef~Aea--a5--a-5y5teffi-WAtEA-~5-~eteAt~atty-eeAtaffi~Aatea-ey 
etAyteAe---a~ePeffi~ae---aAa----l;2-a48Peffie-3-eAtePe~Pe~aAe, 
~Aet~a~A§--5~Pfaee-wateP-5y5teffi5-wAePe-tAe5e-twe-eeffi~e~Aa5 
aPe-a~~t~ea,-ffiaA~faet~Pea,-5tePea,-a~5~e5ea-ef,-eP-5A~~~ea 
~~5tPeaffi;--aAa-feP-§Pe~Aa-wateP-5y5teffi5-~A-aPea5-wAePe-tAe 
eeffi~e~Aa5-aPe-a~~t~ea;-ffiaA~faet~Pea,-5tePea,-a~5~e5ea--ef, 
eP--5A~~~ea--~A--tAe--gPe~Aa--wateP-PeeAaPge-ea54A;-eP-fep 
§Pe~Aa-wateP-5y5teffi5-tAat-aPe-4A-~Pe*~ffi~ty-te--~AaeP§Pe~Aa 
5tePage-taAk5-tAat-eeAta4A-teaaea-§a5et4Ae~ 

MeA4teP~Ag--feP--tAe-fettew~A§-~APe§~tatea-eeAtaffi~AaAt5-~5 
Pe~~~Pea-at-tAe-a45ePet4eA-ef-tRe-ae~aPtffieAtt 

~l~--±;2;4-tPtffietRytBeAleAe~ 

~2~--±;2;4-tP~EAtePeBeAleAe~ 

~3~--±;2;3-tP~ERt9P9B8AleAe~ 

~4~--A-PPe~ytB8AleAe~ 

~5~--A-B~tytBeAleAe~ 

~6~--Na~AtAateAe~ 

{7~--He*aeAtePee~taa~eAe. 

{8~--1;3;5-tPtffietAytBeAleAe. 

{9~--~-t5e~Pe~yttet~eAe. 

{lQ~--f5e~Pe~yt8eAleAe~ 

{ll~--tePt-e~tytBeAleAe. 
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~±2~--See-e~tyteeA!eAe~ 

~±3~--~t~eFetF~e~teFe~et~aAe~ 

~±4~--B~e~teFea~n~eFe~et~aAe~ 

~i§~--BFe~ee~teFe~et~aAe~ 

fAsteaa--ef--~eFfeF~~Ag--t~e--~eA~teF~Ag--feF--~AFe§~tatea 
eeAta~~AaAts;-a-syste~--seFv~Ag--feweF--t~aA--eAe--~~ABFea 
f~fty--seFv~ee--eeAAeet~eAs--~ay--seAa--a--tetteF--te--t~e 
ae~aFt~eAt--staHAg--t~at--Hs--syste~--~s--ava~taete--feF 
sa~~t~Ag~---~~~s--tetteF-~~st-ee-seAt-te-tAe-ae~aFt~eAt-Ae 
tateF-t~aA-daA~aFy-i;-±99±~ 

a~--Re~eFt~A§~---~~e--FeS~tts-ef-att-aAatyses-~~st-ee-Fe~eFtea 
te-t~e-ae~aFt~eAt--w~t~~A--t~~Fty--aays--ef--t~e--syste~~s 
Feee~~t-ef-s~e~-Fes~tts~ 

3. Unregulated contaminants. 

a. Coverage. Community and nontransient noncommunity water 
systems shall monitor for the unregulated organic 
contaminants. 

b. Monitoring requirements. Systems shall monitor for the 
following unregulated organic contaminants as set forth 
under title 48. Code of Federal Regulations. part 141. 
section 141.48(n): 

Aldicarb 

Aldicarb sulfoxide 

Aldicarb sulfone 

Aldrin 

Butachlor 

Carbaryl 

Dicamba 

Dieldrin 

3-Hydroxycarbofuran 

Methomyl 

Metolachlor 

Metribuzin 
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Propachlor 

Chloroform 

Bromodichloromethane 

Chlorodibromomethane 

Bromoform 

m-Dichlorobenzene 

1,1,-Dichloropropene 

1,1-Dichloroethane 

1,1,2,2-Tetrachloroethane 

1,3-Dichloropropane 

Chloromethane 

Bromomethane 

1,2,3-Trichloropropane 

1,1,1,2-Tetrachloroethane 

Chloroethane 

2,2-Dichloropropane 

o-Chlorotoluene 

p-Chlorotoluene 

Dibromomethane 

Bromobenzene 

1,3-Dichloropropene 

Systems shall monitor for the following unregulated 
organic contaminants at the discretion of the department: 

1,2,4-Trimethylbenzene 

1,2,3-Trichlorobenzene 
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n-Propylbenzene 

n-Butylbenzene 

Naphthalene 

Hexachlorobutadiene 

1.3.5-Trimethylbenzene 

p-Isopropyltoluene 

Isopropyl benzene 

Tert-butylbenzene 

Sec-butyl benzene 

Fluorotrichloromethane 

Dichlorodifluoromethane 

Bromochloromethane 

Instead of performing the monitoring for the unregulated 
organic contaminants. a system serving fewer than one 
hundred fifty service connections may send a letter to the 
department stating that the system is available for 
sampling. This letter must be sent to the department by 
January 1. 1994. 

4. Monitoring waivers. With the exception of acrylamide. 
epichlorohydrin. and total trihalomethanes. the department may 
grant community and nontransient noncommunity water systems 
waivers from the monitoring requirements for the organic 
chemicals as set forth under title 40, Code of Federal 
Regulations. part 141, sections 141.24 and 141.40. The 
department may issue waivers only if the conditions set forth 
under title 40 Code of Federal Re ulations art 141 section 
142.16 e are full met. 

History: Amended effective December 1. 1982; July 1, 1988; December 1, 
1990; August 1. 1994. 
General Authority: NDCC 61-28.1-03 
Law Implemented: NDCC 61-28.1-03 

33-17-91-13. Reporting and public notification. 

1. Reporting requirements. Except where a shorter reporting 
period is specified. the system shall report to the department 
the result of any test. measurement. or analysis required 
within the first ten days following the month in which the 
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results are received or the first ten days following the end 
of the required monitoring period as stipulated by the 
department, whichever of these is shorter. 

The system shall notify the department within forty-eight 
hours of the failure to comply with any primary drinking water 
regulations including failure to comply with monitoring 
requirements, except that failure to comply with the maximum 
contaminant levels for total coliform bacteria must be 
reported to the department no later than the end of the next 
business day after the system learns of the violation. 

Systems that utilize surface water sources or ground water 
sources deemed by the department to be under the direct 
influence of surface water shall comply with the applicable 
reporting requirements set forth under title 40, Code of 
Federal Regulations, part 141, subpart H, section 141.75. 
Community and nontransient noncommunity water systems shall 
comply with the applicable reporting requirements for lead and 
copper set forth under title 40, Code of Federal Regulations, 
part 141, subpart I, section 141.90. 

The system is not required to report analytical results to the 
department in cases where the department performed the 
analysis. 

The system shall, within ten days of completion of each public 
notification required, submit to the department a 
representative copy of each type of notice distributed, 
published, posted, or made available to the persons served by 
the system or to the media. 

The system shall submit to the department, within the time 
stated in the request, copies of any records required to be 
maintained by the department or copies of any documents then 
in existence which the department is entitled to inspect under 
the provisions of state law. 

2. Public notification. 

a. Maximum contaminant level, treatment technique, and 
variance and exemption schedule violations. A public 
water system which fails to comply with an applicable 
maximum contaminant level or an established treatment 
technique or which fails to comply with the requirements 
of any schedule prescribed pursuant to a variance or 
exemption shall notify persons served by the system as 
follows: 

(1) By publication in a daily newspaper of general 
circulation in the area served by the system as soon 
as possible, but in no case later than fourteen days 
after notification of the violation or failure. If 
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the area served by the system is not served by a 
daily newspaper of general circulation, notice must 
instead be given by publication in a weekly newspaper 
of general circulation serving the area; 

(2) By mail delivery, or by hand delivery, not later than 
forty-five days after the violation or failure. The 
department may waive mail or hand delivery if it 
determines that the system has corrected the 
violation or failure within the forty-five-day 
period; and 

(3) A copy of the notice must be furnished to the radio 
and television stations serving the area served by 
the system as soon as possible, but in no case later 
than seventy-two hours after receiving notification 
of the violation or failure, for the following 
violations or failures that may pose an acute risk to 
human health: exceedance of the maximum contaminant 
level for nitrate or nitrite; exceedance of the 
maximum contaminant level for coliform bacteria when 
fecal coliform bacteria or E. coli are present in the 
water distribution system; occurrence of a waterborne 
disease outbreak in a system which utilizes surface 
water sources or ground water sources deemed by the 
department to be under the direct influence of 
surface water that does not provide filtration 
treatment. 

A public water system must give notice at least once 
every three months by mail delivery or by hand 
delivery for as long as the violation or failure 
exists. 

A community water system in an area that is not 
served by a daily or weekly newspaper of general 
circulation or a noncommunity water system must give 
notice within fourteen days after notification of the 
violation or failure by hand delivery or by 
continuous posting in conspicuous places within the 
area served by the system. Posting must continue for 
as long as the violation or failure exists. 

b. Other violations, variances, and exemptions. A public 
water system which fails to perform required monitoring, 
fails to complete required sanitary surveys, fails to 
comply with an established testing procedure, is granted a 
variance, or is granted an exemption shall notify persons 
served by the system as follows: 

(1) By publication in a daily newspaper of general 
circulation in the area served by the system within 
three months after notification of the violation or 
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grant. 
served 
notice 
weekly 
area. 

If the area served by the system is not 
by a daily newspaper of general circulation, 

shall instead be given by publication in a 
newspaper of general circulation serving the 

(2) A public water system must give notice at least once 
every three months by mail delivery or by hand 
delivery for as long as the violation exists or the 
variance or exemption is in existence. 

(3) A community water system in an area that is not 
served by a daily or weekly newspaper of general 
circulation or a noncommunity water system must give 
notice within three months after notification of the 
violation or grant by hand delivery or by continuous 
posting in conspicuous places within the area served 
by the system. Posting must continue for as long as 
the violation exists or the variance or exemption 
remains in effect. 

c. Notice to new billing units. A community water system 
must give a copy of the most recent public notice for any 
outstanding violation of any maximum contaminant level, or 
any treatment technique requirement, or any variance or 
exemption schedule to all new billing units or new hookups 
prior to or at the time service begins. 

d. General notice content. Each notice must provide a clear 
and readily understandable explanation of the violation, 
any potential adverse health effects, the population at 
risk, the steps that the public water system is taking to 
correct such violation, the necessity for seeking 
alternative water supplies, if any, and any preventive 
measures the consumer should take until the violation is 
corrected. Each notice must be conspicuous and may not 
contain unduly technical language, unduly small print, or 
similar problems that frustrate the purpose of the notice. 
Each notice must include the telephone number of a 
designee of the public water system as a source of 
additional information concerning the notice. Notices 
shall be multilinqual where appropriate. 

e. Mandatory health effects language. When providing the 
information on potential adverse health effects required 
in notices of violations of maximum contaminant levels or 
treatment technique requirements, or notices of the 
granting or the continued existence of variances or 
exemptions, or notices of failure to comply with a 
variance or exemption schedule, public water systems shall 
include specific language, available from the department, 
for the following contaminants as set forth under 
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title 40, Code of Federal Regulations, part 141, 
section 32, paragraph e, and part 143, section 143.5: 

il}--tF~eR~eFeetRy~eRe~ 

i2t--6aF8eR-tetFaeR~eF~ae~ 

i3t--l;2-9~eR~eFeetRaRe~ 

i4t--V~Ry~-eR~eF~ae~ 

i6}--BeRleRe~ 

t6}--l;l-9~eR~eFeetRy~eRe~ 

t7}--~aFa-9~eR~eFe8eRleRe~ 

t8t--l;l;l-tF~eR~eFeetRaRe~ 

t9 t-- FhteF~ae~ 
tl9}--teta~-ee~~feFffi-8aeteF~a~ 

illt--Feea~-ee~~feFffi-eaeteF~a-eF-E~ee~~~ 

tl2t--M~eFe8~e~eg~ea~~ 

U3t--l:.eaa~ 

H4t--6e~~eF~ 

{1) Antimony. 

{2) Asbestos. 

(3) Barium. 

(4) Beryllium. 

(5) Cadium. 

(6) Chromium. 

(7) COQQer. 

(8) Cyanide. 

(9) Fluoride. 

ne) Lead. 

(11) Mercury. 
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(12) Nickel. 

(13) Nitrate. 

(14) Nitrite. 

(15) Selenium. 

(16) Thalli urn. 

(17) Fecal coliform bacteria or E. coli. 

(18) Microbiological. 

(19) Total coliform bacteria. 

(20) Acrxlamide. 

(21) . Alachlor. 

(22) Aldicarb. 

(23) Aldicarb sulfone. 

(24) Aldicarb sulfoxide. 

(25) Atrazine. 

(26) Benzene. 

(27) Benzo(a)Q~rene. 

(28) Carbofuran. 

(29) Carbon tetrachloride. 

(30) Chlordane. 

(31) DalaQon. 

(32) DibromochloroQrOQane (DBCP). 

(33) ortho-Dichlorobenzene. 

(34) Qara-Dichlorobenzene. 

(35) 122-Dichloroethane. 

(36) 121-Dichloroethxlene. 

(37) cis-1 22-Dichloroethylene. 

(38) trans-1 22-Dichloroethxlene. 
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(39) Dichloromethane. 

(40) 1,2-Dichloropropane. 

(41) 2,4-D. 

( 42) Di (2-ethyl hexyl) adi pate. 

(43) Di (2-ethylhexyl) phthalate. 

(44) Dinoseb. 

(45) Diguat. 

(46) Endothall. 

( 47) Endri n. 

(48) Epichlorohydrin. 

(49) Ethylbenzene. 

(50) Ethylene dibromide (EDB). 

(51) Glyphosate. 

(52) Heptachlor. 

(53) Heptachlor epoxide. 

(54) Hexachlorobenzene. 

(55) Hexachlorocyclopentadiene. 

(56) Lindane. 

(57) Methoxychlor. 

(58) Monochlorobenzene. 

(59) Oxamyl (Vydate). 

(60) Pentachlorophenol. 

(61) Picloram. 

(62) Polychlorinated biphenyls (PCBs). 

(63) Simazine. 

(64) Styrene. 

(65) 1,2,4-Trichlorobenzene. 
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(66) 2,3,7,8-TCDD (Dioxin). 

(67) Tetrachloroethylene. 

(68) 1,1,1-Trichloroethane. 

(69) 1 2 1 2 2-T~ichloroethane. 

(70) Trichloroethylene. 

(71) Toluene. 

(72) Toxaphene. 

(73) 224,5-TP Silvex. 

(74) Vin~l chloride. 

(75) X~lenes. 

History: Amended effective December 1, 1982; July 1, 1988; December 1, 
1990; August 1, 1991; February 1, 1993; August 12 1994. 
General Authority: NDCC 61-28.1-03 
Law Implemented: NDCC 61-28.1-03, 61-28.1-05 

33-17-91-19. Protection of public water systems. 

1. Cross-connection control. 

a. Cross connections are prohibited except when and where, as 
approved by the authority having jurisdiction, suitable 
protective devices are installed, tested, and maintained 
to ensure proper operation on a continuing basis. 

b. A system shall be designed, installed, and maintained in 
such a manner as to prevent nonpotable liquids, solids, or 
gases from being introduced into the water through cross 
connections or any other piping connections to the system. 

2. Interconnections. 

a. Interconnection between two or more systems shall be 
permitted only with the written approval of the 
department. 

b. Interconnection between a nonpublic and public water 
system shall not be permitted unless specifically approved 
in writing by the department. 

3. Return of used water prohibited. Water used for cooling, 
heating, or other purposes shall not be returned to the 
system. Such water may be discharged into an approved 

160 



drainage system through an airgap or may be used for 
nonpotable purposes. 

4. fAtPea~etteA--ef-e~effitea+s-aAa-et~eP-s~astaAees~--Ne-e~effitea+s 
eP--et~eP--s~astaAees--t~at---ee~+a---~Pea~ee---ett~eP---teMtE 
eeAattteAs;-taste;-eaeP;-eP-atsee+ePatteA-tA-a-systeffi-s~a++-ae 
tAtPea~eea-tAte-eP-~sea-tA-s~e~-systeffis~ Products in contact 
with water. All products that may come into contact with 
water intended for use in a public water system must meet 
American national standards institute/national sanitation 
foundation international standards 68-1988 and 61-1991. 
Suppliers of water for public water systems may not willfully 
introduce or permit the introduction of a product into the 
public water system which has not first been determined to 
meet these standards. At the discretion of the department, 
suppliers of water for public water systems shall compile and 
maintain on file for inspection by the department a list of 
all products used by the system. Prior to using a product not 
on the list, suppliers of water for public water systems shall 
either determine that the product meets these standards or 
notify the department of the type, name, and manufacturer of 
the product. A product will be considered as meeting these 
standards if so certified by an organization accredited by the 
American national standards institute to test and certify such 
products. 

5. PatAttAg--ef--wateP--taAks~--f~e-tAtePteP-s~pfaee-ef-a-~etaa+e 
wateP-taAk;-~t~tA§;-eP-e~~t~ffieAt-s~a++-ae-ttAea;--~atAtea;--eP 
Pe~atPea--wtt~--eAty--a~~Pevea-ffiatePta+s-w~te~-wttt-Aet-affeet 
ett~eP-t~e-taste;-eaeP;-ee+eP;--eP--~etaatttty--ef--t~e--wateP 
s~~~+y--w~eA--t~e--taAk;--~t~tA§;-eP-e~~t~ffieAt-ts-~+aeea-tA-eP 
Pet~PAea-te-sePvtee~ · 

6~ Used materials. Containers, piping, or materials which have 
been used for any purpose other than conveying potable water 
shall not be used. 

History: Effective December 1, 1982; amended effective July 1, 1988i 
August 1, 1994. 
General Authority: NDCC 61-28.1-83 
Law Implemented: NDCC 61-28.1-83 
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CHAPTER 33-36-91 

33-36-91-92. Emergency medical services training programs. The 
department shall establish training, testing, and certification 
requirements for the following emergency medical services programs: 

1. Primary certification programs: 

a. First responder; 

b. Emergency care technician; 

c. Emergency medical technician-basic; 

d. Emergency medical technician-intermediate; aAa 

e. Emergency medical technician-paramedic~; and 

f. Advanced first aid ambulance attendant. 

2. Certification scope enhancement programs: 

a. Emergency medical services instructor; 

b. Automatic defibrillation; 

c. Manual defibrillation; 

d. Intravenous maintenance; 

e. Flight medical crew; 

f. Automobile extrication; 

g. Automobile extrication instructor; 

h. First responder-refresher; 

i. Emergency medical technician-basic refresher; 

j. Emergency medical technician-intermediate refresher; aAa 

k. Emergency medical technician-paramedic refresher~; and 

1. Epinephrine administration~; and 
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m. Dextrose administration. 

History: Effective April 1, 1992; amended effective October 1, 1992i 
August 1, 1994. 
General Authority: NDCC 23-27-04.3 
Law Implemented: NDCC 23-27-04.3 

33-36-81-83. Training, testing, and certification standards for 
primary certification programs. The department shall authorize the 
conduct of courses, the testing of students, and the certification of 
personnel when application has been made on forms provided and in the 
manner specified by the department contingent on the following 
requirements: 

1. First responder: 

a. Curriculum. The course curriculum must be that issued by 
the United States department of transportation, national 
highway traffic safety administration entitled 11 Emergency 
Medical Services: First Responder Training Course ... 

b. Textbooks. The department shall publish a list of 
approved textbooks. 

c. Course coordinator. The course coordinator must be 
certified by the department as an emergency medical 
services instructor and must be currently certified as a 
first responder or its equivalent. 

d. Testing. The student must correctly answer at least 
seventy percent of the questions on a written examination 
provided by the department and pass all stations of a 
practical examination conducted by the course coordinator. 
The practical examination must consist of no less than one 
medical, one cardiopulmonary resuscitation, and one trauma 
station. 

e. Initial certification. The department shall issue initial 
certification to persons who have completed an authorized 
course and passed the testing process. Persons passing 
the testing process between January first and June 
thirtieth must be certified until December thirty-first of 
the following year. Persons passing the testing process 
between July first and December thirty-first must be 
certified until December thirty-first of the second year. 

f. Recertification. The department shall recertify for a 
two-year period expiring on December thirty-first those 
persons who have met one of the following requirements: 

(1) Completion of a sixteen hour North Dakota first 
responder refresher course. 
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(2) Completion of a twenty-four hour emergency medical 
technician-basic refresher course. 

(3) Audit lessons two, three, four, five, seven, ten, 
fourteen, and twenty-one of an emergency medical 
technician-basic course consisting of twenty-five 
hours. 

2. Emergency care technician and emergency medical 
technician-basic: 

a. Curriculum. The course curriculum must be that issued by 
the United States department of transportation, national 
highway traffic safety administration entitled 11 Emergency 
Medical Technician-Ambulance National Standard 
Curriculum 11

, in the edition specified by the department. 

b. Textbooks. The department shall publish a list of 
approved textbooks. 

c. Course coordinator. The course coordinator must be 
certified by the department as an emergency medical 
services instructor and must be currently certified as an 
emergency care technician or its equivalent. 

d. Testing. Students must pass the national registry's 
written examination and a practical examination provided 
by the department which meets the national registry's 
standards in order to be eligible for certification. The 
content of the practical examination must be determined by 
the department, and the department shall establish 
policies regarding retesting of failed written ·and 
practical examinations consistent with those established 
by the national registry. 

e. Emergency care technician initial certification. The 
department shall issue initial certification as an 
emergency care technician to persons under the age of 
eighteen who have completed an authorized course and 
passed the testing process or those who have requested 
reciprocity from another state with equivalent training. 
Persons passing the testing process between January first 
and June thirtieth must be certified until December 
thirty-first of the following year. Persons passing the 
testing process between July first and December 
thirty-first must be certified until December thirty-first 
of the second year. 

f. Emergency medical technician-basic initial certification. 
A person eighteen years of age or older who has completed 
an authorized course and passed the testing process shall 
obtain certification from the national registry. 
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g. Recertification of emergency care technicians. The 
department shall recertify for a two-year period expiring 
on December thirty-first those persons who have met all of 
the following requirements: 

(1) Completion of a twenty-four hour emergency medical 
technician-basic refresher course which includes the 
American heart association's cardiopulmonary 
resuscitation course c refresher or its equivalent, 
answering correctly at least seventy percent of the 
questions on a written examination provided by the 
department and passing a local practical examination 
meeting the department's requirements. 

(2) Completion of forty-eight hours of continuing 
education as approved by the department or the 
national registry. 

h. Recertification of emergency medical technicians-basic. 
Emergency medical technician-basics must be recertified by 
the national registry recertification policies. 

3. Emergency medical technician-intermediate: 

a. Student prerequisite certification. Students must be 
certified as an emergency care technician or its 
equivalent prior to testing. 

b. Curriculum. The course curriculum must be that issued by 
the United States department of transportation, national 
highway traffic safety administration entitled 11 Emergency 
Medical Technician-Intermediate National Standard 
Curriculum 11

, in the edition specified by the department. 

c. Textbooks. The department shall publish a list of 
approved textbooks. 

d. Course coordinator. The course coordinator must be 
certified by the department as an emergency medical 
services instructor and must be currently certified as an 
emergency medical technician-intermediate or its 
equivalent. 

e. Testing. Students must pass the written and practical 
examinations as provided by the national registry and 
administered by the department in order to be eligible for 
certification. 

f. Emergency medical technician-intermediate initial 
certification. A person eighteen years of age or older 
who has completed an authorized course and passed the 
testing process shall obtain certification from the 
national registry. 
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g. Recertification of emergency 
technician-intermediate. Emergency 
technician-intermediate must be recertified 
national registry recertification policies. 

medical 
medical 
by the 

4. Emergency medical technician-paramedic: 

a. Student prerequisite certification. Students must be 
certified as an emergency care technician or its 
equivalent prior to testing. 

b. Curriculum. The course curriculum must be that issued by 
the United States department of transportation, national 
highway traffic safety administration entitled 11 Emergency 
Medical Technician-Paramedic National Standard 
Curriculum 11

, in the edition specified by the department. 

c. Textbooks. The department shall publish a list of 
approved textbooks. 

d. Course coordinator. The course coordinator must be 
certified by the department as an emergency medical 
services instructor and must be currently certified as an 
emergency medical technician-paramedic or its equivalent. 

e. Field internship. Courses must be required to provide a 
minimum of three hundred hours of field internship 
experience with a licensed advanced life support ambulance 
service. 

f. Testing. A student must pass the written and practical 
examinations as provided by the national registry and 
administered by the department in order to be eligible for 
certification. 

g. Emergency medical 
certification. A person 
who has completed an 
testing process shall 
national registry. 

technician-paramedic 
eighteen years of age 
authorized course and 
obtain certification 

initial 
or older 

passed the 
from the 

h. Recertification of emergency medical technician-paramedic. 
An emergency medical technician-paramedic must be 
recertified by the national registry recertification 
policies. 

5. a. Advanced first aid ambulance attendant initial 
certification. The department shall issue initial 
certification to persons currently certified in American 
national red cross advanced first aid and who demonstrate 
a minimum of two years experience with a North Dakota 
licensed ambulance service as evidenced by North Dakota 
ambulance service license application personnel rosters. 
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b. Recertification of advanced first aid ambulance 
attendants. The department shall recertify for a 
three-year period, expiring on March thirty-first, those 
persons who have completed a twenty-four hour emergency 
medical technician-basic refresher course, which includes 
the American heart association•s cardiopulmonary 
resuscitation course c refresher or its equivalent, 
answering correctly at least seventy percent of the 
questions on a written examination provided by the 
department and passing a local practical examination 
meeting the department•s requirements. 

History: Effective April 1, 1992; amended effective August 1, 1994. 
General Authority: NDCC 23-27-04.3 
Law Implemented: NDCC 23-27-04.3 

33-36-91-94. Training, testing, and certification standards for 
certification scope enhancement programs. The department shall 
authorize the conduct of courses, the testing of students, and the 
certification of personnel when application has been made on forms 
provided and in the manner specified by the department contingent on the 
following requirements: 

1. Automatic defibrillation: 

a. Student prerequisite certification. Students must be 
certified as a first responder or its equivalent, with 
oxygen and suction training. 

b. Curriculum. The course curriculum must be that issued by 
the department entitled 11 Automatic ·Defibrillator: 
Coordinator Handbook ... 

c. Textbooks. The textbook must be chapter twenty from the 
advanced cardiac life support textbook published by the 
American heart association. 

d. Course instructor. The course instructor must be a 
physician, registered nurse, or paramedic and must be 
currently certified by the American heart association in 
advanced cardiac life support. 

e. Testing. The student must correctly answer at least 
seventy percent of the questions on a written examination 
provided by the department and pass all portions of a 
practical examination conducted by the department. The 
practical examination must consist of the automatic 
defibrillation of a simulated cardiac arrest patient. 

f. Initial certification. The department shall issue initial 
certification to persons who have completed an authorized 
course and passed the testing process. The certification 
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must expire one year from the date the practical and 
written tests were passed. 

g. Recertification. The department shall recertify for a 
one-year period those persons who have met all of the 
following requirements: 

(1) Quarterly review of the automatic defibrillation 
process conducted by a person trained at least to the 
emergency care technician level and certified in 
automatic defibrillation. 

(2) Demonstration of skill competence to the squad•s 
medical director five to seven months after becoming 
certified. 

(3) Successful completion of the department•s written and 
practical examinations. 

2. Manual defibrillation: 

a. Student prerequisite certification. A student must be 
certified as an emergency care technician or its 
equivalent. 

b. Curriculum. The course curriculum must be that issued by 
the department entitled 11 Manual Defibrillator/Monitor 
Curriculum ... 

c. Course instructor. The course instructor must be a 
physician, registered nurse, or paramedic and must be 
currently certified by the American heart association in 
advanced cardiac life support. 

d. Testing. The student must correctly answer at least 
seventy percent of the questions on a written examination 
provided by the department and pass all portions of a 
practical examination conducted by the department. The 
practical examination must consist of the manual 
defibrillation of a simulated cardiac arrest patient and 
correctly identify eleven out of thirteen static cardiac 
strips. 

e. Initial certification. The department shall issue initial 
certification to persons who have completed an authorized 
course and passed the testing process. The certification 
must expire one year from the date the practical and 
written tests were passed. 

f. Recertification. The department shall recertify for a 
one-year period those persons who have met all of the 
following requirements: 
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3. 

4. 

(1) Quarterly review of the manual defibrillation process 
conducted by a person trained at least to the 
emergency care technician level and certified in 
manual defibrillation. 

(2) Demonstration of skill competence to the squad•s 
medical director five to seven months after becoming 
certified. 

(3) Successful completion of the department•s written and 
practical examinations. 

Intravenous therapy maintenance: 

a. Student prerequisite certification. A student must be 
certified as an emergency care technician or its 
equivalent. 

b. Curriculum. The course curriculum must be that issued by 
the department entitled 11 EMT/ECT IV Maintenance Module 11

• 

c. Course instructor. 
emergency medical 
equivalent. 

The course instructor must be an 
technician-intermediate or its 

d. Testing. The student must correctly answer at least 
seventy percent of the questions on a written examination 
provided by the department and pass all portions of a 
practical examination provided by the department. The 
practical examination must consist of performing 
intravenous maintenance skills on a manikin. 

e. Initial certification. The department shall issue initial 
certification to persons who have completed an authorized 
course and passed the testing process. Persons passing 
the testing process between January first and June 
thirtieth must be certified until December thirty-first of 
that year. Persons passing the testing process between 
July first and December thirty-first must be certified 
until December thirty-first of the following year. 

f. Recertification. The department shall recertify for a 
one-year period those persons who have completed the 
department•s one hour refresher course, written 
examination, and practical examination. 

Flight medical crew: 

a. Student prerequisite certification. An individual must be 
enrolled as an emergency medical technician-paramedic 
student or certified as an emergency medical 
technician-paramedic or its equivalent. 
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b. Curriculum. The course curriculum must be that issued by 
the United States department of transportation, national 
highway traffic safety administration entitled "Air 
Medical Crew National Standard Curriculum", in the edition 
specified by the department. 

c. Course instructor. The department shall provide the 
course instructor. 

d. Initial certification. The department shall issue initial 
certification to persons who have completed an authorized 
course. A person who has completed an authorized course 
between January first and June thirtieth must be certified 
until December thirty-first of the following year. 
Persons passing the testing process between July first and 
December thirty-first must be certified until December 
thirty-first of the second year. 

e. Recertification. The department shall recertify for a 
two-year period those persons who have completed the 
department's four hour refresher course or complete eight 
hours of air medical related ed~cation. 

5. Automobile extrication: 

a. Curriculum. The course curriculum must be that issued by 
transportation rescue consultants, inc. entitled "The 
Carbusters: Principles, Techniques and Handtools". 

b. Course instructor. The course instructor must be 
certified by the department as an automobile extrication 
instructor. 

c. Testing. The student must correctly answer at least 
seventy percent of the questions on a written examination 
provided by the department. 

d. Initial certification. The department shall issue initial 
certification to persons who have completed an authorized 
course and passed the testing process. Persons passing 
the testing process between January first and June 
thirtieth must be certified until December thirty-first of 
the following year. Persons passing the testing process 
between July first and December thirty-first must be 
certified until December thirty-first of the second year. 

e. Recertification. The department shall recertify for a 
two-year period those persons who complete the 
department's six hour refresher course or audit eight 
hours of an initial course and pass the department's 
written examination. 

6. Automobile extrication instructor: 
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a. Curriculum. The course curriculum must be that issued by 
transportation rescue consultants, inc. entitled "The 
Carbusters: Principles, Techniques and Handtools". 

b. Course instructor. The department shall provide the 
course instructor. 

c. Testing. The student must correctly answer at least 
seventy percent of the questions on a written examination 
provided by the department. 

d. Initial certification. The department shall issue initial 
certification to persons who have completed an authorized 
course and passed the testing process. Persons passing 
the testing process between January first and June 
thirtieth must be certified until December thirty-first of 
the following year. Persons passing the testing process 
between July first and December thirty-first must be 
certified until December thirty-first of the second year. 

e. Recertification. The department shall recertify for a 
two-year period those persons who have satisfactorily 
conducted an automobile extrication course or have audited 
eight hours of an automobile extrication instructor 
course. 

7. Emergency medical services instructor: 

a. Student prerequisite. An individual must be at least 
eighteen years of age in order to be certified. 

b. Curriculum. The course curriculum must consist of 
thirty-two hours of training based on the curriculum 
issued by the United States department of transportation, 
national highway traffic safety administration entitled 
"Emergency Medical Services Instructor Training Program, A 
National Standard Curriculum", in the edition specified by 
the department. The department shall determine which 
training topics must be extracted from the curriculum to 
comprise the thirty-two hours of training. 

c. Course instructor. The course instructor must be provided 
by the department. 

d. Initial certification. The curriculum must be divided 
into two 16-hour blocks of instruction and the department 
shall issue initial certification to persons for each 
sixteen-hour block. Persons completing the first block of 
instruction between January first and June thirtieth must 
be certified until December thirty-first of that year. 
Persons completing the first block of instruction between 
July first and December thirty-first must be certified 
until December thirty-first of the following year. 
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Persons completing the second block of instruction must be 
certified for an additional year beyond the expiration 
date of the first block. The department may determine 
equivalencies for either block of instruction. 

e. Recertification. The department shall recertify for a 
two-year period those persons who have completed the 
department•s eight hour refresher course or have audited 
eight hours of an initial emergency medical services 
instructor course. 

8. First responder refresher: 

a. Curriculum. The course curriculum must be that issued by 
the United States department of transportation, national 
highway traffic safety administration entitled "First 
Responder Refresher Training Program National Standard 
Curriculum", in the edition specified by the department. 

b. Textbooks. The department shall publish a list of 
approved textbooks. 

c. Course coordinator. The course coordinator must be 
certified by the department as an emergency medical 
services instructor and must be currently certified as a 
first responder or its equivalent. 

d. Testing. The student must correctly answer at least 
seventy percent of the questions on a written examination 
provided by the course coordinator and pass all stations 
of a practical examination conducted by the course 
coordinator. The practical examination must consist of no 
less than one medical, one cardiopulmonary resuscitation, 
and one trauma station. · 

9. Emergency medical technician-basic refresher: 

a. Curriculum. The course curriculum must be that issued by 
the United States department of transportation, national 
highway traffic safety administration entitled "EMT 
Ambulance Refresher Training Program National Standard 
Curriculum"; in the edition specified by the department. 

b. Textbooks. The department shall publish a list of 
approved textbooks. 

c. Course coordinator. The course coordinator must be 
certified by the department as an emergency medical 
services instructor and must be currently certified as an 
emergency care technician or its equivalent. 

d. Testing. The student must correctly answer at least 
seventy percent of the questions on a written examination 
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provided by the department and pass all stations of a 
practical examination conducted by the course coordinator. 

10. Emergency medical technician-intermediate refresher: 

a. Curriculum. The course coordinator shall select topics 
consisting of twelve hours of training from the curriculum 
issued by the United States department of transportation, 
national highway traffic safety administration entitled 
11 Emergency Medical Technician-Intermediate National 
Standard Curriculum .. , in the edition specified by the 
department. 

b. Textbooks. The department shall publish a list of 
approved textbooks. 

c. Course coordinator. The course coordinator must be 
certified by the department as an emergency medical 
services instructor and must be currently certified as an 
emergency medical technician-intermediate or its 
equi va 1 ent. 

11. Emergency medical technician-paramedic refresher: 

a. Curriculum. The course curriculum must be that issued by 
the United States department of transportation, national 
highway traffic safety administration entitled 11 EMT 
Paramedic Refresher Training Program National Standard 
Curriculum .. , in the edition specified by the department. 

b. Textbooks. The department shall publish a list of 
approved textbooks. 

c. Course coordinator. The course coordinator must be 
certified by the department as an emergency medical 
services instructor and must be currently certified as an 
emergency medical technician-paramedic or its equivalent. 

12. Epinephrine administration: 

a. Student prerequisite certification. A student must be 
certified as an emergency care technician or its 
equivalent. 

b. Curriculum. The course curriculum must be that issued by 
the department entitled 11 EMT/ECT Epinephrine 
Administration Module 11

• 

c. Course instructor. The course instructor must be a 
physician, registered nurse, or paramedic. 

d. Testing. The student must correctly answer at least 
seventy percent of the questions on a written examination 
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provided by the department and pass all portions of a 
practical examination provided by the department. The 
practical examination must consist of performing 
subcutaneous injection of epinephrine with the use of a 
preloaded, self-injecting device such as the epipen 
trainer. 

e. Initial certification. The department shall issue initial 
certification to persons who have completed an authorized 
course and passed the testing process. Persons passing 
the testing process between January first and June 
thirtieth must be certified until December thirty-first of 
that year. Persons passing the testing process between 
July first and December thirty-first must be certified 
until December thirty-first of the following year. 

f. Recertification. The department shall recertify for a 
one-year period those persons who have completed the 
department•s one hour refresher course, written 
examination, and practical examination. 

13. Dextrose administration: 

a. Student prerequisite certification. A student must be 
certified as an emergency medical technician-intermediate 
or its equivalent. 

b. Curriculum. The course curriculum must be that issued by 
the department entitled 11 EMT-I -- 5(:)% Dextrose 
Administration Module ... 

c. Course instructor. The course instructor must be a 
physician, registered nurse, or paramedic. 

d. Testing. The student must correctly answer at least 
seventy percent of the questions on a written examination 
provided by the department and pass all portions of a 
practical examination provided by the department. The 
practical examination must consist of administration of 
the drug by aseptic injection into intravenous 
administration tubing. 

e. I.nitial certification. The department shall issue initial 
certification to persons who have completed an authorized 
course and passed the testing process. Persons passing 
the testing process between January first and June 
thirtieth must be certified until December thirty-first of 
that year. Persons passing the testing process between 
July first and December thirty-first must be certified 
until December thirty-first of the following year. 

f. Recertification. The department shall recertify for a 
one-year period those persons who have completed the 

174 



department•s one hour refresher course. written 
examination. and practical examination. 

History: Effective April 1, 1992; amended effective October 1, 1992i 
August 1, 1994. 
General Authority: NDCC 23-27-04.3 
Law Implemented: NDCC 23-27-04.3 
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OCTOBER 1994 

CHAPTER 33-29-91.1 

33-29-91.1-93. Definitions. The terms used throughout this title 
have the same meaning as in North Dakota Century Code chapter 23-29, 
except: 

1. 11 Agricultural waste 11 means solid waste derived from the 
production and processing of crops and livestock such as 
manure, spoiled grain, grain screenings, undigested rumen 
material, livestock carcasses, fertilizer, and fertilizer 
containers, but does not include pesticide waste or pesticide 
containers. 

2. 11 Airport 11 means public-use airport open to the public without 
prior permission and without restrictions within the physical 
capacities of available facilities. 

3. 11 Aquifer 11 means a geological formation, group of formations, 
or portion of formation capable of yielding significant 
quantities of ground water to wells or springs. 

4. 11 Closed unit 11 means a landfill or surface impoundment or a 
portion thereof that has received solid waste for which 
closure is complete. 

5. 11 Closure 11 means the taking of those actions to close and 
reclaim a solid waste management unit or facility. Closure 
actions may include, but are not limited to, sloping filled 
areas to provide adequate drainage, applying final cover, 
providing erosion control measures, grading and seeding, 
installing monitoring devices, constructing surface water 
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control structures, installing gas control systems, and 
measures necessary to secure the site. 

6. 11 Comnercial waste 11 means solid waste generated by stores, 
offices, restaurants, warehouses, and other nonmanufacturing 
activities exclusive of household waste, industrial waste, and 
special waste. 

7. 11 Compliance boundary 11 means the vertical planar surface that 
extends downward into the uppermost aquifer and that 
circumscribes the waste management units at which ~Re-gFe~Ra 
wa~eF--~Fe~ee~teR water quality standards or maximum 
concentration limits apply. lRe-eeffi~ttaRee-~e~RaaFy-ffiay-~e 
et~ReF-~Re-faettt~y-~e~RaaFy-eF-aR-at~eFRa~tve-~e~RaaFy-wt~RtR 
~Re-faeHHy-: 

8. 11 Composting 11 means the controlled biological decomposition of 
organic solid waste under aerobic conditions. 

9. 11 Detachable container.. means a reusable container for the 
collection, storage, or transportation of solid waste that is 
mechanically loaded or handled (for example, 11 dumpsters 11 and 
11 rolloffs 11

). 

10. 11 Drop box facility 11 means a facility used for the placement of 
a detachable container including the area adjacent for 
necessary entrance and exit roads, unloading, and turn-around 
areas. Drop box facilities normally serve the general public 
with loose loads and receive solid waste from off-site. 

11. 11 Energy conversion facil ity 11 has the same meaning as in North 
Dakota Century Code subsection 5 of section 49-22-03, except 
that refining of liquid hydrocarbon products is excluded. 

12. 11 Existing unit 11 means a landfill or surface impoundment or a 
portion thereof that is receiving or has received solid waste 
for which closure has not been completed. 

13. 11 Facility 11 means all contiguous land and structures, other 
appurtenances, and improvements on land which include one or 
more solid waste management units, such as a transfer station, 
solid waste storage building, a solid waste processing system, 
a resource recovery system, an incinerator, a surface 
impoundment, a surface waste pile, a land treatment area, or a 
landfill. A facility may or may not be used solely for solid 
waste management. 

14. 11 Final cavern means any combination of compacted or 
uncompacted earthen material, synthetic material, and suitable 
plant growth material which, after closure, will be 
permanently exposed to the weather and which is spread on the 
top and side slopes of a landfill or facility. 
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15. 11 Floodplain 11 means the lowland and relatively flat areas 
adjoining inland and coastal waters that are inundated by a 
one hundred-year flood. 

16. 11 Free liquid .. means the liquid which separates from the solid 
portion of a solid waste under ambient pressure and normal, 
above freezing temperature. The environmental protection 
agency paint filter liquids test method or visual evidence 
must be used to determine if a waste contains free liquid. 

±6':' 17. 11 Garbage 11 means putrescible solid waste such as animal and 
vegetable waste resulting from the handling, preparation, 
cooking, and consumption of food, including wastes from 
markets, storage facilities, and processing plants. 

i'h 18. 11 Gas condensate .. means the 1 i quid generated as a result of gas 
recovery processes at a landfill disposal unit. 

19. 11 Ground water 11 means water below the land surface in a 
geologic unit in which soil pores are filled with water and 
the pressure of that water is equal to or greater than 
atmospheric pressure. 

±8':' 20. 11 Hazardous waste.. has the meaning given by North Dakota 
Century Code section 23-20.3-02 and further defined in chapter 
33-24-02. 

±9':' 21. 11 Household waste 11 means solid waste, such as trash and 
garbage, normally derived from households, single and multiple 
residences, hotels and motels, bunkhouses, ranger stations, 
crew quarters, campgrounds, picnic grounds, and day use 
recreation areas. 

29':' 22. 11 Incinerator 11 has the meaning given by section 33-15-01-04. 

2h 23. 11 Industrial waste 11 has the same meaning as in North Dakota 
Century Code section 23-29-03. Such waste may include, but is 
not limited to, residues or spills of any industrial or 
manufacturing process and waste resulting from the following: 
fertilizer/agricultural chemicals; food and related 
products/byproducts; inorganic chemicals; iron and steel 
manufacturing; leather and leather products; nonferrous metals 
manufacturing/foundries; organic chemicals; plastics and 
resins manufacturing; pulp and paper industry; rubber and 
miscellaneous plastic products; textile manufacturing; 
transportation equipment; petroleum refining; and the 
combustion of municipal waste or regulated infectious waste. 

22':' 24. 11 Inert waste 11 means nonputrescible solid waste which will not 
generally contaminate water or form a contaminated leachate. 
Inert waste does not serve as food for vectors. Inert waste 
includes, but is not limited to: construction and demolition 
material such as metal, wood, bricks, masonry and cement 
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concrete; asphalt concrete; t~Fest metal; tree branches; 
bottom ash from coal fired boilers; and waste coal fines from 
air pollution control equipment. 

23':' 25. 11 Land treatment 11 means the controlled application of solid 
waste, excluding application of animal manure, into the 
surface soil to alter the physical, chemical, and biological 
properties of the waste. 

24':' 26. 11 Landfill 11 has the meaning given by North Dakota Century Code 
section 23-29-03 and that is not a land treatment unit, 
surface impoundment, injection well, or waste pile. 

27. 11 Lateral expansion .. means a horizontal extension of the waste 
boundaries of an existing landfill disposal unit. 

25':' 28. 11 Leachate 11 means a liquid that has passed through or emerged 
from solid waste and contains soluble, suspended or miscible 
materials removed from such waste. 

26':' 29. 11 Leachate eeHeeHeA removal system .. means any combination of 
landfill base slopes, liners, permeable zones, pipes, 
detection systems, sumps, pumps, holding areas or retention 
structures, treatment systems, or other features that are 
designed, constructed, and maintained to contain, collect, 
detect, remove, and treat leachate. 

30. 

27':' 31. 11 Municipal waste incinerator ash 11 means the residue produced 
by the incineration or gasification of municipal waste. 

32. 11 0perator 11 means the person responsible for the overall 
operation of a facility or part of a facility. 

33. 11 0wner 11 means the person who owns a facility or part of a 
facility. 

28':' 34. 11 Plan of operation.. means the written plan developed by an 
owner or operator of a facility detailing how a facility is to 
be operated during its active life. 

29':' 35. 11 Postclosure period 11 means the period of time following 
closure of a solid waste management unit during which the 
owner or operator must perform postclosure activities. 

36. 11 Processing 11 means an operation designed to separate, shred, 
compress, or otherwise modify a recyclable material to 
facilitate the transport or resource recovery of the material. 
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39':' 37. ..Radioactive waste 11 means solid waste containing radioactive 
material and subject to the requirements of article 33-10. 

31':'--llReeeveF--eF--Feeye+ell-~eaAs-aAy-~e~Rea,-~eeRA~~~e,-eF-~Feeess 
~~~t~lea-~e-se~aFa~e;-~Feeess,-~ea~fy,-eeAveF~;-~Fea~,--sRFea; 
ee~~Fess,--eF--e~ReFw~se-~Fe~ape-se+~a-was~e-se-~Ra~-ee~~eAeA~ 
~a~eF~a+s-eF-s~es~aAees-~ay-ee-eeAef~e~a++y-~sea-eF-Fe~sea':' 

32':' 38. 11 Recyclable ~a~eF~ah material .. means aH a solid waste 
material that has been segregated for recycling- or converted 
into a raw material eP-a~ substitute for a raw material, or a 
commodity. 

39. .. Recyc 1 i ng.. means collecting, sorting, or recovering rna teri a 1 
that would otherwise be solid waste and performing all or part 
of a method or technique, including processing, to create a 
recyclable material. 

40. 11 Runoff 11 means any snowmelt, rainwater, leachate, or other 
liquid that drains from any part of a facility over another 
part of the facility or over land adjoining the facility. 

41. 11 Run-on 11 means any snowmelt, rainwater, or other liquid that 
drains from land adjoining a facility onto any part of the 
facility or that drains from one part of the facility onto 
another part of the facility. 

33':' 42. 11 Scavenging 11 means uncontrolled removal of solid waste 
materials from any solid waste management facility. 

34':' 43. ..Sequential partial closure .. means bringing discrete, usually 
adjacent, portions of a disposal facility to elevation and 
grade in an orderly, continually progressing process as part 
of the operations of the facility for facilitating closure. 

3§':' 44. 11 Sludge 11 means solid waste in a semisolid form consisting of a 
mixture of solids and water, oils, or other liquids. 

36':'--llSe+~a-was~e-~Feeess~Agll-~eaAs-aA-e~eFa~~eA-feF-~Re-~~F~ese-ef 
~ea~fy~Ag-~Re-eRaFae~eF~s~~es-eF-~Fe~eF~~es-ef-se+~a-was~e--~e 
fae~+t~a~e--~FaAs~eF~a~~eA;--Fese~Fee-FeeeveFy;-eF-ats~esa+-ef 
se+~a-was~e-~Ae+~a~Ag--aAy--~Feeess--aes~gAea--~e--FeeeveF--eF 
Feeye+e-was~e':' 

37':' 45. 

38':' 46. 

11 Suitable plant growth material.. means that soil material 
(normally the A and the upper portion of B horizons which are 
dark colored due to organic staining) which, based upon a soil 
survey, is acceptable as a medium for plant growth when 
respread on the surface of regraded areas. 

11 Surface impoundment .. means a human-made excavation, diked 
area, or natural topographic depression designed to hold an 
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accumulation of solid waste which is liquid, liquid bearing, 
or sludge for containment, treatment, or disposal. 

39~ 47. "Transfer station" means a site or building used to transfer 
solid waste from a vehicle or a container, such as a rolloff 
box, into another vehicle or container for transport to 
another facility. 

4e~ 48. "Treatment" means a method or process designed to change the 
physical, chemical, or biological character or composition of 
a solid waste or leachate so as to neutralize the waste or 
leachate or so as to render the waste or leachate safer for 
public health or environmental resources during transport, 
storage, or disposal. The term does not include resource 
recovery. 

49. "Used oil" means any oi 1 that has been refined from crude oil, 
or any synthetic oil, that has been used and as a result of 
such use is contaminated by physical or chemical impurities. 

4h 50. "Waste pile or pile" means any noncontainerized accumulation 
of nonflowing solid waste. 

History: Effective December 1, 1992; amended effective August 1, 1993i 
October 1, 1994. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 

33-20-01.1-94. Care and disposal of solid waste. 

1. Any person who owns or operates any premises, business 
establishment, or industry is responsible for the AaAa~~A§; 
eaFe;--aAa-a~s~esa~ solid waste management activities, such as 
storage, transportation, resource recovery, or disposal, of 
solid waste generated or managed at A~s that person's 
premises, business establishment, or industry. 

2. No solid waste may be delivered to a facility which is not in 
compliance with this article or abandoned upon any street, 
alley, highway, public place, or private premises. 

3. Solid waste must be stored, collected, and transported in a 
manner that provides for public safety, prevents uncontrolled 
introduction into the environment, and minimizes harborage for 
insects, rats, or other vermin. 

4. Except in unincorporated areas of this state, household waste 
must be removed from the premises or containers at regular 
intervals not to exceed seven days and transported to a solid 
waste management unit or facility. 
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5. Used oil, lead-acid batteries, major appliances, and scrap 
metal may not be collected or transported for disposal to any 
solid waste disposal unit or facility unless such unit or 
facility has provision for intermediate storage and recycling 
of these materials and all such materials are appropriately 
segregated for recycling. 

History: Effective December 1, 1992; amended effective October 1, 1994. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 

33-20-01.1-04.1. Storage containers and areas. All household 
wastes are to be stored in the manner provided by this section. 

1. Storage containers. 

a. Single-use containers. 

(1) 

(2) Paper containers may not be used for outside storage 
unless supported by wall-mounted or freestanding 
holders or frames. When filled, the container top 
must be tied, stapled, or crimped to completely 
confine the contents. 

b. Residential containers. 

(1) Reusable residential containers must be rigid and 
durable, nonabsorbent, watertight, tapered, corrosion 
resistant, rodentproof, easily cleanable, and have a 
flytight cover. These containers must be covered 
except when adding or removing waste. 

2 

(3) When residential containers are kept in the outdoor 
environment, storage racks or supports must be 
provided to minimize corrosion, to prevent breeding 
of insects, and to prevent rodent harborage. The 
bottom of the racks or su orts must be at least one 
foot 30.5 centimeters above round level. The 
covers may be chained to the rack or to a permanent 
structure. 
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c. Bulk containers. Bulk containers or detachable 
containers. such as dumpsters. must be constructed of 
rigid and durable, rust~resistant and corrosion-resistant 
material, be equipped with tight-fitting lids or doors to 
prevent entrance of insects or rodents. and must be 
leakproof. Lids and covers must be closed except when 
adding or removing waste. 

2. Enclosed storage areas. 

a. Storage rooms. buildings, or areas must be of rodentproof 
construction which is readily cleanable with proper 
drainage. 

b. Storage rooms or buildings, if not refrigerated, must be 
adequately vented and all openings must be screened. 

3. Maintenance of containers and enclosed storage areas. 

a. All containers and enclosed areas for storage of solid 
waste must be maintained in good repair and in a manner as 
necessary to prevent litter, nuisances, odors. insect 
breeding. and rodents. 

b. Containers that are broken or otherwise fail to meet 
requirements of this section must be replaced with 
complying containers. 

4. Unconfined waste. Unless special service or special equipment 
is provided by the collector for handling unconfined waste 
materials such as trash. brush. leaves, tree cuttings. 
newspapers and magazines, and other debris for manual pickup 
and collection. these materials must be in securely tied 
bundles or in boxes sacks or other rece tacles and solid 
waste so bundled rna not exceed fift ounds 22.7 kilo rams 
in wei ht and four feet 1.8 meters in len th. Such wastes 
may not be placed out for collection twenty-four hours before 
scheduled pickup. 

History: Effective October 1. 1994. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 

33-29-91.1-12. Waste treatment. The department may require the 
treatment of a solid waste which may have incompatible characteristics 
with another solid waste prior to or during codisposal or which may 
produce a constituent in the waste•s laboratory extract or leachate that 
exceeds twenty percent of a toxicity standard provided by section 
33-24-02-14 or ten parts per million polychlorinated biphenols. The 
department must consider factors such as the site hydrogeological 
characteristics. toxicity of the waste, anticipated leachate quality, 
mobility of waste constituents, fate of leachate constituents during 
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migration, potential site capacity, or local uses of waters of the 
state. 

1. Treatment, when performed, must reduce: 

a. Toxicity of the waste; or 

b. The mobility of constituents contained in or derived from 
the waste into leachate; or 

c. Both the toxicity and mobility. 

2. When treatment is required, the generator of the solid waste 
or the owner or operator of the facility at which the waste 
would be treated must provide a demonstration of the treatment 
technology for approval by the department. 

3. An owner or operator may propose and demonstrate treatment of 
solid waste so as to remove or separate toxic materials or 
constituents from the waste prior to disposal. In evaluating 
the demonstration, the department shall consider such factors 
as technical feasibility; the proposed management of the 
removed or separated waste materials or constituents; the 
physical, chemical, and biological processes affecting fate 
and transport; relative degree of removal of the toxic 
materials or constituents; or the resulting characteristics of 
the waste or leachate. If the treatment achieves leachate 
concentrations of constituents in or derived from the 
remaining waste which are less than the standards of article 
33-16, the department may reduce or waive one or more of the 
criteria of this article which are enumerated in one or more 
of the following subdivisions: 

a. The liner or hydraulic barrier. 

b. The leachate removal system. 

c. The site efficiency for collection or rejection of 
precipitation that falls on the landfill. 

d. The ground water monitoring plan and system. 

e. The plan of operation. 

f. The postclosure plan and postclosure period. 

g. Recordkeeping and reporting. 

History: Effective August 1, 1993; amended effective October 1, 1994. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 
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CHAPTER 33-28-82.1 

33-28-82.1-81. Solid waste management permit required. Every 
person who transports solid waste or operates a solid waste management 
unit or facility is required to have a valid permit issued by the 
department, unless the activity is an emergency, exemption, or exception 
as provided in this section. 

1. If the department determines an emergency exists, it may issue 
an order citing the existence of such emergency and require 
that certain actions be taken as necessary to meet the 
emergency in accordance with the provisions of North Dakota 
Century Code section 23-29-10. 

2. A solid waste management permit is not required for the 
following activities or facilities: 

a. Backyard composting of leaves, grass clippings, or wood 
chips; 

b. A collection point for parking lot or street sweepings; 

c. Collection sites for wastes collected and received in 
sealed plastic bags from such activities as periodic 
cleanup campaigns for cities, rights of way, or roadside 
parks; 

d. Setteet~eR---s~tes Places which receive one or more 
recyclable materials setety---fFe~----tRe----vet~RtaFy 
~aFt~e~~at~eR--ef--etReF--~eFseRs, excluding garbage, for 
storage or for processing after which the material is 
transported for resource recovery, disposal, or storage; 

e. Onsite incinerators used by hospitals, clinics, 
laboratories, or other similar facilities solely for 
incineration of commercial waste or infectious waste 
generated onsite; 

f. Rock and dirt fills that receive any combination of rock, 
dirt, or sand; and 

g. Surface impoundments for storage, handling, and disposal 
of oil and gas exploration and production wastes on a 
lease or area permitted through the North Dakota 
industrial commission under North Dakota Century Code 
section 38-08-04. 

3. A permit for the transportation of solid waste is not required 
by persons who: 
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a. Transport solely their own waste to a solid waste 
management unit or facility; 

b. Transport waste entirely within a facility regulated under 
this article or entirely on their property; aAe or 

c. Transport a recyclable ffiateFiaJs material other than waste 
used oil or scrap tires. 

H;story: Effective December 1, 1992; amended effective October 1, 1994. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04, 23-29-07 

33-29-92.1-92. Permits by rule. The owner or operator of the 
following facilities is deemed to have obtained a permit for a solid 
waste management facility without making application for it;-~AJess-tAe 
ee~aFtffieAt-fiAes-tAat-tAe-faeiJity-is--Aet as long as the owner or 
operator remains in compliance with section 33-20-04.1-01 and the Jistee 
rules and requirements provided in the respective subsections of this 
section: 

1. A facility for inert waste operated for municipalities which 
together have one thousand or fewer people provided: 

a. The owner or operator of a new facility or lateral 
expansion of a landfill notifies the department, on forms 
available from the department, ninety days prior to any 
construction; 

b. A--~eFffiaAeAt--sigA--ffi~st--ee-~estee-at-tAe-eAtFaAee-ef-tAe 
faeiJity;-wAieA-iAeieates-tAe-feJJewiA§t 

tl~--~Ae-Aaffie-ef-tAe-faeiJity!s-ewAeFt 

t2~--~Ae-Aaffie-aAe-teJe~A9Ae·R~ffiBeF-ef-a-~eFS9A-FeS~9RSiBJe 
feF-tAe-faeiJityt 

t3~--~Ae-wastes-aeee~tee-at-tAe-faeiJityt-aAe 

t4~--~Ae--eays--aA8-Ae~Fs-tAe-faeiJity-is-e~eA-feF-aeeesst 
a AS 

e~ The facility is in compliance with sections 33-20-02.1-04~ 
33-20-04.1-02, and 33-20-04.1-09 and with chapter 33-29-96 
33-20-05.1. . 

2. A drop box facility in compliance with subsection 2 of section 
33-20-04.1-06. 

3. A waste pile for composting only grass and leaves that is 
operated for ten thousand or fewer people in compliance with 
section 33-20-04.1-07 provided the owner or operator notifies 
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the department, on forms available from the department, ninety 
days prior to construction. 

4. A pile of scrap tires accumulated by a tire dealer, a 
municipality, or a county which contains either one thousand 
three hundred or fewer car tires twent -five tons 
22.7 metric tons or less of shredded tires or a ile of 

tires, which is equivalent in volume to one twin-axle 
semitrailer load or less, provided that no public nuisance is 
created and the following requirements are addressed: 

a. Access to the facility is monitored or controlled; 

b. The location is accessible by fire control and emergency 
equipment; and 

c. The owner or operator has appropriate provisions and 
financial arrangements for the recycling or disposal of 
tires. 

History: Effective December 1, 1992; amended effective October 1, 1994. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04, 23-29-07 

33-29-92.1-94. Record of notice. 

1. Within ~A~F~Y sixty days of the issuance of a permit for any 
landfill, surface impoundment or land treatment unit if not 
already completed, the owner or operator shall record a 
notarized affidavit with the county register of deeds. The 
affidavit must specify that this facility, as noted in the 
legal description, is permitted to accept solid waste for 
disposal. This affidavit must specify that another affidavit 
must be recorded upon the facility•s final closure. 

2. Within sixty days of completion of final closure of any 
landfill, surface impoundment or land treatment facility and 
prior to sale or lease of the property on which the facility 
is located, the owner shall comply with North Dakota Century 
Code section 23-29-13. The record or plat shall, in 
perpetuity, notify any person conducting a title search that 
the land has been used as a solid waste disposal facility. 
The record or plat must indicate the types and quantities of 
solid waste placed in the site and details on the site•s 
construction, operation, or closure (including precautions 
against any building, earth moving, or tillage on the closed 
site) that are necessary to ensure the long-term maintenance 
and integrity of the closed facility. 
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3. The department must be provided a certified copy of any 
affidavit or plat within sixty days of recording. 

History: Effective December 1, 1992; amended effective October 1, 1994. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04, 23-29-07 

33-29-92.1-96. Permit modification, suspension, or revocation. 

1. A permit may be modified, suspended, revoked, or denied by the 
department for reasons pertaining to: circumstances which do 
not meet the purpose and provisions of this article, the 
provisions of the permit, or the plans and specifications 
submitted as part of the application for permit; or, 
violations of any applicable laws or rules. The department 
shall provide written notice to the permittee. 

2. If a change occurs during the life of a permit for 
transporting solid waste (such as the number or type of 
vehicles used to transport waste, the service area, the waste 
categories transported, or the solid waste management 
facilities use), the permittee shall notify the department in 
writing within thirty days. 

3. If a change occurs during the life of a permit for a solid 
waste management unit or facility, as specified in 
subsection 4, the permittee shall apply for and receive a 
modification of the permit prior to enacting the change. 
Routine maintenance, repair, or replacement, or an increase in 
hours of operations may not be considered a construction or 
operation change. Changes, including frequency of monitoring 
and reporting, waste sampling or analysis method, schedules of 
compliance, and revised cost estimates for closure and 
postclosure may be effected through written notice to and 
approval by the department. 

4. The following changes at a permitted solid waste management 
unit or facility require a permit modification: 

a. A change to the facility boundaries or acreage; 

b. An increase in average daily solid waste vet~~e-Feeetvea 
specified in the permit or permit application, calculated 
by weight or volume for any twelve consecutive months; 

c. A change in the solid waste characteristics eF-eate§eFtes; 

d. An increase or decrease in finished height or finished 
slope of a landfill; 

e. Any increase in landfill trench or excavation depth; 
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f. A change in facility site development which will result in 
impact to or encroachment into a one hundred-year 
floodplain, a ravine, a wetland, or a drainageway eF-WR~€R 
w~++-aaveFse+y-~~~ae~-s~Ffaee-wa~eF-eF-gFe~Aa-wa~eF; 

g. A change in site drainage or management of s~Ffaee-wa~eF; 
gFe~Aa-wa~eF;-eF-+eaeRa~e runoff or run-on; 

h. A change in facility site development which will result in 
disposal of wastes closer to site boundaries than 
originally approved; 

i. The addition of solid waste management units, which, if 
sited independently, would require a permit; or 

j. Other changes that could have an adverse affect on the 
safety, health, or welfare of nearby residents, property 
owners, or the environment. 

5. An application for modification of a solid waste management 
unit or facility shall follow the procedures and provisions of 
eRa~~eF section 33-20-03.1-02. 

History: Effective December 1, 1992; amended effective October 1, 1994. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04, 23-29-07 

33-29-92.1-97. Renewal of permit. An application for renewal of 
any permit must be submitted at least sixty days prior to the expiration 
date. The application for renewal must follow the procedures and 

. provisions of eRa~~eF section 33-20-03.1-02. The conditions of an 
expired permit continue in force until the effective date of a new 
permit, if the permittee has submitted a timely and complete application 
for a new permit and the department, through no fault of the permittee, 
does not issue a new permit with an effective date on or before the 
expiration date of the previous permit. 

History: Effective December 1, 1992; amended effective October 1, 1994. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04, 23-29-07 
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CHAPTER 33-29-93.1 

33-29-93.1-91. Preapplication procedures. 

1. For all new solid waste management facilities subject to the 
location standards of subsection 2 of section 33-20-04.1-01, a 
preapplication consisting of a preliminary facility 
description and a site assessment must be submitted to the 
department for review prior to submitting a permit 
application. 

a. The preliminary facility description must include, at a 
minimum, the location of the facility; a projection of 
capacity, size, daily waste receipts, type of waste 
accepted, years of operation, description of operation, 
and costs; and a discussion of the proposed facility 1 S 
compliance with local zoning requirements and the district 
waste management plan. 

b. The preliminary site assessment must include available 
information pertaining to the site 1 s geology, 
hydrogeology, topography, soils, and hydrology based on 
existing information. 

2. Within sixty days of receipt of a preapplication, the 
department will provide written notification of approval or 
disapproval of the preapplication. If, after review of all 
information received, the department makes the determination 
to disapprove the preapplication, the department shall inform 
the applicant in writing of the reasons for the disapproval. 
If the preapplication is disapproved, the applicant may submit 
a new preapplication. A disapproval must be without prejudice 
to the applicant 1 S right to a hearing before the department 
pursuant to North Dakota Century Code chapter 28-32. 

3. An application may be filed only after approval of the 
preapplication and a finding by the department, after 
consultation with the state geologist and state engineer, that 
the site is geologically and hydrogeologically suitable for 
further evaluation and consideration. 

History: Effective December 1, 1992; amended effective October 1, 1994. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04, 23-29-07 

33-29-93.1-92. Permit application procedures. 

1. An application for a permit must be submitted on forms 
available from the department by any person desiring to 
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transport solid waste or to establish, construct, or operate a 
solid waste management unit or facility. 

2. The application for a permit must be prepared by the applicant 
or the applicant•s authorized agent and signed by the 
applicant. 

3. Four copies of the application and supporting documents are 
required to be submitted to the department with the fee 
specified in chapter 33-28-15. 

4. Upon the submission of an application for a permit for a new 
solid waste management unit or facility, the applicant shall 
publish a public notice indicating that an application has 
been submitted to the department. The public notice must 
indicate the type and location of the unit or facility and 
must be made by two separate publications in the official 
county newspaper in the county in which the site or operation 
is located. The applicant shall provide proof of publication 
by submitting to the department, within tAtFty sixty days 
after the second publication of the notice, and affidavit from 
the publisher accompanied by a copy of the published notice, 
which shows the date of publication. The department may 
require public notice for majeF-meatfteatteRs-ef-~eFffitttea 
~Rtts-eF-faet+tttes facility changes listed in subsection 4 of 
section 33-28-82.1-86. 

5. Applicants proposing a solid waste management facility in a 
mining permit area for disposal of coal processing waste must 
also file a copy of the application with the public service 
commission in accordance with subdivision a of subsection 1 of 
section 69-85.2-19-82. 

6. Applications for a solid waste management unit or facility 
permit must include the following information where 
applicable: 

a. A completed application form, subsection 1; 

b. A description of the eategeFtes anticipated physical and 
chemical characteristics, estimated amounts, and sources 
of solid waste to be accepted, including the demonstration 
required by North Dakota Century Code section 23-29-87.8; 

a~ c. Betat+ea--gee+egte--aR8--Ay8Fegee+egte-eva+~att9R The site 
characterization of section 33-28-13-81 and a 
demonstration that the site fulfills the location 
standards of section 33-28-84.1-81; 

e~ d. Soil survey and segregation of suitable plant growth 
material; 
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e. Demonstrations of capability to fulfill the general 
facility standards of section 33-20-04.1-02; 

a~ f. S~te Facility engineering ~taRs----aRa---fae~t~ty 
specifications adequate to demonstrate the capability to 
fulfill performance, design, and construction criteria 
provided by this article and enumerated in this 
subdivision; 

(1) Transfer stations and drop box facilities, section 
33-20-04.1-06. 

(2) Waste piles, section 33-20-04.1-07. 

(3) Resource recovery, section 33-20-04.1-08. 

(4) Land treatment, sections 33-20-04.1-09 and chapter 
33-20-09. 

(5) Surface impoundments, sections 33-20-04.1-09 and 
chapter 33-20-08.1. 

(6) Any disposal, section 33-20-04.1-09. 

(7) Inert waste landfill, chapter 33-20-05.1. 

(8) Municipal waste landfill, chapter 33-20-06.1. 

(9) Industrial waste landfill, chapters 33-20-07.1 or 
33-20-10. 

(10) Special waste landfill, chapter 33-20-07.1; 

e~ ~ PtaR The plan of operation of section 33-20-04.1-03; 

f~ h. S~Ffaee--wateF--aRa--gFe~Ra--wateF--~Feteet~eR--~Fev~s~eRs 
Demonstration of the treatment technology of section 
33-20-01.1-12; 

j~ i. tRs~eet~eA;--FeeeFakeep~Ag;--aRa--FepeFt~Rg-pFeeea~Fes The 
place where the operating record is or will be kept, 
section 33-20-04.1-04; 

k~--Aeeess-eeRtFet-aRa-fae~+~ty-s~gR-aeseF~~t~eRst 

+~--epeFateF-tFa~A~Rg-pFeeea~Fest 
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j, Demonstration of capability to fulfill the ground water 
monitoring, section 33-20-13-02; 

m~ k. Construction quality assurance and quality control 
~Feeee~Fes; 

fh l. 

e~ m. 

~~ n. 

~tes~Fe--aAe--~estetes~Fe-~eF~ee-~Feeee~Fes Demonstrations 
of capability to fulfill the closure standards, section 
33-20-04.1-05 and otherwise provided by this article; 

F~AaAe~a+--ass~FaAee--~Fev~s~eAst--aAe Demonstrations of 
capability to fulfill the postclosure standards, section 
33-20-04.1-09 and otherwise provided by this article; 

See~meAtat~eA Demonstration of conformance with the 
district solid waste management plan~ as required by 
North Dakota Century Code sections 23-29-06 and 23-29-07; 
and 

o. A disclosure statement as required by North Dakota Century 
Code section 23-29-07.11. 

7. Applications for a solid waste transporter•s permit must 
include the following information: 

a. A completed application form, subsection 1; 

b. Description of the types of solid waste to be transported, 
approximate quantities, and anticipated generator sources; 

c. A list of the anticipated solid waste management 
facilities that will store, treat, process, recycle, or 
dispose the solid waste; 

d. Description of equipment and transportation spill 
prevention as required by section 33-20-01.1-05; and 

e. A disclosure statement as required by North Dakota Century 
Code section 23-29-07.11. 

History: Effective December 1, 1992; amended effective August 1, 1993l 
October 1, 1994. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04, 23-29-07, 23-29-07.8, 23-29-07.11 

33-28-93.1-83. Permit application review and action. 

1. The department will review the applications, plans, and 
specifications for solid waste transporters and for solid 
waste management facilities and information submitted as a 
result of the public notices. 
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2. Upon completion of the department's review, the application 
for permit will be approved, returned for clarification and 
additional information, or denied. 

a. The basis for approval must be an application which 
demonstrates compliance with this article and the North 
Dakota Century Code chapter 23-29. 

b. The basis for return must be an application which is 
procedurally or technically incomplete, inaccurate, or 
deficient in detail, or which precludes an orderly review 
and evaluation. If the application is returned, the 
applicant may resubmit an application, complete with all 
necessary information to satisfy deficiencies. If the 
applicant does not resubmit an application within six 
months, the department shall consider the application 
withdrawn, and any subsequent application must be 
considered a new application. 

c. The basis for denial must be an application which contains 
false, misleading, misrepresented, or substantially 
incorrect or inaccurate information; fails to demonstrate 
compliance with this article; proposes construction, 
installation, or operation of a solid waste management 
unit or facility which will result in a violation of any 
part of this article; or is made by an applicant for whom 
an environmental compliance background review reveals any 
of the circumstances listed in subsection 14 of North 
Dakota Century Code section 23-29-04. 

3. If the department makes a preliminary determination to issue a 
permit for a solid waste management facility,the department 
shall prepare a draft permit. The draft permit will be 
available for public review and comment after the department 
publishes a notice of its intent to issue the permit. The 
public notice must be published in the official county 
newspaper in the county in which the solid waste management 
unit or facility is located and in a daily newspaper of 
general circulation in the area of the facility. 

4~ a. Interested persons may submit written comments to the 
department on the draft permit within thirty days of the 
final public notice. All written comments will be 
considered by the department in the formulation of its 
final determinations. 

s~ b. The department shall hold a hearing if it determines there 
is significant public interest in holding such a hearing. 
Public notice for a hearing will be made in the same 
manner as for a draft permit. The hearing will be before 
the department and will be held at least fifteen days 
after the public notice has been published. 
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6~ 4. If, after review of all information received, the department 
approves the permit application, the department shall issue a 
permit. The department may impose reasonable conditions upon 
a permit. 

7~ 5. If, after review of all information received, the department 
makes the determination to deny the permit, the applicant will 
be notified, in writing, of the denial. The department shall 
set forth in any notice of denial the reasons for denial. If 
the application is denied, the applicant may submit a new 
application, which will require a new public notice. A denial 
must be without prejudice to the applicant•s right to a 
hearing before the department pursuant to North Dakota Century 
Code chapter 28-32. 

History: Effective December 1, 1992; amended effective October 1, 1994. 
General Authority: NDCC 23-29-84 
Law Implemented: NDCC 23-29-84, 23-29-87 
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CHAPTER 33-29-94.1 

33-29-94.1-91. General location standards. 

1. No solid waste management facility may be located in areas 
which result in impacts to human health or environmental 
resources or in an area which is unsuitable because of reasons 
of topography, geology, hydrology, or soils. 

2. Sites for new, or for lateral expansions of, land treatment 
units, surface impoundments closed with solid waste in place, 
municipal waste landfills, industrial waste landfills, and 
special waste landfills must minimize, control, or prevent the 
movement of waste or waste constituents with geologic 
conditions and engineered improvements. Sites should be 
underlain by materials with low permeability to provide a 
barrier to contaminant migration. 

a. The following geographic areas or conditions must be 
excluded in the consideration of a site: 

(1) Where the waste is disposed within an aquifer; 

(2) Within a public water supply designated wellhead 
protection area; 

(3) Within a one hundred-year floodplain; 

(4) Where geologic or manmade features, including 
underground mines, may result in differential 
settlement eF and failure of t~e-stF~et~Fat-~Ate§F~ty 
ef a structure-or other improvement on the facility; 

(5) On the edge of or within channels, ravines, or steep 
topography whose slope is unstable due to erosion or 
mass movement; 

(6) Within woody draws; or 

(7) In areas designated as critical habitats for 
endangered or threatened species of plant, fish, or 
wildlife. 

b. The following geographic areas or conditions may not be 
approved by the department as a site unless the applicant 
demonstrates there are no reasonable alternatives: 

(1) Over or immediately adjacent to principal glacial 
drift aquifers identified by the state engineer; 
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(2) Closer than one thousand feet [304.8 meters] to a 
down gradient drinking water supply well; 

(3) Closer than two hundred feet [60.96 meters] 
horizontally from the ordinary high water elevation 
of any surface water or wetland; 

(4) Within final cuts of surface mines; or 

(5) Closer than one thousand feet [304.8 meters] to any 
state or national park. 

c. The department may establish alternative criteria based on 
specific site conditions. 

3. No municipal waste landfill or lateral expansion may be 
located within ten thousand feet [3048 meters] of any airport 
runway currently used by turbojet aircraft or five thousand 
feet [1524 meters] of any runway currently used by only 
piston-type aircraft. Owner or operators proposing a new site 
or lateral ex ansions for a munici al waste landfill within a 
five-mile 8.05-kilometer radius of an air crt must notif 
the affected airport and the federal aviation administration. 

4. A minimum horizontal separation of twenty-five feet [7.62 
meters] must be maintained between new or lateral expansions 
of solid waste management units and any aboveground or 
underground pipeline or transmission line. The owner shall 
designate the location of all such lines and easements. 

H;story: Effective December 1, 1992; amended effective August 1, 1993i 
October 1, 1994. 
General Author;ty: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 

33-29-94.1-92. General fac;l;ty standards. An owner or operator 
of a solid waste management facility,-exee~t-tRese--~eFm~ttea--ey--F~te; 
shall comply with these general facility standards: 

1. All personnel involved in solid waste handling and in the 
facility operation or monitoring must be instructed in 
specific procedures to ensure compliance with the permit, the 
facility plans, and this article as necessary to prevent 
accidents and environmental impacts. Documentation of 
training, such as names, dates, description of instruction 
methods, and copies of certificates awarded, must be placed in 
the facility•s operating record. 

2. The solid waste management facility shall comply with the 
water protection provisions of chapter 33-20-13. 
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3. The solid waste management facility may not cause a discharge 
of pollutants into waters of the state unless such discharge 
is in compliance with requirements of the North Dakota 
pollutant discharge elimination system pursuant to chapter 
33-16-01. 

4. The solid waste management facility may not cause a violation 
of the ambient air quality standard or odor rules, article 
33-15, at the facility boundary. 

5. Suitable control measures must be taken whenever fugitive dust 
is a nuisance or exceeds the levels specified in article 
33-15. 

6. Open burning is prohibited except as allowed under article 
33-15. 

7. S~ttaete--meas~Fes-m~st-ee-takeA-te-~FeveAt-aAa-eeAtFet-ftFes~ 
AFFaAgemeAts-m~st-ee-maae-wttR-tRe-+eeat--ftFe--ae~aFtmeAt--te 
ae~~tFe-tRetF-seFvtees-wReA-Aeeaea~ 

s~ A permanent sign must be posted at the entrance of a facility, 
or at the entrance of a solid waste management unit used by a 
facility for wastes generated onsite, which indicates the 
following: 

a. The name of the facility; 

b. The permit number; 

c. The name and telephone number of the owner and the 
operator if different than the owner; 

d. The days and hours the facility is open for access; 

e. The wastes not accepted for disposal; and 

f. Any restrictions for trespassing, burning, hauling, or 
nonconforming dumping. 

8. The owner or operator of a facility shall periodically inspect 
solid waste managed at the facility, on a schedule proposed by 
the owner or operator and approved by the department, to 
control and reject unauthorized solid wastes as specified by 
this article, a permit, or a plan of operation. 

9. All litter or windblown rubbish, trash, or garbage must be 
returned to collection containers or vehicles, to storage 
containers or areas, or to a solid waste management facility. 

H;story: Effective December 1, 1992; amended effective October 1, 1994. 
General Author;ty: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 
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33-29-94.1-93. Plan of operation. All solid waste management 
facilities, except those permitted by rule, shall meet the requirements 
of this section. 

1. The owner or operator of a solid waste management unit or 
facility shall prepare and implement a plan of operation 
approved by the department as part of the permit. The plan 
must describe the facility•s operation to operating personnel 
and the facility must be operated in accordance with the plan. 
The plan of operation must be available for inspection at the 
request of the department. Each plan of operation must 
include, where applicable: 

a. A description of waste acceptance ~taA--eeta~t~A§ 
procedures, including categories of solid waste to be 
accepted at--tAe--fae~t~ty;--waste--aeee~taAee and waste 
rejection procedures;--aAe---etAeF---~AfeF~at~eA---eee~ee 
AeeessaFy---ey--tAe--ewAeF--eF--e~eFateF as required by 
subsection 2 of section 33-20-05.1-02 or subsection 8 of 
section 33-20-06.1-02 or subsection 2 of section 
33-20-07.1-01 or subsection 4 of section 33-20-10-03; 

b. A description of waste handling procedures; 

c. A description of facility inspection aAe--~eA~teF~A§ 
activities required by subsection 2, including frequency; 

d. A description of contingency ~taA-aeseF~B~Ag-wAat actions 
w~tt-ee-takeA for the following: 

(1) Fire or explosion; 

(2) Leaks; 

(3) Ground water contamination; 

(4) Other releases (for example, dust, debris, failure of 
run-on diversion or runoff containment systems); and 

(5) Any other issues pertinent to the facility. 

e. E~~~~~eAt; Leachate removal system operation; and 
maintenance procedures; 

f. Safety aAa-AeattA-~taAs-eF procedures; 

g. For landfills, implementation of sequential partial 
closure; 

h. AA A description of industrial waste or special waste 
management ~taA-tAat-eeseF~ees--Aew--~Aa~stF~at--waste--eF 
s~ee~at--waste--8et~veFea--te--a--set~8--waste--~aAage~eAt 
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fae~t~ty-w~tt-ee-maRagea~---tRe--ewReF--eF--e~eFateF--m~st 
s~ee~fy procedures, which include: 

(1) A procedure for notifying solid waste generators and 
haulers of the facility operating requirements and 
restrictions; 

(2) A procedure for evaluating waste characteristics, 
liquid content, the specific analyses that may be 
required for specific wastes, and the criteria used 
to determine when analyses are necessary, the 
frequency of testing, and the analytical methods to 
be used; 

(3) A procedure for inspecting and maRag~Rg-tRe-waste-aRa 
for identifying any special management requirements, 
and the rationale for accepting or rejecting a waste 
based on its volume and characteristics; 

(4) tRe--~taR--m~st--aaaFess-Rew Procedures for managing 
the following solid waste w~tt--ee--maRagea, as 
appropriate: 

(a) Bulk chemical containers which contain free 
product or residue; 

(b) Asbestos; 

(c) Waste containing polychlorinated biphenyls at a 
concentration less than fifty parts per million; 

(d) Radioactive waste; 

(e) Rendering and slaughterhouse waste; 

(f) Wastes that could spontaneously combust or that 
could ignite other waste because of high 
temperatures; 

(g) Foundry waste; 

(h) Ash from incinerators, resource recovery 
facilities, and power plants; 

(i) Paint residues, paint filters, and paint dust; 

(j) Sludges, including ink sludges, lime sludge, 
wood sludge, and paper sludge; 

(k) Fiberglass, urethane, polyurethane, and epoxy 
resin waste; 

(1) Spent activated carbon filters; 
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(m) Oil and gas exploration and production waste; 

(n) Wastes containing free liquids; 

(o) Contaminated soil waste from cleanup of spilled 
products or wastes; and 

(p) Any other solid waste that the owner or operator 
plans to handle. 

(5) The owner or operator must ~Aa~eate--~A-tRe-~+aA 
describe any solid waste that will not be accepted at 
the facility; and 

owner or operator must amend the plan whenever 
tRe operating procedures, contingency actions, 
waste management ~Faet~ees procedures, or wastes 
have changed. The owner or operator shall 
submit the amended plan to the department for 
approval or disapproval. 

2. The owner or operator shall inspect the facility to ensure 
compliance with tRe-a~~Fevea-~taAs-aAa-s~ee~f~eat~eAs-aAa this 
article, a permit and approved plans. The owner or operator 
shall keep an inspection log including at--+east information 
such as the date of inspection, the name of the inspector, a 
notation of observations made, and the date and nature of any 
repairs or corrective action taken. tRe-+eg-~~st-se-ke~t-at 
tRe-fae~+~ty-eF--etReF--~eF~aAeAt--eff~ee--fFe~--tRe--aate--ef 
~As~eet~eA~---tAs~eet~eA-FeeeFas-~~st-se-~aae-ava~+as+e-te-tRe 
ae~aFt~eAt-~~9A-Fe~~est~ 

History: Effective December 1, 1992; amended effective August 1, 1993i 
October 1, 1994. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 

33-29-94.1-94. Recordkeeping and reporting. The owner or 
operator of a solid waste management facility, except those permitted by 
rule, shall comply with these recordkeeping and reporting requirements: 

1. A solid waste management facility may not accept solid waste 
until the department has received and approved a report which 
includes narrative, drawings, and test results to certify that 
the facility has been constructed in accordance with the 
approved plans and specifications and as required by the 
permit. 

2. AA--ewAeF--eF-e~eFateF-sRa++-~a~Ata~A-e~eFat~A§-FeeeFas-eA-tRe 
eategeF~es-aAa-we~§Rts-eF-ve+~~es-ef-se+~a-waste--Feee~vea--at 
tRe--fae~+~ty~---AAy-~ajeF An owner or operator shall keep an 
operating record consisting of a copy of each application, 
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plan, report, notice, drawing, inspection log, test result or 
other document required by this article, including those 
enumerated in the subdivisions of this subsection, or a 
permit. The operating record must include any deviations from 
tAe--fae~+~ty--ptaRs;-tAe-pe~~t-aRa this article ~~st-a+se-ae 
Retea-eR-tAe-epeFat~Rg-FeeeFas, the permit, and facility plans 
where department approval is required. The owner or operator 
shall provide a copy of any document in the operating record 
upon receiving a request from the department. The operating 
record must be kept at the facility, or at a location near the 
facility within North Dakota and approved by the department. 

a. The permit preapplication, section 33-28-83.1-81. 

b. The permit application, section 33-28-83.1-82. 

c. An amended permit application, section 33-28-83.1-83. 

d. The site characterization, section 33-28-13-81. 

e. Any site demonstrations, section 33-28-84.1-81. 

f. Documentation of training, section 33-28-84.1-82. 

g. The plan of operation, section 33-28-84.1-83. 

h. Facility inspection logs, section 33-28-84.1-83. 

1. Records of notice, section 33-28-82.1-84. 

j. As-built drawings and certifications, 
33-28-84.1-84 and 33-28-84.1-85. 

sections 

k. The ground water monitoring plan, all monitoring data, and 
statistical interpretations, section 33-28-13-82. 

1. Records of the weight or volume of waste, section 
33-28-84.1-89. 

m. The closure plan, sections 33-28-84.1-85 and 33-28-14-82. 

n. The postclosure plan, sections 33-28-84.1-89 and 
33-28-14-82. 

o. The financial assurance instruments for closure and 
postclosure, chapter 33-28-14. 

p. Records of gas monitoring and remediation, section 
33-28-86.1-82. 

g. The annual report, section 33-28-84.1-84. 
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r. Notices of intent to close and completion of postclosure, 
sections 33-20-04.1-05 and 33-20-04.1-09 respectively. 

s. The permit and any modifications, sections 33-20-02.1-03 
and 33-20-02.1-06. 

3. An owner or opera tor sha 11 prepare and submit a copy of an 
annual report to the department by March first of each year. 
The annual report must cover facility activities during the 
previous calendar year and must include the following 
information: 

a. Name and address of the facility; 

b. Calendar period covered by the report; 

c. Annual quantity for each category of solid waste in tons 
or volume; 

d. Identification of occurrences and conditions that 
prevented compliance with the permit and this article; and 

e. Other items identified in the facility plans and permit. 

History: Effective December 1, 1992; amended effective October 1, 1994. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 

33-29-94.1-95. General closure standards. The requirements of 
this section apply to all solid waste management facilities, unless 
otherwise specified. 

1. Each owner or operator shall close their facility in a manner 
that achieves the following: 

a. Minimizes the need for further maintenance; and 

b. Controls, minimizes, or eliminates any escape of solid 
waste constituents, leachate, fugitive emissions, 
contaminated runoff, or waste decomposition products. 

2. Sequential partial closure must be implemented to minimize the 
working face of a landfill. 

3. Closure must be implemented within thirty days after receipt 
of the final volume of waste and must be completed within one 
hundred eighty days following the beginning of closure 
activities, unless otherwise specified and approved under 
subsection 5. Prior to beginning closure, the owner or 
operator must notify the department in writing of the intent 
to close. 
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4. WReA--etes~Fe--ef--aAy-taAafttt-ts-ee~~tetea-tA-~aFt-eF-wRete; 
eaeR The owner or operator of a landfill for which closure is 
completed in part or whole shall enter into the operating 
record and submit to the department: 

a. As-built drawings showing the topography, pertinent design 
features, extent of waste, and other appropriate 
information; and 

b. Certification by the owner or operator and a professional 
engineer that closure has been completed in accordance 
with the approved closure plan and this article. 

5. Each owner or operator shall prepare and implement a written 
closure plan approved by the department as part of the 
permitting process. The closure plan must ~Fejeet--tt~e 
tAteFvats-at-wRteR-etes~Fe-ts-te-ee-t~~te~eAtea,-aeseFtee--tRe 
Fese~Fees--aAa--e~~t~~eAt--AeeessaFy-feF-etes~Fe;-aAa-taeAttfy 
etes~Fe-eest-estt~ates-aAa-~Fejeetea-f~Aa-wttRaFawats-fFe~-tRe 
ftAaAetat-aSS~FaAee-tAStF~~eAt~: 

a. Estimate the largest area ever requiring final cover at 
any time during the active life of the site; 

b. Estimate the maximum inventory of solid waste onsite over 
the active life of the facility; 

c. For landfills, describe the final cover and the methods to 
install the cover; 

d. Project time intervals at which sequential partial closure 
or closure is to be implemented; 

e. Describe the resources and equipment necessary for 
closure; and 

f. Identify closure costs estimates and provide financial 
assurance mechanisms as required by chapter 33-20-14. 

H;story: Effective December 1, 1992; amended effective October 1, 1994. 
General Author;ty: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 

33-28-94.1-86. Transfer stat;ons, 8attAg---aAa---ee~~aetteA 
processing systems, and drop box fac;l;t;es. 

1. Transfer stations,--eattAg--aAa--ee~~aetteA and processing 
systems must be designed, constructed, and operated to meet 
the following, where applicable: 

a. Control access and maintain aesthetics with a combination 
of fencing, trees, shrubbery, or natural features; 
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b. Be sturdy and constructed of easily cleanable material; 

c. Provide effective control of birds, rodents, insects, and 
other vermin; 

d. Be adequately screened to prevent and control blowing of 
litter; · 

e. Provide protection of the tipping floor from wind, rain, 
or snow; 

f. Minimize noise and dust nuisances; 

g. Provide pollution control measures to protect surface 
water and ground water including runoff and equipment wash 
down water control measures; 

h. Provide all-weather access roads and vehicular traffic 
areas; 

1. Provide any necessary pollution control measures to 
protect air quality including odor and dust control and 
prohibit burning; 

j. Prohibit scavenging; 

k. Have communication capabilities to immediately summon 
fire, police, or emergency personnel in the event of an 
emergency; and 

1. Remove all solid waste from the facility at closure to a 
permitted facility. 

2. Drop box facilities must: 

a. Be accessible by all-weather roads; 

b. Be designed and serviced as often as necessary to ensure 
adequate capacity. Storage of solid waste outside the 
detachable containers is prohibited; and 

c. Remove all remaining solid waste to a permitted facility 
and remove the drop box from the facility at closure. 

H;story: Effective December 1, 1992; amended effective October 1, 1994. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 

33-20-94.1-87. Piles used for storage and treatment - Standards. 

1~--A~~~iea~i~ity~ 
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a~ This section is applicable to solid waste stored or 
treated in piles, composting, sludge piles, scrap tire 
piles ef--~eFe-tRaA-e~gRt-R~AaFea-t~Fes, garbage which is 
in place for more than three days, putrescible waste, 
other than garbage, which is in place for more than three 
weeks, and other solid waste not intended for recycling 
which is in place for more than three months. 

s~--Waste--~~fes--steFea--~A--f~ffy-eAefesea-s~~fS~A§S-aFe-Aet 
s~sjeet-te-tRese-staAaaFas-~Fev~aea--tRat--Ae--+~~~~as--eF 
s+~ages--w~tR--fFee--+~~~~as--aFe-aaaea-te-tRe-~~+e-eF-tRe 
fae~+~ty-aees-Aet-~ese-a-~eteAt~a+-tRFeat-te-R~~aA--Rea+tR 
aAS-tRe-eAV~F9A~eAt~ 

1. Vector control measures must be instituted when necessary to 
prevent the transmission of disease and otherwise prevent and 
reduce hazards created by rats, snakes, insects, birds, cats, 
dogs, skunks, and other animals or vermin. 

2. An owner and operator of a waste pile, except composting of 
grass and leaves, shall: 

a. Comply with the general facility standards of section 
33-20-04.1-02; and 

b. Re~eve Maintain the site including the removal of all 
solid waste, as necessary, and at closure to a permitted 
facility, or otherwise manage the waste that is in keeping 
with the purpose of this article. 

3. Requirements for waste piles likely to produce a leachate are: 

a. Waste piles must be underlain by concrete, asphalt, clay, 
or an artificial liner. The liner must be of sufficient 
thickness and strength to withstand stresses imposed by 
waste handling equipment and the pile; 

b. Runoff and run-on control systems must be designed, 
installed, and maintained to handle a twenty-five-year, 
twenty-four-hour storm event; 

c. Based on site and waste characteristics and the proposed 
operation, the department may require that waste piles 
have the following: 

(1) A ground water monitoring system that complies with 
chapter 33-20-13; 

(2) A leachate collection and treatment system; and 

(3) Financial assurance; and 
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d. The department may require that the entire base or liner 
be inspected for wear and integrity and repaired or 
replaced by removing storage waste or otherwise providing 
inspection access to the base or liner. 

4. An owner or operator of a tire pile shall: 

a. Control access to the tire pile by fencing; 

b. Limit tRe--ttFe--~t~e iles of sera tires to a maximum 
basal area of ten thousand square feet 929 square meters] 
in size, which, along with the fire lane, must be 
underlain by concrete, asphalt, clay overlain with gravel, 
or other appropriate material of sufficient thickness, 
strength, and low permeability to withstand stresses 
imposed by waste handling equipment, fire control 
equipment, and to minimize liquid infiltration in case of 
a fire; 

c. Limit the height of the tire pile to twenty feet [6.1 
meters]; 

d. Provide for a fifty-foot [15.24-meter] fire lane around 
the tire pile; 

e. Provide site access by fire control equipment; 

f. Provide run-on and runoff control systems adequate to 
control surface water from a twenty-five-year, 
twenty-four-hour precipitation event; and 

g. €effi~~y--wttR--s~aseetteA-3--tf--tRe--teta~-aee~ffi~~atteA-ef 
ttFes-eA-tRe-stte-eMeeeas-a-aasa~--aFea--ef--teA--tRe~saAa 
s~~aFe---feet---{929---s~~aFe--ffieteFs} Provide financial 
assurance adequate to remove stockpiled waste and to 
remediate environmental contingencies. 

5. An owner or operator of a composting facility for grass and 
leaves shall: 

a. Direct surface water or storm water from composting and 
waste storage areas; 

b. Control surface water drainage to prevent leachate runoff; 

c. Store solid waste separated from compostable material in a 
manner that controls vectors and aesthetic degradation, 
and remove this solid waste from the site to an 
appropriate facility at least weekly; 

d. Turn the yard waste periodically to aerate the waste, 
maintain temperatures, and control odors; and 
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e. Prevent the occurrence of sharp objects greater than one 
inch [2.54 centimeters] in size in finished compost 
offered for use. 

History: Effective December 1, 1992; amended effective October 1, 1994. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 

33-29-94.1-98. Se+~a--waste--~Feeess~Ag--aAa--Fese~Fee Resource 
recovery --StaAaaFas facilities. In addition to sections 33-20-04.1-02, 
33-20-04.1-03, 33-20-04.1-04, and 33-20-04.1-05, the owner or operator 
of a facility which conducts se+~a--waste--~Feeess~Ag--eF--e~eFates--a 
resource recovery syste~ other than processing shall comply with these 
standards. 

1. All liquids must be collected and treated to meet the water 
protection provisions of chapter 33-20-13. 

2. Surface water must be diverted away from all open storage 
areas. 

3. Solid waste must be confined to storage containers and areas 
specifically designed to store waste. Waste handling and 
storage systems must provide sufficient excess capacity to 
prevent nuisances, environmental impacts, or health hazards in 
the event of mechanical failure or unusual waste flows. 

4. Se+~a--waste-~Feeess~Ag-aAa-Fese~Fee Resource recovery systems 
or facilities must be operated on first-in, first-out basis. 
Stored solid waste containing Ae~seAe+a-waste garbage may not 
be allowed to remain unprocessed for more than forty-eight 
hours unless adequate provisions are made to control flies, 
rodents, odors, or other environmental hazards or nuisances. 

5. All solid waste, recovered materials, or residues must be 
controlled and stored in a manner that does not constitute a 
fire or safety hazard or a sanitary nuisance. 

6. All residues from se+~a-waste-~Feeess~Ag-aAa resource recovery 
systems or facilities must be handled and disposed according 
to this article. 

7. All incinerators used for solid waste must be constructed and 
operated in compliance with article 33-15. 

History: Effective December 1, 1992; amended effective October 1, 1994. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 

33-29-94.1-99. General disposal standards. 
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1. In addition to sections 33-20-04.1-02, 33-20-04.1-03, 
33-20-04.1-04, and 33-20-04.1-05, the standards of this 
section apply to all landfills, surface impoundments closed 
with solid waste in place, and land treatment units, unless 
otherwise indicated. 

2. Construction and operation standards for solid waste 
management facilities regulated by this section: 

a. Every solid waste landfill or facility shall have and 
maintain, or have access to, equipment adequate for the 
excavation, compaction, covering, surface water 
management, and monitoring procedures required by approval 
plans and this article. 

b. Roads must be constructed and maintained to provide access 
to the facility. Access roads must be cleaned and 
decontaminated as necessary. 

c. There must be available an adequate supply of suitable 
cover material, which, if necessary, must be stockpiled 
and protected for winter operation. 

d. The final cover of all disposal facilities must be 
designed and constructed in a manner that ensures the 
quality and integrity of the hydraulic barrier and the 
protective vegetative cover. 

e. The working face or open area of a landfill must be 
limited in size to as small an area as practicable. 
Sequential partial closure must be implemented as 
necessary to keep the disposal area as small· as 
practicable and to close filled areas in a timely manner. 

f. T~e--a~s~esat--ef--t~~~~as;-st~ages;-aAa-wastes-eeAta~A~A§ 
fpee--t~~~~as--~A--eMeess--ef--~e~se~eta---~~aAt~t~es---ts 
~Pe~~s~tea-~Atess-a~t~eP~lea-sy-t~e-ae~aPtffieAt~ 

§~ All disposal facilities shall identify, quantify, remove, 
stockpile, and maintain suitable plant growth material for 
later use in closure. 

~~ ~ Any recycling or salvage activity must be authorized by 
the owner or operator and must be in a separate area in a 
manner to avoid injury and interference with the landfill 
operation. 

~~ h. Vehicles, farm machinery, metal appliances, or other 
similar items brought to the facility for recycling may be 
stored temporarily in a separate area. 

a~ i. Vector control measures, in addition to the application of 
cover material, must be instituted whenever necessary to 
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prevent the transmission of disease, prevent bird hazards 
to aircraft, and otherwise prevent and reduce hazards 
created by rats, flies, snakes, insects, birds, cats, 
dogs, and skunks. 

k~ ~ All domestic animals must be excluded from the facility. 
Feeding of garbage to animals is prohibited. 

+~ k. All earthen material must be maintained onsite unless 
removal from the site is authorized by the department. 

3. Construction and operation standards, excluding inert waste 
landfills. 

a. The landfill must be designed and operated to prevent the 
run-on and runoff of surface waters resulting from a 
maximum flow of a twenty-five-year, twenty-four-hour 
storm. 

b. Facilities rece1v1ng on average over twenty tons [18.2 
metric tons] per day of solid waste shall make provisions 
for measuring all waste delivered to and disposed in the 
facility. Weight measurements are preferable; volume 
measurements (cubic yards) are acceptable. 

c. Active areas of the landfill must be surveyed periodically 
to ensure that filling is proceeding in a manner 
consistent with the landfill design and that closure 
grades are not exceeded. 

d. All s~Ffaee--wa~eF--Fes~t~~Ag--fFeffi run-on; or runoff; 
sAeWffiet~;-~Af~t~Fa~~eA;-a~Fee~-~Fee~~~~a~~eA;-eF--teaeRa~e 
must be properly controlled to avoid aAy its concentration 
ef-wa~eF on or in ~Re solid waste and to minimize 
infiltration ef--wa~eF in~he waste material. Was~e 
a~s~esa+ Disposal shall avoid any areas within the 
facility where s~Ffaee--wa~eF--~s-eeAeeA~Fa~ea run-on or 
runoff accumulates. 

e. Leachate removal systems must be operated and maintained 
to assure continued function according to the design 
efficiency. This shall include, where applicable: 

(1) Flushing, inspection and, if necessary, repair of 
collection lines after placement of the first layer 
of waste in a landfill cell; 

(2) Annual sampling and analysis of leachate for the 
parameters required under the ground water quality 
monitoring required under section 33-20-13-02; 

(3) At minimum, semiannual monitoring of leachate head or 
elevations above the liner; 
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(4) Annual flushing of leachate collection lines to 
remove dirt and scale; and 

(5) Inclusion of leachate removal system operation, 
inspection, and maintenance procedures in the 
operating record. 

4. Closure standards, excluding land treatment units. 

a. Closed solid waste management units may not be used for 
cultivated crops, heavy grazing, buildings, or any other 
use which might disturb the protective vegetative and soil 
cover. 

b. All solid waste management units must be closed with a 
final cover designed to: 

(1) Have a permeability less than or equal 
permeability of any bottom liner or natural 
present; 

to the 
subsoils 

(2) Minimize precipitation run-on from adjacent areas; 

(3) Minimize erosion and optimize drainage of 
precipitation falling on the landfill. The grade of 
slopes may not be less than three percent, nor more 
than fifteen percent, unless the permit applicant or 
permittee provides justification to show steeper 
slopes are stable and will not result in eMeess~ve 
epes~eA surface soil loss in excess of one-tenth of 
one percent per year for the first year and 
one-hundredth of one percent per year thereafter. In 
no instance may slopes exceed twenty-five percent; 
and 

(4) Provide a surface drainage system which does not 
adversely affect drainage from adjacent lands. 

c. The final cover must include six inches [15.2 centimeters] 
or more of suitable plant growth material which must be 
seeded with shallow rooted grass or native vegetation. 

5. Postclosure standards for solid waste management facilities 
regulated by this section. 

a. The owner or operator of a landfill or a surface 
impoundment closed with solid waste in place shall meet 
the following during the postclosure period: 

(1) Maintain the integrity and effectiveness of the final 
cover, including making repairs to the cover to 
correct effects of settlement, subsidence, and other 
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eventst and preventing run-on and runoff from eroding 
or otherwise damaging the final cover; 

(2) Maintain and operate the leachate collection systemt 
if applicable; 

(3) Monitor the ground water and maintain the ground 
water monitoring systemt if applicable; and 

(4) Operate and maintain the gas control systemt if 
applicable. 

b. The owner or operator of a municipal waste landfillt an 
industrial waste landfillt a special waste landfillt a 
surface impoundment closed with solid waste remaining in 
placet or a land treatment facility shall prepare and 
implement a written postclosure plan approved by the 
department as a part of the permitting process. The 
postclosure plan must address facility maintenance and 
monitoring activities for a postclosure period of thirty 
years. 

(1) Postclosure includes appropriate: ground water 
monitoring; surface water monitoring; gas monitoring; 
and maintenance of the facilityt facility structurest 
and ground water monitoring systems. 

(2) The postclosure plan must: provide the name, 
addresst and telephone number of the person or office 
to contact during the postclosure period; and project 
time intervals at which postclosure activities are to 
be implementedt identify postclosure cost estimatest 
aAa-~Fejeeiea-f~Aa--w~iRaFawa+s--fFeffi--iRe--f~AaAe~a+ 
ass~FaAee--~ASiF~ffieAi and provide financial assurance 
mechanisms as required by chapter 33-20-14. 

(3) · The department may require an owner or operator to 
amend the postclosure plant including an extension of 
the postclosure periodt and implement the changes. 
If the permittee demonstrates that the facility is 
stabilizedt the department may authorize the owner or 
operator to discontinue postclosure activities. 

c. Following completion of the postclosure periodt the owner 
or operator shall notify the department verifying that 
postclosure management has been completed in accordance 
with the postclosure plan. 

H;story: Effective December 1t 1992; amended effective August 1t 1993i 
October 1, 1994. 
General Author;ty: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 
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CHAPTER 33-28-85.1 

33-28-85.1-81. Applicability. An owner or operator of an inert 
waste landfill, which does not qualify for a permit by rule, shall 
comply with this chapter and with sections 33-20-04.1-02, 33-20-04.1-03, 
33-20-04.1-04, 33-20-04.1-05, and 33-20-04.1-09. An inert waste 
landfill, which is permitted by rule, shall comply with section 
33-20-02.1-02 and with this chapter, but is exempt from sections 
33-29-94~±-92; 33-20-04.1-03; and 33-20-04.1-04. 

History: Effective December 1, 1992; amended effective October 1, 1994. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 

33-28-85.1-83. Lime sludge waste. Lime sludge from a water 
treatment plant may be disposed in an inert waste landfill eeAt~A§eAt 
~~eA---~Fe~eF---aes~§A;---e~eFat~eA;--aAa--~eP~~tt~A§--Pe~~~Fe~eAts--aAa 
contingent upon departmental approval, which must be based upon factors 
such as site characteristics, site design, site operation, or permit 
conditions. 

History: Effective December 1, 1992; amended effective October 1, 1994. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 
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CHAPTER 33-29-96.1 

33-29-96.1-91. Applicability. The requirements of this chapter 
and of sections 33-20-01.1-08, 33-20-04.1-02, 33-20-04.1-03, 
33-20-04.1-04, · 33-20-04.1-05, and 33-20-04.1-09 apply to owners and 
operators of municipal waste landfills, except that the department may 
allow alternate ses~§A-aAS-~eFfeF~aAee-s~aASaFSs performance and design 
criteria, as specified in subsections 2 and 3 of section 33-20-06.1-02, 
and it rna waive section 33-20-04.1-03 for a municipal waste landfill 
receiving less than twenty tons 18.2 metric tons] per day based upon 
factors such as the site•s climate, hydrogeology, topography, geology, 
ground water quality and location~ and the type of wastes received. 

History: Effective December 1, 1992; amended effective October 1, 1994. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 

33-29-96.1-92. Performance and design criteria. The owner or 
operator of a municipal waste landfill facility shall comply with these 
design, construction, and operating standards. 

1. Access to the facility must be controlled by lockable gates 
and a combination of fencing, natural barriers, or artificial 
barriers. The gates must be locked when an attendant is on 
duty. 

2. Any new or lateral expansion of a municipal waste landfill 
must be underlain with a hydraulic barrier and leachate 
removal system capable of collecting and removing leachate and 
contaminated surface water within the landfill. 

a. The liner and leachate removal system must be compatible 
with the waste and leachate. 

b. The liner and leachate removal system must maintain its 
integrity for the life of the facility and the postclosure 
period. 

c. The leachate removal system must have a collection 
efficiency of ninety percent or better and be capable of 
maintaining a hydraulic head of twelve inches [30.5 
centimeters] or less above the liner. 

d. The liner must consist of one of the following: 

(1) A natural soil liner constructed of at least four 
feet [1.2 meters] of natural soil having a hydraulic 
conductivity not to exceed 1 x 10-7 centimeters per 
second; or 
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(2) A composite liner consisting of two components; the 
upper component must consist of a minimum thirty mil 
flexible membrane liner, and the lower component must 
consist of at least a two-foot [61.0-centimeter] 
layer of compacted soil with a hydraulic conductivity 
of no more than 1 x 10-7 centimeters per second. 
Flexible membrane liner components consisting of high 
density polyethylene must be at least sixty mil 
thick. The flexible membrane liner component must be 
installed in direct and uniform contact with the 
compacted soil component. 

e. The drainage layer of the leachate removal system must 
have a hydraulic conductivity of 1 x 10-3 centimeters per 
second or greater throughout. The drainage layer must 
have sufficient thickness to provide a transmissivity of 
3.0 x 10-2 centimeters squared per second or greater. 

f. Appropriate measures must be provided as necessary for 
preparation of the liner subgrade, quality assurance, and 
quality control testing of the construction of the liner 
and leachate removal system, and protection and 
maintenance of the liner and leachate removal system to 
ensure the integrity of the system. 

g. An alternative liner and leachate removal system for a 
landfill site may be approved by the department easeS--SA~ 
The department must consider factors such as the proposed 
system•s ability to control leachate migration, the 
hydrogeologic characteristics of the site and surrounding 
land. the climate of the area. or the potential leachate 
quality. 

3. The liner and leachate removal system in combination with the 
final cover must achieve a site efficiency of ninety-five 
percent or better for rejection or collection of the 
precipitation that falls on the site. 

4. Methane and other gases from waste decomposition may not be 
allowed to migrate laterally from the landfill so as to 
endanger structures, environmental resources, or adjacent 
properties. 

a. The concentration of methane gas generated by landfills on 
the facility must not exceed twenty-five percent of the 
lower explosive limit for methane in structures or 
appurtenances on the facility. 

b. The concentration of methane gas must not exceed the lower 
explosive limit for methane at the facility boundary. 

c. Monitoring of methane gas must be conducted at least 
quarterly, on a schedule proposed by the owner or operator 
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and approved by the department, to assure that the 
standards of subdivisions a and b are met. The frequency 
of monitoring must consider such factors as the facility 
site conditions, hydrogeologic conditions surrounding the 
site, or climate of the area. 

d. If methane gas levels exceed the standards of 
subdivisions a and b, the owner or operator must: 

(1) Immediately take action to protect public health; 

(2) Notify the department within seven days; and 

(3) Implement remedial measures within sixty days. 

5. A certified operator must be on duty while the facility is 
receiving solid waste. Facilities receiving on average over 
twenty tons [18.2 metric tons] of municipal waste per day 
shall have an attendant at or near the entrance to the 
facility to monitor, accept or reject, measure, and record 
wastes arriving at the facility. 

6. Solid waste must be unloaded at the bottom of the working face 
of the fill. The waste must then be spread in layers and 
compacted as densely as practicable. Each layer may not 
exceed a thickness of two feet [61.0 centimeters] of material 
after compaction is completed. 

7. Household pet animal carcasses may be buried along with other 
municipal household waste. Larger animal carcasses must be 
disposed of immediately and must be placed at least four feet 
[1.2 meters] below grade with at least twelve inches [30.5 
centimeters] of cover material directly covering the carcass. 

8. The following wastes may not be accepted for disposal in 
municipal waste landfills unless approved by the department: 

a. Hazardous waste, except in amounts normally in municipal 
waste; 

b. Industrial waste, if not addressed in the industrial waste 
management plan and the permit; 

c. Lead acid batteries; 

d. Liquids, except in amounts normally in household waste, 
unless the liquid is leachate or gas condensate derived 
from the municipal solid waste landfill and the municipal 
solid waste landfill, whether it is a new or existing 
landfill or a lateral expansion, is designed with a 
composite liner and leachate collection system as 
described in this section; 
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e. Major appliances; 

f. Municipal waste incinerator ash; 

g. Other waste, if the department determines that such waste 
has toxic or adverse characteristics which can impact 
public health or environmental resources; 

h. Pesticide containers which are not empty and have not been 
triple-rinsed, except those normally in municipal waste; 

i. Polychlorinated biphenyls (PCB) waste as defined in 40 CFR 
part 761; 

~ Raw or digested sewage sludges, lime sludges, grit chamber 
cleanings, animal manure, septic tank pumpings, bar 
screenings, and other sludges, if not included in the 
permit; 

j~ ~ Regulated infectious waste, except in amounts normally in 
household waste; 

k~ 1. Special waste; and 

+~ m. Was~e Used oil. 

9. A uniform compacted layer of six inches [15.2 centimeters] or 
more of suitable earthen material or other departmentally 
approved material must be placed on all solid waste by the end 
of each working day. All cover must be free of trash, 
garbage, or other similar waste. 

10. On all areas where final cover or additional solid waste will 
not be placed within one month, an additional six inches [15.2 
centimeters] or more of compacted, clay-rich earthen material 
or other departmentally approved material must be placed. 
This intermediate cover may be removed when disposal 
operations resume. 

History: Effective December 1, 1992; amended effective August 1, 1993i 
October 1, 1994. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 
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CHAPTER 33-28-97.1 

33-29-97.1-91. Performance and design criteria. In addition to 
the requirements of section 33-20-01.1-08 and chapter 33-20-04.1, the 
owner or operator of an industrial waste landfill or a special waste 
landfill shall comply with the design, construction, and operating 
standards as follows: 

1. On all areas of the landfill where final cover or additional 
solid waste will not be placed within six months, eight inches 
[20.3 centimeters] or more of compacted clay-rich soil 
material, similar material, or a synthetic cover must be 
placed to prevent pending of surface water, to minimize 
infiltration of surface water, and to control windblown dust. 

2. Solid waste disposal in industrial waste landfills and special 
waste landfills must be limited to those wastes identified in 
the permit application or permit. Regulated infectious waste, 
was~e used oil as a free liquid, hazardous waste, and 
radioactive waste may not be accepted for disposal at the 
landfill. 

3. All solid wastes deposited at the landfill must be spread and 
compacted as densely as practicable to minimize waste volume 
and promote drainage of surface water. 

4. Any new or lateral expansion of an industrial waste landfill 
must be designed with an appropriate hydraulic barrier and 
leachate management system capable of collecting and removing 
leachate and contaminated surface water within the disposal 
unit. 

a. The liner and leachate removal system must be compatible 
with the waste and leachate. 

b. The liner and leachate removal system must maintain its 
integrity during the operating period and through the 
postclosure period. 

c. The system must have a collection efficiency of 
AtAe~y-ftve ninety percent or better and must be capable 
of maintaining a hydraulic head of twelve inches [30.5 
centimeters] or less above the liner. 

d. For landfills that receive wastes containing water soluble 
constituents, the liner must consist of at least four feet 
[1.2 meters] of compacted natural soil having a hydraulic 
conductivity not to exceed 1 x 10-7 centimeters per 
second. This requirement does not apply to landfills 
receiving only oilfield drilling cuttings and drilling 
mud. 
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e. A composite liner is required for landfills rece1v1ng 
wastes which may contain leachable organic constituents. 
The liner must consist of at least three feet [91.4 
centimeters] of recompacted cla1 with a hydraulic 
conductivity not to exceed 1 x 10- centimeters per second 
overlain with at least a sixty mil flexible membrane 
liner. 

f. The drainage layer must have a hydraulic conductivity of 
1 x 10-3 centimeters per second or greater throughout. 
The drainage layer must have a sufficient thickness to 
provide a transmissivity of 3 x 10-2 centimeters squared 
per second or greater. 

g. AA--atteFAat~ve--t~AeF--ffiay--ee-a~~Fevea-ey-t~e-ae~aFtffieAt 
easea-eA-t~e-~Fe~esea-systeffiiS-aB~t~ty-te-eeAtFBt-teae~ate 
ffi~§Fat~eA~ 

~~ The liner and leachate removal system in combination with 
the final cover must achieve a site efficiency of at least 
ninety-eight and one-half percent or better for collection 
or rejection of the precipitation that falls on the site. 

~~ h. The requirements of this subsection for a liner aRe~ 
leachate collection system, or both liner and leachate 
collection system may be wa~vea modified by the department 
if the permit applicant eaA-BeffieAstFate demonstrates that, 
based on factors such as geology and hydrology of the 
site, characteristics of the waste, and engineering 
design, t~e--t~AeF--aAa-teae~ate-eetteet~eA-systeffi-~s-Aet 
AeeessaFy any leachate migration can be prevented or 
controlled. 

History: Effective December 1, 1992; amended effective August 1, 1993i 
October 1. 1994. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 
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CHAPTER 33-29-98.1 

33-29-98.1-91. Performance and design criteria. In addition to 
the requirements of section 33-28-84.1-89, the owner or operator of a 
surface impoundment shall comply with the following: 

1. Applicability. 

a. The design, construction, and operating standards of this 
section are applicable to surface impoundments that store 
or treat solid waste, sludges containing free liquids, 
free liquids containing high concentrations of dissolved 
solids, or liquids derived from processing or handling 
solid waste. 

b. The standards of this section are not applicable to the 
fo 11 owing units: 

(1) Surface impoundments which treat wastewater, the 
discharge of which is subject to federal, state, or 
local water pollution discharge permits; 

(2) Surface impoundments which handle agricultural waste 
generated by farming operations; 

(3) Lime sludge settling basins; 

(4) Basins used to collect and store storm water runoff; 
and 

(5) Oil and gas exploration and production waste 
regulated under North Dakota Century Code section 
38-08-84. 

2. The owner or operator must design, construct, and operate each 
surface impoundment so as to: 

a. Comply with the surface water and ground water protection 
standards of chapter 33-28-13; 

b. New units must have a compacted soil liner of a minimum 
twe four feet £6±~9--eeAt~ffietePSf [1.22 meters] of 
1 x 1~ centimeters per second or lesser hydraulic 
conductivity or aA--e~~tvateAt any combination of soil 
liner thickness, underlying soil thickness;--se~t and 
hydraulic conductivity, or a flexible membrane liner which 
would control the migration of waste or waste constituents 
tRPe~gR-tRe-t~AeP during the active life of the surface 
impoundments and, for surface impoundments closed with 
solid waste in place, during the postclosure period; 
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c. Have dikes designed to maintain their structural integrity 
under conditions of a leaking liner and capable of 
withstanding erosion; and · 

d. Have the freeboard equal to or greater than two feet [61.0 
centimeters] to avoid overtopping from wave action or 
precipitation. 

3. Monitoring and inspection. 

a. While a surface impoundment is in operation, it must be 
inspected by the owner or operator monthly and after 
storms to detect evidence of any of the following: 

(1) Deterioration, malfunctions, or improper operation of 
control systems; 

(2) Sudden drops in the level of the impoundment 1 S 
contents; and 

(3) Severe erosion, seepage, or other signs of 
deterioration in dikes or other containment devices. 

b. Prior to placing a surface impoundment into operation or 
prior to renewed operation after six months or more during 
which the impoundment was not in service, a professional 
engineer must certify that the impoundment 1 S dike and 
liner have structural integrity. 

4. Emergency repairs and contingency plans. 

a. When a malfunction occurs in the waste containment system 
which can cause a release to land or water, a surface 
impoundment must be removed from service and the owner or 
operator must take the following actions: 

(1) Immediately shut down the flow of additional waste 
into the impoundment; 

(2) Immediately stop the leak and contain the waste which 
has been released; 

(3) Take steps to prevent catastrophic failure; 

(4) If a leak cannot be stopped, empty the impoundment; 

(5) Clean up all released waste and any contaminated 
materials; and 

(6) Notify the department of the problem within 
twenty-four hours after detecting the problem. 
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b. As part of the contingency plan, the owner or operator 
must specify a procedure for complying with the 
requirements of subdivision a of this subsection. 

c. No surface impoundment that has been removed from service 
in accordance with the requirements of this section may be 
restored to service unless the portion of the impoundment 
which was failing is repaired and the following steps are 
taken: 

(1) If the impoundment was removed from service as the 
result of actual or imminent dike failure, the owner 
or operator must certify the dike•s structural 
integrity; and 

(2) If the impoundment was removed from service as the 
result of a sudden drop in the liquid level, the 
following actions must be taken: 

(a) For any existing portion of the impoundment 
without a liner, a liner must be installed; and 

(b) For any portion of the impoundment that is 
lined, the liner must be repaired and the owner 
or operator must certify that the repaired liner 
meets the design specification approved in the 
permit. 

d. A surface impoundment, that has been removed from service 
in accordance with the requirements of this subsection and 
that is not repaired within six months, must be closed in 
accordance with the provisions of sections 33-28-84.1-85 
and 33-28-84.1-89. 

History: Effective December 1, 1992; amended effective October 1, 1994. 
General Authority: NDCC 23-29-84 
Law Implemented: NDCC 23-29-84 
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CHAPTER 33-28-18 
33-28-18-83. Waste disposal. In addition to the requirements of 

section 33-20-01.1-08 and chapter 33-20-04.1, the owner or operator of a 
landfill shall comply with the performance and design criteria as 
follows: 

1. Any new or lateral expansion of a landfill must be designed 
with a hydraulic barrier and leachate management system. 

a. Synthetic liners, leachate detection systems, and leachate 
removal systems must be compatible with solid waste 
disposed and the waste•s leachate. 

b. Leachate removal and management systems must be capable of 
collecting and removing leachate and contaminated surface 
water. 

c. Synthetic liners and leachate removal systems must 
withstand all physical and chemical stresses during the 
operating period and through the postclosure period. 

d. The synthetic liners and leachate ee++eet~eA removal 
systems must have a collection efficiency of ninety-seven 
percent or better of precipitation falling on the fill 
area before closure and must be capable of removing 
leachate to limit the hydraulic head above the upper 
liner, exclusive of collection sumps, to twelve inches 
[30.5 centimeters] or less within thirty-six hours of a 
precipitation event. 

e. A composite liner is required which includes at a minimum 
from bottom to top: 

(1) At least three feet [91.4 centimeters] of recompacted 
clay with a hydraulic conductivity not to exceed 
1 x 10-7 centimeters per second; 

(2) A synthetic flexible membrane liner at least sixty 
mil thick; 

(3) A secondary drainage layer with a hydraulic 
conductivity of 1 x 10-3 centimeters per second or 
greater throughout and with sufficient thickness to 
provide a transmissivity of 3 x 10-2 centimeters 
squared per second or greater; 

(4) A synthetic flexible membrane liner at least eighty 
mil thick; and 

(5) A drainage layer with a hydraulic conductivity of 
1 x 10-3 centimeters per second or greater and with 
sufficient thickness to provide a transmissivity of 
3 x 10-2 centimeters squared per second or greater. 
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f. No composite liner may be exposed to freezing more than 
one winter season. At least three feet of solid waste or 
other material approved by the department must be placed 
above the upper drainage layer on all lined areas by 
December first. No disposal may take place after December 
first in areas which have not met this requirement without 
first testing the composite liner•s integrity and 
receiving approval from the department. 

2. The facility must include a leachate detection and eetteei~eR 
removal system and an onsite leachate management system or 
offsite leachate management. 

a. The amount of leachate collected for onsite or offsite 
management must be measured and recorded. 

b. The quality of the leachate must be periodically evaluated 
on a schedule proposed by the facility owner and approved 
by the department. 

c. The department may require the construction of onsite 
surface impoundments to achieve the equivalent or better 
design standards of onsite landfills, based on site 
specific factors such as hydrogeological characteristics, 
anticipated leachate quality, anticipated static head or 
expected duration of use. 

d. The department may require an owner or operator to control 
wildlife access to onsite surface impoundments based upon 
leachate quality and site circumstances. 

3. Runoff must be contained, collected, and transferred to an 
onsite surface impoundment, unless another management method 
is approved by the department. 

4. Solid waste disposal in landfills must be limited to those 
wastes identified in the permit application, waste acceptance 
plan, or permit. Regulated infectious waste, wasie used oil 
as a free liquid which can be recovered or recycled, hazardous 
waste, and radioactive waste may not be accepted for disposal 
at the landfill. 

5. All solid wastes deposited at the landfill must be placed, 
spread, or compacted to minimize or prevent settlement and to 
promote drainage of surface water. The sequence and direction 
of below-grade operations must be conducted to prevent surface 
water from entering the active fill area. 

6. On all areas of the landfill where final cover or additional 
solid waste will not be placed within one month, eight inches 
[20.3 centimeters] or more of compacted clay-rich soil 
material, similar material, or a synthetic cover must be 
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placed to prevent pending of surface water, to minimize 
infiltration of surface water, and to control windblown dust. 

7. The composite liner in combination with the final cover after 
closure must achieve an efficiency of at least ninety-nine and 
nine-tenths percent or better for collection or rejection of 
the precipitation that falls on the landfill. 

History: Effective August 1, 1993; amended effective October 1, 1994. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 
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CHAPTER 33-29-13 

33-29-13-91. Site characterization. The department shall require 
adequate s~Ffaee--aAa--s~es~Ffaee--wateF--~~a+~ty--ffieA~teF~Ag--aAa site 
characterization to ensure that the waters of the state are not or will 
not be adversely impacted by the solid waste management facility. At a 
minimum, the ~A~t~a+-AyaFe+eg~e site characterization must address the 
following: 

1. Location and water quality of lakes, rivers, streams, springs, 
or wetlands within one mile [1.61 kilometers] of the site 
boundary based on available data; 

2. Domestic and livestock wells within one mile [1.61 kilometers] 
of the site boundary. Information collected should include 
the location, water quality, depth to water, well depth, 
screened intervals, yields, and the aquifers tapped; 

3. Site location in relation to the one hundred-year floodplain; 

4. Depth to the thicknesses of the uppermost aquifers; 

5. Hydrologic properties of the uppermost aquifers beneath the 
proposed facility including existing water quality, flow 
directions, flow rates, porosity, coefficient of storage, 
hydraulic conductivity, and potentiometric surface or water 
table; and 

6. An evaluation of the potential for impacts to surface and 
ground water quality from the proposed facility. 

History: Effective December 1, 1992; amended effective October 1, 1994. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04, 23-29-07.6 

33-29-13-92. Ground water quality monitoring. 

1. Basea--~~eA--tAe--s~te--eRaFaeteF~st~es--aAa-ty~e-ef-fae~+~ty; 
a~~+~eaAts-ffiay-ee-Fe~~~Fea--te An owner or operator of a 
resource recovery unit, a land treatment unit, a surface 
impoundment, or a landfill, except an inert waste landfill, 
must incorporate a ground water monitoring system into the 
design of the facility. If the owner or operator demonstrates 
to the department that there is no potential for migration of 
solid waste constituents to the uppermost aquifer during the 
life of the solid waste management unit and the postclosure 
period, the department may suspend this requirement. The 
demonstration must be based upon factors such as the site 
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characterization, the solid waste characteristics and 
constituents, the potential capacity of the unit or facility, 
and the physical, chemical. and biological processes affecting 
contaminant fate and transport. 

2. Ground water monitoring systems must be designed to 
effectively detect the migration of ~eae~ale-eeAsl4l~eAts-fFem 
t~e--~aAaf4~~--~A4ts-eF-et~eF-e~eFat4eAa~-apeas contamination. 
At a minimum, a water quality monitoring system shall: 

a. Include one ground water monitoring well located 
upgradient of the waste--~aAa~4Ag--aAa--steFage--faet~4ty 
solid waste management unit, and at least two wells 
located downgradient of the waste--~aAa~4Ag--aAa--steFage 
faet~4ty unit. The monitoring wells should be installed 
at appropriate locations and depths to yield ground water 
from the uppermost aquifer and all hydraulically connected 
aquifers below the aet4ve--~eFl4eA---ef solid waste 
management units on the facility; 

b. Qee~meAt Represent the elevation of ground water in each 
well immediately prior to purging aAa so that the owner or 
operator may determine the rate and direction of ground 
water flow each time ground water is sampled; 

c. Qee~meAt Represent the quality of ground water that has 
not been affected by se~ta-waste-aet4v4t4est-aAa spills or 
leakage from solid waste management units; 

d. Qee~meAt Represent the quality of ground water to ensure 
detection of contamination passing the compliance 
boundary~i · 

e. Ground water samples at municipal waste landfills must not 
be filtered prior to analysis; and 

f. The frequency and number of samples collected must be 
consistent with statistical procedures for evaluating 
ground water data. A minimum of four independent samples 
from each well must be collected for analysis during the 
first sam lin event for establishin back round data at 
u radient · subdivision c and down radient 
subdivision d wells unless four or more sam lin events 

occur prior to acceptance of solid waste by the facility. 
The monitoring frequency must be semiannual during the 
active life of the facility and during the postclosure 
period. The department may specify an alternate frequency 
for sampling based upon such factors as site 
hydrogeological characteristics, solid waste 
characteristics, evidence of a spill or leakage, or 
resource value of the aquifer. 
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2~ 3. Additional wells may be 
hydrogeological settings or to 
contamination detected. 

required 
define 

in 
the 

complicated 
extent of 

3~ 4. A written ground water monitoring plan sRe~ta must be 
developed for approval by the department and implemented as 
part of the permitting process. The plan must include: 

a. Number and location of wells; 

b. Procedures for decontamination of drilling and sampling 
equipment; 

c. Procedures for sample collection; 

d. ARatyt~eat Sample analytical procedures; 

e. Chain of custody control; 

f. Parameters for analysis; 

g. Quality assurance or quality control procedures; 

h. A monitoring schedule; aRe 

i. Re~eFt~Rg--aRa--aata Data statistical methods and analysis 
procedures~; and 

j. Reporting of a statistical increase over a background 
value or of an exceedance of a maximum concentration limit 
or a water quality standard. 

5. Ground water monitoring data obtained under this section must 
be analyzed within a reasonable period of time after 
completing sampling and laboratory analysis to determine 
whether or not a statistical increase over background values 
or an exceedance of a maximum concentration limit or water 
quality standard has occurred for each parameter required in 
the monitoring plan or permit. Statistical methods must, as 
appropriate: 

a. Be appropriate for the distribution of the data and. if 
inappropriate for a normal theory test, be transformed or 
a distribution-free theory test must be used. 

b. Control or correct for seasonal and spatial variability in 
the data. 

c. Account for data below the limit of detection that can be 
reliably achieved by routine laboratory techniques, using 
the limit as the lowest concentration level for a chemical 
parameter which is below detection. 
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d. Be protective of human health and environmental resources. 

History: Effective December 1, 1992; amended effective October 1, 1994. 
General Authority: NDCC 23-29-04, 23-33-05, 23-33-11, 61-28-04, 
61-28-05 
Law Implemented: NDCC 23-29-04, 23-33-05, 23-33-06, 23-33-08, 23-33-11, 
61-28-04 

33-28-13-83. Water quality standards. 

1. All solid waste management systems, operations, units, and 
facilities must be designed, constructed, operated, 
maintained, closed, and maintained after closure so as to be 
in compliance with North Dakota Century Code chapter 61-28, 
and water quality standards defined in articles 33-16 and 
33-17. +Ae-ae~aFtffieAt-sAa++-s~ee~fy--ffieA~teF~Ag--Fe~~~FeffieAts 
aase8--~~eA--tAe--Aat~Fe--ef--tAe--waste--aR8-s~te-eeA8~t~eAs~ 
Compliance with these standards is enforceable at the 
compliance boundary of the facility;--as--set-feFtA-~A-tAe 
~eFffi~t;-~A+ess-etAeFw~se-aeteFffi~Aea-ay-tAe-ae~aFtffieAt. 

2. Whenever ground water monitoring is required, the department 
must specify in the facility permit the specific elements of 
ground water monitoring, including indicator parameters which 
are constituents in or derived from solid waste, the maximum 
concentration limits in ground water for each parameter not 
otherwise defined by subsection 1, and the compliance 
boundary, considering: 

a. The physical and chemical characteristics of the waste, 
including the potential for migration in surface water, in 
the unsaturated zone beneath the facility, and in ground 
water; 

b. The hydrogeological characteristics of the site and the 
surrounding land; 

c. The existing quality and quantity of ground water, other 
possible sources of contamination, and the direction of 
ground water flow; 

d. The detectability of the indicator parameters or 
constituents in surface water or in ground water; or 

e. The proximity of the facility to surface waters; and 

f. Appropriate parameters from the list in table 1. 

3. The compliance boundary shall be located on land owned by the 
owner of the facilit and no more than five hundred feet 
152.4 meters from a landfill or landfill dis osal cell. 
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TABLE 1 

List of Parameters for Assessing Ground Water Quality 

a. Parameters measured in the field: 

1 and odor 
2 
3 
4 
5 

b. General geochemical parameters: 

1 Amenia nitrogen 11 Chloride 
2 Total hardness 12 Flori de 
3 Iron 13 Nitrate + Nitrite. as N 
4 Calcium 14 Total phosphorus 
5 Magnesium 15 Sulfate 
6 Manganese 16 Sodium 
7 Potassium 17 Total dissolved solids (TDSl 
8 Total alkalinity 18 Total suspended solids (TSSl 
9 Bicarbonate 19 Cation/anion balance 

(10 Carbonate 

c. Heavy metals: 

Group A: Group B: 

1 Arsenic (9 Antimony 
2 Barium 10 Beryll i urn 
3 Cadmium 11 Cobalt 
4 Chromium 12 Copper 
5 Lead 13 Nickel 
6 Mercury 14 Thalli urn 
7 Selenium 15 Vanadium 
8 Silver 16 Zinc 

d. 

e. Naturally occurring radionuclides: 

1 Radon 
2 Radium 
3 Uranium 

f. Volatile organic compounds. both halogenated and nonhalogenated: 

Halogenated: 

Acrylonitrile 
A 11 y 1 ch 1 ori de 
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1.1-Dichloroethylene 
1.2-Dichloropropane 



Bromochloromethane 
Bromodichloromethane 
Bromoform 
Bromomethane 
Carbon disulfide 
Carbon tetrachloride 
Chlorobenzene 

(monochlorobenzene) 
Chlorodibromomethane 
Chloroethane 
Chloroform 
Chloromethane 
Dibromomethane 
1,2-Dibromo-3-chloropropane 
1,2-Dibromoethane 
Dichloroacetonitrile 
1,2-Dichlorobenzene 
1,3-Dichlorobenzene 
1,4-Dichlorobenzene 
Dichlorodifluoromethane 
1,1-Dichloroethane 
1,2-Dichloroethane 

Nonhalogenated: 

Acetone 
Benzene 
Cumene 
Ethyl benzene 
Ethyl ether 
Methyl butyl ketone 
Methyl ethyl ketone 
Methyl iodide 

g. Pesticides: 

Aldrin 
Chlordane 
Chloroform 
4,4 DDT 
Dibenzofuran 
Dieldrin 
Dimethoate 
Endosulfan 

cis-1,3-Dichloropropene 
cis-1,2-Dichloroethylene 
trans-1,2-Dichloroethylene 
trans-1,3-Dichloropropene 
trans-1,4-Dichloro-2-butene 
Dichlorofluoromethane 
Dichloromethane (methylene chloride) 
1,3-Dichloropropene 
2,3-Dichloro-1-propene 
Pentachloroethane 
1,1,1,2-Tetrachloroethane 
1,1,2,2-Tetrachloroethane 
Tetrachloroethylene 
1,1,1-Trichloroethane 
1,1,2-Trichloroethane 
Trichloroethylene 
Trichlorofluoromethane 
1,2,3-Trichloropropane 
1,1,2-Trichlorotrifluoroethane 
Vinyl acetate 
Vinyl chloride 

Methyl isobutyl ketone 
Pyrene 
Styrene 
Tetrahydrofuran 
Toluene 
m-Xylene 
a-Xylene 
p-Xylene 

Endrin 
Heptachlor 
Lindane 
Methyl bromide 
Methyl methacrylate 
Methylene bromide 
Naphthalene 
Parathion 

1 Two measurements: in field, and immediately upon 
sample's arrival in laboratory. 

2 As measured in field. 

3 As measured to the nearest 0.01 foot in field 
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before pumping or bailing. 

History: Effective December 1, 1992; 
General Authority: NDCC 23-29-04, 

amended effective October 1, 1994. 
23-33-05, 23-33-11, 61-28-04, 

61-28-05 
Law Implemented: 
61-28-04 

NDCC 23-29-04, 23-33-05, 23-33-06, 23-33-08, 23-33-11, 

33-20-13-05. Remedial measures and corrective action. 

1. Within ninety days of finding that a parameter has been 
detected at a significant level exceeding the ground water 
standards established under sections 33-20-13-02 and 
33-20-13-03, the owner or operator shall initiate an 
assessment of remedial measures. The assessment must: 

a. Be completed within a reasonable time period, unless 
otherwise specified by permit or the department; 

b. Include an evaluation of the nature and extent of the 
release of the constituents including pathways to human 
and environmental receptors; 

c. Include an analysis of the effectiveness of potential 
remedial measures in meeting all requirements of 
subsection 2 and include the following: 

(1) The performance, reliability, ease of implementation, 
and potential impacts of each potential remedial 
measure; 

(2) The time required to begin and complete each 
potential remedial measure; 

(3) The costs of implementation of each potential 
remedial measure; and 

(4) The permit requirements or other environmental or 
public health requirements that may substantially 
affect implementation of each potential remedial 
measure; 

d. When requested by the department, the owner or operator 
must discuss results of the assessment of remedial 
measures, prior to selection of a corrective action 
remedy, in a public meeting with interested and affected 
persons. 

2. Based on the results of the assessment of remedial measures 
conducted under subsection 1, the owner or operator must 
select a corrective action remedy within thirty days which, at 
minimum, meets the following standards: 
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a. Is protective of human health and environmental resources; 

b. Attains the ground water protection standards under 
sections 33-20-13-02 and 33-20-13-03; 

c. Controls the sources of release so as to reduce or 
eliminate, to the maximum extent practicable, further 
releases of constituents that may pose a threat to human 
health or environmental resources; and 

d. Complies with this article and other applicable 
environmental statutes and rules. 

3. When selecting a corrective action remedy under subsection 2, 
the owner or operator shall consider these factors: 

a. The short-term and long-term effectiveness of the 
potential remedial measure considering: 

(1) Magnitude of reducing exposure to constituents; 

(2) Likelihood of further releases; 

(3) Practical capability of technologies; and 

(4) Time until the standards are achieved. 

b. The ease or difficulty of implementing the potential 
remedial measure considering: 

(1) Availability of equipment and specialists; 

(2) Long-term management needs such as monitoring, 
operation, and maintenance; and 

(3) Need to coordinate with and obtain necessary 
approvals or permits from other agencies. 

c. The need for interim measures to control the sources of 
the release and to protect human health and environmental 
resources. 

d. The schedules for initiating, conducting, and completing 
the potential remedial measure. 

e. Practical capability of the owner or operator. 

4. The owner or operator shall provide the department with a 
document fully describing the remedial measures assessment 
under subsection 1 and the selected corrective action remedy 
under subsections 2 and 3. 
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5. Upon selection of the corrective action remedy under 
subsection 2 and with the concurrence of the department, the 
owner or operator shall establish and implement the remedy. 

a. During implementation, the owner or operator shall monitor 
the effectiveness of the remedy. 

b. Implementation shall ·be considered complete when all 
actions and standards required to complete the remedy have 
been satisfied and approved by the department. 

c. The owner or operator shall place a certification that the 
corrective action remedy has been completed in the 
operating record. 

H;story: Effective October 1, 1994. 
General Author;ty: NDCC 23-29-04, 23-33-11, 61-28-04, 61-28-05 
Law Implemented: NDCC 23-29-04, 23-33-02, 23-33-06, 23-33-08, 61-28-04 
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33-29-14-91. 
facilities. 

CHAPTER 33-29-14 

Financial assurance for solid waste disposal 

1. The requirements of this chapter apply to all new and expanded 
solid waste disposal facilities; and to existing solid waste 
disposal facilities that have not been closed by April 9, 
1994. These requirements do not apply to inert waste 
landfills. 

2. New or expanded facilities must demonstrate financial 
assurance prior to acceptance of solid waste and existing 
facilities by the date given in subsection 1. 

3. P~e+~e+y-ewAee-eF-e~eFatee Owners of facilities may set up one 
aeee~At·mechanism to demonstrate financial assurance for both 
closure and postclosure care of each facility. The amount of 
funds available through the mechanisms must be no less than 
the sum of funds that would be available if a separate 
mechanism had been established and maintained for financial 
assurance of closure and of postclosure care. 

3~--PF~vate+y--ewAee-eF-e~eFatee-fae~+~t~es-m~st-set-~~-a-se~aFate 
aeee~At--feF--eetA--e+es~Fe--aAe--~este+es~Fe--eaFe--ef---eaeA 
fae~+~ty~ 

4. Mechanisms used to demonstrate financial assurance under this 
chapter must ensure that the amount of funds assured is 
adequate to cover the costs of closure and postclosure care 
and that the funds will be available in a timely fashion 
whenever needed, until released from the financial assurance 
requirement by the department. 

5. Mechanisms must be legally valid and binding under North 
Dakota law. 

History: Effective December 1, 1992; amended effective October 1. 1994. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 

33-29-14-92. Cost estimates for closure and postclosure. 

1. Each owner or operator shall prepare separate written closure 
and postclosure east estimates of the costs of hiring a third 
~ to complete identified activities of the facility 
closure and postclosure plans. tAese--est~mates--m~st--ee 
~~eatee-at-+east-eveFy-tAFee-yeaFs~ 
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a. The initial cost estimates must be in current dollars, and 
cost estimates must be adjusted annually for inflation. 

b. The cost estimate for closure must equal the cost of 
closing the largest area requiring a final cover during 
the active life of the facility. 

c. The owner or operator must increase the cost estimates if 
changes in the closure plan or postclosure plan increase 
the maximum costs of closure or postclosure care, 
respectively. The owner or operator may reduce a cost 
estimate for closure if it exceeds the maximum costs of 
closure during the remaining life of the facility or a 
cost estimate for postclosure care if it exceeds the 
maximum costs of postclosure during the remaining 
postclosure period. 

d. The cost estimate for postclosure must account for the 
total costs of postclosure care over the entire 
postclosure period, including the most expensive costs of 
postclosure during the postclosure period. 

2. Each owner or operator shall prepare a new closure or 
postclosure cost estimate whenever any of the following 
occurs: 

a. Changes in operating plans or facility design affect the 
closure or postclosure plans; 

b. There is a change in the expected year of closure; and 

c. The department directs the owner or operator to revise the 
closure or postclosure plan. 

History: Effective December 1, 1992; amended effective October 1, 1994. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 

33-28-14-83. 
postclosure. 

Financial assurance mechanism for closure and 

1. Each owner or operator of an applicable solid waste disposal 
facility shall establish one or more financial assurance 
mechanisms ~R which together total an amount equal to the 
closure cost estimate aRe or postclosure cost estimate 
prepared in accordance with section 33-20-14-02. tAe 
f~RaRe~a+--ass~FaRee--~eeAaR~s~--~~s~--ee--a~~Fevee---ey---~Ae 
ee~aF~~eR~':' 

2. Se+~e--was~e--e~s~esa+-fae~+~~~es-sAa++-~Fev~ee-eRe-eF-~eFe-ef 
~Ae Each financial assurance mechanism must be approved by the 
department. The following financial assurance ~RS~F~~eR~s 
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mechanisms are acceptable. provided respective requirements of 
section 33-20-14-07 are met: 

a. Reserve account; 

b. Trust fund; 

c. Surety bond; 

d. Irrevocable letter of credit; 

e. Financial test; 

f. Insurance policy; and 

f~ ~ Corporate guarantee in accordance with the form and 
content of subdivision a of subsection ±9 8 of section 
33-24-05-81. 

3. A trust fund. surety bond, letter of credit, corporate 
guarantee. financial test. or insurance policy may be 
terminated or canceled only if alternate financial assurance 
is substituted or if the owner or operator is released from 
the requirement by the department. 

History: Effective December 1, 1992; amended effective October 1. 1994. 
General Authority: NDCC 23-29-04 
law Implemented: NDCC 23-29-04 

33-29-14-94. Implementation of financial assurance for closure 
and postclosure. 

1. The closure plan and postclosure plan required by this article 
must specify the financial assurance mechanisms required by 
this chapter and, if a reserve account, trust fund. surety 
bond, or insurance policy, the methods and schedules for 
funding the mechanisms. 

2. Publicly owned solid waste disposal facilities shall comply 
with the following: 

a. Closure and postclosure financial assurance funds must be 
generated for each facility as indicated in the closure 
and postclosure plans; 

b. Each facility owner or operator must establish a procedure 
with the f~AaAE~a+-ass~FaAee-~RstF~meRts trustee of the 
financial assurance mechanism for notification of 
nonpayment of funds to be sent to the department; and 

c. Each owner or operator shall file with the department an 
annual report of the financial assurance aeee~Ats 
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mechanism established for closure and postclosure 
activities. 

3. Privately owned solid waste disposal facilities shall comply 
with the following: 

a. Each owner or operator shall file with the department 
within ninety days of each succeeding year an annual audit 
of the financial assurance mechanisms established for 
closure and postclosure activities; and 

b. Annual audits must be conducted by a certified public 
accountant licensed in the state and must be filed with 
the department no later than March thirty-first of each 
year for the previous calendar year, including each year 
of the postclosure period. 

H;story: Effective December 1, 1992; amended effective August 1, 1993i 
October 1, 1994. 
General Author;ty: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 

33-20-14-05. Financial assurance for corrective action. 

1. The department may require an owner or operator to undertake 
remedial measures, including corrective action. under the 
provisions of subsection 10 of North Dakota Century Code 
section 23-29-04 and chapter 61-28 when a release occurs. 

2. An owner or operator required to undertake corrective action 
must have a detailed estimate, in current dollars. of the cost 
of hiring a third party to perform the corrective action. 

a. The cost estimate must account for the total costs of 
corrective action for the entire corrective action period. 

b. The owner or operator must annually adjust the cost 
estimate for inflation until corrective action is 
completed. 

c. The owner or operator shall increase the cost estimate if 
changes in corrective action or conditions increase the 
total costs. The owner or operator may reduce the cost 
estimate if the total costs exceed the maximum remaining 
costs of corrective action. 

3. An owner or operator required to undertake corrective action 
shall establish financial assurance in accordance with section 
33-20-14-07 no later than one hundred twenty days after the 
corrective action remedy has been selected. The owner or 
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operator shall provide continuous coverage for corrective 
action until demonstrating compliance with article 33-16. 

History: Effective October 1, 1994. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-.29-04 

33-20-14-06. Liability requirements for industrial waste 
landfills. An owner or operator of an industrial waste landfill shall 
demonstrate financial responsibility for bodily injury and property 
damage to third parties caused by sudden accidental occurrences arising 
from operations of the facility. The owner or operator shall have and 
maintain liability coverage for sudden accidental occurrences in the 
amount of at least one million dollars per occurrence with an annual 
aggregate of at least two million dollars, exclusive of legal defense 
costs. This liability coverage may be demonstrated with one or more of 
the mechanisms listed in subsection 2 of section 33-20-14-03. 

History: Effective October 1, 1994. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 

33-20-14-07. Specific requirements of mechanisms for financial 
assurance. 

1. Trust fund. A trust fund must satisfy the requirements of 
this subsection. 

a. The trustee must be an entity which has authority to act 
as a trustee and whose trust operations are regulated and 
examined by a federal or state agency. 

b. Payments into the trust fund must be made annually over 
the initial permit or over the remaining life of the solid 
waste management unit or facility, whichever is shorter. 
This is the pay-in period. 

c. The first payment into the trust fund must equal or exceed 
the current cost estimate for closure or postclosure, 
whichever is applicable, divided by the number of years 
defined in subdivision b. The amount of subsequent 
payments must be determined by the following formula: 

CE - CV 
Next payment = Y 

Where CE is the current cost estimate, CV is the current 
value of the trust fund, and Y is the number of years 
remaining in the pay-in period. 
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d. The initial payment into the trust fund must be made for 
new or expanded facilities before the initial receipt of 
solid waste or for existing facilities before the 
effective date as provided by subsection 1 of section 
33-20-14-01. 

e. If an owner or operator establishes a trust fund after 
having used one or more alternative mechanisms specified 
in section 33-20-14-03. the initial payment into the trust 
fund must equal or exceed the amount that the fund would 
contain if the fund were established initially and annual 
payments made according to subdivision c. 

f. The owner or operator. or other person authorized to 
conduct closure or postclosure care may request 
reimbursement from the trustee for these expenses. 
Requests for reimbursement will be approved by the trustee 
only if sufficient funds are remaining in the trust fund. 

2. Surety bond. A surety bond guaranteeing payment or 
performance must satisfy to the requirements of this 
subsection. 

a. The penal sum of the bond must be in an amount equal to or 
greater than the current closure or postclosure cost 
estimate. whichever is applicable. 

b. Under the terms of the bond. the surety must become liable 
on the bond obligation when the owner or operator fails to 
perform as guaranteed by the bond. 

c. The owner or operator must establish a standby trust fund 
that meets the requirement of subsection 1. except for 
payment provisions in subdivisions b. c, and d. 

d. Payments made under the terms of the bond must be 
deposited by the surety into the standby trust fund. 
Payments from the trust fund must be approved by the 
trustee. 

e. Under the terms of the bond. the surety may cancel the 
bond by sending notice of cancellation by certified mail 
to the owner or operator and to the department one hundred 
twenty days or more in advance of the cancellation. If 
the ·surety cancels the bond. the owner or operator must 
obtain alternate financial assurance. 

3. Letter of credit. A letter of credit must satisfy the 
requirements of this subsection. 

a. The issuing institution of a letter of credit must have 
authority to issue letters of credit and its operations 
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must be regulated and examined by a federal or state 
agency. 

b. A letter from the owner or operator, referring to the 
letter of credit by number, issuing institution, and date 
and including the name and address of the solid waste 
management unit or facility and the amount of funds 
assured, must be provided with the letter of credit to the 
department. 

c. The letter of credit must be irrevocable and issued for a 
period of at least one year in an amount at least equal to 
the current cost estimate for closure or postclosure care, 
whichever is applicable. The letter of credit must 
provide that the expiration date will be automatically 
extended for a period of one year unless the issuing 
institution has canceled the letter of credit by sending 
notice of cancellation to the owner or operator and to the 
department one hundred twenty days or more in advance of 
the cancellation. If the letter of credit is canceled by 
the issuing institution. the owner or operator must obtain 
alternate financial assurance. 

4. Insurance. Insurance must satisfy the requirements of this 
subsection. 

a. The insurer must be licensed to transact the business of 
insurance, or eligible to provide insurance as an excess 
or surplus lines insurer in one or more states. 

b. The insurance policy must guarantee that funds will be 
available to close the solid waste management unit or 
facility whenever closure occurs or to provide postclosure 
care whenever the postclosure period begins, whichever is 
applicable. The policy must also guarantee that, once 
closure or postclosure care begins, the insurer will be 
responsible for paying out funds to the owner or operator 
or other person authorized to conduct closure or 
postclosure care up to an amount equal to the face amount 
of the policy. 

c. The insurance policy must be issued for a face amount at 
. least equal to the current cost estimate for closure or 
postclosure care, whichever is applicable. The term face 
amount means the total amount the insurer is obligated to 
pay under the policy. 

d. Each insurance policy must contain a provision allowing 
assignment of the policy to a successor owner or operator. 
Such assignment may be conditional upon consent of the 
insurer. 
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e. The insurance policy must provide that the insurer may not 
cancel, terminate, or fail to renew the policy, except for 
failure to pay the premium. The automatic renewal of the 
policy must provide the insured with the option of renewal 
at the face amount of the expiring policy. If there is a 
failure to pay a premium, the insurer may cancel the 
policy by sending notice of cancellation by certified mail 
to the owner or operator and to the department one hundred 
twenty days or more in advance of cancellation. If the 
insurer cancels the policy, the owner or operator must 
obtain alternate financial assurance. 

5. Financial test and corporate guarantee. A financial test or 
corporate guarantee must satisfy the requirements of this 
subsection. 

a. For the financial test, the owner or operator must have: 

(1) A ratio of current assets to current liabilities 
greater than one and five-tenths, or a current rating 
for the owner•s or operator•s most recent bond 
issuance of AAA, AA, or A as issued by Standard and 
Poor•s or Aaa, Aa, or A as issued by Moody•s; and 

(2) Net working capital and tangible net worth each at 
least four times the sum of the current cost 
estimates for closure or postclosure, whichever is 
applicable; and 

(3) Tangible net worth of at least two million dollars; 
and 

(4) Assets located in the United States amounting to at 
least four times the current cost estimates for 
closure or postclosure care, whichever is applicable. 

b. To demonstrate the financial test, the owner or operator 
must submit the following items to the department in a 
letter which transmits: 

(1) A copy of an independent certified public 
accountant•s report on examination of the owner•s or 
operator•s financial statements for the latest fiscal 
year; and 

(2) A report from an independent certified public 
accountant to the owner or operator stating that: 

(a) The accountant has compared the data which the 
letter from the chief financial officer 
specifies as having been derived from the 
independently audited, yearend financial 
statements for the latest fiscal year; and 
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(b) In connection with that procedure, no matters 
came to lead the accountant to believe that 
specified data should be adjusted. 

c. After initial submission of the items in subdivision b, 
the owner or operator must send updated information to the 
department within ninety days of each succeeding fiscal 
year. This information must consist of all items 
specified in subdivision b. 

d. If the owner or operator no longer meets the requirements 
of subdivision a, the owner or operator must send notice 
by certified mail to the department within ninety days and 
establish alternate financial assurance within one hundred 
twenty days. 

e. The department may disallow use of the financial test on 
the basis of qualification in the opinion expressed by the 
certified public accountant in the accountant's report on 
examination of owner's or operator's statements. An 
adverse opinion or a disclaimer of opinion may be cause 
for disallowance. The owner or operator shall provide 
alternate financial assurance within thirty days after 
notification of the disallowance. 

f. An owner or operator may meet the requirements of this 
subsection by obtaining a written guarantee. The 
guarantor must be the direct or higher-tier parent 
corporation of the owner or operator or a firm whose 
parent corporation is also the parent corporation of the 
owner or operator. The guarantor must meet the 
requirements of subdivisions a through e and a certified 
copy of the guarantee must accompany the items in 
subdivision b. The terms of the guarantee must provide 
that: 

(1) Guarantor will complete closure or postclosure care, 
whichever is applicable, if the owner or operator 
fails to do so; and 

(2) The corporate guarantee will remain in effect unless 
the guarantor sends notice of cancellation by 
certified mail to the owner or operator and to the 
department; and 

(3) Guarantor will provide alternate financial assurance 
within ninety days if the corporate guarantee is 
canceled and if the owner or operator fails to 
provide approved alternate financial assurance. 

H;story: Effective October 1, 1994. 
General Author;ty: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 
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CHAPTER 33-29-15 

33-29-15-91. Application processing fee. 

1. Applicants for permits for transporting solid waste and for 
solid waste management facilities shall pay, at the time the 
permit application is filed, an application processing fee as 
follows: 

a. Seventy-five dollars for a solid waste transporter. 

b. Five thousand dollars for any set~a-waste-~Feeess~A§-aAa 
resource recovery system or facility. 

c. One thousand dollars for any municipal waste landfill 
facility that receives on average less than twenty tons 
[18.2 metric tons] per day. 

d. Three thousand dollars for any municipal waste landfill 
facility that receives on average from twenty tons [18.2 
metric tons] per day to fifty tons [45.4 metric tons] per 
day. 

e. Five thousand dollars for any municipal waste landfill 
facility that receives on average more than fifty tons 
[45.4 metric tons] per day to five hundred tons [453.5 
metric tons] per day. 

f. Twenty thousand dollars for any municipal waste landfill 
facility that receives on average more than five hundred 
tons [453.5 metric tons] per day. 

g. ~~ve Three thousand dollars for any surface impoundment 
facility plus two thousand dollars for each surface 
impoundment included in the facility. A surface 
im oundment receivin an avera e of more than ten tons 
9.1 metric tons of waste erda and which will be 

closed with the waste materials remaining in place shall 
pay applicable fees for the appropriate size of industrial 
waste or special waste landfill facility. 

h. One thousand dollars for any industrial waste or special 
waste landfill facility that receives on average ten tons 
[9.1 metric tons] per day or less. 

i. Ten thousand dollars for any industrial waste or special 
waste facility that receives on average more than ten tons 
[9.1 metric tons] but less than one hundred tons [90.7 
metric tons] per day. 
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j. Twenty thousand dollars for any industrial waste or 
special waste facility that receives on average one 
hundred tons [90.7 metric tons] or more per day. 

k. Two thousand dollars for any inert waste landfill that 
receives on average more than forty tons [18.1 metric 
tons] per day. 

2. Modifications of existing unexpired permits which are 
initiated by the department may not require an application 
processing fee. Modifications of existing unexpired permits 
not initiated by the department that require major review may 
be required to submit a processing fee with the modification 
request. 

History: Effective December 1, 1992; amended effective August 1, 1993i 
October 1, 1994. 
General Authority: NDCC 23-29-04, 23-29-07.1 
Law Implemented: NDCC 23-29-04, 23-29-07.1 

33-29-15-92. Annual permit fee. Beginning July 1, 1993, the 
owners or operators of an activity or facility required to have a permit 
under these rules are subject to an annual permit fee for each permit. 
The fee period must begin each July first and the fee must be paid by 
July thirty-first. All fees must be made payable to the North Dakota 
state department of health and consolidated laboratories. The annual 
permit fee is as follows: 

1. For transport of solid waste twenty-five dollars. 

2. For a se+t~--waste--~FeeesstR§ resource recovery system or 
facility system five hundred dollars. 

2~ 3. For industrial waste or special waste facility five hundred 
dollars. 

3~ 4. For a municipal waste landfill facility receiving on average 
more than twenty tons [18.2 metric tons] per day but less than 
fifty tons [45.4 metric tons] per day five hundred dollars. 

4~ 5. For a municipal waste landfill facility receiving on average 
more than fifty tons [45.4 metric tons] per day and less than 
five hundred tons [453.5 metric tons] per day one thousand 
dollars. 

s~ 6. For a municipal waste landfill facility receiving on average 
more than five hundred tons [453.5 metric tons] per day five 
thousand dollars. 
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6~ 7. For a surface impoundment facility five hundred dollars. 

H;story: Effective December 1, 1992; amended effective August 1, 1993i 
October 1, 1994. 
General Author;ty: NDCC 23-29-04, 23-29-07.1 
Law Implemented: NDCC 23-29-04, 23-29-07.1 

247 



CHAPTER 33-29-16 

33-29-16-92. Certification and application. 

1. In order to be certified as a municipal waste landfill 
operator eF-as-a--ffi~A~e~~a~--waste--~Ae~AeFateF--e~eFateF, an 
applicant must take and pass a written examination given by 
the department or its authorized representative. 

2. The department shall charge certification fees of twenty-five 
dollars for initial certification and fifteen dollars for 
annual renewal. 

3. An individual desiring to attend the training session and take 
the certification examination shall file and submit the fee 
and application form at least thirty days before the scheduled 
training and certification session. 

History: Effective December 1, 1992; amended effective October 1, 1994. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04, 23-29-07.9 
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CHAPTER 33-29-17 

33-29-17-91. District solid waste management plans. 

1. The comprehensive solid waste management ~taAs plan required 
by tAe-Aet North Dakota Century Code chapter 23-29 for each 
solid waste management district must be developed and 
implemented for the following purposes: 

a. Reduce the amount of solid waste generated. 

b. Reuse materials. 

c. 6e~est---wastes--s~eA--as Composting leaves and grass 
clippings. 

d. Recycle everything possible. 

e. Recover energy from waste. 

f. Landfill the remaining wastes. 

g. To coordinate solid waste management among district 
political subdivisions. 

2. At a minimum, each district solid waste management plan must 
contain the following plan elements: 

a. Documentation demonstrating compliance with North Dakota 
Century Code chapter 23-29 for formation of the district. 

b. Solid waste management goals and objectives for ten-year 
plan. 

c. Solid waste inventory (including special wastes, regulated 
infectious wastes and tires excluding regulated hazardous 
wastes), types, and quantities for each community and 
county; and a district summary. 

d. Solid waste amounts and types transported to another 
district or state; and the amounts, types, and sources of 
waste received from another district or state. 

e. Descriptions of existing solid waste collectors, service 
areas, routes, transfer stations, and types of service for 
all communities and counties served. 

f. Descriptions of existing resource recovery, waste 
processing, and disposal methods and facilities, existing 
waste minimization practices, and local markets for 
recoverable waste materials; assessments of the capacities 
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of these methods, practices, and markets; and 
identification of potential and new resource recovery 
efforts and markets. 

g. Identification of current solid waste management problems, 
evaluate solutions, and identify a course of action to 
solve those problems. 

h. Hew--tAe--a~st~~et--w~~~ Methods, procedures, or programs 
adequate to meet the following goals specified in tAe--Aet 
North Dakota Century Code section 23-29-02: 

(1) At least a ten percent reduction in volume of 
~~A~e~~a~fse~~a municipal waste deposited in 
landfills by 1995. 

(2) At least a twenty percent reduction in volume of 
~~A~e~~a~fse~~a municipal waste deposited in 
landfills by 1997. 

(3) At least a forty percent reduction in volume of 
~~A~e~~a~fse~~a municipal waste deposited in 
landfills by 2000. 

i. Future solid waste management issues which may require 
adjustments to adopted solid waste management plans. 

j. Implementation plan and schedule and a funding mechanism 
for the activities and strategies in the plan. 

k. Existing local ordinances and rules and a strategy for the 
district•s compliance with the plan. · 

1. Ensure and document public involvement and acceptance of 
the plan. 

m. Resolution of adoption of the plan by the district. 

n. Provision to review, amend, update, and submit solid waste 
management plans to the department every five years. 

3. As required by tAe--Aet North Dakota Century Code section 
23-29-06, the districts must submit plans to the department 
for approval. 

History: Effective April 1, 1992; amended effective October 1, 1994. 
General Authority: NDCC 23-29-04 
Law Implemented: NDCC 23-29-04 
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CHAPTER 33-29-19 

STAFF COMMENT: Chapter 33-20-19 contains all new material but is not 
underscored so as to improve readability. 

Section 
33-20-19-01 
33-20-19-02 
33-20-19-03 
33-20-19-04 
33-20-19-05 

CHAPTER 33-29-19 
MUNICIPAL WASTE LANDFILL RELEASE COMPENSATION FUND 

Definitions 
Landfill Notification 
Compliance Demonstration 
Notification of Eligibility Procedures 
Reimbursement Procedures 

33-29-19-91. Def;n;t;ons. The terms used in this chapter have 
the same meaning as in North Dakota Century Code section 23-29.1-04. 

H;story: Effective October 1, 1994. 
General Author;ty: NDCC 23-29.1-04 
Law Implemented: NDCC 23-29.1-04 

33-29-19-92. Landf;ll not;f;cat;on. Owners of active disposal 
units must include in the notification a landfill site survey plot 
delineating all closed disposal areas and the active disposal unit so as 
to allow detection of any release occurring from the active disposal 
unit. 

H;story: Effective October 1, 1994. 
General Author;ty: NDCC 23-29.1-04 
Law Implemented: NDCC 23-29.1-04, 23-29.1-16 

33-29-19-93. Compliance demonstrat;on. Owners of active disposal 
units must demonstrate through written documentation required by section 
33-20-03.1-04 and by chapters 33-20-04.1 and 33-20-06.1 that the 
disposal unit complies with this article. Owners of new disposal units 
may provide the demonstration through the permit application process 
required by chapter 33-20-03.1 and the certification required by 
subsection 1 of section 33-20-04.1-04. The required form will include a 
comprehensive compliance checklist which must be certified by the owner. 

H;story: Effective October 1, 1994. 
General Author;ty: NDCC 23-29.1-04 
Law Implemented: NDCC 23-29.1-04, 23-29.1-15, 23-29.1-16 
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33-29-19-84. Notification of eligibility procedures. Once the 
department receives notification of a release, the department shall 
undertake or cause to be undertaken the following procedures: 

1. Verify that the disposal unit is eligible. 

2. Verify that a release has occurred from an eligible disposal 
unit through the provisions of chapter 33-20-13 and article 
33-16. 

3. Verify that the release was discovered and reported after 
Apri 1 1, 1994. 

4. Verify that the owner or operator has paid all annual premium 
fees. 

5. If the release did not occur from an eligible disposal unit or 
if the owner or operator is not in compliance under 
subsections 1, 2, 3, or 4, send a letter of ineligibility to 
the owner or operator. 

6. Develop and implement a plan for corrective action through the 
provisions of article 33-16. 

7. Purchase of financial assurance in the amount of one hundred 
thousand dollars, or so much thereof as necessary, through the 
provisions of section 33-20-14-05. 

History: Effective October 1, 1994. 
General Authority: NDCC 23-29.1-04 
Law Implemented: NDCC 23-29.1-04, 23-29.1-15, 23-29.1-16, 23-29.1-17, 
23-29.1-18 

33-29-19-95. Reimbursement procedures. 

1. No payment will be made from the fund unless a completed 
application has been received by the department. The 
application must contain, but is not limited to, the following 
information: 

a. Name and address of the owner or operator. 

b. Street or highway description of the release location. 

c. The legal description of the release location. 

d. The date the release was discovered. 

e. Name, address, and telephone number of the contact person. 

f. A narrative description of the release. 

g. A narrative description of the correction action. 
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h. Expense documentation. 

2. Payment must be made for eligible costs. Eligible costs for a 
corrective action include the following: 

a. Labor. 

b. Testing. 

c. Use of machinery. 

d. Materials and supplies. 

e. Professional services. 

f. Consultant fees, if authorized by the department. 

g. Any other costs the department deems to be reasonable and 
necessary to remedy the release. 

3. Payment will not be made for costs which are not eligible. 
The following are not eligible costs: 

a. The costs of making improvements to the disposal unit 
beyond those that are required for corrective action. 

b. Decreased property value. 

c. Bodily injuries or property damages. 

d. Attorney•s fees. 

e. Costs associated with preparing, filing, and prosecuting 
an application for reimbursement or assistance. 

f. Any costs resulting from negligence or misconduct on the 
part of the owner or operator. 

g. Costs in excess of those deemed reasonable by the 
department. 

4. No payment will be made until the owner or operator has 
submitted complete expense documentation along with legible 
copies of invoices, providing a description of: 

a. Any work performed. 

b. Who performed the work. 

c. Where the work was performed. 

d. The date the work was performed. 
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e. Time and materials. 

f. The unit cost. 

g. The total amount. 

5. No payment will be made unti 1 the owner or operator has 
submitted evidence that the amounts shown on expense 
documentation for which the payment is requested to have 
either: 

a. Been paid in full; or 

b. If an assignment of payment has been signed by the owner 
or operator, that a contractor hired by the owner or 
operator has expended time and materials for which payment 
must be made. 

c. The submitted evidence must be accompanied by either: 

(1) Business receipts indicating payments received; 

(2) Canceled checks; 

(3) The certification of a certified public accountant 
that the expenses for which reimbursement is 
requested have been paid in full; or 

(4) Unpaid invoices from a contractor for time and 
materials expended broken out by unit costs. 

6. No payment will be made until the owner or operator has 
demonstrated payment of the first one hundred thousand dollars 
of the costs of corrective action. 

7. The department may provide partial payments if it is 
determined the corrective action is proceeding according to 
the proposed plan. The payment may be made to the owner or 
operator or the owner's or operator's assigned representative 
if an assignment is completed and submitted to the department. 

8. Prior to payment, the department must be satisfied that the 
corrective action taken has met all state, federal, and local 
laws or regulations and that the corrective action has 
adequately addressed the release in terms of public health, 
welfare, and environment resources. 
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9. All payments are subject to the availability of funds in the 
municipal waste landfill release compensation fund. 

History: Effective October 1, 1994. 
General Authority: NDCC 23-29.1-04 
Law Implemented: NDCC 23-29.1-04, 23-29.1-05, 23-29.1-08, 23-29.1-09, 
23-29.1-11, 23-29.1-17, 23-29.1-18, 23-29.1-19, 23-29.1-22, 23-29.1-25 
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TITLE 37 

Department of Transportation 
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MAY 1994 

CHAPTER 37-83-81 

37-83-81-81. Definitions. The terms herein shall have the 
meaning as provided in North Dakota Century Code chapters 39-01 and 
39-16, with the latter chapter controlling in cases of conflict, except: 

1. ••Approved course•• means any defensive driving course approved 
by the national safety council and any driving while 
intoxicated counterattack program approved by the director. 

2. 11 Approved facility 11 means any hospital or facility for the 
treatment of alcoholism, drug-dependent persons, or mental 
health or retardation service as approved by the director. 

3. ••Director•• means the comnissioner•s duly appointed and acting 
director of the drivers license division of the state--htghway 
department of transportation, or the director•s duly 
authorized agent, or licensing authority as that term is used 
in North Dakota Century Code chapter 39-06, 39-06.1~ 
39-06.2. 

4. ••Good cause to believe•• or ••sufficient evidence 11 means any 
information received by the director in writing from: 

a. Federal, state, or local authorities; 

b. Licensed physicians;-tRe~~etR§-psyehtatPtsts; 

c. Any official as to admissions or adjudication of traffic 
offense; 

d. Any court as to a conviction of a traffic offense; 
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e. Any state or private hospital; 

f. Any facility for the treatment of alcoholics and drug
dependent persons approved by the state department of 
health and consolidated laboratories; 

g. Any facility licensed as an addiction hospital by the 
state department of health and consolidated laboratories; 

h. Any mental health and retardation service unit; 

i. Any federal or state court which indicates that a person 
may be physically or mentally unable to safely operate a 
motor vehicle on the highways of the state of North 
Dakota; 

j. Any person who has relevant information in regard to the 
ability of an applicant for a license, a licensee, or 
permittee to safely operate a motor vehicle; or 

k. Any person on an application for an operator•s license, 
instructional permit, or renewal thereof. 

5. 11 Licensee 11 means any person who holds a valid operator•s 
license, under the laws of this state. 

6. 11 Policy of insurance .. means a motor vehicle liability policy 
in the amount of teA twenty-five thousand dollars for bodily 
injury to or death of one person in any one accident, and 
subject to said limit for one person, in the amount of tweRty 
fifty thousand dollars because of bodily injury to or death of 
two or more persons in any one accident, and in the amount of 
ftve twenty-five thousand dollars because of injury to or 
destruction of property of others in any one accident. 

7. 11 Security 11 means a cash bond not to exceed twenty-five 
thousand dollars. 

8. 11 Security requirements .. means evidence of proof of compliance 
by the driver of filing security, obtaining a policy of 
insurance or a bond as required by North Dakota Century Code 
chapter 39-16 or 39-16.1. 

9. 11 Underlying suspension.. when used in a statute relating to 
driver•s license sanctions means the basic or essential fact 
or occurrence upon which a suspension has been or may be 
ordered. Whenever a suspension has two or more concurrent 
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causes, one of which is for an alcohol-related offense or 
occurrence, the alcohol-related suspension is the underlying 
suspension. 

History: Effective January 1, 1979; amended effective July 1, 1983i 
May 1, 1994. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 39-06, 39-06.1, 39-16-02, 39-16-05 

37-93-91-92. Disclosure of mental or ~Rysteat medical 
information. The director shall include, as a part of the application 
for an original operator•s license or any renewal thereof or an 
instruction permit, questions as to the existence of ~Rysteat medical or 
mental conditions which may impair the ability of the person to operate 
a motor vehicle safely. If the answers to such questions indicate the 
existence of any ~Rysteat medical or mental disability which the 
director believes may inhibit or prohibit the safe operation of a motor 
vehicle by such person, the director may require an examination of such 
person by a licensed physician eP-~syeRtatPtst as a prerequisite to the 
issuance of an operator•s license or instructional permit. Such 
examination or examinations shall be completed on a form furnished by 
the director. The expense of such examination shall be borne by the 
person whose fitness to operate a motor vehicle safely is in question. 

History: Effective January 1, 1979; amended effective May 1, 1994. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 39-06-03, 39-06-07, 39-06-17 

37-93-91-93. Proof of birth ---A~~tt€aRtS-B9PR-tR-N9PtR-Baketa. 
All persons who wePe-8ePR-tR--NePtR--8aketa--aRe make an original or 
duplicate application for an operator•s license or nondriver photO 
identification card shall furnish proof of name and birth date by 
eatatRtR§-a-vePtfteatteR-ef-~Peef-ef-BtPtR-fepffi-fPeffi-tRe-etPeetep~--S~€R 
fePffi-sRatt-ae-eeffi~tetee-ay-tRe-a~~tteaRt-aRe-s~affitttee-te--tRe--etvtsteR 
ef--vttat--PeeePes--ef--tRe-state-ee~aPtffieRt-ef-ReattR-feP-vePtfteatteR~ 
~~eR-Pet~PR-ef--tRe--fePffi--fPeffi--tRe--etvtsteR--ef--vttat--PeeePes;--tRe 
a~~tteaRt-sRatt-attaeR-tt-te-tRe-eeffi~tetee-a~~tteatteR-feP-aR-e~ePatePls 
tteeRse-aRe-s~Bffitt-aetR-te--tRe--etPeeteP~ the use of the following 
documents: 

1. Birth certificate, original or certified copy, issued by the 
state of birth; 

2. Out-of-state, county, city, or state-issued birth certificates 
that are signed by or certified by an official of the 
respective jurisdiction; 

3. The United States department of justice birth certificate; 

4. The United States department of defense birth certificate; 
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5. District court identification card; 

6. Passport or visa with photo; 

7. Out-of-state drivers license or permit; 

8. Imni grati on and natura 1 i zati on i denti fi cation. certified with 
photo; 

9. Divorce or annulment decree when full name and date of birth 
are given; 

10. State-issued photo identification cards; or 

11. North Dakota pistol permit with photo. full name. and date of 
birth. 

History: Effective January 1. 1979; amended effective May 1. 1994. 
General Authority: NDCC 28-32-82 
Law Implemented: NDCC 39-86-87, 39-86-87.1, 39-86-14 

37-93-91-94. Licensee to report physical impairment. Any 
licensee who suffers permanent loss of use of a hand, arm, foot, leg, or 
eye shall make a report thereof to the director before operating any 
motor vehicle on the highways in this state. Except as provided in 
North Dakota Century Code section 39-88-21. the driver of a commercial 
class A B or C motor vehicle shall com 1 with the federal motor 
carrier re ulations ursuant to 49 CFR section 391.41 ara ra hs a 
and b 1 and b 2 . The director may require an examination pursuant 
to the provisions of section 37-83-81-85. 

History: Effective January 1, 1979; amended effective May 1. 1994. 
General Authority: NDCC 28-32-82 
Law Implemented: NDCC 39-86-14~6~111 

37-93-91-95. ~~4~e~~4es Operators not to be licensed - Exceptions 
and requirements. 

1. The privilege of holding a motor vehicle operator•s license 
shall be denied to any person who has experienced e~4seaes--ef 
a4s~~FBaAee--ef--eF--~ess--ef--eeAse4e~sAess--a~e-~e-e~4~e~sy; 
convulsions, seizures, blackouts or fainting spells due to a 
cardiovascular condition. epilepsy, or e~4seaes-ef-a4s~~FeaAee 
ef-eF-~ess-ef--eeay--eeA~Fe~--ea~sea by metabolic diseases, 
including diabetes mellitus, eF-ey-eaFa4evase~~aF-a4seases in 
which loss of consciousness occurred. The denial shall ee 
e4~AeF---ey--aeA4a~ occur at the time of ~4eeAs4Ag--~~eA 
application, pursuant to North Dakota Century Code section 
39-86-83, or through license eaAee~~a~4eA suspension. pursuant 
to North Dakota Century Code see~4eA sections 39-86-24~ 
39-86-32. and 39-86-34. 
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2. A person who has experienced the episodes described in 
subsection 1 may be issued a restricted operator's license or 
permit pursuant to North Dakota Century Code sections 39-06-06 
and 39-06-17, if: 

a. The person has been free of the episodes for at least s~M 
three consecutive months and submits a swePfl statement to 
that effect to the director; and 

b. The person submits to the director a written certification 
from the person's treating physician indicating that: 

(1) The condition causing the episodes is adequately 
controlled; 

(2) The person has been free of episodes for at least s~M 
three months; and 

(3) Operation of a motor vehicle by the person will not 
be inimical to public safety or welfare. 

Every permit or license issued under this subsection may be 
periodically reviewed by the director until the person has 
been free of episodes for at least ~we+ve six months. 

3. A person who has been free of the episodes described in 
subsection 1 for at least ~we+ve six consecutive months will 
be granted an operator's license if: 

a. The person submits a swel"fl statement to the director 
indicating that the person has been free of episodes for 
at least ~we+ve six consecutive months; and 

b. The person submits to the director a written certification 
from the person's treating physician indicating that, 
based upon an examination of the person, the items 
required in paragraphs 1 and 3 of subdivision b of 
subsection 2 have been met by the person, the person has 
been free of episodes for at least ~we+ve six consecutive 
months, and that the physician is of the opinion that the 
person is able and willing to cooperate in the treatment 
of the conditions causing the episodes. 

4. Any person issued an operator's license or permit pursuant to 
subsection 2 or 3 shall submit to the director a periodic 
reevaluation form available from the director. The 
reevaluation form shall be submitted to the director every 
twelve months, or more often if required by the director, 
after issuance of a license or permit under subsection 2 or 3. 
The form shall contain the information prescribed by the 
director, and the person shall be required to furnish all 
information requested. The form shall include provision for 
the opinion of the person's treating physician that the 
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person•s condition continues to be controlled and that the 
operation of a motor vehicle by the person will not be 
inimical to public safety or welfare. 

5. A person having had the episodes described in subsection 1 
will not be required to submit further periodic reevaluation 
forms if the person: 

a. Submits to the director a sweFA statement that the person 
has not taken any medication to control episodes for f~ve 
three consecutive years, and has had no episodes for f~ve 
three consecutive years; and 

b. Submits to the director a written certification from the 
person•s treating physician or physicians that, for f~ve 
three consecutive years, the person has not had any 
episodes;-aAS-tRat-Ae-ffieS~eat~eA-was--~FeseF~eea--feF--tRe 
~eFseAls--eeAS~t~eA. The total of the treatment periods, 
if more than one physician has treated the person, must 
equal f~ve three consecutive years without episodes eF 
ffieS~eaHeA. --

6. A single episode of the type described in subsection 1 shall 
be treated as only an isolated occurrence if the opinion of 
the treating physician establishes that it was an isolated 
incident and not likely to recur. The director shall consider 
the opinion of the treating physician in determining whether, 
upon all the evidence, it is safe to permit or license the 
person for the operation of a motor vehicle without the s~* 
ffieAtR three-month waiting period. 

7. The director shall use the reports required to be filed u~der 
this section to make determinations on licensure. Episodes 
medically induced shall not be considered in determining 
whether to license a person under this section. When the 
records of the director show lack of compliance with the 
requirements of this section by any person, the director may 
eaAee~ suspend forthwith the license of that person pursuant 
to North Dakota Century Code seet~eA--39-96-24 sections 
39-06-32 and 39-06-34. 

8. 

H;story: Effective January 1, 1979; amended effective July 1, 1981i 
May 1, 1994. 
General Author;ty: NDCC 28-32-02 
Law Implemented: NDCC 39-06-03, 39-96-24 39-06-34 
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CHAPTER 37-83-82 

I 
I 

37-93-82-64. In;m;cal operator - Determ;nat;on and return of 
privileges. The director shall have good cause to believe that a person 
is inimical to public safety or welfare if that person has demonstrated 
a course of conduct in the operation of a motor vehicle through a 
conviction or convictions of traffic offenses or admissions and 
adjudications, evincing such hazard; or has a physical or mental 
disability which may inhibit or prohibit the safe operation of a motor 
vehicle. In determining whether a person is inimical to the public 
safety or welfare in the operation of a motor vehicle, the director will 
consider;-8~~-sAatt-Re~--se--t~~~~ee--~e; at a minimum the type of 
conviction, convictions, admissions, or adjudications; the number of I 
convictions, admissions, or adjudications; the total number of points 1 

assessed against the driving record of the operator during the preceding I 
three years; whether the events giving rise to the charge that lead to I 
the conviction, admission, or adjudication resulted in death or serious . 
personal injury, requiring professional medical care, or serious I 
property damage. The period of suspension shall be until the person can 
show, to the director•s satisfaction, that the person•s driving behavior , 1 

has improved. The director may allow temporary driving privileges for 
1

1 

school or work purposes or reinstatement of driving privileges upon a 
showing of all of the following: 

1. That the person has not been convicted of a traffic offense 
for a period of at least the length of suspension. 

2. Letters of recommendation submitted from the person•s 
employer, citizens in the community, and law enforcement 
advising of the person•s conduct and driving behavior for the 
past two years. 

3. Successful completion of a defensive driving course approved 
by the director. 

4. That the person has liability insurance required by North 
Dakota Century Code section 39-08-20. 

5. Payment of the reinstatement fee required by North Dakota 
Century Code section 39-06-35. 

H;story: Effective January 1, 1979; amended effective May 1, 1994. 
General Author;ty: NDCC 28-32-02 
Law Implemented: NDCC 39-06-03, 39-06-32 
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CHAPTER 37-83-83 

37-83-83-85. Suspens;on of 1;cense for po;nt v;olat;on - NoHce -
Hear;ng. When the director has good cause to believe that a licensee 
has been convicted of a traffic offense or there has been an official 
determination that a traffic violation has been committed, the director 
shall enter the proper number of points on the driving record of the 
licensee based on the schedule contained in subsection 3 of North Dakota 
Century Code section 39-06.1-10. When the driving record of the 
licensee indicates a point total of twelve or more, or when the licensee 
is convicted of a violation of North Dakota Century Code section 
39-08-01, the director shall send to said licensee a notice of intention 
to suspend license and opportunity for hearing. Sa~a-Aet~ee 

1. If the notice results from a point total of twelve or more, 
the notice shall specify the number of points assessed against 
the driving record of the licensee, the number of days of 
suspension based on seven days for each point over eleven and 
advise the licensee that the licensee has ten days from the 
date of said notice to make a written request for a hearing on 
the matter. 

2. If the notice results from a violation of North Dakota Century 
Code section 39-08-01, the notice shall specify the number of 
days of suspension based on subsection 7 of North Dakota 
Century Code section 39-06.1-10 and advise the licensee that 
the licensee has ten days from the date of said notice to make 
a written request for a hearing on the matter. 

Hhtory: Effective January 1, 1979; amended effective May 1, 1994. 
General Author;ty: NDCC 28-32-02 
Law Implemented: NDCC 39-06.1-10 

37-83-83-86. Not;ce of hear;ng - Matters cons;dered at hear;ng. 
If the licensee makes a written request for a hearing as specified in 
section 37-03-03-05, the director shall send a notice of hearing to the 
licensee specifying the time, date~ and place for such hearing. The 
notice shall further specify that the matters considered at the hearing 
will be confined to the following: 

1. If the licensee requests a hearing based on a point total of 
twelve or more: 

a. Whether the proper number of points have been assigned to 
the convictions, adjudications, or admissions of the 
1 i censee; 

2~ b. Whether the proper period of suspension has been computed 
based upon the number of points assigned against the 
driving record of the licensee; 
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3~ c. Whether there was any failure to reduce the point total on 
the licensee•s driving record as--fettewst---eRe--~e~Rt 
Fe~~et~eR-feF-Re-eeRv~et~eRs;-a~ffi~ss~eRs;-eF-a~j~~~eat~eRs 
FeeeF~e~--aga~Rst---tAe---t~eeRseels---FeeeF~---~~F~R§---a 
tAFee-ffieRtA---~eF~e~t--tAFee--~e~Rts--Fe~~et~eR--~~eR--tAe 
eeffi~tet~eR-ef-aR-a~~Feve~--ee~Fse--~~F~R§--a--twetve-ffieRtA 
~eF~e~t---aR~---seveR---~e~RtS--Fe~~et~eR--feF--s~eeessf~t 
eeffi~tet~eR-ef-aR-ateeAet~Sffi-eF-RaFeet~es-tFeatffieRt-~FegFaffi 
a~~Feve~-ey-tAe-state-~e~aFtffieRt-ef-AeattA; or 

4~ d. Any other material matter relating to the suspension of 
the license deemed appropriate by the licensee. 

2. If the licensee requests a hearing based on a violation of 
North Dakota Century Code section 39-08-01: 

a. Whether the information in the department records 
pertaining to the licensee is correct; 

b. Whether the proposed period of suspension is in accord 
with subsection 7 of North Dakota Century Code section 
39-06.1-10. 

At the hearing, the director shall not consider the substantive merits 
of any conviction, adjudication, or admission entered against the 
driving record of the licensee. 

H;story: Effective January 1, 1979; amended effective May 1, 1994. 
General Author;ty: NDCC 28-32-02 
Law Implemented: NDCC 39-06.1-10 
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CHAPTER 37-83-84 

37-83-84-81.1. Temporary restr;cted operator's l;cense - cr;ter;a 
and procedure for ;ssuance. 

1. Where authorized by North Dakota Century Code section 
39-06.1-11, a temporary restricted operator's license may be 
issued by the director according to the criteria in this 
section. In reviewing the person's record for the nature, 
frequency, and severity of violations and convictions entered 
thereon, the criteria considered will include: 

a. Availability of ~~s+te other transportation. 

b. Number of drivers in the household. 

c. The nature of the driver's ~PtmaPy employment. 

d. Total number of moving violations for the last three 
years. 

e. Driving under suspension, revocation, or cancellation 
convictions. 

f. Number of previous temporary restricted licenses issued. 

A temporary restricted operator's license will be issued only 
to allow driving to, from, or during the person's ~PtmaPy 
employment, to and from an alcohol education or treatment 
program, to and from school tf-tRe--~ePseA--ts--evep--et§RteeA 
yeaPs--ef-age where the need is shown aAa-tRe-effeAse-tAve+vea 
ts-a+eeRe+-Pe+atea; or for normal life maintenance needs if 
extenuating circumstances are shown. 

2. The applicant for a temporary restricted operator's license 
shall make application only on the form provided by the 
director. The application form shall be completed, providing 
all of the information requested. Any incomplete application 
forms will be returned to the applicant for completion. The 
application shall: 

a. Explain the need for the temporary restricted operator's 
license. 

b. Provide a written statement from the applicant's employer, 
if any, or school authority, verifying the need for the 
temporary restricted operator's license. 

c. Identify the vehicles to be driven under the temporary 
restricted operator's license. 
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d. Include any other information deemed necessary by the 
director. 

3. The temporary restricted operator•s license will contain all 
limitations and restrictions deemed necessary by the director, 
including the days of the week, hours of the day, geographical 
area for driving, and the vehicles to be driven. The holder 
of the temporary restricted operator•s license must notify the 
director of any changes in circumstances under which the 
temporary restricted operator•s license was issued, and of any 
change in the vehicles desired to be driven. 

4. If a temporary restricted operator•s license has been denied, 
a reapplication may be made after thirty days have elapsed 
from the date of denial, if additional or changed information 
required for issuance becomes available. 

5. No temporary restricted operator•s license will be issued to 
an ateeAet- alcohol-impaired or drug-impaired driver who has 
contributed to the cause of death or serious bodily injury of 
another person;--eP--~f--w~tA~A--f~ve--yeaFs--~Peeea~A§---tAe 
v~etat~eA--wA~eA--ea~sea--tAe--Aeea-te-a~~ty-feF-tAe-te~~eFaFy 
FestP~etea-e~epateF~s--t~eeAse--tAe--~eFseA--Aas--Aaa--t~eeAse 
~F~v~teges--s~s~eAaea-eP-Fevekea-ey-aa~~A~stPat~ve-aee~s~eA-ef 
tAe--state--A~§Away--ee~~ss~eAeF---feF---aA---ateeAet-Petatea 
v~etat~eA-eF-eee~FPeAee. 

History: Effective July 1, 1983; amended effective May 1, 1994. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 39-06.1-11 
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CHAPTER 37-83-85 

37-83-85-83. Notice of hearing - Matters considered. If a driver 
makes a written request for a hearing as specified in section 
37-03-05-02, the director shall send a notice of hearing to the driver 
specifying the time, date, and place for such hearing. The date set for 
such hearing shall be within f~fteeA sixty days, but not earlier than 
five days, after the request for the hearing has been received, unless 
otherwise agreed to by both the director and the person requesting such 
hearing. The decision in the matter must be made within thirty days of 
the completion of the hearing. The notice shall further specify that 
the matters considered at the hearing will be confined to the following: 

1. Whether the accident resulted in bodily injury or death, or 
damage to the property of any one person in excess of the 
amount specified in North Dakota Century Code section 39-16-QS 
39-08-09; 

2. Whether the accident involved circumstances to which the 
financial responsibility requirements and suspension do not 
apply; 

3. Whether the possibility exists that liability for bodily 
injuries or death, or property damage in excess of tAFee 
A~AaFea one thousand dollars could be imposed against the 
driver; 

4. If the possibility exists that liability may be imposed 
against the driver, the dollar amount of the potential 
liability and manner in which that amount may be secured by 
the driver in order to maintain the driver•s license, or 
nonresident•s operating privileges; and 

5. Any other material matter relating to the suspension of the 
license deemed appropriate by the driver. 

If a hearing is conducted with respect to a proposed suspension, the 
director shall give notice of the decision by mail to the driver. 

History: Effective January 1, 1979; amended effective July 1, 1981i 
May 1, 1994. . 
General Authority: NDCC 28-32-02, 39-16-02 
Law Implemented: NDCC 39-16-05 
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CHAPTER 37-98-91 

37-98-91-93. Visual acuity requiring road test. Visual acuity of 
29169 28/78 or less requires a road test regardless of the corrective or 
special visual device being used. 

History: Effective December 1, 1988; amended effective May 1, 1994. 
General Authority: NDCC 28-32-82 
Law Implemented: NDCC 39-86-83(7) 

37-98-91-95. Minimum vision requirements and restrictions. 
Applicants and operators requesting or maintaining a North Dakota 
license or permit and who meet the following minimum vision standards, 
as established by the drivers license and traffic safety division, shall 
comply with the associated requirements and restrictions (which are 
nonexclusive): 

Minimum visual acuity 

1. 28/38 eRe-eyeS-~RS~Y~S~at 
for person having single-eye 
vision 

2. 28/48 each eye 

3. 28/58 each eye 

4. 28/58 better eye 
28/68 or less other eye 

5. 28/68 better eye 
28/68 or less other eye 

6. 28/68 better eye 
28/78 or less other eye 

7. Less than 28/68 in each eye, but 
better than 28/78 in each eye 

8. 28/78 better eye 
28/88 - 28/188 other eye 

9. 28/88 better eye 
28/88 - 28/188 other eye 
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Requirements and 
restrictions with or 
without corrective or 
special device. 

(a, h, j). 

(a.1.. ... bJ. 
(b, c, d~). 

(b, c, d, f~). 

(b, c, d, f, § ~). 

(b, c, d, e, § ~). 

(b, c, d, e, g, h, i~). 

(b, c, d, e, g, h, i, 
k, 1). 

(b, c, d, e, g, h, i, 
k' 1) . 



18. Requirements and restriction code: 

a. Minimum vision without corrective lenses. 

b. Corrective or special visual device (when required). 

c. Daylight driving only. 

d. Vision specialist recommendations. 

e. Vision recheck within one year. 

f. Vision recheck within two years. 

g. Road test. 

h. Field of view report: 

(1) If the binocular horizontal visual field 148 degrees 
or better- no operator's license restrictions. 

(2) If the binocular horizontal visual field less than 
148 degrees - operator's license restrictions. 

(3) If the binocular horizontal visual field less than 
128 degrees - no operator's license. 

(4) ff-eRe-eyea For a single-eye vision applicant: 

(a) A minimum horizontal visual field of 128 degrees: 
Nasal - 58 degrees, 
Temporal - 78 degrees. 

(b) A minimum vertical field of: 
Inferior - 58 degrees, 
Superior - 25 degrees. 

{c) If the applicant's superior or inferior visual 
field is impaired, the applicant's better eye 
must meet the eRe-eyes vertical 
field criteria for a person having single-eye vision. 

1. Report any eye disease or injury. 

j. Outside mirror. 

k. Class fH 11 011 or 11 M" noncommercial vehicles only. 

l. Glare resistance and glare recovery (for daylight only). 

11. Except as provided in North Dakota Century Code section 
39-88-21, the driver of a commercial class A, B, or C motor 
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carrier 

History: Effective December 1, 1988; amended effective March 1, 1992i 
May 1, 1994. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 39-06-03(7) 

273 



274 



AUGUST 1994 

STAFF COMMENT: Chapter 37-05-00 contains all new material but is not 
underscored so as to improve readability. 

Chapter 
37-05-00 
37-05-01 
37-05-02 
37-05-03 
37-05-04 

Section 
37-05-00-01 

ARTICLE 37-85 

OUTDOOR ADVERTISING ADJACENT TO HIGHWAYS 

Definitions 
Application and Permit 
Placement and Maintenance of Signs 
Size and Spacing - Penalty 
Directional and Other Official Signs 

CHAPTER 37-85-88 
DEFINITIONS 

Definitions 

37-85-88-81. Definitions. As used in this article: 

1. 11 Department 11 means the department of transportation. 

2. 11 Director 11 means the director of the department of 
transportation or an authorized agent of the director. 
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3. 11 Federal-aid primary system .. means the federal-aid primary 
system in existence on June 1, 1991, and any highway that is 
not on such system, but which is on the national highway 
system, constituting part of the state highway system. 

4. 11 Sign 11 means any outdoor advertising sign as defined in 
subsection 5 of North Dakota Century Code section 24-17-02 but 
excludes directional and other official signs as described in 
chapter 37-05-04. 

History: Effective August 1, 1994. 
General Authority: NDCC 24-17-10 
Law Implemented: NDCC 24-17-09 
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CHAPTER 37-95-91 

37-95-91-91. Perm;t requ;red. ~A+ess-etReFw~se-~Fev~aea-ay-tR~s 
aFt~e+e;-Ae ~ person may not erect or maintain aAy-e~taeeF-aaveFt~s~A§ ~ 
sign a~tReF~~ea--ay-NeFtR-Baketa-beAt~Fy-beae-eRa~teF-24-±7;-eF-ay-tR~s 
aFt~e+e; along any portion of the right of way of any highway on the 
~AteFstate--eF federal-aid primary ~eFt~eAs-ef-tRe-state-R~§Rway system; 
without having first obtained a written permit issued by the state 
R~§Rway-ee~~ss~eAeF-eF-tRe-ee~~ss~eAeF~s-a~tReF~~ea-ageAt director. 

Outside urban areas, any sign visible from the main-traveled way 
and meeting any of the criteria listed below is a sign which has been 
erected with the purpose of its message being read from the 
main-traveled way of any highway on the ~AteFstate--eF federal-aid 
primary ~eFt~eAs--ef-tRe-state-R~§Rway system. These criteria apply to 
any sign regulated under North Dakota Century Code section 24-17-03.1. 
Where a sign is visible from the main-traveled way of more than one 
highway, one or more of which is a controlled highway under this 
article, the more stringent of the applicable control requirements 
applies. The criteria are: 

1. The sign has any lettering one inch [2.54 centimeters] or more 
in height or width for each fifty feet [15.24 meters] of 
distance from the sign to the main-traveled way of a 
controlled highway, the distance from the sign to the 
main-traveled way being measured at right angles to the 
highway at the shortest distance between the sign and the 
centerline of the main-traveled way nearest the sign. 

2. At least eighty percent of the total average daily traffic 
count of vehicles, as determined by tRe--state---R~§Rway 
department counts, on all highways from which the sign is 
visible is traveling in either or both directions along the 
main-traveled way of a highway eeAtFe++ea-ay-tR~s-aFt~e+e on 
the federal-aid primary system. ---

3. The sign is visible from the main-traveled way of the highway 
for more than five seconds traveling at the posted speed 
limit, or for the time needed to read the whole message, 
whichever is less. 

4. The sign is placed at an angle that makes it easily visible to 
traffic on the main-traveled way of the controlled highway. 

5. The sign advertises a location not directly accessible from 
the noncontrolled highway, and is clearly intended for 
travelers on the main-traveled way of the controlled highway. 
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Unless the context otherwise requires, terms used herein are 
defined as in 23 CFR, part 750, subpart G. 

History: Effective July 1, 1983; amended effective August 1, 1994. 
General Authority: NDCC 24-17-10 
Law Implemented: NDCC 24-17-03, 24-17-03.1, 24-17-09 

37-95-91-92. Application for permit. Permits may be applied for 
only on the form provided by the ~~g~way--eeffiffi~55~eAeF---eF---t~e 
eeffiffi~55~eAeFl5--ageAt director. All information on the application form 
must be provided in addition to any supplemental information required by 
the eeffiffi~55~eAeF director prior to acting on the application. 
Incomplete applications will be returned to the applicant. All 
information on the permit applications shall be certified as correct by 
the applicant, under penalty of law. If the permit is not granted, the 
applicant will be given written notification of the reasons for the 
denial of the permit and the fee will be refunded. 

History: Effective July 1, 1983; amended effective August 1, 1994. 
General Authority: NDCC 24-17-10 
Law Implemented: NDCC 24-17-09 

37-95-91-93. Permit duration and fee. Every application for a 
permit 5~aff must be accompanied by a fee in the amount of tweAty-f~ve 
fifty dollars;--for a license period ef-f~ve-yeaF5 covering the life of 
the sign. 9Afy-5~§A5-~A-eeAfeF~~Ag-aFea5-Aeea-ae-f~eeA5ea~---Aff--et~eF 
s~gA5--~ay--ae--taggea--feF--~aeAt~f~eat~eA-ay-t~e-~~g~way-eeffiffi~55~eAeF~ 
PeF~~t5-aFe-effeet~ve-feF-f~ve-yeaF5-fFe~-t~e-aate-ef-~55~aAee;-aAa-~~5t 
ae--FeAewea--a5--ef--t~e~F--f~ft~--aAA~YeF5aFy~---ReAeWaf5--5~aff·-ae-ay 
a~~f~eat~eA-aAa-fee-~A-tAe-a~e~At-~Fe5eF~aea-aaeve~--AAy-5~§A-feF--wR~eR 
tRe-~eF~~t-~5-Aet-FeAewea-a5-ef-tRe-f~ftA-aAA~veF5aFy-ef-~t5-~55HaAee-~5 
~Afawf~f-aaveFt~5~Ag--aAa--5~aff--ae--Fe~evea--~~eA--tAe--eFaeF--ef--t~e 
eeffiffi~55~eAeF--eF--t~e--eeffiffi~55~eAeFl5--ageAt--~~F5~aAt--te--NeFt~-9aketa 
6eAt~Fy-6eae-5eet~eA-24-t7-tt~ Permits shall be applied for only on the 
application form provided by the eeffiffi~55~eAeF director. tf-t~e-~eF~~t 
~s-Aet-gFaAtea;-t~e-a~~f~eaAt-w~ff-ae-g~veA-wF~tteA-Aet~f~eat~eA-ef--t~e 
Fea5eAs-feF-t~e-aeA~af-ef-t~e-~eF~~t~ 

History: Effective July 1, 1983; amended effective August 1. 1994. 
General Authority: NDCC 24-17-10 
Law Implemented: NDCC 24-17-09 

37-95-91-94. Permit number - Placement of sign. Each permit 
issued under this chapter shall have an identification number, and shall 
entitle the holder to erect only the advertising sign described in the 
application and only at the exact location authorized. W~t~~A-f~ve-aay5 
ef--eFeet~Ag-a-5~§A-~~F5~aAt-te-a-~eF~~t.-t~e-RefaeF-ef-tAe-~eF~~t-5~aff 
8ef~veF-wF~tteA-Aet~f~eat~eA-te-t~e-eeffiffi~S5~eAeF-eF--tAe--ee~~55~eAeFl5 
ageAt--w~e--5~§Aea--t~e--~eF~~t-t~at-t~e-s~gA-~a5-aeeA-eFeetea~ If t~~5 
wF~tteA-Aet~f~eat~eA-~5-Aet-~Fev~aea the sign is not erected within 5~* 
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~eAtAs one year of the date of issuance of the permit, the permit is 
automatically void and revoked under this chapter, aAa--aAy unless 
additional time is granted by the director. Any sign subsequently 
erected at the location without the issuance of a permit with a new 
application and fee is unlawful advertising and shall be removed upon 
the order of the ee~~ss~eAeP--eP--tAe--ee~~ss~eAePls--ageAt director 
pursuant to North Dakota Century Code section 24-17-11. 

History: Effective July 1, 1983; amended effective August 1, 1994. 
General Authority: NDCC 24-17-10 
Law Implemented: NDCC 24-17-09 

37-95-91-95. Permit license. Ne 8 person SAa~~ may not erect and 
maintain aAy--e~taeeP--aavePt~s~Ag a sign unless there is securely 
fastened thereon a permit license ta9 as specified in this chapter. The 
erecting of any e~taeeP-aavePt~s~Ag such sign without having affixed 
thereon a permit license tag is prima facie evidence that the sign has 
been erected and is being maintained in violation of the provisions of 
this chapter and is unlawful advertising and shall be removed upon the 
order of the ee~~ss~eAeP-eP-tAe-ee~~ss~eAePls-ageAt director pursuant 
to North Dakota Century Code section 24-17-11. 

History: Effective July 1, 1983; amended effective August 1, 1994. 
General Authority: NDCC 24-17-10 
Law Implemented: NDCC 24-17-09 

37-95-91-96. Permit revocation. Upon the revocation of any 
permit issued under this chapter, the sign for which it was issued 
constitutes unlawful advertising under North Dakota Century Code section 
24-17-11; and sAa~~ must be removed upon the order of the ee~~ss~eAeP 
eP--tAe--ee~~ss~eAePls--ageAt director. In addition to other reasons 
provided by law and this article, permits w~~~ may be revoked under 
circumstances, including the following: 

1. If a sign is not erected within s~M-~eAtRs one year of the 
date of issuance of the permit. 

2. If any information on the permit application is found to be 
false and was false on the date submitted to the ee~~ss~eAeP 
eP-tAe-ee~~ss~eAePls-ageAt director. 

3. If the sign is not erected at the location and in the manner 
authorized by the permit, or if the sign is otherwise not in 
accordance with this article. 

History: Effective July 1, 1983; amended effective August 1, 1994. 
General Authority: NDCC 24-17-10 
Law Implemented: NDCC 24-17-09 

37-95-91-97. Leases and zoning. 
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1. Leases submitted with permit applications must be written 
leases showing on their face that the applicant is authorized 
by the landowner ~A-~~est~eA to erect a sign on the property 
eA-t~e-aate-ef-t~e-a~~+~eat~eA-aAa-feF-S~*-meAt~s--t~eFeafteF. 
If no written lease exists between the applicant and the 
landowner, the applicant may substitute a letter from the 
landowner authorizing erection of a sign on the property and 
showing the duration of the authority, or the landowner may 
sign the permit application. A landowner•s letter or 
signature on the sign permit application must be used when no 
written lease exists between the applicant and the landowner 
either because none was drafted and executed or because the 
applicant claims to be a successor to the rights of a prior 
lessee. 

2. In addition to other requirements and limitations provided by 
state and federal law and rules, signs may be erected and 
maintained only in areas zoned by local zoning authorities as 
industrial or commercial, under a comprehensive zoning plan, 
or in areas which are unzoned but are commercial or industrial 
in use pursuant to the agreement between the eemm~ss~eAeF 
director and the United States secretary of transportation 
according to 23 U.S.C. 131. Zoned or unzoned areas will be as 
defined aAa--+~m~tea by state and federal law eF, including 
administrative rules eA-t~e-s~ejeet;--~Ae+~a~A§--NeFt~--Qaketa 
6eAt~Fy---6eae---e~a~teF---24-±7t--23-~~s~6~-±3±t--aA8--23-6PR 
~aFt-759. 

History: Effective July 1, 1983; amended effective August 1, 1994. 
General Authority: NDCC 24-17-10 
Law Implemented: NDCC 24-17-03, 24-17-03.1, 24-17-09 
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CHAPTER 37-85-82 

37-85-82-81. Owner name to be d;splayed. Ne ~ sign sRa++ may not 
be erected or maintained unless the name of the person owning or 
maintaining it is plainly displayed tReFeeR on the sign. Any sign 
erected or maintained which does not contain the owner•s name plainly 
displayed tReFeeR on the sign is unlawful advertising and sRa++ must be 
removed upon the order of the eemffi~ss~eReF-eF-tRe--eemffi~ss~eReF~s--ageRt 
director pursuant to North Dakota Century Code section 24-17-11. 

H;story: Effective July 1, 1983; amended effective August 1, 1994. 
General Author;ty: NDCC 24-17-10 
Law Implemented: NDCC 24-17-09 

37-85-82-82. Placement and lighting. Ne ~ sign sRa++ may not be 
erected or maintained in any of the following locations or positions or 
under any of the following conditions: 

1. Within the right of way of any highway. 

2. If visible from any highway and simulating or imitating any 
official directional, warning, danger, or traffic control 
sign~ or if intended or likely to be construed as giving 
warning to traffic such as by the words "Stop" or "Slow Down". 

3. If visible from any highway and displaying any red or blinking 
or intermittent light likely to be mistaken for a warning or 
danger signal. 

4. If any illumination tReFeeR-SRa++-ae on this sign is of such 
brilliance or so positioned as to blind or dazzle the vision 
of travelers on the adjacent highways or create the impression 
that the lights are from oncoming or intersecting vehicles. 
Such conditions sRa++ must be corrected within ten days of 
notification by the A~§Rway-eemffi~ss~eReF-eF-tRe-eemffi~ss~eReF~s 
ageRt director. 

5. Except for on-premise signs, along a scenic highway as 
designated by the former highway corridor board, or nearer 
than one thousand feet [304.8 meters] from the designated 
start or finish of such highway outside the limits of 
municipalities. 

H;story: Effective July 1, 1983; amended effective August 1, 1994. 
General Authority: NDCC 24-17-10 
Law Implemented: NDCC 24-17-09 

37-85-82-83. Damaged signs - Removal. Damaged, defaced, or 
poorly maintained conforming signs sRa++ must be repaired within R~Rety 
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one hundred eighty days after notice by the AtgAway-eeffiffitssteReP-eP-tAe 
eeffiffitssteReP!s-ageRt director, and if not so repaired they will be 
deemed abandoned and unlawful advertising and sAatt must be removed upon 
the order of the eeffiffitssteReP--eP--tAe--eeffiffitssteReP!s--ageRt director 
pursuant to North Dakota Century Code section 24-17-11. 

History: Effective July l, 1983; amended effective August 1, 1994. 
General Authority: NDCC 24-17-10 
Law Implemented: NDCC 24-17-09 

37-85-82-95. Nonconforming signs Maintenance, repair, 
alteration, abandonment. For purposes of this article a nonconforming 
sign is one which was lawfully erected, but which does not comply with 
the provisions of state or federal laws or rules passed at a later date 
or which later failed to comply with the law or rules due to changed 
conditions. Illegally erected or maintained signs are not nonconforming 
signs. 

1. Nonconforming grandfathered signs permitted to remain in place 
pursuant to the January 19, 1972, agreement between the 
RtgAway--eeffiffitssteReP director and the United States secretary 
of transportation and pursuant to 23 CFR 750.707, may remain 
in a commercial or industrial area for their normal life, 
subject to reasonable maintenance and repair. Any 
nonconforming grandfathered sign improperly repaired or 
enlarged with better materials or otherwise maintained in 
violation of this section is unlawful and sRatt must be 
removed upon the order of the eeffiffitssteReP---eP---tRe 
eeffiffitssteReP!s-ageRt director pursuant to North Dakota Century 
Code section 24-17-11. 

2. Change of advertising copy is part of reasonable maintenance 
and repair, but the change of copy may not increase or expand 
the size of the original nonconforming use. 

3. Change of facing or sign display area is part of reasonable 
maintenance and repair, but the change of facing and sign 
display area may not increase or expand the size of the 
original nonconforming use. 

4. No nonconforming sign may be substantially altered in any 
manner which expands or increases the size of the sign in 
excess of the original nonconforming use. 

5. Ne B change may not be made in the number of, type of, or 
material used for the support of a nonconforming sign, nor in 
any of its structural members or foundations, in excess of or 
improving upon the original nonconforming use. 

6. Any nonconforming sign destroyed by the elements, taken in 
condemnation, or abandoned by any previous owner; is an 
abandoned sign and may not be reconstructed. If the 
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nonconforming sign is only damaged to an extent not greater 
than fifty percent of the replacement cost of the sign, then 
it may be repaired to its preexisting size, shape, and type 
and quality of materials. Replacement cost will be determined 
by the ee~~ss~eReF!s director•s sign cost schedule approved 
and effective on the date the sign was damaged. 

7. A nonconforming sign toppled or blown over by wind or by 
vandalism may be reerected within one year. Any nonconforming 
sign not so reerected is abandoned and unlawful, may not be 
reerected, and s~att must be removed pursuant to the order of 
the ee~tssteReF-eF-t~e-ee~~ssteReF!s-ageRt director pursuant 
to North Dakota Century Code section 24-17-11. 

8. A nonconforming sign that has not displayed advertising copy 
or display for one year or more is an abandoned sign, is 
unlawful advertising, and s~att must be removed upon the order 
of the ee~tss~eReF-eF-t~e-ee~tssteReF!s-ageRt director under 
North Dakota Century Code section 24-17-11, unless the owner 
can establish to the satisfaction of the ee~tssteReF--eF--t~e 
ee~~ssteReFls--ageRt director that the cessation of use was 
beyond the owner•s control because it was caused by an act of 
God. The definition of blank sign in section 37-05-02-04 
applies to this subsection for determining lack of advertising 
copy or display. 

9. Ne A sign may not be erected or reconstructed upon the site of 
an abandoned nonconforming sign, so long as the site continues 
to be in a nonconforming area. 

10. Unless abandoned under this article, a nonconforming sign 
damaged or destroyed by vandalism or other criminal or 
tortious act may be reerected in kind, only at its preexisting 
size and shape, and only with the same type and quality of 
materials. The burden is on the sign owner to prove to the 
satisfaction of the ee~tss~eReF-eF-t~e--ee~tssteReF!s--ageRt 
director that a nonconforming sign has been destroyed by 
vandals or by other criminal or tortious or unlawful action, 
rather than by the elements or by lawful action. 

11. The requirements of this section apply to any nonconforming 
sign in existence, whether it became nonconforming before or 
after the effective date of this section. 

History: Effective July 1, 1983; amended effective August 1, 1994. 
General Authority: NDCC 24-17-10 
Law Implemented: NDCC 24-17-09 
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CHAPTER 37-85-83 

37-95-93-82. Spac;ng of s;gns. 

1. tA~eFs~a~e--aAa Signs adjacent to the federal-aid primary 
R~§Rway-s~§AS system may not be located in a manner as to 
obscure or otherwise physically interfere with the 
effectiveness of an official traffic sign, signal, or device 
or obstruct or physically interfere with the driver's view of 
approaching, merging, or intersecting traffic. 

2. On interstate highways and expressways on the federal-aid 
primary system: 

a. Ns--~ws Two signs may not be placed less than five hundred 
feet [152.4 meters] apart. 

b. In areas outside of incorporated cities, AS signs may not 
be located adjacent to or within five hundred feet [152.4 
meters] of an interchange, intersection at grade, or 
safety rest area. The five hundred feet [152.4 meters] 
sRa++ must be measured along the interstate or freeway 
from the beginning or ending of pavement widening at the 
ramp exit from or entrance to the main-traveled way. 

3. On ASAeM~Fess--feaeFa+--eM~Fess--~F~maFy highways, other than 
interstate or expressways, on the federal-aid primary system: 

a. Outside of incorporated cities, two signs may not be 
placed less than three hundred feet [91.44 meters] apart. 

b. Inside incorporated cities, AS two signs sRa++ may not be 
spaced less than one hundred feet [30.48 meters] apart. 

4. The spacing between sign provisions of this section do not 
apply to signs separated by buildings or other obstructions in 
a manner that only one sign facing located within the above 
spacing distances is visible from the highway at any one time. 

H;story: Effective July 1, 1983; amended effective August 1, 1994. 
General Author;ty: NDCC 24-17-10 
Law Implemented: NDCC 24-17-09 

37-95-93-93. Penalty. Any sign erected or maintained in 
violation of this article must be caused to conform to the article as 
directed by the R~§Rway--esmm~ss~sAeF--sF--~Re--esmm~ss~sAeF~s--ageA~ 
director, and if it is not made to conform, it is unlawful advertising 
and the esmm~ss~sAeF-sF-~Re-esmm~ss~sAeF~s-ageA~ director may order the 
owner to remove it and if the owner fails to remove the sign after 
thirty days, the R~§Rway--esmm~ss~sAeF--SF--~Re--esmm~ss~sAeF~s-ageA~ 
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director may cause it to be removed by state forces, the expense of 
which shall be billed to and paid by the owner of the sign. 

History: Effective July 1, 1983; amended effective August 1, 1994. 
General Authority: NDCC 24-17-10 
Law Implemented: NDCC 24-17-09 
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CHAPTER 37-85-84 

37-85-84-81. Application of chapter. The standards contained in 
this chapter apply to directional and other official signs and notices 
which are erected and maintained in sight distance of the right of way 
of a highway on the ~AtePstate-eP federal-aid primary system, and which 
are visible from the main-traveled way of those highways. These 
standards do not apply to directional and other official traffic control 
signs within the highway right of way. 

EMee~t-feP-faP~-a~Peet~eAat-s~gAs-wA~eA-ae-Aet-Pe~~~Pe-a-~eP~~t-eP 
fee;-att-etAeP-S~Peet~eAat--s~§As--a~se~ssea--~A--tA~s--eAa~teP--~ay--ae 
ePeetea--aAa-~a~Ata~AeS-eAty-~~Ps~aAt-te-tAe-~eP~~t-aAa-fee-Pe~~~Pe~eAts 
ef-eAa~teP-37-96-Qi~ 

A directional or other official sign in this chapter does not 
require a permit or fee. 

History: Effective July 1, 1983; amended effective August 1, 1994. 
General Authority: NDCC 24-17-18 
Law Implemented: NDCC 24-17-03, 24-17-03.1, 24-17-09 

37-85-84-82. Definitions. 

1. "Directional and other official signs and notices" include 
only official signs and notices, public utility signs, service 
club and religious notices, and directional signs. 

2. "Directional signs" means signs containing directional 
information about cities; public places owned or operated by 
federal, state, or local government for their agency; publicly 
or privately owned natural phenomena, historic, cultural, 
scientific, educational, and religious sites; and areas of 
natural, scenic beauty or naturally suited for outdoor 
recreation, deemed to be in the interest of the traveling 
public. 

3. "Official signs and notices" means signs and notices erected 
and maintained by public officers or public agencies w~tA~A 
tAe~P--tePP~teP~at--eP-leA~A§-j~p~sa~et~eA-aAa pursuant to and 
in accordance with direction and authorization contained in 
federal, state, or local laws for the purposes of carrying out 
an official duty or responsibility. Historic markers 
authorized by state law and erected by state or local 
governmental agencies or nonprofit historical societies may be 
considered official signs. 

4. "Public utility signs" means warning signs, informational 
signs, notices, or markers which are customarily erected and 
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maintained by public or privately owned utilities as essential 
to their operations. 

5. 11 Service club and religious notices 11 means signs and notices 
authorized by law, relating to meetings of nonprofit service 
clubs or charitable associations or religious services;-WRteR 
stgAs-may-Aet-e*eeea-etgRt-SE:ft:taFe-feet-£':'74-sl:ft:taFe-meteFs}--tA 
aFea. 

History: Effective July 1, 1983; amended effective August 1, 1994. 
General Authority: NDCC 24-17-10 
Law Implemented: NDCC 24-17-03, 24-17-03.1, 24-17-09 

37-95-94-93. Criteria. 

1. The following signs are prohibited as directional or other 
official signs: 

a. Signs advertising activities that are illegal under 
federal or state laws or regulations in effect at the 
location of those signs or at the location of those 
activities. 

b. Signs located in a manner as to obscure or otherwise 
interfere with the effectiveness of official traffic 
signs, signals, or devices, or obstruct or interfere with 
the driver•s view of approaching, merging, or intersecting 
traffic. 

c. Signs which are erected or maintained upon trees or 
painted or drawn upon rocks or other natural features. 

d. Obsolete signs. 

e. Signs which are in disrepair. 

f. Signs which move or have any animated or moving parts. 

g. Signs located in rest areas, park lands, or scenic areas. 

2. Directional and official signs are limited to the following 
size, including border and trim, but excluding supports: 

a. Maximum area - one hundred fifty square feet [13.94 square 
meters]. 

b. Maximum height- twenty feet [6.10 meters]. 

c. Maximum length- twenty feet [6.10 meters]. 

3. Spacing. 
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a. The location of each directional or official sign must be 
approved aAa-~eFffi~ttea by the state--~~§~way--ee~~ss~eAeF 
eF--t~e--ee~~ss~eAeF!s-ageAt director as provided in this 
article. 

b. Directional and other official signs must comply with all 
other criteria and rules provided in this article. 

c. Directional or official signs may not be located within 
two thousand feet [609.6 meters] of a rest area, park 
land, or scenic area. 

d. Any two directional or official signs facing the same 
direction of travel shall be spaced not less than one mile 
[1. 61 kilometers] apart. 

e. Not more than three directional or official 
pertaining to the same activity and facing in the 
direction of travel may be erected along a single 
approaching the activity. 

signs 
same 

route 

f. Directional or official signs located adjacent to the 
interstate system shall be within seventy-five air miles 
[120.70 air kilometers] of the activity. 

g. Directional or official signs located adjacent to the 
federal-aid primary system shall be within fifty air miles 
[80.47 air kilometers] of the activity. 

4. The message on directional or official signs shall be limited 
to the identification of the attraction or activity and the 
directional information useful to the traveler in locating the 
attraction, such as mileage, route numbers, or exit numbers. 
Descriptive words or phrases, pictorial or photographic 
representations of the activity, its environs, or its logos 
are prohibited. 

5. Directional sign criteria. 

a. Privately owned activities or attractions eligible for 
directional signs are limited to the following: natural 
phenomena; scenic attractions; historic, educational, 
cultural, scientific, and religious sites; and outdoor 
recreational areas. 

b. To be eligible for a ~eF~~t--feF--a directional sign, 
privately owned attractions or activities must be 
regionally known or known statewide, and of outstanding 
interest to the traveling public. 

History: Effective July 1, 1983; amended effective August 1, 1994. 
General Authority: NDCC 24-17-10 
Law Implemented: NDCC 24-17-09 
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STAFF COMMENT: Article 37-11 contains all new material but is not 
underscored so as to improve readability. 

Chapter 

ARTICLE 37-11 

TOURIST-ORIENTED DIRECTIONAL SIGNS 

37-11-01 General Policy 
37-11-02 Permits 
37-11-03 Sign Installation and Relocation 
37-11-04 Contractors and Sign Maintenance 
37-11-05 Design and Composition 

Section 
37-11-01-01 
37-11-01-02 
37-11-01-03 
37-11-01-04 
37-11-01-05 
37-11-01-06 
37-11-01-07 

CHAPTER 37-11-91 
GENERAL POLICY 

Defi niti ens 
Application 
Applicant Requirements 
Priority of Applicants 
Exclusions 
Time of Operation 
Seasonal Closure 

37-11-91-91. Definitions. As used in this article: 

1. 11 Advance signs 11 means supplemental tourist-oriented 
directional signs that are placed in advance of regular 
tourist-oriented directional signs in instances where the 
tourist-oriented directional signs are difficult to see due to 
topographic or geometric roadway features. 

2. 11 Department 11 means the department of transportation. 

3. 11 Director 11 means the director of the department of 
transportation or an authorized agent of the director. 

4. 11 Permittee 11 means the party to whom a tourist-oriented 
directional sign permit is issued. 

289 



5. 11 Person 11 includes every natural person, firm, copartnership, 
association, corporation, limited liability company, or 
limited partnership. 

6. 11 Sight distance 11 means the distance provided to allow a driver 
to safely stop a car at the posted highway speed. 

7. 11 Trail blazing signs 11 means signs·placed along an entrance 
road when the motorist requires additional instruction after 
having left the state highway. 

History: Effective August 1, 1994. 
General Authority: NDCC 39-13-09 
Law Implemented: NDCC 39-13-09 

37-11-81-82. Application. Every person requesting a 
tourist-oriented directional sign shall make application on a form 
prescribed by the director. 

History: Effective August 1, 1994. 
General Authority: NDCC 39-13-09 
Law Implemented: NDCC 39-13-09 

37-11-81-83. Applicant requirements. A person applying for a 
tourist-oriented directional sign must: 

1. Be engaged in a business, service, or activity as defined in 
North Dakota Century Code section 39-13-09. 

2. Derive a major portion of income, or visitors, from tourists 
who do not reside in the immediate area of the business, 
service, or activity. 

3. Provide trail blazing signs if needed. 

4. Obtain local authorization when the sign is located within 
city limits. 

5. Provide such other information as the director may require. 

History: Effective August 1, 1994. 
General Authority: NDCC 39-13-09 
Law Implemented: NDCC 39-13-09 

37-11-81-84. Priority of applicants. If the applications for 
tourist-oriented directional signs exceed the number of sign face spaces 
available, the department will give priority to applications by the time 
they are received in the department central office in Bismarck, North 
Dakota, 608 east boulevard avenue. Those applications that cannot be 
honored will be returned to the applicant who may reapply when space is 
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available. The department will not hold applications pending available 
space nor provide notice of available space. 

History: Effective August 1, 1994. 
General Authority: NDCC 39-13-09 
Law Implemented: NDCC 39-13-09 

37-11-81-85. Exclusions. 

1. A person advertising on an illegal advertising device, as 
defined under North Dakota Century Code chapter 24-17 or 23 
U.S.C. 131, which advertises the same business, service, or 
activity as the proposed tourist-oriented directional sign is 
not eligible for a permit. 

2. A person conducting any illegal operations is not eligible for 
a permit. 

History: Effective August 1, 1994. 
General Authority: NDCC 39-13-09 
Law Implemented: NDCC 39-13-09 

37-11-81-86. Time of operation. To be eligible for a permit a 
business, service, or activity must be open during normal hours of 
operation for a similar business, service, or activity in the locality 
or provide the hours of operation as a part of the tourist-oriented 
directional sign message. 

History: Effective August 1, 1994. 
General Authority: NDCC 39-13-09 
Law Implemented: NDCC 39-13-09 

37-11-81-87. Seasonal closure. A business, service, or activity 
operating on a seasonal basis, or closed for more than fourteen 
consecutive days, shall remove the sign face or display a 11 CLOSED 11 

message plate. The 11 CLOSED 11 message plate must be fabricated and 
installed in accordance with the specifications in this article. 
Removal or installation of sign faces or plates must be done by a 
qualified contractor or by a qualified contractor's authorized 
representative. Intermittent operation is not allowed unless the dates 
of operation are shown on the tourist-oriented directional sign. 

History: Effective August 1, 1994. 
General Authority: NDCC 39-13-09 
Law Implemented: NDCC 39-13-09 
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Section 
37-11-02-01 
37-11-02-02 
37-11-02-03 
37-11-02-04 
37-11-02-05 

CHAPTER 37-11-92 
PERMITS 

Permit Duration and Fee 
Permit Ownership 
Permit Revocation 
Structure Ownership 
Sign Face Ownership 

37-11-92-91. Permit duration and fee. Every application must be 
accompanied by a fee in the amount of twenty-five dollars for a permit 
valid for the life of the sign. See section 37-11-01-03 regarding 
applicant requirements. 

History: Effective August 1, 1994. 
General Authority: NDCC 38-13-09 
Law Implemented: NDCC 39-13-09 

37-11-92-92. Permit ownership. Permits are not transferable and 
remain the property of the department. The permit does not convey any 
property right in the highway right of way. 

History: Effective August 1, 1994. 
General Authority: NDCC 39-13-09 
Law Implemented: NDCC 39-13-09 

37-11-92-93. Permit revocation. A permit may be revoked for the 
following reasons: 

1. If the department determines that a permittee is not legally 
entitled to the permit because the business, service, or 
activity is no longer available to tourists, or that the 
permittee has violated the terms of the permit, this article, 
or North Dakota Century Code chapter 39-13-09. 

2. For failure to maintain a sign, which consists of the 
permitteels failure to repair or replace a sign face that has 
been damaged or defaced. The department shall give the 
permittee notice of the need to repair or replace the sign and 
the permittee shall have ninety days from the date of such 
notice to repair or replace the sign. 
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The department shall send notice of permit revocation to the permittee 
and set forth the basis for the revocation. The permittee shall have 
thirty days from the date of notice in which to remove the sign. 

History: Effective August 1, 1994. 
General Authority: NDCC 39-13-09 
Law Implemented: NDCC 39-13-09 

37-11-82-84. Structure ownership. Sign structures become the 
property of the department upon erection on the highway right of way. 
The department has the authority to control the use of the structure by 
issuing up to four permits per sign face structure. 

History: Effective August 1, 1994. 
General Authority: NDCC 39-13-09 
Law Implemented: NDCC 39-13-09 

37-11-82-85. Sign face ownership. The sign face remains the 
property of the permittee, unless abandoned or removed by the 
department. The permittee may remove a sign face at any time. If such 
removal is permanent, the permittee shall notify the department. 

History: Effective August 1, 1994. 
General Authority: NDCC 39-13-09 
Law Implemented: NDCC 39-13-09 
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Section 
37-11-03-01 
37-11-03-02 
37-11-03-03 
37-11-03-04 
37-11-03-05 
37-11-03-06 
37-11-03-07 
37-11-03-08 
37-11-03-09 
37-11-03-10 

CHAPTER 37-11-93 
SIGN INSTALLATION AND RELOCATION 

Location of Signs 
Urban Locations 
Advance Signing 
Trail Blazing Signs 
Expressways 
Spacing 
Maximum Number of Signs 
Limit on Number of Sign Faces 
Back-to-Back Mounting 
Sign Removal and Relocation 

37-11-93-91. Locat;on of s;gns. All tourist-oriented directional 
signs must be erected adjacent to the edge of the right-of-way line and 
on the ditch backslope. Tourist-oriented directional signs must be 
located more than two hundred feet [60.96 meters] in advance of the 
entrance road intersection and within ten miles [16.09 kilometers] of 
the business, service, or activity. Tourist-oriented directional signs 
may not be located, erected, or maintained in any place or manner as to 
obstruct or interfere with a free and clear view of merging or crossing 
traffic or otherwise create a hazard to the safety of the public. 

H;story: Effective August 1, 1994. 
General Author;ty: NDCC 39-13-09 
Law Implemented: NDCC 39-13-09 

37-11-93-92. Urban locat;ons. An applicant for a 
tourist-oriented directional sign located within the limits of a city 
must also obtain the written consent of the city to erect the sign. In 
addition, the location and erection of an urban tourist-oriented sign 
may not: 

1. Block or obstruct the visibility of official traffic-control 
devices. 

2. Hinder pedestrian or bicycle traffic. 

3. Be located closer than two feet [.61 meters] to the face of a 
curb on a highway having curb and gutter. 
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The spacing requirements of section 37-11-03-06 do not apply to urban 
locations. 

H;story: Effective August 1, 1994. 
General Author;ty: NDCC 39-13-09 
Law Implemented: NDCC 39-13-09 

37-11-83-83. Advance s;gn;ng. The director may require the 
installation of advance tourist-oriented directional signs if the 
director determines, on the basis of traffic engineering criteria, that 
such signs improve traffic safety in the area of the intersection with 
the entrance road. 

H;story: Effective August 1, 1994. 
General Author;ty: NDCC 39-13-09 
Law Implemented: NDCC 39-13-09 

37-11-83-84. Tra;l blaz;ng s;gns. Trail blazing signs are 
required when the business, service, or activity cannot be readily 
located by a motorist from the highway intersection with the entrance 
road, or when the business, service, or activity is not located near an 
exit from a highway upon which tourist-oriented directional signs are 
permitted. 

H;story: Effective August 1, 1994. 
General Author;ty: NDCC 39-13-09 
Law Implemented: NDCC 39-13-09 

37-11-83-85. Expressways. Tourist-oriented directional signs may 
be located on divided and undivided multilane expressways as on two-lane 
highways, except that a tourist-oriented directional sign may not be 
placed within two hundred feet [60.96 meters] of the ramp taper of an 
interchange or the turning lane of an at-grade intersection. No 
tourist-oriented directional sign may be located on the interstate 
highway system. 

H;story: Effective August 1, 1994. 
General Authority: NDCC 39-13-09 
Law Implemented: NDCC 39-13-09 

37-11-83-86. Spacing. Tourist-oriented directional sign 
structures facing one direction of traffic shall be spaced not less than 
two hundred feet [60.96 meters] apart. 

History: Effective August 1, 1994. 
General Author;ty: NDCC 39-13-09 
Law Implemented: NDCC 39-13-09 
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37-11-93-97. Maximum number of signs. Only two sign structures, 
each containing a maximum of four individual sign faces, will be allowed 
for each direction of travel at the entrance road intersection. 

History: Effective August 1, 1994. 
General Authority: NDCC 39-13-09 
Law Implemented: NDCC 39-13-09 

37-11-93-98. Limit on number of sign faces. A business, service, 
or activity may normally provide only one sign face for each direction 
of travel on the principal route from the highway to the business, 
service, or activity. 

History: Effective August 1, 1994. 
General Authority: NDCC 39-13-09 
Law Implemented: NDCC 39-13-09 

37-11-93-99. Back-to-back mounting. Tourist-oriented directional 
signs must be mounted only as prescribed by this article and may not be 
mounted back-to-back with any other type of sign. Tourist-oriented 
directional signs erected and maintained in a manner other than as 
prescribed in this article are deemed illegal and subject to removal 
under section 37-11-03-10. 

History: Effective August 1, 1994. 
General Authority: NDCC 39-13-09 
Law Implemented: NDCC 39-13-09 

37-11-93-19. Sign removal and relocation. The department 
reserves the right to remove or relocate any tourist-oriented 
directional sign 1n the event the location of such sign is needed for 
highway purposes or if the sign is deemed illegal or nonconforming. 

History: Effective August 1, 1994. 
General Authority: NDCC 39-13-09 
Law Implemented: NDCC 39-13-09 
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Section 
37-11-04-01 
37-11-04-02 
37-11-04-03 
37-11-04-04 
37-11-04-05 

CHAPTER 37-11-84 
CONTRACTORS AND SIGN MAINTENANCE 

Contractor Required 
Contractor Qualifications 
Maintenance Requirements 
Neglected Maintenance 
Joint Responsibility 

37-11-84-81. Contractor required. Tourist-oriented directional 
signs must be installed and maintained under an agreement between the 
permittee and a qualified contractor. The permittee is responsible for 
payment to the contractor for all services and materials rendered. 

History: Effective August 1, 1994. 
General Authority: NDCC 39-13-09 
Law Implemented: NDCC 39-13-09 

37-11-94-92. Contractor qualifications. Contractors who install 
tourist-oriented directional signs must meet the following requirements: 

1. The contractor must be licensed to do business in the state of 
North Dakota. 

2. The contractor must carry public liability and property damage 
insurance as follows: 

a. Coverage. Protection against liability for bodily injury 
or death of persons and injury to or destruction of 
property which may be suffered by persons other than the 
contractor•s employees as a result of construction 
operations in connection with construction of all highway 
projects. 

b. Limits of liability. The policy must provide a limit of 
not less than five hundred thousand dollars for all 
damages arising out of the bodily injuries or death of one 
person, and subject to that limit for each person, a total 
limit of not less than one million dollars for all damages 
arising out of the bodily injuries to or death of two or 
more persons in any one accident. The policy must further 
provide a limit of not less than five hundred thousand 
dollars for all damages to or destruction of property in 
any one accident and subject to that limit a total (or 
aggregate) limit of not less than one million dollars for 
all damages to or destruction of property during the 
policy period. 
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Such coverage must be extended to cover any subcontractor 
hired by the contractor. 

3. The contractor shall use proper safety practices when 
installing or maintaining a sign and is responsible for any 
damages to the right of way resulting from the installation or 
maintenance of the sign. 

H;story: Effective August 1, 1994. 
General Author;ty: NDCC 39-13-09 
Law Implemented: NDCC 39-13-09 

37-11-94-83. Ma;ntenance requ;rements. The permittee is 
responsible for the maintenance of the sign structure and sign face. 
The following standards of maintenance must be observed: 

1. Any damage must be promptly repaired. 

2. Sign faces must be maintained in a legible condition. Sign 
faces that are badly weathered, peeling, vandalized, or 
damaged must be considered as requiring maintenance. 

H;story: Effective August 1, 1994. 
General Author;ty: NDCC 39-13-09 
Law Implemented: NDCC 39-13-09 

37-11-84-84. Neglected ma;ntenance. If maintenance is neglected, 
the department shall notify the permittee, in writing, of the type of 
maintenance required. If the maintenance is not provided within ninety 
days, the department may revoke the permit and confiscate the sign face. 

H;story: Effective August 1, 1994. 
General Author;ty: NDCC 39-13-09 
Law Implemented: NDCC 39-13-09 

37-11-94-85. Jo;nt respons;b;l;ty. When more than one sign face 
is installed, the permittees have joint responsibility for the 
maintenance of the sign structure. 

H;story: Effective August 1, 1994. 
General Author;ty: NDCC 39-13-09 
Law Implemented: NDCC 39-13-09 
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Section 
37-11-05-01 
37-11-05-02 
37-11-05-03 
37-11-05-04 
37-11-05-05 
37-11-05-06 

CHAPTER 37-11-85 
DESIGN AND COMPOSITION 

Specifications 
Sign Face Backing 
Reflective Sheeting Material 
Sign Messages 
"Closed" Plate 
Height of Sign 

37-11-85-81. Specifications. The furnishing, fabricating, and 
installation of a tourist-oriented directional sign must be in 
conformance with the following standards: 

1. Materials. 

a. General. All materials furnished and used in this work 
item must be new and must meet the plans, the standard 
drawings, and the following requirements: 

(1) Signs, supporting structures, breakaway bases, anchor 
units, brackets, stringers, and hardware must be 
fabricated to meet the dimensions, metal gauge, and 
bolt holes set forth in the contract and standard 
drawings. All flat sheet sign backings must be 
aluminum with reflective sheeting applied as 
specified. 

(2) The traffic-control sign details not otherwise 
specified must meet the MUTCD published by the 
federal highway administration~ 

(3) All sign faces must be according to the detail 
drawings and the alphabets shown in the MUTCD, 
standard highway signs, and standard alphabets, 
published by the federal highway administration. 
Sign faces not detailed in these publications must 
meet the detailed drawings shown in the supplementary 
standard highway signs booklet published by the 
department. 

(4) Regulatory, warning, and guide signs must be detailed 
and dimensioned according to detailed drawings of the 
standard highway signs booklet and department 
supplement. These detailed drawings are available to 
the sign fabricator upon request from the department. 
Signs not illustrated in these booklets must be as 
shown on the standard drawings. The last number in 
the sign numbers shown is the width of the sign 
required. 
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(5) Variable message sign dimensions have been computed 
by the department of transportation in order to draft 
these signs by mechanical means. These message 
computations have been tabulated and must be used to 
lay out these sign faces in the fabricator•s shop. 
These tabulated sheets will be furnished to the 
contractor upon request after the contract has been 
awarded. · 

b. Concrete. Concrete used in this item of work must be 
class AE portland cement concrete mixed and proportioned 
as specified in section 802. 

c. Reinforcing steel. The reinforcing steel must meet 
section 612. 

d. Delineators. Delineators must meet section 894.06. 

e. Hardware and fittings. Signs, supporting structures, 
breakaway bases, anchor units, brackets, stringers, and 
all hardware and fittings must meet section 894.05 A. 

f. Overhead sign structures. Overhead structures must meet 
section 894.08. 

g. Grout. Grout must meet section 806. 

2. Construction requirements. 

a. Locating and positioning signs and sign structures. Each 
sign and structure must be located according to the plans 
or, where necessary, for maximum effect of the sign. 
Installed signs and structures will be inspected at night 
for maximum effect and minimum specular reflection. If 
any sign exhibits specular reflection or is ineffective at 
night, the sign must be adjusted at the contractor•s 
expense. 

Signs and delineators located less than thirty feet [9.14 
meters] from the pavement edge must be erected with the 
sign face truly vertical and turned ninety-three degrees 
away from the center and direction of travel of the lane 
that the facility serves. Signs located thirty feet [9.14 
meters] or more from the edge of the pavement edge must be 
erected with the sign face truly vertical and aligned 
ninety degrees from the center and direction of travel of 
the lane that the offset sign serves. Special attention 
must be given to the location and positioning of signs and 
delineators at the point where lanes divide, or on curves, 
to avoid specular reflection and to obtain maximum 
effectiveness of the facility. 

b. Sign fabrication. 
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(1) General. All sign backing for flat sheet signs must 
be aluminum unless noted otherwise, with reflective 
sheeting applied as specified in this chapter. On 
large variable message signs the messages, symbols, 
and borders must consist of directly applied 
reflective sheeting cut to desired shapes. The 
message, symbols, and border must be applied as 
specified by the sheeting manufacturer. 

(2) Fabrication of sign backing. Sign backings must be 
cut to size and shape and must be free of buckles, 
warps, dents, cockles, burrs, and all defects 
resulting from fabrication. The surface of all signs 
must be plane surfaces. 

All cutting, shearing, and drilling or punching of 
holes (except mounting holes for demountable letters, 
numerals, symbols, and borders) must be completed 
before metal degreasing and application of reflective 
sheeting. 

(3) Cleaning and processing. Cleaning and processing of 
sign backing must take place before applying the 
reflective sheeting. Cleaning and processing must be 
performed using the sheeting manufacturer•s 
instructions and recommendations as well as the 
requirements of section 894. 

All metal sign backing material must be handled only 
by handling devices or clean canvas gloves between 
cleaning and applying reflective sheeting. Metal 
must not come in contact with greases, oils, or other 
contaminants before application of reflective 
sheeting. When backing materials are 
chromate-conversion coated beforehand and are allowed 
to set for several days before applying reflective 
sheeting, the application surface must be given a 
solvent wipe before reflective sheeting application. 

(4) Fabrication of flat sheet signs. The background or 
message and border must be screened on reflective 
sheeting as specified by the manufacturer of the 
reflective material and as specified here. Colors 
must meet the requirements of the contract and as 
shown in the MUTCD. Care must be taken so screening 
inks are compatible with reflective sheeting 
backgrounds. 

Reflective material must meet section 894.02. 

The reflective sheeting used on flat sheet sign 
backings larger than the manufacturer•s material must 
require splicing. All sheeting on one individual 
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sign must be from the same manufacturer 1 s lot and 
must be spliced in one direction only. No more than 
one splice is permitted per sign. Vertical splices 
must be in the center of the sign. Horizontal 
splices, if used in lieu of the vertical splice, must 
be in the center of the sign with the top portion 
overlapping the bottom portion of the sheeting when 
it is in the upright position. Heat-activated, 
adhesive-coated, reflective sheeting may be 
overlapped not less than three-sixteenths of one inch 
[4.76 millimeters] or by a butted gap not to exceed 
one-thirty-second of one inch [0.79 millimeters]. 
Splices will be permitted only on sign screens 
processed with transparent colors. 
Pressure-sensitive, adhesive-coated, reflective 
sheetings must be overlapped not less than 
three-sixteenths of one inch [4.76 millimeters]. 

The overlapped splice must be made without screening 
paints between the reflective sheeting. 

The sign face must be processed and finished with 
material as specified by the sheeting manufacturer. 
Processing of type III A or III B reflective sheeting 
with screened-on messages must be accomplished before 
applying to the sign backing. Processing of type II 
reflective sheeting may be accomplished before or 
after applying to the sign backing. 

The finished signs must have a smooth, uniform 
surface. All letters and numbers must be clear cut 
and sharp. 

(5} Fabrication of panel signs. The background must be 
applied to the panels as specified by the reflective 
sheeting manufacturer. 

Reflective sheeting must be overlap spliced. The 
splice must be overlapped not less than 
three-sixteenths of one inch [4.76 millimeters], and 
sheeting applied to panels must extend over the edges 
and down the side legs a minimum of one-sixteenth of 
one inch [1.59 millimeters]. Splices must be at a 
ninety degree angle to the length of the panel. The 
splices must be uniformly and neatly made throughout 
their entire length. An individual panel may not 
have more than two splices, and the minimum distance 
between adjacent splices must be eight feet [2.44 
meters]. 

(6} Date of fabrication. All signs receiving new sign 
facings must be dated with the month and year 
fabricated. The date must be placed on the back of 
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the metal backing on the lower corner of the sign 
near the edge closest to traffic so that it can be 
read from the ground. The dating layout must consist 
of one-fourth inch [6.35 millimeters] high numbers on 
a two and one-fourth inches [57.15 millimeters] long 
by one and three-fourths inches [44.45 millimeters] 
high pressure sensitive label. The numbers imprinted 
on the upper part of the label must be one through 
twelve, with the last two digits of four consecutive 
years printed across the bottom (as 92, 93, 94, 95). 
The month and year of fabrication must be punched 
out. The label must meet section 894.04. The cost 
of furnishing, fabricating, and installing labels 
must be included in the price bid for "flat sheet for 
signs type II and III A", "panel for signs type II 
and III A", "refacing signs type II and III A", or 
"overlay panel type II and III A". 

c. Packaging, labeling, handling, and shipping. Completed 
signs must be dry before packaging or storing. Packaged 
signs that become wet before use may not be used. A 
warning label with instructions designed to prevent damage 
to the signs must be on the outside of the package, and an 
additional warning label must be placed in the packages 
between the first and second sign, before the last sign, 
and after each five signs in a package. Packaged signs 
may not be banded and must be stored and shipped on edge. 

Packaging must be done so that the signs are protected 
during storage, shipping, and handling. Packaged signs 
must be slipsheeted using the material and methods 
recommended by the sheeting manufacturer. · 

Unmounted reflective sheeting may be stacked flat to a 
maximum height of five inches [127.0 millimeters] for 
temporary storage. Otherwise, they must be stored on 
edge. The sheeting on signs may not be exposed to 
temperatures above one hundred fifty degrees Fahrenheit 
[65.56 degrees Celsius]. The slipsheeting must be left on 
the sign face until mounted. 

Panel signs may be assembled or separated into sections 
for ease in handling, storing, and shipping. In lieu of 
packaging, the sign faces may be turned toward each other 
and fastened together firmly with sufficient spacers to 
prevent the sign faces from touching. Sign faces that 
cannot be protected by packaging or fastening face to face 
must have protective covers placed over them. 

d. Label (handling, storage, and installation instructions). 
The label referred to in section 754.03 C must contain the 
following instructions: 
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(1) Loading on vehicles. Signs must be secured 
vertically in racks to prevent them from rubbing, 
scratching, or marring front surfaces. Signs that 
have protective wrappings or slipsheeting must be 
kept dry. 

Signs must be carefully unloaded and stacked on edge 
off the ground in an upright position. 

(2) Storage at jobsite. Signs must be stored indoors and 
upright on edge to prevent damage to the reflective 
sheeting. 

Signs must be kept dry. Packaged signs that get wet 
will be rejected. 

(3) Installation. 

(a) Signs must be handled carefully and not scuffed 
or walked on. 

(b) Nylon washers must be used between flat washers 
and sign face for all type III and IV reflective 
sheeted signs. 

(c) When washing signs is necessary, a soft bristle 
brush or sponge and water must be used. 

e. Erection of sign supports and delineators. 

(1) General. The engineer shall verify the support 
lengths on all new sign supports prior to the 
materials being ordered by the contractor. All sign 
supports must be firmly set and plumb after erection. 
All concrete foundations must be constructed as 
specified, with the top sloped enough to drain away 
from the sign support. All exposed concrete above 
ground surface must be given a rubbed finish. Excess 
excavation material removed to set sign supports must 
be disposed of at the contractor•s expense. A 
driving cap must be used when driving a sign support. 

(2) Delineator posts. Delineator posts must be driven 
without being damaged. If the drilled or punched 
hole method is used, the hole must be large enough so 
the post may be set without damage. Any damage to 
utilities or structures as a result of construction 
operations must be repaired according to 
section 105.03. 

(3) Anchor for telescoping perforated tubes and flange 
channel supports. Anchors for telescoping perforated 
tubes and flange channel supports must be driven. 
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The perforated tube anchor must be driven to a 
maximum of four inches [101.6 millimeters] above the 
ground or sidewalk and four inches [101.6 
millimeters] maximum installed height aboveground or 
sidewalk for flange channel anchor. 

Anchors must be installed at plan length, unless the 
engineer determines a shorter length is sufficient 
due to good soil bearing developed when driving the 
anchor. Anchor lengths may be reduced to a minimum 
of three feet [.91 meters]. When set in sidewalk, 
the anchor plate may be omitted. 

The sidewalk must be cored to install the anchor unit 
and the cored area must be filled with new concrete 
to restore the sidewalk surface. 

(4) Tubular sign supports. Tubular sign supports must be 
set in a class AE portland cement concrete base, 
constructed as shown on the plans. Breakaway base 
plates must be assembled with the bolts torqued to 
plan requirements. The plates must be carefully 
placed so the tapered bolt slot tapers toward 
approaching traffic. Either the stub post or the 
anchor bolt design may be used as detailed. If the 
anchor bolt design is used, a portland cement grout 
must be used to raise the top of the foundation to a 
snug fit under the base plate. 

(5) Overhead sign structures. All overhead sign 
structures must be shop fabricated so only bolted 
assembly is required in the field. Drilling to 
fasten an overhead sign to a bridge is permitted, but 
field welding is not permitted. 

Overhead sign structures, other than those fastened 
to bridges, must be set on class AE portland cement 
concrete foundations as required. The foundation may 
be constructed to grade elevation with the top 
surface level so the support set on it is truly 
vertical, or the foundation may be constructed below 
grade and leveling nuts used to level the base plate 
and bring it to grade. A portland cement grout must 
be used to fill the voids between the foundation and 
the base plate. 

(6) Splicing. Splicing is permitted on telescoping and 
flange channel posts only to obtain the required post 
length. A splice must be more than five feet [1.52 
meters] above the ground, and only one splice is 
permitted per post. Splicing costs must be at the 
contractor•s expense. The weight of the splice may 
not be added to the post pay weight. 
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(7) W-shaped sign supports. 

(a) W-shaped sign supports must be set in a class AE 
portland cement concrete base, constructed as 
shown on the plans. Breakaway base plates must 
be assembled with the bolt torqued to plan 
requirements. The plates must be carefully 
placed so the tapered bolt slot tapers toward 
approaching traffic. W-shaped supports must use 
the stub post design. 

The contractor may install an H-pile footing in 
lieu of the concrete base. If the bearing 
capacity specified cannot be obtained, the 
contractor shall install the concrete base 
specified. 

(b) Flame cutting of w-shaped posts. The gas 
cutting torch may be used for cutting metals or 
preparing joints. Carbon steel above 0.30 
percent carbon, high alloy steels, heat-treated 
steel, and plated metals may not be flame cut 
unless subsequent corrective treatment is 
provided as approved by the materials and 
research engineer. 

All flame cutting work must be done by the 
oxyacetylene gas method or other method approved 
by the engineer. The maximum permissible 
deviation from true lines is one-sixteenth of 
one inch [1.59 millimeters]. Repairs of edge 
defects shall be done according to section 3.2 
of AWS structural welding code, as amended by 
AASHTO specifications for welding of· structural 
steel highway bridges. In general, the 
roughness of flame cut surfaces may not be 
greater than an ANSI roughness value of one 
thousand microinches. All slag from flame 
cutting must be completely removed. 

When flange plates or other members are cut to a 
curve, the curve must be uniform to the radius 
required. A series of straight cut tangent to 
the curve is not acceptable. 

When ends of members, which are to take bearing, 
are cut with a torch a suitable allowance in 
their length must be made to permit proper 
milling or planing. 

Joints for welding may be prepared by 11 flame 
cutting .. or 11 flame gouging 11 provided all slag 
and oxidized metals are removed. 
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(c) Edge finishing. Members formed to specific size 
by shearing of structural steel plates having a 
thickness of one-half inch [12.7 millimeters] or 
more, must be machined or planed to correct size 
by removing not less than one-fourth inch [6.35 
millimeters] of metal. All field splice plates 
and stiffeners less than one-half inch [12.7 
millimeters] in thickness must have a minimum of 
one-eighth inch [3.18 millimeters] of metal 
removed by machining or planing after shearing. 

f. Mounting flat sheet signs type III A and III B sheeting. 
Flat sheet signs must be bolted to the supports and must 
have a nylon washer between the flat washer and the sign 
face. 

g. Removing and resetting signs and supports. Existing signs 
and supports must be removed and reset as specified. All 
signs and supports not to be reset must be stockpiled on 
the project right of way at designated locations. The 
stockpiled signs and supports remain the department•s 
property. 

Removed or reset signs and supports that become damaged 
during removing, resetting, or stockpiling must be 
replaced at the contractor•s expense. 

Existing signs and supports must be removed as 
construction progresses and must be immediately reset or 
installed. The contractor shall install new signs or 
reset signs as shown on the plans. All signs and supports 
must be on the project site at the time construction 
begins. The contractor may choose to temporarily reset 
existing signs, or temporarily install new signs. The 
cost of installing and resetting signs temporarily must be 
included in the price bid for other items. Any damaged 
signs or supports must be replaced at the contractor•s 
expense. 

H;story: Effective August 1, 1994. 
General Author;ty: NDCC 39-13-09 
Law Implemented: NDCC 39-13-09 

37-11-95-92. · s;gn face back;ng. The sign backing material must 
be one piece of flat sheet aluminum seventy-two inches [1.83 meters] by 
sixteen inches [406.4 millimeters] with a minimum thickness of 0.125 
inches [3.18 millimeters]. 

H;story: Effective August 1, 1994. 
General Author;ty: NDCC 39-13-09 
Law Implemented: NDCC 39-13-09 
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37-11-95-93. Reflective sheeting material. The reflective 
sheeting material used for the sign face must be a standard blue 
background with a silver white border and message. Borders must be one 
inch [25.4 millimeters] wide. Letters must be six-inch 
[152.4-millimeter] series C, uppercase. Letter details are available 
from the department. 

History: Effective August 1, 1994. 
General Authority: NDCC 39-13-09 
Law Implemented: NDCC 39-13-09 

37-11-95-94. Sign messages. Each sign face is allowed a maximum 
of two lines of legend. The content of the legend is limited to 
identification of the business, service, or activity, the distance 
thereto, directional information, a directional arrow, and the time of 
operation. Left-turn directional arrows and corresponding distance 
information must be placed to the left of the written message. 
Right-turn directional arrows and corresponding distance information 
must be placed to the right of the written message. Straight ahead 
arrows and corresponding distance information must be placed to the left 
of the written message. Symbols may be incorporated as alternates to 
word messages. Symbols must be either five inch [127.00 millimeters] 
square or twelve inch [304.80 millimeters] square and attached to the 
sign face. Symbol sign design must be in accord with department 
specifications. Proprietary logos for specific businesses, services, or 
activities may not be used. Sign face legends are subject to approval 
by the department and must be submitted with the permit application. 

History: Effective August 1, 1994. 
General Authority: NDCC 39-13-09 
Law Implemented: NDCC 39-13-09 

37-11-95-95. "Closed" plate. The 11 Closed 11 plate must meet the 
same requirements as the sign face backing and have blue reflective 
sheeting and a one-inch [25.4-millimeter] silver white border. The 
letters must be six-inch [152.4-millimeter], series C, uppercase. The 
plate shall be thirty inches [762.00 millimeters] by a minimum of ten 
inches [254.00 millimeters]. 

History: Effective August 1, 1994. 
General Authority: NDCC 39-13-09 
Law Implemented: NDCC 39-13-09 

37-11-95-96. Height of sign. The tourist-oriented directional 
sign structure must be installed so that the top of the signposts are 
ten feet [3.05 meters] above the ground line. 

History: Effective August 1, 1994. 
General Authority: NDCC 39-13-09 
Law Implemented: NDCC 39-13-09 
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TITLE 43 

Industrial Commission 
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MAY 1994 

CHAPTER 43-82-93 

43-92-83-97. United States government leases. The commission 
recognizes that all persons drilling and producing on United States 
government land shall comply with the United States government 
regulations. Such persons shall also comply with all applicable state 
rules and regulations. Copies of the sundry notices aRS~ reports on 
wells~ and tAe-wett-te§ well data required by this chapter of the wells 
on United States government land shall be furnished to the commission at 
no expense to the commission. Federal forms may be used when filing 
such notices and re arts exce t for re ortin the lu in and 
abandonment of a well. In such instance the lu in record form 7 
must be filed with the commission. 

History: Amended effective April 30, 1981; January 1, 1983; May 1, 
1994. 
General Authority: NDCC 38-08-04 
Law Implemented: NDCC 38-08-04 

43-92-83-14. Access to records. The commission, director, and 
their representatives shall have access to all well records wherever 
located. All owners, operators, drilling contractors, drillers, service 
companies, or other persons engaged in drilling, completing, producing, 
or servicing wells shall permit the commission, director, and their 
representatives to come upon any lease, property, well, or drilling rig 
operated or controlled by them, complying with state safety rules, and 
to inspect the records and operation of such wells, and to have access 
at all times to any and all records of wells. If requested, copies of 
such records must be filed with the commission. The confidentiality of 
any data submitted which is confidential pursuant to subsection 6 of 
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North Dakota Century Code section 38-08-04 and section 43-02-03-31 must 
be maintained. 

History: Amended effective April 30, 1981; January 1, 1983; May 1, 
1992; May 1, 1994. 
General Authority: NDCC 38-08-04 
Law Implemented: NDCC 38-08-04 

43-02-03-14.1. Verification of certified welders. 

1. For the purposes of this section, 11 Well head 11 means any 
equipment attached to the top of the tubular goods used in a 
well to support the tubular strings, provide seals between 
strings, and control production from the well. 

2. Any welding on a wellhead must be done by a certified welder 
verified in accordance with this section. 

3. Any certified welder requesting verification of the welder's 
certification shall submit sufficient documentation to the 
director to verify test results and testing procedures for a 
welder qualification test. All test welds must be prepared, 
welded, and tested in accordance with the requirements of 
section IX of the American society of mechanical engineers 
(ASME) code or American petroleum institute 1104 code. Tests 
on the welded specimen must be made by a certified testing 
laboratory. Any company qualification test procedure 
conforming to these codes can be used. Position six-G from 
section IX of the American society of mechanical engineers 
code must be used on all tests. 

4. Upon verification by the director, the welder will be 
furnished a form to be presented to any operator requesting 
work. The form will contain the welder's name, address, 
verification number, and expiration date. The verification 
will expire thirty-six months from the date of issuance. 
Thereafter, the welder must be recertified and the process for 
verification repeated pursuant to this section. 

5. It is the responsibility of the operator and owner of the 
wellhead to ensure that any welding done on the wellhead is 
done by a welder whose certification is verified in accordance 
with this section. The operator must promptly submit to the 
director a form 4 sundry notice of any welding done on any 
wellhead, listing the welder's name and verification number 
and giving a brief description of the work. 
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6~--Att--~eFseAs--Fe~~es~~Ag-wetaeF-veF~f~ea~~eA-eF-FeveF~f~ea~~eA 
sRatt-~ay-a-~weA~y-f~ve-8ettaF-fee~ 

History: Effective May 1, 1990; amended effective May 1, 1992; May 1, 
1994. 
General Authority: NDCC 38-08-04 
Law Implemented: NDCC 38-08-22 

43-02-03-14.2. Oil and gas metering systems. 

1. Application of section. This section is applicable to all 
metering stations measuring production from oil and gas wells 
within the state of North Dakota 2 including private 2 state, 
and federal wells. If these rules differ from federal 
requirements on measurement of production from federal oil and 
gas wells 2 the federal rules take precedence. 

2. Definitions. As used in this section: 

a. 11 Allocation meter 11 means a meter used by the producer to 
determine the volume from an individual well before it is 
commingled with production from one or more other wells 
prior to the custody transfer point. 

b. 11 Calibration test 11 means the process or procedure of 
adjusting an instrument 2 such as a gas meter, so its 
indication or registration is in satisfactorily close 
agreement with a reference standard. 

c. 11 Custody transfer meter 11 means a meter used to transfer 
oil or gas from the producer to transporter or purchaser. 

d. 11 Gas gathering meter 11 means a meter used in the custody 
transfer of gas into a gathering system. 

e. 

f. 11 Metering provingn means the procedure required to 
determine the relationshi between the true volume of a 
fluid li uid or aseous measured b a meter and the 
volume indicated by the meter. 

3. Inventory filing requirements. Within sixty days of adoption 
of these rules, the owner of metering equipment shall file 
with the commission an inventory of all meters used for 
custody transfer and allocation of production from oil or gas 
wells, or both. Inventories must be updated on an annual 
basis, and filed with the commission on or before the first 
day of each year. Inventories must include the following: 
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a. Well name and legal description of location or meter 
location if different. 

b. North Dakota industrial commission well file number. 

c. Meter information: 

(1) 

(2) 

Gas meters: 

(a) Make and model. 

(b) Differential. static. and temperature 

(c) Orifice tube size (diameter). 

(d) Meter station number. 

Oil meters: 

(a) Make and model. 

(b) Size. 

(c) Meter number. 

range. 

4. Installation and removal of meters. The commission must be 
notified of all custody transfer meters placed in service. 
The owner of the custody transfer equipment shall notify the 
commission of the date a meter is placed in service, the make 
and model of the meter. and the meter or station number. The 
commission must also be notified of all metering installations 
removed from service. The notice must include the date the 
meter is removed from service. and the meter or station 
number. The required notices must be filed with the 
commission within thirty days of the installation or removal 
of a meter. 

All allocation meters must be approved prior to installation 
and use. The application for approval must include the make 
and model number of the meter, the meter or station number. 
the well name. its location. and the date the meter will be 
placed in service. 

Meter installations for measuring production from oil or gas 
wells or both must be constructed to American etroleum 
institute API or American as association AGA standards or 
to meter manufacturer•s recommended installation. Meter 
installations constructed in accordance with American 
petroleum institute or American gas association standards in 
effect at the time of installation shall not automatically be 
required to retrofit if standards are revised. The commission 
will review any revised standards. and when deemed necessary 
will amend the requirements accordingly. 
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5. Registration of persons proving or testing meters. All 
persons engaged in meter proving or testing of oil and gas 
meters must be registered with the commission. Those persons 
involved in oil meter testing, by flowing fluid through the 
meter into a test tank and then gauging the tank, are exempted 
from the registration process. However, such persons must 
notify the commission prior to commencement of the test to 
allow a representative of the commission to witness the 
testing process. A report of the results of such test shall 
be filed with the commission within thirty days after the test 
is completed. Registration must include the following: 

a. Name and address of company. 

b. Name and address of measurement personnel. 

c. Qualifications, listing experience, or specific training. 

Any meter tests performed by a person not registered with the 
commission will not be accepted as a valid test. Registration 
must be within sixty days of the adoption of these rules or 
within thirty days of employment of test personnel. 

6. Calibration requirements. Oil and gas metering equipment must 
be proved or tested to American petroleum institute or 
American gas association standards or to the meter 
manufacturer's recommended procedure to establish a meter 
factor or to ensure measurement accuracy. The owner of a 
custody transfer meter or allocation meter shall notify the 
commission at least ten days prior to the testing of any 
meter. 

a. Oil allocation meter factors shall be maintained within 
two percent of original meter factor. If factor change 
between provings or tests and is greater than two percent, 
the meter must be repaired or adjusted and tested within 
forty-eight hours of repair or replaced. 

b. Copies of all oil allocation meter test procedures are to 
be filed with and reviewed by the commission to ensure 
measurement accuracy. 

c. All gas meters must be tested with a minimum of a three 
point test for static and differential pressure elements 
and two points for temperature element test. The test 
reports must include an as-found and as-left test and a 
detailed report of changes. 

d. Test reports must include the following: 

(1) Producer name. 

(2) Lease name. 
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(3) Pipeline company or company name of test contractor. 

(4) Test personnel •s name. 

(5) Station or meter number. 

e. Minimum frequency of meter proving or calibration tests 
are as follows: 

(1) Oil meters used for custody transfer. monthly. 

(2) Oil meters used for custody transfer of nine hundred 
barrels or less per month. quarterly. 

(3) Oil meters used for allocation of production. 
quarterly. 

(4) Gas meters used for allocation production. quarterly. 

(5) Gas meters in gas gathering. semiannual. 

(6) Orifice meter primary element. five years. 

(7) Orifice plates, semiannual. 

f. Meter test reports must be filed within thirty days of 
completion of proving or calibration tests unless 
otherwise approved. Test reports are to be filed on. but 
not limited to. all meters used for allocation measurement 
of oil or gas and all meters used in crude oil custody 
transfer. 

g. Accuracy of all equipment used to test oil or gas meters 
must be traceable to the standards of th~ national 
institute of standards and technology. The equipment must 
be certified as accurate either by the manufacturer or an 
independent testing facility. The certificates of 
accuracy must be made available upon request. 
Certification of the equipment must be updated as follows: 

(1) All equipment used to test the pressure and 
differential pressure elements. annually. 

(2) All equipment used to determine temperature. 
annually. 

(3) All conventional pipe provers. biennially. 

(4) All master meters. annually. 

(5) Equipment used in orifice tube inspection. five 
years. 
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7. Variances. Variances from all or part of this section may be 
granted by the commission on the basis of economic necessity 
providing the variance does not affect measurement accuracy. 
All requests for variances must be in writing and receive 
written approval. 

A register of variances requested and approved must be 
maintained by the commission. 

History: Effective May 1. 1994. 
General Authority: NDCC 38-08-04 
Law Implemented: NDCC 38-08-04 

43-82-83-15. Bond. Prior to commencing drilling operations, any 
person who proposes to drill a well for oil, gas, or injection shall 
submit to the commission, and obtain its approval, a surety bond or a 
~Pe~ePty-eP cash bond in a form approved by the commission, conditioned 
as provided by law. The operator of such well shall be the principal on 
the bond covering the well. Each surety bond shall be executed by a 
responsible surety company authorized to transact business in North 
Dakota. 

The bond shall be in the amount of fifteen thousand dollars when 
applicable to one well only. Wells drilled to a total depth of less 
than two thousand feet [609.6 meters] may be bonded in a lesser amount 
if approved by the director. When the principal on the bond is drilling 
or operating a number of wells within the state or proposes to do so, 
the principal may submit a blanket bond conditioned as provided aseve Qy 
law. A blanket bond covering ten wells or less shall be in the amount 
of fifty thousand dollars. A blanket bond covering all wells, which a 
person may at any time drill or operate within the state before the bond 
is released, shall be in the amount of one hundred thousand dollars, 
provided the bond shall be limited to ten dry holes, and abandoned wells 
pursuant to section 43-02-03-55 that have not been properly plugged and 
the sites reclaimed. A well with an approved temporary abandoned status 
shall have the same status as an oil, gas, or injection well. With 
regard to cash bonds, the commission may require higher amounts than 
those referred to in this section. Such additional amounts for cash 
bonds must be related to the expected cost of plugging and well site 
reclamation, as determined by the commission. 

The bond herein required shall be conditioned upon full compliance 
with North Dakota Century Code chapter 38-08, and all administrative 
rules and orders of the commission. It shall be a plugging bond, as 
well as a drilling bond, and is to endure up to and including approved 
plugging of all oil, gas, and injection wells as well as dry holes. 
Approved plugging shall also include practical reclamation of the well 
site, and appurtenances thereto. If the principal does not satisfy the 
bond•s conditions. then the surety shall either satisfy the conditions 
or forfeit to the commission the face value of the bond. 
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Transfer of property does not release the bond. In case of 
transfer of property or other interest in the well and the principal 
desires to be released from the bond covering a the well eF-wetts, such 
as producers, not ready for plugging, the principar- should proceed as 
fallows: 

t~e--~et8eF-ef-t~e-a~~Feve8-~eFffi~t-te-8F~tt;-t~e The principal 
must notify ·the director, in writing, of all proposed 
transfers of well at least thirty days before the closing date 
of the transfer. The director may, for good cause, waive the 
requirement of at least thirty days' notice prior to transfer. 
The principal eA-t~e-eeAe; shall notify the commission ~A 
wF~t~A§ on a form to be provided by the commission reciting 
that a certain well, describing each well by its location 
within the section, township, and range, ~as-eF-~ave-eeeA is 
to be transferred to a certain transferee, naming such 
transferee, for the purpose of ownership or operation. s~e~ 
The date of assignment or transfer must be eatee stated and 
the form signed by a party duly authorized so to sign. 

On said transfer form the transferee shall recite the 
following: "The transferee has read the foregoing statement 
and does accept such transfer and does accept the 
responsibility of such well under the transferee's one-well 
bond or, as the case may be, does accept the responsibility of 
such wells under the transferee's blanket bond, said bond 
being tendered to or on file with the commission." Such 
acceptance must likewise be signed by a party authorized so to 
sign. 

When the commission has passed upon the transfer and acceptance 
. and accepted it under the transferee's bond, the transferor ~s 
~ffiffiee~atety shall be released ef-t~e-~t~§§~Ag-Fes~eAs~e~t~ty-ef from the 
responsibility of plugging the well eF-wetts-as-t~e-ease-ffiay-ee 1 -aA8--~f 
and site reclamation. If such wett--eF wells include all the wells 
within the responsibility of the transferor's bond, such bond will be 
released upon written notice by the commission to that effect. 

The transferee of any oil, gas, or injection well eF~ the new 
operator of any such well~ shall be responsible for the plugging of any 
such well and for that purpose shall submit a new bond or, in the case 
of surety bond, produce the written consent of the surety of the 
original or prior plugging bond that the latter's responsibility shall 
continue. This section shall apply to transfers of any such wells made 
prior to the effective date of this section as well as thereafter. The 
original or prior bond shall not be released as to the plugging 
responsibility of any such transferor until the transferee shall submit 
to the commission an acceptable bond to cover such well. All liability 
on bonds shall continue until the plugging and site reclamation of such 
weH -eF we 11 s i s camp 1 eted and approved. 

Prior to the commencement of operations, any person proposing to 
operate a treating plant must submit to the commission and obtain its 
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approval, of a surety, or cash bond conditioned as provided by law. The 
person responsible for the operation of the plant shall be the principal 
on the bond. The amount of the bond must be as prescribed in section 
43-82-83-51. It is to remain in force until the operations cease, all 
equipment removed from the site, and the site reclaimed, or liability of 
the bond is transferred to another bond that provides the same degree of 
security. · 

The commission shall, in writing, advise the principal and any 
sureties on any bond as to whether the plugging and reclamation is 
approved;--~A--eFSeF--tRat;--~f-tRe-~t~§§~A§-~5. If approved, liability 
under such bond may be formally terminated. 

The director is vested with the power to act for the commission as 
to all matters within this section. 

History: Amended effective April 38, 1981; March 1, 1982; January 1, 
1983; May 1, 1998; May 1, 1992; May 1. 1994. 
General Authority: NDCC 38-88-84 
Law Implemented: NDCC 38-88-84 

43-82-83-16. Application for permit to drill and recomplete. 
Before any person shall begin any well-site preparation for the drilling 
of any well other than surveying and staking, such person shall file an 
application for permit to drill (form 1) with the director, together 
with a permit fee of one hundred dollars. Verbal approval may be given 
for site preparation by the director in extenuating circumstances. No 
drilling activity shall commence until such application is approved and 
a permit to drill is issued by the director. Permits to drill or 
recomplete may contain such terms and conditions as the director deems 
necessary. The application must be accompanied by the bond pursuant to 
section 43-82-83-15 or the applicant must have previously filed such 
bond with the commission, otherwise the application is incomplete. An 
incomplete application received by the commission has no standing and 
will not be deemed filed until it is completed. 

The application for permit to drill shall be accompanied by an 
accurate plat certified by a registered surveyor showing the location of 
the proposed well with reference to the nearest lines of a governmental 
section. Information to be included in such application shall be the 
proposed depth to which the well will be drilled, estimated depth to the 
top.of important markers, estimated depth to the top of objective 
horizons, the proposed mud program, the proposed casing program, 
including size and weight thereof, the depth at which each casing string 
is to be set, and the proposed amount of cement to be used, including 
the estimated top of cement. The director may request additional 
information, if deemed necessary. 

Prior to the commencement of recompletion operations, an 
application for permit shall likewise be filed with the director. 
Included in such application shall be the notice of intention (form 4) 
to reenter a plugged well, or to develop by deepening or plugging back 
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to any source of supply other than the producing horizon in an existing 
well. Such notice to recomplete any well shall include the name and 
file number and exact location of the well, the approximate date 
operations will begin, the proposed recompletion procedure, the 
estimated completed total depth, the casing program to be followed, and 
the original total depth and the total depth at which the well is to be 
recompleted. The director may request additional information, if deemed 
necessary. 

The director shall deny an application for permit to drill if a 
well drilled in the location applied for would cause, or tend to cause, 
waste or violate correlative rights. The director of oil and gas shall 
state in writing to the applicant the reason for the denial of the 
permit. The applicant may appeal the decision of the director to the 
corrmission. 

Unless a well is drilling, or has been drilled, below surface 
casing on the first anniversary of the date of issuance of the permit 
for the well, the permit shall in all things terminate and be of no 
further force and effect. Recompletion operations must commence within 
one year of the date of approval or permission to recomplete shall 
terminate and be of no further force and effect. 

H;story: Amended effective April 30, 1981; January 1, 1983; May 1, 
1992; May 1, 1994. 
General Author;ty: NDCC 38-08-05 
Law Implemented: NDCC 38-08-05 

43-92-93-18. Wett--s~ae~A§ Drilling units -Well locations. In 
the absence of an order by the commission setting spacing units for a 
pool: 

1. a. 9~t Vertical or directional oil wells projected to a true 
vertical depth of ten thousand feet [3048 meters] or less 
shall be drilled upon a governmental quarter-quarter 
section or equivalent lot, located not less than five 
hundred feet [152.4 meters] to the boundary of such 
governmental quarter-quarter section or equivalent lot, 
nor closer than one thousand feet [304.8 meters] to the 
nearest well permitted to or capable of producing from the 
same pool. No more than one well shall be drilled to the 
same pool on any such governmental quarter-quarter section 
or equivalent lot, except by order of the commission, nor 
shall any well be drilled on any such governmental 
quarter-quarter section or equivalent lot containing less 
than thirty-six acres [14.57 hectares] except by order of 
the corrmission. 

b. 9~t Vertical or directional oil wells projected to ffieFe a 
true vertical de th reater than ten thousand feet [3048 
meters shall be drilled on a governmental quarter 
section or equivalent lots, located not less than six 
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hundred sixty feet [201.17 meters] to the boundary of such 
governmental quarter section or equivalent lots. No more 
than one well shall be drilled to the same pool on any 
such governmental quarter section or equivalent lots, 
except by order of the commission, nor shall any well be 
drilled on any such governmental quarter section or 
equivalent lots containing less than one hundred 
forty-five acres [58.68 hectares] except by order of the 
commission. 

2. a. Horizontal wells ro·ected to 
nine thousand feet 2743 meters or less with a 
horizontal displacement of the wellbore drilled at an 
an le of at least ei ht de rees within the reductive 
formation of at least three hundred feet 91.4 meters 
must be drilled upon a tract described as two adjacent 
governmental quarter-quarter sections within the same 
uarter section or e uivalent lots located not less than 

five hundred feet 152.4 meters to the outside boundar 
of such tract. No more than one well may be drilled to 
the same pool on any such tract, except by order of the 
commission. 

b. Horizontal wells ro·ected to 

3. No well shall be drilled for gas on a tract of land consisting 
of less than one hundred sixty surface contiguous acres [64.75 
hectares] and which is not substantially in the form of a 
square, in accordance with legal subdivisions of the United 
States public land surveys or on a governmental quarter 
section containing less than one hundred forty-five acres 
[58.68 hectares], and no well shall be drilled closer than one 
thousand feet [304.8 meters] to any boundary line of the tract 
or closer than one thousand five hundred feet [457.2 meters] 
to the nearest well drilling to or capable of producing from 
the same pool. Provided, that in presently producing gas 
pools accessible to established gas transportation facilities 
and not controlled by orders heretofore or hereafter made, no 
well shall be drilled for gas on a tract consisting of less 
than one hundred sixty surface contiguous acres [64.75 
hectares], and which is not substantially in the form of a 
square, in accordance with the legal subdivisions of the 
United States public land surveys or a square equivalent to a 
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tract of one hundred sixty acres [64.75 hectares], and no well 
shall be drilled closer than one thousand feet [304.8 meters] 
to any boundary line of the tract or closer than one thousand 
five hundred feet [457.2 meters] to a well drilling to or 
capable of producing from the same pool. 

3~ 4. Within thirty days, or a reasonable time thereafter, following 
the discovery of oil or gas in a pool not then covered by an 
order of the commission, a spacing hearing shall be docketed. 
Following such hearing the commission shall issue an order 
prescribing a temporary spacing pattern for the development of 
the pool. This order shall continue in force for a period of 
not more than eighteen months at the expiration of which time 
a hearing shall be held at which the commission may require 
the presentation of such evidence as will enable the 
commission to determine the proper spacing for the pool. 

During the interim period between the discovery and the 
issuance of the temporary order, no permits shall be issued 
for the drilling of an offset well to the discovery well, 
unless approved by the director. Approval shall be consistent 
with anticipated spacing for the orderly development of the 
pool. 

Any well drilled within one mile [1.61 kilometers] of an 
established field shall conform to the spacing requirements in 
that field except when it is apparent that the well will not 
produce from the same common source of supply. In order to 
assure uniform and orderly development, any well drilled 
within one mile [1.61 kilometers] of an established field 
boundary shall conform to the spacing and special field rules 
for the field, and for the purposes of spacing and pooling, 
the field boundary shall be extended to include the spacing 
unit for such well and any intervening lands. The foregoing 
shall not be applicable if it is apparent that the well will 
not produce from the same common source of supply as wells 
within the field. 

4~ 5. If the director denies an application for permit, the director 
shall advise the applicant immediately of the reasons for 
denial. The decision of the director may be appealed to the 
commission. 

History: Amended effective April 30, 1981; January 1, 1983; May 1, 
1992; May 1, 1994. 
General Authority: NDCC 38-08-04, 38-08-07 
Law Implemented: NDCC 38-08-04, 38-08-07 

43-92-93-18.1. Exception location. If upon application for an 
exception location, the commission finds that a well drilled at the 
location prescribed by any applicable rule or order of the commission 
would not produce in paying quantities, that surface conditions would 
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substantially add to the burden or hazard of such well, or that the 
drilling of such well at a location other than the prescribed location 
is otherwise necessary either to protect correlative rights, to prevent 
waste, or to effect greater ultimate recovery from oil and gas, the 
commission may enter an order, after notice and hearing, permitting the 
well to be drilled at a location other than that prescribed and shall 
include in such order suitable provisions to prevent the production from 
that well of more than its just and equitable share of the oil and gas 
in the pool. The application for an exception well location shall set 
forth the names of the lessees eF-ewAeFs of adjoining properties and the 
names of any unleased mineral owners of the adjoining properties. The 
application shall be accompanied by aA--aeee~tae+e ~ plat or sketch 
accurately showing the property for which the exception well location is 
sought aAe~ the location of the proposed well, and aee~Fate+y--sRew~A§ 
all other completed and drilling wells on this property and aee~Fate+y 
sRew~A§-tRe-ewAeFsR~~-ef-a++ on the adjoining s~FFe~Ae~A§ properties aAe 
tRe--+eeat~eA--ef--we++s--tReFeeA. The applicant or its attorney shall 
certify that a copy of the application has been sent by certified or 
registered mail to all ewAeFs-eF lessees and all unleased mineral owners 
of properties adjoining the tract which would be affected by the 
exception location. 

H;story: Effective January 1, 1983; amended effective May 1, 1990i 
May 1, 1994. 
General Author;ty: NDCC 38-08-04, 38-08-07 
Law Implemented: NDCC 38-08-04, 38-08-07 

43-82-83-19.2. o;sposal of waste. All waste associated with 
exploration or production of oil and gas must be properly disposed of in 
an authorized facility in accord with all applicable local, state, and 
federal laws and regulations. · 

This is not to be construed as requiring the offsite disposal of 
drilling mud or drill cuttings associated with the drilling of a well. 
However, sa+twateF top water remaining in the reserve pit used in the 
drilling and completion operations is to be removed from the reserve pit 
and disposed of in an authorized disposal well or used in aA-a~tReF~lea 
a~s~esa+-fae~+~ty a manner approved by the director. The disposition or 
use of the water must be included on the sundry notice reporting the 
plan of reclamation pursuant to section 43-02-03-19. 

H;story: Effective May 1, 1992; amended effective May 1, 1994. 
General Author;ty: NDCC 38-08-04 
Law Implemented: NDCC 38-08-04 

43-82-83-25. Dev;at;on tests and d;rect;onal surveys. When any 
well is drilled or deepened, tests to determine the deviation from the 
vertical shall be taken at least every one thousand feet [304.8 meters]. 
When the deviation from the vertical exceeds five degrees at any point, 
the director may require that the hole be straightened. Directional 
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surveys may be required by the director, whenever, in the director's 
judgment, the location of the bottom of the well is in doubt. 

A directional survey shall be made and filed with the director on 
any well utilizing a whipstock or any method of deviating the well bore 
in a predetermined direction except to sidetrack junk in the hole, 
straighten a crooked hole, or to control a blowout. iwe-ee~ies--ef--t~e 
s~Fvey--m~st-ee-fitea The survey contractor must file a certified survey 
with the director free of charge within thirty days of completion. 
However, the director may require the directional survey to be filed 
immediately after completion if the survey is needed to conduct the 
operation of the director's office in a timely manner. Special permits 
may be obtained to drill directionally in a predetermined direction as 
provided above, from the director. 

If the director denies a request for a permit to directionally 
drill, the director shall advise the applicant immediately of the 
reasons for denial. The decision of the director may be appealed to the 
commission. 

History: Amended effective April 1, 1980; April 30, 1981; January 1, 
1983; May 1, 1990; May 1, 1992; May 1, 1994. 
General Authority: NDCC 38-08-04 
Law Implemented: NDCC 38-08-04 

43-02-03-31. Well log, completion, and workover reports. Within 
thirty days after the plugging of a well, a plugging record (form 7) 
shall be filed with the director. Within thirty days after the 
completion of a well, or recompletion of a well in a different pool, a 
completion report (form 6) shall be filed with the director, except a 
completion report shall be filed immediately after the completion or 
recompletion of a well in a pool or reservoir not then covered by an 
order of the commission. In no case shall oil or gas be transported 
from the lease prior to the filing of a completion report unless 
approved by the director. The operator shall cause to be run an 
electrical, radioactivity, or other similar log, or combination of logs, 
of the operator's choice, from which formation tops and porosity zones 
can be determined. The obligation to log may be waived by the director 
or other representative if hole conditions preclude the feasibility of 
such logging operation or if the well is a replacement well. s~e~ The 
operator shall cause to be run a log from which the presence of cement 
can be determined in every well in which production or intermediate 
casing has been set. The obligation to log may be waived by the 
director if the necessity therefor can be demonstrated to the director's 
satisfaction. Waiver will be contingent upon such terms and conditions 
as the director deems appropriate. All logs run shall be available to 
the director at the well site prior to proceeding with plugging or 
completion operations. Within thirty days after completion, two copies 
of all logs and surveys run shall be submitted to the director free of 
charge. However, if the director finds that the directional survey of a 
well is needed for the timely conduct of business, the director may 
require the filing of the survey immediately after completion. In 
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addition, operators shall file two copies of drill stem test reports and 
charts, formation water analyses, porosity, permeability or fluid 
saturations, core analyses, and noninterpretive lithologic logs or 
sample descriptions if compiled by the operator. 

All information furnished to the director shall be kept 
confidential for not more than six months if requested by the operator 
in writing. The six-month period must commence on the date the well is 
completed or the date the written request is received, whichever is 
earlier. If the written request accompanies the application for permit 
to drill or is filed after permitting but prior to spudding, the 
six-month period will commence on the date the well is spudded. 

Approval must be obtained from the director prior to perforating 
or recompleting a well in a reservoir other than the reservoir in which 
the well was originally completed. 

Upon the completion, recompletion of a well, the completion of any 
remedial work, or attempted remedial work such as plugging back or 
drilling deeper, acidizing, shooting, formation fracturing, squeezing 
operations, setting liner, perforating, reperforating, or other similar 
operations not specifically covered herein, a report on the operation 
shall be filed on a sundry notice (form 4) with the director. The 
report shall present a detailed account of all work done and the date of 
such work; the daily production of oil, gas, and water both prior to and 
after the operation; the size and depth of perforations; the quantity of 
sand, crude, chemical, or other materials employed in the operation; and 
any other pertinent information or operations which affect the original 
status of the well and are not specifically covered herein. 

Upon the initial installation of pumping equipment, or change in 
type of pumping equipment designed to increase productivity in a well, 
the operator shall submit a sundry notice (form 4) of such installation. 
The notice shall include all pertinent information on the pump and the 
operation thereof including the date of such installation, and the daily 
production of the well prior to and after the pump has been installed 
shall also be included. 

H;story: Amended effective April 30, 1981; January 1, 1983; May 1, 
1990; May 1, 1992; May 1, 1994. 
General Author;ty: NDCC 38-08-04 
Law Implemented: NDCC 38-08-04 

43-92-93-36. Liab;l;ty. The owner and operator of any well, core 
hole, or stratigraphic test hole, whether cased or uncased, shall be 
liable and responsible for the plugging and site reclamation thereof in 
accordance with the rules and regulations of the commission. 

H;story: Amended effective January 1, 1983; May 1, 1994. 
General Author;ty: NDCC 38-08-04 
Law Implemented: NDCC 38-08-04 
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43-92-93-47. Produced water. Monthly water production from each 
well must be determined through the use of properly calibrated meter 
measurements, tank measurements, or an alternate measurement method 
approved by the director. This includes allocating water production 
back to individual wells on a monthly basis, provided the method of 
volume determination and allocation procedure results in reasonably 
accurate production volumes. Operators shall report monthly to the 
director the amount of water produced by each well. The reports must 
be filed on or before the first day of the second month following that 
in which production occurred. 

History: Amended effective January 1, 1983; May 1, 1992; May 1, 1994. 
General Authority: NDCC 38-08-04 
Law Implemented: NDCC 38-08-04 

43-92-93-48. Measurement of oil. Oil production may not be 
transported from a well premises or central production facility until 
its volume has been determined through the use of properly calibrated 
meter measurements or tank measurements. All meter and tank 
measurements, and volume determinations must conform to American 
petroleum institute (API) standards and be corrected to a base 
temperature of sixty degrees Fahrenheit [14.44 degrees Celsius]. 

A++--a++eeatteA--aAa-sa+es-ffieteFs-ffi~st-ee-Fe~eFtea-te-tAe-atFeeteF 
~F~eF-te-~Asta++at~eA-aAa-~se~--tAe-Fe~eFts-ffi~st-tAEt~ae-tAe-Aaffie-ef-tAe 
ffiaA~faet~FeF-aAa-tAe-st~e-aAa-ty~e-ef-tAe-ffieteFtA§-e~~t~ffieAt~ 

History: Amended effective April 30, 1981; March 1, 1982; January 1, 
1983; May 1, 1992; May 1, 1994. 
General Authority: NDCC 38-08-04 
Law Implemented: NDCC 38-08-04 

43-92-93-59. Tank cleaning permit. No tank bottom shall be 
removed from any tank used for the storage of crude oil ~A+ess-aAa-~At~+ 
a~~+teatteA--fep-a-taAk-e+eaAtA§-~eFffitt-ts-a~~Fevea-ey-tAe-atFeeteF~--+e 
eetatA-a~~Fevat;-tAe-ewAeF-SAatt-S~Bffitt-a--Fe~eFt--SA8WtA§--aA--a€€~Fate 
ga~ge--ef--tAe--eeAteAts--ef-tAe-taAk-aAa-tAe-affie~At-ef-ffieFeAaAtae+e-et+ 
aeteFffitAae+e-fpeffi-a-Fe~FeSeAtattve-saffi~te-ef--tAe--taAk--eetteffi--By--tAe 
staAaaFa--eeAtFtf~ga+--test--as--~FeseFteea--ey--tAe--AffieFteaA-~etFe+e~ffi 
tAsttt~te!s-eeae,-A~ffieeF-26,-seetteA-6;--feF--ffieas~FtA§;--saffi~ttA§;--aAa 
testtA§--EF~ae~-et+~--+Ae-affie~At-ef-ffieFeAaAtae+e-et+-sAa++-ee-sAewA-as-a 
se~aFate-tteffi-eA-tAe-Fe~eFt-aAa-sAa++-ee-eAaF§ea-agatAst--tAe--a++ewae+e 
ef--tAe--~Att--eF--~Atts--~pea~etA§--tAte--s~EA--taAk--eF-~tt-wAeFe-s~€A 
ffieFeAaAtae+e-e~+-aee~ffi~+atea~--NetA~A§-eeAta~Aea-~A-tAts--seet~eA--sAa++ 
a~~+y--te--tAe--~se-ef-taAk-eetteffis-eA-tAe-eFt§tAattA§-+ease-wAeFe-ewAeF 
FetatAs-e~steay-aAa-eeAtFe+-ef-tAe-taAk-eetteffi-eF--te--tAe--tFeattA§--ef 
taAk--eetteffis--ey--aA--e~eFateF--wAeFe-tAe-ffieFeAaAtae+e-et+-FeeeveFea-ts 
ats~esea-ef-tAFe~§A-a-a~+y-a~tAeFt~ea-tFaAs~eFteF-aAa-ts-Fe~eFtea-te-tAe 
atFeeteF or a tank in which crude oil accumulates without prior approval 
by the director. Verbal approval may be given. All tank bottom waste 
must be disposed of in a manner authorized by the director and in 
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accordance with all applicable local, state, and federal laws and 
regulations. Within thirty days of completion of the tank bottom 
cleaning, the owner or operator shall submit a report showing an 
accurate gauge of the contents of the tank and the amount of 
merchantable oil determinable from a representative sample of the tank 
bottom by the standard centrifugal test as prescribed by the American 
petroleum institute's code for measuring, sampling, and testing crude 
oil. Nothing contained in this section shall apply to reclaiming of 
pipeline break oil or the treating of tank bottoms at a pipeline 
station, crude oil storage terminal, or refinery or to the treating by a 
gasoline plant operator of oil and other catchings collected in traps 
and drips in the gas gathering lines connected to gasoline plants and in 
scrubbers at such plants. 

History: Amended effective April 30, 1981; January 1, 1983; May 1, 
1992; May 1, 1994. 
General Authority: NDCC 38-08-04 
Law Implemented: NDCC 38-08-04 

History: Amended effective April 30, 1981; January 1, 1983; May 1, 
1992; May 1, 1994. 
General Authority: NDCC 38-08-04 
Law Implemented: NDCC 38-08-04 

43-82-83-68.1. Valuation of flared gas. The value of gas flared 
from an oil well in violation of North Dakota Century Code section 
38-08-06.4 must be deemed seveAty-fe~F ninety-five cents per thousand 
cubic feet [28.32 cubic meters] (MCF). This valuation will be 
periodically reviewed by the industrial commission. 

History: Effective October 1, 1990; amended effective May 1, 1992i 
May 1, 1994. 
General Authority: NDCC 38-08-04 
Law Implemented: NDCC 38-08-06.4 

43-02-03-60.2. Flaring exemption. The connection of a well to a 
natural gas gathering line is "economically infeasible" under North 
Dakota Century Code section 38-08-06.4, if the direct costs of 
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connecting the well to the line and the direct costs of operating the 
facilities connecting the well to the line during the life of the well, 
are greater than the amount of money the operator is likely to receive 
for the gas, less production taxes and royalties, should the well be 
connected. In making this calculation, the applicant may add ten 
percent to the amount of the cost of connecting the well and of 
operating the connection facilities used to determine whether a 
connection is economically infeasible. This ten percent may be added in 
consideration of the cost of money and other overhead costs that are not 
figured in the direct costs of connecting the well and operating the 
connecting facilities. 

An applicant for an exemption under North Dakota Century Code 
section 38-08-06.4 must, at the minimum, present evidence covering the 
following areas: 

1. Basis for the gas price used to determine whether it is 
economically infeasible to connect the well to a natural gas 
gathering line; 

2. Cost of connecting the well to the line and operating the 
facilities connecting the well to the line; 

3. Current daily rate of the amount of gas flared; and 

4. The amount of gas reserves and the amount of gas available for 
sale. 

H;story: Effective May 1, 1994. 
General Author;ty: NDCC 38-07-04 
Law Implemented: NDCC 38-08-06.4 

43-92-93-89. Reports of purchasers and transporters of crude o;l. 
On or before the first day of the second month succeeding that in which 
oil is removed, purchasers and transporters, including truckers, shall 
file with the director the appropriate monthly reporting forms. The 
purchaser shall file on form 10 and the transporter on form lea the 
amount of all crude oil removed and purchased by them from each lease 
during the reported month. The transporter shall report the disposition 
of such crude oil on form lBb. All meter and tank measurements, and 
volume determinations of crude oil removed and urchased from a lease 
must conform to American etroleum institute API standards and 
corrected to a base tern erature of sixt de rees Fahrenheit 14.44 
de rees Celsius . 

Prior to removing any oil from a lease, purchasers and 
transporters shall obtain an approved copy of a producer's certificate 
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of compliance and authorization to purchase and transport oil from lease 
(form 8) from either the producer or the director. 

History: Amended effective April 30, 1981; January 1, 1983; May 1, 
1990; May 1, 1992; May 1, 1994. 
General Authority: NDCC 38-08-04 
Law Implemented: NDCC 38-08-04 

43-92-93-88.1. Special procedures for pooling, flaring exemption, 
underground a~s~esat-ef--sattwateP injection, commingling, converting 
mineral wells to freshwater wells, and central tank battery or central 
production facilities applications. 

1. Applications for pooling under s~eseet~eA-1-ef North Dakota 
Century Code section 38-08-08, for a flaring exemption under 
North Dakota Century Code section 38-08-06.4 and section 
43-02-03~60.2, for underground a~s~esat-ef-sattwatep injection 
under chapter 43-02-05, for commingling in one well bore the 
fluids from two or more pools under section 43-02-03-42, for 
converting a mineral well to a freshwater well under section 
43-02-03-35, and for establishing central tank batteries or 
central production facilities under section 43-02-03-48.1, 

. must be accompanied by an affidavit signed by the applicant or 
the applicant's representative. The affidavit must contain or 
refer to attachments that contain all the information required 
by law as well as all the information the applicant wants the 
commission to consider in deciding whether to grant the 
application. The affidavit must designate an employee or 
representative of the applicant to whom the commission can 
direct inquiries regarding the application. F~ve Two copies 
of the application and affidavit and any accompanying 
materials must be submitted, unless the director consents to 
fewer copies. 

2. The applications referred to in subsection 1 will be 
advertised and scheduled for hearing as are all other 
applications received by the commission. The applicant, 
however, unless required by the director, need not appear at 
the hearing scheduled to consider the application. The 
affidavit referred to in subsection 1 will be made an exhibit 
in the case unless the applicant fails to appear at the 
hearing after requested to do so by the director. Any 
interested party may appear at the hearing to oppose or 
comment on the application. Any interested party may also 
submit written comments on or objections to the application 
prior to the hearing date. Such submissions will be part of 
the record in the case. 

3. The director is authorized, on behalf of the commission, to 
grant or deny the applications referred to in subsection 1. 
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4. In any proceeding under this section, the applicant, at the 
hearing, may supplement the affidavit required in subsection 1 
by offering testimony and exhibits in support of the 
application. 

5. In the event the applicant is not required by the director to 
appear at the hearing and an interested party does appear to 
oppose the application or submits a written objection to the 
application, the hearing officer shall continue the hearing to 
a later date, keep the record open for the submission of 
additional evidence, or take any other action necessary to 
ensure that the applicant, who does not appear at the hearing 
as the result of subsection 2, is accorded due process. 

History: Effective May 1, 1992; amended effective May 1, 1994. 
General Authority: NDCC 38-08-04, 38-08-11 
Law Implemented: NDCC 38-08-04, 38-08-08 

43-02-03-99. Hearings - Complaint proceedings - Emergency 
proceedings - Other proceedings. 

1. Except as more specifically provided in North Dakota Century 
Code section 38-08-11, the rules of procedure established in 
subsection 1 of North Dakota Century Code section 28-32-05 
apply to contested case proceedings involving a complaint and 
a specific-named respondent. 

2. For noncontested case proceedings or proceedings that do not 
involve a complaint and a specific-named respondent the 
commission shall give at least f~fteeA twenty days' notice 
(except in emergency) of the time and place of hearing thereon 
by one publication of such notice in a newspaper of general 
circulation in Bismarck, North Dakota, and in a newspaper of 
general circulation in the county where the land affected or 
some part thereof is situated, unless in some particular 
proceeding a longer period of time or a different method of 
publication is required by law, in which event such period of 
time and method of publication shall prevail. The notice 
shall issue in the name of the commission and shall conform to 
the other requirements provided by law. 

3. In case an emergency is found to exist by the commission which 
in its judgment requires the making of a rule or order without 
first having a hearing, the emergency rule or order shall have 
the same validity as if a hearing with respect to the same had 
been held after notice. The emergency rule or order permitted 
by this section shall remain in force no longer than forty 
days from its effective date, and in any event, it shall 
expire when the rule or order made after due notice and 
hearing with respect to the subject matter of such emergency 
rule or order becomes effective. 
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Any person moving for a continuance of a hearing, and who is granted a 
continuance, shall submit twenty-five dollars to the commission to pay 
the cost of republication of notice of the hearing. 

History: Amended effective March 1, 1982; January 1, 1983; May 1, 1990; 
May 1, 1992; May 1, 1994. 
General Authority: NDCC 38-08-11 
Law Implemented: NDCC 28-32-05, 38-08-11 
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CHAPTER 43-92-95 

43-92-95-91. Def;n;t;ons. The terms used throughout this chapter 
have the same meaning as in chapter 43-02-03 and North Dakota Century 
Code chapter 38-08 except: 

1. 11 Area of revi ew 11 means an area encompassing a fixed radius 
around the injection well, field, or project of not less than 
one-quarter mile [402.34 meters]. 

2. 11 Underground injection.. means the subsurface emplacement of 
fluids: 

a. Which are brought to the surface in connection with 
natural gas storage operations, or conventional oil or 
natural gas production and may be commingled with 
wastewaters from gas plants which are an integral part of 
production operations, unless those waters are classified 
as a hazardous waste at the time of injection. 

b. For enhanced recovery of oil or natural gas. 

c. For storage of hydrocarbons which are liquids at standard 
temperature and pressure. 

3. 11 Underground source of drinking water .. means an aquifer or any 
portion thereof which supplies drinking water for human 
consumption, or in which the ground water contains fewer than 
ten thousand milligrams per liter total dissolved solids and 
which is not an exempted aquifer. 

H;story: Effective November 1, 1982; amended effective May 1, 1994. 
General Authority: NDCC 38-08-04(2) 
Law Implemented: NDCC 38-08-04(2) 

43-92-95-94. Permit requirements. 

1. No underground injection may be conducted without obtaining a 
permit from the industrial commission after notice and 
hearing. An application for a permit for underground 
injection shall be submitted to the commission at least thirty 
days prior to the hearing. The application shall be on forms 
provided by the commission and shall include at least the 
following information: 

a. The name and address of the operator of the injection 
well. 

b. A map showing the injection well for which a permit is 
sought and the applicable area of review. Within the area 
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of review, the map should show the number, or name, and 
location of all producing wells, injection wells, plugged 
wells, dry holes, and water wells. The map should also 
show faults, if known or suspected. 

c. A tabulation of data on all wells of public record within 
the area of review which penetrate the proposed injection 
zone. Such data should include a description of each 
well •s type, construction, date drilled, location, depth, 
record of plugging or completion, and any additional 
information the commission may require. 

d. Average and maximum daily rate and volume of fluids to be 
injected. 

e. Average and maximum injection pressure. 

f. Appropriate analyses of fresh water from the two nearest 
freshwater wells. This requirement may be waived by the 
director in certain instances. 

~ Source and appropriate analysis of injection fluid ~f 
e~ReP-~RaR-~Pea~eea--wa~eP; and compatibility with the 
receiving formation. 

§~ h. Appropriate geological data on the injection zone and 
confining zones including lithologic description, 
geological name, thickness, and depth. 

A~ i. Geologic name, and depth to bottom of all underground 
sources of drinking water which may be affected by the 
injection. 

~~ ~ Schematic drawings of the surface and subsurface 
construction details of the system. 

a~ ~ Proposed injection program. 

k~ 1. All available logging and testing data on the well. 

t~ m. The need for corrective action on wells penetrating the 
injection zone in the area of review. 

ffi~ n. The estimated fracture pressure of the confining zone. 

R~ o. Certification that all landowners within the area of 
review have been notified of the proposed injection well 
and that a hearing will be held. 

2. Permits may contain such terms and conditions as the 
commission deems necessary. 
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3. Any permit issued under this section may be revoked by the 
commission after notice and hearing if the permittee fails to 
comply with the terms and conditions of the permit or any 
applicable rule or statute. 

4. Before a permit for underground injection will be issued, the 
applicant must· satisfy the commission that the proposed 
injection well will not endanger any underground source of 
drinking water. 

5. No person shall commence construction of an underground 
injection well until the commission has issued a permit for 
the well. 

6. Permits are transferable only with approval of the commission. 

7. Permits may be modified by the commission. 

8. Before a permit for underground injection will be issued, the 
applicant must complete any needed corrective action on wells 
penetrating the injection zone in the area of review. 

9. All injection wells permitted before November 1, 1982, shall 
be deemed to have a permit for purposes of this section; 
however, all such prior permitted wells are subject to all 
other requirements of this chapter. 

History: Effective November 1, 1982; amended effective May 1, 1992i 
May 1, 1994. 
General Authority: NDCC 38-08-04(2) 
Law Implemented: NDCC 38-08-04(2) 

43-92-95-98. Plugging of injection wells. The proper plugging of 
an injection well requires the well be plugged with cement or other 
types of plugs, or both, in a manner which will not allow movement of 
fluids into an underground source of drinking water. The operator shall 
file a notice of intention to plug (form 4) with the oil and gas 
division of the industrial commission and shall obtain the eA~ef 
director•s approval of the plugging method prior to the commencement of 
plugging operations. 

History: Effective November 1, 1982; amended effective May 1, 1992i 
May 1, 1994. 
General Authority: NDCC 38-08-04(2) 
Law Implemented: NDCC 38-08-04(2) 

43-92-95-12. Reporting and monitoring requirements. 

1. The operator of an injection well shall meter or use an 
approved method to keep records and shall report monthly to 
the industrial commission, oil and gas division, the volume 
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and nature, i.e., produced water eP~ makeup water, etc., of 
the fluid injected, the injection pressure, and such other 
information as the commission may require. The operator of 
each injection well shall, on or before the fifth day of the 
second month succeeding the month in which injection occurs, 
file with the director a sworn statement showing the amount of 
injection by each well upon forms furnished therefor, or 
approved computer sheets. The operator shall retain all 
records required by the industrial commission for at least 
three years. 

2. Immediately upon the commencement of injection, the operator 
shall notify the oil and gas division of the injection date. 

3. Within ten days after the discontinuance of injection 
operations, the operator shall notify the oil and gas division 
of the date of such discontinuance and the reason therefor. 

4. The operator of an injection well shall conduct such 
monitoring and sampling as the commission may require. 

5. The operator of an injection well shall report any 
noncompliance with regulations or permit conditions to the 
director orally within twenty-four hours followed by a written 
explanation within five days. 

H;story: Effective November 1, 1982; amended effective May 1, 1992i 
May 1, 1994. 
General Author;ty: NDCC 38-08-04(2) 
Law Implemented: NDCC 38-08-04(2) 

43-92-95-13. Access to records. The industrial commission and 
the commission's authorized agents shall have access to all injection 
well records wherever located. All owners, drilling contractors, 
drillers, service companies, or other persons engaged in drilling, 
completing, operating, or servicing injection wells shall permit the 
industrial commission, or its authorized agents, to come upon any lease, 
property, well, or drilling rig operated or controlled by them, 
complying with state safety rules, and to inspect the records and 
operation of wells and to conduct sampling and testing. Any information 
so obtained shall be public information. If requested, copies of 
injection well records must be filed with the commission. 

Hhtory: Effective November 1, 1982; amended effective May 1, 1992i 
May 1, 1994. 
General Author;ty: NDCC 38-08-04(2) 
Law Implemented: NDCC 38-08-04(2) 
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CHAPTER 43-92-97 

43-92-97-98. Bond. Before any person receives a permit to drill, 
bore, excavate, or construct a geothermal energy extraction facility, 
the person shall submit to the commission and obtain its approval of a 
bond, on a form approved by the commission, conditioned as provided by 
law. At the discretion of the state geologist, an installation or 
facility bond may be required for the substantial modification of a 
geothermal energy extraction facility in existence prior to December 1, 
1992. The state geologist has the discretion to waive the requirement 
for a facility bond if the applicant is an instrumentality of the state. 
Each such bond must be executed by a responsible surety company 
authorized to transact business in this state. 

The amount and type of the bond is as follows: 

1. Shallow-well and horizontal-loop facilities. 

a. The state geologist has the discretion to require a 
facility surety bond in the amount of fifteen thousand 
dollars for any shallow-well or horizontal-loop facility 
that, for any reason, constitutes a special threat to 
important ground water resources or the environment, or 
otherwise poses a significant public health hazard. 

b. An installation surety bond in the amount of ten thousand 
dollars is required of installers of all shallow-well and 
horizontal-loop facilities. This is a blanket bond and 
must cover all permits for shallow-well and 
horizontal-loop facilities issued in one year commencing 
on the date the first permit covered by the bond is 
issued. Alternately, at the discretion of the state 
geologist, an installation surety bond in the amount of 
one hundred dollars for each well (loop) installed per 
year may be submitted. 

c. In lieu of the installation surety bond in subdivision b, 
the state geologist has the discretion to accept a cash 
bond of two thousand five hundred dollars for the 
installation of up to twenty loops per year for 
shallow-well closed-loop facilities. 

d. t~ae~+~ty--eA--tRe-~Asta++at~eA~eeAa-~s-eeAa~tteAea-eA-tRe 
eeffi~t~aAee-w~tR-NeFtR-9aketa-6eAt~Fy--6eae--eRa~teF--38-±9 
aAa--tRe-F~+es-aAa-eFaeFs-ef-tRe-eeffiffi~ss~eA~--t~ae~+~ty-eA 
tAe-~Asta++at~eA-BeAa-eeAt~A~es-~At~+-eeAstp~et~eA-ef--tRe 
§eetReFffiat--eAeF§y--eMtFaet~eA-fae~+~ty-Ras-eeeA-eeffi~tetea 
aAa-a~~Fevea-ey-tAe-state-§ee+e§tst~--At-tRe-atseFet~eA-ef 
tAe--state--§ee+e§~st;-+~ae~+~ty-ffiay-ee-teFffi~Aatea-eaF+~eF 
The geothermal system installer must comply with North 
Dakota Century Code chapter 38-19 and all rules and orders 
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The owner of a geothermal energy extraction facility is 
responsible for obtaining the facility bond in subdivision a of 
subsection 1 and subsection 2. 

~~aa~+~ty--eA--tRe--fae~+~ty-aeAS-~A-s~aa~v~s~eA-a-ef-s~aseet~eA-± 
aAa-s~aseet~eA-2-~s-eeAS~t~eAea-eA-eeffi~+~aAee-w~tR-NeFtR-Saketa--beAt~Fy 
bSSe--eRa~teF--38-±9--aAS--tRe--F~+es--aAS-eFSeFs-ef-tRe-eeffiffi~SS~BA;-aAS 
eeAt~A~es The owner of the geothermal energy extraction facility who is 
required to obtain a facility surety bond under either subdivision a of 
subsection 1 or subsection 2 must comply with North Dakota Century Code 
chapter 38-19 and all rules and orders of the commission as a condition 
of the owner's bond. Any violation of either North Dakota Century Code 
chapter 38-19 or the rules or orders of the commission makes the owner 
liable under the facility surety bond. and the bond shall be subject to 
immediate forfeiture. The owner of the geothermal energy extraction 
facility remains liable under the bond until either of the following 
occurs: (1) the wells or loop systems have been satisfactorily plugged 
as provided in this chapter, the sites disturbed by any method of 
production of geothermal energy have been reclaimed in a manner approved 
by the state geologist, and all logs, plugging records, and other 
pertinent data required by statute or rules and orders of the commission 
are filed and approved; or (2) the liability on the bond has been 
transferred to another bond and such transfer approved by the 
commission. 

The commission shall advise the surety and the principal when 
liability on a bond is terminated. 
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The state geologist is authorized to act for the commission as to 
all matters within this section. 

History: Effective March 1, 1984; amended effective October 1, 1990; 
December 1, 1992; April 1, 1994; May 1. 1994. 
General Authority: NDCC 38-19-03 
Law Implemented: NDCC 38-19-03 
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CHAPTER 43-92-98 

43-92-98-91. Def;n;t;ons. The terms used throughout this chapter 
have the same meaning as in chapter 43-02-03 and North Dakota Century 
Code chapters 38-08 and 57-51.1, except: 

1. 11 Corrmercial quantities .. means production exceeding in value 
current operating costs. 

2. 11 Condensate recovered in nonassociated production .. means a 
liquid hydrocarbon recovered from a well classified as a gas 
well by the commission. 

3. 11 Maximum efficient rate 11 means the maximum economic rate of 
production of oil which can be sustained under prudent 
operations, using sound engineering practices, without loss of 
ultimate recovery. 

4. 11 0perator 11 means any person who owns a fee interest or an 
interest in an oil and gas leasehold, and has the right to 
produce oil therefrom. 

5. 11 Qualifying period 11 means any preceding consecutive 
twelve-month period beginning after December 31, 1972, that 
the qualified maximum total production from a property did not 
exceed the production levels as specified in subsection 2 of 
section 43-02-08-03. 

6. 11 Well depth 11 means the depth of the midpoint between the 
highest and lowest perforations (measured in feet from ground 
level) producing from the pool during the qualifying period. 
In the event there is more than one well on a property 
producing from the same pool during the qualifying period, 
"well depth" means the average depth of the midpoints between 
the highest and lowest perforations of all wells in the 
property. 

H;story: Effective August 1, 1986; amended effective September 1, 1987i 
May 1. 1994. 
General Author;ty: NDCC 38-08-04(5) 
Law Implemented: NDCC 38-08-04(4), 57-51.1-01 

43-92-98-92. Appl;cat;on for str;pper well property 
determ;nat;on. Any operator desiring to classify a property as a 
stripper well property for purposes of exempting production from the 
imposition of the oil extraction tax as provided under North Dakota 
Century Code chapter 57-51.1 shall file an application for stripper well 
property determination with the director and obtain a determination 
certifying the property as a stripper well property. The applicant has 
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the burden of establishing entitlement to stripper well property status 
and shall submit all data necessary for a determination by the director. 

The application must include, but is not limited to, the 
following: 

1. A fee in an amount to be set by the commission. 

2. The name and address of the applicant and the name and address 
of the person operating the well, if different. 

3. The legal description of the property for which a 
determination is requested. 

4. The well name and number and legal description of each 
oil-producing well on the property during the qualifying 
period and at the time of application. 

5. The depth of all perforations (measured in feet from ground 
level) from each producing well on the property during the 
qualifying period which produces from the same pool. 

6. Designation of the property which the applicant requests to be 
certified as a stripper well property. Such designation must 
be accompanied by sufficient documentation for the director to 
determine (as set forth in section 43-02-08-02.1) that the 
property the applicant desires to be certified as a stripper 
well property constitutes a property as specified in 
subsection 3~ of North Dakota Century Code section 57-51.1-01. 

7. The monthly production of each oil-producing well on the 
property during the qualifying period. 

8. An affidavit stating that all working interest owners of the 
property, and all purchasers of the crude oil produced from 
the property have been notified of the application by 
certified or registered mail. 

If the application does not contain sufficient information to make a 
determination, the director may require the applicant to submit 
additional information. 

History: Effective August 1, 1986; amended effective September 1, 1987; 
May 1, 1992; May 12 1994. 
General Authority: NDCC 38-08-04(5) 
Law Implemented: NDCC 38-08-04(4), 57-51.1-01 
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CHAPTER 43-82-89 

43-82-89-81. Definitions. fAe--fe~~ewtAg--eeftAt~teAs-a~~~y-~e 
~Ats-eAa~~eF The terms used throughout this chapter have the same 
meaning as in chapter 43-02-03 and North Dakota Century Code chapters 
38-08 and 57-51.1, except: 

1. 11 Continuous employment 11 means the specific period of time a 
workover rig has been obtained to perform a workover project 
on a qualifying well. 

2. 11 Continuous production 11 means production in the latest six 
consecutive calendar months prior to filing the notice of 
intention to perform a workover project during which the well 
produced an average of at least fifteen days per month. 

3. 11 Recompletion 11 means the subsequent completion of a well in a 
different pool from the pool in which it is completed at the 
time of the notice given pursuant to section 43-02-09-03. 

4. 11 Reentry 11 means the entering of a well that has been plugged. 

5. 11 Workover 11 means the employment of a workover rig and other 
services for the purpose of restoring or improving producing 
capability of a well from the pool in which it is presently 
completed. 

6. 11 Workover project 11 means the continuous employment of a 
workover rig for workovers, recompletions, or reentries. 

7. nworkover rig 11 means any rig used to perform work on a 
workover project. 

Upon eFeeF--ef approval by the commission, an applicant may obtain an 
exception to the definition of 11 Continuous production.. set forth in 
subsection 2 if it is shown that the well was produced an average of 
less than fifteen days per month because such method of operation was 
the most efficient and allowed for approximately the same amount of 
production as would have resulted had the well produced an average of 
fifteen or more days per month. 

History: Effective May 1, 1990; amended effective May 1, 1992; May 1, 
1994. 
General Authority: NDCC 57-51.1-03 
Law Implemented: NDCC 57-51.1-03 

43-82-89-82. Exemption from taxes. Production from a well with 
an average daily production of no more than fifty barrels of oil during 
the latest six calendar months of continuous production, upon which a 
workover project has been performed, is exempt from taxes imposed 
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pursuant to North Dakota Century Code chapter 57-51.1 for twelve months 
beginning with the first day of the third calendar month after the 
completion of a workover project if: 

1. The commission has received a notice of intention to begin a 
workover project in accordance with section 43-02-09-03. 

2. A workover project is performed on the well. 

3. The cost of the workover project exceeds sixty-five thousand 
dollars, or tA~Fty--tAe~saAa--aettaFs if the average daily 
production is increased at least fifty percent during the 
first s~Mty-aays two months after completion of the workover 
project, based upon a comparison to the average daily 
production for the latest six calendar months of continuous 
production prior to the filing of the notice of intention to 
begin a workover project. 

For the exemption from the oil extraction tax for workover projects 
pursuant to North Dakota Century Code section 57-51.1-03, the reentry of 
a plugged and abandoned well is a workover project provided the cost of 
the operation exceeds sixty-five thousand dollars. 

History: Effective May 1, 1990; amended effective May 1, 1994. 
General Authority: NDCC 57-51.1-03 
Law Implemented: NDCC 57-51.1-03 

43-82-89-83. Notice of intention to begin a workover project. If 
an exemption from taxation is sought pursuant to subsection 4 of North 
Dakota Century Code section 57-51.1-03, a notice of intention to begin a 

. workover project must be filed by the well operator with the commission 
prior to commencement of the project. The notice of intention must be 
sent by certified mail to the following address: 

North Dakota State Industrial Commission 
Oil and Gas Division 
600 East Boulevard 
Bismarck, North Dakota 58505-0840 

The notice of intention must include, but is not limited to, the 
following: . 

1. A sundry notice (form 4) upon which it is clearly indicated 
that it is a notice of intention to perform a workover project 
which may qualify production from the well for an exemption 
from taxation pursuant to subsection 4 of North Dakota Century 
Code section 51-51.1-03. 

2. The sundry notice must contain a detailed description of the 
nature and scope of the workover project. The information 
provided must also include a description of all replacement 
equipment to be installed that is known to the well operator 
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at the time of filing, and whether such equipment is new or 
used. 

3. The average daily production during the latest six calendar 
months of continuous production. 

The operator of the well to be worked over shall make arrangements 
with the director to determine the crude oil inventory stored on the 
well premises immediately before the commencement of the workover. 
Also, all gauge tickets for the month must be submitted if required by 
the director. 

Workover projects must be completed within one year after the 
initial notice of intention to perform a workover is filed. Thereafter 
such notice is null and void. 

History: Effective May 1, 1990; amended effective May 1, 1994. 
General Authority: NDCC 57-51.1-03 
Law Implemented: NDCC 57-51.1-03 

43-92-99-94. Application for workover project determination. The 
applicant has the burden of establishing entitlement to the exemption 
provided in North Dakota Century Code section 57-51.1-03 and upon 
completion of the workover project shall submit all information 
necessary for a determination by the director. The cost of a workover 
project includes only direct costs for material, equipment, services, 
and labor used in the workover project. Labor and services included 
must be performed onsite and materials and equipment must be used 
onsite. The value of capital equipment removed from the site must be 
deducted from the cost of the project. 

The application must include the following: 

1. A fee in the amount of one hundred dollars. 

2. The name and address of the applicant and the name and address 
of the person operating the well, if different. 

3. The well name and number and legal description of the well. 

4. The dates during which the workover rig was in service 
actually performing work on the workover project, and the date 
the workover was completed. 

5. A detailed list identifying all labor, services, and materials 
used and equipment replaced during the workover project, the 
cost of each item, and whether the replacement equipment was 
new or used. Also, the value of all of the equipment removed 
from service must be listed. The list must be verified by a 
person knowledgeable in the costs of workover projects and the 
value of used equipment. At any time the director may require 
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the applicant to submit actual invoices to verify any costs 
set forth in the application. 

6. A sundry notice (form 4) detailing all work done. 

7. The average daily oil production from the well during the 
first s~M~y-aays two months after completion of the project, 
if the costs of the project did not exceed sixty-five thousand 
dollars. The project is completed and the s~M~y-aay two-month 
period commences the first day of production through the 
wellhead equipment after the workover rig is removed from over 
the well. 

8. All gauge tickets of oil produced in incomplete months during 
the first two months after completion of the workover, and the 
volume of oil stored on the well premises immediately prior to 
the commencement of the workover project. 

If the application does not contain sufficient information to make a 
determination, the director will advise the applicant of the additional 
information that must be filed in order to make a determination. If the 
requested additional information is not received within fifteen working 
days after receipt of the request, the application must be returned to 
the well operator. 

History: Effective May 1, 1990; amended effective May 1, 1992; May 1, 
1994. 
General Authority: NDCC 38-08-04, 57-51.1-03 
Law Implemented: NDCC 57-51.1-03 
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CHAPTER 43-82-18 

43-82-18-81. Definitions. The terms ef used throughout this 
chapter have the same meaning as in chapter 43-02-03 and North Dakota 
Century Code chapters 38-08 and 57-51.1 except: 

1. 11 New secondary recovery project 11 means a secondary recovery 
project which results in incremental production. 

2. 11 Normal production 11 means production from a unit obtained in 
the same manner and from the same wells which produce 
approximately the same amount of time. 

History: Effective May 1, 1992; amended effective May 1, 1994. 
General Authority: NDCC 38-08-04 
Law Implemented: NDCC 38-08-04 
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TITLE 46 

Labor, Commissioner of 
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MAY 1994 

CHAPTER 46-91-91 

46-91-91-91. Organization of department of labor. 

1. History. The 1965 legislative assembly established the 
department of labor. The department is headed by a 
commissioner of labor elected on the no-party ballot for a 
term of four years, with the first election being held in 
1966. Prior to this time agriculture and labor were one 
department under the commissioner of agriculture and labor. 

2. Deputy commissioner of labor. The deputy commissioner is 
appointed by the commissioner and is responsible to the 
commissioner for administering labor laws. 

3. Regulations and enforcement concerning labor matters. 
Inquiries regarding wage payment, child labor, minimum wage, 
maximum hours, employment agencies, equal pay for equal work, 
discrimination because of age, race, color, religion, sex, or 
national origin, the presence of any mental. or physical 
disability, or status with regard to marriage or public 
assistance, or participation in a lawful activity off the 
employer's premises during nonworking hours which is not in 
direct conflict with the essential business-related interests 
of the employer, and labor disputes may be addressed to the 
commissioner: 
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Commissioner of Labor 
State Capitol 
Bismarck, North Dakota 58505 

H;story: Amended effective November 1, 
November 1, 1989; August 1, 1991; February 1, 
General Author;ty: NDCC 28-32-02.1 
Law Implemented: NDCC 28-32-02.1 
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Chapter 
46-92-91 

46-92-92 

46-92-93 

46-92-94 

46-92-95 

46-92-96 

46-92-97 
46-92-98 

ARTICLE 46-92 

OCCUPATION MINIMUM WAGE AND WORK CONDITIONS ORDERS 

Public Housekeeping Occupation Minimum Wage and Work 
Conditions Order Number One [Repealed] 

Manufacturing and Processing Occupation Minimum Wage 
and Work Conditions Order Number Two [Repealed] 

Mercantile Occupation Minimum Wage and Work Conditions 
Order Number Three [Repealed] 

Professional, Technical, Clerical, and Similar 
Occupations Minimum Wage and Work Conditions 
Order Number Four [Repealed] 

Agricultural Occupation Minimum Wage and Work 
Conditions Order Number Five [Repealed] 

Motor Carrier Exemption From Overtime Pay 
Provisions [Repealed] 

North Dakota Minimum Wage and Work Conditions Order 
Motor Carrier Exemption From Overtime Pay Provisions 

CHAPTER 46-92-91 

PUBLIC HOUSEKEEPING OCCUPATION MINIMUM WAGE AND WORK 
CONDITIONS ORDER NUMBER ONE 

[Repealed effective May 1, 1994] 

CHAPTER 46-92-92 

MANUFACTURING AND PROCESSING OCCUPATION MINIMUM 
WAGE AND WORK CONDITIONS ORDER NUMBER TWO 

[Repealed effective May 1, 1994] 

CHAPTER 46-92-93 

MERCANTILE OCCUPATION MINIMUM WAGE AND WORK 
CONDITIONS ORDER NUMBER THREE 

[Repealed effective May 1, 1994] 
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CHAPTER 46-82-84 

PROFESSSIONAL, TECHNICAL, CLERICAL, AND SIMILAR OCCUPATIONS MINIMUM 
WAGE AND WORK CONDITIONS ORDER NUMBER FOUR 

[Repealed effective May 1, 1994] 

CHAPTER 46-82-85 

AGRICULTURAL OCCUPATION NIMIMUM WAGE AND 
WORK CONDITIONS ORDER NUMBER FIVE 

[Repealed effective May 1, 1994] 

CHAPTER 46-82-86 

MOTOR CARRIER EXEMPTION FROM OVERTIME PAY PROVISIONS 

[Repealed effective May 1, 1994] 
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STAFF COMMENT: Chapters 46-02-07 and 46-02-08 contain all new material 
but are not underscored so as to improve readability. 

Section 
46-02-07-01 
46-02-07-02 
46-02-07-03 

46-02-07-04 

CHAPTER 46-82-87 
NORTH DAKOTA MINIMUM WAGE AND WORK CONDITIONS ORDER 

Definitions 
Standards That Apply 
Additional Standards That Apply to Service 

and Nonprofit Industries 
Additional Standards That Apply to Government Entities 

46-82-87-81. Def;n;t;ons. As used in this title: 

1. 11 Administrative 11 means an employee employed in a bona fide 
administrative capacity, but is not exclusive to any employee 
whose primary duty consists of: 

a. The performance of office or nonmanual work directly 
related to management policies or general business 
operations of the employer or the employer•s customer; or 

b. Who customarily and regularly exercises discretion and 
independent judgment. 

2. 11 Agricultural employment 11 means employment on a farm, for a 
farmer or on a farm as an incident to or in conjunction with 
such farming operations, including preparation for market, 
delivery to storage or to carriers for transportation to 
market. 

3. ncasual employment 11 means employment that is irregular or 
intermittent. 

4. 11 Domestic service employment 11 means services of a household 
nature performed by an employee in or about a private home 
(permanent or temporary) of the person by whom the employee is 
employed. 

5. 11 Engaged to wait 11 means when employees are required to remain 
on call on the employer•s premises or so close thereto that 
they cannot use the time effectively for their own purposes 
and thus are considered to be working. 

6. 11 Executive 11 means an employee employed in a bona fide 
executive capacity, but is not exclusive to any employee whose 
primary duty consists of: 

353 



a. The management of the enterprise in which the employee is 
employed or of a customarily recognized department or 
subdivision thereof; 

b. Directing the work of two or more other employees therein; 
and 

c. The authority to hire or fire other employees or whose 
suggestions as to the hiring or firing and as to the 
advancement and promotion or any other change of status of 
other employees will be given particular weight. 

7. "Nonprofit" means a nonprofit corporation organized under the 
laws of this or another state. 

8. "Occasional and sporadic" means infrequent, irregular, or 
occurring in scattered instances. 

9. "Professional" means an employee employed in a bona fide 
professional capacity, but is not exclusive to any employee 
whose primary duty consists of: 

a. Work requiring knowledge of an advanced type in a field of 
science or learning customarily acquired by a prolonged 
course of specialized intellectual instruction and study 
as distinguished from a general academic education and 
from an apprenticeship, and from training in the 
performance of routine mental, manual, or physical 
processes; or 

b. Work requiring the consistent exercise of discretion and 
judgment in its performance; and 

c. Work that is predominately intellectual and varied in 
character (as opposed to routine mental, manual, 
mechanical, or physical work) and is of such character 
that the output produced or the result accomplished cannot 
be standardized in relation to a given period of time. 

18. "Service employee" means any employee who is providing direct 
service to the customer and to whom that customer shows 
appreciation for that service by tipping that employee for the 
direct service. The employee must regularly and customarily 
provide personal face-to-face service to individual customers, 
which the customer would recognize as being performed for the 
customer•s benefit. Services such as cooking and dishwashing 
are not included. 

11. "Service industry" means an industry in which the principal 
activity is to provide goods and services directly to the 
consuming public. 
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12. 11 Ti p credit n means the amount an emp 1 oyer is a 11 owed to reduce 
the minimum wage for a tipped employee. 

13. 11 Tip pooling .. means when two or more tipped employees agree to 
pool their tips and split them as agreed upon. 

14. 11 Tipped employee .. means any service employee in an occupation 
in which the employee customarily and regularly receives more 
than thirty dollars a month in tips. 

15. 11 Waiting to be engaged .. means when employees are on call and 
not required to remain on the employer•s premises, but are 
required to respond to a beeper or leave word at home or the 
employer•s business where they may be reached. Employees in 
this status are not considered working. 

16. 11 Week 11 means any seven-consecutive-day period. 

History: Effective May 1, 1994. 
General Authority: NDCC 28-32-02(1), 34-06-04 
Law Implemented: NDCC 34-06-03, 34-06-09, 34-06-11, 34-06-12 

46-82-87-82. Standards that apply. 

1. The North Dakota minimum wage is no less than four dollars and 
twenty-five cents per hour and must be paid to all employees 
in every occupation in the state. 

2. Overtime pay must be paid at one and one-half times the 
regular rate of pay to any employee for hours worked in excess 
of forty hours in any one week. Individuals employed as 
drivers by taxicab companies must be compensated at one and 
one-half times the regular rate of pay for all hours worked in 
excess of fifty hours in any one week. Hospitals and 
residential care establishments may adopt, by agreement with 
their employees, a fourteen-day overtime period in lieu of the 
usual seven-day workweek, if the employees are paid at least 
time and one-half their regular rate for hours worked over 
eight in a day or eighty in a fourteen-day work period, 
whichever is the greater number of overtime hours. The 
following types of employment are exempt from the overtime 
provisions of this subsection: 

a. Any employee employed in a bona fide executive, 
administrative, or professional capacity. 

b. Any employee engaged in an agricultural occupation. 

c. Any employee of a shelter, foster care, or other such 
related establishment whose primary responsibilities are 
to provide temporary shelter, crisis intervention, 
prevention, education, and fellowship. 
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d. Any employee employed in domestic service who resides in 
the household in which employed. 

e. A straight commission salesperson in retail automobile, 
trailer, boat, aircraft, truck, or farm implement 
dealerships unless that salesperson is required to be on 
the premises for more than forty hours per week. 

3. A minimum thirty-minute uninterrupted break must be provided 
to any employee desiring it in each shift exceeding five hours 
when there are two or more employees on duty. Collectively 
bargained agreements will prevail over this provision. 
Employees not allowed to leave the business location during 
the break period must be compensated at the regular rate of 
pay or provided with in-kind compensation (such as a meal) 
equal to or greater than the regular rate of pay. 

4. Attendance at lectures, meetings, training programs, and 
similar activities need not be counted as working time if all 
the following four criteria are met: 

a. Attendance is outside of the employee•s regular working 
hours. 

b. Attendance is in fact voluntary. 

c. The course, lecture, or meeting is not directly related to 
the employee•s job. 

d. The employee does not perform any productive work during 
such attendance. 

Training or education mandated by the state, 
government, or any political subdivision for a 
occupation need not be counted as worktime. 

federal 
specific 

5. Ordinary travel from home to work need not be counted as 
worktime. Special and unusal one-day assignments performed 
for the employer•s benefit and at the employer•s request is 
worktime for the employee regardless of driver or passenger 
status. Travel away from home is worktime when performed 
during the employee•s regular working hours. Time spent 
traveling on nonworking days during regular working hours is 
worktime. The time spent as a passenger on an airplane, 
train, bus, or automobile after normal working hours is not 
worktime. The driver of a vehicle is working at anytime when 
required to travel by the employer. Traveltime from jobsite 
to jobsite, or from office to jobsite, is worktime to be 
compensated. 

6. Standby time on the premises, or 11 0n cal,.. as in an engaged to 
wait manner is worktime to be compensated. Waiting to be 
engaged is not required to be compensated as worktime. 
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7. If an employer is required to be on duty for twenty-four hours 
or more, the employer and the employee may agree to exclude 
bona fide meal periods and bona fide regularly scheduled 
sleeping periods of not more than eight hours from hours 
worked, provided adequate sleeping facilities are furnished by 
the employer and the employee can usually enjoy an 
uninterrupted sleep. If the sleeping period is more than 
eight hours, only eight hours will be deducted from hours 
worked. If the sleeping period is interrupted by a call to 
duty, the interruption must be counted as hours worked. If 
the period is interrupted to such an extent that the employee 
cannot get a reasonable night•s sleep, the entire period must 
be counted as worktime. 

8. Every employer must furnish to an employee each pay period a 
check stub or pay voucher that indicates hours worked, the 
rate of pay, and required state and federal deductions. 

9. An employer may require an employee to purchase uniforms if 
the cost of such uniforms does not bring that employee•s wage 
below the hourly minimum wage for all hours worked during that 
pay period. 

10. Vacation pay and paid time off must be treated the same as 
wages upon separation from employment if the employee has 
earned vacation or paid time off and has been employed for at 
least one year. Earned vacation pay or paid time off under 
collectively bargained agreements must be paid the same as 
wages when a labor dispute lasts more than fifteen days. 

11. The commissioner may grant subminimum wages for students 
enrolled in vocational education or related programs as long 
as the wage is not below three dollars and sixty cents per 
hour. 

12. Any employee working on a casual basis for less than twenty 
hours per week for less than three consecutive weeks in 
domestic service employment providing babysitting services is 
exempt from minimum wage and overtime provisions. 

13. The reasonable value not exceeding the employer•s actual cost 
of board, lodging, and other facilities customarily furnished 
by the employer for the employee•s benefit may be treated as 
part of the wages, up to a maximum of fifteen dollars per day, 
if agreed to by a written agreement and if the employee•s 
acceptance of facilities is in fact voluntary. 

14. The common law test provided in subdivisions a and b of 
subsection 5 of section 27-02-14-01 will be used to determine 
whether or not an individual may be considered an employee or 
an independent contractor. 
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15. The entire employment relationship history existing between 
the employer and employee, including the employer•s previous 
practices under similar circumstances, will be considered to 
determine when commissions should be paid to salespersons 
whose employment has ended. 

History: Effective May 1, 1994. 
General Authority: NDCC 28-32-02(1), 34-06-04 
Law Implemented: NDCC 34-06-03, 34-06-09, 34-06-11, 34-06-12 

46-92-97-93. Additional standards that apply to service and 
nonprofit industries. 

1. A tip credit of thirty-three percent may be allowed for tipped 
employees. The employer may consider tips as part of wages, 
but such a tip credit must not exceed thirty-three percent of 
the minimum wage. The employer who elects to use the tip 
credit ·provision must inform the employee in advance and must 
maintain written records showing that the employee receives at 
least the minimum wage when direct wages and the tip credit 
allowance are combined. The minimum cash wage payable to 
tipped employees is two dollars and eighty-five cents per 
hour. 

2. Tip pooling is allowed only among the tipped employees. A 
vote of tipped employees to allow tip pooling must be taken, 
and it must be approved by fifty percent plus one of all 
tipped employees. A written record of each vote on tip 
pooling must be maintained by the employer, including names of 
employees voting and the vote totals. 

3. Tipped employees employed in the nonprofit gaming industry 
means all employees with a gaming work permit issued by the 
North Dakota attorney general and who are employed as gaming 
attendants by a gaming organization licensed under North 
Dakota Century Code section 53-06.1-03. 

a. Gaming sites that regularly have four or fewer tipped 
employees on duty can require tip pooling among all tipped 
employees at the site. 

b. A gaming organization licensed under North Dakota Century 
Code section 53-06.1-03 may require tip pooling by 
blackjack (twenty-one) dealers at an authorized site as 
provided in North Dakota Century Code section 53-06.1-10. 
This tip pooling requirement only pertains to any 
employee, pit boss, or supervisor when actually dealing 
b 1 ackj ack. 

c. Pit bosses or supervisors at gaming sites are not tipped 
employees and cannot be part of the tip pool when 
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performing functions of those positions other than dealing 
blackjack (twenty-one). 

4. Nonprofit camps that are directly youth related, and intended 
for educational purposes are exempt from minimum wage and 
overtime rules. 

History: Effective May 1, 1994. 
General Authority: NDCC 28-32-02(1), 34-06-04 
Law Implemented: NDCC 34-06-03, 34-06-09, 34-06-11, 34-06-12 

46-82-87-84. 
entities. 

Additional standards that apply to government 

1. Any two individuals employed by the state or any political 
subdivision in any occupation may agree to substitute for one 
another during scheduled work hours in performance of work in 
the same capacity. The hours worked shall be excluded by the 
employer in the calculation of the hours for which the 
substituting employee would otherwise be entitled to overtime. 
If one employee works for another, each employee will be 
credited as if that employee had worked that employee•s normal 
schedule. In order to qualify an agreement between 
individuals employed by the agency the agreement must be 
approved by the agency. The agency approval must be prior to 
the work being done. Each employee must be free to refuse to 
participate. The employee•s decision to participate is valid 
only if freely made without coercion from the employer. A 
public agency that employs individuals who substitute or 
11 trade time 11 under this section is not required to keep a 
record of the hours of the substitute work. This subsection 
must be interpreted in accordance with 29 CFR 553.31, as 
amended. 

2. A state or political subdivision employee, solely at the 
employee•s own option, may work occasionally or sporadically 
on a part-time basis for the same agency in a different 
capacity from the regular employment. The hours worked in the 
different jobs must not be combined for overtime purposes. 
This subsection must be interpreted in accordance with 29 
CFR 553.30, as amended. 

History: Effective May 1, 1994. 
General Authority: NDCC 28-32-02(1), 34-06-04 
Law Implemented: NDCC 34-06-03, 34-06-09, 34-06-11, 34-06-12 
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CHAPTER 46-92-98 
MOTOR CARRIER EXEMPTION FROM OVERTIME PAY PROVISIONS 

Section 
46-02-08-01 Motor Carrier Exemption from Overtime Pay Provisions 

46-92-98-91. Motor carr;er exempt;on from overt;me pay 
prov;s;ons. The overtime pay provisions of this article do not apply to 
any employee exempted by section 13(b)(1) of the Fair Labor Standards 
Act [29 U.S.C. 213(b)(1)] from section 7 of the Fair Labor Standards Act 
[29 U.S.C. 207], as applied to covered employees of motor common, 
contract, and private carriers specified by the Motor Carriers Act [49 
U.S.C. 3102]. These exemptions apply to the same occupations within the 
authority of the commissioner of labor as provided for in North Dakota 
Century Code chapter 34-36. 

H;story: Effective May 1, 1994. 
General Author;ty: NDCC 28-32-02(1), 34-06-04 
Law Implemented: NDCC 34-06-11, 34-06-12 
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TITLE 59 

Med;cal Exam;ners, Board of 
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I 
JULY 1994 I 

CHAPTER 59-92-97 

59-92-97-91. License fees. The fee for licensure in North Dakota 
whether it be by qualification, reciprocity, or endorsement, or special 
license is eRe-A~RaFea-f~fty two hundred dollars. The fee for a locum 
tenens license is eRe two hundred dollars, and the annual registration 

1

1, 

fee for all licensed physicians is s~*tY one hundred ten dollars. 

History: Amended effective February 1, 1985; December 1, 1988; July 1, 
1994. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 43-17-17, 43-17-21, 43-17-25 
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CHAPTER 59-93-91 

59-93-91-93. Superv;s;on contract requ;rements. Upon undertaking 
the supervision of aA a physician assistant as contemplated by this 
chapter, the physician shall file with the board a copy of the contract 
showing tAe-fe++ew~A§-~AfeFffiat~eA+ 

±~--lAe--f~++--Aaffie--ef--tAe-ass~staAt-w~tA-a-eF~ef-s~ffiffiaFy-ef-tAe 
ass~staAt!s-~eFt~AeAt-ea~eat~eA-aAa-eM~eF~eAee~ 

2~--A ~ list of the specific tasks wA~EA that the physician 
contemplates may be assigned to the physician assistant, 
wA~eA. That contract and list of tasks must be approved by 
the NeFtA-9aketa-state board of medical examiners. 

lAe--eeAtFaet--sAe~+a--ee-FeAewea-aAA~a++y,-aAa-tAe-state-eeaFa-ef 
ffiea~ea+-eMaffi~AeFs-sAe~+a-ee-aav~sea-ef-tAe-teFffi~Aat~eA-ef--tAe--eeAtFaet 
w~tA~A--seveAty-twe--Ae~Fs--fe++ew~A§--teFffi~Aat~eA-ef-tAe-eeAtFaet~ The 
contract must be confirmed annually by completing and filing with the 
board such forms as are requested and provided by the board. The board 
must be notified within seventy-two hours of any contract termination or 
modification. 

Every physician who supervises a physician assistant under this 
chapter must practice medicine in North Dakota. 

H;story: Amended effective July 1, 1988; July 1, 1994. 
General Author;ty: NDCC 43-17-13 
Law Implemented: NDCC 43-17-02(10) 

59-93-91-95. Des;gnat;on of subst;tute superv1s1ng phys;c;an. 
Under no circumstances shall the supervising physician designate the 
physician assistant to take over the physician's duties or cover the 
physician's practice. During any absence or temporary disability of 
tAe ~ supervising physician, it is mandatory that the supervising 
physician designate a substitute supervising physician to eeveF--tAe 
s~~eFv~s~A§-~Ays~e~aA!s-~Faet~ee-aAa-~eFfeFffi-tAe-s~~eFv~s~A§-~Ays~e~aA!s 
a~t~es assume all duties and responsibilities of the supervising 
physician. The physician assistant, during this period, will be 
responsible to the substitute physician. The designation of a 
substitute supervising physician must be in writing; signed by the 
supervising physician, the substitute supervising physician, and the 
physician assistant; and contain the following information: 

1. The name of the substitute supervising physician. 

2. The period during which the substitute supervising physician 
will assume the duties and responsibilities of the supervising 
physician. 
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3. Any substantive change in the physician assistant 1 S duties or 
responsibilities. 

The appointment of a substitute supervising physician does not become 
effective unless it is first approved by the board of medical examiners. 

History: Amended effective July 1, 1988; November 1, 1993; July 1, 
1994. 
General Authority: NDCC 43-17-13 
Law Implemented: NDCC 43-17-02(10) 

58-83-81-86. Assistant's functions limited. The physician 
assistant shall function only in those areas of medical practice where 
the supervising physician provides care for the physicianls patients. 

History: Amended effective July 1, 1988; November 1, 1993; July 1, 
1994. 
General Authority: NDCC 43-17-13 
Law Implemented: NDCC 43-17-02(10) 

50-03-01-09.1. Physician assistant for more than one physician. 
A physician assistant may provide services for more than one physician 
in the following circumstances if each of the physicians for whom the 
physician assistant provides services has filed a proper contract under 
section 50-03-01-03: 

1. In a group practice setting where one physician is designated 
as the primary supervising physician; the primary supervising 
physician will remain primarily responsible for the acts of 
the physician assistant even when the physician assistant is 
acting under the immediate supervision of another physician in 
the group; or 

2. If two or more physicians who are not associated in practice 
require assistance on a part-time basis, each may contract 
with the physician assistant as a supervising physician 
provided that a physician assistant is not employed in more 
than three practice locations. 

History: Effective July 1, 1994. 
General Authority: NDCC 43-17-13 
Law Implemented: NDCC 43-17-02(10) 

50-03-01-15. Forms of registration. The board of medical 
examiners may recognize the following forms of registration for a 
physician assistant and may issue certificates accordingly: 

1. Permanent registration - which will continue in effect so long 
as the physician assistant meets all requirements of the 
board. 
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2. Locum tenens permit - which may be issued for a period not to 
exceed three months. 

H;story: Effective July 1, 1994. 
General Author;ty: NDCC 43-17-13 
Law Implemented: NDCC 43-17-02(10) 
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TITLE 54 

Board of Nurs;ng 
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SEPTEMBER 1994 

CHAPTER 54-82-81 

54-82-81-86. Examination fees. The board shall set the fee for 
licensure by examination. The fee for licensure by examination shall be 
seventy-five dollars. The application is valid for a period of time not 
to exceed twelve months from the determination of eligibility and the 
fee is nonrefundable. The candidate shall be responsible for any 
payment of fees charged by the national council of state boards of 
nursing for use of the national council licensure examination. 

History: Amended effective November 1, 1979; March 1, 1986; March 1, 
1992; January 1, 1994; September 1, 1994. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(3) 
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CHAPTER 54-82-82 

54-82-82-83. Failure of licensing examination. Candidates who 
fail the licensing examination shall file aA-a~~~~eai~eA-ie-PewP~ie--ihe 
~~eeAstAg--exaffi~Aat~eA a request for eligibility to retest and shall be 
responsible for payment of any fees charged by the national council of 
state boards for use of the national council licensure examination. The 
candidate's a~~~~eai~eA--te--PewP~te--ihe---exaffi~Aat~eA request for 
eligibility to retest will be accepted dependent upon the timeframes 
established by the national council of state boards for use of the item 
pool and a valid application for licensure by examination. 

History: Amended effective March 1, 1986; January 1, 1994; September 1, 
1994. 
General Authority: NDCC 43-12.1-88 
Law Implemented: NDCC 43-12.1-18 
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CHAPTER 54-82-85 

54-82-85-84. Increased renewal fee. The relicensure fee for any 
practicing nurse will be doubled for any renewal application received in 
the board office ~estffiaPkea after the expiration date. TRe-Peg~stePea 
A~Pse-sRa++-~ay-eAe-R~AaPea-tweAty-ae++aPs-aAa--tRe--+~eeAsea--~Paet~ea+ 
A~Pse-sRa++-~ay-eAe-R~AaPea-ae++aPs~ 

History: Amended effective November 1, 1979; June 1, 1982; July 1, 
1987; November 1, 1990; September 1, 1994. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(3) 

54-82-85-85.1. Practice requirements for license renewal. 
Nursing practice for purposes of relicensure must meet or exceed e~gRty 
Re~Ps--~eP--yeaP--eP five hundred hours within the preceding five years. 
tf-aA-a~~+~eat~eA-feP-PeAewa+-aAa-tRe-a~~+~eaAt~s-Peeepas-eA--f~+e--wttR 
tRe--aeaPa--SRew-+ess-tRaA-fe~P-R~ASPea-Re~Ps-ef-A~PS~A§-~Paettee-ay-tRe 
a~~+~eaAt-w~tR~A-tRe-~Peeea~Ag-fe~P-ea+eAaap-yeaPS;-tReA-a-+~eeAse--w~++ 
ae--~ss~ea;--at--a--~PePatea--fee;--feP-eA+y-eAe-ea+eAaaP-yeaP~ Nursing 
practice is defined in subsections 5 and 6 of North Dakota Century Code 
section 43-12.1-02. Hours practiced in another regulated profession 
cannot be used for nursing practice hours. 

History: Effective July 1, 1987; amended effective November 1, 1990i 
September 1, 1994. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(13) 
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CHAPTER 54-02-97 

54-02-07-09. Pract;ce w;thout a 1;cense. A licensee who applies 
for renewal of licensure shall present evidence to the board that the 
licensee has not been engaged in the practice of nursing without a 
current license. If evidence is received by the board that the 
individual has been practicing nursing without a current license, the 
t~eeAsee individual will be offered an opportunity to enter into an 
administrative settlement for review. Entry into an administrative 
settlement shall be required of a--t~eeAsee--ffiak~A§--a~~t~eat~eA--feF 
FeAewa+--afteF--JaA~aFy--f~Fst--ef--tRe--e~FFeAt--yeaF an individual who 
admits, without other evidence of noncompliance of North Dakota Century 
Code chapter 43-12.1 and this chapter, to practicing without a license 
and desires to have the board issue a current license. The 
administrative settlement is a written statement signed by the t~eeAsee 
individual identifying the circumstances of the practice without a 
license, an agreement to accept a public reprimand, and an agreement to 
remit the penalty fee aA8-tate-FeAewa+-fee. Upon receipt of the written 
statement and correct fee, the executive director or executive 
director•s authorized designee may issue a current license to practice. 
The written statement must be presented to the board at the next regular 
meeting for acceptance. If the board does not accept the administrative 
settlement, the licensee shall have the opportunity for a disciplinary 
hearing as outlined in North Dakota Century Code chapter 28-32 and this 
chapter. 

History: Effective August 1, 1988; amended effective September 1, 1994. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-14 
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CHAPTER 54-87-81 

54-87-81-82. Definitions. The following words and terms, when 
used in this article, have the following meanings, unless the context 
clearly indicates otherwise: 

1. llAss~s~aA~--~8--~Ae-A~Fsell-ffieaAs-aA-~Aa~v~a~a+-wA8-W8Fks-~AaeF 
~Ae--8~Fee~~8A--8f--a--+~eeAse8--A~Fse 1 --~F8v~aes--A~Fs~A§--8F 
A~FS~Ag-Fe+a~e8--~asks;--ffiee~s--~Ae--Fe~~~FeffieA~s--8f--aF~~e+e 
S4-Q7;-aA8-~s-+~s~e8-8A-~Ae--88aF8--Fe§~S~Fy--8F--8~AeF--s~a~e 
Feg~s~F~es--aekA8wte8ge8--8y-~Ae-88aF8-as-ffiee~~A§-8F-eMeee8~A§ 
~Ae-Fe~~~FeffieA~s-8f-~A~s-aF~~e+e~ 

2~ 11 Consultative nursing 11 means that the licensed nurse provides 
guidance and information as a participant of the 
interdisciplinary team but is not individually responsible to 
direct the plan of care for the client. 

3~ 2. 11 Delegation 11 means the assignment by a licensed nurse to aA 
ass~s~aA~-~8-~Ae ~ nurse assistant performance of nursing 
tasks in selected situations. Delegation can be either global 
or specific in nature. 

a. 11 Global 11 delegation means the assignment by a licensed 
nurse to aA--ass~s~aA~--~8--~Ae a nurse assistant the 
performance of the nursing task for all clients or persons 
to whom the ass~s~aA~-~8-~Ae nurse assistant is assigned 
care responsibilities. 

b. 11 SpecifiC 11 delegation means the assignment by a licensed 
nurse to aA--ass~s~aA~--~8--~Ae a nurse assistant the 
performance of the selected nursing task for only the 
assigned client or person to whom the licensed nurse 
indicates. 

4~ 3. 11 Direct nursing 11 means that the licensed nurse determines the 
nature or extent of the nursing care that will be provided for 
an individual or group of individuals and is responsible and 
accountable for the care provided that has been delegated to 
those providing assistance to the nurse. 

4. 11 Nurse assistant 11 means an individual who works as an 
assistant to the nurse under the direction of a licensed 
nurse, provides nursing or nursing-related tasks, meets the 
requirements of article 54-07, and is listed on the board 
registry or other state registries acknowledged by the board 
as meeting or exceeding the requirements of this article. 

5. 11 Nurse assistant regi stry 11 means a listing of all persons who 
are authorized by the board or included on another state 
registry which has been recognized by the board to perform 
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nursing functions or nursing tasks legally delegated and 
supervised by a licensed nurse. 

6. "Nursing task" is a task or function that has been assigned to 
aA--assistaAt--te--t~e a nurse assistant following the 
determination of nursing-needs by the licensed nurse. 

7. "Supervision" means the provision of guidance or direction by 
the licensed nurse for the accomplishment of a nursing task or 
activity delegated to aA-assistaAt-te-t~e ~nurse assistant. 
The licensed nurse is responsible for the determination of the 
level of supervision required to ensure the safety and 
well-being of the client. 

H;story: Effective November 1, 1992; amended effective September 1, 
1994. 
General Author;ty: NDCC 43-12.1-08(18) 
Law Implemented: NDCC 43-12.1-02 

54-97-91-93. Recogn;t;on of other state reg;stries. The board 
will acknowledge placement on other state registries in lieu of the 
nurse assistant registry. Criteria for recognition of other state 
registries is as follows: 

1. The registry is open to the public during normal business 
hours. 

2. The registry contains information about the individual that 
meets or exceeds the requirements for the A~PsiA§ nurse 
assistant registry. 

3. The registry provides a mechanism for removal of the 
individual for cause, or marking of the registry of validated 
information regarding the individual's unsuitability to care 
for North Dakota residents. 

4. The agency operating the registry has submitted sufficient 
documentation to the board of nursing to verify compliance 
with these requirements. 

H;story: Effective November 1, 1992; amended effective September 1, 
1994. 
General Author;ty: NDCC 43-12.1-08(18) 
Law Implemented: NDCC 43-12.1-08(21) 
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CHAPTER 54-97-92 

54-97-92-91. Nurse assistant registry. 
and maintain a nurse assistant registry. 
individual names on the nurse assistant 
information required. 

The board shall establish 
The board shall enter 

registry upon receipt of 

1. An applicant shall submit a completed application and fee that 
includes an affidavit of training and competency determination 
by the employer. The affidavit must include validation of 
training and competency determination for those tasks and 
functions listed in section 54-07-03-03. A national A~PS~A§ 
nurse assistant competency evaluation testing program may be 
used in lieu of the employer validation of competency. 

2. Upon receipt of the required information, and a fee of five 
dollars, an initial registry listing card for a period of 
twenty-four months will be sent to the nurse assistant. 

3. Registry listing is valid for twenty-four months and will be 
subject to renewal before the last day of the twenty-fourth 
month. Registry listing renewal requires verification of 
continued competency by the employer. 

4. The renewal fee for the ass~staAt-te-tAe nurse assistant will 
be five dollars. 

History: Effective November 1, 1992; amended effective September 1, 
1994. 
General Authority: NDCC 43-12.1-08(18) 
Law Implemented: NDCC 43-12.1-08(21) 

54-97-92-92. Disciplinary action of registry listing. The board 
has the authority to revoke, suspend, or deny a nurse assistant registry 
listing following disciplinary action if the ass~staAt-te-tAe nurse 
assistant has been found to have completed any of the acts found in 
North Dakota Century Code section 43-12.1-14.1. The board shall use 
North Dakota Century Code chapter 28-32 as the process to determine the 
action to revoke, suspend, or deny the listing. Disciplinary action 
must be communicated to all health care agencies or providers of 
personal care in North Dakota. 

History: Effective November 1, 1992; amended effective September 1, 
1994. 
General Authority: NDCC 43-12.1-08{18) 
Law Implemented: NDCC 43-12.1-14.1 

375 

! 

I 
I 
' ' ! 

I 
i 

' 

I 
I 
, I 
I 
! 

I 



CHAPTER 54-97-93 

54-97-93-91. Global delegation of nursing tasks and nursing 
functions. Global delegation of nursing tasks to aA-ass~staAt-te-tAe ~ 
nurse assistant must comply with the following requirements: 

1. The nursing task must be one that the ass~staAt-te-tRe nurse 
assistant has been trained to carry out safely and is within 
the listing included in section 54-07-03-03. 

2. The nursing task must be one that, in the opinion of the 
delegating licensed nurse, can be properly and safely 
performed by the ass~staAt--te-tRe nurse assistant involved 
without jeopardizing the welfare of the recipient. 

3. The licensed nurse. must make an assessment of the patient 1 S 
nursing care needs prior to delegating the nursing task. 

4. The licensed nurse shall adequately supervise the performance 
of the delegated nursing task in accordance with the 
requirements of this chapter. 

History: Effective November 1, 1992; amended effective September 1, 
1994. 
General Authority: NDCC 43-12.1-08(18) 
Law Implemented: NDCC 43-12.1-08(21) 

54-97-93-92. Supervision of nursing tasks and nursing functions. 
The licensed nurse shall provide supervision of all nursing tasks 
delegated to the ass~staAt-te-tAe nurse assistant in accordance with the 
following conditions: 

1. The degree of supervision required must be determined by the 
licensed nurse after an evaluation of appropriate factors 
involved including,-e~t-Aet-~~ffi~tea-te; the following: 

a. The stability of the condition of the patient; 

b. The training and capability of the ass~staAt-te-tAe nurse 
assistant to whom the nursing task is delegated; 

c. The nature of the nursing task being delegated; and 

d. The proximity and availability of the licensed nurse when 
the nursing task will be performed. 
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2. The licensed nurse providing the superv1s1on is readily 
available to the ass~staAt-te-tRe nurse assistant. 

History: Effective November 1, 1992; amended effective September 1, 
1994. 
General Authority: NDCC 43-12.1-08(18) 
Law Implemented: NDCC 43-12.1-08(21) 

54-87-83-84. Standards for specific delegation. Nursing tasks 
other than those identified in section 54-07-03-03 may be specifically 
delegated to aA-ass~staAt-te-tRe a nurse assistant caring for a specific 
client if the following criteria are met: 

1. There are written agency policies identifying the process of 
specific delegation of nursing tasks, the training and 
supervision required, and the evaluation of the delegation of 
the specific nursing tasks. 

2. The ass~staAt--te-tRe nurse assistant has received additional 
preparation pertinent to the specific nursing task and the 
additional preparation is documented in the individual 1 S 
personnel folder. 

3. The ass~staAt-te-tRe nurse assistant has completed a planned, 
supervised, onsite experience in the specific delegated 
nursing task. 

History: Effective November 1, 1992; amended effective September 1, 
1994. 
General Authority: NDCC 43-12.1-08(18) 
Law Implemented: NDCC 43-12.1-08(21) 

377 



STAFF COMMENT: Chapters 54-07-05 and 54-07-06 contain all new material 
but are not underscored so as to improve readability. 

Section 
54-07-05-01 
54-07-05-02 
54-07-05-03 
54-07-05-04 
54-07-05-05 
54-07-05-06 
54-07-05-07 

54-07-05-08 

CHAPTER 54-07-05 
MEDICATION ASSISTANT 

Statement of Intent 
Definitions 
Medication Management Regimen 
Requirements for Supervision 
Initial Registration 
Registration - Reregistration 
Reinstatement of Lapsed Medication 

Assistant Registration 
Removal of Medication Assistant Registration 

54-07-05-01. Statement of intent. North Dakota Century Code 
chapter 43-12.1 allows the licensed nurse to delegate and supervise 
nursing tasks and nursing functions to individuals authorized by the 
board to perform those functions. Included in nursing tasks and nursing 
functions is the provision for the delivery of routine, regularly 
scheduled medications that in certain settings can safely be done by a 
nurse assistant with appropriate training and supervision. While the 
management of the medication regimen is the responsibility of licensed 
nurses and requires the knowledge, skills, and abilities of the licensed 
nurse to ensure public safety and accountability, nurse assistants with 
advanced prescribed training may perform the task of giving or applying 
certain medications to the patient in specific settings when such 
medications do not require determination of need, drug calculation, or 
dosage conversion as long as the licensed nurse is available to monitor 
the patient 1 S progress and effectiveness of the prescribed medication 
regimen. Individuals to whom the task of giving the routine, regularly 
scheduled medication is ,delegated must complete a prescribed training 
program. The delivery of routine, regularly scheduled medications in 
acute care settings or settings where the patient population includes 
individuals with unstable or changing nursing care needs is specifically 
precluded by these rules. 

History: Effective September 1, 1994. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-01 

54-07-05-92. Definitions. The following words and terms, when 
used in these rules, have the following meanings, unless the context 
clearly indicates otherwise: 
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1. 11 Medication assistant 11 means an individual who has a current 
registration as a nurse assistant and has successfully 
completed an approved medication assistant program and has 
demonstrated competency in the administration of certain 
routine, regularly scheduled medications to individuals or 
groups of individuals in specific settings, and possesses a 
current registration from the board as a medication assistant. 

2. 11 Medication assistant program 11 means 
clinical practice in the administration 
regularly scheduled medications 
requirements. 

a program of study and 
of certain routine, 
which meets board 

3. 11 Routine, regularly scheduled medications 11 means the 
components of legally identified medication regimen of 
individuals or groups of individuals which are administered on 
a routine basis and do not require drug calculations, 
determination of need, or dosage conversion. Medications 
included in this definition may include those administered 
orally, topically, nasally, or instilled within the eye or 
ear. Medications excluded from this definition include any 
medications to be administered by injection, through a tube, 
or inserted into another body cavity, except when specifically 
delegated by a licensed nurse to a specific nurse assistant 
for a specific patient according to section 54-07-03-04. The 
licensed nurse may make the determination to exclude any 
medication from this definition. 

History: Effective September 1, 1994. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-02 

54-07-05-83. Medication management regimen. When the licensed 
nurse is responsible for the management of the medication regimen, 
either as a direct employee or as a consultant, then any delegation must 
conform to the provisions of this chapter. 

History: Effective September 1, 1994. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-02 

54-87-85-84. Requirements for supervision. The licensed nurse 
must be on unit and available for immediate direction in a licensed 
nursing facility, and the licensed nurse must be available by telephone 
in a licensed basic care facility. In any other setting where the 
licensed nurse delegates the task of giving medications to another 
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individual, the licensed nurse must establish in writing the process for 
providing the supervision in order to provide the recipient of the 
medication appropriate safeguards. 

History: Effective September 1, 1994. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-02 

54-97-95-95. Initial registration. An application for 
registration as a medication assistant and the required fee must be 
submitted by the applicant to the board office. Successful completion 
must be documented by the program. Upon receipt of the required 
materials, a medication assistant registration will be issued to 
correspond with the applicant•s registration as a nurse assistant. 

History: Effective September 1, 1994. 
General Authority: NDCC 43-12.1-08 
Law Implemented: ·NDCC 43-12.1-02 

54-97-95-96. Registration - Reregistration. The medication 
assistant registration expiration date must correspond to the 
individual •s nurse assistant registration expiration date and must be 
renewable at the same time that the nurse assistant registration is 
renewed. Additional information regarding the individual •s performance 
as a medication assistant will be requested by the board in the renewal 
process as satisfactory performance as a medication assistant must be 
validated by the employing agency prior to the issuance of the renewal 
registration. Failure to receive the application for renewal does not 
relieve the medication assistant of the responsibility of renewing the 
registration by the expiration date. · 

History: Effective September 1, 1994. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(21) 

54-97-95-97. Reinstatement of lapsed medication assistant 
registration. A lapsed registration can be reinstated with verification 
of competency as a medication assistant and meeting all of the 
requirements for registration. 

History: Effective September 1, 1994. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(21) 
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54-97-95-98. Removal of medication assistant registration. The 
registration issued to a nurse assistant, including the medication 
assistant registration, may be revoked, suspended, or denied based upon 
the provisions of chapter 54-07-04. 

History: Effective September 1, 1994. 
General Authority: NDCC 43-12.1-08 
law Implemented: NDCC 43-12.1-14.1 
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Section 
54-07-06-01 
54-07-06-02 

CHAPTER 54-97-96 
MEDICATION ASSISTANT PROGRAM REQUIREMENTS 

Medication Assistant Program 
Instructor Requirements 

54-97-96-91. Medication assistant program. The medication 
assistant program must include basic principles, techniques, and 
procedures of medication administration. The curriculum must meet the 
requirements of North Dakota Century Code section 15-20.1-11 and 
include, at a minimum: 

1. The specific outcome objectives and clinical skill attainment 
for the course. 

2. A minimal timeframe: forty hours theory, eight hours 
laboratory, and thirty-two hours clinical learning experience. 

3. A competency-based method of evaluation for the theory, 
laboratory and clinical learning component. 

4. A provision for persons who have prior learning or experience, 
or both. 

Medication training programs conducted prior to July 1, 1994, in North 
Dakota service settings will have twenty-four calendar months to meet 
the requirements of this section. 

History: Effective September 1, 1994. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 

54-97-96-92. Instructor requirements. The person responsible for 
the theory and laboratory component must be a registered nurse. All 
medication administration as a part of the clinical learning experience 
must be supervised by a licensed nurse. 

History: Effective September 1, 1994. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 
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TITLE 59.5 

State Personnel Board 
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MAY 1994 

ARTICLE 59.5-92 

GRIEVANCE PROCEDURES 

[Repealed effective May 1, 1994] 

CHAPTER 59.5-93-91 

59.5-93-91-91. Scope of chapter. This chapter applies to any 
a~~~teaAt nonprobationary employee in the classified service who has 
submitted a timely and properly completed application for a position 
within an agency, department, or institution required to comply with the 
standards for a merit system of personnel administration and who has 
been determined by the central personnel division to be disqualified for 
such position for failure to meet the minimum qualifications for a 
position as established by the central personnel division. 

History: Effective December 1, 1985; amended effective May 1, 1994. 
General Authority: NDCC 54-42-93 
Law Implemented: NDCC 54-42-93 
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CHAPTER 59.5-93-92 

59.5-03-02-01.1. Definitions. The terms used throughout this 
chapter have the same meaning as in North Dakota Century Code chapter 
54-44.3, except that 11 Working days 11 means Monday through Friday 
exclusive of holidays. 

History: Effective May 1, 1994. 
General Authority: NDCC 54-44.3-07 1 
Law Implemented: NDCC 54-44.3-07 3 

59.5-93-92-92. Classification appeals. 

1. ~e++ew~Ag--tRe--eeffi~tet~eA--ef--a-e+ass~f~eat~eA-Fev~ew-ay-tRe 
eeAtFat-~eFS9AAet-S~V~S~9A;--tRe--eeAtFat--~eFS9AAet--S~V~S~9A 
sRa+t--Aet~fy-tRe-ageAey-a~~e~At~Ag-a~tReF~ty-aAS-tRe-effi~teyee 
~A-wF~t~Ag-ef-tRe-a~v~s~eA~s-aee~s~eA-aAa-tRe-F~gRt-te-a~~ea+~ 
ff-e~tReF-aA-effi~teyee-eF-ageAey-a~~e~At~Ag-a~tReF~ty-~eFee~ves 
tRat-a--e+ass~f~eat~eA--~Ae~~~ty--eMtsts,--aA--a~~ea+--ffiay--ae 
~A~t~atea-ay-tRe-~Fe~eF-eeffi~tetteA-aAa-s~affi~ss~eA-ef-aA-a~~ea+ 
feFffi-aes~gAatea-ey-tRe-a~FeeteF;-eeAtFa+--~eFseAAe+--a~v~s~eA~ 
tRe--eeffi~tetea--a~~ea+--feFffi--ffi~st-ae-~estffiaFkea-Ae-+ateF-tRaA 
f~fteeA-weFk~Ag-aays--fFeffi--tRe--aate--eA--wR~eR--tRe--eeAtFa+ 
~eFseAAe+--a~vts~eA~s-e+ass~f~eat~eA-Fes~eAse-was-ffia~+ea~--A++ 
Fe~~~Fea-s~gAat~Fes-aAa-attaeRffieAts-ffi~st-ae-eeffi~tete-wReA--tRe 
a~~ea+--feFffi--~s--Feeetvea--ay--tRe-eeAtFa+-~eFseAAe+-a~vtsteA 
eMee~t-as-~Fevtaea-tA-s~aseetteA-2~ 

2~--WReA--etFe~ffistaAees--~Fee+~ae--tRe--s~affitssteA--ef-a-eeffi~tetea 
a~~ea+-feFffi-wttRtA-tRe-ftfteeA-aay-ttffie-+~ffi~t;-tRe-effi~teyee-eF 
tRe--ageAey--a~~etAttAg--a~tReF~ty--sRa++--s~Bffi~t-a-Aet~ee;-tA 
WFtttA§;-WttRtA-SatS-ftfteeA-W9FktAg-aays-tRat-aA-a~~eat-ts-te 
ae--eeffiffieAeea--aeseF~B~Ag--tRe--e~Fe~ffistaAees--wR~eR~-~Fee+~ae 
eeffi~tet~eA-ef-tRe-a~~ea+-feFffi-w~tRtA-tRe-ftfteeA--weFktAg--aay 
ttffittatteA--aAa--tRe-s~ee~fte-tteffis-wRteR-eaAAet-ae-eeffi~tetea~ 
tRe-Aettee-ffi~st-a+se-eeAtatA-a-FeaseAaa+e-aate-ay--wRteR--ttffie 
tRe--a~~ea+-feFffi-wt++-ae-eeffi~tetea-aAS-Feee~vea-ay-tRe-eeAtFa+ 
~eFS9AAet-S~Vt5t9A~---tRe--eeAtFat--~eFS9AAet--StV~5~9A--SRatt 
aav~se-tRe-a~~ettaAt-tA-WFtt~Ag-wRetReF-tRe-Fe~~estea-ae+ay-ts 
a~~Fevea~--AA-a~~ea+-~s-Aet--eeAs~aeFea--as--Feee~vea--ay--tRe 
eeAtFat--~eFS9AAet--S~Vt5~9A-~At~t-att-tAf9Fffiat~9A-Fe~~~FeS-9A 
tRe-a~~ea+-feFffi-~s--eeffi~+ete--aAa--a++--a~~Fevea--ae+ays--Rave 
eM~~Fea~ 

3~--tRe--StFeeteF;--eeAtFat-~eFS9AAet-StV~S~9A;-Ras-tRtFty-weFktA§ 
aays-fF9ffi-tRe-Feee~~t-ef-tRe-eeffi~tetea-a~~eat-f9Fffi--te--Fev~ew 
tRe--a~~ea+-aAS-~Fev~ae-a-wF~tteA-Fes~eAse-te-tRe-effi~+eyee-aAa 
ageAey~ 
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4~--ff--aR-a~~e~~aRt-aees-Ret-agFee-w~tA-tAe-f~Ra~-Fes~eRse-ef-tAe 
S~Feet9F;--eeRtFa~--~eFS9RRe~--S~Y~S~9R;--aR--a~~ea~--ffiay---Be 
ee~eReea--ey--f~~~Rg--a--eeffi~~a~At--w~tA--tAe-state-~eFseARe~ 
eeaFa~--s~eA-eeffi~~a~Rt-ffi~st-ee-~A-wF~t~A§-aRa-a~Feetea-te--tAe 
S~FeeteF;--eeRtFa~--~eFS9RAe~-S~Y~S~9A~--tAe-eeffi~~a~Rt-ffi~St-8e 
~estffiaFkea-Re-~ateF-tAaR-f~fteeR-weFk~Ag-aays-fFeffi-tAe-aate-ef 
ffia~~~Ag--ef--tAe--a~FeeteF!s--f~Ra~--Fes~eRse--te--tAe-~A~t~a~ 
a~~ea~~ A nonprobationary employee in the classified service 
or an appointing authority may appeal a classification 
decision made by the director. central personnel division, 
concerning the class title assigned to a position to the state 
personnel board. The appeal must be submitted in writing 
within fifteen working days from the date of the written 
decision of the director. The appeal to the state personnel 
board must be mailed to the director. central personnel 
division. 

s~ 2. Upon receipt of a written eeffi~~a~At appeal, the director, 
central personnel division, as secretary to the board, shall 
schedule the appeal for hearing before the board. The 
director, on behalf of the state personnel board, shall notify 
the employee and ageRey appointing authority in writing of the 
board hearing date w~tA~A-teA-weFk~Ag-aays-fFeffi-Feee~~t-ef-tAe 
eeffi~~a~At--aRa at least ten working days prior to the board 
hearing date. 

6~ 3. The central personnel division shall provide each member of 
the state personnel board, the employee, and the agency 
appointing authority with a copy of each document to become a 
part of the appeal file. The appeal file must consist of, but 
is not limited to, copies of the following: 

a. The original classification/reclassification request under 
appeal and all attachments and responses tAeFete. 

b. The appeal form and all attachments tAeFete. 

c. All written correspondence relating to the original 
classification request and appeal, including written 
requests for extension and notices of extensions granted. 

d. The written eeffi~~a~Rt appeal commencing the appeal before 
the state personnel board. 

e. Other directly relevant and significant documents 
submitted by the employee, appointing authority, or the 
central personnel division. 

7~ 4. The central personnel division shall disseminate the appeal 
file to all participating parties at least ten working days 
prior to the board hearing date. Documents submitted by any 
participant after the appeal file is disseminated may cause 
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8';' 5. 

the board to delay the hearing, generally to the next 
scheduled board meeting date. 

The employee, appointing authority, and their representatives 
may appear at the board meeting for the hearing of their 
classification appeal. The central personnel division shall 
first make an oral presentation relative to the matter under 
appeal followed by the employee, appointing authority, or 
their representatives. Such presentations should be limited 
to ten minutes and directly relate to the issues of the 
appeal. The board may ask questions of those making oral 
presentations. The employee's agency shall reimburse the 
appealing employee for the required time, travel, meals, and 
lodging expenses to appear before the board. The 
reimbursement may not exceed the amounts allowed state 
employees. 

The central personnel division shall notify the employee and 
appointing authority in writing of the board's decision within 
five working days following the eeapals-ReaP~A§-ef date the 
board makes its decision regarding the appeal. Decisions 
which result in a classification either higher or lower than 
that previously established by the central personnel division 
are effective on the first day of the month in which the 
hearing is held. 

An a§eAey-eP-a~~+~eaAt employee or appointing authority who is 
dissatisfied with the decision of the state personnel board 
may petition the board for a-PeReaP~A§ reconsideration. The 
petition must be commenced with a written request to the board 
postmarked no later than fifteen days from the date the 
board's decision was mailed. The request must specify· the 
reason for the PeReaPtA§ reconsideration. The state personnel 
board may grant or deny the request based on the board's 
determination whether the reason specified has significant 
merit. 

History: Effective December 1, 1985; amended effective Mal 1. 1994. 
General Authority: NDCC 54-42-93;-54-44';'3-97 54-44.3-07(1 
Law Implemented: NDCC 54-42-93;-54-44';'3-97;-54-44';'3-±2 54-44.3-07(3) 

59.5-03-82-83. Pay grade appeals. 

1. lRe--a~PeeteP;--eeAtPa+--~epseAAe+--atvts~eA;-sRa++-aet-eA-tRe 
wPttteA-Pe~~ests-fPeffi-e~tReP--aA--effi~+eyee--eP--aA--a~~e~At~A§ 
a~tReP~ty--te--Pevtew--tRe--~ay--§Paae--asst§Aea-te-a-e+ass-as 
~Peffi~t+y-as-~ess~e+e;-aAa-~A-Ae-eveAt--ffiay--tRe--t~ffie--te--aet 
eMeeea--stMty--aays--fPeffi--Peee~~t--ef--a--wPttteA-Pe~~est';' A 
nonprobationary employee in the classified service or an 
appointing authority may appeal the pay grade assigned to a 
class by the director. central personnel division. to the 
state personnel board. The appeal must be submitted in 
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writing within fifteen working days from the date of the 
written decision of the director. The appeal to the state 
personnel board must be mailed to the director, central 
personnel division. 

2. ~AFese+vea--a~ffeFeAees--eetweeA--tAe--a~FeeteF-ef-tAe-eeAtFa+ 
~eFS9AAef-S~Y~5~9A;-aA8-tAe-effi~f9yee-eF--a~~9~At~Ag--a~tA9F~ty 
as--te--~ay--gFaaes--ass~gAea--ffiay--ee--s~effi~ttea-te-tAe-state 
~eFS9AAe+-eeaF8-feF-a-AeaF~A§~ Upon receipt of a written 
appeal, the director, central personnel division, as secretary 
to the board, shall schedule the appeal for hearing before the 
board. The director, on behalf of the state personnel board, 
shall notify the employee and the appointing authority in 
writing of the board hearing date at least ten working days 
prior to the board hearing date. 

3. tAe--state--~eFseAAe+-eeaFa;-afteF-eeAs~aeF~Ag-tAe-ffiatteF;-ffiay 
a~~Feve---eF---ffiea~fy---tAe---eeAtFa+---~eFseAAe+---a~v~s~eA!s 
FeeeffiffieAaat~eAs--eF--etAeFw~se--Fese+ve--tAe-a~ffeFeAees~ The 
central personnel division shall provide each member of the 
state personnel board, the employee, and the agency appointing 
authority with a copy of each document to become a part of the 
appeal file. The appeal file must consist of, but is not 
limited to, copies of the following: 

a. The original pay grade review request under appeal and all 
attachments and responses. 

b. The written appeal and all attachments. 

c. All written correspondence relating to the original 
request and appeal, including written requests for 
extension and notices of extensions granted. 

d. The written appeal commencing the appeal before the state 
personnel board. 

e. Other directly relevant and significant documents 
submitted by the employee, by the appointing authority, or 
the central personnel division. 

4. The central personnel division shall disseminate the appeal 
file to all participating parties at least ten working days 
prior to the board hearing date. Documents submitted by any 
participant after the appeal file is disseminated may cause 
the board to delay the hearing, generally to the next 
scheduled board meeting date. 

5. The appointing authority, the employee, and their 
representatives may appear at the board meeting for the 
hearing of the pay grade . appeal . The central personnel 
division shall first make an oral presentation relative to the 
matter under appeal followed by the employee, the appointing 
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authority, or their representatives. Such presentations 
should be limited to ten minutes and directly relate to the 
issues of the appeal. The board may ask questions of those 
making oral presentations. The employee's agency shall 
reimburse the appealing employee for the required time, 
travel, meals, and lodging expenses to appear before the 
board. The reimbursement may not exceed the amounts allowed 
state employees. 

6. The central personnel division shall notify the employee and 
the appointing authority in writing of the board's decision 
within five working days following the date the board makes 
its decision regarding the appeal. Decisions that result in a 
pay grade either higher or lower than that previously 
established by the central personnel division are effective on 
the first day of the month in which the hearing is held. 

7. An employee or appointing authority who is dissatisfied with 
the decision of the state personnel board may petition the 
board for reconsideration. The petition must be commenced 
with a written request to the board postmarked no later than 
fifteen days from the date the board's decision was mailed. 
The request must specify the reason for the reconsideration. 
The state personnel board may grant or deny the request based 
on the board's determination whether the reason specified has 
significant merit. 

History: Effective December 1, 1985· amended effective Ma 1 1994. 
General Authority: NDCC 54-44~3-97 54-44.3-07 1 
Law Implemented: NDCC 54-44~3-97 54-44.3-07 3 , 54-44.3-12 
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CHAPTER 59.5-93-93 

59.5-93-93-92. Definitions. The terms used throughout this title 
have the same meanings as in North Dakota Century Code chapter 54-44.3, 
except: 

1. 11 Cause 11 :f.Fte~1:1aes means conduct related to the employee's job 
duties, job performance, or working relationships which is 
detrimental to the discipline and efficiency of the service in 
which the employee is or was engaged. 

2. 11 Demotion 11 :f.Fte~1:1aes means an involuntary reduction feF 
a:f.se:f.~~:f.AaFy-FeaseAs in ~status of an employee from a 
position in one class to a position in a lower class resulting 
in a decrease in base salary. 

3. 11 0ismissal 11 tA€~1:1aes means an involuntary termination of an 
employee's employment ef-aA-effi~~eyee-feF-ea~:~se. --

4. 11 Forced relocation .. :f.Ae~1:1aes means the involuntary transfer or 
reassignment of a--e~ass:tf:t~n employee from one work 
location in the state to another work location in the state 
wReA-aA that requires the employee :ts--~:tke~y--te--Aeea to 
Fe~eeate---tRe---effi~~eyee~s move to a different place of 
residence. 

5. 11 Reduction-in-force 11 :f.Fte~1:1aes means the loss of employment by 
~ayeff-ef an employee fpeffi-tRe-effi~~eyee!s-~FeseFtt-~es:f.t:f.eA as 
a result of tRe-e~:f.ffi:f.Aat:f.eA-ef-a-~Fe§Faffi; a reduction in tRe 
Al:lffiBeF-ef-fl:l~~-t:f.ffie-e~l:l:f.va~eAt-~es:f.t:f.eFts--ay--tRe--~eg:f.s~at:tve 
asseffia~y appropriations, lack of work, curtailment of work, 
~aek-ef-fi:IAas;-eM~:f.Fat:f.eA-ef-gFaFtts; or reorganization. 

6. 11 Reprisal action.. :f.Ae~1:1aes means an unfavorable aaveFse 
employment-related aet:f.eFts action taken against an employee by 
an appointing authority for appealing to the state personnel 
board, for exercising the employee 1 S rights under the State 
aFta--Pe~:f.t:tea~--SI:Iaa:tv:ts:f.eA Public Employees Relations Act of 
1985, for testifying before a legislative· committee, or for 
requesting timely assistance under the employee assistance 
program. 

7. 11 Suspension without pay 11 tFI€~1:1aes ~ an enforced unpaid 
leave of absence feF-ea~:~se-eF-~eAa:f.A§-aA-:f.Avest:f.gat:f.eA. 

8. 11 Waiver 11 :f.Ae~1:1aes means a written agreement between an 
employee and the appointing authority not to proceed with the 
internal agency grievance procedure and to permit an appeal to 
be made directly to the state personnel board wReA--tRe 
effi~~eyee-Ras-aeeA-a:f.sffi:f.ssea-fFeffi-effi~~eyffieAt. 
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9. 11 Working daysn means Monday through Friday exclusive of 
holidays. 

History: Effective December 1, 1985; amended effective May 1, 1987; 
May 1, 1989; May 1, 1994. 
General Authority: NDCC 28-32-02, §4-44~3 34-11.1 54-44.3-07 1 
Law Implemented: NDCC §4-44~3 54-44.3-07 3 

59.5-93-93-94. Demotion. The appointing authority, after giving 
tRe a classified employee a written notice of the reason, may demote aR 
that employee for a~se~~f~RaPy-PeaseRs cause. Sfass~f~ea-em~feyees Only 
a classified employee who Rave has satisfactorily completed tRe~P the 
probationary ~eP~eas-Rave period has the right to appeal a demotion. 

History: Effective December 1, 1985; amended effective May 1, 1987i 
May 1, 1994. 
General Authority: NDCC §4-44~3 54-44.3-07 1 
Law Implemented: NDCC §4-44~3 54-44.3-07 3 

59.5-93-93-95. Dismissal. The appointing authority, after giving 
tRe a classified employee a written notice of the PeaseRs reason, may 
dismiss aR that employee for cause. Sfass~f~ea--em~feyees Only a 
classified employee who Rave has satisfactorily completed tRe~P the 
probationary ~eP~eas-Rave period has the right to appeal a dismissal. 

History: Effective December 1, 1985; amended effective May 1, 1994. 
General Authority: NDCC §4-44~3 54-44.3-07f1) 
Law Implemented: NDCC §4-44~3 54-44.3-07(3_ 

59.5-93-93-96. Forced relocation. An appointing authority may, 
after giving written notice to tRe a classified employee, require tRe 
that employee to work in another location in the state when that 
reTOcation is necessary for the appointing authority to carry out 
operations of the agency, or when the appointing authority can show a 
work-related reason for the relocation. Sfass~f~ea--em~feyees Only a 
classified employee who Rave has satisfactorily completed tRe~P the 
probationary ~eP~eas-Rave period has the right to appeal a forced 
relocation wReR--tRe-aet~eR-takeR-~s-feP-~~R~t~ve-peaseRs-eP-wReR-tRePe 
~s-Ret-a-wePk-Pefatea-FeaseR-feF-tRe-FefeEat~eR. 

History: Effective December 1, 1985; amended effective May 1. 1994. 
General Authority: NDCC S4-44~3 54-44.3-07(1) 
Law Implemented: NDCC §4-44~3-97 54-44.3-07(3) 

59.5-93-93-97. Reduction-in-force. The appointing authority may, 
after giving written notice to tRe a classified employee, fay--eff 
terminate the employment of an employee as a result of a 
reduction-in-force. Sfass~f~ea-em~feyees Only a classified employee who 
Rave has satisfactorily completed tRe~F the probationary ~ep~eas-Aave 
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period has the right to appeal a reduction-in-force, but that appeal may 
be made only eA-tAe-eas~s-tAat if the fe++ew~Ag-feHF factors tAat-aFe 
Fe~H~Fea-te-ee-~Ae+Haea-~A-aA-ageAey!s--FeaHEt~eA-~A-feFee--~e+~Ey--weFe 
Aet-fe++ewea required by section 4-07-11-03 were not followed, or if the 
reduction-in-force was conducted in a discriminatory manner that would 
violate the state's policy against discrimination as stated in North 
Dakota Century Code section 14-02.4-01. 

1~--AA--aAa+ys~s--ef--tAe-ae~H~Fea-kAew+eage,-aeffieAstFatea-sk~++s, 
aAa-veFsat~+~ty-ef-tAe~F-effi~+eyees-eeffi~aFea-te-tAe-weFk-te--ee 
aeAe---aAB--tAe--ava~+ae+e--fHAB~A§~---Effi~+eyees--+aek~Ag--tAe 
AeeessaFy-sk~++s-aAa--veFsat~+~ty--sAeH+a--ee--eeAs~aeFea--fep 
FeBH€t~eA~ 

2~--AA--aAa+ys~s--ef--tAe--+eve+-ef-aeffieAstFatea-weFk-~eFfeFffiaAee~ 
E~+eyees-Aav~Ag--a--eeAs~steAt+y--+ew--+eve+--ef--~epfeFffiaAee 
sAeH+a-ee-eeAs~aeFea-feF-FeaHet~eA~ 

3~--A--Fev~ew--ef--tAe--+eAgtA--ef--seFv~ee--ef--tAe~F--effi~+eyees~ 
A~~e~At~A§-aHtAeF~t~es-sAeH+a-+~st-tAe--AHffiBeF--ef--yeaFs--aAa 
ffieAtAs---effi~+eyees---Aave--eeeA--~A--tAe--e+ass~f~ea--seFv~ee~ 
Effi~+eyees--w~tA--tAe--fewest--yeaFs--ef--seFv~ee---sAeH+a---ee 
€8AS~BeFea-feF-FeBH€t~eA~ 

4~--AA-aAa+ys~s-ef-tAe-eMteAt-ef-Fe~H~Fea-tFa~A~Ag-Aeeaea-te-tFa~A 
a-Feass~gAea-effi~+eyee-te--fH++--~FeaHet~v~ty--~A--a--a~ffeFeAt 
~es~t~eA~---Effi~+eyees--Fe~H~F~A§-SHBStaAt~a+-FetFa~A~A§-SASHfB 
ee-eeAs~aepea-feF-FeBH€t~eA~ 

AgeAe~es--sAa++--aeve+e~--aAa--Feta~A-wF~tteA-aeeHffieAtat~eA-ef-tAe 
pe~H~Fea-aAa+ys~s-aAa-Fev~ew~ 

AA---ageAey---ffiay---Aet--sHejeet--e+ass~f~ea--effi~+eyees--wAe--Aave 
sat~sfaeteF~+y----eeffi~+etea----tAe~F-----~Feeat~eAaFy-----~eF~eas-----te 
FeaHet~eA-~A-feFee-wA~+e-tAeFe-aFe-effieF§eAey;-teffi~eFaFy;-~Fev~s~eAa+;-eF 
~Feeat~eAaFy-effi~+eyees-seFv~A§-~A-tAe-saffie--e+ass--~A--tAe--saffie--ageAey 
+eeat~eA~---6+ass~f~ea--effi~+eyees--wAe--aFe-sHejeet-te-Feass~gAffieAt-ffiHSt 
~essess-tAe-sk~++s-aAa-ae~+~t~es-Fe~H~Fea--te--~eFfeFffi--tAe--etAeF--weFk 
afteF-a~~Fe~F~ate-tFa~A~A§~ 

AgeAe~es--sAa++-eeAaHet-FeBHet~eAs-~A-feFee-~A-a-AeAa~seF~ffi~AateFy 
ffiaAAeF-aAB-ffiay-Aet-Hse-SH€A-a€t~eAs-as--a--SHBSt~tHte--feF--B~S€~~f~AaFy 
ffieasHFes~ 

History: Effective December 1, 1985; amended effective May 1, 1987i 
May 1, 1994. 
General Authority: NDCC 64-44~3 54-44.3-07 1 
Law Implemented: NDCC S4-44~3-Q7 54-44.3-07 3 

59.5-93-93-98. Reprisal action. An appointing authority may not 
take a reprisal action against aA a classified employee. A Only a 
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classified employee who has satisfactorily completed the probationary 
period has the right to appeal a reprisal action. 

H;story: Effective December 1, 1985· amended effective Ma 1 1994. 
General Author;ty: NDCC 64-44~3 54-44.3-07 1 
Law Implemented: NDCC 64-44~3-97 54-44.3-07 3 

59.5-93-93-99. Suspens;on w;thout pay. The appointing authority, 
after giving tAe a classified employee a written notice of the reason, 
may suspend aRy that employee without pay for cause for a period not to 
exceed thirty calendar days. 6+ass~f~ea--e~~+eyees Only a classified 
employee who Aave has satisfactorily completed tAe~F the probationary 
~eF~eas-Aave period has the right to appeal a suspension without pay. 

H;story: Effective December 1, 1985; amended effective May 1, 1994. 
General Author;ty: NDCC 64-44~3 54-44.3-07f1) 
Law Implemented: NDCC 64-44~3 54-44.3-07(3_ 

59.5-93-93-19. Not;ce to employee. 

1. An appointing authority, taking an employer action of 
suspension without pay, demotion, eF dismissal wA~eA, forced 
relocation, or reduction-in-force that may be appealed to the 
state personnel board ~RaeF--tAese--F~+es, shall notify the 
employee in writing of the right to appeal within three 
working days. excluding weekends and state holidays. of the 
appealable employer action. Time limitations for commencing 
an appeal to the state personnel board do not begin until the 
agency gives this notice of the right to appeal to the 
employee. · 

2. The notice given by the appointing authority must state-as 
fe++ews contain the following information: 

a. ¥e~--Aave That the employee has the right to appeal ye~F 
{s~ee~fy-s~s~eRs~eR-w~tAe~t-~ay;-ae~et~eR;--eF--a~s~~ssa+; 
ete~t to the state personnel board. 

b. fR That the employee. in order to start the appeals 
procedure ye~~ must first process a grievance through the 
~ internal grievance procedure ef-tAe-{+~st-ageRey 
Ra~e7. or obtain a waiver. 

c. ~eF--~RfeF~at~eR--FegaFa~R§--Aew How to start the agency 
internal grievance procedure;--ye~--sAe~+a--eeRtaet--{+~st 
Ra~e;--t~t+e;-eF-ae~aFt~eRt-aaaFess-aRa-te+e~AeRe-R~~eeFt. 

d. ~a~+~Fe--te That the employee must start the internal 
grievance procedure within teR fifteen working days from 
{the date of notice of employer action1 ~ay-Fes~+t-~R-ye~F 
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testR§-ye~F or the employee loses the right to appeal to 
the state personnel board. 

e. tf--ye~-aFe That if the employee is not satisfied with the 
result of the internal grievance procedure, ye~ the 
employee may further formally appeal to the state 
personnel board. The appeal to the state personnel board 
must be staFtee-Re-~eFe-tAaR-teR submitted within fifteen 
working days from the date ye~ the employee received 
notice of the result of the internal grievance procedure. 

f. FeF That for information regarding the appeals procedure 
before the state personnel board, ye~ the employee should 
contact the Central Personnel Division, Office of 
Management and Budget, 600 East Boulevard Avenue, 
Bismarck, North Dakota 58505-0120, telephone {701) 
224-3290, TDD (701) 224-4083. 

3~ ~ AR That an appeal may not be considered by the board more than 
one year from the date of the employer action. 

History: Effective December 1, 1985· amended effective Ma 1 1994. 
General Authority: NDCC 54-44~3 54-44.3-07 1 
Law Implemented: NDCC 54-44~3 54-44.3-07 3 

59.5-93-93-11. Waiver. AR A classified employee who has been 
8ts~tssee-aR8-wAe-Aas-8eeR given notice and the opportunity to respond 
te--tAe--FeaseR--feF--tAe--ets~tssat may request a waiver from the 
requirement to complete the internal agency grievance procedure. The 
employee and appointing authority must both sign a written agreement to 
waive the internal agency grievance procedure within fifteen working 
days from the date of the e~~teyee-was-ets~tssea~--AR-e~~teyee-wAe-Aas 
tAe-wFttteA-watveF-~ay-tAeA employer action. Upon obtaining a written 
waiver, an employee may appeal directly to the state personnel board. 
The appeal must be ee~eAeee-ey-tAe-e~~teyee-wttA--a--wFttteA--ee~~tatAt 
postmarked or delivered to the central personnel division no later than 
ftve fifteen working days from the date of the waiver. 

History: Effective December 1, 1985; amended effective May 1, 1994. 
General Authority: NDCC 54-44~3 54-44.3-07(1) 
Law Implemented: NDCC 54-44~3-±2~2 54-44.3-07(3) 

59.5-93-93-12. Appeals procedure. 

1. Unless the employee and appointing authority have agreed to 
waive the requirements of the internal agency grievance 
procedure as provided for in section 59~5-93-93-±9 
59.5-03-03-11, an employee shall complete the employing 
agency•s internal grievance procedure prior to submitting an 
appeal to the board for an appeal hearing. 
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2. An employee shall submit a--wF4~~eA--Ae~4f4Ea~4eA-ef-~Ae4F 
4A~eA~-~e-a~~eat the properly completed prescribed appeal form 
to the state personnel board in care of the director, central 
personnel division, within fifteen working days of receipt of 
the results of the final step of the agency grievance 
procedure; or within fifteen working days from the date of a 
waiver. All required information must be entered at the time 
of filing the appeal form with the central personnel division. 
The director, central personnel division, serving as secretary 
to the state personnel board, shall a~~e4A~ request a hearing 
officer from the office of administrative hearings who may 
conduct an evidentiary hearing on behalf of the state 
personnel board. The director, central personnel division, 
shall forward a copy of the appeal form to the appointing 
authority within one working day of receipt. 

3. The hearing officer shall initially consider whether the 
appeal was filed within required time limitations. If the 
hearing officer believes the time limitations have not been 
met, the hearing officer shall prepare recommended findings of 
fact, conclusions of law, and a written proposed order 
dismissing the appeal and provide them to the parties and to 
the state personnel board. 

4. The hearing officer shall 4A4~4atty-ae~eFffi4Ae consider whether 
the state personnel board has jurisdiction over the subject 
matter of the appeal and whether all rules and regulations 
were followed prior to activating the final step in the 
grievance process. If the hearing officer is unable to 
establish whether the state personnel board has jurisdiction 
over the subject matter of the appeal, or whether the 
appropriate rules were followed, a hearing may be conducted 
which is limited to ascertaining the facts related to those 
issues. If 4~-4s-4A4t4atty--ae~eFffi4Ae8 the hearing officer 
believes that the board does not have jurisdiction in the 
matter of the appeal, w4~A~A-~eA-weFk4Ag-aays-fFeffi-FeEe4~~--ef 
~Ae--a~~eat; the hearing officer shall prepare recommended 
findings of fact, conclusions of law, and a written proposed 
order dismissing the Eeffi~ta4A~--s~effi4~~ea--~e--~Ae--s~ate 
~eFseAAet-8eaF8-ffi~s~-ee-~Fev4aea-~e-~Ae-a~~ettaA~ appeal and 
provide them to the parties and to the state personnel board. 
The state personnel board shall consider each proposed order 
of dismissal at 4~s-AeM~ a regularly scheduled meeting, hear 
comments from the hearing officer, the agency, and the 
appellant, and decide whether to proceed with a hearing or 
issue an order of dismissal. lAe-eeaF8-sAatt-~Fev4ae--a--Ee~y 
ef--4~s--eF8eF--te-att-~aF~4es~--tf-4t-4s-tAt~tatty-ae~eFffitAe8 
~Aa~-~Ae-eeaF8-Aas-j~Fts8tE~teA-eveF-~Ae--a~~eat--ffia~~eF;--~Ae 
ReaFtAg-efftEeF-sAatt-aFFaAge-a-AeaF~A§~ 

5. If the hearing officer recommends the appeal be dismissed for 
lack of jurisdiction, the board, after determining its 
findings, may order that: 
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a. The recommendation of the hearing officer be upheld and an 
order of dismissal be issued; or 

b. The recommendation of the hearing officer be rejected in 
whole or in part and the office of administrative hearings 
be directed to conduct an evidentiary hearing. In such 
tases the board shall prepare its own findings of fact, 
conclusions of law, and order. 

The board shall provide a copy of its order to all parties. 

4~ 6. AfteP--tRe--ReaP~Ag--eff~eeP--Ras--eeAa~etea--tRe--ReaP~Ag-aAa 
~Avest~gatea-aAa-gatRePea-a++--~ePt~AeAt--faets;--tRe--ReaP~Ag 
eff~eeP--sRatt--ffiake--aAa--~PeseAt--a-s~~aPy-ef-tRe-faets-aAa 
eeAet~s~eAs-aAa-a-Peee~eAaat~eA-te-tRe-state-~ePseAAet--~eaPa 
feP--a--aee~s~eA~ If it is determined that the board has 
jurisdiction over the appeal, the hearing officer shall 
schedule a hearing. The hearing officer shall conduct the 
hearing and related proceedings, receive evidence related to 
the issues, and prepare recommended findings of fact, 
conclusions of law. and a recommended order for the state 
personnel board for its decision. 

s~ 7. The central personnel division shall provide to each member of 
the state personnel board, the appellant, and the agency 
appointing authority a copy of each document to become a part 
of the appeal file. Additionally, the members of the state 
personnel board or any party to the appeal, may review the 
recordings of the hearing. The appeal file must consist of, 
but is not limited to, copies of the following: 

a. The wP~tteA--eeffi~ta~At--ee~eAe~Ag--tRe-a~~ea+-~efePe-tRe 
appeal form provided to the state personnel board. 

b. The grievance form aAa-att~ attachments, or waiver. 

c. All written correspondence relating to the original 
grievance including written requests for extension of time 
fPaffies limitations and notices of extensions granted. 

d. The hearing officer•s s~~aPy--ef--faets recommended 
findings of fact, conclusions of law, and Peee~eAaat~eA 
order. 

e. All exhibits presented at the hearing. 

f. Any written briefs or statements by the parties concerned 
submitted to the hearing officer after the hearing. 

6~ 8. The appeal file must be disseminated to all participating 
parties at least ten working days prior to the board ReaP~Ag 
meeting date. 
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7~ 9. At the scheduled meeting of the board, the board shall 
consider the appeal based on the content of the appeal file 
and no other documents or testimony will be taken during the 
board proceedings. Oral presentations relative to the matter 
under appeal may be made by the hearing officer, the 
appellant, and the appointing authority, or their 
representative. Such presentations must be limited to 
summarizing their written briefs or testimony and evidence 
presented at the hearing and may not exceed ten minutes in 
length. The employee•s agency shall reimburse the appealing 
employee for the required time, travel, meals, and lodging 
expenses to appear before the board. The reimbursement may 
not exceed the amounts allowed state employees. Reimbursement 
may not be made to a dismissed employee unless the employee is 
reinstated. 

10. The board, after determining its findings by a preponderance 
of the evidence. may order that: 

a. The recommendation of the hearing officer be accepted. and 
the hearing officer•s findings of fact, conclusions of 
law. and order be adopted by the board; 

b. The recommendation of the hearing officer be rejected. in 
whole or in part. and the board must issue in writing its 
own findings of fact, conclusions of law. and order; or 

c. The appeal be remanded back to the hearing officer for the 
receiving of additional evidence or to otherwise complete 
the record. 

11. Remedy. If the board•s decision is in favor of the appellant, 
the board may grant a remedy in accordance with subsection 3 
of North Dakota Century Code section 54-44.3-07. 

12. If the state personnel board orders reinstatement of an 
employee, the agency that is a party to the appeal may 
petition the board for a stay of reinstatement within fifteen 
working days from the date of the board•s decision. The 
petition must contain the basis for the agency•s request and a 
date by which the agency expects to comply with the board•s 
order. The board shall meet within fifteen working days from 
the date the petition was received and consider the request. 

s~ 13. The central personnel division shall notify the employee and 
the appointing authority in writing of the board•s decision 
within fifteen working days of the eeapa!s-ReaF~A§-ef date the 
board enters its written decision regarding the appeal by 
ma~~~A§ sending them the findings of fact. conclusions of law. 
and order of the board. Notification must be delivered in 
person and an affidavit of service obtained or be sent by 
certified mail. The a~~e~At~A§-a~tReF~ty-aAa--tRe--Fes~eet~ve 
ageAey parties shall implement the board•s decision within the 

398 



time period specified by the board unless a stay has been 
ordered. 

9~ 14. An agency eP-a~~ettaAi-wRe-~s-a~ssaitsftea-wtiR-iRe-aeetsteA 
ef-iRe-siaie-~ePseAAet-eeaPa or employee who was a party to 
the appeal and who disagrees with the board•s decision may 
petition the board for a--PeReaP~A§ reconsideration. The 
petition must be commenced with a written request to the board 
postmarked no later than fifteen wePktA§ days from the date 
the board•s decision was mailed. The request must be mailed 
to the director, central personnel division, and it must 
specify the reason for the PeReaP~A§ reconsideration. The 
state personnel board may grant or deny the request based on 
the board•s determination as to whether the PeaseA-s~ee~f~ea 
Ras-s~§A~fteaAt-mePti reasons-specified do or do not have 
significant merit. A request that is approved shall cause the 
director, central personnel division, as secretary to the 
board, to schedule the appeal for reconsideration before the 
board. The process will consist of the board•s 
reconsideration of its previous decision. No new information 
may be presented to or be considered by the board. 

History: Effective December 1, 1985; amended effective February 1, 
1991; May 1, 1994. 
General Authority: NDCC 54-44~3;-54-44~3-97 54-44.3-07 1 
Law Implemented: NDCC 54-44~3;-54-44~3-97 54-44.3-07 3 , 54-44.3-12 
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CHAPTER 59.5-93-94 

59.5-93-94-91. Scope of chapter. This chapter applies to jea 
a~~+~eaRts-feP-~es~t~eRs nonprobationary employees in the classified 
service aRa--te--e+ass~f~ea--effi~+eyees-PegaPa+ess-ef-stat~s who want to 
appeal discrimination in employment because of seM; race, color, 
religion, sex, national origin, age, RaRa~ea~~ea-eeRa~t~eR the presence 
of any mental or physical disability, status with respect to marriage or 
public assistance, or participation in lawful activity off the 
employer•s premises during nonworking hours which is not in direct 
conflict with the essential business-related interests of the employer, 
or Pe+~g~e~s-eP political opinions or affiliations. Aaa~t~eRa++y,--tR~s 
eRa~teP-a~~+~es-te-jea-a~~+~eaRts-aRa-e+ass~f~ea-effi~+eyees-PegaPa+ess-ef 
stat~s-~R-tRe-ffieP~t-systeffi-wRe-waRt--te--a~~ea+--a~seP~ffi~Rat~eR--eR--aRy 
ReRffieP~t-faeteP~ 

History: Effective December 1, 1985; amended effective May 1, 1994. 
General Authority: NDCC 54-44-93;-54-44~3 54-44.3-07(1) 
Law Implemented: NDCC 54-44~3-91;-54-44~3-93;-54-44~3-22 54-44.3-07(3) 

59.5-03-04-01.1. Definitions. The terms used throughout this 
chapter have the same meaning as in North Dakota Century Code chapter 
54-44.3, except "working days" means Monday through Friday exclusive of 
holidays. 

History: Effective May 1, 1994. 
General Authority: NDCC 54-44.3-07 1 
Law Implemented: NDCC 54-44.3-07 3 

59.5-93-94-92. Appeals procedure. 

1~--AR--effi~+eyee--sRa++--eeffi~+ete--tRe-effi~+eytRg-ageReyls-~RtePRa+ 
§P~evaRee-~Peeea~Pe-~P~eP-te-s~affi~tt~R§-aR-a~~ea+-te-tRe-aeaPa 
feP--aR-a~~ea+-ReaPtR§~--de8-a~~+teaRts-ffiay-a~~ea+-atPeet+y-te 
tRe-aeaPa~ 

2~--AR--effi~+eyee--sRa++--s~affi~t--tRe-~Pe~eP+y-eeffi~+etea-~PeseP~aea 
§P~evaRee-fePffi-te-tRe-state-~epseRRe+-aeaPa--~R--eape--ef--tRe 
S~PeeteP;--eeRtPa+-~ePSeRRef-StYtSteR;-WttRtR-teR-WePktR§-aays 
ef-peeet~t-ef-tRe-Rettee-ef--tRe--ftRa+--ste~--ef--tRe--ageRey 
§PtevaRee--~peeea~Pe~--de8-a~~+teaRts-sRa++-s~8ffitt-a-eeffi~+atRt 
te-tRe-state-~ePseRRe+-aeaPa-~R-eaPe-ef-tRe-atPeeteP;--eeRtPa+ 
~ePseRRe+-atvts~eR;-w~tR~R-teR-wePk~Rg-aays-ef-tRe~P-kRew+eage 
ef-tRe-a~sePtffi~RatePy-aet~eR~--dea-a~~+~eaRts--aRa--e+ass~f~ea 
effi~+eyees--ffiay--a+se--f~+e-a-eeffi~+a~Rt-a~peet+y-wttR-tRe-NePtR 
9aketa-ae~aPtffieRt-ef-+aaeP~---~Re--eeffi~+a~Rt--ffi~st--state--tRe 
aas~s---~~eR--WR~eR--tRe--a~~+~eaRt--ffiatRtatRS--S~SSPtffi~RatteR 
eee~PPea~--~Re-atPeeteP;-eeRtPa+-~ePseRRe+--atvtsteR;--sePvtR§ 
as--seePetaPy--te--tRe--state-~ePseRRe+-aeaPa;-sRa++-a~~e~Rt-a 
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~eaF~Ag-eff~eeF-w~e-~ay--eeAa~et--aA--ev~aeAt~aFy--~eaF~Ag--eA 
Be~a~f-ef-t~e-state-~eFS9AAe~-aeaFS~ 

3~--t~e--~eaF~Ag--eff~eeF--s~a~~--~A~t~a~~y--aeteF~~Ae-w~et~eF-t~e 
state-~eFseAAe~-aeaFa-~as-j~F~sa~et~eA-eveF-t~e-s~ajeet-~atteF 
ef--t~e--a~~ea~;--aAa--~A-t~e-ease-ef-aA-e~~~eyee;-w~et~eF-a~~ 
F~~es~weFe-fe~~ewea-~F~eF-te-aet~vat~Ag-t~e-f~Aa~-ste~-~A--t~e 
§F~evaAee--~Feeess~---ff--t~e--~eaF~Ag--eff~eeF--~s--~Aaa~e-te 
Sete~~Ae-w~et~eF-t~e-state-~eFS9AAe~-aeaFS--~as--j~F~SS~et~9A 
eveF--t~e--s~ajeet--~atteF--ef--t~e--a~~ea~;--a-~eaF~Ag-~ay-ae 
eeAa~etea-w~~e~-~s-~~~~tea-te-aseeFta~A~Ag-t~e-faets-Aeeaea-te 
SeteF~~Ae--j~F~SS~et~eA~---ff--~t-~s-aeteF~~AeS-t~at-t~e-aeaFS 
S9eS-A9t-~ave-j~F~SS~et~eA-~A-t~e--~atteF--9f--t~e--a~~ea~;--a 
wF~tteA--~Fe~esea-eFaeF-a~s~~ss~Ag-t~e-a~~ea~-~~st-ae-~Fev~aea 
te-t~e-a~~e~~aAt-aAa-t~e-state--~eFseAAe~--aeaFa~---t~e--state 
~eFseAAe~---aeaFa---s~a~~--eeAs~aeF--eae~--~Fe~esea--eFaeF--ef 
S~S~~SSa~-at-~tS-AeMt-Feg~~aF~y--se~ea~~ea--~eet~A§--aAS--~eaF 
eeffiffieAts-fFe~-t~e-~eaF~Ag-eff~eeF-aAa-t~e-a~~e~~aAt-aAa-aee~ae 
w~et~eF-te-~Feeeea--w~t~--a--~eaF~Ag--eF--~ss~e--aA--eFaeF--ef 
S~S~~ssa~~--t~e-aeaFS-s~a~~-~F9V~Se-a-ee~y-ef-~tS-9FSeF-te-a~~ 
~aFt~es~--ff-~t-~s-aeteF~~Aea-t~at-t~e-aeaFa-~as--j~F~sa~et~eA 
eveF--t~e--a~~ea~--~atteF;-t~e-~eaF~Ag-eff~eeF-s~a~~-aFFaAge-a 
~eaF~Ag~ 

4~--AfteF--t~e--~eaF~Ag--eff~eeF--~as--eeAa~etea--t~e--~eaF~Ag-aAa 
~Avest~gatea-aAa-gat~eFea-a~~--~eFt~AeAt--faets;--t~e--~eaF~Ag 
eff~eeF---s~a~~---~ake--aAa--~FeseAt--t~e--f~AS~Ags--ef--faet; 
eeAe~~s~eAs--ef--~aw;--aAa--a--FeeeffiffieAaat~eA--te--t~e---state 
~eFseAAe~-aeaFa-feF-a-f~Aa~-aa~~A~stFat~ve-aee~s~eA~ 

5~--t~e-eeAtFa~-~eFS9AAe~-S~V~S~9A-S~a~~-~F9V~Se-te-eae~-~e~BeF-9f 
t~e-state-~eFseAAe~--aeaFa;--t~e--a~~e~~aAt;--aAa--t~e--ageAey 
a~~e~At~Ag--a~t~eF~ty-a-ee~y-ef-eae~-aee~~eAt-te-aeee~e-a-~aFt 
ef-t~e-a~~ea~-f~~e~--t~e-a~~ea~-f~~e-~~st-eeAs~st-ef;--a~t--~s 
Aet-~~~~tea-te;-ee~~es-ef-t~e-fe~~ew~A§t 

a~--t~e-~etteF-ef-a~~ea~-te-t~e-state-~eFseAAe~-aeaFa~ 

a~--t~e-gF~evaAee-a~~ea~-f9F~-aAS-a~~-attae~~eAts~ 

e~--A~~---WF~tteA--E9FFeS~9ASeAee--Fe~at~Ag--te--t~e--9F~§~Aa~ 
gF~evaAee-~Ae~~a~Ag--wF~tteA--Fe~~ests--feF--eMteAs~eA--ef 
t~~efFa~s-aAa-Aet~ees-ef-eMteAs~eAs-gFaAtea~ 

a~--t~e--~eaF~Ag--eff~eep!s--f~AS~A§S--ef-faet;-E9AE~~S~9AS-ef 
~aw;-aAa-FeeeffiffieAaat~eA~ 

e~--A~~-e*~~a~ts-~FeseAtea-at-t~e-~eaF~Ag~ 

f~--AAy--wF~tteA--BF~efs--eF--state~eAts--s~a~~ttea--afteF-tAe 
AeaF~Ag~ 
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6~--~Re--a~~ea+--f~+e--ffi~st--ee--a~sseffi~Aatea-te-a++-~aFt~e~~at~A§ 
~aFt~es-at-+east-teA-weFk~Ag-aays-~F~eF-te-tRe--eeaFa--ReaF~A§ 
sate~ 

7~--At--tRe--seRea~+ea--ffieet~Ag--ef--tRe--eeaFa;--tRe--eeaFa-sRa++ 
eeAs~aeF-tRe-a~~ea+-easea-eA-tRe-eeAteAt-ef--tRe--a~~ea+--f~+e 
aAa--Ae--etReF-aee~ffieAts-eF-test~ffieAy-w~++-ee-takeA-a~F~A§-tRe 
8eaFB-~FeeeeB~A§S~--9Fat-~FeseAtat~eA5-Fetat~ve-te-tRe--ffiatteF 
~AaeF---a~~ea+--ffiay--ee--ffiaae--ey--tRe--a~~e++aAt;--a~~e~At~A§ 
a~tReF~ty;-eF-tRe~F-Fe~peseAtat~ve~--s~eR--~FeseAtat~eAs--ffi~st 
ee--t~ffi~tea--te--S~ffiffiaF~l~A§-tRe~F-WF~tteA-BF~efs-ep-test~ffieAy 
aAa-ev~aeAee-~FeseAtea-at-tRe-ReaF~Ag-aAa-ffiay-Aet--eMeeea--teA 
ffi~A~tes--~A-teAgtR~--~Re-effi~teyee!s-ageAey-sRa++-Fe~ffiB~Fse-tRe 
a~~ea+~Ag-effi~+eyee-feF-tRe-Fe~~~Fea-t~ffie;-tFave+;--ffiea+s;--aAa 
+eag~Ag---eM~eAses--~te---a~~eaF---eefeFe---tRe---eeaFa~---~Re 
Fe~ffiB~FSeffieAt--ffiay--Aet--eMeeea--tRe--affie~Ats--a++ewea---state 
effi~+eyees~---Re~ffiB~FseffieAts--ffiay--Aet--ee--ffiaae-te-a-a~sffi~ssea 
effi~teyee-~A+ess-tRe-effi~+eyee-~s-Fe~Astatea~ 

8~--~Re--eeAtFat--~eFSSAAet-B~V~S~SA-SRatt-Aet~fy-tRe-effi~teyee-aAB 
tRe-a~~e~At~Ag-a~tReF~ty-~A-wF~t~Ag-ef--tRe--eeaFa!s--aee~s~eA 
w~tR~A--f~fteeA--weFk~Ag--aays--ef--tRe-eeaFa!s-ReaF~Ag-ef-tRe 
a~~ea+-ey-seAa~Ag-tReffi-tRe-f~AB~Ags-ef--faet;--eeAe+~s~eAs--ef 
+aw;--aAa--eFaeF-ef-tRe-eeaFa~--Net~f~eat~eA-ffi~st-ee-ae+~veFea 
~A-~eFS8A-8F-SeAt-8y-eeFt~f~ea-ffia~+~--~Re-a~~e~At~Ag-a~tRSF~ty 
aAa-tRe-Fes~eet~ve-ageAey-sAa++-~ffi~teffieAt-tRe-eeapa!s-aee~s~eA 
w~tA~A-tRe-t~ffie-~eF~ea-s~ee~f~ea-ey-tAe-eeaFa~ 

9~--AA--ageAey--eF-a~~e++aAt-wRe-~s-a~ssat~sf~ea-w~tR-tRe-aee~s~eA 
ef-tRe-state-~eFseAAe+-eeaFa-ffiay--~et~t~eA--tRe--eeaFa--feF--a 
FeReaF~Ag~---~Ae--~et~t~eA--ffi~st--ee--eeffiffieAeea-w~tR-a-wF~tteA 
Fe~~est-te-tAe-eeaFa-~estffiaFkea-Ae-+ateF-tRaA-f~fteeA--weFk~A§ 
aays--fFeffi--tRe--aate--tRe--eeapa!s--aee~s~eA-was-ffia~+ea~--~Re 
pe~~est-ffi~st-s~ee~fy-tRe-FeaseA-feF-tRe-FeReaF~Ag~--~Ae--state 
~eFseAAe+--eeaFB--ffiay--gFaAt--eF-aeAy-tRe-Fe~~est-easea-eA-tAe 
eeapa!s--aeteFffi~Aat~eA--WAetAeF--tAe--FeaseA---s~ee~f~ea---AaS 
s~§A~f~eaAt-ffieF~t~ Repealed effective May 1, 1994. 

History: Effeet~ve--9eeeffi8eF-i;--±98St--affieAaea--effeet~ve--~e8F~aFy-1; 
1991~ 
General Authority: N966-S4-44~3;-S4-44~3-97 
Law Implemented: N966-S4-44~3;-S4-44~3-97;-S4-44~3-12 

59.5-03-04-03. Statutory definitions. Unless otherwise defined, 
or made inappropriate by context, all words used in this chapter have 
meanings given to them under North Dakota Century Code chapter 14-02.4. 

History: Effective May 1, 1994. 
General Authority: NDCC 54-44.3-07 1 
Law Implemented: NDCC 54-44.3-07 3 
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59.5-03-04-04. Waiver. A classified employee who has completed 
the probationary period and who has been discriminated against due to 
reasons included within the scope of this chapter may request a waiver 
from the requirement to complete the internal agency grievance 
procedure. The employee and the appointing authority must both sign a 
written agreement to waive the internal agency grievance procedure 
within fifteen working days from the date of the discriminatory action. 
Upon obtaining a written waiver, an employee may appeal directly to the 
state personnel board. The appeal must be postmarked or delivered to 
the central personnel division no later than fifteen working days from 
the date of the waiver. 

H;story: Effective May 1, 1994. 
General Author;ty: NDCC 54 44.3 07 1 
Law Implemented: NDCC 54 44.3 07 3 

59.5-03-04-05. Appeals procedure. 

1. Unless the employee and appointing authority have agreed to 
waive the requirements of the internal agency grievance 
procedure as provided for in section 59.5-03-04-04, an 
employee shall complete the employing agency•s internal 
grievance procedure prior to submitting an appeal to the board 
for an appeal hearing .. 

2. An employee shall submit the properly completed prescribed 
appeal form to the state personnel board in care of the 
director, central personnel division, within fifteen working 
days of receipt of the notice of the final step of the agency 
grievance procedure, or within fifteen working days from the 
date of a waiver. All required information must be entered at 
the time of filing the appeal form with the central personnel 
division. The director, central personnel division, serving 
as secretary to the state personnel board, shall request a 
hearing officer from the office of administrative hearings who 
may conduct an evidentiary hearing on behalf of the state 
personnel board. The director, central personnel division. 
shall forward a copy of the appeal form to the appointing 
authority within one working day of receipt. 

3. The hearing officer shall initially consider whether the 
appeal was filed within required time limitations. If the 
hearing officer believes the time limitations have not been 
met, the hearing officer shall prepare recommended findings of 
fact, conclusions of law. and a written proposed order 
dismissing the appeal and provide them to the parties and to 
the state personnel board. 

4. The hearing officer shall consider whether the state personnel 
board has jurisdiction over the subject matter of the appeal 
and whether all rules and regulations were followed prior to 
activating the final step in the grievance process. If the 
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hearing officer is unable to establish whether the state 
personnel board has jurisdiction over the subject matter of 
the appeal, a hearing may be conducted which is limited to 
ascertaining the facts related to that issue. If the hearing 
officer believes that the board does not have jurisdiction in 
the matter of the appeal, the hearing officer shall prepare 
recommended findings of fact, conclusions of law, and a 
written proposed order dismissing the appeal and provide them 
to the parties and to the state personnel board. The state 
personnel board shall consider each proposed order of 
dismissal at a regularly scheduled meeting and hear comments 
from the hearing officer, the agency. and the appellant and 
decide whether to proceed with a hearing or issue an order of 
dismissal. 

5. If the hearing officer recommends the appeal be dismissed for 
lack of jurisdiction, the board, after determining its 
findings, may order that: 

a. The recommendation of the hearing officer be upheld and an 
order of dismissal be issued; or 

b. The recommendation of the hearing officer be rejected in 
whole or in part and the office of administrative hearings 
be directed to conduct an evidentiary hearing. In such 
cases the board shall prepare its own findings of fact, 
conclusions of law, and order. 

The board shall provide a copy of its order to all parties. 

6. If it is determined that the board has jurisdiction over the 
appeal, the hearing officer shall schedule a hearing. The 
hearing officer shall conduct the hearing and related 
proceedings, receive evidence related to the issues, and 
prepare recommended findings of fact, conclusions of law, and 
a recommended order for the state personnel board for its 
decision. 

7. The central personnel division shall provide to each member of 
the state personnel board, the appellant, and the agency 
appointing authority a copy of each document to become a part 
of the appeal file. Additionally, the members of the state 
personnel board or any party to the appeal, may review the 
recordings of the hearing. The appeal file must consist of, 
but is not limited to, copies of the following: 

a. The appeal form provided to the state personnel board. 

b. The grievance form, any attachments, or waiver. 

c. All written correspondence relating to the original 
grievance including written requests for extension of time 
limitations and notices of extensions granted. 
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d. The hearing officer's recommended findings of fact, 
conclusions of law, and order. 

e. All exhibits presented at the hearing. 

f. Any written briefs or statements submitted to the hearing 
tifficer after the hearing. 

8. The appeal file must be disseminated to all participating 
parties at least ten working days prior to the board meeting 
date. 

9. At the scheduled meeting of the board, the board shall 
consider the appeal based on the content of the appeal file 
and no other documents or testimony will be taken during the 
board proceedings. Oral presentations relative to the matter 
under appeal may be made by the hearing officer, the 
appellant, and the appointing authority. or their 
representative. Such presentations must be limited to 
summarizing their written briefs or testimony and evidence 
presented at the hearing and may not exceed ten minutes in 
length. The employee's agency shall reimburse the appealing 
employee for the required time. travel. meals. and lodging 
expenses to appear before the board. The reimbursement may 
not exceed the amounts allowed state employees. 
Reimbursements may not be made to a dismissed employee unless 
the employee is reinstated. 

10. The board, after determining its findings by a preponderance 
of the evidence, may order that: 

a. The recommendation of the hearing officer be accepted. and 
the hearing officer's findings of fact. conclusions of 
law. and order be adopted by the board; 

b. The recommendation of the hearing officer be rejected, in 
whole or in part. and the board must issue in writing its 
own findings of fact, conclusions of law, and order; or 

c. The appeal be remanded back to the hearing officer for the 
receiving of additional evidence or to otherwise complete 
the record. 

11. Remedy. If the board's decision is in favor of the appellant, 
the board may grant a remedy in accordance with subsection 3 
of North Dakota Century Code section 54-44.3-07. 

12. If the state personnel board orders reinstatement of an 
employee, the agency who is a party to the appeal may petition 
the board for a stay of reinstatement within fifteen working 
days from the date of the board's decision. The petition must 
contain the basis for the agency's request and a date by which 
the agency expects to comply with the board's order. The 
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board must meet within fifteen working days from the date the 
petition was received and consider the request. 

13. The central personnel division shall notify the employee and 
the appointing authority in writing of the board•s decision 
within fifteen working days of the date the board enters its 
written decision regarding the appeal by sending them the 
findings of fact, conclusions of law, and order of the board. 
Notification must be delivered in person and an affidavit of 
service obtained or be sent by certified mail. The parties 
shall implement the board•s decision within the time period 
specified by the board unless a stay has been ordered. 

14. An agency or employee who was a party to the appeal and who 
disagrees with the board•s decision may petition the board for 
reconsideration. The petition must be commenced with a 
written request to the board postmarked no later than fifteen 
days from the date the board•s decision was mailed. The 
request-must be mailed to the director, central personnel 
division, and it must specify the reason for the 
reconsideration. The state personnel board may grant or deny 
the request based on the board•s determination as to whether 
the reasons specified do or do not have significant merit. A 
request that is approved to grant a rehearing shall cause the 
director, central personnel division, as secretary to the 
board, to schedule the appeal for reconsideration before the 
board. The process will consist of the board•s 
reconsideration of its previous decision. No new information 
may be presented to or be considered by the board. 

History: Effective May 1, 1994. 
General Authority: NDCC 54-44.3-07 1 
Law Implemented: NDCC 54-44.3-07 3 54-44.3-12 
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MAY 1994 

CHAPTER 69-93-91 

69-93-91-96. Application, storage, transportation, and disposal 
of pesticides. 

1. Application. 

a. All pesticides shall be used in accordance with the label. 

b. Pesticide applicators and persons assisting with an 
application shall follow all safety precautions as 
specified on the container label. 

c. All equipment used in pesticide application must be 
operationally sound and properly calibrated to prevent 
unreasonable adverse effects on the environment. 

d. All pesticides that require posting on the label eF-w~tA-a 
feFty-e~§At-Ae~F-FeeAtFy-~eF~ea-eF-§FeateF-~~st-ee--~estea 
ey--tAe--a~~t~eateF--eF--tAe--a~~t~eateF~s-aes~§Aate-~ABeF 
eeAtFaet and pesticides from the following list must be 
posted by the farm operator or the farm operator 1 s 
cooperating designee. which may include commercial 
appli~ators. 

(1) Methyl parathion. 

(2) Ethyl parathion. 

(3) Dyfonate post emergence foliar applications. 
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(4) Furadan post emergence foliar applications to corn 
and sorghum. 

(5) Di-syston post emergence foliar application to corn 
and sorghum. 

Any pesticide applicator applying posting-required 
pesticides for a farm operator is required to inform the 
farm operator within twenty-four hours in advance of the 
pesticide application, allowing the farm operator time to 
post the field before the application occurs. The farm 
operator is primarily responsible for posting the field. 
However, if the applicator does not contact the farm 
operator before the application, the applicator is 
responsible for posting the field. Pesticide applicators 
are responsible to inform farm operators if applications 
do not occur as scheduled. 

There are two options for properly posting fields. 

Option 1: The signs must be a minimum of eight inches by 
eleven inches [20.32 centimeters by 27.94 centimeters] 
with one-half-inch [1.270-centimeter] lettering and be 
easily readable. The signs must be posted at all normal 
entrances to the field and on all corners which are along 
normally traveled roads. These signs can be a maximum of 
one-half mile [.80 kilometer] apart. The signs must 
contain the following information: Danger - field sprayed 
with (pesticide name). The field is safe for reentry on 
(date). 

Option 2: Flags used by aerial applicators when marking 
field areas that have been sprayed can be used for 
posting. Such flags must be at least four inches by eight 
feet [10.16 centimeters by 2.438 meters]. The lettering 
on the flags must be fluorescent with a white background 
and must be easily readable. The signs must be dropped 
outside the field boundaries within fifty feet [15.24 
meters] of all normal entrances to the field and all 
corners along normally traveled roads. These signs can be 
a maximum of one-fourth mile [.402 kilometer] apart along 
normally traveled roads. The signs must contain the 
following language: DANGER - KEEP OUT - THIS FIELD 
SPRAYED WITH A PESTICIDE. BEFORE ENTRY, CONTACT (business 
name and phone number). 

The business name and phone number can be printed on the 
flag or, if the flag gives directions to refer to the 
attached cardboard, the business name and phone number can 
be printed on the cardboard. 

Along with the lettering a skull and crossbones must be 
printed on the flag in a larger size than the largest 
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lettering. The lettering for "Danger - Keep Out" must be 
at least three-fourths of an inch [1.905 centimeters]. 
The lettering for the remaining wording must be at least 
three-eighths of an inch [.953 centimeter]. 

2. Storage. 

a. All pesticides, except bulk pesticides, shall be stored in 
their original container and in accordance with label 
recommendations. All labels of stored pesticides shall be 
plainly visible. All pesticide containers must have a 
proper label affixed to them. 

b. All pesticides shall be stored in dry, well-ventilated 
spaces, and in a manner which will not endanger humans, 
animals, or the environment, nor contaminate food or feed. 

c. If a storage area contains a floor drain, it must be 
sealed or self-contained. 

3. Transportat;on. 

a. All pesticides, except bulk pesticides, shall be 
transported in their original containers. All pesticides 
must be transported in a secure manner to avoid breakage 
of containers, spills, or any other manner of 
contamination. 

b. Pesticides shall not be transported with foodstuffs, feed, 
or any other product or material so as to pose a hazard to 
humans, animals, or the environment. 

c. Equipment contaminated in the transportation of pesticides 
shall be cleaned and decontaminated· prior to any other 
use. 

4. o;sposal. 

a. Empty pesticide containers shall be stored in accordance 
with label recommendations and in a manner which will not 
endanger humans, animals, or the environment. 

b. Empty nonreturnable pesticide containers shall be 
triple-rinsed or equivalent. Secondary use of such 
containers which would endanger humans, animals, or the 
environment is prohibited. 
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c. Pesticide containers shall be disposed of in accordance 
with label directions and in a manner which will not 
endanger humans, animals, or the environment. 

History: Amended effective April 15, 1985; October 1, 1990; July 1, 
1992; May 1, 1994. 
General Authority: NDCC 4-35-06 
Law Implemented: NDCC 4-35-06, 4-35-20 

68-93-81-97. Recordkeeping - Dealers and commercial and custom 
applicators and private applicators. 

1. Dealers. Every pesticide dealer shall keep separate, 
accurate, and complete record of all purchases and sales of 
section 18 pesticides and restricted use pesticides. The 
record shall include the following for each pesticide 
purchased or sold: 

a. Purchases. 

(1) Dealer•s name and address. 

(2) Pesticide name. 

(3) Volume of pesticide. 

(4) Date pesticide was shipped or received. 

{5) Distributor•s name (person from whom the pesticide 
was received). 

b. Sales. 

(1) Dealer•s name and address and identification of 
person making the sale. 

(2) Name, address, t~eeAse certification number, and 
signature of private or commercial applicator. 

(3) Date of sale. 

{4) Trade name or common name and quantity of pesticide 
sold. 

{5) Running inventory by product. 

{6) Intended application site of purchaser for all 
section 18 pesticides. 

2. Commercial and custom applicators. Commercial and custom 
applicators shall keep a record of all pesticide applications. 
A copy of the records must be provided to the client or the 
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applicator must have on file a signed letter giving the 
applicator permission to keep the records for the client. The 
record shall include for each application: 

a. Name and address of the person for whom the pesticide was 
applied. 

b. Legal description of· the land grain bin identification, 
railcar number, or other description of where the 
pesticide was applied. 

c. Pest or pests controlled. 

d. Time the pesticide was applied (month, day, year, hour of 
the day). 

e. Person who supplied the pesticide which was applied. 

f. lFaae Specific trade name eF-ee~eA-Aame of the pesticide 
applied and environmental protection agency registration 
number of the restricted used pesticide that was applied. 

g. Direction and estimated velocity of the wind and the 
estimated temperature of the outdoor air at the time the 
pesticide was applied. This requirement shall not apply 
if a bait is used to attract the pest or pests or if the 
application is made indoors. 

h. Amount of pesticide used, including: 

(1) Pounds [kilograms] or gallons [liters] per acre [.40 
hectare]. 

(2) Percentage or pounds [kilograms] of active 
ingredient. 

(3) Pounds [kilograms] or gallons [liters] of tank mix 
applied per acre [.40 hectare]. 

i. Specific crops, commodities, and total acreage [hectarage] 
to which the pesticide was applied. 

j. Description of equipment used in application. 

k. Certification number of applicator, if any, and signature. 

3. Private applicators. Private applicators shall keep a record 
of all restricted use pesticide applications. The records 
must include for each application: 

a. 
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c. Specific trade name of the pesticide applied and 
environmental protection agency registration number of the 
restricted use pesticide that was applied. 

d. Amount of pesticide used. including: 

(2) Total amount applied. 

e. Specific crops. commodities. and total acreage [hectarage] 
or other common identifying unit of measure. to which the 
pesticide was applied. 

f. Certification number of applicator. if any, and signature. 

Records made pursuant to this section shall be completed and made 
available for inspection on the day the pesticide is applied. 

History: Amended effective October 1. 1990; May 1, 1994. 
General Authority: NDCC 4-35-06 
Law Implemented: NDCC 4-35-06, 4-35-16 

60-03-01-08. Unlawful acts. The commissioner may, after 
opportunity for a hearing, take any appropriate administrative or 
judicial enforcement action against any person if the commissioner finds 
that such person has committed any of the following acts, each of which 
is declared to be a violation of this chapter: 

1. Made false or fraudulent claims through any media, 
misrepresenting the effect of materials or methods to be 
utilized, or advertised a pesticide without reference to its 
classification. 

2. Made a pesticide recommendation, application, or use 
inconsistent with the labeling or other restrictions 
prescribed by the board. 

3. Applied materials known by the person to be ineffective or 
improper. 

4. Operated faulty or unsafe equipment. 

5. Operated in a faulty, careless. or negligent manner. 

6. Neglected or, after notice, refused to comply with the 
provisions of North Dakota Century Code chapter 4-35 and this 
chapter. or of any lawful order of the commissioner. 
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7. Refused or neglected to keep and maintain the records required 
by this chapter, or to make reports when and as required. 

8. Made false or fraudulent records, invoices, or reports. 

9. Aided or abetted a certified or an uncertified person to evade 
the provisions of North Dakota Century Code chapter 4-35 or 
this chapter, or conspired with such a certified or 
uncertified person to evade the provisions of North Dakota 
Century Code chapter 4-35 or this chapter. 

10. Knowingly made false statements during or after an inspection. 

11. Impersonated any federal, state, county, or city inspector or 
official. 

12. Distributed any restricted use pesticide to any person who is 
required by law or regulations promulgated under such law to 
be certified to use or purchase such restricted use pesticides 
unless such person or such person•s agent to whom distribution 
is made is certified to use or purchase that kind of 
restricted use pesticide. 

13. Bought, used, or supervised the use of any restricted use 
pesticide without first complying with the certification 
requirements of North Dakota Century Code chapter 4-35, unless 
otherwise exempted therefrom. 

14. Refused or neglected to post fields as required by the label 
or as required by this chapter. 

15. Refused or neglected to inform farm operators of the posting 
requirement as required by this chapter. 

History: Amended effective October 1, 1990; May 1, 1994. 
General Authority: NDCC 4-35-06 
Law Implemented: NDCC 4-35-15, 4-35-24 

60-03-01-19. Registration, packaging, repackaging, storage, and 
transportation of bulk pesticides for each business location. 

1. Registration - Establishment number requirements. 

a. Any person that repackages bulk pesticides must have an 
environmental protection agency establishment number. 

b. Any person that makes a mix of any quantity of pesticide, 
to be applied by another person, and holds the mix in 
inventory, must have an environmental protection agency 
establishment number. 
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The person making the mix must supply the person applying 
the mix with end-use labeling for each pesticide in the 
mix. The end-use labeling must have the facilities 
establishment number printed on it. 

c. The environmental protection agency establishment number 
and end-use labeling must be attached to bulk pesticide 
storage tanks. 

d. The environmental protection agency establishment number 
and end-use labeling must accompany or be attached to the 
mobile bulk pesticide container. 

e. Any person that custom blends any quantity of pesticide to 
be applied by another person must ensure that end-use 
labeling for all pesticides in the blend accompanies the 
blend to the point of end use. No establishment number is 
required for the blending facilities. 

2. Storage and transportation. 

a. The transportation and storage of all bulk pesticides must 
be in compliance with the manufacturer's label 
requirements. 

b. The transportation of bulk pesticides must meet all 
applicable standards of state and United States department 
of transportation rules and regulations. 

c. Bulk pesticide storage containers must be made of 
materials and so constructed to be compatible with the 
pesticide stored and the conditions of storage, including 
any specifications that may appear on the pesticide labels 
and labeling. 

d. Bulk storage containers and loading areas must be 
constructed and located on a site in a manner so that 
pesticides will not contaminate streams and water 
supplies. 

e. All permanent bulk storage containers must be equipped 
with a locking withdrawal valve or must be stored in a 
secure locked area. The valves or storage area must be 
locked during nonbusiness hours. 

f. Bulk pesticide storage containers that are going to be 
refilled with a different pesticide must be cleaned and 
rinsed according to both the repackager's and 
manufacturer's agreed upon written instructions and all 
former labeling must be removed. 

3. Liquid bulk pesticides. 

416 



a. Outdoor storage: 

(1) Liquid bulk pesticide storage containers must be on a 
site which has an additional containment structure. 
The structure must be constructed of sufficient size 
and material, approved by the pesticide registrant, 
so as to contain any spilled or discharged materials. 
Any outdoor liquid bulk pesticide storage facility 
constructed after June 5, 1992, must have a 
containment capacity of a minimum of one hundred 
twenty-five percent of the single largest bulk 
pesticide storage container. 

(2) Contaminated rainwater must be collected within this 
structure. Rainwater and contaminated rainwater 
cannot accumulate beyond twenty-five percent of the 
secondary containment's capacity or seven days, 
whichever comes first. 

b. Indoor storage. Liquid bulk pesticide storage facilities 
located within an enclosed structure must be on a site 
which has an additional containment structure. The 
structure must be constructed of sufficient size and 
material, approved by the pesticide registrant, so as to 
contain any spilled or discharged materials. Any indoor 
liquid bulk pesticide storage facility must have a 
capacity of a minimum of one hundred ten percent of the 
single largest bulk pesticide storage container. 

4. Dry bulk pest;c;des. 

a. Outdoor storage facilities: 

(1) Bulk dry pesticide storage facilities must have a 
six-inch [15.24-centimeter] high curb as an 
additional containment structure. No storage 
container may be placed closer than three feet [91.44 
centimeters] from the curb. Except during loading, 
stored dry bulk pesticide must be covered by a roof 
or tarpaulin that will exclude precipitation from the 
pesticide. Storage containers must be placed on a 
concrete or other impervious surfaced floor, on 
pallets or on a raised platform to prevent water from 
contacting the pesticide. 

(2) Contaminated rainwater must be collected within this 
structure. Rainwater and contaminated rainwater 
cannot accumulate beyond twenty-five percent of the 
secondary containment's capacity or seven days, 
whichever comes first. 

b. Indoor storage facilities. Storage facilities located in 
an enclosed structure must have a minimum of a six-inch 
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[15.24-centimeter] curb as an additional containment 
structure. No storage container may be placed closer than 
three feet [91.44 centimeters] from the curb, except where 
the curb is adjacent to a facility wall. 

5. Prohibitions. 

a. The transfer of bulk pesticides must be under the control 
of the repackager. Filling or refilling of containers is 
prohibited unless they are capable of holding, in 
undivided quantities, f~fty-f~ve--~A~tea--States--§atteAs 
{298~2--+~tePs}--eP--§PeateP;-eP-twe-A~AaPea-~e~Aas-{99~72 
k~te§Pa~s}--Aet-aPy-we~§At the capacity as specified by 
the environmental protection agency. 

b. Bulk pesticide storage tanks may not be placed 
underground. 

c. Repackaging at any location that does not have an 
environmental protection agency producer establishment 
number is prohibited. 

d. Repackaging of pesticides without the written agreement of 
the manufacturing company is prohibited. 

e. Repackaging at any location other than at a loading site 
is prohibited. 

f. Repackaging into improperly labeled containers is 
prohibited. 

g. Repackaging into containers not designated as reusable by 
the chemical and container manufacturer is prohibited. 

h. Re~aeka§~A§--~Ate--eeAta~AePs--w~tA Containers used for 
re acka in must have a capacity +ess--tAaA--f~fty-f~ve 
§atteAs-- 298~2--+~tePs} as specified by the environmental 
protection agency or repackaging is prohibited. 

i. Repackaging for resale from a nonpermanent bulk storage 
tank is prohibited. 

History: Effective April 15, 1985; amended effective October 1, 1990; 
July 1, 1992; May 1, 1994. 
General Authority: NDCC 4-35-06 
Law Implemented: NDCC 4-35-06, 4-35-15, 4-35-20 
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TITLE 78 

Real Estate Commission 
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SEPTEMBER 1994 

CHAPTER 78-82-83 

78-82-83-84. Listings. A~~ In instances where residential real 
property consists of separate dwelling units for one through four 
families, the licensee shall obtain a signed listing a§Pee~eA~s-sRa~~-ee 
agreement in writing from the seller, properly identifying the listed 
property and containing all of the terms and conditions under which the 
property is to be sold; including the price, the commission to be paid, 
the signatures of all parties concerned, and definite expiration date 
prior to the time that the property is advertised or offered for sale. 
It shall contain no provision requiring a party signing the listing to 
notify the broker of the party's intention to cancel the listing after 
such definite expiration date. An "exclusive agency" listing or 
"exclusive right to sell" listing shall clearly indicate in the listing 
agreement that it is such an agreement and a copy shall be given to the 
owner at the time of signing. If the licensee chooses to represent both 
buyers and sellers in the same transaction, a separate dual agency 
disclosure statement must be provided in accordance with the provisions 
of section 70-02-03-15.1. 

History: Amended effective September 1, 1994. 
General Authority: NDCC 43-23-±±~±{±t 28-32-02.2 
Law Implemented: NDCC 43-23-±±~±{±~ 43-23-05 

70-02-03-05.1. Buyer's broker agreements. In instances where 
residential real property consists of separate dwelling units for one 
through four families, a licensee must obtain a signed buyer's broker 
agreement from a buyer before performing any act as a buyer's 
representative. All buyer's broker agreements must be in writing and 
must include: 
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1. A definite expiration date. 

2. The amount of commission or other compensation. 

3. A clear statement explaining the services to be provided to 
the buyer, and the events or condition that will entitle the 
licensee to a commission or other compensation. 

4. If the licensee chooses to represent both buyers and sellers 
in the same transaction, a separate dual agency disclosure 
statement in accordance with the provisions of section 
70-02-03-15.1. 

History: Effective September 1, 1994. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 43-23-05 

79-92-93-15. Agency disclosure required. In all real estate 
transactions the licensee is the agent of the seller unless all parties 
otherwise agree in writing. The agency relationship must be disclosed 
in writing to the parties before the signing of a written contractual 
agreement. The disclosure language must state at least the following 
information in substantially this form: 

11 I ------..,-.-----..,-:----• a real estate licensee, stipulate that I 
am representing the (Buyer/Seller) in this 
transaction. 

Licensee .. 

Each licensee in the transaction shall make such a disclosure. 

This section applies only to transactions involving agricultural 
and commercial property, residential property that provides separate 
dwelling units for five or more families, and commercial leaseholds. 
Residential property that provides separate dwelling units for one 
through four families is subject to the agency disclosure requirement of 
section 70-02-03-15.1. 

History: Effective January 1, 1988; amended effective September 1, 
1994. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 43-23-11~1i1~ia~ 43-23-05 

70-02-03-15.1. Licensee to disclose agency relationships - Duty 
of confidentiality. 

1. As used in this section, unless the context or subject matter 
otherwise requires: 
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a. 11 Dual agency 11 means a situation in which a licensee owes a 
duty to more than one party to the real estate 
transaction. Dual agency is established as follows: 

(1) When one licensee represents both the buyer and the 
seller in a real estate transaction; or 

(2) When two or more licensees, licensed to the same 
broker, each represent a party to the real estate 
transaction. 

b. 11 Party to the real estate transaction.. includes any 
individual or individuals who are a seller or buyer, or 
potential seller or buyer. 

c. 11 Real estate transaction .. means any transaction involving 
residential real property that consists of separate 
dwelling units for one through four families. "Real 
estate transaction" does not include transactions 
involving agricultural or commercial property, residential 
property that provides separate dwelling units for five or 
more families, or commercial leaseholds. 

2. In all real estate transactions in which the licensee 
represents any party to a real estate transaction, the 
licensee must make an affirmative written disclosure 
identifying which party that person represents in the 
transaction. The disclosure must be made at the time of the 
first substantive contact between the licensee and any party 
to the real estate transaction. The disclosure must be 
represented by a separate written document, and offered to the 
party to the real estate transaction for signature. True 
copies of the disclosure form must be retained in the broker•s 
file. As used in this subsection, the term 11 Substantive 
contact .. means: 

a. When representing the seller, prior to the signing of a 
listing agreement. 

b. When representing a buyer, prior to the signing of a 
buyer•s broker agreement. 

c. As to all other parties, such as potential buyers or 
sellers, who are not represented by the licensee, prior to 
the discussion of personal financial information or the 
commencement of negotiations, which could affect that 
party•s bargaining position in the transaction. However, 
a licensee shall have complied with the provisions of this 
subsection if, in those circumstances where it is 
impossible as a practical matter to obtain a signed 
written disclosure statement from a party at the time of 
the first substantive contact, such as telephone contact 
with an absent party, the licensee orally discloses the 
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status of the licensee•s representation and, as soon as 
practicable thereafter, makes the written disclosure 
required by this subsection. 

d. As to any change in the licensee•s representation, 
including dual agency, that makes the initial disclosure 
of representation incomplete, misleading, or inaccurate, a 
new disclosure must be made at once to any party to the 
transaction. 

e. Nothing in this section requires written notice to each 
prospective buyer who comes to an open house display of 
real property; provided, however, the licensee, by sign, 
poster, distributed listing literature, or property 
description form, conspicuously discloses the licensee•s 
agency relationship. 

3. Each licensee owes a duty of confidentiality to a party being 
represented in a real estate transaction. The following 
information may not be disclosed without the informed, written 
consent of the party being represented: 

a. That the party being represented is willing to pay more 
than the purchase price or lease price offered for the 
property. 

b. That the party being represented is willing to accept less 
than the purchase price or lease price being asked for the 
property. 

c. What the motivating factors are for the buying, selling, 
or leasing of the property by the party being represented. 

d. That the party being represented will agree to terms for 
financing of the property other than those which are 
offered. 

4. A licensee shall also keep confidential all information 
received from a party being represented, which has been made 
confidential by request or instruction of that party. 

5. The obligation of confidentiality set forth in subsections 3 
and 4 continues in effect during the time a party is being 
actively represented, and continues on after the termination, 
expiration, or completion of the representation until one of 
the following occurs: 

a. The party being represented permits the disclosure by 
subsequent word or conduct. 

b. Disclosure is required by law, by court order, or order of 
the commission. 
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c. The information is made public through disclosure from a 
source other than the licensee. 

6. The provisions of subsections 3 and 4 do not serve to permit 
or require a licensee to keep confidential any material 
defects in the property of which the licensee is aware or 
which would constitute fraudulent misrepresentation unless 
disclosed. 

7. The written disclosure required by this section must advise a 
party to the real estate transaction of the different types of 
representation that are available. The explanation must 
include information pertaining to how that party's interest 
shall be represented if the party chooses the licensee to act 
as the owner's agent, the buyer's agent, or as a dual agent. 
The written disclosure forms, in clearly understood terms, 
must inform the party to the transaction as follows: 

a. If the party chooses seller representation, it must be 
explained that this relationship typically arises from 
entering into a listing agreement, or by agreeing to act 
as a subagent through the listing agency. A subagent may 
work in a different real estate office. A listing agent 
or subagent can assist the buyer but does not represent 
that party. A listing agent or subagent is required to 
place the interest of the owner first. and a buyer should 
not tell a listing agent or subagent anything that the 
buyer would not want the owner to know, because the 
listing agent or subagent must disclose any material 
information to the owner. 

b. If the party chooses buyer representation. it must be 
explained that the licensee typically becomes the buyer's 
agent by entering into an agreement for such 
representation. A buyer's agent may assist the owner but 
does not represent the owner. A buyer's agent must place 
the interest of the buyer first, and the owner should not 
tell a buyer's agent anything the owner would not want the 
buyer to know because the buyer's agent must disclose any 
material information to the buyer. 

c. If the party selects dual agency, it must be explained 
that the licensee must enter into a written agreement 
obtaining the consent of both parties before such 
representation is authorized. This agreement must set 
forth who will be responsible for paying the licensee's 
fee. Under this arrangement, the licensee is required to 
treat both parties honestly and impartially so as not to 
favor one over the other. Unless written permission from 
the appropriate party is obtained, the licensee is 
prohibited from disclosing that the owner will accept less 
than the asking price, that the buyer will pay a price 
greater than that submitted in the written offer, or any 
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other information of a confidential nature or which the 
party has instructed the licensee not to disclose. 
Potential conflicts exist when the licensee represents 
more than one party, and the licensee•s activities may be 
more limited. The licensee is required to inform each 
party of any facts that would affect a party•s decision to 
permit representation of both the owner and buyer. This 
includes any arrangement by which the licensee will or 
expects to represent a party in a future transaction. 

d. That a duty of loyalty and faithfulness are owed to the 
party or parties to the transaction with whom the licensee 
has an agency relationship, and the licensee must inform 
that party of all important information which might affect 
a decision concerning the real estate transaction. This 
includes disclosure of any material facts to the buyer 
that may adversely and significantly affect that person•s 
use or enjoyment of the property. It also includes 
disclosure of any information to either party which may 
indicate that one of the parties may not perform in 
accordance with the terms of the purchase agreement or any 
other written agreement or obligation. 

e. No licensee may deal unfairly with any party to a real 
estate transaction, regardless of whether the party is 
represented by that licensee. 

8. No person required to be licensed by North Dakota Century Code 
chapter 43-23 may maintain any action to recover any 
commission, fee, or other compensation with respect to the 
purchase, sale, lease, or other disposition or conveyance of 
real property, or with respect to the offer, negotiation, or 
attempt to negotiate any sale, lease, purchase, or other 
disposition, unless that person•s agency relationship has been 
disclosed to the party or parties to the transaction in 
accordance with the requirements of this section. 

9. The commission may approve a specific form or forms to 
implement the provisions of this section. 

History: Effective September 1, 1994. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 43-23-05 

426 



TITLE 71 

Retirement Board 
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JULY 1994 

CHAPTER 71-91-92 

71-91-92-92. Eligible voters. 

1. A 11 active employees of the state of North Dakota and 
political subdivisions which participate in the North Dakota 
public employees retirement system are eligible to cast one 
vote for each active member vacancy on the retirement board. 

2. All persons receiving retirement benefits or who are eligible 
to receive deferred vested retirement benefits are eligible to 
cast one vote for a retiree member vacancy on the retirement 
board. 

3. Persons participating in the health insurance program but not 
in the retirement system are ineligible to cast votes in 
retirement board elections. 

History: Effective April 1, 1992· amended effective July 1, 1994. 
General Authority: NDCC 54-52-04: 54-52-17(5) 
Law Implemented: NDCC 54-52-03 

71-91-92-93. Candidate eligibility. 

1. Any active employee of a department of the state of North 
Dakota, or a political subdivision, who participates in the 
North Dakota public employees retirement system may become a 
candidate for election to the board if that department or 
political subdivision is not currently represented on the 
retirement board by a board member not up for election. 
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2. Any person, as of the first day of July of iRai the election 
year, who w~~~-Feee~ve is receiving a retirement eeAef~is 
benefit or who is eligible to receive deferred vested 
retirement benefits, may become a candidate for the retiree 
member to the board. 

History: Effective April 1, 1992· amended effective July 1, 1994. 
General Authority: NDCC 54-52-04: 54-52-17(5) 
Law Implemented: NDCC 54-52-03 
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CHAPTER 71-82-91 

71-92-91-81. Definitions. As used in North Dakota Century Code 
chapter 54-52 and this article: 

1. 11 Accumulated contributions 11 means the total of all of the 
fo 11 owing: 

a. The employee account fund balance accumulated under the 
prior plan as of June 30, 1977. 

b. The vested portion of the employee•s 11 Vesting fund 11 

accumulated under the prior plan as of June 30, 1977. 

c. The member•s mandatory contributions made after July 1, 
1977. 

d. The interest on the sums determined under subdivisions a, 
b, and c, compounded annually at the rate of five percent 
from July 1, 1977, to June 30, 1981, six percent from 
July 1, 1981, through June 30, 1986, and one-half of one 
percent less than the actuarial interest assumption from 
July 1, 1986, to the member•s termination of employment or 
retirement. 

e. The sum of any employee purchase or repurchase payments. 

2. "Actuarial equivalent 11 means a benefit calculated to be of 
equal value to the benefit otherwise payable when computed on 
the basis of assumptions and methods adopted for this purpose 
by the board. 

3. "Alternative retirement system" means the teachers• fund for 
retirement, the highway patrolmen•s retirement system, and the 
teachers• insurance and annuity association of America. 

4. 11 Beneficiary 11 means any person in receipt of a benefit 
provided by this plan or any person designated by a 
participating member to receive benefits. 

5. "Bonus" means cash compensation for services performed in 
addition to base salary excluding commission and shift 
differentials. Bonus does not include lump sum payments of 
sick leave provided under North Dakota Century Code section 
54-06-14 or lump sum payments of annual leave or vacation pay. 

6. "Claim" means the right to receive a monthly retirement 
allowance, the receiving of a retirement allowance, or the 
receiving of a disability benefit. 
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7. 

8. 

9. 

10. 

±9':' 11. 

12. 

±h 13. 

11 Continuously employed.. means any period of employment 
uninterrupted by voluntary or involuntary termination or 
discharge. A member who has taken a leave of absence approved 
by the member's employer, not to exceed a year unless approved 
by the executive director, and returns to employment shall be 
regarded as continuously employed for the period. 

11 Contribution 11 means the payment into the fund of nine and 
twelve-hundredths percent of the salary of a member. 

11 County judge 11 means a judge who was elected pursuant to North 
Dakota Century Code section 27-07.1-01 or an individual 
holding the position of county judge, county justice, or judge 
of county court prior to the general election in 1982, who 
meet all the eligibility requirements established under 
chapter 54-52. 

11 Interruption of employment 11 is when an individual is inducted 
(enlists or is ordered or called to active duty into the armed 
forces of the United States) and leaves an employment position 
with a state agency or political subdivision, other than a 
temporary position. The individual must have left employment 
to enter active duty and must make application for 
reemployment within ninety days of discharge under honorable 
conditions. 

11 Leave of absence 11 means the period of time up to one year for 
which an individual may be absent from covered employment 
without being terminated. At the executive director's 
discretion, the leave of absence may be extended not to exceed 
two years. 

11 Medical consultant 11 means a person or committee appointed by 
the board of the North Dakota public employees retirement 
system to evaluate medical information submitted in relation 
to disability applications. recertifications, and 
rehabilitation programs or other such duties as assigned by 
the board. 

11 0ffice 11 means the administrative office of the public 
employees retirement system. 

11 Participating employer 11 means an employer who contributes to 
the North Dakota public employees retirement system. 

11 Pay status 11 means a member is receiving a retirement 
allowance from the fund. 

11 Permanent and tota 1 di sabi 1 i ty 11 means the inability to engage 
in any substantial gainful activity by reason of any medically 
determinable physical or mental impairment which can be 
expected to result in death or has lasted or can be expected 
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l§':' 17. 

to last for a continuous period of not less than twelve 
months. 

11 Plan administrator .. means the executive director of the North 
Dakota public employees retirement system or such other person 
or committee as may be appointed by the board of the North 
Dakota public employees retirement system from time to time. 

11 Plan yearn means the twelve consecutive months commencing 
July first of the calendar year and ending June thirtieth of 
the subsequent calendar year. 

11 Prior plan 11 means the state employees• retirement system 
which existed from July 1, 1966, to June 30, 1977. 

11 Retiree 11 means an individual receiving a monthly allowance 
pursuant to chapter 54-52. 

11 Service credit 11 means increments of time to be used in the 
calculation of retirement benefits. Service credit may be 
earned as stated in section 71-02-03-01 or may be purchased or 
repurchased according to section 71-02-03-02.1. 

11 Substantial gainful activity 11 is to be based upon the 
totality of the circumstances including: consideration of an 
individual •s training, education, experience, their potential 
for earning at least seventy percent of their predisability 
earnings; and other items deemed significant on a case-by-case 
basis. Eligibility is based on an individual •s employability 
and not actual employment status. 

11 Termination of employment .. means a severance of employment by 
not being on the payroll of a covered employer for a minimum 
of one month. Approved leave of absence does not constitute 
termination of employment. 

History: Amended effective September 1, 1982; November 1, 1990; 
September 1, 1991; January 1, 1992; September 1, 1992; June 1, 1993i 
July 1, 1994. 
General Authority: NDCC 54-52-04 
Law Implemented: NDCC 54-52 
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CHAPTER 71-82-83 

71-82-83-82.1. Purchase of additional service credit and 
repurchase of past service aeAeftt. In order to purchase additional 
credit or repurchase ·past service, a participating member, or 
participating member of an alternative retirement system, must eeffi~tete 
aAe--s~affitt--a--~~PEAase--eP--Pe~~PEAase--a~~tteatteA--te--tAe-eMee~ttve 
etPeeteP notify the office, in writing, of the service for which they 
wish to receive credit. In addition to aA-a~~tteatteA-feP-~~PeAase-ef 
aeettteAat-€Peett the written request, the following information must be 
submitted if applicable: 

1. Verification by the former employer of previous North Dakota 
or out-of-state public service. 

2. Documentation of military service by submitting a DD214 or 
NGB22 eP-etAeP-a~~Pe~Ptate-vePtfteat~eA. 

3. Certification of approval by the member•s employer of any 
leave of absence and length of that leave. 

4. Verification of current aAA~at average monthly salary and 
current service credit by the employer of members 
participating in an alternative retirement system. 

5. Statement from employee or former employer that service credit 
being applied for does not qualify for retirement benefits 
under another retirement system. 

History: Effective November 1, 1990; amended effective July 1, 1994. 
General Authority: NDCC 54-52-04, 54-52-02.6, 54-52-17.4 
Law Implemented: NDCC 54-52-02.6, 54-52-17.2, 54-52-17.4 

71-82-83-92.2. Payment. lAe-~aPttet~attA§-ffieffiaeP-eP-ffieffiaeP-ef-aA 
attePAattve--PettPeffieAt--systeffi--ffi~st--~ay--AtAe--aAe--twetve-A~AePeetAs 
~epeeAt-ef-tAetP-~PeseAt-ffieAtAty-sataPy-ttffies-tAe-A~ffiaep-ef-ffieAtAs-te-ae 
~~PEAasee-eP-Pe~~PEAasea~ The total dollar amount for the purchase or 
repurchase may be paid in a lump sum or on a monthly, quarterly, 
semiannual, or annual basis. Payments must begin within ninety days of 
the date the written cost confirmation is prepared for the participating 
member or participating member of an alternative retirement system. If 
the installment method is used, the following conditions apply: 

1. Simple interest at the actuarial rate of return will accrue 
monthly on the unpaid balance. 

2. A minimum payment of fifty dollars per month is required. 

3. The installment schedule eaR-Be may not exceed a maximum term 
of ftve ten years. 
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4. There is no penalty for early payoff. 

5. Installment payments can be made by a payroll deduction where 
available. However, it is the responsibility of the member to 
initiate and terminate the payroll Fea~e~~eR deduction. T~e 
f~Fs~-~a~eR~-~s-a~e-w~~~~R--R~Re~y--aays--ef--Re~~ee--ey--~~e 
~~e+~e--e~~+eyees-Fe~~Fe~eR~-sys~e~-ef-~~e-~e~a+-a~e~R~-a~e-eF 
~~e-a~e~R~-a~e-~~Fs~aR~-~e-~~e--~Rs~a++~eR~--~e~~ea--se+ee~ea~ 
Payments are due by the fifteenth of the month to be credited 
for the month. 

6. Payments may only be received from participating members or 
participating members of an alternative retirement system. 
Payments from separating or retiring members may only be 
received up until the fifteenth of the month in which the 
member•s last retirement contribution is received. 

History: Effective November 1, 1990; amended effective July 1, 1994. 
General Authority: NDCC 54-52-04, 54-52-02.6, 54-52-17.4 
Law Implemented: NDCC 54-52-02.6, 54-52-17.2, 54-52-17.4 

71-92-93-92.3. Delinquent payment. If no payment is received 
within thirty days of the due date, the exee~~~ve--a~Fee~eF public 
employees retirement system shall send a letter to the participating 
member or member of an alternative retirement system advising them of 
the delinquency. If no payment is received within sixty days after the 
due date, the account must be closed. Payments received on any closed 
account will be returned to the member. 

History: Effective November 1, 1990; amended effective July 1, 1994. 
General Authority: NDCC 54-52-04, 54-52-02.6, 54-52-17.2, 54-52-17.4 
Law Implemented: NDCC 54-52-02.6, 54-52-17.2, 54-52-17.4 

71-92-93-92.4. Crediting purchased or repurchased service. 
Service purchased or repurchased will be credited in the following 
manner: 

1. The employee•s record will be updated with the eFea~~ea 
eeRef~~ additional service credit once the account is paid in 
full. 

2. If the member or member of an alternative retirement system 
terminates, retires, or the member•s account is closed due to 
delinquency, service credit will be granted in proportion to 
the actual payments. 

3. For members converting service under the public employees 
retirement system to service under the judge•s retirement 
system, each month of county judge service under the public 
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employees retirement system will be converted to one month 
of judicial service credit. 

History: Effective November 1, 199e; amended effective July 1, 1994. 
General Authority: NDCC 54-52-e4, 54-52-e2.6, 54-52-17.4 
Law Implemented: NDCC 54-52-e2.6, 54-52-17.4 

71-e2-e3-e2.5. Costs. The cost will be calculated by applying 
actuarial factors to the amount of retirement and prefunded retiree 
health benefits being purchased by the participating member or member of 
an alternative retirement system. The member's current age, average 
salary as calculated under subsection 2 of North Dakota Century Code 
section 54-52-17, and current credited service on record with the North 
Dakota public employees retirement system in the month in which the 
member's written request is received will be used in the cost 
calculation. The amount of retirement and prefunded retiree health 
benefits being purchased will be calculated using the benefit formulas 
in place at the time the written request is received from the member. 
When calculating the cost, enhancements to the benefit formula will be 
considered to be in place at the time the law is signed by the governor. 

The retirement board will adopt actuarial assumptions necessary to 
determine the actuarial factors for the cost calculation. The 
assumptions will be reviewed concurrently with the assumptions for the 
retirement program. 

Upon receipt of the written request from the member, and all 
required documentation, a written cost confirmation will be prepared and 
mailed to the member. The cost stated in the confirmation letter will 
be valid for a period of ninety days from the date of the letter. 

History: Effective July 1, 1994. 
General Authority: NDCC 54-52-e4, 54-52-e2.6, 54-52-17.2, 54-52-17.4 
Law Implemented: NDCC 54-52-e2.6, 54-52-17.2, 54-52-17.4 
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CHAPTER 71-82-84 

71-82-84-81. NeFffiat--aAa--eaFty-Fe~~Fe~eA~ Retirement benefits -
Application. Except as provided in section 71-02-04-02 for retirement 
options, a member shall file an application with the office for ABF~at 
eF--eaFty retirement benefits at least thirty days before ABF~at 
retirement date or before the commencement of eaFty retirement benefits. 

History: Amended effective November 1, 1990; July 1, 1994. 
General Authority: NDCC 54-52-04, 54-52-17 
Law Implemented: NDCC 54-52-17 

71-82-84-83. Payment date - Re§~taF-eaFty-aAa-AeF~at-Fe~~Fe~eA~ 
Retirement benefits. Except for retirement options provided in section 
71-02-04-02, a member's AeFffiat--eF--eaFtY retirement benefit shall 
commence on the first day of the month which follows the member's 
eligibility for the benefit and which is at least thirty days after the 
date on which the member filed an application with the office. 

History: Amended effective November 1, 1990; July 1, 1994. 
General Authority: NDCC 54-52-04, 54-52-17 
Law Implemented: NDCC 54-52-17 

71-82-84-84. Optional benefits. A member may elect, as provided 
in section 71-02-04-02, to receive one of the following optional 
benefits in lieu of the regular eaFty-eF-AeFffiat single life retirement 
benefit. 

1. One hundred percent joint and survivor benefit. A member 
shall receive an actuarially reduced retirement benefit during 
the member's lifetime and after the member's death the same 
amount will be continued to the member's surviving spouse 
during· the spouse's lifetime. The designated beneficiary is 
limited to the member's spouse. SRe~ta-~Re-~e~eeF-Fe~aFFy-aAa 
w~sR--~e--eRaA§e--s~eR-aes~§Aa~~eA;-a-Aew-ae~~aF~at-Fe~~Fe~eA~ 
eeAef~~--w~tt--ee--eate~ta~ea~ Payments of benefits to a 
member's surviving spouse shall be made on the first day of 
each month commencing on the first day of the month following 
the member's death, providing the beneficiary has supplied a 
marriage certificate; and death certificate; and is still 
living. Benefits shall terminate in the month in which the 
death of the beneficiary occurs. In the event the designated 
beneficiary predeceases the member, the option shall be 
canceled and the member's benefit shall be returned to the 
single life amount. Payment of the single life amount shall 
commence on the first day of the month following the spouse's 
death providing written notification of death and a death 
certificate has been submitted. 
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2. Fifty percent joint and survivor benefit. A member shall 
receive an actuarially reduced retirement benefit during the 
member's lifetime and after the member's death one-half the 
rate of the reduced benefit will be continued to the member's 
surviving spouse during the spouse's lifetime;--aAa-sRatt 
teFm~Aate-~A-tRe-~eAtR-tRe-aeatR-ef--tRe--eeAef~e~aFy--eee~Fs. 
The designated beneficiary is limited to the member's spouse. 
Payments of benefits to a member's surviving spouse shall be 
made on the first day of each month commencing on the first 
day of the month following the member's death, providing the 
beneficiary has supplied a marriage certificate and death 
certificate and is still living. Benefits shall terminate in 
the month in which the death of the beneficiary occurs. In 
the event the designated beneficiary predeceases the member, 
the option shall be canceled and the member's benefit shall be 
returned to the single life amount. Payment of the single 
life amount shall commence on the first day of the month 
following the spouse's death providing written notification of 
death and a death certificate has been submitted. 

3. Level social security option. A-~e~eeF-wRe-Fet~Fes-~F~eF-te 
tRe-~e~eepls-Ae~at-Fet~Fe~eAt-aate-w~tR-aA--eaFty--Fet~Fe~eAt 
8eAef~t;--~ay--e+eet-a-see~a+-see~F~ty-aaj~st~eAt-e~t~eA7--tRe 
~e~eeF-w~tt-Feee~ve-s~eR-eaFty-Fet~Fe~eAt-eeAef~t--aet~aF~a++y 
aaj~stea-feF-tRe-yeaps-eefeFe-aAa-afteF-tRe-~e~BeF-atta~As-age 
s~Mty-twe;-eF-eefeFe-aAa-afteF-tRe-~e~eeF--Fet~Fes;--~f--tateF 
tRaA--age--s~Mty-twe--e~t--eefeFe--age-s~Mty-f~ve,-se-tRat-tRe 
~eAtRty-eeAef~t-~a~eAts-~At~+-s~eR-aate-w~tt-ee-s~estaAt~atty 
tRe--sa~e--as--tRe-~eAtRty-eeAef~t-~a~eAts-~+~s-tRe-a~e~At-ef 
~F~~aFy--8eAef~ts--~AaeF--tRe--feaeFat--5ee~at--5ee~F~ty---Aet 
eM~eetea--te--8eee~e--~ayae+e--te--tRe--~e~eeF7 A member who 
retires prior to receiving social security benefits may elect 
the level social security option. Under this option, the 
member's monthly benefit is adjusted so the combined benefits 
received from the fund and social security remain level 
before, and after, the date social security benefits begin. 
The adjusted benefit payable from the fund must be determined 
on an actuarial equivalent based on either of the following 
ages as chosen in writing by the member: 

a. Age sixty-two; or 

b .. Full retirement age as specified by the social security 
administration. 

A member is not eligible for the level social security option 
if it results in a benefit payment of less than one hundred 
dollars per month. 

A member shall submit an estimated benefit from social 
security that was computed no more than six months before 
Fet~Fe~eAt-eF-teF~~Aat~eA commencement of retirement benefits. 
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4. Five-year or ten-year certain option. A member may elect an 
option which is the actuarial equivalent of the member•s 
normal, early, or deferred vested retirement pension payable 
for life with a five-year or ten-year certain feature, as 
designated by the member. 

History: Amended effective September 1, 1982; November 1, 1998; July 1, 
1994. 
General Authority: NDCC 54-52-84, 54-52-17 
Law Implemented: NDCC 54-52-17 

71-92-94-96. Lack of a designated beneficiary. tf-Ae-eeAef~e~apy 
~s-aes~gAatea-ey-a-~e~eeF;-aAy-eeAeftts-aHe-aAa-~ayaete-s~att-ee-~ata-te 
t~e--estate~--tf-t~e-~~eeF-~as-eteetea-a-~e~At-aAa-sHFY~veF-e~tteA;-aAa 
t~e-aes~gAatea-eeAef~e~aFy-~Feaeeeases-t~e-~e~eeF;-t~e-e~t~eA--s~att--ee 
eaAeetea--aAa--t~e--~e~eeF~s--eeAef~t-s~att-ee-FetHFAea-te-~ts-HAFeaHeea 
a~HAt~ Repealed effective July 1, 1994. 

General Authority: N866-S4-S2-94;-54-52-l7 
Law Implemented: N866-54-52-l7 

71-82-84-88. Assignment or alienation of plan benefits. Benefits 
provided under the plan may not be assigned or alienated except as 
provided in North Dakota Century Code section 54-52-17.6. 

History: Effective July 1. 1994. 
General Authority: NDCC 54-52-84 
Law Implemented: NDCC 54-52-17, 54-52-17.6 
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CHAPTER 71-82-85 

71-82-85-86. Determination of disability - Procedures. 

1. Application. 

a. If the member is unable or unwilling to file an 
application, the member's legal representative may file 
the member's disability application. 

b. The application must explain the cause of the disability, 
the limitations caused by the disability, the treatment 
being followed, and the effect of the disability on the 
individual's ability to be engaged in any gainful 
occupation for which the person is, or could become, 
reasonably fitted by education, training, or experience. 

c. The application must be filed with the executive director. 

2. PtaA-aa~~A~s~Fa~eF Medical consultant. 

a. The board may retain a ~+aA--aa~~A~s~Fa~eF medical 
consultant to evaluate and make recommendations on 
disability retirement applications. 

b. The ~+aA-aa~~A~s~Fa~eF medical consultant shall review all 
medical information provided by the applicant. 

c. The ~+aA--aa~~A~S~Fa~eF medical consultant is responsible 
to determine eligibility for disability benefits for 
applicants not approved for social security disabilrtY 
benefits and shall advise the executive director of the 
decision in writing. Applicants who become eligible for 
disability benefits under the Social Security Act and who 
meet the requirements of subdivision e of subsection 3 of 
North Dakota Century Code section 54-52-17 are eligible 
for benefits under subdivision e of subsection 4 of North 
Dakota Century Code section 54-52-17 without submitting 
further medical information to the medical adviser. but 
are subject to recertification requirements specified in 
this chapter. 

d. The executive director shall notify the applicant in 
writing of the decision. If the applicant is determined 
not to be eligible for disability benefits, the executive 
director shall advise the applicant of the appeal 
procedure. If the applicant is deemed eligible for 
disability benefits, benefits must be paid pursuant to 
subsection 5. 

3. Medical examination. 
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a. The applicant for disability retirement shall provide the 
~~aA-aa~~A~StFateF-w~tR medical examination reports as 
requested by the medical consultant. 

b. The member is liable for any costs incurred by the member 
in undergoing medical examinations and completing and 
submitting the necessary medical examination reports, 
medical reports, and· hospital reports necessary for 
initial determination of eligibility for benefits. 

If determined to be eligible for disability benefits, the 
member must be reimbursed up to four hundred dollars for the 
cost of medical examinations specifically requested by the 
medical adviser and the executive director. 

4. Appeal. 

a. The applicant may appeal an adverse determination to the 
board by providing a written notice of appeal within sixty 
days of the date that the plan administrator mailed the 
decision. 

b. The board shall consider all appeals at regularly 
scheduled board meetings. The applicant must be notified 
of the time and date of the meeting and may attend or be 
represented by legal counsel. The executive director 
shall provide to the board for its consideration a case 
history brief that includes membership history, medical 
examination summary, and the plan administrator's 
conclusions and recommendations. The board shall make the 
determination for eligibility at the meeting unless 
additional evidence or information is needed. The 
discussion concerning disability applications must be 
confidential and closed to the general public. 

5. Payment of annuity. If awarded, the disability annuity is 
payable on, or retroactive to, the first day of the month 
following the member's termination from covered employment 
minus any early retirement benefits that have been paid. 

6. Redetermination and recertification. 

a. A disabled annuitant's eligibility must be recertified 
eighteen months after the date the first check is issued 
and thereafter as specified by the ~~aA-aa~~A~stPateP 
medical consultant. The ~~aA--aa~~A~stFateP executive 
director may waive the necessity for a recertification, ~f 
tRe-faets-waFPaAt-tR~s-aet~eA based on the recommendation 
of the medical consultant. 

b. The ~~aA--aa~~A~stPateF executive director will send a 
recertification form by certified mail with return receipt 
to the disabled annuitant to be completed and sent back to 
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the f~Aa office. If completed recertification has not 
been received by the recertification date set in 
s~satvtsteA-a the recertification request, benefits will 
be suspended effective the first of the month following 
that date. Benefits will be reinstated the first of the 
month following recertification by the ~+aA-aa~tAtstFateF 
medical consultant. 

c. The ~+aA-aa~tAtstFateF medical consultant may require the 
disabled annuitant to be reexamined by a doctor at--tRe 
aAA~ttaAt!s---ewA--eM~eAse. The submission of medical 
reports by the annuitant, and the review of those reports 
by the board•s medical consultant, may satisfy the 
reexamination requirement. Upon recertification, the 
disabled annuitant must be reimbursed up to four hundred 
dollars for the cost of the required reexamination if 
deemed necessary by the medical consultant and the 
executive director. 

d. The ~+aA--aa~tAtstFateF medical consultant will make the 
recertification decision. The decision may be appealed to 
the board within ninety days of receiving the written 
recertification decision. 

e. Benefit payments must be suspended immediately upon notice 
received from the medical consultant that the annuitant 
does not meet recertification requirements. The executive 
director shall notify the annuitant of the suspension of 
benefits by certified mail and shall reinstate benefits 
back to date of suspension if the annuitant is 
subsequently found to meet recertification requirements. 

f. If it is determined that the disability annuitant was not 
eligible for benefits during any time period when benefits 
were provided, the executive director may do all things 
necessary to recover the erroneously paid benefits. 

History: Effective January 1, 1992; amended effective July 1. 1994. 
General Authority: NDCC 54-52-17 
Law Implemented: NDCC 54-52-17, 54-52-26 

71-02-05-07. Optional benefits. An individual deemed eligible 
for a disability benefit may elect, as provided in this section, to 
receive one of the following optional benefits in lieu of the regular 
disability benefit. Under no circumstances is an option available if 
the calculation of the optional benefit to which the member is entitled 
results in an amount which is less than one hundred dollars. 

1. One hundred percent joint and survivor benefit. A member 
shall receive an actuarially reduced disability retirement 
benefit a~FtAg--tRe--~e~sep!s--+tfettme as long as the member 
remains eligible for benefits under subdivision e of 
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subsection 3 of North Dakota Century Code section 54-52-17 and 
after the member•s death the same amount will be continued to 
the member•s surviving spouse during the spouse•s lifetime. 
The designated beneficiary is limited to the member•s spouse. 
SRe~+a-~Re-~e~eeF-Fe~aFFy-aAa-w~sR-~e-eRaAge-s~eR-aes~gAa~~eA; 
a--Aew--ae~~aF~at--Fe~~Fe~A~--8eAef~~--w~tt--8e---ea+e~+a~ea~ 
Payments of benefits to a member•s surviving spouse must be 
made on the first day of each month commencing on the first 
day of the month following the member•s death, provided the 
beneficiary has supplied a marriage certificate; and death 
certificate; and is still living. Benefits terminate in the 
month in which the death of the beneficiary occurs. In the 
event the designated beneficiary predeceases the member, the 
option must be canceled and the member•s benefit must be 
returned to the single life amount. Payment of the single 
life amount must commence on the first day of the month 
following the spouse•s death providing written notification of 
death and a death certificate has been submitted. 

2. Fifty percent joint and survivor benefit. A member shall 
receive an actuarially reduced disability retirement benefit 
a~F~A§--~Re--~e~eepls--t~fe~~~e as long as the member remains 
eligible for benefits under subdivision e of subsection 3 of 
North Dakota Century Code section 54-52-17 and after the 
member•s death one-half the rate of the reduced benefit will 
be continued to the member•s surviving spouse during the 
spouse•s lifetime;-aAa-~eF~~Aa~es-~A-~Re-~eA~R--~Re--aea~R--ef 
~Re-eeAef~e~aFy-eee~Fs. The designated beneficiary is limited 
to the member•s spouse. Payments of benefits to a member•s 
surviving spouse must be made on the first day of each month 
commencing on the first day of the month following the 
member•s death, providing the beneficiary has supplied a 
marriage certificate and death certificate and is still 
living. Benefits terminate in the month in which the death of 
the beneficiary occurs. In the event the designated 
beneficiary predeceases the member, the option must be 
canceled and the member•s benefit must be returned to the 
single life amount. Payment of the single life amount must 
commence on the first day of the month following the spouse•s 
death providing written notification of death and a death 
certificate has been submitted. 

3. Five-year or ten-year certain option. A member may elect an 
option which is the actuarial equivalent of the member•s 
normal, early, or deferred vested retirement pension payable 
for life with a five-year or ten-year certain feature, as 
designated by the member. 

History: Effective January 1, 1992; amended effective July 1, 1994. 
General Authority: NDCC 54-52-04 
Law Implemented: NDCC 54-52-17 
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CHAPTER 71-92-96 

71-92-96-92. Effect of return. Refund of accumulated 
contributions shall cancel all service credit accumulated prior to the 
refund and shall extinguish the right to any benefits provided by North 
Dakota Century Code chapter 54-52 {eMeept--as--pFev~aea--~A--seet~eA 
71-92-97-91}. Any former member returning their refund, with interest 
at the actuarial rate of return, within sixty days from withdrawal must 
be reinstated. 

History: Amended effective November 1, 1990; July 1, 1994. 
General Authority: NDCC 54-52-04, 54-52-17 
Law Implemented: NDCC 54-52-17 

71-02-06-06. Employer payment of employee contributions. 

1. A written election submitted under subsection 3 of North 
Dakota Century Code section 54-52-05 may not be revoked for 
the remainder of the biennium. The option choice selected 
must remain in effect unless a change has been submitted to 
the board, in writing, by June fifteenth of each odd-numbered 
year. 

2. An employer may not discriminate between eligible 
participating employees as to its contribution under North 
Dakota Century Code section 54-52-05. 

History: Effective July 1, 1994. 
General Authority: NDCC 54-52-04 
Law Implemented: NDCC 54-52-05 

71-02-06-07. Employer contribution - National guard security 
officers and firefighters. As part of its annual actuarial evaluation, 
the board shall determine the amount required to support the level of 
benefits for national guard security officers and firefighters specified 
in North Dakota Century Code section 54-52-17. The board shall set the 
employer•s contribution rate on a biennial basis, but may adjust that 
rate if it is actuarially necessary to maintain appropriate funding 
levels. 

History: Effective July 1, 1994. 
General Authority: NDCC 54-52-04 
Law Implemented: NDCC 54-52-06.2 
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CHAPTER 71-82-87 

71-82-87-83. Return to service - Disabled member. If the 
recipient of a disability benefit under North Dakota Century Code 
chapter 54-52 returns to work, said member is responsible for reporting 
employment to the public employees retirement system. 

1. If a member is working in a permanent full-time position and 
is eligible to participate in the public employees retirement 
system, monthly benefits from the public employees retirement 
system must be suspended. If the individual is not able to 
continue employment for at least nine months as a result of 
the disability and continues to meet eligibility requirements 
under the plan, said member may resume disability status with 
the public employees retirement system. 

2. If a member returns to substantial gainful activity or 
employment not covered under the public employees retirement 
system, the disability benefit w~tt may continue for up to 
nine months. If the individual is not able to continue 
employment for at least nine months as a result of the 
disability and continues to meet eligibility requirements 
under the plan, the member may continue disability status with 
the public employees retirement system. 

History: Effective November 1, 1990; amended effective September 1, 
1992; July 1, 1994. 
General Authority: NDCC 54-52-04, 54-52-17 
Law Implemented: NDCC 54-52-17 
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CHAPTER 71-92-19 

71-92-19-92. Qualified domestic relations orders procedures. 

1. Upon receipt of a proposed domestic relations order, the eeaFe 
executive director shall send an initial notice to each person 
named therein, including the member and the alternate payee 
named in the order, together with an explanation of the 
procedures followed by the fund. 

2. Upon receipt of a domestic relations order, the eeaFe 
executive director shall, if the account is in pay status or 
begins pay status during the review, segFegate order funds 
segregated in a separate account of the fund or in an escrow 
account affie~Ats which the alternate payee would be entitled to 
by direction of the order, if aAy ascertainable from the 
proposed order. 

3. Upon receipt of a domestic relations order, the eeaFa 
executive director shall review the domestic relations order 
to determine if it is a qualified order as established by the 
model language format specified by the board. 

4. The domestic relations order shall be considered a qualified 
order when the executive director notifies the parties the 
order is approved and a certified copy of the court order has 
been submitted to the office. 

5. If the order becomes qualified w~t~~A-e~g~teeA-ffiBAt~s-ef-t~e 
~A~t~a+-Feee~~t, the executive director shall: 

s':' 6. 

a. Send notice to a 11 persons named in the order and any 
representatives designated in writing by such person that 
a determination has been made that the order is a 
qualified domestic relations order. 

b. Comply with the terms of the order. 

c. If a segregated account or an escrow account has been 
established for an alternate payee, distribute the 
amounts, plus interest at-a-Fate-aeteFffi~Aea-ey-t~e-eeaFa, 
as provided under subdivision d of subsection 1 of section 
71-02-01-01 to the alternate payee. 

tA--t~e--eveAt--t~at If the order is determined not to be a 
qualified domestic relations order or a determination cannot 
be made as to whether the order is qualified or not qualified 
within eighteen months of receipt of such order, the eeaFa 
executive director shallt 
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a~--SeAa send written notification of s~eR termination of 
review~ all parties at least forty-five days prior to 
the end of the eighteen-month review period. At the end 
of the eighteen-month review period, the proposed order is 
deemed to be withdrawn and of no legal effect. 

a~ a. 

e~ b. 

If a segregated account or an escrow account has been 
established for an alternate payee, the executive director 
shall distribute the amounts in the segregated account or 
escrow account, plus interest at a rate determined by the 
board, to the person or persons who would be entitled to 
receive such amount in the absence of an order. 

If determined after the expiration of the eighteen-month 
period the order {as--ffiea~f~ea,--~f--a~~+~eae+e~ is a 
qualified domestic relations order, the qualified domestic 
relations order must be applied prospectively only. 

History: Effective November 1, 1998; amended effective July 1, 1994. 
General Author;ty: NDCC 54-52-84 
Law Implemented: NDCC 54-52-17.6 

447 



CHAPTER 71-93-83 

71-93-93-91. Enrollment. Eligible employees are entitled to 
coverage the first of the month following the month of employment, 
provided the employee submits an application for coverage within the 
first thirty-one days of employment. 

Eligible employees of qualifying political subdivisions are 
entitled to individual coverage provided the political subdivision with 
which the employee is employed does not offer a group health plan. 

History: Effective October 1, 1986; amended effective July 1, 1994. 
General Authority: NDCC 54-52.1-08 
Law Implemented: NDCC 54-52.1-03 

71-93-83-85. Enrollment for retirees. An eligible employee who 
retires and elects to take a monthly retirement benefit is eligible for 
coverage with the group health insurance program. The employee must 
submit application within thirty-one days of the tast-aay-ef--effi~teYffieAt 
month in which the member turns age sixty-five or becomes eligible for 
medicare; the month in which the member•s spouse turns age sixty-five or 
becomes eligible for medicare; the month in which the member terminates 
employment; the month in which the member receives the first qualified 
monthly benefit from one of the eligible retirement systems outlined in 
subsection 3; the month in which the member•s spouse receives the first 
qualified monthly benefit from one of the eligible retirement systems 
outlined in subsection 3; the month in which an eligible employee who is 
covered through a spouse•s plan becomes ineligible for the spouse•s plan 
due to divorce, death, loss of employment, reduction in hours or other 
events which may cause loss of coverage as determined by the board; or 
the month in which the retiring member or spouse is no longer eligible 
for employer sponsored insurance, including the Consolidated Omnibus 
Budget Reconciliation Act. Coverage will become effective on the first 
day of the month following the aate-ef-Fet~FeffieAt month in which the 
qualifying event took place. If the application is not submitted on 
time and subsequent coverage is desired, the retiree must submit 
evidence of insurability and coverage may be denied. If coverage is 
accepted, coverage will become effective on the first day of the month 
following approval by the carrier. 

1. Individuals eligible for the health plan, regardless of 
interruption of coverage include: 

a. A retired employee receiving a retirement allowance from 
the public employees retirement system, travelers 
retirement system of job service of North Dakota, 
teachers• fund for retirement, or teachers insurance and 
annuity association-college retirement equities fund. 
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b. A surviving spouse rece1v1ng a retirement allowance from 
the public employees retirement system, travelers 
retirement system of job service of North Dakota, 
teachers• fund for retirement, or teachers insurance and 
annuity association-college retirement equities fund. 

c. Deferred retirees and their spouses. 

2. A surviving spouse not receiving a retirement allowance, but 
whose spouse had received a retirement allowance from the 
public employees retirement system, travelers retirement 
system of job service of North Dakota, teachers• fund for 
retirement, or teachers insurance and annuity 
association-college retirement equities fund, will be eligible 
for the health plan, provided, there is no interruption of 
coverage. 

3. Individuals not eligible for the health plan include: 

a. A terminated employee who received a refund of the 
employee•s retirement account. 

b. A nonspouse beneficiary (eligible for Consolidated Omnibus 
Budget Reconciliation Act). 

c. A formerly deferred retiree who received a refund of his 
or her retirement account. 

History: Effective October 1, 1986; amended effective November 1, 1990i 
July 1, 1994. 
General Authority: NDCC 54-52.1-08 
Law Implemented: NDCC 54-52.1-03 
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CHAPTER 71-93-94 

71-93-94-95. Prem;um for bas;c one thousand two hundred fifty 
dollar term Hfe ;nsurance. All state departments and those political 
subdivisions that elect to participate in the group life insurance 
program shall pay the board the full premium for the basic one thousand 
two hundred fifty dollar term life insurance for each of its eligible 
employees. 

History: Effective October 1, 1986; amended effective July 1, 1994. 
General Author;ty: NDCC 54-52.1-08 
Law Implemented: NDCC 54-52.1-01(7) 

71-03-04-06. Minimum requirements for political subdivisions. An 
eligible political subdivision may extend the benefits of the group 
insurance program to its eligible employees subject to minimum 
requirements established by the board and a minimum period of 
participation of sixty months. If the political subdivision withdraws 
from participation before completing sixty months of participation, the 
political subdivision shall make payment to the board equal to the 
expenses incurred on behalf of that entity•s employees which exceed the 
income received by the board on behalf of that entity•s employees during 
the time of participation. 

For purposes of this section: 

1. 11 Expenses incurred 11 means: 

a. Claims incurred by the political subdivision during the 
enrolled period and paid during or within three months 
after the enrolled period and includes capitated payments 
to providers; 

b. Reasonable administrative expenses as incurred by the 
public employees retirement system and the claims 
administrator as set forth in the master contract; and 

c. The cost of any premium buy-down provided. 

2. .. Income received.. means a 11 premi urns paid by the po 1 it i ca 1 
subdivision. 

Payment is due within three months of notice from the executive 
director, unless an alternative payment schedule has been approved by 
the board. Late payment will be assessed five and one-half percent per 
annum higher than the current cost of money as reflected by the average 
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rate of interest payable on United States treasury bills maturing in six 
months in effect for North Dakota for the six months immediately prior 
to the month of deficiency. 

History: Effective July 1, 1994. 
General Authority: NDCC 54-52.1-93 
Law Implemented: NDCC 54-52.1-93.1 
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CHAPTER 71-94-81 

71-84-81-81. Definitions. The terms used throughout this title 
have the same meaning as in North Dakota Century Code section 
54-52.2-04, except: 

1. 11 Beneficiary 11 means an individual designated by the 
participant in the participant agreement to receive benefits 
under the plan in the event the participant dies. 

2. 11 Compensation 11 means the total annual remuneration for 
employment or contracted services received by the participant 
from the employer. 

3. 11 Deferred compensation.. means the amount of compensation not 
yet earned which the participant and the employer shall 
mutually agree shall be deferred from current monthly salary 
in accordance with the provisions of the plan. 

4. 11 Eligible state deferred compensation plan 11 means a plan 
established and maintained by this state that complies with 
the Internal Revenue Code (IRC) 457(b). 

5. 11 Employer" 
political 
agencies. 

6. .. h1e+~:~elae+e 

means the state of North Dakota or any of its 
subdivisions, institutions, departments, or 

7. llfRele~eReleRt--eeRtPaeteP--~aPt~e~~aRtll--~eaRs--~Rel~v~ell:la+s-wAe 
~epfeP~--sePv~ees--ef--tRe--e~~+eyeP--BI:It--elees--Ret---~Re+~:~ele 
~aPtRePsA~~s-eP-eep~ePat~eRs~ 

s~ 11 Participant 11 means any permanent employee of an employer who 
the employer designates as eligible to participate, and who 
executes a participant agreement. 

9~ 8. 11 Participant agreement 11 means a written agreement between the 
employer and a participant setting forth certain provisions 
and elections relative to the plan, incorporating the terms of 
the plan and establishing the participant•s deferral and 
participation in the plan. 

Hl~ 9. 11 Provider 11 means any insurance company, federally insured 
financial institutions, Bank of North Dakota, or registered 
dealer under North Dakota Century Code chapter 10-04 
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authorized by the retirement board to provide investment 
vehicles to employees. 

1h Hl. 11 Retirement 11 means seveFaflee-ef-f.l:le-J3aFHe~J3af!f..!.s-eeflf.Faef.-eF 
eR!J3teyJt1eflf. separation from service with the employer eF on a 
date coincidental with the normal, postponed, early, or 
disability retirement dates as described in North Dakota 
Century Code chapter 54-52-17.3. 

12-: 11. 11 Retirement board.. means the Hve seven persons described in 
North Dakota Century Code chapter 54-52-03. 

12. 11 Se aration from service .. means that term as defined under 
Internal Revenue Code section 402 d 4 A 3i and includes 
severance of employment with the employer by reason of death, 
disability, retirement, resignation, or discharge. 

13. 11 State 11 means the state of North Dakota, or any department, 
institution, or separate agency thereof acting as an employer 
of the participant. 

14. ll~e~~flaf.~efl--ef--seFv~eell--~eafls--f.l:le-setaaFaf.~efl-fFe~-seFv~ee 
w~f.l:l-f.l:le-e~J3teyeF-9y-FeaseA-ef-aeaf.l:l;-a~sa9~t~f.y;--Fef.~Fe~eflf.; 
eF-f.eF~~flaf.~efl-ef-e~J3t8~flf.-: 

15-: .. Unforeseeable emergency 11 means a severe financial hardship to 
the participant resulting from a sudden and unexpected illness 
or accident of the participant, the participant•s spouse; or 
dependent of the participant, loss of the participant'S 
property due to casualty, or other similar extraordinary 
andunforeseeable circumstances arising as a result of events 
beyond the control of the participant. 

History: Effective April 1, 1989; amended effective July 1, 1994. 
General Authority: NDCC 28-32-02, 54-52.2-03.2 
Law Implemented: NDCC 54-52.2-03, 54-52.2-03.2 
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CHAPTER 71-94-93 

71-94-93-95. Unforeseeable emergency. A participant who, prior 
to ~eF~~Ra~~eR-ef-e~~+eYffieR~ separation from service, Aas-a--s~aaeR--aRa 
~ReM~ee~ea--f~RaRe~a+--Reea experiences an unforeseeable emergency as 
defined in eAa~~eF-71-94-Qi section 71-04-01-01 may apply for a partial 
distribution of the participant•s deferred compensation account to the 
extent reasonably needed to satisfy the financial need. The participant 
may make application by completing a financial hardship form and 
delivering it to the retirement board offices. 

The application will be reviewed by the deferred compensation 
committee of the board and the recommendation of the committee will be 
sent to the retirement board for a decision at the board•s next 
regularly scheduled meeting. 

History: Effective April 1, 1989; amended effective July 1, 1994. 
General Authority: NDCC 28-32-02, 54-52.2-03.2 
Law Implemented: NDCC 54-52.2-03t-fR6-4S7-t8}tA~, 54-52.2-03.2 

71-94-93-96. Termination of participation. Participation in the 
plan may be terminated at any time by completion of a participant 
agreement indicating an elimination of monthly deferrals. Distribution 
of assets may be made only a~--~eF~~Ra~~eR--ef--e~~+eYffieR~,--aea~A; 
a~sae~+~~y;--Fe~~Fe~eR~ upon separation from service as defined in 
section 71-04-01-01, or in accordance with section 71-04-03-05. 

In the event of a ~eF~~Ra~~eR--ef--e~~+eYffieR~--eF--Fe~~Fe~eR~ 
separation from service, the participant shall complete a benefit 
selection form to apply for immediate or deferred benefits under the 
plan. 

History: Effective April 1, 1989; amended effective July 1, 1994. 
General Authority: NDCC 28-32-02, 54-52.2-03.2 
Law Implemented: NDCC 54-52.2-03, 54-52.2-03.2 
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CHAPTER 71-94-94 

71-94-94-97. ~eF~~Aat~eA Separation from service. The retirement 
board shall design and provide participants with a benefit selection 
form to facilitate payment of benefits under the plan. 

The benefit selection forms may allow the participant the ability 
to select from the various payment options granted by providers, and to 
determine the starting date of benefit payments. 

History: Effective April 1, 1989; amended effective July 1, 1994. 
General Authority: NDCC 28-32-02, 54-52.2-03.2 
Law Implemented: NDCC 54-52.2-03, 54-52.2-03.2 

71-04-04-08. Authorization. The executive director or the 
executive director's designee is authorized to sign all provider 
agreements, employer agreements, payroll deduction authorizations, or 
benefit applications or benefit selection forms that meet the 
requirements under article 71-04 and under North Dakota Century Code 
chapter 54-52.2. 

History: Effective July 1, 1994. 
General Authority: NDCC 54-52.2-03.2 
Law Implemented: NDCC 54-52.2-01, 54-52.2-02, 54-52.2-03.2 

71-04-04-09. Provider suspension. The board shall suspend a 
provider that does not meet the requirements under article 71-04 or 
North Dakota Century Code chapter 54-52.2. The board may apply either 
of the following two types of suspension: 

1. Loss of active provider status. Under this type of 
suspension, the provider may not enroll any new participants. 
The provider may continue to receive contributions from 
existing members. 

2. Loss of provider status. Under this type of suspension, the 
provider may not enroll any new participants nor receive any 
further contributions from existing members. 

At least thirty days prior to suspension, the board shall send a 
certified letter to the provider indicating the board's intent to 
suspend and the reasons for the suspension. Any response from the 
provider must be reviewed by the board at the board's next scheduled 
meeting. A letter of intent does not need to be sent if the provider 
fails to meet the requirements of section 71-04-06-11. If the board 
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decides to suspend a provider, the board shall send a certified letter 
of suspension to the provider stating the reasons for the suspension and 
the type of suspension. 

H;story: Effective July 1, 1994. 
General Authority: NDCC 54-52.2-83.2 
Law Implemented: NDCC 54-52.2-83.2 
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CHAPTER 71-84-85 

71-84-85-83. MeA~Rty Semiannual report. The employer shall 
provide the retirement board with a listing of all employees actively 
participating in the deferred compensation plan. The listing must be 
prepared for January first through June thirtieth and July first through 
December thirty-first and remitted to the retirement board within thirty 
days after the end of the reporting period to which it relates. The 
listing must contain the employee•s name, social security number, 
~eA~Rty-eee~e~~eA-a~e~A~ deductions for the previous reporting period, 
and provider used. 

History: Effective April 1, 1989; amended effective July 1, 1994. 
General Authority: NDCC 28-32-02, 54-52.2-03.2 
Law Implemented: NDCC 54-52.2-03, 54-52.2-03.2 

71-84-85-86. leP~~Aa~~eA Separation from service notice. The 
employer shall notify the retirement board within thirty days of an 
employee•s ~eP~~Aa~~eA--ef--e~~te~eA~ separation from service. The 
retirement board shall then notify the former employee of the payment 
options under the plan and have the former employee complete a benefit 
selection form. 

History: Effective April 1, 1989; amended effective July 1, 1994. 
General Authority: NDCC 28-32-02, 54-52.2-03.2 
Law Implemented: NDCC 54-52.2-03, 54-52.2-03.2 
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CHAPTER 71-94-96 

71-94-96-95. Employee statements. Participants in the provider's 
investment options shall receive, at least quarterly, account 
statements, sent to their horne address, detailing each participant's 
activity and account balance. · 

H;story: Effective April 1, 1989; amended effective July 1, 1994. 
General Authority: NDCC 28-32-02, 54-52.2-03.2 
Law Implemented: NDCC 54-52.2-03, 54-52.2-03.2 

71-94-96-96. Retirement board report. The provider shall deliver 
semiannual reports to the retirement board detailing the activity of 
each participant's account. The semiannual report must be delivered 
within forty-five days of the end of the reporting period and must 
include;--8~~--~s--Ae~--+~ffi~~ee--~e;-Aaffie an alphabetical listing of the 
paF~~etpaA~ participants, social security A~ffieeF numbers of the 
paF~~e~paA~ artici ants, the provider's contract number for the 
paF~te~paA~ participants if any), type of account for each participant, 
beginning account balance a~--~Ae-ee§tAA~A§-ef-~Ae forwarded from the 
previous reporting period, contributions made by the paF~tetpaA~ 
participants for the current reporting period, investment earnings QI 
losses added to the account (if any for the reporting period), any 
withdrawals made during the reporting period, administrative charges 
assessed against the account during the reporting period, and the 
account balance at the end of the reporting period;-aAB·ffi~s~-ee-~A 
a+pAaee~tea+-eFBeF. The report columns must be totaled. 

The semiannual report must include active, inactive, and retired 
participants and be for all payroll divisions for the plan. +Ae--FepeF~ 
ffiay-ee-s~effi~~~ee-eA-ffiteFefteAe-p+a~es-eF-eA-a-eeffip~~eF-pFtA~e~~~ 

History: Effective April 1, 1989; amended effective November 1, 1990i 
July 1, 1994. 
General Authority: NDCC 28-32-02, 54-52.2-03.2 
Law Implemented: NDCC 54-52.2-03, 54-52.2-03.2 

71-94-96-97. Account transfer. The provider shall allow any 
participant who so requests, the ability to transfer the participant's 
account to another provider on a tax-free basis. The request to the 
provider must be made in writing by the retirement board or its 
designated representative. The transfer must be made within thirty days 
of the provider's receipt of the transfer request. 

History: Effective April 1, 1989; amended effective July 1, 1994. 
General Authority: NDCC 28-32-02, 54-52.2-03.2 
Law Implemented: NDCC 54-52.2-03t-tR€-4S7{e}{±9~ 
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71-84-86-11. Provider reporting failure - Penalty. Should the 
provider fail to deliver the required report within a sixty-day period 
beyond the end of a calendar reporting period, notice must be given by 
certified mail of the provider•s failure to comply. The provider shall 
then have f~fteeA thirty days from the date of the certified letter to 
comply with the reporting requirement. 

If the provider fails to deliver the required report within the 
f~fteeA-eay thirty-day period, the provider is in violation of the 
administrative agreement and shall lose active provider status as 
described under subsection 1 of section 71-04-04-09. 

If the provider has not filed the report within five months of 
loss of active provider status, the provider shall lose provider status 
as described under subsection 2 of section 71-04-04-09. Loss of aet~ve 
provider status results in all current contributions of active 
participants being suspended effective in the next payroll cycle. The 
retirement board will notify all participants of the company•s failure 
to deliver the required reports. Current participants will be required 
to either select a new provider for future contributions, or attew have 
their account te go into a dormant status with the company losing 
provider status. The provider will tAeA remain on aA-~Aaet~ve loss of 
provider status for a period of twelve months. At tAat-t~ffie the 
conclusion of the suspension period, aA--~Aaet~ve the provider may 
reapply for active ~Pev~eeP status by signing a new administrative 
agreement. 

H;story: Effective April 1, 1989; amended effective November 1, 1990i 
July 1, 1994. 
General Authority: NDCC 28-32-02, 54-52.2-03.2 
Law Implemented: NDCC 54-52.2-03, 54-52.2-03.2 

71-84-86-12. Provider tePffi~Aat~eA suspension - Employee account 
transfers. Should the provider be in violation of the administrative 
agreement, employees shall have the option of transferring their 
individual accounts to another qualified provider. The employee shall 
also have the option of leaving the account with the provider, in a 
dormant status, to be dealt with by the employee at--tePffi~Aat~eA--ef 
effi~teYffieAt upon separation from service. 

History: Effective April 1, 1989; amended effective July 1, 1994. 
General Authority: NDCC 28-32-02, 54-52.2-03.2 
Law Implemented: NDCC 54-52.2-03t-tR6-4S7{e}{19~. 54-52.2-03.2 

71-84-86-13. Dormant accounts. The employee may elect to leave 
the employee•s account with the provider after tePffi~Aat~eA-ef-effi~teYffieAt 
separation from service. 

History: Effective April 1, 1989; amended effective July 1, 1994. 
General Authority: NDCC 28-32-02, 54-52.2-03.2 
Law Implemented: NDCC 54-52.2-03 
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71-04-06-14. Product disclosure. The provider shall report 
annually in a form and manner specified by the board, such information 
the board may require related to the provider•s investment products. 
Should the provider fail to deliver the required report within a 
sixty-day period following the date of request, the provider is in 
violation of the administrative agreement and subject to the action set 
forth in section 71-04-04-09. 

History: Effective July 1, 1994. 
General Authority: NDCC 54-52.2-03.2 
Law Implemented: NDCC 54-52.2-03.2 
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CHAPTER 71-84-87 

71-84-87-81. Appl;cat;on. The participant upon teF~~Aat~eA-ef 
separation from service may apply for settlement of the participant's 
account by completion of a benefit selection form. Application for 
benefits sRe~t8 must be completed within tR~Fty sixty days of 
te~~Aat~eA-ef-e~~te~eAt separation from service. If no application is 
received by the public employees retirement system within sixty days, a 
letter will be sent to the provider directing that the funds be 
distributed to the member within sixty days. A copy of the letter will 
be sent by certified mail to the participant. If the participant sends 
an application to the public employees retirement system prior to 
distribution. the executive director shall inform the provider to 
distribute the funds in a manner consistent with the application. 

History: Effective April 1, 1989; amended effective July 1. 1994. 
General Author;ty: NDCC 28-32-02, 54-52.2-03.2 
Law Implemented: NDCC 54-52.2-05 

71-84-87-83. Benef;t commencement. A participant may eteet make 
an irrevocable election to begin benefit payments immediately upon 
teF~~Aat~eA--ef--e~~te~eAt separation from service or defer payments 
until a later date. Such election must be made pursuant to section 
71-04-07-01. Payments of amount deferred must begin not later than 
April first of the calendar year following the year in which the 
participant attains age seventy and one-half eF;-eeg~AA~Ag-ey-s~eR-eate, 
eveF-tRe-t~fe-ef-tRe-~aFt~e~~aAt;-tRe-t~ves-ef--tRe--~aFt~e~~aAt--aA8--a 
8es~gAate8--eeAef~e~aFy;--eF--a--~eF~e8-eeFta~A-Aet-eMteA8~Ag-eeyeA8-tRe 
t~fe-eM~eetaAey-ef-tRe-~aFt~e~~aAt;-eF-tRe-je~At-t~fe-eM~eetaAey-ef--tRe 
~aFt~e~~aAt--aA8--a--8es~gAate8-eeAef~e~aFy. The entire interest of the 
participant will be distributed beginning not later than the required 
beginning date and in accordance with Internal Revenue Code regulations. 
over the life of the participant or over the lives of the participant 
and a designated beneficiary. or a period not extending beyond the life 
expectancy of the participant and a designated beneficiary. 
Distributions must be made primarily for the benefit of the participant 
and any distributions payable to a beneficiary should be no more than 
incidental. 

H;story: Effective April 1, 1989; amended effective July 1. 1994. 
General Author;ty: NDCC 28-32-02, 54-52.2-03.2 
Law Implemented: NDCC 54-52.2-03t-fR€-457-{8} 
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71-94-97-84. Part;c;pant benef;ts. tRe-9eRef~t-ept~eR-5e~eetea 
9y-tRe-papt~e~paRt-ffi~5t-8~5tF~B~te-at--~ea5t--twe-tR~PB5--ef--tRe--teta~ 
affie~Rt--payae~e--te--tRe--papt~e~paRt--eveF--tRe--paFt~e~paRt!5-eMpeetea 
~~fet~ffie~ Repealed effective July 1, 1994. 

H;story: ~ffeet~ve-ApF~~~±;-±989~ 
General Author;ty: N9bb-28-32-Q2 
Law Implemented: N9bb-S4-S2~2-93t-tRb-457-{a~{B~ 

71-94-87-85. Benef;c;ary benef;ts before commencement of 
payments. tf-tRe-paPt~e~paRt--a~e5--wR~~e--effip~eyea--w~tR--effip~eyeF--eF 
tePffi~Rate5--R~5--eF--ReF-effip~eYffieRt-aRa-a~e5-eefepe-paYffieRt5-9eg~R-~RaeF 
tR~5-p~aR;-tRe-paFt~e~paRt!5-eRt~Fe-affie~Rt-aefeFFea;-~Re~~a~Rg-aRy-aeatR 
9eRef~t--payae~e--~R8eF-a-~~fe-~R5~FaRee-pe~~ey-p~F€Ra5ea-eR-tRe-~~fe-ef 
tRe-paFt~e~paRt;-ffi~5t-ee-pa~a-te-R~5-BeRef~e~aFy;-eveF-a-pep~ea--Ret--~R 
eMee55--ef--~a~--tRe--~~fe-ef-tRe-9eRef~e~aFy;-~f-tRe-9eRef~e~aFy-~5-tRe 
paFt~e~paRt!5-5~Fv~v~Rg-5pe~5et-eP-{B~-f~fteeR-yeaF5;-~f-tRe-BeRef~e~aFy 
~5---Ret---tRe---paPt~e~paRt!5--5~Fv~v~Rg--5pe~5e~---tf--tRe--ae5~§Ratea 
9eRef~e~aFy-~5-tRe-papt~e~paRt!5-5pe~5e;-paYffieRt5-aPe--Ret--Fe~~~Fea--te 
eeg~R--~Rt~~--tRe--aate-eR-wR~eR-tRe-paFt~e~paRt-we~~a-Rave-atta~Rea-age 
5eveRty-aR8-eRe-Ra~f~ If the participant dies before distribution of 
the participant•s account has commenced, or separates from service and 
dies before payments have begun, the entire interest of the 
participant•s account will be distributed to the participant•s 
designated beneficiary. Any distributions payable for more than one 
year must be in substantially nonincreasing amounts. If the designated 
beneficiary is the surviving spouse, distributions must commence no 
later than December thirty-first of the year thereafter unless the 
surviving spouse irrevocably elects to defer distribution to a future 
date; however, a distribution can be deferred no later than April first 
of the calendar year following the year in which the participant would 
have attained age seventy and one-half. Benefits must be paid for a 
period not to exceed the life expectancy of the surviving spouse. 

If the designated beneficiary is not the spouse, distribution must 
commence no later than December thirty-first of the year following the 
year of the participant•s death and must be made within a time period 
not to exceed fifteen years. 

H;story: Effective April 1, 1989; amended effective July 1, 1994. 
General Author;ty: NDCC 28-32-02, 54-52.2-03.2 
Law Implemented: NDCC 54-52.2-03t-tRb-457-~8t~B~ 

71-04-07-06. Beneficiary benefits after commencement of payments. 
If the participant dies after distribution of the participant•s account 
has commenced, the remaining account balance will be distributed to the 
participant•s designated beneficiary. Benefits must continue at least 
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as rapidly as the method selected by the participant before death. 
Distributions to a nonspouse beneficiary must be made in a time period 
not to exceed fifteen years. 

H;story: Effective July 1, 1994. 
General Author;ty: NDCC 28-32-02, 54-52.2-03.2 
Law Implemented: NDCC 54-52.2-03 
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CHAPTER 71-95-98 

71-95-98-92. Qualified domestic relations orders procedures. 

1. Upon receipt of ~ proposed domestic relations order, the ~eaP~ 
executive director shall send an initial notice to each person 
named therein, including the member and the alternate payee 
named in the order, together with an explanation of the 
procedures followed by the fund. 

2. Upon receipt of a domestic relations order, the ~eap~ 
executive director shall, if the account is in pay status or 
begins pay status during the review, segPegate order funds 
segregated in a separate account of the fund or in an escrow 
account affie~Ats which the alternate payee would be entitled to 
by direction of the order, if aAy ascertainable from the 
proposed order. 

3. Upon receipt of a domestic relations order, the ~eap~ 
executive director shall review the domestic relations order 
to determine if it is a qualified order as established by the 
model language format specified by the board. 

4. The domestic relations order shall be considered a qualified 
order when the executive director notifies the parties the 
order is approved and a certified copy of the court order has 
been submitted to the office. 

5. If the order becomes qualified w~tR~A-e~gRteeA-ffi9AtRs-ef-tRe 
~A~ttat-Peeet~t, the executive director shall: 

a. Send notice to all persons named in the order and any 
representatives designated in writing by such person that 
a determination has been made that the order is a 
qualified domestic relations order. 

b. Comply with the terms of the order. 

c. If a segregated account or an escrow account has been 
established for an alternate payee, distribute the amount, 
plus interest at--a--Pate--~etePffi~Ae~--~y--tRe-~eaP~, as 
provided under subdivision d of subsection 1 of section 
71-02-01-01 to the alternate payee. 

s~ 6. a. tA--tRe--eveAt If the order is determined not to be a 
qualified domestic relations order or a determination 
cannot be made as to whether the order is qualified or not 
qualified within eighteen months eP of receipt of such 
order, the ~eaP~ executive director shallt 
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a~--5eA8 send written notification of s~eR termination of 
review~all parties at least forty-five days prior to 
the end of the eighteen-month review period. At the end 
of the eighteen-month review period, the proposed order is 
deemed to be withdrawn and of no legal effect. 

b. If a segregated account or an escrow account has been 
established for an alternate payee, the executive director 
shall distribute the amounts in the segregated account or 
escrow account, plus interest at a rate determined by the 
board, to the person or persons who would be entitled to 
receive such amount in the absence of an order. 

c. If determined after the expiration of the eighteen-month 
period the order {as--ffiea~f~ea;--~f--a~~+~eae+e~ is a 
qualified domestic relations order, the qualified domestic 
relations order must be applied prospectively only. 

History: Effective October 1, 1991; amended effective July 1, 1994. 
General Authority: NDCC 39-03.1-06 
Law Implemented: NDCC 39-03.1-14.2 
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STAFF COMMENT: Chapter 71-05-09 contains all new material but is not 
underscored so as to improve readability. 

Section 
71-05-09-01 

71-05-09-02 

CHAPTER 71-95-99 
INDEXING FINAL AVERAGE SALARY FOR 

VESTED TERMINATED CONTRIBUTORS 

Calculation of Final Average Salary 
Increase for Deferred Vested Contributors 

Multiple Plan Members 

71-95-99-91. Calculation of final average salary increase for 
deferred vested contributors. Final average salary used for calculating 
deferred vested retirement benefits for contributors who terminate with 
ten or more years of service in the highway patrol retirement system 
must be increased on an annual basis following the contributor 1 s 
termination date until the date the contributor begins to receive 
retirement benefits. 

The increase must be approximately equal to or less than the 
annual salary increase provided by law to state employees at a rate set 
by the board upon the recommendation of the plan 1 s actuary. 

If the increase is for a period of less than twelve months, the 
increase must be in proportion to the number of months in the period. 

History: Effective July 1, 1994. 
General Authority: NDCC 39-03.1-06 
Law Implemented: NDCC 39-03.1-11(5) 

71-95-99-92. Multiple plan members. If a contributor has a 
combination of ten years of cumulative service with the public employees 
retirement system, the teachers 1 fund for retirement, and the highway 
patrol retirement system, a contributorls final average salary for the 
highway patrol retirement system must be increased in the manner 
provided for in section 71-05-09-01. 

History: Effective July 1, 1994. 
General Authority: NDCC 39-01.1-11, 39-03.1-06 
Law Implemented: NDCC 39-03.1-11(5), 39-03.1-14.1(1) 
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TITLE 75 

Department of Human Services 
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MAY 1994 

CHAPTER 75-82-82 

AGENCY SYNOPSIS: Regarding proposed amendments to North Dakota 
Administrative Code chapter 75-02-02, Medical Services. 

A public hearing was conducted on November 3, 1993, concerning proposed 
amendments to North Dakota Administrative Code, chapter 75-02-02, 
Medical Services, specifically adding a new subsection 6 to section 
75-02-02-08, Amount, Duration, and Scope of Medical Assistance, 
concerning the implementation of managed care requirements for certain 
Medicaid recipients. 

The amendments to section 75-02-02-08 were adopted as interim final 
rules effective July 1, 1994. Emergency rulemaking was necessary 
because a delay in rulemaking was likely to cause a loss of federal 
revenues appropriated to support the administration of the Medicaid 
program, a duty imposed upon the Department of Human Services by North 
Dakota Century Code section 50-06-05.1 and North Dakota Century Code 
chapter 50-24.1, if the effective date of the amendment was May 1, 1994, 
as would be likely if diligent nonemergency rulemaking was pursued. 

During the period before the effective date, the unamended rule would 
not conform to the requirements of a waiver issued by the Health Care 
Financing Administration, a division of the United States Department of 
Health and Human Services, pursuant to 42 U.S.C. § 1396r(b)(1), of 
requirements imposed pursuant to 42 U.S.C. Chapter 7, Subchapter XIX, 
which requires the state of North Dakota to operate a primary care case 
management program beginning January 1, 1994. If the department did not 
conform the Medicaid program to this federal requirement, it may not 
lawfully claim federal funds otherwise available to provide Medicaid 
benefits for the period beginning January 1, 1994, and ending May 1, 
1994. 
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Section 75-02-02-08(6}: Adds a new subsection 6 to implement managed 
care requirements for families and children receiving Medicaid benefits, 
but not to persons who are over age 65, blind, or disabled, and requires 
a recipient to identify a particular physician as a primary care 
physician. 

75-92-92-98. Amount, duration, and scope of medical assistance. 

1. Within any limitations which may be established by rule, 
regulation, or statute and within the limits of legislative 
appropriations, eligible recipients may obtain the medical and 
remedial care and services which are described in the approved 
state plan for medical assistance in effect at the time the 
service is rendered and which may include: 

a. Inpatient hospital services (other than services in an 
institution for mental diseases}. 11 Inpatient hospital 
services.. are those items and services ordinarily 
furnished by the hospital for the care and treatment of 
inpatients provided under the direction of a physician or 
dentist in an institution maintained primarily for 
treatment and care of patients with disorders other than 
tuberculosis or mental diseases and which is licensed or 
formally approved as a hospital by an officially 
designated state standard-setting authority and is 
qualified to participate under title XVIII of the Social 
Security Act, or is determined currently to meet the 
requirements for such participation; and which has in 
effect a hospital utilization review plan applicable to 
all patients who receive medical assistance under title 
XIX of the Act. 

b. Outpatient hospital services. 11 0utpatient hospital 
services .. are those preventive, diagnostic, therapeutic, 
rehabilitative, or palliative items or services furnished 
by or under the direction of a physician or dentist to an 
outpatient by an institution which is licensed or formally 
approved as a hospital by an officially designated state 
standard-setting authority and is qualified to participate 
under title XVIII of the Social Security Act, or is 
determined currently to meet the requirements for such 
participation. 

c. Other laboratory and x-ray services. 11 0ther laboratory 
and x-ray services.. means professional and technical 
laboratory and radiological services ordered by a 
physician or other licensed practitioner of the healing 
arts within the scope of the physician•s or practitioner•s 
practice as defined by state law, and provided to a 
patient by, or under the direction of, a physician or 
licensed practitioner, in an office or similar facility 
other than a hospital outpatient department or a clinic, 
and provided to a patient by a laboratory that is 
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qualified to participate under title XVIII of the Social 
Security Act, or is determined currently to meet the 
requirements for such participation. 

d. Skilled nursing home services (other than services in an 
institution for mental diseases) for individuals 
twenty-one years of age or older~ "Skilled nursing home 
services" means those items and services furnished by a 
licensed and otherwise eligible skilled nursing home or 
swing-bed hospital maintained primarily for the care and 
treatment of inpatients with disorders other than mental 
diseases which are provided under the direction of a 
physician or other licensed practitioner of the healing 
arts within the scope of the physician's or practitioner's 
practice as defined by state law. 

e. Intermediate nursing care (other than services in an 
institution for mental diseases). "Intermediate nursing 
care" means those items and services furnished by a 
currently licensed intermediate care facility or swing-bed 
hospital maintained for the care and treatment of 
inpatients with disorders other than mental diseases which 
are provided under the direction of a physician or other 
licensed practitioner of the healing arts within the scope 
of the physician's or practitioner's practice as defined 
by state law. 

f. Early and periodic screening and diagnosis of individuals 
under twenty-one years of age, and treatment of conditions 
found. Early and periodic screening and diagnosis of 
individuals under the age of twenty-one who are eligible 
under the plan to ascertain their physical or mental 
defects, and health care, treatment, and other measures to 
correct or ameliorate defects and chronic conditions 
discovered thereby. Federal financial participation is 
available for any item of medical or remedial care and 
services included under this subsection for individuals 
under the age of twenty-one. Such care and services may 
be provided under the plan to individuals under the age of 
twenty-one, even if such care and services are not 
provided, or are provided in lesser amount, duration, or 
scope to individuals twenty-one years of age or older. 

g. Physician's services, whether furnished in the office, the 
patient's home, a hospital, a skilled nursing home, or 
elsewhere. "Physician's services" are those services 
provided, within the scope of practice of the physician's 
profession as defined by state law, by or under the 
personal supervision of an individual licensed under state 
law to practice medicine or osteopathy. 

h. Medical care and any other type of remedial care 
recognized under state law, furnished by licensed 
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practitioners within the scope of their practice as 
defined by state law. This term means any medical or 
remedial care or services other than physicians• services, 
provided within the scope of practice as defined by state 
law, by an individual licensed as a practitioner under 
state law. 

i. Home health care services. "Home health care services" in 
addition to the services of physicians, dentists, physical 
therapists, and other services and items available to 
patients in their homes and described elsewhere in these 
definitions, are any of the following items and services 
when they are provided on recommendation of a licensed 
physician to a patient in the patient•s place of 
residence, but not including as a residence a hospital or 
a skilled nursing home: 

(1) Intermittent or part-time nursing services furnished 
by a home health agency. 

(2) Intermittent or part-time nursing services of a 
professional registered nurse or a licensed practical 
nurse when under the direction of the patient•s 
physician, when no home health agency is available to 
provide nursing services. 

(3) Medical supplies, equipment, and appliances 
recommended by the physician as required in the care 
of the patient and suitable for use in the home. 

(4) Services of a home health aide who is an individual 
assigned to give personal care services to a patient 
in accordance with the plan of treatment outlined for 
the patient by the attending physician and the home 
health agency which assigns a professional registered 
nurse to provide continuing supervision of the aide 
on the aide•s assignment. "Home health agency" means 
a public or private agency or organization, or a 
subdivision of such an agency or organization, which 
is qualified to participate as a home health agency 
under title XVIII of the Social Security Act, or is 
determined currently to meet the requirements for 
such participation. 

j. Private duty nursing services. "Private duty nursing 
services" are nursing services provided by a professional 
registered nurse or a licensed practical nurse, under the 
general direction of the patient•s physician, to a patient 
in the patient•s own home or extended care facility when 
the patient requires individual and continuous care beyond 
that available from a visiting nurse or that routinely 
provided by the nursing staff of the hospital, nursing 
home, or extended care facility. 
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k. Dental services. "Dental services" are any diagnostic, 
preventive, or corrective procedures administered by or 
under the supervision of a dentist in the practice of the 
dentist•s profession and not excluded from coverage. Such 
services include treatment of the teeth and associated 
structures of the oral cavity, and of disease, injury, or 
impairment which may affect the oral or general health of 
the individual. "Dentist" means a person licensed to 
practice dentistry or dental surgery. Any procedure 
related to the preparation of "fixed bridgework" which 
involves the use of crowns and bridgework materials in 
concert with one another, but not including single crowns, 
is excluded from coverage unless a prior treatment 
authorization request, submitted by the attending dentist 
and approved by the department•s dental consultant, 
describes a condition or combination of conditions which 
render the use of dentures impracticable or which may be 
more economically ameliorated by fixed bridgework than by 
dentures. 

1. Physical therapy and related services. "Physical therapy 
and related services" means physical therapy, occupational 
therapy, and services for individuals with speech, 
hearing, and language disorders, and the use of such 
supplies and equipment as are necessary. 

(1) "Physical therapy" means those services prescribed by 
a physician and provided to a patient by or under the 
supervision of a qualified physical therapist. A 
qualified physical therapist is a graduate of a 
program of physical therapy approved by the council 
on medical education of the American medical 
association in collaboration with the American 
physical therapy association, or its equivalent, and 
where applicable, is licensed by the state. 

(2) "Occupational therapy" means those services 
prescribed by a physician and provided to a patient 
and given by or under the supervision of a qualified 
occupational therapist. A qualified occupational 
therapist is registered by the American occupational 
therapy association or is a graduate of a program in 
occupational therapy approved by the council on 
medical education of the American medical association 
and is engaged in the required supplemental clinical 
experience prerequisite to registration by the 
American occupational therapy association. 

(3) "Services for individuals with speech, hearing, and 
language disorders" are those diagnostic, screening, 
preventive, or corrective services provided by or 
under the supervision of a speech pathologist or 
audiologist in the practice of the pathologist•s or 
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audiologist's profession for which a patient is 
referred by a physician. A speech pathologist or 
audiologist is one who has been granted the 
certificate of clinical competence in the American 
speech and hearing association, or who has completed 
the equivalent educational requirements and work 
experience necessary for such a certificate, or who 
has completed the academic program and is in the 
process of accumulating the necessary supervised work 
experience required to qualify for such a 
certificate. 

m. Prescribed drugs, prosthetic devices, and dentures where a 
request is submitted by the attending dentist and granted 
prior approval by the department's dental consultant; and 
eyeglasses prescribed by a physician skilled in diseases 
of the eye or by an optometrist, whichever the individual 
may select. 

(1) "Prescribed drugs" are any simple or compounded 
substance or mixture of substances prescribed as such 
or in other acceptable dosage forms for the cure, 
mitigation, or prevention of disease, or for health 
maintenance, by a physician or other licensed 
practitioner of the healing arts within the scope of 
the physician's or practitioner's professional 
practice as defined and limited by federal and state 
law. With respect to "prescribed drugs" federal 
financial participation is available in expenditures 
for drugs dispensed by licensed pharmacists and 
licensed authorized practitioners in accordance with 
North Dakota Century Code chapter 43-17. When 
dispensing, the practitioner must do so on the 
practitioner's written prescription and maintain 
records thereof. 

(2) "Dentures" means artificial structures prescribed by 
a dentist to replace a full or partial set of teeth 
and made by, or according to the directions of, a 
dentist. The term does not mean those artificial 
structures, commonly referred to as "fixed 
bridgework", which involve the use of crowns and 
bridgework materials in concert with one another. 

(3) "Prosthetic devices" means replacement, corrective, 
or supportive devices prescribed for a patient by a 
physician or other licensed practitioner of the 
healing arts within the scope of the physician's or 
practitioner's practice as defined by state law for 
the purpose of artificially replacing a missing 
portion of the body, or to prevent or correct 
physical deformity or malfunction, or to support a 
weak or deformed portion of the body. 
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(4) 11 Eyeglasses 11 are lenses, including frames when 
necessary, and other aids to vision prescribed by a 
physician skilled in diseases of the eye, or by an 
optometrist, whichever the patient may select, to aid 
or improve vision. 

n. Other diagnostic, screening, preventive, and 
rehabilitative services. 

(1) 11 Diagnostic services 11 other than those for which 
provision is made elsewhere in these definitions, 
include any medical procedures or supplies 
recommended for a patient by the patient•s physician 
or other licensed practitioner of the healing arts 
within the scope of the physician•s or practitioner•s 
practice as defined by state law, as necessary to 
enable the physician or practitioner to identify the 
existence, nature, or extent of illness, injury, or 
other health deviation in the patient. 

(2) 11 Screening services 11 consist of the use of 
standardized tests performed under medical direction 
in the mass examination of a designated population to 
detect the existence of one or more particular 
diseases or health deviations or to identify suspects 
for more definitive studies. 

(3) 11 Preventive services.. are those provided by a 
physician or other licensed practitioner of the 
healing arts, within the scope of the physician•s or 
practitioner•s practice as defined by state law, to 
prevent illness, disease, disability, and other 
health deviations or their progression, prolong life, 
and promote physical and mental health and 
efficiency. 

(4) 11 Rehabilitative services.. in addition to those for 
which provision is made elsewhere in these 
definitions, include any medical remedial items or 
services prescribed for a patient by the patient•s 
physician or other licensed practitioner of the 
healing arts, within the scope of the physician•s or 
practitioner•s practice as defined by state law, for 
the purpose of maximum reduction of physical or 
mental disability and restoration of the patient to 
the patient•s best possible functional level. 

o. Care and services in a certified mental institution for 
individuals under twenty-one years of age or sixty-five 
years of age or over. 

p. Any other medical care and any other type of remedial care 
recognized under state law, specified by the secretary. 
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This term includes, but is not limited to, the following 
items: 

(1) Transportation, including expenses for transportation 
and other related travel expenses, necessary to 
securing medical examinations or treatment when 
determined by the agency to be necessary in the 
individual case. "Travel expenses" are defined to 
include the cost of transportation for the individual 
by ambulance, taxicab, common carrier, or other 
appropriate means; the cost of outside meals and 
lodging en route to, while receiving medical care, 
and returning from a medical resource; and the cost 
of an attendant may include transportation, meals, 
lodging, and salary of the attendant, except that no 
salary may be paid a member of the patient•s family. 

(2) Family planning services, including drugs, supplies, 
and devices, when such services are under the 
supervision of a physician. There will be freedom 
from coercion or pressure of mind and conscience and 
freedom of choice of method, so that individuals can 
choose in accordance with the dictates of their 
consciences. 

(3) Whole blood, including items and services required in 
collection, storage, and administration, when it has 
been recommended by a physician and when it is not 
available to the patient from other sources. 

(4) Skilled nursing home services, as defined in 
subdivision d, provided to patients under twenty-one 
years of age. 

(5) Emergency hospital services which are necessary to 
prevent the death or serious impairment of the health 
of the individual and which, because of the threat to 
the life or health of the individual, necessitate the 
use of the most accessible hospital available which 
is equipped to furnish such services, even though the 
hospital does not currently meet the conditions for 
participation under title XVIII of the Social 
Security Act, or definitions of inpatient or 
outpatient hospital services set forth in 
subdivisions a and b. 

2. The following limitations exist with respect to medical and 
remedial care and services covered or provided under the 
medical assistance program. 

a. Coverage will not be extended and payment will not be made 
for diet remedies prescribed for eligible recipients. 
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b. Coverage will not be extended and payment will not be made 
for alcoholic beverages prescribed for eligible 
recipients. 

c. Coverage will not be extended and payment will not be made 
for orthodontia prescribed for eligible recipients, except 
for orthodontia necessary to correct serious functional 
problems. 

d. Coverage and payment for eye examinations and eyeglasses 
for eligible recipients shall be limited to examinations 
and eyeglass replacements necessitated because of visual 
impairment. Coverage and payment for eyeglass frames is 
available for a reasonable number of frames, and in a 
reasonable amount, not to exceed limits set by the 
department. The department shall make available to all 
practitioners dispensing eyeglass frames, and to anyone 
else who may make inquiry, information concerning 
established limits. No coverage exists, and no payment 
will be made, for eyeglass frames which exceed the limits. 

e. Coverage and payment for home health care services and 
private duty nursing services must be limited to a monthly 
amount determined by taking the monthly charge, to the 
medical assistance program, for the most intensive level 
of nursing care in the most expensive nursing home in the 
state and subtracting therefrom the cost, in that month, 
of all medical and remedial services furnished to the 
recipient (except physician services and prescribed 
drugs). For the purposes of determining this limit, 
remedial services include, but are not limited to, home 
and community-based services, service payments to the 
elderly and disabled, homemaker and home health aide 
services, and rehabilitative services, regardless of the 
source of payment for such services. This limit may be 
exceeded, in unusual and complex cases, if the provider 
has submitted a prior treatment authorization request 
describing each medical and remedial service to be 
received by the recipient, stating the cost of that 
service, describing the medical necessity for the 
provision of the home health care services or private duty 
nursing services, and explaining why less costly 
alternative treatment will not afford necessary medical 
care; and has had the request approved. 

f. Coverage and payment for the following transportation 
services is limited to: 

(1) Twenty cents per mile for travel in a private motor 
vehicle; 

(2) Seventeen dollars per day for meals en route to, 
while receiving medical care, and while returning 
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from a medical resource, for the person receiving 
medical care, and where medically necessary, an 
attendant; provided that days during which meals are 
provided by the medical resource are not counted; and 

(3) Thirty-five dollars per night, in state, and fifty 
dollars per night, out of state, for lodging en route 
to, while receiving medical care, and while returning 
from a medical resource, for the person receiving 
medical care, and where medically necessary, an 
attendant; provided that nights during which lodging 
is provided by the medical resource are not counted. 

g. Coverage and payment for physician 1 s services furnished in 
the physician 1 S office are subject to a copayment of two 
dollars for each office visit unless the medicaid 
recipient receiving the service: 

(1) Lives in a nursing facility, intermediate care 
facility for the mentally retarded, the state 
hospital, or the Anne Carlsen school-hospital; 

(2) Receives swing bed services in a hospital; 

(3) Has not reached the age of twenty-one years; 

(4) Is pregnant; 

(5) Is entitled to have a portion of the cost of the 
visit paid for by medicare; 

(6) Requires emergency services; or 

(7) Receives family planning services during the visit. 

3. Remedial services provided by residential facilities such as 
licensed homes for the aged and infirm, licensed foster care 
homes or facilities, and specialized facilities are not 
covered services but expenses incurred in securing such 
services must be deducted from countable income in determining 
financial eligibility. For the purposes of this chapter, 
11 remedial services 11 means those services, provided in the 
above-identified facilities, which produce the maximum 
reduction of physical or mental disability and restoration of 
a recipient to the recipient 1 S best possible functional level. 

4. The department may refuse payment for any covered service or 
procedure for which a prior treatment authorization request is 
required but not secured, but shall consider making payment if 
the vendor demonstrates that the failure to secure the 
required prior treatment authorization request was the result 
of oversight and the vendor has not failed to secure a 
required prior treatment authorization request within the 
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twelve months prior to the month in which the services or 
procedures were furnished. 

5. A vendor of medical services which provides a covered service 
but fails to receive payment due to the operation of 
subsection 4, and which attempts to collect from the eligible 
recipient or the eligible recipient's responsible relatives 
any amounts which would have been paid by the department but 
for the operation of subsection 4, has by so doing breached 
the agreement referred to in subsection 4 of section 
75-02-02-10. 

6. a. 

(1) Who are required by this subsection to select, or 
have selected on their behalf, a primary care 
physician, but who have not selected, or have not had 
selected on their behalf, a primary care physician; 
or 

(2) By a provider who is not the primary care physician 
selected by or on behalf of the recipient or who has 
not received a referral of such a recipient from the 
primary care physician. 

b. A primary care physician must be selected by or on behalf 
of the members of a medical assistance unit which 
includes: 

(1) 

(2) 

Persons who are rece1v1ng cash assistance payments 
through aid to families with dependent children. 

Persons who are deemed to be recipients of aid to 
families with dependent children, including: 

(a) 

(b) 

(c) 

Persons denied an aid to families with dependent 
children payment solely because the amount would 
be less than ten dollars; 

Persons whose aid to families with dependent 
children payments are reduced to zero by reason 
of recovery of overpayment of aid to families 
with dependent children funds; and 

Families who were receiving aid to families with 
dependent children cash assistance payments in 
at least three of the six months immediately 
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(3) 

(4) 

(5) 

(6) 

recedin the month in which became 
ineli ible as a result wholl or artl of the 
collection or increased collection of child or 
spousal support and are deemed to be recipients 
of aid to families with dependent children, and 
continue eligible for medicaid for four calendar 
months following the month for which the final 
cash payment was made. 

Families that received aid to families with dependent 
children payments in at least three of the six months 
immediately preceding the month in which the family 
became ineligible for aid to families with dependent 
children solely because of increased hours of, or 
income from, employment of the caretaker relative; or 
which became ineligible for aid to families with 
dependent children solely because a member of the 
famil lost one of the time-limited aid to families 
with de endent children earned income disre ards the 
thirt dollar earned income disre ard and the 
disre ard of one-third of earned income . 

Pregnant women whose pregnancy has been medically 
verified and who would be eligible for an aid to 
families with dependent children cash payment on the 
basis of the income and asset requirements of the 
state-approved aid to families with dependent 
children plan. 

Children born to eligible pregnant women who have 
applied for and been found eligible for medicaid on 
or before the day of the child•s birth, for sixty 
days after the day of the child•s birth and for the 
remaining days of the month in which the sixtieth day 
falls. 

Persons who are members of families who would be 
eligible for aid to families with dependent children 
if that ro ram did not limit under 42 U.S.C. 
607 b 2 B i the number of months with res ect to 
which a family receives such aid. 

(7) All individuals under age twenty-one who are not 
receiving aid to families with dependent children, 
but whose income and assets are at or below the aid 
to families with dependent children program limits. 

(8) Eligible caretaker relatives and individuals under 
age twenty-one in aid to families with dependent 
children families who do not meet financial or 
certain technical aid to families with de endent 
children re uirements i.e. work re uirements for a 
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cash payment, but meet medically needy income and 
asset standards. 

(9) All individuals under the age of twenty-one who 
qualify for and require medical services on the basis 
of insufficient income and assets, but who do not 
qualify as categorically needy, including children in 
stepparent families who are ineligible for aid to 
families with dependent children, but not including 
children in foster care. 

(10) Pregnant women whose pregnancy has been medically 
verified and who, except for income and assets, would 
be eligible as categorically needy. 

(11) Pregnant women whose pregnancy has been medically 
verified and who qualify on the basis of financial 
eligibility. 

(12) Eligible pregnant women who applied for medicaid 
during pregnancy, and for whom recipient liability 
for the month was met no later than on the date each 
pregnancy ends, continue to be eligible, as though 
pregnant. for sixty days after the day each pregnancy 
ends, and for the remaining days of the month in 
which the sixtieth day falls. 

(13) Pregnant women whose pregnancy has been medically 
verified and who meet the nonfinancial and asset 
requirements of the medicaid program and whose family 
income is at or below one hundred thirty-three 
percent of the poverty level. 

(14) Eligible pregnant women who applied for medicaid 
during pregnancy who continue to be eligible, as 
though pregnant, for sixty days after the day each 
pregnancy ends, and for the remaining days of the 
month in which the sixtieth day falls. 

(15) Children under the age of six who meet the 
nonfinancial and asset requirements of the medicaid 
program and whose family income is at or below one 
hundred thirty-three percent of the poverty level. 

(16) Children, age six or older, born after September 30, 
1983, who meet the nonfinancial and asset 
requirements of the medicaid program and whose family 
income is at or below one hundred percent of the 
poverty level. 

c. Physicians practicing in the following specialties, 
practices, or locations may be selected as primary care 
physicians: 
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(1) Family practice; 

(2) Internal medicine; 

(3) Obstetrics; 

(4) Pediatrics; 

(5) Osteopathy; 

(6) General practice; 

(7) Physicians employed at rural health clinics; 

(8) Physicians employed at federally qualified health 
centers; and 

(9) Physicians employed at Indian health clinics. 

d. A recipient identified in subdivision b need not select. 
or have selected on the recipient•s behalf. a primary care 
physician if: 

(1) Aged. blind. or disabled; 

(2) The period for which benefits are sought is prior to 
the date of application; 

(3) Despite diligent effort. the recipient is unable to 
find a physician willing to act as primary care 
physician; 

(4) Receiving foster care or subsidized adoption 
benefits; or 

(5) Receiving home and community-based services. 

e. Payment may be made for the following medically necessary 
covered services whether or not provided by, or upon 
referral from. a primary care physician: 

(1) Certified family nurse practitioner services; 

(2) Certified pediatric nurse practitioner services; 

(3) Early and periodic screening of recipients under 
twenty-one years of age; 

(4) Family planning services; 

(5) Certified nurse midwife services; 

(6) Podiatric services; 
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(7) Optometric services; 

(8) Chiropractric services; 

(9) Clinic services; 

(10) Dental services; 

(11) Intermediate care facility services for the mentally 
retarded; 

(12) Emergency services; 

(13) Transportation services; 

(14) Case management services; 

(15) Home and community-based services; 

(16) Nursing facility services; 

(17) Prescribed drugs; 

(18) Phychiatric services; 

(19) Ophthalmic services; 

(20) Obstetrical services; and 

(21) Psychological services. 

f. A primary care physician must be selected for each 
recipient. 

g. Primary care physicians may not be changed more often than 
once every six months without good cause. Good cause for 
changing primary care physicians less than six months 
after a previous selection of a primary care physician 
exists if: 

(1) The recipient relocates; 

(2) Significant changes in the recipient•s health require 
the selection of a primary care physician with a 
different specialty; 

(3) The primary care physician relocates or is 
reassigned; 

(4) The selected physician refuses to act as a primary 
care physician or refuses to continue to act as a 
primary care physician; or 
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(5) The department, or its agents, determine. in the 
exercise of sound discretion, that a change of 
primary care physician is necessary. 

History: Amended effective September 1. 1978; September 2, 1980; 
February 1, 1981; November 1, 1983; May 1, 1986; November 1, 1986; 
November 1, 1987; January 1, 1991; July 1, 1993; January 1, 1994. 
General Authority: NDCC 50-24.1-04 
Law Implemented: NDCC 50-24.1-04; 42 USC 1396n(b)(1); 42 CFR 431.53, 
42 CFR 431.110, 42 CFR 435.1009, 42 CFR Part 440, 42 CFR Part 441, 
subparts A, B, & D, 45 CFR 435.732 
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CHAPTER 75-92-92.1 

AGENCY SYNOPSIS: Regarding proposed amendments to North Dakota 
Administrative Code chapter 75-02-02.1, Eligibility for Medicaid. 

A public hearing was conducted on November 3, 1993, concerning proposed 
amendments to North Dakota Administrative Code chapter 75-02-02.1, 
Eligibility for Medicaid, concerning covered groups, spousal 
impoverishment prevention, trusts, and disqualifying transfers. 

The amendments to section 75-02-02.1-05(1)(j) were adopted as interim 
final rules effective January 1, 1994. The remaining amendments to 
chapter 75-02-02.1 were adopted as interim final rules effective 
October 1, 1993. Emergency rulemaking was necessary because a delay in 
rulemaking was likely to cause a loss of federal revenues appropriated 
to support the administration of the Medicaid program, a duty imposed 
upon ·the Department of Human Services by North Dakota Century Code 
section 50-06-05.1 and North Dakota Century Code chapter 50-24.1, if the 
effective date of the amendment was May 1, 1994, as would be likely if 
diligent nonemergency rulemaking was pursued. 

During the period before the effective dates, the remaining unamended 
rules would not conform to 42 U.S.C. section 1396p, as amended by 
section 13611 of the Omnibus Budget Reconciliation Act of 1994, 
effective October 1, 1993, which requires states administering Medicaid 
programs to apply certain procedures and requirements concerning the 
transfers of assets made after August 1, 1993, and the treatment of 
certain trusts established after August 10, 1993, to all Medicaid 
eligibility determinations made on or after October 1, 1993. If the 
department did not conform the Medicaid program to this federal 
requirement, it may not lawfully claim federal funds otherwise available 
to provide Medicaid benefits. 

75-02-02.1-05(1)(j): Describes a newly covered group of qualified 
family members. 

75-02-02.1-24, Spousal Impoverishment Prevention: Describes the showing 
required of a community spouse who seeks an asset allowance in excess of 
the community spouse countable asset allowance. 

75-02-02.1-31, Trusts: Provides that the section applies to any trust 
not subject to section 75-02-02.1-31.1. 

75-02-02.1-31.1, Trusts Established by Applicants. Recipients. or Their 
Spouses After August 10, 1993: A new section which describes the 
Medicaid eligibility treatment of trusts established by applicants, 
recipients, or their spouses after August 10, 1993. 

75-02-02.1-33. Disqualifying Transfers: Amends the provisions under 
which a transfer of assets is presumed to have been intended to create 
Medicaid eligibility. 
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75-02-02.1-33.1, Disqualifying Transfers Made After August 10, 1993: A 
new section which describes the Medicaid eligibility treatment of 
transfers of assets or income by Medicaid applicants, recipients, or 
their spouses, made after August 10, 1993. 

75-92-92.1-91. Definitions. For the purposes of this chapter: 

1. 11 Agency.. means the North Dakota department of human services. 

2. 11 Aid to families with dependent children 11 means a program 
administered under North Dakota Century Code chapter 50-09 and 
title IV-A of the Social Security Act [42 U.S.C. 601 et seq.]. 

3. 11 Asset 11 means any kind of property or property interest, 
whether real, personal, or mixed, whether liquid or illiquid, 
and whether or not presently vested with possessory rights. 

4. 11 Blind 11 has the same meaning as the term has when used by the 
social security administration in the supplemental security 
income program. 

5. 11 Child 11 means a person, under twenty-one, or, if b 1 i nd or 
disabled, under age eighteen, who is not living independently. 

6. 11 Contiguous 11 means real property which is not separated by 
other real property owned by others. Roads and other public 
rights of way which run through the property, even if owned by 
others, do not affect the property•s contiguity. 

7. 11 County agency 11 means the county social service board. 

8. 11 Department 11 means the North Dakota department of human 
services. 

9. 11 Disabled 11 has the same meaning as the term has when used by 
the social security administration in the supplemental 
security income program. 

10. 11 Disabled adult child 11 means a disabled or blind person over 
the age of twenty-one who became blind or disabled before age 
twenty-two. 

11. 11 Earned income 11 means income which is currently received as 
wages, salaries, commissions, or profits from activities in 
which an individual or family is engaged through either 
employment or self-employment. There must be an appreciable 
amount of personal involvement and effort, on the part of the 
individual or family, for income to be considered 11 earned 11

• 

12. 11 Full calendar month 11 means the period which begins at 
midnight on the last day of the previous month and ends at 
midnight on the last day of the month under consideration. 
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13. 11 Good faith effort to sell 11 means an honest effort to sell in 
a manner which is reasonably calculated to induce a willing 
buyer to believe that the property offered for sale is 
actually for sale at a fair price. A good faith effort to 
sell includes, at a minimum, making the offer at a stated 
minimum price equal to seventy-five percent of fair market 
value (sixty-six and two-thirds percent of fair market value 
with respect to determination of qualified disabled and 
working individual benefits under section 75-02-02.1-23), in 
the following manner: 

a. To any coowner, joint owner, possessor, or occupier of the 
property, and, if no buyer is thereby secured; 

b. To the regular market for such property, if any regular 
market exists, or, if no regular market exists; 

c. By public advertisement for sale in a newspaper of general 
circulation, the circulation area of which includes the 
location of any property resource offered for sale, which 
advertisement was published successively for two weeks if 
the newspaper is a weekly publication and for one week if 
the newspaper is a daily publication, and which includes a 
plain and accurate description of the property and the 
name, address, and telephone number of a person who will 
answer inquiries and receive offers. 

14. 11 Home 11 includes, when used in the phrase 11 the home occupied by 
the medicaid unit 11

, the land on which the home is located, 
provided that the acreage [hectarage] does not exceed one 
hundred sixty contiguous acres [64.75 hectares] if rural or 
two acres [.81 hectares] if located within the established 
boundaries of a city. 

15 ... Institutionalized person 11 or "institutionalized individual .. 
means a person who is an inpatient in a nursing facility, the 
state hospital, an accredited residential treatment center for 
children, or the Anne Carlsen school-hospital, or who receives 
swing bed care in a hospital. 

16. 11 Living independently .. means, in reference to a child under 
the age of twenty-one or, if blind or disabled, under the age 
of eighteen, a status which arises in any of the following 
circumstances: 

a. The applicant or recipient has served a tour of active 
duty with the armed services of the United States and 
lives separately and apart from the parent. 

b. The applicant or recipient has married, even though that 
marriage may have been dissolved or annulled in a court of 
law. 
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c. The applicant or recipient has lived separately and apart 
from both parents for at least six consecutive months 
after the date the applicant or recipient left a parental 
home, continues to live separately and apart from both 
parents, and has received no support or assistance from 
either parent while living separately and apart. For 
purposes of this subdivision, periods when the applicant 
or recipient is attending an educational or training 
facility, receiving care in a specialized facility, or is 
an institutionalized person are deemed to be periods when 
the applicant or recipient was living with a parent. 

d. Both parents from whom support could ordinarily be sought, 
and the property of such parents, is outside the 
jurisdiction of the courts of the United States or any of 
the United States. 

17. 11 Medicaid 11 means a program implemented pursuant to North 
Dakota Century Code chapter 50-24.1 and 42 U.S.C. 1396 et seq. 
to furnish medical assistance, as defined in 42 U.S.C. 
1396d(a), to persons determined eligible for medically 
necessary, covered medical, and remedial services. 

18. 11 Medicaid unit 11 means an individual, a married couple, or a 
family with children under twenty-one years of age (or, with 
respect to a blind or disabled child, under eighteen years of 
age), whose income and assets are considered in determining 
eligibility for any member of that unit, without regard to 
whether the members of the unit all physically reside in the 
same location. 

19. "Medicare cost sharing 11 means the following costs: 

a. (1) Medicare part A premiums; and 

(2) Medicare part B premiums; 

b. Medicare coinsurance; 

c. Medicare deductibles; and 

d. Twenty percent of the allowed cost for medicare covered 
services where medicare covers only eighty percent of the 
all owed costs. 

20. "Occupied" means, when used in the phrase "the home occupied 
by the medicaid unit", the home the medicaid unit is living in 
or, if temporarily absent from, possessed with an intention to 
return and the capability of returning within a reasonable 
length of time. Property is not occupied if the right to 
occupy has been given up through a rental or lease agreement, 
whether or not that rental or lease agreement is written. 
Property is not occupied by an individual in long-term care or 
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the state hospital, with no spouse, disabled adult child, or 
child under age twenty-one at home, unless a physician has 
certified that the individual is likely to return home within 
six months. 

21. 11 Persons deemed to be receiving aid to families with dependent 
children .. means those persons who are not receiving an aid to 
families with dependent children money payment, but who must 
be treated as recipients of such benefits because federal law 
or regulations so provides. 

22. 11 Pre-need funeral service contractu has the same meaning 
provided for in subsection 2 of North Dakota Century Code 
section 43-10.1-01. 

23. 11 Property which is essential to earning a livelihood 11 means 
property which the applicant or recipient owns, and which the 
applicant or recipient is actively engaged in using to earn 
income, and where the total benefit of such income is derived 
for the applicant or recipient's needs. An applicant or 
recipient is actively engaged in using the property of that 
individual contributes significant current personal labor in 
using the property for income-producing purposes. The payment 
of social security taxes on the income from such current 
personal labor is an indicator of the active use of the 
property. Property from which an applicant or recipient is 
merely receiving rental or lease income is not essential to 
earning a livelihood. With respect to determination of 
qualified medicare beneficiary benefits under section 
75-02-02.1-22, qualified disabled and working individual 
benefits under section 75-02-02.1-23, and benefits determined 
by applying section 75-02-02.1-24, concerning spousal 
impoverishment prevention, liquid assets may be included as 
property essential to earning a livelihood. The amount of a 
liquid asset used exclusively in a trade or business, which is 
essential to earning a livelihood, is limited to an amount 
reasonably necessary for the continuation of the business. 
Liquid assets may not otherwise be treated as property 
essential to earning a livelihood. 

24. 11 Property which is not saleable without working an undue 
hardship 11 means property which the owner has made a good faith 
effort to sell which has produced no buyer willing to pay an 
amount equaling or exceeding seventy-five percent of the 
property's fair market value (sixty-six and two-thirds percent 
of the property's fair market value with respect to 
determination of qualified disabled and working individual 
benefits under section 75-02-02.1-23), and which is 
continuously for sale. Property may not be included within 
this definition at any time earlier than the first day of the 
first month in which a good faith effort to sell is begun. 
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25. "Regulation", as used in 42 CFR 431.210, 431.244, and 435.912, 
includes any written statement of federal or state law or 
policy, including, but not limited to, federal and state 
constitutions, statutes, regulations, rules, policy manuals or 
directives, policy letters or instructions, and relevant 
controlling decisions of federal or state courts. 

26. "Remedial services" means those services, provided in 
specialized facilities, which produce the maximum reduction of 
physical or mental disability and restoration of the 
facilities' residents to the residents' best possible level of 
functioning. 

27. "Residing in the home" refers to individuals who are 
physically present, individuals who are temporarily absent, 
individuals attending educational facilities, individuals 
receiving acute medical care, and individuals receiving 
services in a specialized facility. 

28. "Specialized facility" means a residential facility, including 
a basic care facility, a licensed family foster care home for 
children or adults, a licensed group foster care home for 
children or adults, a transitional living facility, a facility 
established to provide quarters to clients of a sheltered 
workshop, and any other facility determined by the department 
to be a provider of remedial services, but does not mean an 
acute care facility or a nursing facility. 

29. "State agency" means the North Dakota department of human 
services. 

30. "Supplemental security income" means a program administered 
under title XVI of the Social Security Act [42 U.S.C. 1381 et 
seq.] . · 

31. "The act" means the Social Security Act [42 U.S.C. 301 et 
seq.] . 

32. "Title II" means title II of the Social Security Act [42 
U.S.C. 401 et seq.]. 

33. "Title IV-A" means title IV-A of the Social Security Act [42 
U.S.C. 601 et seq.]. 

34. "Title IV-D" means title IV-D of the Social Security Act [42 
U.S. C. 651 et seq.]. 

35. "Title IV-E" means title IV-E of the Social Security Act [42 
U.S.C. 670 et seq.]. 

36. Title XVI" means title XVI of the Social Security Act [42 
u.s.c. 1381 et seq.]. 
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37. 11 Unearned income 11 means income which is not earned income. 

H;story: Effective December 1, 1991; amended effective December 1, 
1991; July 1, 1993; October 1, 1993. 
General Author;ty: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-01 

75-92-92.1-95. Covered groups. Within the limits of legislative 
appropriation, four broad coverage groups are included under the 
medicaid program. Within each coverage group, one or more aid 
categories is established. These coverage groups do not define 
eligibility for medicaid benefits. Any person who is within a coverage 
group must also demonstrate that all other eligibility criteria are met. 

1. Categorically needy groups include: 

a. Persons who are receiving cash assistance payments through 
aid to families with dependent children. 

b. Persons who are deemed to be recipients of aid to families 
with dependent children including: 

(1) Individuals denied an aid to families with dependent 
children payment solely because the amount would be 
less than ten dollars; 

(2) Individuals whose aid to families with dependent 
children payments are reduced to zero by reason of 
recovery of overpayment of aid to families with 
dependent children funds; 

(3) Families who were receiving aid to families with 
dependent children cash assistance payments in at 
least three of the six months immediately preceding 
the month in which they became ineligible as a result 
(wholly or partly) of the collection or increased 
collection of child or spousal support and are deemed 
to be recipients of aid to families with dependent 
children, and continue eligible for medicaid for four 
calendar months following the month for which the 
final cash payment was made; 

(4) Children for whom adoption assistance maintenance 
payments are made under title IV-E; 

(5) Children for whom foster care maintenance payments 
are made under title IV-E; 

(6) Children who are living in North Dakota and are 
receiving title IV-E adoption assistance payments 
from another state; and 
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(7) Children in a foster care placement in North Dakota 
and receiving a title IV-E foster care payment from 
another state. 

c. Families which received aid to families with dependent 
children payments in at least three of the six months 
immediately preceding the month in which the family became 
ineligible for aid to families with dependent children 
solely because of increased hours of, or income from, 
employment of the caretaker relative; or which became 
ineligible for aid to families with dependent children 
solely because a member of the family lost one of the 
time-limited aid to families with dependent children 
earned income disregards (the thirty dollar earned income 
disregard and the disregard of one-third of earned 
income). 

d. Pregnant women whose pregnancy has been medically verified 
and who would be eligible for an aid to families with 
dependent children cash payment on the basis of the income 
and asset requirements of the state-approved aid to 
families with dependent children plan. 

e. Eligible pregnant women who applied for medicaid during 
pregnancy continue to be eligible, as though they were 
pregnant, for sixty days after the day each pregnancy 
ends, and for the remaining days of the month in which the 
sixtieth day falls. 

f. Children born to eligible pregnant women who have applied 
for and been found eligible for medicaid on or before the 
day of the child•s birth, for sixty days after the day of 
the child•s birth and for the remaining days of the month 
in which the sixtieth day falls. 

g. Aged, blind, or disabled individuals who are receiving 
supplemental security income payments or who appear on the 
state data exchange as zero payment as a result of 
supplemental security income•s recovery of an overpayment 
or who are suspended because the individuals do not have a 
protective payee, provided that the more restrictive 
medicaid criteria is met. 

h. Individuals who meet the more restrictive requirements of 
the medicaid program and qualify for supplemental security 
income benefits under section 1619(a) or 1619(b) of the 
Act [42 U.S.C. 1382h(a) or 1382h(b)]. 

i. Essential spouses of, or persons essential to, individuals 
who received benefits, in December 1973 under the state•s 
approved plan for title XVI of the Social Security Act 
(repealed), who were grandfathered into the supplemental 
security income program and who have continuously received 
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benefits under the supplemental security income program 
and the medicaid program since the inception of the 
supplemental security income program, but only if the 
essential spouse of, or person essential to, the 
individual continues to reside with the individual. 

j. Members of families who would be eligible for aid to 
families with de endent children if that ro ram did not 
limit under 42 U.S.C. 607 b 2 B i the number of 
months with respect to which a family receives such aid. 

2. Optional categorically needy groups include: 

a. All individuals under age twenty-one who are not receiving 
aid to families with dependent children, but whose income 
and assets are at or below the aid to families with 
dependent children program limits. 

b. All individuals under age twenty-one who are residing in 
adoptive homes and who have been determined under the 
state-subsidized adoption program to be eligible as 
provided in state law and in accordance with the 
requirements of the department. 

c. All individuals under age twenty-one who qualify on the 
basis of financial eligibility for medicaid and who are 
residing in foster homes or private child care 
institutions licensed or approved by the department, 
irrespective of financial arrangements, including children 
in a 11 free 11 foster home placement. 

3. Medically needy groups include: 

a. Eligible caretaker relatives and individuals under age 
twenty-one in aid to families with dependent children 
families who do not meet financial or certain technical 
aid to families with dependent children requirements 
(i.e., work requirements) for a cash payment, but meet 
medically needy income and asset standards. 

b. All individuals under the age of twenty-one who qualify 
for and require medical services on the basis of 
insufficient income and assets, but who do not qualify as 
categorically needy, including children in stepparent 
families who are ineligible for aid to families with 
dependent children or children in non-IV-E foster care. 

c. Pregnant women whose pregnancy has been medically verified 
and who, except for income and assets, would be eligible 
as categorically needy. 

d. Pregnant women whose pregnancy has been medically verified 
and who qualify on the basis of financial eligibility. 

493 



e. Eligible pregnant women who applied for medicaid during 
pregnancy, and for whom recipient liability for the month 
was met no later than on the date each pregnancy ends, 
continue to be eligible, as though pregnant, for sixty 
days after the day each pregnancy ends, and for the 
remaining days of the month in which the sixtieth day 
falls. 

f. Aged, blind, or disabled individuals who would be eligible 
for supplemental security income benefits or certain state 
supplemental payments, but who have not applied for cash 
assistance or have sufficient income or assets to meet 
their maintenance needs. 

g. Individuals under age twenty-one (who have been certified 
as needing the service) or age sixty-five and over in the 
state hospital who qualify on the basis of financial 
eligibility. 

4. Poverty level groups include: 

a. Pregnant women whose pregnancy has been medically verified 
and who meet the nonfinancial and asset requirements of 
the medicaid program and whose family income is at or 
below one hundred thirty-three percent of the poverty 
level. 

b. Eligible pregnant women who applied for medicaid during 
their pregnancy who continue to be eligible for sixty days 
after the day each pregnancy ends, and for the remaining 
days of the month in which the sixtieth day falls. 

c. Children under the age of six who meet the nonfinancial 
and asset requirements of the medicaid program and whose 
family income is at or below one hundred thirty-three 
percent of the poverty level. 

d. Children, age six or older, born after September 30, 1983, 
who meet the nonfinancial and asset requirements of the 
medicaid program and whose family income is at or below 
one hundred percent of the poverty level. 

e. Qualified medicare beneficiaries are aged, blind, or 
disabled individuals who are entitled to medicare part A 
benefits, meet the medically needy nonfinancial criteria, 
have assets no greater than twice the supplemental 
security income resource standards, and have income at or 
below one hundred percent of the poverty level. 

f. Qualified disabled and working individuals are individuals 
entitled to enroll in medicare part A under section 1818a 
of the Social Security Act [42 U.S.C. 1395i-2(a)], have 
income no greater than two hundred percent of the federal 
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poverty level, have assets no greater than twice the 
supplemental security income resource standard, and are 
not eligible for medicaid under any other provision. The 
supplemental security income program income and asset 
methodologies must be used and none of the more 
restrictive 209b criteria may be applied. 

g. Special low-income medicare beneficiaries are aged, blind, 
or disabled individuals who are entitled to medicare 
part A benefits, meet the medically needy nonfinancial 
criteria, have assets no greater than twice the 
supplemental security income resource standards, and have 
income above one hundred percent of the poverty level, but 
not in excess of one hundred ten percent of the poverty 
level until January 1, 1995, and thereafter, not in excess 
of one hundred twenty percent of the poverty level. 

H;story: Effective December 1, 1991; amended effective December 1, 
1991; July 1, 1993; January 1, 1994. 
General Author;ty: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-02 

75-82-82.1-24. Spousal ;mpover;shment prevent;on. 

1. Def;n;t;ons. For purposes of this section: 

a. 11 Corrmuni ty spouse.. means the spouse 
institutionalized spouse. 

of an 

b. 11 Family member .. means only minor or dependent children, 
dependent parents, or dependent siblings of the 
institutionalized or corrmunity spouse who are residing 
with the corrmunity spouse. For purposes of applying this 
definition, a family member is dependent only if he or she 
is, and may properly be, claimed as a dependent on the 
federal income tax return filed by the institutionalized 
spouse or the corrmunity spouse, or filed jointly by both. 

c. 11 Institutionalized spouse 11 means an individual who: 

(1) Is receiving swing bed care in a hospital or is in 
the state hospital or a nursing facility and, at the 
beginning of his or her institutionalization, is 
likely to be in the facility for at least thirty 
consecutive days (even though he or she does not 
actually remain in the facility for thirty 
consecutive days); and 

(2) Is married to a spouse who is not receiving swing bed 
care in a hospital or care in the state hospital or a 
nursing facility. 
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d. 11 Monthly maintenance needs allowance.. means for a 
community spouse, the maximum amount permitted under 42 
U.S.C. 1396r-5(d)(3)(C), as adjusted pursuant to 42 U.S.C. 
1396r-5(g). 

2. Treatment of countable assets. 

a. Assessment. At the request of an institutionalized spouse 
or community spouse, at the beginning of the first 
continuous period of institutionalization of the 
institutionalized spouse, and upon receipt of relevant 
documentation of resources, the total value described in 
subdivision b shall be assessed and documented. 

b. Total joint countable assets. There shall be computed, as 
of the beginning of the first continuous period of 
institutionalization of the institutionalized spouse: 

(1) The total value of the countable assets to the extent 
either the institutionalized spouse or the community 
spouse has an ownership interest; and 

(2) A spousal share, which is equal to all countable 
assets up to the maximum amount permitted under 42 
U.S.C. 1396r-5(f)(2)(A)(ii)(II), as adjusted pursuant 
to 42 U.S.C. 1396r-5(g). 

c. In determining the assets of the institutionalized spouse 
at the time of application, all countable assets held by 
the institutionalized spouse, the community spouse, or 
both, must be considered available to the 
institutionalized spouse to the extent they exceed the 
community spouse countable asset allowance. 

d. During the continuous period in which an institutionalized 
spouse is in an institution and after the month in which 
an institutionalized spouse is determined to be eligible 
for benefits under this chapter, no countable assets of 
the community spouse may be deemed available to the 
institutionalized spouse. 

e. The institutionalized spouse is not ineligible by reason 
of assets determined under subdivision c to be available 
for the cost of care where: 

(1) The institutionalized spouse has assigned to the 
state any rights to support from the community 
spouse; or 

(2) It is determined that a denial of eligibility would 
work an undue hardship because the presumption 
described in subsection 4 of section 75-02-02.1-25 
has been rebutted. 
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f. An institutionalized spouse is allowed the medically needy 
asset limit of three thousand dollars. 

g. An institutionalized spouse is asset eligible if the total 
value of all countable assets of the community spouse and 
the institutionalized spouse is less than the total of the 
community spouse asset limit and the institutionalized 
spouse asset limit. The assets may be owned by either 
spouse provided that the institutionalized spouse complies 
with the requirements of subdivision h. 

h. Permitting transfer of assets to community spouse. 
Transfers from spouse to spouse do not disqualify an 
applicant from receipt of medicaid benefits. In order to 
facilitate such transfers from an institutionalized spouse 
to a community spouse, where necessary to maximize the 
community spouse asset allowance, a brief period of time 
is permitted for such transfers after the 
institutionalized spouse is determined eligible for 
medicaid. During this period, such assets are not counted 
as available to the institutionalized spouse even though 
the assets are not yet transferred. 

(1) An institutionalized spouse may transfer an amount 
equal to the community spouse countable asset 
allowance, but only to the extent the assets of the 
institutionalized spouse are transferred to, or for 
the sole benefit of, the community spouse. 

(2) A transfer under paragraph 1 must be made by the end 
of the third calendar month after the month in which 
the eligibility decision is made. 

(3) When an eligible institutionalized spouse exceeds the 
asset limits due to an increase in the value of 
assets or the receipt of assets not previously owned, 
an institutionalized spouse may transfer additional 
assets to the community spouse equal to no more than 
the current maximum community spouse countable asset 
allowance less the total value of assets transferred 
to, or for the sole benefit of, the community spouse, 
under paragraph 1 or previously transferred under 
this paragraph. 

(4) A transfer under paragraph 3 must be made by the end 
of the third calendar month of a period which begins 
with the month in which the institutionalized spouse 
exceeded the asset limit. 

(5) If a transfer made under paragraph 1 or 3 causes the 
total value of all assets owned by the community 
spouse immediately prior to the transfer under 
paragraph 1, plus the value of all assets transferred 
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under paragraph 1, plus the value of all assets 
transferred under paragraph 3, equals or exceeds the 
current maximum community spouse asset allowance, no 
further transfer may be made under paragraph 3. 

(6) If a court has entered an order against an 
institutionalized spouse for the support of a 
community spouse, assets required by such order to be 
transferred, by the institutionalized spouse to the 
community spouse, may not be counted as available to 
the institutionalized spouse even though the assets 
are not yet transferred. 

3. Community spouse countable asset allowance. A community 
spouse may retain or receive assets, which do not exceed the 
community spouse countable asset allowance, for purposes of 
determining the medicaid eligibility of the institutionalized 
spouse. The community spouse countable asset allowance means 
the spousal share determined under paragraph 2 of 
subdivision b of subsection 2, plus: 

a. Any additional amount transferred under a court order in 
the manner and for the purpose described in paragraph 5 of 
subdivision h of subsection 2; or 

b. Any additional amount established through a fair hearing 
conducted under subsection 7. 

4. Countable and excluded assets. Countable assets include all 
assets which are not specifically excluded. Excluded assets 
are: 

a. A residence occupied by the community spouse. For 
purposes of this subdivision, "residence" includes all 
contiguous lands, including mineral interests, upon which 
it is located. The residence may include a mobile home 
suitable for use, and being used, as a principal place of 
residence. Rural property contiguous to the residence is 
excluded, even if rented or leased to a third party. The 
residence is excluded during temporary absence of the 
community spouse from the residence, so long as the 
community spouse intends to return. 

b. Household goods, personal effects, and an automobile or 
other vehicle primarily used for personal transportation. 

c. A burial fund of up to one thousand five hundred dollars, 
plus earnings on excluded burial funds earned after 
July 1, 1987. Burial funds may consist of revocable 
burial contracts; revocable burial trusts; other revocable 
burial arrangements, including the value of installment 
sales contracts for burial spaces; cash; financial 
accounts such as savings or checking accounts; or other 

498 



financial instruments with a definite cash value, such as 
stocks, bonds, and certificates of deposit. The fund must 
be unencumbered and available for conversion to cash on 
very short notice. The fund may not be commingled with 
nonburial-related assets and must be identified as a 
burial fund by title of account or signed statement. Term 
burial insurance, irrevocable trusts, or any other 
irrevocable arrangement for burial must be considered at 
face value for meeting the burial fund exclusion. 
Combined face value of an individual •s life insurance 
policies, which have any cash surrender value, with a 
total face value of one thousand five hundred dollars or 
less must be considered toward this exclusion. Cash 
surrender value of an individual •s life insurance with a 
total face value in excess of one thousand five hundred 
dollars may be applied towards the burial fund exclusion. 

d. A burial space or agreement which represents the purchase 
of a buri a 1 space he 1 d for the i ndi vi dua 1 , the 
individual •s spouse, or any other member of the 
individual •s immediate family. The burial space exclusion 
is in addition to the burial fund exclusion set forth in 
subdivision c. Only one item intended to serve a 
particular burial purpose, per individual, may be 
excluded. For purposes of this subdivision: 

(1) 11 Burial space 11 means a burial plot, gravesite, crypt, 
or mausoleum; a casket, urn, niche, or other 
repository customarily and traditionally used for a 
deceased•s bodily remains; a vault or burial 
container; a headstone, marker, or plaque; and 
prepaid arrangements for the opening and closing of 
the gravesite or for care and maintenance of the 
gravesite. · 

(2) 11 Held for 11 means the individual currently has title 
to or possesses a burial space intended for the 
individual •s use or has a contract with a funeral 
service company for specified burial spaces for the 
i ndi vi dua 1 • s buri a 1, such as an agreement which 
represents the individual •s current right to use of 
the items at the amount shown. 

(3) 11 0ther members of the individual •s immediate family 11 

means the individual •s parents, minor or adult 
children, siblings, and the spouses of those persons, 
whether the relationship is established by birth, 
adoption, or marriage, except that a relationship 
established by marriage ends if the marriage ends. 

e. At the option of the institutionalized spouse, and in lieu 
of (but not in addition to) the burial fund described in 
subdivision c and the burial space or agreement described 
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in subdivision d, any prepayments or deposits which total 
three thousand dollars or less, and the interest accrued 
thereon after July 1, 1987, made under a pre~need funeral 
service contract for the institutionalized spouse. The 
institutionalized spouse must verify that the deposit is 
made in a manner such that the institutionalized spouse 
may obtain the deposit within five days after making a 
request directly to the financial institution, and without 
furnishing documents maintained by the funeral 
establishment or writing for the financial institution to 
secure permission from the funeral establishment. 

f. Property essential to self-support. 

(1) 11 Property essential to self-support .. means: 

(a) Property which the community spouse or the 
institutionalized spouse owns, with an equity 
value not exceeding six thousand dollars, which 
produces annual income at least equal to six 
percent of equity value, and which neither 
spouse is actively engaged in using to produce 
income. Two or more properties may be excluded 
if each such property produces at least a six 
percent return and the combined equity value 
does not exceed six thousand dollars. Equity in 
such property is a countable asset to the extent 
that equity exceeds six thousand dollars and is 
a countable asset if it produces an annual 
return of less than six percent of equity. The 
property must be in current use, or, if not in 
current use, there must be a reasonable 
expectation that the use will resume, and the 
annual return test will be met within twelve 
months of the last use or, if the nonuse is due 
to the disabling condition of the community 
spouse or the institutionalized spouse, within 
twenty-four months of the last use. If the 
property produces less than a six percent 
return, the property may nonetheless be 
excluded, for a period of no more than 
twenty-four months, beginning with the first day 
of the tax year following the one in which the 
return dropped below six percent, only if the 
lower return is for reasons beyond the control 
of the community spouse or institutionalized 
spouse and there is a reasonable expectation 
that the property will again produce a six 
percent return. 

(b) Nonbusiness property which the community spouse 
or the institutionalized spouse owns, up to an 
equity value of six thousand dollars, when used 
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to produce goods or services essential to daily 
activities, or, for instance, when used to grow 
produce or livestock solely for consumption in 
the community spouse•s household. Equity in 
such property is a countable asset to the extent 
that equity exceeds six thousand dollars. The 
property must be in current use or, if not in 
current use, the asset must have been in such 
use and there must be a reasonable expectation 
that the use will resume within twelve months of 
the last use or, if the nonuse is due to the 
disabling condition of the community spouse or 
institutionalized spouse, within twenty-four 
months of the last use. 

(c) Property which is essential to earning a 
livelihood. Such property may be excluded only 
during months when it is in current use or, if 
not in current use, when the asset has been in 
such use and there is a reasonable expectation 
that the use will resume within twelve months of 
the last use or, if the nonuse is due to the 
disabling condition of the applicant or 
recipient, within twenty-four months of the last 
use. Liquid assets used in the operation of a 
trade or business excluded under this 
subparagraph are also excluded provided that 
those liquid assets are exclusively so used and 
are not commingled with any liquid asset not so 
used. 

(2) Except as provided in subparagraph c of paragraph 1, 
liquid assets are not property essential to 
self-support. 

g. Stock in regional or village corporations held by natives 
of Alaska during the twenty-year period in which the stock 
is inalienable pursuant to the Alaska Native Claims 
Settlement Act [43 U.S.C. 1606(h) and 1606(c)]. 

h. Assistance received under the Disaster Relief and 
Emergency Assistance Act [42 U.S.C. 5121 et seq.] or other 
assistance provided pursuant to a federal statute on 
account of a catastrophe which is declared to be a major 
disaster by the president, and interest received on such 
assistance for a nine-month period beginning on the date 
such funds are received. When retained, this asset must 
be identifiable and not commingled with other assets. 

i. Any amounts received from the United States which are 
attributable to underpayments of benefits due for one or 
more prior months, under title II or title XVI of the Act 
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[42 U.S.C. 401 et seq. and 1381 et seq.] for a six-month 
period beginning on the date such amounts are received. 

j. The value of assistance, paid with respect to a dwelling 
unit occupied by the community spouse, under the United 
States Housing Act of 1937 [42 U.S.C. 1437 et seq.], the 
National Housing Act [12 U.S.C. 1701 et seq.], section 101 
of the Housing and Urban Development Act of 1965, title V 
of the Housing Act of 1949 [42 U.S.C. 1471 et seq.], or 
section 202(h) of the Housing Act of 1959 [12 U.S.C. 
1701q(h)]. 

k. For the nine-month period beginning with the month in 
which received, any amount received by the applicant or 
recipient, or the community spouse, from a fund 
established by a state to aid victims of crime, to the 
extent that the applicant or recipient, or the community 
spouse, demonstrates that such amount was paid in 
compensation for expenses incurred or losses suffered as a 
result of a crime. 

1. For the nine-month period beginning after the month in 
which received, relocation assistance provided by a state 
or local government to an applicant or recipient, or to a 
community spouse, comparable to assistance provided under 
title II of the Uniform Relocation Assistance and Real 
Property Acquisitions Policies Act of 1970 [42 U.S.C. 4621 
et seq.] which is subject to the treatment required by 
section 216 of such Act [42 U.S.C. 4636]. 

m. For the month of receipt and the following month, any 
refund of federal income taxes made to an applicant or 
recipient, or to the community spouse, by reason of 
section 32 of the Internal Revenue Code of 1986 (relating 
to earned income tax credit) and any payment made to an 
applicant or recipient, or to the community spouse, by an 
employer under section 3507 of the Internal Revenue Code 
of 1986 (relating to advance payment of earned income 
credit). 

n. Life insurance or burial insurance that generates a cash 
surrender value, if the face value of all such life 
insurance or burial insurance policies on the life of that 
person total one thousand five hundred dollars or less. 

o. Property which is excluded under subsections 1, 2, 4, 6 
through 10, and 12 of section 75-02-02.1-28. 

5. Treatment of ;ncome. Income calculations to determine 
medicaid eligibility for an institutionalized spouse must 
consider income in the manner provided for in section 
75-02-02.1-34, income considerations; sections 75-02-02.1-36, 
disregarded income; section 75-02-02.1-37, unearned income; 
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section 75-02-02.1-38, earned income; and section 
75-02-02.1-39, income deductions, except: 

a. No income of the community spouse may be deemed available 
to the institutionalized spouse during any month in which 
an institutionalized spouse is in the institution. 

b. After an institutionalized spouse is determined or 
redetermined to be eligible for medicaid, in determining 
the amount of the institutionalized spouse•s income that 
is to be applied monthly to payment for the costs of care 
in the institution, there shall be deducted from the 
institutionalized spouse•s monthly income the following 
amounts in the following order: 

(1) A personal needs allowance. 

(2) A community spouse monthly income allowance, but only 
to the extent income of the institutionalized spouse 
is made available to (or for the benefit of) the 
community spouse. 

(3) A family allowance, for each family member, equal to 
one-third of an amount, determined in accordance with 
42 U.S.C. 1396r-5(d)(3)(A)(i), less the monthly 
income of that family member. 

(4) Amounts for incurred expenses for medical or remedial 
care for the institutionalized spouse. 

6. Med;ca;d el;g;b;l;ty appl;cat;on. The provisions of this 
section describing the treatment of income and assets for the 
community spouse do not describe that treatment for the 
purposes of determining medicaid eligibility for the community 
spouse or for children of the community spouse. 

7. Not;ce and fa;r hear;ng. 

a. Notice must be provided of the amount of the community 
spouse income allowance, of the amount of any family 
allowances, of the method of computing the amount of the 
community spouse countable asset allowance, and of the 
right to a fair hearing respecting ownership or 
availability of income and assets, and the determination 
of the community spouse monthly income or countable asset 
allowance. The notice must be provided, upon a 
determination of medicaid eligibility of an 
institutionalized spouse, to both spouses, and upon a 
subsequent request by either spouse or a representative 
acting on behalf of either spouse, to the spouse making 
the request. 
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b. Fair hearing. A community spouse or an institutionalized 
spouse is entitled to a fair hearing under chapter 
75-01-03 if application for medicaid has been made on 
behalf of the institutionalized spouse and either spouse 
is dissatisfied with a determination of: 

(1) The community spouse monthly income allowance; 

(2) The amount of monthly income otherwise available to 
the community spouse as determined in calculating the 
community spouse monthly income allowance; 

(3) The computation of the spousal share of countable 
assets; 

(4) The attribution of countable assets; or 

(5) The determination of the community spouse countable 
asset allowance. 

c. Any hearing respecting the determination of the community 
spouse countable asset allowance must be held within 
thirty days of the request for the hearing. 

d. If either spouse establishes that the community spouse 
needs income, above the level provided by the monthly 
maintenance needs allowance, due to exceptional 
circumstances resulting in significant financial duress, 
the monthly maintenance needs allowance for that spouse 
must be increased to an amount adequate to provide 
necessary additional income. 

e. ill If either spouse establishes that the assets included 
within the community spouse countable asset allowance 
generate an amount of income inadequate to raise the 
community spouse•s income to the monthly needs 
allowance, to the extent that total assets permit~ 
the community spouse countable asset allowance feF 
tAat--s~e~se must be increased to an amount adequate 
to provide such a monthly maintenance needs 
allowance. 

(2) To establish a need for an increased asset allowance 
under this subdivision, the applicant or recipient 
must: 

(a) Provide verification of all income and assets of 
the community spouse; and 

(b) Provide three estimates of the cost of the 
annuity described in paragraph 3. 
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(3) The amount of assets adequate to provide a monthly 
maintenance needs allowance for the community spouse 
must be based on the cost of a single premium 
lifetime annuity that provides monthly payments equal 
to the difference between the monthly maintenance 
needs allowance and other income of both spouses not 
generated by either spouse•s nonexempt assets. 

(4) The monthly maintenance needs allowance amount upon 
which calculations under this subdivision are made 
must be the amount in effect upon filing of the 
appeal. 

(5) An average of the estimates of the cost of an annuity 
described in paragraph 3 must be substituted for the 
amount of assets attributed to the community spouse 
if the amount of assets previously determined is less 
than the average of the estimates. If the amount of 
assets attributed to the community spouse prior to 
the hearing is greater than the average of the 
estimates of the cost of an annuity described in 
paragraph 3, the attribution of assets to the 
community spouse made prior to the hearing must be 
affirmed. 

(6) No applicant, recipient, or community spouse is 
required to purchase an annuity as a condition of the 
applicant or recipient•s eligibility for medicaid 
benefits. 

8. Any transfer of an asset or income is a disqualifying transfer 
under section 75-02-02.1-33 or 75-02-02.1-33.1, whether made 
by a community spouse or an institutionalized spouse, unless 
specifically authorized by this section. The income that may 
be received by or deemed provided to an ineligible community 
spouse, and the asset amounts that an ineligible community 
spouse may retain, are intended to allow that community spouse 
to avoid impoverishment. They are not intended to allow the 
community spouse to make transfers of assets or income, for 
less than adequate consideration, which would disqualify the 
institutionalized spouse, if made by the institutionalized 
spouse. 

History: Effective December 1, 1991; amended effective December 1, 
1991; July 1, 1993; October 1, 1993. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-02; 42 USC 1396r-5 

75-82-82.1-31. Trusts. A trust is an arrangement whereby a 
person (the "grantor" or "trustor") gives property to another (the 
"trustee") with instructions to use the property for the benefit of a 
third person (the "beneficiary"). The property placed in trust is 
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called the 11 principal 11 or 11 Corpus 11
• The positions of grantor, trustee, 

and beneficiary occur in all trusts, but it is not uncommon for a single 
trust to involve more than one grantor, trustee, or beneficiary. It is 
also not uncommon for a grantor to establish a trust where the grantor 
is also a beneficiary or where the trustee is also a beneficiary. 
Trusts are often very individualized arrangements, and generalizations 
about them can prove inaccurate. However, the trust may have an effect 
on eligibility whether the applicant is a grantor, trustee, or 
beneficiary. 

1. Revocable - irrevocable. Trusts may be categorized in many 
ways, but the revocability of a trust is a fundamental one. A 
revocable trust is one where someone, usually the grantor, has 
the power to remove the property from the trust, or otherwise 
end the trust. An irrevocable trust is one where that power 
does not exist. The determination of trust revocability is 
not based solely on a trust declaration of irrevocability. A 
trust where a power to amend is reserved to the grantor, or 
granted·to some other person, is treated as a revocable trust. 
Even a trust which, on its face, appears clearly to be 
irrevocable, may be revoked with the consent of the grantor 
and the beneficiaries. 

a. If the grantor of a trust is also the sole beneficiary, 
trust assets are treated as the grantor•s assets for 
medicaid purposes. 

b. If the grantor of a trust and all trust beneficiaries are 
part of a medicaid unit, trust assets are treated as the 
grantor•s assets for medicaid purposes. 

c. Trust assets of a revocable trust are treated as the 
grantor•s assets for medicaid purposes. 

d. The amount from an actually irrevocable trust deemed 
available to a beneficiary of that trust is the greater of 
the amount which must be distributed to the beneficiary 
under the terms of the trust, whether or not that amount 
is actually distributed, and the amount which is actually 
distributed (unless the trust is a medicaid-qualifying 
trust or a support trust). 

2. Medicaid-qualifying trusts. 

a. For purposes of this subsection: 

(1) 11 Medi cai d-qual i fyi ng trust 11 means a trust 
established, other than by will, by an individual or 
the individual •s spouse, under which the individual 
may be the beneficiary of all or part of the payments 
from the trust, and the distribution of such payments 
is determined by one or more trustees who are 
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permitted to exercise any discretion with respect to 
the distribution to the individual. 

(2) 11 A trust established by an individual or the 
individual •s spouse.. includes trusts created or 
approved by courts or by the individual or the 
individual •s spouse where the property placed in 
trust is intended to satisfy or settle a claim made 
by or on behalf of the individual or the individual •s 
spouse against any third party. 

b. The amount from an irrevocable medicaid-qualifying trust 
deemed available to the grantor or the grantor's spouse is 
the maximum amount of payments that may be permitted under 
the terms of the trust to be distributed to the grantor, 
assuming the full exercise of discretion by the trustee or 
trustees for the distribution of the maximum amount to the 
grantor. For purposes of this subdivision, 11 grantor 11 

means the individual referred to in paragraph 1 of 
subdivision a. 

c. This subsection applies: 

(1) Even though the medicaid-qualifying trust is 
irrevocable or is established for purposes other than 
to enable a grantor to qualify for medicaid; and 

(2) Whether or not the discretion described in 
paragraph 1 of subdivision a is actually exercised. 

3. Support trust. 

a. For purposes of this subsection, 11 SUpport trust 11 means a 
trust which has, as a purpose, the provision of support or 
care to a beneficiary. The purpose of a support trust is 
indicated by language such as 11 to provide for the care, 
support, and maintenance of . . . 11

; 
11 to provide as 

necessary for the support of ... 11
; or 11 as my trustee may 

deem necessary for the support, maintenance, medical 
expenses, care, comfort, and general welfare 11

• No 
particular language js necessary, but words such as 
11 Care 11

, 
11maintenance 11

, 
11medical needS 11

, or 11 SUpport 11 are 
usually present. The term includes trusts which may also 
be called .. discretionary support trusts .. or .. discretionary 
trusts .. , so long as support is a trust purpose. This 
subsection applies without regard to: 

(1) Whether or not the support trust is irrevocable or is 
established for purposes other than to enable a 
beneficiary to qualify for medicaid or any other 
benefit program where availability of benefits 
requires the establishment of financial need; or 
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(2) Whether or not the discretion is actually exercised. 

b. Except as provided in subdivisions c and d, the amount 
from a support trust deemed available to the beneficiary, 
the beneficiary•s spouse, and the beneficiary•s children 
is the maximum amount of payments that may be permitted 
under the terms of the trust to be distributed to the 
beneficiary, assuming the full exercise of discretion by 
the trustee or trustees for the distribution of the 
maximum amount to the beneficiary. 

c. A beneficiary of a support trust, under which the 
distribution of payments to the beneficiary is determined 
by one or more trustees who are permitted to exercise any 
discretion with respect to that distribution, may show 
that the amounts deemed available under subdivision bare 
not actually available by: 

(1) Commencing proceedings against the trustee or 
trustees in a court of competent jurisdiction; 

(2) Diligently and in good faith asserted in the 
proceeding that the trustee or trustees is required 
to provide support out of the trust; and 

(3) Showing that the court has made a determination, not 
reasonably subject to appeal, that the trustee must 
pay some amount less than the amount determined under 
subdivision b. 

d. If the beneficiary makes the showing described in 
subdivision c, the amount deemed available from the trust 
is the amount determined by the court. 

e. Any action by a beneficiary or the beneficiary•s 
representative, or by the trustee or the trustee•s 
representative, in attempting a showing under 
subdivision c, to make the department, the state of North 
Dakota, or a county agency a party to the proceeding, or 
to show to the court that medicaid benefits may be 
available if the court limits the amounts deemed available 
under the trust, precludes the showing of good faith 
required under subdivision c. 

4. Discretionary trusts. 

a. For purposes of this subsection, 11 discretionary trust 11 

means any trust in which one or more trustees is permitted 
to exercise any discretion with respect to distribution to 
the beneficiary, but does not include any trust within the 
definition of a 11 Support trust .. , as that term is defined 
in subsection 3. 
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8. This section applies to any trust not subject to the 
provisions of section 75-02-02.1-31.1. 

History: Effective December 1, 1991; amended effective December 1, 
1991; October 1. 1993. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-02; 42 USC 1396a(k) 

75-02-02.1-31.1. Trusts established by applicants. recipients. or 
their spouses after August 10. 1993. 

1. For purposes of determining an individual's eligibility under 
this chapter. subject to subsection 4, this section shall 
apply to a trust established by such individual after 
August 10, 1993. 

2. a. For purposes of this subsection, an individual shall be 
considered to have established a trust if assets of the 
individual were used to form all or part of the corpus of 
the trust and if any of the following individuals 
established that trust other than by will: 

(1) The individual; 

(2) The individual's spouse; 

(3) A person, including a court or administrative body, 
with legal authority to act in place of or on behalf 
of the individual or the individual's spouse; or 

(4) A person, including any court or administrative body, 
acting at the direction or upon the request of the 
individual or the individual's spouse. 

b. In the case of a trust the cor us of which includes assets 
of an individual as determined under subdivision a and 
assets of any other person or persons. the provisions of 
this subsection shall apply to the portion of the trust 
attributable to the assets of the individual. 

c. Subject to subsection 4, this section shall apply without 
regard to: 

(1) The purposes for which a trust is established; 

(2) Whether the trustees have or exercise any discretion 
under the trust; 

(3) Any restrictions on when or whether distributions may 
be made from the trust; or 
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(4) Any restrictions on the use of distributions from the 
trust. 

3. a. In the case of a revocable trust: 

(1) The corpus of the trust shall be considered assets 
available to the individual; 

(2) Payments from the trust to or for the benefit of the 
individual shall be considered income of the 
individual; and 

(3) Any other payments from the trust shall be considered 
income or assets disposed of by the individual for 
purposes of section 75-02-02.1-33.1. 

b. In the case of an irrevocable trust: 

(1) If there are any circumstances under which payment 
from the trust could be made to or for the benefit of 
the individual, the portion of the corpus from which, 
or the income on the corpus from which, payment to 
the individual could be made shall be considered 
available to the individual, and payments from that 
portion of the corpus or income: 

(a) To or for the benefit of the individual, shall 
be considered income of the individual; and 

(b) For any other purpose, shall be considered a 
transfer of income or assets by the individual 
subject to section 75-02-02.1-33.1; and 

(2) Any portion of the trust from which, or any income on 
the corpus from which, no payment could under any 
circumstances be made to the individual shall be 
considered as of the date of establishment of the 
trust or if later the date on which a ent to the 
individual was foreclosed to be income or assets 
disposed by the individual for purposes of section 
75-02-02.1-33.1, and the value of the trust shall be 
determined for purposes of section 75-02-02.1-33.1 by 
including the amount of any payments made from such 
portion of the trust after such date. 

4. This section shall not apply to: 

a. A trust containing the assets of an individual under age 
sixty-five who is disabled and which is established for 
the benefit of such individual by a parent, grandparent, 
legal guardian of the individual, or a court if, under the 
terms of the trust, the department will receive all 
amounts remaining in the trust upon the death of such 
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individual up to an amount equal to the total medicaid 
benefits paid under North Dakota Century Code chapter 
58-24.1 on behalf of the individual; or 

b. A trust containing the assets of a disabled individual 
that meets the following conditions: 

(1} The trust is established and managed by a nonprofit 
association; 

(2) A separate account is maintained for each beneficiary 
of the trust, but, for purposes of investment and 
management of funds, the trust pools these accounts; 

(3) Accounts in the trust are established solely for the 
benefit of a disabled individual by the parent, 
grandparent, or legal guardian of the individual, by 
the individual, or by a court; and 

(4) To the extent that amounts remaining in the 
beneficiary•s account upon the death of the 
beneficiary are not retained by the trust, the trust 
pays to the department from such remaining amounts in 
the account an amount equal to the total amount of 
medicaid benefits paid under North Dakota Century 
Code chapter 58-24.1 on behalf of the beneficiary. 

5. The department may waive application of this section if the 
individual establishes that some other person, not currently 
rece1v1ng medicaid, food stamps, aid to families with 
dependent children, or low-income home energy assistance 
program benefits, would become eligible for such benefits 
because of and upon application of this section, and that the 
cost of those benefits, provided to that other person, exceeds 
the cost of medicaid benefits available to the individual if 
application is waived. 

6. For purposes of this section: 

a. 11 lncome 11 and 11 assets 11 include all income and assets of the 
individual and of the individual •s spouse, including any 
income or assets that the individual or the individual •s 
spouse is entitled to, but does not receive because of 
action: 

(1) By the individual or the individual •s spouse; 

(2) By a person, including a court or administrative 
body, with legal authority to act in place of or on 
behalf of the individual or the individual •s spouse; 
or 
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(3) By any person, including any court or administrative 
body, acting at the direction or upon the request of 
the individual or the individual•s spouse. 

b. 11 Trust 11 includes any legal instrument or device, whether 
or not written, which is similar to a trust. 

7. A trust is established, with respect to any asset that is a 
part of the trust corpus, on the date that asset is made 
subject to the trust by an effective transfer to the trustee. 

H;story: Effective October 1, 1993. 
General Author;ty: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-02; 42 USC 1396p(d) 

75-92-92.1-33. o;squal;ty;ng transfers made on or before 
August 10, 1993. 

1. a. Except as provided in subsection 2, a person is ineligible 
for nursing facility services, swing bed services, and 
medicaid waivered serv1ces for a period of time, 
determined under this subsection, following the disposal 
of any asset by the person or the person•s spouse for less 
than fair market value. 

b. The period of ineligibility begins with the month in which 
such assets were transferred, and the number of months in 
the period is equal to the lesser of: 

(1) Thirty months; or 

(2) The total uncompensated value of the assets so 
transferred, divided by the average monthly cost of 
nursing facility care in North Dakota in the year of 
application. 

c. A person is not ineligible because of subdivision a to the 
extent that the asset was the person•s home and the home 
was transferred to: 

(1) The person•s spouse; 

(2) The person•s son or daughter who is under age 
twenty-one or blind or disabled; 

(3) The person•s brother or sister who has an equity 
interest in the home and who was residing in the home 
for a period of at least one year immediately before 
the date the person became an institutionalized 
person; 
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(4) The person•s son or daughter (other than a child 
described in paragraph 2) who was residing in the 
person•s home for a period of at least two years 
immediately before the date the person became an 
institutionalized person, and who provided care to 
the person which permitted the person to reside in 
the person•s home, rather than in an institution or 
facility. 

d. A person is not ineligible because of subdivision a to the 
extent that the assets were transferred: 

(1) To the person•s child described in paragraph 2 of 
subdivision c; or 

(2) In trust for the sole benefit of the person•s spouse, 
or the person•s child described in paragraph 2 of 
subdivision c. 

e. A person is not ineligible because of subdivision a to the 
extent that the person shows that: 

(1) He or she intended to dispose of the assets either at 
fair market value or other valuable consideration, 
and makes a satisfactory showing that he or she had 
an objectively reasonable belief that adequate 
consideration was received; 

(2) The assets were transferred exclusively for a purpose 
other than to qualify for medicaid; or 

(3) A denial of eligibility would work an undue hardship, 
with respect to periods after the asset is returned, 
because the assigned or transferred asset has been 
returned to the assignor or transferor. 

f. A person is not ineligible because of subdivision a to the 
extent that the asset transferred was: 

(1) Household goods, personal effects, or an exempt motor 
vehicle. 

(2) A burial fund of up to one thousand five hundred 
dollars, plus earnings on the burial fund. 

(3) A burial space or agreement which represents the 
purchase of a burial space held for the transferor, 
the transferor•s spouse, or any other member for the 
transferor•s immediate family. 

(4) Property essential to self-support, which means: 
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(a) Property which the transferor owns, to the 
extent the equity value does not exceed six 
thousand dollars, which produces annual income 
at least equal to six percent of equity value, 
and which the transferor is not actively engaged 
in using to produce income; 

(b) Nonbusiness property which the transferor owns, 
to the extent the equity value does not exceed 
six thousand dollars when used to produce goods 
or services essential to daily activities or, 
for instance, when used to grow produce or 
livestock solely for consumption in the 
transferor's household; and 

(c) Property which is essential to earning a 
livelihood. 

(5) Assets set aside, by a blind or disabled (but not an 
aged) transferor, as a part of a plan approved by the 
social security administration, for the transferor to 
achieve self-support. 

(6) Assistance received under the Disaster Relief and 
Emergency Assistance Act of 1974 [Pub. L. 93-288], or 
other assistance provided pursuant to a federal 
statute on account of a catastrophe which is declared 
to be a major disaster by the president, and interest 
earned on that assistance, but only for nine months 
following receipt of that assistance. 

(7) Any amounts received from the United States which are 
attributable to underpayments of benefits due from 
one or more prior months, under title II or title XVI 
of the Act [42 U.S.C. 401 et seq. and 1381 et seq.], 
but only for six months following receipt of those 
amounts. 

(8) The value of assistance, paid with respect to a 
dwelling unit occupied by the transferer, under the 
United States Housing Act of 1937 [42 U.S.C. 1437 et 
seq.], the National Housing Act [12 U.S.C. 1701 et 
seq.], section 101 of the Housing and Urban 
Development Act of 1965, title V of the Housing Act 
of 1949 [42 U.S.C. 1471 et seq.], or section 202(h) 
of the Housing Act of 1959 [12 U.S.C. 1701q(h)]. 

(9) Any amounts received by the transferor from a fund 
established by a state to aid victims of crime, to 
the extent that the transferor demonstrates that the 
amount was paid in compensation for expenses incurred 
or losses suffered as a result of a crime, but only 
for nine months following receipt of the amount. 
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(10) Relocation assistance amounts provided by a state or 
local government to the transferor, comparable to 
assistance provided under title II of the Uniform 
Relocation Assistance and Real Property Acquisitions 
Policies Act of 1970 [42 U.S.C. 4621 et seq.], which 
is subject to the treatment required by section 216 
of such Act [42 U.S.C. 4636], but only for nine 
months following receipt of the amounts. 

g. There is a presumption that a transfer for less than 
adequate consideration was made for purposes which include 
the purpose of qualifying for medicaid: 

(1) In any case in which the person's assets remaining 
after the transfer produce income which, when added 
to other income available to the person, totals an 
amount insufficient to meet all living expenses and 
medical costs reasonably anticipated to be incurred 
in the month of transfer and in the twenty-nine 
months following the month of the transfer; 

(2) In any case in which an a~~+~eat~eA-eF inquiry about 
medicaid benefits was made by or on behalf of the 
person aAa-tRe-~Aa~v~aYa+-mak~Ag-~A~Y~Fy-was-~Afe~ea 
ef-mea~ea~a-asset-+~m~tst-eF, to any other person, 
before the date of the transfer; 

(3) In any case in which the person was an applicant for 
or recipient of medicaid at-tRe-t~me-tRe-tFaAsfeF-was 
maae~ before the date of the transfer; 

(4) In any case in which a transfer is made by or on 
behalf of the person's spouse, if the value of the 
transferred asset, when added to the value of the 
person's other assets, exceeds asset limits; or 

(5) In any case in which the transfer was made, on behalf 
of the person or the person's spouse, by a guardian, 
conservator, or attorney in fact, to the guardian, 
conservator, or attorney in fact or to any spouse, 
child, grandchild, brother, sister, niece, nephew, 
parent, or grandparent, by birth, adoption, or 
marriage, of the guardian, conservator, or attorney 
in fact. 

h. An applicant or recipient who claims that an asset was 
transferred exclusively for a purpose other than to 
qualify for medicaid must show that a desire to receive 
medicaid benefits played no part in the decision to make 
the transfer and must rebut any presumption arising under 
subdivision g. The fact, if it is a fact, that the person 
would be eligible for the medicaid benefits described in 
subdivision a of subsection 1, had the person's spouse not 
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transferred assets for less than fair market value, is not 
evidence that the assets were transferred exclusively for 
a purpose other than to qualify for medicaid. 

i. For purposes of this section: 

(1) "Adequate consideration" means: 

(a) In the case of an asset which is not subject to 
reasonable dispute concerning its value, such as 
cash, bank deposits, stocks, and fungible 
commodities, one hundred percent of fair market 
value; and 

(b) In the case of an asset which is subject to 
reasonable dispute concerning its value, 
seventy-five percent of fair market value. 

(2) "Person" means an applicant for or recipient of 
medicaid. 

(3) "Uncompensated value" means the difference between 
fair market value and the value of any consideration 
received. 

2. The provisions of subsection 1 may not be applied to deny, to 
qualified medicare beneficiaries, special low-income medicare 
beneficiaries, and qualified disabled and working individuals, 
benefits available solely due to their status as qualified 
medicare beneficiaries, special low-income medicare 
beneficiaries, or qualified disabled and workin~ individuals. 

3. Where the assignee or transferee is a relative of the assignor 
or transferor, services or assistance furnished by the 
assignee or transferee to the assignor or transferor may not 
be treated as consideration for the transferred property 
unless provided pursuant to a valid written contract entered 
into prior to the rendering of the service or assistance. 

4. This section is applicable to all transfers made on or before 
August 10, 1993. This section is repealed effective 
February 1, 1996. 

H;story: Effective December 1, 1991; amended effective December 1, 
1991; June 1, 1992; July 1, 1993; October 1, 1993. 
General Author;ty: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-02; 42 USC 1396p(c) 

75-02-02.1-33.1. Disqualifying transfers made after August 10, 
1993. 
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1. a. Except as provided in subsections 2 and 9. an individual 
is ineligible for nursing facility services. swing-bed 
services. and medicaid-waivered services if the individual 
or the spouse of the individual disposes of assets or 
income for less than fair market value on or after the 
look-back date specified in subdivision b. 

b. The look-back date s ecified in this subdivision is a date 
that is thirt -six months or in the case of a ents 
from a trust or portions of a trust that are treated as 
income or assets dis osed of b an individual sixt 
months before the date on which the individual is both an 
institutionalized individual and has applied for benefits 
under this chapter. without regard to the action taken on 
the application. 

c. The period of ineligibility begins the first day within 
the first month during or after which income or assets 
have been transferred for less than fair market value and 
which does not occur in any other periods of ineligibility 
under this section or section 75-02-02.1-33. 

d. The number of months of ineligibility under this 
subdivision for an individual shall be equal to the total. 
cumulative uncom ensated value of all income and assets 
transferred b the individual or individual •s s ouse on 
or after the look-back date specified in subdivision b. 
divided by the average monthly cost of nursing facility 
care in North Dakota at the time of application. 

2. An individual shall not be ineligible for medicaid by reason 
of subsection 1 to the extent that: 

a. The assets transferred were a home. and title to the home 
was transferred to: 

(1) The individual •s spouse; 

(2) The individual •s son or daughter who is under age 
twenty-one. blind. or disabled; 

(3) The individual •s brother or sister who has an equity 
interest in the individual •s home and who was 
residing in the individual •s home for a period of at 
least one year imnediately before the date the 
individual became an institutionalized individual; or 

4 
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reside at home rather than in an institution or 
facility; 

b. The income or assets: 

(1) Were transferred to the individual's spouse or to 
another for the sole benefit of. the individual's 
spouse; 

(2) Were transferred from the individual •s spouse to 
another for the sole benefit of the individual 1 S 
spouse; 

(3) Were transferred to. or to a trust established solely 
for the benefit of. the individual 1 S child who is 
blind or disabled; or 

(4) Were transferred to a trust established solely for 
the benefit of an individual under sixty-five years 
of age who is disabled; 

c. The individual makes a satisfactory showing that: 

(1) The individual intended to dispose of the income or 
assets. either at fair market value or other valuable 
consideration. and the individual had an objectively 
reasonable belief that fair market value or its 
equivalent was received; 

(2) The income or assets were transferred exclusively for 
a purpose other than to qualify for medicaid; or 

(3) For periods after the return. all income or assets 
transferred for less than fair market value have been 
returned to the individual; 

d. The individual shows that the total cumulative 
uncom ensated value of all income and assets transferred 
for less than fair market value b the individual or the 
individual 1 S s ouse is less than the actual cost of those 
nursing facility services. swing-bed services. and 

· medicaid-waivered services. provided after the transfer 
was made. for which payment has not been made and which 
are not subject to payment by any third party. provided 
that such a showing may only be made with respect to 
periods when the individual is otherwise eligible for 
medicaid; or 

e. The asset transferred was: 

(1) Household goods. personal effects. or an exempt motor 
vehicle; 
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(2) A burial fund of up to one thousand five hundred 
dollars, plus earnings on the burial fund; 

{3) A burial space or agreement which represents the 
purchase of a burial space held for the transferor, 
the transferor•s spouse, or any other member for the 
transferor•s immediate family; 

(4) Property essential to self-support, which means 
property which the transferor owns, to the extent the 
equity value does not exceed six thousand dollars, 
which produces annual income at least equal to six 
percent of equity value, and which the transferor is 
not actively engaged in using to produce income; and 
nonbusiness property which the transferor owns, to 
the extent the equity value does not exceed six 
thousand dollars when used to produce goods or 
services essential to daily activities or, for 
instance, when used to grow produce or livestock 
solely for consumption in the transferor•s household; 
but which does not mean cash or any other liquid 
asset; 

(5) Property that is essential to earning a livelihood; 

Assistance received under the disaster Relief and 
Emer enc Assistance Act of 1974 Pub. L. 93-288 or 
other assistance provided pursuant to a federal 
statute on account of a catastrophe declared to be a 
major disaster by the president, and interest earned 
on that assistance, but only for nine months 
following receipt of that assistance; 

{8) Any amounts received from the United States 
attributable to underpayments of benefits due from 
one or more rior months under title II or title XVI 
of the Act 42 U.S.C. 401 et se . and 1381 et se . 
but only for six months following receipt of those 
amounts; 
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(10) Any amounts received by the transferor from a fund 
established by a state to aid victims of crime. to 
the extent that the transferor demonstrates that the 
amount was paid in compensation for expenses incurred 
or losses suffered as a result of a crime, but only 
for nine months following receipt of the amount; or 

(11) 

3. There is a presumption that a transfer for less than fair 
market value was made for purposes that include the purpose of 
qualifying for medicaid: 

a. 

b. In any case in which an inquiry about medicaid benefits 
was made. by or on behalf of the individual to any person. 
before the date of the transfer; 

c. In any case where the individual or the individual •s 
spouse was an applicant for or recipient of medicaid 
before the date of transfer; 

d. In any case in which a transfer is made by or on behalf of 
the individual •s spouse. if the value of the transferred 
income or asset. when added to the value of the 
individual •s other assets. would exceed asset limits; or 

e. In any case where the transfer was made. on behalf of the 
individual or the individual •s spouse. by a guardian. 
conservator. or attorney in fact. to the guardian. 
conservator. or attorney in fact or to any spouse. child. 
grandchild. brother. sister. niece. nephew. parent. or 
grandparent. by birth. adoption. or marriage. of the 
guardian. conservator. or attorney in fact. 
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4. An applicant or recipient who claims that income or assets 
were transferred exclusively for a purpose other than to 
qualify for medicaid must show that a desire to receive 
medicaid benefits played no part in the decision to make the 
transfer and must rebut any presumption arising under 
subsection 3. The fact, if it is a fact, that the individual 
would be eligible for the medicaid benefits described in 
subdivision a of subsection 1, had the individual's spouse not 
transferred income or assets for less than fair market value, 
is not evidence that the income or assets were transferred 
exclusively for a purpose other than to qualify for medicaid. 

5. In the case of a transfer by an individual's spouse which 
results in a period of ineligibility under this section for 
the individual, if the spouse otherwise becomes an 
institutionalized spouse who is eligible for medicaid, the 
period of ineligibility shall be apportioned equally between 
the spouses. Any months remaining in the period of 
ineligibility must be assigned or reassigned to the spouse who 
remains institutionalized if one spouse dies or is no longer 
institutionalized. 

6. If the transferee of any income or asset is the child, 
grandchild, brother, sister, niece, nephew, parent, or 
grandparent of the individual or the individual's spouse, 
services or assistance furnished by the transferee to the 
individual or the individual's spouse may not be treated as 
consideration for the transferred income or asset unless the 
transfer is made pursuant to a valid written contract entered 
into prior to rendering the services. 

7. 

8. For purposes of this section: 

a. Fair market value is received: 

(1) In the case of an asset that is not subject to 
reasonable dispute concerning its value, such as 
cash, bank deposits, stocks, and fungible 
commodities, when one hundred percent of apparent 
fair market value is received; 

(2} In the case of an asset that is subject to reasonable 
dispute concerning its value, when seventy-five 
percent of estimated fair market value is received; 
and 

(3) In the case of income, when one hundred percent of 
apparent fair market value is received. 
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b. 11 Uncompensated value 11 means the difference between fair 
market value and the value of any consideration received. 

9. The provisions of this section may not be applied to deny. to 
qualified medicare beneficiaries. benefits available due to 
their status as qualified medicare beneficiaries. 

10. This section is applicable to all transfers made after 
August 10, 1993. 

H;story: Effective October 1. 1993. 
General Author;ty: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-02; 42 USC 1396p(c) 
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CHAPTER 75-92-99 

AGENCY SYNOPSIS: Regarding proposed new North Dakota Administrative 
Code chapter 75-02-09, Ratesetting for Accredited Residential Treatment 
Centers for Children. 

A public hearing was conducted on November 3, 1993, concerning proposed 
new North Dakota Administrative Code chapter 75-02-09, Ratesetting for 
Accredited Residential Treatment Centers for Children. 

The proposed new chapter establishes, in 18 sections, a ratesetting 
methodology. The methodology requires the facility to file an annual 
report of its costs. Those costs are used to project the costs likely 
to be incurred in the rate year. Adjustments are made to recognize 
anticipated inflation of costs. Costs may be disallowed if they are not 
related to providing care, and for other reasons specified in the rules. 
Recordkeeping requirements are imposed and provision is made for a 
facility to appeal a rate decision if it is dissatisfied. 

STAFF COMMENT: Chapter 75-02-09 contains all new material but is not 
underscored so as to improve readability. 

Section 
75-02-09-01 
75-02-09-02 
75-02-09-03 
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75-02-09-09 
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75-02-09-12 
75-02-09-13 
75-02-09-14 
75-02-09-15 
75-02-09-16 
75-02-09-17 
75-02-09-18 

CHAPTER 75-92-99 
RATESETTING FOR ACCREDITED RESIDENTIAL 

TREATMENT CENTERS FOR CHILDREN 

Definitions 
Financial Reporting Requirements 
General Cost Principles 
Ratesetting 
Resident Census 
Allowable Costs by Cost Category 
Cost Allocation 
Nonallowable Costs 
Depreciation 
Interest Expense 
Taxes 
Home Office Costs 
Related Organizations 
Startup Costs 
Compensation 
Revenue Offsets 
Private Pay Rates 
Reconsiderations and Appeals 
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75-92-99-81. Definitions. 

1. "Accrual basis" means the recording of revenue in the period 
when it is earned, regardless of when it is collected, and the 
recording of expenses in the period when incurred, regardless 
of when they are paid. 

2. 11 Adjustment factors 11 means indices used to adjust reported 
costs for inflation or deflation based on economic forecasts 
for the rate year. 

3. 11 Allowable cost" means the center•s actual and reasonable cost 
after adjustments required by department rules. 

4. "Center 11 means a licensed residential treatment center for 
children that has been accredited by the joint commission on 
accreditation of hospitals as a psychiatric facility. 

5. 11 Cost category.. means the classification or grouping of 
similar or related costs for purposes of reporting and the 
determination of cost limitations. 

6. ucost report" means the department-approved form for reporting 
costs, statistical data, and other relevant information to the 
department. 

7. 11 Department 11 means the department of human services. 

8. "Depreciation .. means an allocation of the cost of an asset 
over its estimated useful life. 

9. 11 Education 11 means the cost of activities related to academic 
and vocational training generally provided by a school 
district. 

10. 11 Final rate 11 means the rate established after any adjustments 
by the department, including adjustments resulting from cost 
report reviews and audits. 

11. 11 Fringe benefits 11 means workers• compensation insurance, group 
health, dental or vision insurance, group life insurance, 
payment towards retirement plans, uniform allowances, 
employer•s share of Federal Insurance Contributions Act, 
unemployment compensation taxes, and medical services 
furnished at center expense. 

12. 11 Genera lly accepted accounting pri nci p 1 es 11 means the 
accounting principles approved by the American institute of 
certified public accountants. 

13. 11 lnterest 11 means cost incurred for the use of borrowed funds. 
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14. 11 Rate year 11 means the twelve-month period beginning the 
seventh month after the end of a center•s fiscal year. 

15. 11 Reasonable cost 11 means the cost that must be incurred by an 
efficiently and economically operated center to provide 
services in conformity with applicable state and federal laws, 
rules, and quality and safety standards. Reasonable cost 
takes into account that the center seeks to minimize its costs 
and that its actual costs do not exceed what a prudent and 
cost-conscious buyer pays for a given item or service. 

16. 11 Related organization .. means an organization that a center is, 
to a significant extent, associated with, affiliated with, 
able to control, or controlled by; and which furnishes 
services, facilities, or supplies to the center. Control 
exists when an individual or organization has the power, 
directly or indirectly, to significantly influence or direct 
the policies of an organization or center. 

17. 11 Report yearn means the center•s fiscal year. 

18. 11 Resident day 11 means a day for which service is actually 
provided or for which payment is ordinarily sought. 

19. 11 Special rate .. means a desk rate or a final rate adjusted for 
nonrecurring or initial costs not included in the historical 
cost basis. 

History: Effective May 1, 1994. 
General Authority: NDCC 50-24.1-04 
Law Implemented: 42 USC 1396a(a)(30)(A) 

75-02-99-92. Financial reporting requirements. 

1. Records. 

a. The center shall maintain on the premises census records 
and financial information sufficient to provide for a 
proper audit or review. For any cost being claimed on the 
cost report, sufficient data must be available as of the 
audit date to fully support the report item. 

b. If several centers are associated with a group and their 
accounting and reports are centrally prepared, added 
information must be submitted for those items known to be 
lacking support at the reporting center prior to the audit 
or review of the center. Accounting or financial 
information regarding a related organization must be 
readily available to substantiate cost. 

c. Each center shall maintain, until any rate based upon a 
cost report is final and not subject to any appeal, but in 
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any event, for a period of not less than three years 
following the date of submission of the cost report to the 
state agency, accurate financial and statistical records 
of the period covered by the cost report in sufficient 
detail to substantiate the cost data reported. Each 
center shall make the records available upon reasonable 
demand to representatives of the department. 

2. Accounting and reporting requirements. 

a. The accrual basis of accounting, in accordance with 
generally accepted accounting principles, must be used for 
cost reporting purposes. Ratesetting procedures will 
prevail if conflicts occur between ratesetting procedures 
and generally accepted accounting principles. A center 
may maintain its accounting records on a cash basis during 
the year, but adjustments must be made to reflect proper 
accrual accounting procedures at yearend and when 
subsequently reported. 

b. To properly facilitate auditing, the accounting system 
should be maintained in a manner that will allow cost 
accounts to be grouped by cost category and readily 
traceable to the cost report. 

c. The cost report must be submitted on or before the last 
day of the third month following the center's fiscal 
yearend. The report must contain all actual costs of the 
provider, adjustments for nonallowable costs, and resident 
days. 

d. The department may impose a nonrefundable penalty of ten 
percent of any amount claimed for services furnished after 
the due date if the center fails to file the cost report 
on or before the due date. The penalty may be imposed on 
the first day of the fourth month following the center's 
fiscal yearend and continues to the end of the month in 
which the statement or report is received. 

e. Upon request, the following information must be made 
available: 

(1) A statement of ownership including the name, address, 
and proportion of ownership of each owner; 

(2) Copies of leases, purchase agreements, appraisals, 
financing arrangements, and other documents related 
to the lease or purchase of the center or a 
certification that the content of those documents 
remains unchanged since the most recent statement 
given pursuant to this subsection; 
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(3) Supplemental information reconciling the costs on the 
financial statements with costs on the cost report; 
or 

(4) Copies of leases, purchase agreements, and other 
documents related to the acquisition of equipment, 
goods, and services claimed as allowable costs. 

f. The center must make all adjustments and allocations 
necessary to arrive at allowable costs. The department 
may reject any cost report when the information filed is 
incomplete or inaccurate. If a cost report is rejected, 
the department may impose the penalties described in 
subdivision d. 

g. The department may grant an extension of the reporting 
deadline to a center. To receive an extension, a center 
must submit a written request to the department•s medical 
services division. 

3. The department will perform an audit of the latest available 
report year of each center at least once every six years and 
retain for at least three years all audit-related documents, 
including cost reports, working papers, and internal reports 
on rate calculations used and generated by audit staff in the 
performance of audits and in the establishment of rates. 
Audits must meet generally accepted governmental auditing 
standards. 

4. Penalties for false reports. 

a. A false report is one where a center knowingly supplies 
inaccurate or false information in a required report that 
results in an overpayment. If a false report is received, 
the department may: 

(1) Immediately adjust the center•s payment rate to 
recover the entire overpayment within the rate year; 

(2) Terminate the department•s agreement with the center; 

(3) Prosecute under applicable state or federal law; or 

(4) Use any combination of the foregoing actions. 

b. The department may determine a report is a false report if 
a center claims previously adjusted costs as allowable 
costs. Previously adjusted costs being appealed must be 
identified as nonallowable costs. The center may indicate 
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that the costs are under appeal and not claimed under 
protest to perfect a claim should the appeal be 
successful. 

History: Effective May 1, 1994. 
General Authority: NDCC 50-24.1-04 
Law Implemented: 42 USC 1396a(a)(30)(A) 

75-92-99-93. General cost principles. 

1. For ratesetting purposes, a cost must: 

a. Be ordinary, necessary, and related to resident care; 

b. Be no more than an amount a prudent and cost-conscious 
business person would pay for the specific good or service 
in the open market in an arm 1 s-length transaction; and 

c. Be for goods or services actually provided in the center. 

2. The cost effects of transactions which circumvent these rules 
are not allowable under the principle that the substance of 
the transaction prevails over the form. 

3. Reasonable resident-related costs will be determined in 
accordance with the ratesetting procedures set forth in this 
chapter and instructions issued by the department. 

History: Effective May 1, 1994. 
General Authority: NDCC 50-24.1-04 
Law Implemented: 42 USC 1396a(a)(30)(A) 

75-92-99-94. Ratesetting. 

1. The established rate is based on prospective ratesetting 
procedures. The establishment of a rate begins with 
historical costs. Adjustments are then made for claimed costs 
not includable in allowable costs. Adjustment factors are 
then applied to allowable costs. No retroactive settlements 
for actual costs incurred during the rate year exceeding the 
final rate will be made unless specifically provided for in 
this chapter. 

2. The department will establish a desk rate, based on the cost 
report, which will be effective the first day of the seventh 
month following the center 1 S fiscal yearend. 

a. The desk rate will continue in effect until a final rate 
is established. 
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b. The cost report will be reviewed taking into consideration 
the prior year's adjustments. Centers will be notified by 
telephone or mail of any desk adjustments based on the 
desk review. Within seven working days after 
notification, the center may submit information to explain 
why a desk adjustment should not be made. The department 
will review the submitted information, make appropriate 
adjustments, including adjustment factors, and issue the 
desk rate. 

c. No reconsideration will be given by the department for the 
desk rate unless the center has been notified that the 
desk rate is the final rate. 

d. A desk rate may be adjusted at any time if subsection 4 
applies to the center. 

3. The cost report may be field audited to establish a final 
rate. If no field audit is performed, the desk rate will 
become the final rate upon notification to the center from the 
department. 

a. The final rate will be effective beginning the first day 
of the seventh month following the center's fiscal 
yearend. 

b. The final rate will include any adjustments for 
nonallowable costs, errors, or omissions that result in a 
change from the desk rate of at least twenty-five cents 
per day. 

c. Adjustments, errors, or omissions found after a final rate 
has been established will be included as an adjustment in 
the report year the adjustments, errors, or omissions are 
found. 

d. The final rate may be adjusted at any time if subsection 4 
applies. 

4. Special rates will be established for centers providing 
services for the first time, whose rates were established 
under chapter 75-03-20 prior to accreditation, changing 
ownership, having a capacity increase or major renovation or 
construction, or having changes in services or staff. 

a. The rate for a center providing first-time services 
purchased by the department will be established using this 
subdivision for the first two fiscal years of the center 
if that period is less than twenty-four months. 

(1) The center shall submit a budget, to the department's 
medical services division, for the first twelve 
months of operation. A final rate based on the 
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budget and adjustments, if any, will be established 
for a rate period beginning on the first of the month 
in which the center begins operation. This rate will 
remain in effect for eighteen months. No adjustment 
factors will be included in the first year final 
rate. No retroactive settlements will be made. 

(2) Upon completion· of the first twelve months of 
operation, the center must submit a cost report for 
the twelve-month period regardless of the fiscal 
yearend of the center. 

(a) The twelve-month cost report is due on or before 
the last day of the third month following the 
end of the twelve-month period. 

(b) The twelve-month cost report will be used to 
establish a rate for the remainder of the second 
rate year. Appropriate adjustment factors will 
be used to establish the rate. 

(3) The center shall submit a cost report that will be 
used to establish rates in accordance with 
subsections 2 and 3 after the center has been in 
operation for the entire twelve months of the 
center's fiscal year. 

b. Centers receiving accreditation by the joint commission on 
accreditation for hospitals and which had a desk or final 
rate established· under chapter 75-03-20 prior to the 
accreditation will receive a rate established based on the 
cost report submitted under chapter 75-03-20, and the 
provisions of this chapter. 

c. For centers changing ownership, the rate established for 
the previous owner will be retained until the end of the 
rate year in which the change occurred. The rate for the 
second rate year after a change in ownership occurs will 
be established as follows: 

(1) For a center with four or more months of operation 
under the new ownership during the report year, a 
cost report for the period since the ownership change 
occurred will be used to establish the rate for the 
next rate year; and 

(2) For a center with less than four months of operation 
under the new ownership in the reporting year, the 
prior report year's costs as adjusted for the 
previous owner will be indexed forward using 
appropriate adjustments. 

531 



d. For centers that increase licensed capacity by twenty 
percent or more or have renovation or construction 
projects in excess of fifty thousand dollars, the desk or 
final rate established for the period after the licensed 
increase occurs or the construction or renovation is 
complete may be adjusted to include projected property 
costs. · 

(1) For the rate year in which the capacity increase 
occurs or construction or renovation is completed, an 
adjusted rate will be calculated based on a rate for 
historical costs, exclusive of property costs, as 
adjusted, divided by historical census, plus a rate 
for property costs based on projected property costs 
divided by projected census. The adjusted rate will 
be effective on the first day of the month in which 
the renovation or construction is complete or when 
the capacity increase is approved if no construction 
or renovation is necessary. 

(2) For the rate year immediately following the rate year 
in which the capacity increase occurred or 
construction and renovation was completed, a rate 
will be established based on historical costs, 
exclusive of property costs, as adjusted for the 
report year, divided by reported census plus a rate 
for property costs, based on projected property 
costs, divided by projected census. 

e. The department may provide for an increase in the 
established rate for additional costs necessary to add 
services or staff to the existing program. 

(1) The center must submit information, to the 
department•s medical services division, supporting 
the request for the increase in the rate. 
Information must include a detailed listing of new or 
additional staff or costs associated with the 
increase in services. 

(2) The department will review the submitted information 
and may request additional documentation or conduct 
onsite visits. The established rate will be adjusted 
if an increase in costs is approved. The effective 
date of the rate increase will be the later of the 
first day of the month following approval by the 
department or the first day of the month following 
the addition of services or staff. The adjustment 
will not be retroactive to the beginning of the rate 
year and will exclude adjustment factors provided for 
in subsection 8. 
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(3) For the rate year immediately following a rate year 
in which a rate was adjusted under paragraph 2, the 
center may request consideration be given to 
additional costs. The center must demonstrate to the 
department's satisfaction that historical costs do 
not reflect twelve months of actual costs of the 
additional staff or added services in order to adjust 
the rate for the second rate year. The additional 
costs would be based on a projection of costs for the 
remainder of a twelve-month period, exclusive of 
adjustment factors provided for in subsection 8. 

5. The final rate must be considered as payment for all 
accommodations that include items identified in section 
75-02-09-06. For any resident whose rate is paid in whole or 
in part by the department, no payment may be solicited or 
received from the resident or any other person to supplement 
the rate as established. 

6. When a center terminates its participation in the program, 
whether voluntarily or involuntarily, the department may 
authorize the center to receive continued payment until 
residents can be relocated. 

7 . L i mi tat i on s . 

a. The department may accumulate and analyze statistics on 
costs incurred by accredited and nonaccredited residential 
treatment centers. These statistics may be used to 
establish reasonable ceiling limitations and incentives 
for efficiency and economy based on reasonable 
determination of standards of operations ·necessary for 
efficient delivery of needed services. These limitations 
and incentives may be established on the basis of cost of 
comparable centers and services and may be applied as 
ceilings on the overall costs of providing services or on 
specific areas of operations. Limitations and incentives 
are effective upon notification of a center by the 
department. 

b. Allowable administration costs to be included in the 
established rate are the lesser of the actual cost of 
administration as direct casted or allocated to the center 
or an amount equal to fifteen percent of the total 
allowable costs, exclusive of administration costs, for 
the center. 

8. Adjustment factors may be applied to adjust historical 
allowable costs. The department will determine the 
appropriate adjustment factor to be applied. The following 
cost components may have individual adjustment factors 
calculated at the point in time when the cost report is due 
for each rate year: 
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a. Salaries and fringe benefits; 

b. Food; 

c. Utilities; and 

d. Other costs exclusive of property costs. 

History: Effective May 1, 1994. 
General Authority: NDCC 50-24.1-04 
Law Implemented: 42 USC 1396a(a){30)(A) 

75-92-99-95. Resident census. 

1. A daily census record must be maintained by the center. Any 
day services are provided or for which payment is ordinarily 
sought for an available bed must be counted as a resident day. 
The day of admission or death will be counted. The day of 
discharge will be counted if payment is sought for that day. 
For medical assistance residents, payment may not be sought 
for any day on which the resident was not in the facility or 
for the day of discharge. 

2. The daily census records must include: 

a. Identification of the resident; 

b. Entries for all days, and not just by exception; and 

c. Identification of type of day, i.e., in-house or hospital 
day. 

History: Effective May 1, 1994. 
General Authority: NDCC 50-24.1-04 
Law Implemented: 42 USC 1396a{a){30){A) 

75-92-99-96. Allowable costs by cost category. 

1. Administration costs are those allowable costs of activities 
performed by the staff in which the direct recipient of the 
activity is the organization itself, including fiscal 
activities, statistical reporting, recruiting, and general 
office management indirectly related to reimbursable services 
provided. Administration personnel includes administrators, 
regional directors, program directors, accounting personnel, 
clerical personnel, secretaries, receptionists, data 
processing personnel, purchasing personnel, and security 
personnel. Costs directly assignable to the center must be 
reported as center administration. Costs not directly 
assignable to the center must be reported as other 
administration. Costs for administration include: 
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a. Salary and fringe benefits for individuals who provide 
services administrative in nature or not included in any 
other cost category; 

b. Office supplies; 

c. Insurance, except property insurance and insurance 
included as a fringe benefit; 

d. Postage and freight; 

e. Professional fees for services such as legal, accounting, 
and data processing; 

f. Central or home office costs; 

g. Personnel recruitment costs; 

h. Management consultants and fees; 

i. Dues, license fees, and subscriptions; 

j. Travel and training for employees; 

k. Interest on funds borrowed for working capital; 

1. Startup costs; 

m. Telephone service not included in other cost categories; 
and 

n. All other costs not identified in other cost categories. 

2. Direct care costs are those allowable costs incurred for 
providing services for the maximum reduction of physical or 
mental disability and restoration of a resident to the best 
possible functional level and for providing for the personal 
needs of the resident. Those services may include any medical 
or remedial service recommended by a physician or other 
licensed practitioner of the healing arts, within the scope of 
the practitioner's practice under state law. Direct care 
costs include: 

a. Salaries and fringe benefits for individuals providing 
treatment or supervision of residents; 

b. Personal supplies used by an individual resident; 

c. Clothing necessary to maintain a resident's wardrobe; 

d. School supplies and activity fees, when not provided by or 
at the expense of the school; 
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e. Costs incurred for providing recreation to the residents 
including subscriptions, sports equipment, and admission 
fees to sporting, recreation, and social events; 

f. All costs related to transporting residents, and 
transportion costs that may include actual expenses of 
center-owned vehicles or mileage paid to employees for use 
of personal vehicle; and 

g. The cost of services purchased and not provided at the 
center, including case management, addiction, psychiatric, 
psychological, and other clinical evaluations, medication 
review, and partial care or day treatment. 

3. Dietary costs are those allowable costs associated with the 
preparation and serving of food. Dietary costs include: 

a. Salaries and fringe benefits for all personnel involved 
with the preparation and delivery of food; 

b. Food; and 

c. Dietary supplies and utensils including paper products and 
noncapitalized dietary equipment. 

4. Laundry costs are those allowable costs associated with 
gathering, transporting, sorting, and cleaning of linen and 
clothing. Laundry costs include: 

a. Salaries and fringe benefits of personnel who gather, 
transport, sort, and clean linen and clothing; 

b. The cost of laundry supplies; and 

c. Contracted laundry services. 

5. Plant and housekeeping costs are those allowable costs related 
to repairing, cleaning, and maintaining the center•s physical 
plant. Plant and housekeeping costs include: 

a. Salaries and fringe benefits of personnel involved in 
cleaning, maintaining, and repairing the center; 

b. Supplies necessary to maintain the center, including such 
items as cleaning supplies, paper products, and hardware 
goods; 

c. Utility costs, including heating and cooling, electricity, 
water, sewer, garbage, and cable television; 

d. Local telephone service to the living quarters and long 
distance telephone service directly related to providing 
treatment; and 
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e. Routine repairs and maintenance of property and equipment, 
including maintenance contracts and purchased services. 

6. Property costs are those allowable capital costs associated 
with the physical plant of the center. Property costs 
include: 

a. Depreciation; 

b. Interest; 

c. Lease costs on equipment and buildings; 

d. Property taxes; and 

e. Property insurance on buildings and equipment. 

History: Effective May 1, 1994. 
General Authority: NDCC 50-24.1-04 
Law Implemented: 42 USC 1396a(a)(30)(A) 

75-82-89-07. Cost allocation. 

1. Direct costing of allowable center costs must be used whenever 
possible. If direct costing is not possible, the allocation 
methods for center and noncenter operations described in this 
subsection must be used. 

a. Salaries for direct care employees, which cannot be 
reported based on direct costing, must be allocated using 
time studies. Time studies must be conducted at least 
semiannually for a two-week period or quarterly for a 
one-week period. The time study must represent a typical 
period of time when employees are performing normal work 
activities in each of their assigned areas of 
responsibility. Allocation percentages based on the time 
studies must be used starting with the next pay period 
following completion of the time study or averaged for the 
report year. 

b.· Salaries of supervisory personnel must be allocated based 
on full-time equivalents of the employees supervised or on 
a ratio of salaries. 

c. Fringe benefits must be allocated based on the ratio of 
salaries to total salaries. 

d. Plant and housekeeping expenses must be allocated based on 
square footage. 

e. Property costs must be allocated based on square footage. 
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f. Administration costs must be allocated on the basis of the 
percentage of total costs, excluding the allocable 
administration costs. 

g. Dietary costs must be allocated based on meals served. 

h. Laundry costs must be a 11 ocated on the basis of pounds of 
laundry. 

i. Vehicle expenses must be allocated based on mileage logs. 
Mileage logs must include documentation for all miles 
driven and purpose of travel. If sufficient documentation 
is not available to determine which cost category vehicle 
expenses are to be allocated, vehicle expenses must be 
allocated in total to administration. 

j. Costs not direct casted or allocable using methods 
identified in subdivisions a through i must be included as 
administration costs. 

2. If the center cannot use any of the allocation methods 
described in subsection 1, a waiver request may be submitted 
to the department•s medical services division. The request 
must include an adequate explanation as to why the referenced 
allocation method cannot be used by the center. The center 

shall also provide a rationale for the proposed allocation 
method. 

Based on the information provided, the department will 
determine the allocation method used to report costs. 

History: Effective May 1, 1994. 
General Authority: NDCC 50-24.1-04 
Law Implemented: 42 USC 1396a(a)(30)(A) 

75-82-89-88. Nonallowable costs. Nonallowable costs include: 

1. Promotional, publicity, and advertising expenses, exclusive of 
personnel procurement; 

2. Political contributions; 

3. Salaries or expenses of a lobbyist; 

4. Basic research; 

5. Fines or penalties including interest charges on the penalty, 
bank overdraft charges, and late payment charges; 

6. Bad debts; 
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7. Compensation and expenses for officers, directors, or 
stockholders, except as provided for in section 75-02-09-15; 

8. Contributions or charitable donations; 

9. Costs incurred for activities directly related to influencing 
employees with respect to unionization; 

10. Costs of membership or participation in health, fraternal, or 
social organizations such as eagles, country clubs, or knights 
of columbus; 

11. Corporate costs such as organization costs, reorganization 
costs, costs associated with acquisition of capital stock, 
costs relating to the issuance and sale of capital stock or 
other securities, and other costs not related to resident 
services; 

12. Home office costs that would be nonallowable if incurred 
directly by the center; 

13. Stockholder servicing costs incurred primarily for the benefit 
of stockholders or other investors, including annual meetings, 
annual reports and newsletters, accounting and legal fees for 
consolidating statements, stock transfer agent fees, and 
stockbroker and investment analyses; 

14. The cost of any equipment, whether owned or leased, not 
exclusively used by the center except to the extent the center 
demonstrates to the satisfaction of the department that any 
particular use of equipment was related to resident care; 

15. Costs, including by way of illustration and not by way of 
limitation, for legal fees, accounting and administrative 
costs, travel costs, and the costs of feasibility studies, 
attributed to the negotiation or settlement of the sale or 
purchase of any capital assets, whether by sale or merger, 
when the cost of the asset has been previously reported and 
included in the rate paid to any center; 

16. Depreciation expense for center assets not related to resident 
care; 

17. Personal expenses of owners and employees for items or 
activities including vacation, boats, airplanes, personal 
travel or vehicles, and entertainment; 

18. Costs not adequately documented (adequate documentation 
includes written documentation, date of purchase, vendor name, 
listing of items or services purchased, cost of items 
purchased, account number to which the cost is posted, and a 
breakdown of any allocation of costs between accounts or 
centers); 
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19. The following taxes, when levied on providers: 

a. Federal income and excess profit taxes, including any 
interest or penalties paid thereon; 

b. State or local income and excess profit taxes; 

c. Taxes in connection with financing, refinancing, or 
refunding operations such as taxes in the issuance of 
bonds, property transfers, issuance or transfer of stocks, 
etc., which are generally either amortized over the life 
of the securities or depreciated over the life of the 
asset, but not recognized as tax expense; 

d. Taxes such as real estate and sales tax for which 
exemptions are available to the center; 

e. Taxes on property not used in the provision of covered 
services; and 

f. Taxes such as sales taxes, levied, collected, and remitted 
by the center; 

28. The unvested portion of a center•s accrual for sick or annual 
leave; 

21. Expenses or liabilities established through or under threat of 
litigation against the state of North Dakota or any of its 
agencies, provided that reasonable insurance expenses may not 
be limited by this subsection; 

22. Fringe benefits, not within the definition of that term, which 
have not received written prior approval of the department; 

23. Fringe benefits that discriminate in favor of certain 
employees, excluding any portion that relates to costs that 
benefit all employees; 

24. Fundraising costs, including salaries, advertising, 
promotional, or publicity costs incurred for such a purpose; 

25. Funeral and cemetery expenses; 

26. Travel not directly related to professional conferences, state 
or federally sponsored activities, or resident services; 

27. Items or services such as telephone, television, and radio 
located in a resident•s room and furnished solely for the 
convenience of the resident; 

28. Value of donated goods and services; 

29. Religious salaries, space, and supplies; 
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30. Miscellaneous expenses not related to resident services; 

31. Premiums for top management personnel life insurance policies, 
except that the premiums shall be allowed if the policy is 
included within a group policy provided for all employees, or 
if a policy is required as a condition of a mortgage or loan 
and the mortgagee or lending institution is listed as the 
beneficiary; 

32. Travel costs involving the use of vehicles not exclusively 
used by the center unless: 

a. Vehicle travel costs do not exceed the amount established 
by the internal revenue service; 

b. The center supports vehicle costs related to resident care 
with sufficient documentation, including mileage logs for 
all miles, purpose of travel, and receipts for purchases; 
and 

c. The center documents all costs associated with a vehicle 
not exclusively used by the center; 

33. Vehicle and aircraft costs not directly related to center 
business or resident services; 

34. Nonresident-related operations and the associated 
administrative costs; 

35. Costs related to income-producing activities regardless of the 
profitability of the activity; 

36. Costs incurred by the center•s subcontractors or by the lessor 
of property the center leases, and which become an element in 
the subcontractor•s or lessor•s charge to the center, if such 
costs would not have been allowable had they been incurred by 
a center directly furnishing the subcontracted services or 
owning the leased property; 

37. All costs for services paid directly by the department to an 
outside provider; 

38. Depreciation on the portion of assets acquired with government 
grants; 

39. Costs incurred due to management inefficiency, unnecessary 
care or services, agreements not to compete, or activities not 
commonly accepted in the industry; 

40. The cost of consumable food products, in excess of income from 
employees, guests, and nonresidents offset in accordance with 
subsection 1 of section 75-02-09-16, consumed by persons other 
than residents or direct care personnel; 
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41. Payments to residents, whether in cash or in kind, for work 
performed or for bonuses or rewards based on behavior; and 

42. In-house education costs including: 

a. Compensation for teachers and teacher aides who provide 
academic training to residents in-house; 

b. Property and plant operation expenses for space used to 
provide in-house academic training to residents; and 

c. The cost of supplies and equipment used in a classroom 
normally provided by a school district as part of the 
academic training. 

History: Effective May 1, 1994. 
General Authority: NDCC 50-24.1-04 
Law Implemented: 42 USC 1396a(a)(30}(A) 

75-82-89-89. Depreciation. 

1. Ratesetting principles require that payment for services 
should include depreciation on all depreciable type assets 
used to provide necessary services. This includes assets that 
may have been fully or partially depreciated on the books of 
the center, but are in use at the time the center enters the 
program. The useful lives of such assets are considered not 
to have ended and depreciation calculated on the revised 
extended useful life is allowable. Likewise, a depreciation 
allowance is permitted on assets used in a normal standby or 
emergency capacity. If any depreciated personal property 
asset is sold or disposed of for an amount different than its 
undepreciated value, the difference represents an incorrect 
allocation of the cost of the asset to the center and must be 
included as a gain or loss on the cost report. 

2. Depreciation methods. 

a. The straight-line method of depreciation must be used. 
All accelerated methods of depreciation including 
depreciation options made available for income tax 
purposes, such as those offered under the asset 
depreciation range system, are unacceptable. The method 
and procedure for computing depreciation must be applied 
on a basis consistent from year to year, and detailed 
schedules of individual assets must be maintained. If the 
books of account reflect depreciation different than that 
submitted on the cost report, a reconciliation must be 
prepared by the center. 

b. Centers must use a minimum composite useful life of ten 
years for all equipment and land improvements, and four 
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years for vehicles. Buildings and improvements to 
buildings are to be depreciated over the length of the 
mortgage or a minimum of twenty-five years, whichever is 
greater. 

3. Acquisitions. 

a. If a depreciable asset has at the time of its acquisition 
historical cost of at least one thousand dollars for each 
item, its cost must be capitalized and depreciated over 
the estimated useful life of the asset except as provided 
for in subsection 3 of section 75-02-09-11. Costs, such 
as architectural, consulting and legal fees, and interest, 
incurred during the construction of an asset must be 
capitalized as a part of the cost of the asset. 

b. All repair or maintenance costs in excess of five thousand 
dollars per project on equipment or buildings must be 
capitalized and depreciated over the remaining useful life 
of the equipment or building or one-half of the original 
estimated useful life, whichever is greater. 

4. Proper records must provide accountability for the fixed 
assets and also provide adequate means by which depreciation 
can be computed and established as an allowable 
resident-related cost. Tagging of major equipment items is 
not mandatory, but alternate records must exist to satisfy 
audit verification of the existence and location of the 
assets. 

5. Basis for depreciation. 

a. Determination of the cost basis of a center and its 
depreciable assets, which have not been involved in any 
programs funded in whole or in part by the department, 
depends on whether or not the transaction is a bona fide 
sale. Should the issue arise, the purchaser has the 
burden of proving that the transaction was a bona fide 
sale. Purchases where the buyer and seller are related 
organizations are not bona fide. 

(1) If the sale is bona fide, the cost basis will be the 
lower of the actual cost of the buyer or the fair 
market value of the facility or asset at the time of 
the sale. 

(2) If the sale is not bona fide, the cost basis will be 
the seller•s cost basis less accumulated 
depreciation. 

b. Cost basis of a center and its depreciable assets 
purchased as an ongoing operation will be the seller•s 
cost basis less accumulated depreciation. 
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c. Cost basis of a center and its depreciable assets used in 
any programs funded in whole or in part by the department 
will be the cost basis used by the other program less 
accumulated depreciation. 

d. Sale and leaseback transactions will be considered a 
related party transaction. The cost basis of a center and 
its depreciable assets purchased and subsequently leased 
to a provider who will operate the center will be the 
seller•s cost basis less accumulated depreciation. 

History: Effective May 1, 1994. 
General Authority: NDCC 50-24.1-04 
Law Implemented: 42 USC 1396a(a)(30)(A) 

75-82-89-18. Interest expense. To be allowable under the 
program, interest must be: 

1. Supported by evidence of an agreement that funds were borrowed 
and that payment of interest and repayment of the funds are 
required. Repayment of operating loans must be made within 
two years of the borrowing. 

2. Identifiable in the center•s accounting records. 

3. Related to the reporting period in which the costs are 
incurred. 

4. Necessary and proper for the operation, maintenance, or 
acquisition of the center. Necessary means that the interest 
be incurred on a loan made to satisfy a financial need of the 
center and for a purpose reasonably related to resident care. 
Proper means that the interest be incurred at a rate not in 
excess of what a prudent borrower would have had to pay in an 
arm•s-length transaction. In addition, the interest must be 
paid to a lender not related to the center through common 
ownership or control. 

5. Unrelated to funds borrowed to finance costs of assets in 
excess of the depreciable cost of the asset as recognized in 
"depreciation". 

6. If it is necessary to issue bonds for financing, any bond 
premium or discount will be amortized on a straight-line basis 
over the life of the bond issue. 

History: Effective May 1, 1994. 
General Authority: NDCC 50-24.1-04 
Law Implemented: 42 USC 1396a(a)(30)(A) 
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75-82-89-11. Taxes. 

1. Taxes assessed against the center in accordance with the 
levying enactments of the several states and lower levels of 
government and for which the center is liable for payment are 
allowable costs except for those taxes identified as 
nonallowable in section 75-02-09-08. 

2. Whenever exemptions to taxes are legally available, the center 
is to take advantage of them. If the center does not take 
advantage of available exemptions, the expense incurred for 
such taxes is not an allowable cost. 

3. Special assessments in excess of one thousand dollars paid in 
a lump sum must be capitalized and depreciated. Special 
assessments not paid in a lump sum may be expensed as they are 
billed by the taxing authority. 

H;story: Effective May 1, 1994. 
General Author;ty: NDCC 50-24.1-04 
Law Implemented: 42 USC 1396a(a)(30)(A) 

75-82-89-12. Home off;ce costs. 

1. Home offices of chain organizations vary greatly in size, 
number of locations, staff, mode of operations, and services 
furnished to their member facilities. Although the home 
office of a chain is normally not a center in itself, it may 
furnish to the individual center central administration or 
other services such as centralized accounting, purchasing, 
personnel, or management services. Only the home office's 
actual costs of providing services is includable in the 
center's allowable costs under the program. 

2. Costs not allowed in the center are not allowed as home office 
costs allocated to the center. 

3. Any service provided by the home office included in costs as 
payments by the center to an outside vendor or which 
duplicates costs for services provided by the center is a 
duplication of costs and is not allowed. 

4. Where the home office makes a loan to or borrows money from 
one of the components of a chain organization, the interest 
paid is not an allowable cost and interest income is not used 
to offset interest expense. 

H;story: Effective May 1, 1994. 
General Author;ty: NDCC 50-24.1-04 
Law Implemented: 42 USC 1396a(a)(30)(A) 
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75-82-89-13. Related organ;zat;ons. 

1. Costs applicable to services, facilities, and supplies 
furnished to a center by a related organization may not exceed 
the lower of the costs to the related organization or the 
price of comparable services, facilities, or supplies 
purchased elsewhere primarily in the local market. Centers 
must identify such related organizations and costs. If any 
such costs are allocated, the allocation methods and 
statistics supporting the allocations must be submitted with 
the cost report. 

2. A center may lease buildings or equipment from a related 
organization within the meaning of ratesetting principles. In 
such a case, the rent paid to the lessor by the center is not 
allowable as cost unless the rent paid is less than the 
allowable costs of ownership. If rent paid exceeds the 
allowable costs of ownership, the center may include only the 
allowable costs of ownership. These costs are property 

insurance, depreciation, interest on the mortgage, real estate 
taxes, and plant operation expenses incurred by the lessor. 

H;story: Effective May 1, 1994. 
General Author;ty: NDCC 50-24.1-04 
Law Implemented: 42 USC 1396a(a)(30)(A) 

75-82-89-14. Startup costs. In the first stages of operation, a 
new center incurs certain costs in developing its ability to care for 
residents prior to their admission. Staff is obtained and organized, 
and other operating costs are incurred during this time of preparation 
which cannot be allocated to resident care during that period because 
there are not residents receiving services. Such costs are commonly 
referred to as startup costs. The startup costs are to be capitalized 
and will be recognized as allowable administration costs amortized over 
sixty consecutive months on a straight-line basis starting with the 
month the first resident is admitted. 

H;story: Effective May 1, 1994. 
General Author;ty: NDCC 50-24.1-04 
Law Implemented: 42 USC 1396a(a)(30)(A) 

75-92-89-15. Compensat;on. Reasonable compensation for a person 
with a minimum of five percent ownership, persons on the governing 
board, or family members of top management personnel, including spouses 
and persons in the following relationship to top management personnel or 
their spouses: parent, stepparent, child, stepchild, grandparent, 
stepgrandparent, grandchild, stepgrandchild, brother, sister, 
half-brother, half-sister, stepbrother, and stepsister will be 
considered an allowable cost if services are actually performed and 
required to be performed. The amount allowed must be in an amount not 
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to exceed the average of salaries paid to individuals in like positions 
in all accredited and nonaccredited licensed residential treatment 
centers that are nonprofit organizations and have no top management 
personnel who have a minimum of five percent ownership or are on the 
governing board. Salaries used to determine the average will be based 
on the latest information available to the department. Reasonableness 
also requires that functions performed be necessary in that, had the 
services not been rendered, the center would have to employ another 
person to perform them. 

H;story: Effective May 1, 1994. 
General Author;ty: NDCC 50-24.1-04 
Law Implemented: 42 USC 1396a(a)(30)(A) 

75-92-99-16. Revenue offsets. Centers must identify income to 
offset costs when applicable in order that state financial participation 
not supplant or duplicate other funding sources. Any income whether in 
cash or in any other form received by the center, with the exception of 
the established rate and income from payment made under the Job Training 
Partnership Act, will be offset up to the total of the appropriate 
actual costs. If actual costs are not identifiable, income will be 
offset in total to the appropriate cost category. If costs relating to 
income are reported in more than one cost category, the income must be 
offset based on the ratio of costs in each of the cost categories. 

1. Income received from or on behalf of employees, guests, or 
other nonresidents for meals or snacks and received for food 
and related costs from other government programs such as the 
United States department of agriculture or the department of 
public instruction must be offset to dietary costs. 

2. Income received from the sale of beverages, candy, or other 
food items must be offset to dietary costs. 

3. Any amount received from insurance for a loss incurred must be 
offset against the appropriate cost category regardless of 
when the cost was incurred if the center did not adjust the 
basis for depreciable assets. 

4. Any refund, rebate, or discount received for a reported cost 
must be offset against the appropriate cost. 

5. Any amount received for use of the center's vehicles must be 
offset to transportation costs. 

6. Gain on the sale of an asset must be offset against 
depreciation expense. 

7. Revenue received from outside sources for the use of center 
buildings or equipment will be offset to property expenses. 
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8. Any amount received by the center from outside sources for 
services provided by center employees will be offset to 
salaries. 

9. Revenue from investments will be offset against interest 
expense. 

10. Grants, gifts, restricted donations, and awards from the 
federal, state, local, or philanthropic agencies will be 
offset to allowable costs. 

11. Gifts or endowment income designated by a donor for paying 
specific operating costs incurred in providing contract 
services must be offset to costs in the year the cost is 
incurred regardless of when the gift or endowment is received. 

12. Other cost-related income or miscellaneous income, including 
amounts generated through the sale of a previously expensed 
item, e.g., supplies or equipment, must be offset to the cost 
category where the item was expensed. 

13. Other income to the center from local, state, or federal units 
of government may be determined by the department to be an 
offset to costs. 

History: Effective May 1, 1994. 
General Authority: NDCC 50-24.1-04 
Law Implemented: 42 USC 1396a(a)(30)(A) 

75-82-89-17. Private pay rates. 

1. The medical assistance rate will not exceed the full rate 
charged to nonmedical assistance residents for the same 
service. The rate being charged nonmedical assistance 
residents at the time the services were provided will govern. 
In cases where the residents are not charged a daily rate, a 
daily rate will be computed by dividing the total nonmedical 
assistance charges for each month by the total nonmedical 
assistance census for each month. 

2. If the established rate exceeds the rate charged to nonmedical 
ass.istance residents for a service, on any given date, the 
center shall immediately report that fact to the department 
and charge the department at the lower rate. If payments were 
received at the higher rate, the center shall, within thirty 
days, refund the overpayment. The refund will be the 
difference between the established rate and the rate charged 
to nonmedical assistance residents times the number of medical 
assistance resident days paid during the period in which the 
established rate exceeded the nonmedical assistance rate plus 
interest calculated at two percent over the Bank of North 
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Dakota prime rate on any amount not repaid within thirty days. 
Interest charges on these refunds are not allowable costs. 

History: Effective May 1, 1994. 
General Authority: NDCC 50-24.1-04 
Law Implemented: 42 USC 1396a(a)(30)(A) 

75-82-89-18. Reconsiderations and appeals. 

1. Reconsiderations. 

a. A center dissatisfied with the final rate established must 
request a reconsideration of the final rate before a 
formal appeal may be made. Any requests for 
reconsideration must be filed with the department's 
medical services division within thirty days of the date 
of the rate notification. 

b. The department's medical services division will make a 
determination regarding the reconsideration within 
forty-five days of receiving the reconsideration filing 
and any requested documentation. 

2. Appeals. 

a. A center dissatisfied with the final rate established may 
appeal upon completion of the reconsideration process as 
provided for in subsection 1. This appeal must be filed 
with the department within thirty days of the date of the 
written notice of the determination by the department's 
medical services division with respect to the request for 
reconsideration. 

b. An appeal under this section is timely perfected only if 
accompanied by written documents including: 

(1) A copy of the letter received from the department's 
medical services division advising of that division's 
decision on the request for reconsideration; 

(2) A statement of each disputed item and the reason or 
basis for the dispute; 

(3) A computation and the dollar amount which reflects 
the appealing party's claim as to the correct 
computation and dollar amount for each disputed item; 

(4) The authority in statute or rule upon which the 
appealing party relies for each disputed item; and 
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(5) The name, address, and telephone number of the person 
upon whom all notices will be served regarding the 
appeal. 

H;story: Effective May 1, 1994. 
General Author;ty: NDCC 50-24.1-04 
Law Implemented: 42 USC l396a(a)(30)(A) 
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JULY 1994 

CHAPTER 75-92-96 

AGENCY SYNOPSIS: Regarding proposed amendments to North Dakota 
Administrative Code chapter 75-02-06, Ratesetting for Nursing Home Care. 

A public hearing was conducted on January 7, 1994, concerning proposed 
amendments to North Dakota Administrative Code chapter 75-02-06, 
Ratesetting for Nursing Home Care, which governs the setting of rates 
for nursing facilties in North Dakota. The three primary purposes of 
the amendemtns are to implement changes to section 75-02-06-16, Rate 
Determinations; to implement provisions of North Dakota Century Code 
section 50-24.4-19.2, concerning residents with extraordinary needs, as 
required by 1993 Senate Bill 2331; and to conform the rules to the 
requirements of 42 U.S.C. § 1396r(e)(7)(F), as required by final federal 
regulations published in 57 Fed. Reg. 56450 (Nov. 30, 1992). 

The amendments also incorporate a number of changes made possible by 
amendments to North Dakota Century Code section 28-32-02{7). Prior to 
August 1, 1993, this statute provided that "the attorney general may not 
approve any rule as to legality when the rule merely repeats or 
paraphrases the text of the statute purported to be implemented by the 
rule." Under that law, the department could not incorporate provisions 
of North Dakota Century Code chapter 50-24.4 into North Dakota 
Administrative Code chapter 75-02-06, even though both addressed the 
same subject. Changes were made to incorporate relevant statutory 
provisions into the Administrative Code so as to create a single 
document which is more easily used. 

The amendments to North Dakota Administrative Code section 75-02-06-16 
reflect the fact that nursing home rates are being "rebased" effective 
January 1, 1994. Also changed is the process by which base year costs 
are applied to establish limitations on rates set for nursing 
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facilities. In addition to altering the limits, amendments to this 
section specify the economic change index to be the consumer price index 
increase. This section is also altered to provide a means by which 
facilities which successfully appeal a rate are able to avoid the loss 
of proper rate payments due from private-paying residents during the 
period pending the appeal decision. This change implements North Dakota 
Century Code section 50-24.4-18.1, as created by 1993 Senate Bill 
No. 2404. 

The former section 75-02-06-19, Refinancing Incentives, has been 
replaced with a new section: "Appeal from Facility Transfer or 
Discharge." The removed language was obsolete. The replacement 
language conforms to the requirements of 42 U.S.C. § 1396r(3)(7)(F). 
It implements amendments to 42 CFR Parts 431, 433, and 483 concerning 
appeals from nursing facility decisions to transfer or discharge 
residents. This activity has been undertaken by the North Dakota State 
Department of Health and Consolidated Laboratories under North Dakota 
Administrative Code section 33-07-33.1-39. Federal regulations now 
require that the appeals process be maintained as a part of the Medicaid 
agency's fair hearing process. 

A new North Dakota Administrative Code section 75-02-06-21, Specialized 
Rates for Extraordinary Medical Care, is created. This rule implements 
North Dakota Century Code section 50-24.4-19.2, which became effective 
March 26, 1993. The rule establishes the criteria for determining if a 
specialized rate for an individual with extraordinary medical needs may 
be established. The new section also describes a manner in which the 
specialized rate is to be calculated. 

There are numerous minor and technical changes contained in amendments 
affecting all remaining sections except 75-02-06-02.3, Other Direct Care 
Costs; 75-02-06-04.1, Funded Depreciation; 75-02-06-06, Return on 
Investment; 75-02-06-07, Related Organization; and 75-02-06-20, Resident 
Personal Funds. For the sake of clarity, those sections without 
amendments were included in the published proposal. 

These amendments constitute a significant change in the department's 
methods and standards for setting payment rates for services furnished 
to nursing facilities. 

The amendments to chapter 75-02-06 were adopted as interim final rules 
effective November 22, 1993. Emergency rulemaking was necessary because 
a delay in rulemaking was likely to cause a loss of $5,493,800 in 
federal revenues appropriated to support the administration of the 
Medicaid program, a duty imposed upon the Department of Human Services 
by North Dakota Century Code section 50-06-05.1 and North Dakota Century 
Code chapter 50-24.1, if the effective date of this amendment is July 1, 
1994, as would be likely if diligent nonemergency rulemaking was 
pursued. 

During the period before the effective date, the unamended rule would 
cause rates to be established at higher levels for the 1994 rate year. 
The excess cost of the higher level rates would cause the department to 
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spend all funds appropriated for payment of nursing care services 
provided to Medicaid eligible nursing facility residents for the 1993-95 
biennium, by June 17, 1995. Nursing facility services are a mandated 
Medicaid service under 42 U.S.C § 1396a(a)(10)(A). If the department 
did not conform the Medicaid program to this federal requirement, it may 
not lawfully claim federal funds otherwise available to provide Medicaid 
benefits for the period beginning June 17, 1995, and ending June 30, 
1995. 

75-82-86-81. Definitions. In this chapter, unless the context or 
subject matter requires otherwise: 

1. 11 Accrual basis 11 means the recording of revenue in the period 
when it is earned, regardless of when it is collected, and the 
recording of expenses in the period when incurred, regardless 
of when they are paid. 

2. 11 Actua 1 rate u means the faci 1 i ty rate for each cost category 
calculated using allowable historical operating costs and 
adjustment factors. 

3. 11 Adjustment factors .. means indices used to adjust reported 
costs for inflation or deflation based on forecasts for the 
rate year. 

4. 11 Admission 11 means any time a resident is admitted to the 
facility from an outside location, including readmission 
resulting from a Fes~eeRt-ee~Rg-Aes~~tat~lee discharge. 

5. 11 Allowable cost 11 means the facility's actual 
appropriate adjustments as required by medical 
regulations. 

cost after 
assistance 

6. 11 Chain organization .. means a group of two or more health care 
facilities which are owned, leased, or, through any other 
device, controlled by one business entity. This includes not 
only proprietary chains, but also chains operated by various 
religious and other charitable organizations. A chain 
organization may also include business organizations which are 
engaged in other activities not directly related to health 
care. 

7. 11 COIT111unity contribution.. means contributions to c1v1c 
organizations and sponsorship of coiTITlunity activities. It 
does not include donations to charities. 

8. 11 Cost category .. means the classification or grouping of 
similar or related costs for purposes of reporting, the 
determination of cost limitations, and determination of rates. 

9. ncost center .. means a division, department, or subdivision 
thereof, group of services or employees or both, or any unit 
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or type of activity into which functions of a facility are 
divided for purposes of cost assignment and allocations. 

10. 11 Cost report .. means the department approved form for reporting 
costs, statistical data, and other relevant information of the 
facility. 

11. 11 Department n means the department of human services. 

12. 11 Depreciable asset 11 means any building, furniture, fixture, or 
equipment for which the cost must be capitalized for 
ratesetting purposes. 

13. 11 Depreciation 11 means an allocation of the cost of an asset 
over its estimated useful life. 

:1:3':' 14. 11 Desk audit rate 11 means the rate established by the department 
based upon a review of the cost report submission prior to an 
actual audit of the cost report. 

15. 11 Direct care costs 11 means the cost category for allowable 
nursing and therapy costs. 

:1:4':' 16. 11 Direct costing .. means identification of actual costs directly 
to a facility or cost category without use of any means of 
allocation. 

17. 11 Discharge 11 means the voluntary or involuntary release of a 
bed by a resident when the resident vacates the nursing 
facility premises. 

:1:5':' 18. ..Employment benefits .. means fringe benefits, other employee 
benefits including vision insurance, disability insurance, 
long-term care insurance. employee assistance programs, and 
employee child care benefits, and payroll taxes. 

:1:6':' 19. 11 Established rate 11 means the rate paid for services. 

:l:'h 20. 11 Facility 11 means a nursing facility not owned or administered 
by state government or a nursing facility, owned or 
administered by state government, which agrees to accept a 
rate established under this chapter. It does not mean an 
intermediate care facility for the mentally retarded. 

:1:8':' 21. 11 Fair market value 11 means value at which an asset could be 
sold in the open market in a transaction between informed, 
unrelated parties. 

22. 11 Final decision rate 11 means the amount, if any, determined on 
a per day basis, by which a rate otherwise set under this 
chapter is increased as a result of a request for 
reconsideration, a request for an administrative appeal, or a 
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request for judicial appeal taken from a decision on an 
administrative appeal. 

23. n Fi na 1 rate•• means the rate established after any adjustments 
by the department, including adjustments resulting from cost 
report reviews and audits. 

~9~ 24. 11 Freestanding facility .. means a nursing facility which does 
not share basic services with a hospital-based provider. 

25. 11 Fringe benefits .. means workers• compensation insurance. group 
health or dental insurance, group life insurance. retirement 
benefits or plans. uniform allowances. and medical services 
furnished at nursing facility expense. 

29~ 26. 11 Highest market driven compensation.. means the highest 
compensation given to an employee of a freestanding facility 
who is not an owner of the facility or is not a member of the 
governing board of the facility. 

27. 11 Historical operating costs 11 means the allowable operating 
costs incurred by the facility during the report year 
immediately preceding the rate year for which the established 
rate becomes effective. 

2h 28. 11 Hospital leave day 11 means any day that a resident is not in 
the facility. but is in an acute care setting as an inpatient. 

29. 11 lndirect care costs 11 means the cost category for allowable 
administration, plant, housekeeping, medical records, 
chaplain, pharmacy. and dietary. exclusive of food costs. 

22~ 30. 11 ln-house resident dayn for nursing facilities means a day 
that a resident was actually residing in the facility and was 
not on therapeutic leave or in the hospital. "In-house 
resident dayn for hospitals means an inpatient day. 

23~ 31. 11 Limit rate 11 means the rate established as the maximum 
allowable rate for a cost category. 

24~ 32. 11 Lobbyist 11 means any person who in any manner, directly or 
indirectly, attempts to secure the passage, amendment, defeat, 
approval, or veto of any legislation, attempts to influence 
decisions made by the legislative council. and is required to 
register as a lobbyist. 

25~ 33. 11 Medical assistance program .. means the program which pays the 
cost of health care provided to eligible recipients pursuant 
to North Dakota Century Code chapter 50-24.1. 

26~ 34. 11 Medical records costs 11 means costs associated with the 
determination that medical record standards are met and with 
the maintenance of records for individuals who have been 
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35. 

discharged from the facility. It does not include maintenance 
of medical records for in-house residents. 

"Other direct care costs" means the cost category for 
allowable activities, social services, laundry, and food 
costs. 

36. "Pa ro 11 taxes 11 means the 
Insurance Contributions Act 

unemployment compensation taxes. 

37. "Pending decision rate" means the amount, determined on a 
per day basis, by which a rate otherwise set under this 
chapter would increase if a nursing facility prevails on a 
request for reconsideration, on a request for an 
administrative appeal, or on a request for a judicial appeal 
taken from a decision on an administrative appeal; however, 
the amount may not cause any component of the rate to exceed 
rate limits established under this chapter. 

38. "Private-pay resident .. means a nursing facility resident on 
whose behalf the facility is not receiving medical assistance 
payments and whose payment rate is not established by any 
governmental entity with ratesetting authority, including 
veterans• administration or medicare. 

27':' 39. 11 Private room 11 means a room which is equipped for use by only 
one resident. 

28':' 40. 11 Property costs 11 means the cost category for allowable real 
property costs and other costs which are passed through. 

29':' 41. 11 Provider 11 means the organization or individual who has 
executed the provider agreement with the department. 

42. 11 Rate year 11 means the caiendar year from January first through 
December thirty-first. 

39':' 43. 11 Reasonable resident-related cost 11 means the cost that must be 
incurred by an efficiently and economically operated facility 
to provide s·ervices in conformity with applicable state and 
federal laws, regulations, and quality and safety standards. 
Reasonable resident-related cost takes into account that the 
provider seeks to minimize its costs and that its actual costs 
do not exceed what a prudent and cost-conscious buyer pays for 
a given item or services. 

3h 44. 11 Related organization .. means an organization which a provider 
is, to a significant extent, associated with, affiliated with, 
able to control, or controlled by, and which furnishes 
services, facilities, or supplies to the provider. Control 
exists where an individual or an organization has the power, 
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directly or indirectly, to significantly te influence or 
direct the policies of an organization or provider. 

45. 11 Report yearn means the fiscal year from July first through 
June thirtieth of the year immediately preceding the rate 
year. 

32':' 46. 11 Resident 11 means a person who has been admitted to the 
facility, but not discharged. 

33':' 47. 11 Resident day .. in a nursing facility means all days for which 
service is provided or for which payment is ordinarily sought, 
including hospital leave days and therapeutic leave days. The 
day of admission will be counted. The day of death w~tt--8e 
ee~Atea;--a~t-Aet-tRe-aay-ef-a~seRaP§e is a resident day. The 
day of discharge is not a resident day. 11 Resident day 11 in a 
hospital means all inpatient days for which payment is 
ordinarily sought. 

48. 11 Routine hair care .. means hair hygiene which includes 
grooming, shampooing. cutting, and setting. 

34':' 49. 11 Significant capacity increase .. means an increase of fifty 
percent or more in the number of licensed beds or an increase 
of twenty beds, whichever is greater; but does not mean such 
an increase by a facility which reduces the number of its 
licensed beds and thereafter relicenses those beds, and does 
not mean an increase in a nursing facility•s licensed capacity 
resulting from converting beds formerly licensed as basic care 
beds. 

35':' 50. 11 Standardized resident dayn means a resident day times the 
classification weight for the resident. 

36':' 51. 11 Therapeutic leave day 11 means any day that a resident is not 
in the facility or in a hospital. 

52. 11 Top management personnel 11 means owners, board members, 
corporate officers. general. regional. and district managers. 
administrators. and any other person performing functions 
ordinarily performed by such personnel. 

History: Effective September 1, 1980; amended effective December 1, 
1983; June 1, 1985; September 1, 1987; January 1, 1990; January 1, 1992i 
November 22, 1993. 
General Authority: NDCC 50-24.1-04. 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 
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75-92-96-92. Financial reporting requirements. 

1. Records. 

a. The facility shall maintain on the premises the required 
census records and financial information wR~eR--w~tt--8e 
s~ff~e~eAt in a manner sufficient to provide for a proper 
audit or review. For any cost being claimed on the cost 
report, sufficient data must be available as of the audit 
date to fully support the report item. 

b. Where several facilities are associated with a group and 
their accounting and reports are centrally prepared, added 
information must be submitted, for those items known to be 
lacking support at the reporting facility, with the cost 
report or must be provided to the local facility prior to 
the audit or review of the facility. Accounting or 
financial information regarding related organizations must 
be readily available to substantiate cost. Home office 
cost reporting and cost allocation must be in conformance 
with this chapter and HCFA-15 paragraphs 2150 and 2153. 

c. Each provider shall maintain, for a period of not less 
than five years following the date of submission of the 
cost report to the state--a§eAey department, accurate 
financial and statistical records of the period covered by 
such cost report wR~eR--aFe--aee~Fate-aAa in sufficient 
detail to substantiate the cost data reported. Each 
provider shall make such records available upon reasonable 
demand to representatives of the department or to the 
secretary of health and human services or representatives 
of the secretary. 

2. Accounting and reporting requirements. 

a. The accrual basis of accounting, in accordance with 
generally accepted accounting principles, must be used 
for cost reporting purposes. A facility may maintain its 
accounting records on a cash basis during the year, but 
adjustments must be made to reflect proper accrual 
accounting procedures at yearend and when subsequently 
reported. 6eAeFatty--aeee~tea-aeee~AttA§-~F~Aet~tes-wt++ 

. ~Feva~+--~A+ess--a+teFAat~ve--tFeat~eAt--~s--~Fev~aea---tA 
Fatesett~A§---~Feeea~Fes~ Ratesetting procedures will 
prevail if conflicts occur between ratesetting procedures 
and generally accepted accounting principles. 

b. To properly facilitate auditing, the accounting system 
shall be maintained in s~eR a manner that will allow cost 
accounts wt++ to be grouped by cost center and ee readily 
traceable to the-cost report. 
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c. The method for annual reporting of costs for ratesetting 
purposes shall be prescribed by the department. A cost 
report; for the report year, satisfying all departmental 
reporting requirements~ must be filed with the management 
services division, provider audit unit on forms prescribed 
by the department, on or before October first of each 
year. The report mus~ include: 

(1) A complete statement of fees and charges for 
private-pay residents for the report year. 

(2) A statement of ownership for the facility, including 
the name, address, and proportion of ownership of 
each owner. 

(a) If a privately held or closely held corporation 
or partnership has an ownership interest in the 
facility, the facility shall report the name, 
address, and proportion of ownership of all 
owners of the corporation or partnership who 
have an ownership interest of five percent or 
more, except that any owner whose compensation 
or portion of compensation is claimed in the 
facility's cost report must be identified 
regardless of the proportion of ownership 
interest. 

(b) If a publicly held corporation has an ownership 
interest of fifteen percent or more in the 
facility, the facility shall report the name, 
address, and proportion of ownership of all 
owners of the publicly held corporation who have 
an ownership interest of ten percent or more. 

(3) Supplemental information reconciling the costs on the 
financial statements with costs on the cost report. 

(4) A provider organization which operates more than one 
nursing facility may provide a consolidated audit 
report. The information must be reconciled to each 
facility's cost report. 

(5) Information requested by the department, pursuant to 
subdivision d of subsection 1 of North Dakota Century 
Code section 50-24.4-23, must be furnished by 
financial statements, together with supplemental 
information which reconciles costs on the financial 
statement with costs on the cost report. 

(6) The audited report provided pursuant to subdivision a 
of subsection 1 of North Dakota Century Code section 
50-24.4-23 must be for the facility's fiscal year. 
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d. In the event a facility fails to file the required cost 
report on or before the due date, the ~ea~eat--sepv~ees 
S~Y~S~8R department may eep~~fy-a-Fa~e-e~~at reduce the 
current payment rate to eighty percent of the es~a8t~sRea 
rate in effect feF-seFv~ees-~Fev~aea-af~eF-~Re-a~e-aa~e on 
October first. Reinstatement of the rate sRatt will occur 
~~eA on the first of the month beginning after receipt of 
the required ees~--Fe~eF~ information, but is not 
retroactive. 

e. The facility shall make all adjustments, allocations, and 
projections necessary to arrive at allowable costs. The 
department may reject any cost report when the informatTOn 
filed is incomplete or inaccurate. If a cost report is 
rejected, the department may reduce the current payment 
rate to eighty percent of its most recently established 
rate until the information is completely and accurately 
filed. 

f. Costs reported must include total costs and be adjusted to 
allowable costs. Adjustments required by the provider 
audit unit, to attain allowable cost, though not meeting 
the medicaid state agency or the state medicaid 
investigative group criteria of fraud or abuse on their 
initial identification, could, if repeated on future cost 
filings, be considered as possible fraud or abuse. The 
provider audit unit will forward all such items identified 
to the appropriate medicaid investigative group. 

3. A~a~~~A§~ The department will perform an audit of a~-teas~ 
the latest available report year of each facility at least 
once every six years and retain for at least three years all 
audit-related documents, including cost reports, working 
papers, and internal reports on rate calculations WR~eR-aFe 
~~~t~lea used and generated by audit staff in performance of 
audits and in es~aat~SR~A§ the establishment of rates. Audits 
will meet generally accepted governmental a~a~~ auditing 
standards. 

4. Gta~~s-eA-~Fev~e~sty-aa~~s~ea-ees~s~--ff-a-fae~t~~y-eta~~s;-as 
attewaate-ees~s;-ees~s-wR~eR-Rave--aeeA--~Fev~e~sty--aa~~s~ea; 
~Re--ae~aF~~eA~--~ay--ae~eF~~Ae--~Ra~--~Re--Fe~eF~--~s-a-fatse 
Fe~eF~~ The department may determine a report is a false 
report if a facility claims previously adjusted costs as 
allowable costs. Previously adjusted costs wR~eR--aFe being 
appealed must be identified as ~Aattewaate nonallowable costs. 
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The provider may indicate that the costs are under appeal and 
not claimed under protest to protect a claim should the appeal 
be successful. 

History: Effective September 1, 1980; amended effective December 1, 
1983; September 1, 1987; January 1, 1990; November 22, 1993. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-92-96-92.1. General cost principles. 

1. For ratesetting purposes, a cost must sat~sfy-tRe-fettew~A§ 
EFtteFta: 

a. tRe--eest--ts Be ordinary, necessary, and related to 
resident care~i 

b. lRe--eest-ts Be what a prudent and cost-conscious business 
person would pay for the specific good or service in the 
open market in an arm•s-length transaction~; and 

c. tRe--eest-ts Be for goods or services actually provided in 
the facility. 

2. The cost effects of transactions which circumvent this chapter 
are not allowable under the principle that the substance of 
the transaction prevails over form. 

3. Costs tRat--aFe incurred due to management inefficiency, 
unnecessary care, unnecessary facilities, agreements not to 
compete, or activities not commonly accepted in the nursing 
facility industry are not allowable. 

4. Reasonable resident-related costs will be determined in 
accordance with the ratesetting procedures of this chapter, 
instructions issued by the department, and health care 
financing administration manual 15 (HCFA-15). If conflicts 
occur between this chapter, the ratesetting manual, or 
instructions issued by the department and HCFA-15, this 
chapter, the ratesetting manual, or instructions issued by the 
department will prevail. 

History: Effective January 1, 1990; amended effective November 22, 
1993. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-92-96-92.2. Direct care costs. Direct care costs include only 
those costs identified in this section. 

1. Therapies: 
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a. Salary and employment benefits for speech, occupational, 
and physical therapists, or for personnel, who are not 
reported 1n subsection 2, performing therapy under the 
direction of a licensed therapist. 

b. The cost of noncapitalized therapy equipment or supplies 
used to directly provide therapy, not including office 
supplies. 

c. Training wR~eR---~5 required to maintain licensure, 
certification, or professional standards, and the related 
travel costs. 

2. Nursing: 

a. Salary and employment benefits for the director of 
nursing, nursing supervisors, inservice trainers for 
nursing staff, registered nurses, licensed practical 
nurses, quality assurance personnel, nurse aides, 
orderlies, and ward clerks. 

b. Routine nursing care supplies including items ~Ra~-aFe 
furnished routinely and relatively uniformly to all 
residents; items stocked at nursing stations or on the 
floor in gross supply and distributed or ~~~+~lea used 
individually in small quantities; and reusable items 
~~~+~lea used by individual residents which aFe--Fe~5ae+e; 
vary by the needs of an individual, and are expected to be 
available in the facility except for motorized, 
heavy-duty, specialized wheelchairs purchased at a cost in 
excess of one thousand dollars, and wheelchairs other than 
the type normally provided by the facility. 

c. Training wR~eR---~5 required to maintain licensure, 
certification, or professional standards requirements, and 
the related travel costs. 

d. Routine hair care;--~Ae+~a~Ag--gpee~~A§;-5Ra~~ee~A§;-aAa 
e~~~~A§. 

History: Effective January 1, 1990; amended effective January 1, 1992i 
November 22, 1993. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-92-86-82.4. Indirect care costs. Indirect care costs include 
all costs specifically identified in this section. Indirect care costs 
must be included in total, without direct or indirect allocation to 
other cost categories unless specifically provided for elsewhere. 

1. Administration: Direct costs for administering the overall 
activities of the facility include, but are not limited to: 
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a. Salary and employment benefits for administrators, except 
that in a facility of sixty or fewer beds, part of an 
administrator•s salary may be allocated to other cost 
categories provided adequate records identifying the hours 
and services provided are maintained by the facility. 

b. Salary and employment benefits for assistant 
administrators, top management personnel, accounting 
personnel, clerical personnel, aa~~ti~A§---~ePS8AAe~ 
secretaries and receptionists, data processing personnel, 
purchasing, receiving, and store personnel, medical 
director, security personnel, and of all personnel not 
designated in other cost categories. 

c. Board of directors• fees and related travel expenses. 

d. Security services. 

e. Supplies except as specifically provided for in the direct 
care, other direct care, and other cost centers of the 
indirect care cost category. 

f. Insurance, except insurance included as a fringe benefit 
and insurance included as part of related party lease 
costs. 

g. Telephone and telegraph. 

h. Postage and freight. 

i. Membership dues and subscriptions. 

j. Professional fees for services such as legal, accounting, 
and data processing. 

k. Central or home office costs including property costs 
except as provided for in section 75-02-06-06.1. 

1. Advertising and personnel recruitment costs. 

m. Management consultants and fees. 

n. Bad debts and collection fees as provided for in section 
75-02-06-10. 

o. Business meetings, conventions, association meetings, and 
seminars. 

p. Travel, except as necessary for training programs for 
personnel required to maintain licensure, certification, 
or professional standards requirements. 
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q. Training, except for training for personnel w~~e~-~s 
required to maintain licensure, certification, or 
professional standards requirements. 

r. Business office functions. 

s. Any costs which cannot be specifically classified to other 
cost categories. 

2. Chaplain: 

a. Salary and employment benefits for all personnel assigned 
to meet the spiritual needs of the residents. 

b. Supplies and other expenses related to meeting the 
spiritual needs of the residents. 

3. Pharmacy: Compensation for pharmacy consultants. 

4. Plant operations: 

a. Salary and employment benefits for a director of plant 
operations, engineers, carpenters, electricians, plumbers, 
caretakers, vehicle drivers, and all other personnel 
performing tasks related to maintenance or general plant. 

b. The cost of heating and cooling, electricity, water, sewer 
and garbage, and cable television. 

c. Repairs and maintenance contracts and purchased services. 

d. Supplies necessary for repairs and maintenance of the 
facility, including hardware, building materials and 
tools, other maintenance-related supplies, and 
noncapitalized equipment not included elsewhere. 

e. Motor vehicle operating and resident transportation 
expenses. 

5. Housekeeping: 

a. Salary and employment benefits for a director of 
housekeeping, housekeepers, and other cleaning personnel. 

b. Cost of cleaning supplies such as soaps, waxes, polishes, 
household paper products such as hand towels and toilet 
paper, and noncapitalized cleaning equipment. 

c. Contracted services for housekeeping. 

6. Dietary: 
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a. Salary and employment benefits for a director of dietary, 
nutritionists, dieticians, cooks, and kitchen personnel 
involved in the preparation and delivery of food. 

b. The cost of dietary supplies and utensils including 
dietary paper products, silverware, and noncapitalized 
kitchen and dining equipment. 

7. Med;cal records: Salary and employment benefits for medical 
records• personnel performing maintenance. 

H;story: Effective January 1, 1990; amended effective November 1, 1992i 
November 22, 1993. 
General Author;ty: . NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-92-96-92.5. Property costs. Property-related costs and other 
passthrough costs include only those costs identified in this section: 

1. Depreciation. 

2. Interest expense on capital and working capital debt. 

3. Property taxes including special assessments as provided for 
in section 75-02-06-09. 

4. Lease and rental costs. 

5. Startup costs. 

6. Reasonable legal expenses wR~eR-aFe~~ 

a. Incurred or as a result of a successful challenge to a 
decision by a governmental agency, made on or after 
January 1, 1990, regarding a rate year beginning on or 
after January 1, 1990; 

b. Related to legal services furnished on or after January 1, 
1990; and 

c. In the case of a partially successful challenge, not in 
excess of an amount determined by developing a ratio of 
total amounts claimed successfully to total amounts 
claimed in the partially successful challenge and applying 
that ratio to the total legal expenses paid. 

H;story: Effective January 1, 1990; amended effective November 22, 
1993. 
General Author;ty: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 
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75-92-96-92.6. Cost allocat;ons. 

1. Direct costing of allowable costs will be used whenever 
possible. For facilities which cannot direct cost, the 
following allocation methods are to be used: 

a. For nursing facilities that are combined with a hospital 
or have more than one license (including basic care}, the 
following allocation methods must be used: 

(1) 

(2) 

(3) 

ill 

Nursing salaries which cannot be reported based on 
actual costs are to be allocated using time studies. 
Time studies must be conducted at least semiannually 
for a two-week period or quarterly for a one-week 
period. The time study must represent a typical 
period of time when employees are performing normal 
work activities in each of their assigned areas of 
responsibilities. Allocation percentages based on 
the time studies are to be used starting with the 
next pay period following completion of the time 
study or averaged for the report year. The 
methodology used by the facility may not be changed 
without approval by the department. If time studies 
are not completed, nursing salaries will be allocated 
based on revenues for resident services. 

Salaries for a director of nursing or nursing 
supervisors which cannot be reported based on actual 
costs or time studies must be allocated based on 
nursing salaries or full-time equivalents (FTEs) of 
nursing staff. 

Salaries for cost center supervisors must be 
allocated based on cost center salaries or full-time 
equivalents (FTEs) of supervised staff. 

Staff development or inservice trainer salaries must 
be allocated to nursing and therapies based on the 
ratio of nursing and therapy salaries to total 
salaries, to non-long-term care based on the ratio of 
non-long-term care salaries to total salaries, and to 
admini·stration based on the ratio of total salaries 
less nursing salaries, therapy salaries, and 
non-long-term care salaries to total salaries. 

Other nursing costs must be allocated based on 
resident days. 

Therapy costs, other than therapy salaries and 
purchased services, must be allocated based on the 
ratio of therapy salaries and purchased services in 
the nursing facility to total therapy salaries and 
purchased services. 
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{6~ 1Zl Dietary and food costs must be allocated based on 
number of meals served or in-house resident days. 

{7~ ~ Laundry costs must be allocated on the basis of 
pounds of laundry. 

{8~ 121 Activity costs must be allocated based on in-house 
resident days. 

{9~ ~ Social service costs must be allocated based on 
resident days. 

{19~ 1111 Housekeeping costs must be allocated based on 
weighted square footage. 

{1±~ i1fl Plant operation costs must be allocated based on 
weighted square footage. 

{12~ l11l Medical records costs must be allocated based on the 
number of admissions or discharges and deaths. 

{±3~ ~ Pharmacy costs for consultants must be allocated 
based on in-house resident days. 

{±4~ 11§1 Administration costs must be allocated on the basis 
of the percentage of total adjusted cost, excluding 
property, administration, and chaplain, in each 
facility. 

{±S~ 11§1 Property costs must be allocated first to a cost 
center based on square footage. The property costs 
allocated to a given cost center will then be 
allocated using the methodologies set forth in this 
section for that particular cost center. 

{±6~ 1lZl Chaplain costs must be allocated based on the 
percentage of total adjusted costs, excluding 
property, administration, and chaplain. 

{17~ 11§1 Employment benefits must be allocated based on the 
ratio of salaries to total salaries. 

b. If any of the allocation methods in subdivision a cannot 
be used by a facility, a waiver request may be submitted 
to the medical services division. The request must 
include an adequate explanation as to why the referenced 
allocation method cannot be used by the facility. The 
facility must also provide a rationale for the proposed 
allocation method. Based on the information provided, the 
department will determine the allocation method that will 
be used to report costs. 
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c. Malpractice, professional liability insurance, therapy 
salaries, and purchased therapy services must be direct 
cos ted. 

d. The costs of operating a pharmacy must be included as 
non-long-term care costs. 

e. For purposes of this subsection, '"weighted square footage" 
means the allocation of the facility's total square 
footage, excluding common areas, identified first to a 
cost category and then allocated based on the allocation 
method described in this subsection for that cost 
category. 

2. For nursing facilities that cannot directly identify salaries 
and employment benefits to a cost category, the following cost 
allocation methods must be used: 

a. Salaries, excluding staff development and inservice 
trainer salaries, must be allocated using time studies. 
Time studies must be conducted semiannually for a two-week 
period or quarterly for a one-week period. The time study 
must represent a typical period of time when employees are 
performing normal work activities in each of their 
assigned areas of responsibilities. Allocation 
percentages based on the time studies are to be used 
starting with the next pay period following completion of 
time study or averaged for the reporting year. The 
methodology used by the facility may not be changed 
without approval by the department. If time studies are 
not completed, salaries and employment benefits will be 
allocated entirely to the indirect care costs, if any of 
the employee's job duties are included in this cost 
category. Otherwise, salaries and employment benefits 
will be other direct care costs. 

b. Staff development and inservice trainer salaries must be 
allocated to nursing and therapies based on the ratio of 
nursing and therapy salaries to total salaries and to 
administration based on the ratio of total salaries less 
nursing and therapy salaries to total salaries. 

c. Employment benefits must be allocated based on the ratio 
of salaries in the cost category to total salaries. 

3. Nursing facilities which operate or are associated with 
nonresident-related activities, i.e., apartment complexes, 
shall allocate all costs, except administration costs, in the 
manner required by subsection 1, and shall allocate 
administration costs as follows: 

a. If tRe total costs of tRe all nonresident-related 
activities exceed five percent of total nursing facility 
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cost, exclusive of property, administration, and chaplain 
costs, administration costs must be allocated on the basis 
of the percentage of total cost, excluding property, 
administration, and chaplain. 

b. If tAe total costs of tAe all nonresident-related --activities are less than five percent of total nursing 
facility costs, exclusive of property, administration, and 
chaplain costs, administration costs must be allocated to 
each such activity based on the percent gross revenues for 
the activity is of total gross revenues; provided, 
however, that the allocation will not be based on a 
percentage exceeding two percent for each activity. 

c. If the provider can document, to the satisfaction of the 
department, that none of the nursing facility resources or 
services are used in connection with the 
nonresident-related activities, no allocation need be 
made. 

d. The provisions of this subsection do not apply to the 
activities of hospital and basic care facilities 
associated with a nursing facility. 

History: Effective January 1, 1990; amended effective January 1, 1992; 
November 1, 1992; November 22, 1993. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-92-96-93. Depreciation. 

1. Ratesetting principles require that payment for services 
should include depreciation on all depreciable ty~e assets 
tAat--aFe used to provide necessary services. This includes 
assets that may have been fully {or partially} depreciated on 
the books of the provider, but are in use at the time the 
provider enters the program. The useful lives of such assets 
are considered not to have ended and depreciation calculated 
on the revised extended useful life is allowable. Likewise, a 
depreciation allowance is permitted on assets tAat-aFe used in 
a normal standby or emergency capacity. If any depreciated 
personal property asset is sold or disposed of for an amount 
different than its undepreciated value, the difference 
represents an incorrect allocation of the cost of the asset to 
the facility and must be included as a gain or loss on the 
cost report. 

2. Depreciation methods. 

a. The straight-line method of depreciation must be used. 
All accelerated methods of depreciation, including 
depreciation options made available for income tax 
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purposes, are unacceptable. The method and procedure for 
computing depreciation must be applied on a basis 
consistent from year to year and detailed schedules of 
individual assets shall be maintained. If the books of 
account reflect depreciation different than that submitted 
on the cost report, a reconciliation must be prepared by 
the facility. 

b. Providers shall project a useful life at least as long as 
the useful life guidelines published by the American 
hospital association. The provider may choose to use a 
composite useful life of ten years for all equipment and 
four years for vehicles. With the exception of assets 
purchased prior to July 1, 1989, all assets must be 
depreciated using the same methodology. Once the 
composite useful life methodology is chosen, the provider 
may not change to using the American hospital association 
guidelines without the approval of the department. 

3. Acquisitions. 

a. If a depreciable asset or special assessment has, at the 
time of its acquisition, a historical cost of at least one 
thousand dollars, its cost must be capitalized and 
depreciated over the estimated useful life of the asset. 
Cost during the construction of an asset, such as 
architectural, consulting and legal fees, interest, etc., 
should be capitalized as a part of the cost of the asset. 

b. All repair or maintenance costs in excess of five thousand 
dollars per project on equipment or buildings must be 
capitalized and depreciated over the remaining useful life 
of the equipment or building repaired or maintained, or 
one-half of the original estimated useful life, whichever 
is greater. 

4. Proper records will provide accountability for the fixed 
assets and also provide adequate means by which depreciation 
can be computed and established as an allowable 
resident-related cost. Tagging of major equipment items is 
not mandatory, but alternate records must exist to satisfy 
audit verification of the existence and location of the 
assets. 

5. For purposes of this chapter, donated assets may be recorded 
and depreciated based on their fair market value. In the case 
where the provider's records do not contain the fair market 
value of the donated asset, as of the date of the donation, an 
appraisal must be made. The appraisal will be made by a 
recognized appraisal expert and will be accepted for 
depreciation purposes. The facility may elect to forego 
depreciation on donated assets thereby negating the need for a 
fair market value determination. 
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6. Purchase of a facility and its depreciable assets as an 
ongoing operation. 

a. Determination of the cost basis of a facility and its 
depreciable assets of an ongoing operation depends on 
whether or not the transaction is a bona fide sale. 
Should the issue arise, the purchaser has the burden of 
proving that the transaction was a bona fide sale. 
Purchases where the buyer and seller are related 
organizations are not bona fide. The cost basis of a 
facility and its depreciable assets acquired as an ongoing 
operation is limited to the lowest of the following: 

(1) Current reproduction cost of the assets, depreciated 
on a straight-line basis over its useful life to the 
time of the sale; 

(2) Price paid by the purchaser (actual cost); 

(3) Fair market value of the facility or asset at the 
time of the sale; 

(4) In a sale not bona fide, the seller's cost basis, 
less accumulated depreciation; or 

(5) With respect to sales made on or after July 18, 1984, 
the seller's cost basis less accumulated 
depreciation, plus recaptured depreciation. 

(6) In the case of assets wA~€A-Aave-8eeA previously 
owned by a hospital, or facility, and for which such 
hospital or facility has received payment, for 
services provided to recipients of benefits under 
title XVIII (medicare) or XIX (medicaid) of the 
Social Security Act, at a rate which reflects 
depreciation expense concerning those assets, the 
allowable acquisition cost of such assets to the 
first owner on or after July 18, 1984. 

b. The seller shall always use the sale price in computing 
the gain or loss on the disposition of assets. 

c. Appraisal guidelines. To properly provide for costs or 
valuations of fixed assets, an appraisal will be required 
if the provider: 

(1) Has no historical cost records or has incomplete 
records of depreciable fixed assets; or 

(2) Prior to July 18, 1984, purchases a facility without 
designation of purchase price for the classification 
of assets acquired. Prior to having an appraisal 
made, the provider must inform the state that it 
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intends to have the appraisal made. At this time the 
provider shall also set forth the reasons for the 
appraisal and will make available to the department 
the agreement between the provider and the appraiser. 
The appraisal agreement should contain the appraisal 
date, the estimated date of completion, the scope of 
the appraisal, and the statement that the appraisal 
will conform to the current medicare regulation on 
principles of reimbursement for provider cost. 

(3) Limitation. With respect to purchases occurring 
before July 18, 1984, the department will recognize 
appraised value not to exceed cost basis for tax 
purposes. In all cases of major change, proper 
authority for expenditure shall be obtained. 

7. For rate years beginning on or after January 1, 1990, the 
department will recognize for depreciation purposes the 
difference of the actual purchase price of building and 
equipment for nonrelated party purchases finalized before 
July 1, 1987, and the cost basis established at the time of 
purchase. The department will continue to use the useful life 
and the cost basis established at the time the purchases were 
made in determining the basis of depreciation for a facility 
purchased as an ongoing operation on or after July 1, 1987. 
No adjustments will be allowed for any depreciable costs that 
exceeded the basis in effect for rate periods prior to 
January 1, 1990. 

8. Recapture of depreciation. . 

a. At any time that the operators of a facility sell an 
asset, or otherwise remove that asset from service in or 
to the facility, any depreciation costs asserted after 
June 1, 1984, with respect to that asset, are subject to 
recapture to the extent that the sale or disposal price 
exceeds the undepreciated value. If the department 
determines that a sale or disposal was made to a related 
party, or if a facility terminates participation as a 
provider of services in the medicaid program, any 
depreciation costs asserted after June 1, 1984, with 
respect to that asset or facility, are subject to 
recapture to the extent that the fair market value of the 
asset or facility exceeds the depreciated value. 

b. The seller and the purchaser may, by agreement, determine 
which shall pay the recaptured depreciation. If the 
depreciation recapture amount is not paid in full to the 
department within thirty days after the date of the sale, 
the department will offset the amount of depreciation to 
be recaptured against any amounts owed, or to be owed, by 
the department to the seller and buyer. The department 
will first exercise the offset against the seller, and 
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shall only exercise the offset against the buyer to the 
extent that the seller has failed to repay the amount of 
the recaptured depreciation, plus interest. If the 
depreciation recapture amount is not paid in full to the 
department within thirty days of the date of the sale, 
interest on the depreciation recapture amount from the 
date of sale is due to the department in addition to the 
depreciation recapture amount. The interest accrues at 
the rate at which interest accrues against the state of 
North Dakota, under the Cash Management Improvement Act of 
1990, [Pub. L. 101-453; 31 U.S.C. 6501 et seq.] for 
refunds of federal medicaid funds received by the state, 
but not repaid to the federal agency, or six percent per 
annum, whichever is greater. Depreciation recapture 
amounts and interest payments made thereon to the 
department and the cost of borrowing for the purpose of 
repaying recaptured depreciation and interest on 
recaptured depreciation are not costs which are related to 
resident care. 

History: Effective September 1, 1980; amended effective December 1, 
1983; October 1, 1984; September 1, 1987; January 1, 1990; January 1, 
1992; November 22, 1993. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-02-06-04. Interest expense. 

1. To be allowable ~AaeF-tRe-~Fe§Faffi, interest must be: 

a. Supported by evidence of an agreement that funds were 
borrowed and that payment of interest and repayment of the 
funds are required; 

b. Identifiable in the provider•s accounting records; 

c. Related to the reporting period in which the costs are 
incurred; 

d. Necessary and proper for the operation, maintenance, or 
acquisition of the ~Fev~aeF!s-fae~t~t~es facility; 

e. Unrelated to funds borrowed to purchase assets in excess 
of the depreciable cost basis established at the time of 
purchase and recognized under the provisions of section 
75-02-06-03; and 

f. When representative of borrowing for the purpose of making 
capital expenditures for assets that were owned by any 
other hospital or facility on or after July 18, 1984, 
limited to that amount of interest cost which such 
hospital or facility may have reported, for medicaid 
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ratesetting purposes, had the asset undergone neither 
refinancing nor a change of ownership. 

2. In s~eR cases where it was necessary to issue bonds for 
financing, any bond premium or discount shall be amortized 
over the life of the bond issue. 

3. Interest paid by the provider to partners, stockholders, or 
related organizations of the provider is not allowable as a 
cost. Where the owner loans funds to a facility, the funds 
are considered capital, rather than borrowed funds. 

4. If a facility incurs interest expense because of late payments 
for resident services and charges a service charge or interest 
for late payments, such income must be offset against interest 
expense. If no interest expense is incurred by the facility 
because of late payments for resident services, interest 
charges paid must be offset against administrative expense. 

5. Repayment of operating loans must be made within three years 
of the borrowing. 

6. For the purposes of this section;-llAeeessapyll: 

a. 11 Necessary 11 means that the interest is incurred on a loan 
made to satisfy a financial need of the facility and; for 
a purpose reasonably related to resident care;i and 

b. ll~pe~epll 11 Proper 11 means that the interest is incurred at a 
rate not in excess of what a prudent borrower would be 
obliged to pay in an arm•s-length transaction. 

7. Interest must be paid to a lender that is not related to the 
borrower except for funds borrowed in accordance with section 
75-02-06-04.1. 

8. For refinanced or refunded debt, the total net aggregate 
allowable costs to be incurred for all reporting periods may 
not exceed the total net aggregate costs that would have been 
allowed had the refinancing or refunding not occurred. Annual 
allowable costs will be limited to the lesser of the costs 
which would have been allowed had the refinancing or refunding 
not occurred or the costs associated with the refinancing or 
refunding plus the portion, if any, of adjustments not 
recognized in prior cost reporting periods. 

History: Effective September 1, 1980; amended effective December 1, 
1983; October 1, 1984; September 1, 1987; January 1, 1990; November 22, 
1993. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 
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75-92-96-95. Compensat;on. 

1. Compensation for top management personnel;-wA~eA-~s-atteeatee 
eF-S~Feetty-ass~§Aee-te-a-faetttty; will be limited, prior to 
allocation, if any, to the highest market-driven compensation 
of an administrator employed by a freestanding facility during 
the ease report year as-~ASeMee-feFwaFe. 

2. fte~s--wA~eA--aFe-eeAsteeFee-ee~~eAsat~eA-tAet~Se;-e~t-aFe-Ret 
tt~ttee-te;-tAe-fettewtA§ Compensation includes: 

a. Salary amounts paid for managerial, administrative, 
professional, and other services. 

b. Amounts paid by the facility for the personal benefits of 
the person, e.g., housing allowance, flat-rate automobile 
allowance. 

c. The cost of assets and services which the person receives 
from the facility. 

d. Deferred compensation (pension and annuities). 

e. Supplies and services for the personal use of the person. 

f. The cost of a domestic or other employee who works in the 
home of the person. 

g. Life and health insurance premiums paid for the person and 
medical services furnished at nursing facility expense. 

3. Reasonable compensation for a person with a least five percent 
ownership, persons on the governing board, or any person 
related within the third degree of kinship to top management 
personnel must be considered an allowable cost if services are 
actually performed and required to be performed. The amount 
to be allowed must be an amount determined by the department 
to be equal to the amount normally required to be paid for the 
same services if provided by a nonrelated employee. 
Reasonableness also requires that functions performed be 
necessary in that, had the services not been rendered, the 
facility would have to employ another person to perform them. 
Reasonable compensation on an hourly basis may not exceed the 
amount determined to be the limitation in section 
75-02-06-05.1, divided by two thousand eighty. 

4. Costs otherwise nonallowable under this chapter may not be 
included as personal compensation. 

H;story: Effective September 1, 1980; amended effective July 1, 1981; 
December 1, 1983; September 1, 1987; January 1, 1990; November 22, 1993. 
General Author;ty: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 
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75-92-96-96.1. Home office costs. 

1. Home offices of chain organizations vary greatly in size, 
number of locations, staff, mode of operations, and services 
furnished to their member facilities. Although the home 
office of a chain is normally not a provider in itself, it may 
furnish central administration or other services such as 
centralized accounting, purchasing, personnel, or management 
services. To the extent that the home office furnishes 
services related to resident care to a facility, the 
reasonable resident-related costs, not to exceed actual costs 
of such services, are includable in the facility•s cost report 
and are includable as part of the facility•s rate. 

2. Where the home office makes a loan to or borrows money from 
one of the components of a chain organization, the interest 
paid is not an allowable cost and interest income is not used 
to offset interest expense. 

3. Home office costs incurred for expansion of a chain 
organization must be directly allocated to the appropriate 
component of the chain. The costs of abandoned plans are not 
allowable. 

4. Central or home office costs representing services of 
consultants required by law in areas for social services, 
nursing, therapies, or activities and central, affiliated, or 
corporate office costs representing services of consultants 
not required by law in the areas of nursing or therapies may 
be allocated to the appropriate cost category of a facility 
according to subdivisions a through e. 

a. Only the salaries, fringe benefits, and payroll taxes 
associated with the individual performing the service may 
be allocated. No other costs may be allocated. 

b. The allocation must be based on direct identification and 
only to the extent justified in time distribution records 
that show the actual time spent by the consultant 
performing the services in the facility. 

c. The cost in subdivision a for each consultant must not be 
·allocated to more than one cost category in the facility. 

If more than one facility is served by a consultant, all 
facilities shall allocate the consultant•s cost to the 
same operating category. 

d. Top management personnel may not be considered 
consultants. 
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e. The consultant•s full-time responsibilities must be to 
provide the services allocated under this section. 

History: Effective January 1, 1990; amended effective November 22, 
1993. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-82-86-88. Rental expense paid to a related organization. A 
provider may lease a facility from a related organization within the 
meaning of ratesetting principles. In such case, the rent paid to the 
lessor by the provider is not allowable as cost unless the rent paid is 
less than the allowable costs of ownership. The provider, however, may 
include allowable costs of ownership of the facility. These costs are 
property insurance, depreciation, interest on the mortgage, and real 
estate taxes. Other operating expenses of the related organization are 
not includable by the provider as an allowable cost of ownership. 

History: Effective September 1, 1980; amended effective December 1, 
1983; September 1, 1987; January 1, 1990; November 22, 1993. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-82-86-89. Taxes. 

1. Taxes assessed against the provider, in accordance with the 
levying enactments of the several states and lower levels of 
government and for which the provider is liable for payment, 
are allowable costs. Tax expense may not include fines, 
penalties, or those taxes identified as nonallowable costs in 
section 75-02-06-12.1. 

2. Whenever exemptions to taxes are legally available the 
provider is to take advantage of them. If the provider does 
not take advantage of available exemptions, the expense 
incurred for such taxes is not FeeegA~lea-as an allowable cost 
~ASeF-tAe-~FB§Fa~. 

3. Special assessments in excess of one thousand dollars;-wA~eA 
ape paid in a lump sum; must be capitalized and depreciated. 
Special assessments not paid in a lump sum may be expensed as 
billed by the taxing authority. 

History: Effective September 1, 1980; amended effective December 1, 
1983; January 1, 1990; November 22, 1993. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-82-86-18. Bad debts. 
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1. Bad debts for charges incurred on or after January 1, 1990, 
and fees paid for the collection of those bad debts, are 
allowable provided all the requirements of this subsection are 
met: 

a. The bad debt results from nonpayment of the payment rate 
or part of the payment rate. 

b. The facility documents that reasonable collection efforts 
have been made, the debt was uncollectible, and there is 
no likelihood of future recovery. Reasonable collection 
efforts include pursuing all avenues of collection 
available to the facility, including liens and judgments. 
In instances where the bad debt is owed by a person 
determined to have made a disqualifying transfer or 
assignment of property for the purpose of securing 
eligibility for medical assistance benefits, the facility 
shall document that it has made all reasonable efforts to 
secure payment from the transferee, including the bringing 
of an action for a transfer in fraud of creditors. 

c. The collection fee does not exceed the amount of the bad 
debt. 

d. The bad debt does not result from the facility's failure 
to comply with federal and state laws, state rules, and 
federal regulations. 

e. The bad debt does not result from nonpayment of a private 
room rate in excess of the established rate or charges for 
special services wR~€R-aFe not included in the established 
rate. · 

f. The facility has an aggressive policy of avoiding bad debt 
expense which will limit potential bad debts. The 
facility shall document that the facility has taken action 
to limit bad debts for individuals who refuse to make 
payment. In no instances may allowable bad debt expense 
exceed one hundred twenty days of resident care for any 
one individual. 

2. Finance charges on bad debts wR~€R-aFe allowed in subsection 1 
are allowable if the finance charges have been offset as 
interest income in prior years. 

History: Effective September 1, 1980; amended effective December 1, 
1983; January 1, 1990; November 22. 1993. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-92-96-11. Startup costs. In the first stages of operation, a 
new facility incurs certain costs in developing its ability to care for 
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residents prior to admission. Staff is obtained, and organized, and 
other operating costs are incurred during this time of preparation which 
cannot be allocated to resident care during that period because there 
are no residents receiving services. Such costs are commonly referred 
to as startup costs. Actual allowable startup costs may be considered 
as deferred charges ~AaeF-t~e-~Fegpa~ and allocated over a number of 
periods which benefit from such costs. Where a facility has properly 
capitalized startup costs as a deferred charge, the startup costs will 
be recognized as allowable costs amortized over sixty consecutive months 
starting with the month in which the first resident is admitted. 

H;story: Effective September 1, 1980; amended effective December 1, 
1983; January 1, 1990; November 22, 1993. 
General Author;ty: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-92-96-12. Offsets to cost. 

1. Several items of income,-w~et~eF-~A-eas~-eF-~A-aAy-et~eF-feF~; 
will be considered as offsets against various costs as 
recorded in the books of the facility. Any income w~~e~-ts~ 
whether in cash or in any other form, received by the 
facility, with the exception of the established rate, income 
from payments made under the Job Training Partnership Act, and 
income from charges te-~F~vate-~ay-Fes~aeAts for private rooms 
or special services, will be offset up to the total of the 
appropriate actual allowable cost. If actual costs are not 
identifiable, income will be offset up to the total of costs 
described in this section. If costs relating to income are 
reported in more than one cost category, the income must be 
offset in the ratio of the costs in each cost category. These 
sources of income include, but are not limited to: 

a. 11 Activities income 11
• Income from the activities 

department and the gift shop will be offset to activity 
costs. 

b. 11 Dietary income 11
• Amounts received from or on behalf of 

employees, guests, or other nonresidents for lunches, 
meals, or snacks will be offset to dietary costs. 

c. 11 Drugs or supplies income... Amounts received from 
employees, doctors, or others not admitted as residents 
will be offset to nursing supplies. Medicare part B 
income for drugs and supplies must be offset to nursing 
supplies. 

d. 11 Insurance recoveries income ... Any amount received from 
insurance for a loss incurred shall be offset against the 
appropriate cost category, regardless of when the cost was 
incurred, if the facility did not adjust the basis for 
depreciable assets. 
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e. 11 Interest or investment income 11
• Interest received on 

investments! except amounts earned on funded depreciation 
or from earnings on gifts where the identity remains 
intactt shall be offset to interest expense. 

f. 11 Laundry income... All amounts received for services 
rendered to or on behalf of employees! doctorst or others 
will be offset to laundry costs. 

g. 11 Private duty nurse income... Income received for the 
providing of a private duty nurse will be offset to 
nursing salaries. 

h. 11 Rentals of facility space income 11
• Income received from 

outside sources for the use of facility space and 
equipment will be offset to property costs. 

i. 11 Telegraph and telephone income ... Income received from 
residents! guestst or employees will be offset to ~Aa~Feet 
administration costs. Income from emergency answering 
services need not be offset. 

j. 11 Therapy income... Income from all therapy services will 
be offset to therapy costs. This includes income for 
nonresident-related therapy services not separately casted 
out and all medicare part A and B therapy income. 

k. 11 Vending income 11
• Income from the sale of beverages! 

candyt or other items will be offset to the cost of the 
vending items art if the cost is not identified! all 
vending income will be offset to administrative costs. 

l. 11 Bad debt recovery ... Income for bad debts which have been 
previously claimed shall be offset to administrative costs 
in the year of recovery. 

m. 11 0ther cost-related income... Miscellaneous incomet 
including amounts generated through the sale of a 
previously expensed or depreciated itemt e.g.t supplies or 
equipment! must be offset to the cost category where the 
item was expensed or depreciated. 

2. Payments to a provider by its vendor will ordinarily be 
treated as purchase discounts! allowances! refundst or rebates 
in determining allowable costs even though these payments may 
be treated as 11 COntributions 11 or .. unrestricted grants 11 by the 
provider and the vendor. Howevert such payments may represent 
a true donation or grant. Examples includet but are not 
limited tot when: (1) they are made by a vendor in response to 
building or other fundraising campaigns in which communitywide 
contributions are solicited; or (2) the volume or value of 
purchases is so nominal that no relationship to the 
contribution can be inferred. The provider must provide 
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verification, satisfactory to the department, to support a 
claim that a payment represents a true donation. 

3. Where an owner or other official of a provider directly 
receives from a vendor monetary payments or goods or services 
for the owner•s or official •s own personal use as a result of 
the provider•s purchases from the vendor, the value of such 
payments, goods, or services constitutes a type of refund or 
rebate and must be applied as a reduction of the provider•s 
costs for goods or services purchased from the vendor. 

4. Where the purchasing function for a provider is performed by a 
central unit or organization, all discounts, allowances, 
refunds, and rebates must be credited to the costs of the 
provider ~A-aeeeFSaAee-wttR--tRe--tAstF~etteAs--aeeve~---tRese 
sRe~~S--Aet and may not be treated as income ef ~ the central 
~~FeRastA§-f~RetteA unit or organization or used to reduce the 
administrative costs of tRat--f~AetteA the central unit or 
organization. S~eR--aSffitAtStFattve---eests---aFe;---ReweveF; 
~Fe~eF~y--a~~eeae~e--te-tRe-faet~tttes-seFvteeS-ey-tRe-eeAtFa~ 
~~FeRaStA§-f~AetteA~ 

5. Purchase discounts, allowances, refunds, and rebates are 
reductions of the cost of whatever was purchased. 

H;story: Effective September 1, 1980; amended effective December 1, 
1983; October 1, 1984; September 1, 1987; June 1, 1988; January 1, 1990; 
January 1, 1992; November 22, 1993. 
General Author;ty: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-82-86-12.1. Nonallowable costs. Nonallowable costs include; 
e~t-aFe-Aet-~tffittes-te: 

1. b8Sts--seseFtees--as--AeAa~~ewae~e--~ASeF-NeFtR-9aketa-beRt~Fy 
beSe-seetteA-69-24~4-97~ Political contributions; 

2. Salaries or expenses of a lobbyist; 

3. Advertising designed to encourage potential residents to 
select a particular facility; 

4. tAteFest--eRaF§es--eA--ftAes--eF-~eAatttes Fines or penalties, 
including charges on the penalty, bank overdraft charges, and 
late payment charges~i 

5. Legal and related expenses for challenges to decisions made by 
governmental agencies except for successful challenges as 
provided for in section 75-02-06-02.5; 

6. Costs incurred for activities directly related to influencing 
employees with respect to unionization; 
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7. Cost of memberships in sports, health, fraternal, or social 
clubs or organizations, such as elks, country clubs, knights 
of columbus; 

3~ 8. Assessments made by or the portion of dues charged by 
associations or professional organizations for lobbying costs, 
contributions to political action committees or campaigns. or 
litigation, except for successful challenges to decisions made 
by governmental agencies~--WAeFe-~Ae-eFeakaewR-ef-a~es-eAaFgea 
~e--a--fae~+~~y--~s--Re~--~Fev~aea,---~Ae---eR~~Fe---ees~---~s 
ReRa++ewae+e~ includin all dues unless an allocation of dues 
to such costs is rovided · 

4~ 9. Community contributions, employer sponsorship of sports teams, 
and dues to civic and business organizations, i.e., lions, 
chamber of commerce, or kiwanis, in excess of f~f~eeR one 
thousand five hundred dollars per cost reporting period~i ---

s~ 10. Home office costs which would ee-ReRa++ewae+e not otherwise be 
allowable if incurred directly by a the facility~i 

6~ 11. Stockholder servicing costs,--~Ret~a~R§;-8~~-Re~-+~ffi~~ea-~e, 
incurred primarily for the benefit of stockholders or other 
investors which include annual meetings, annual reports and 
newsletters, accounting and legal fees for consolidating 
statements for security exchange commission proposes, stock 
transfer agent fees, and stockholder and investment analysis~i 

7~ 12. Corporate costs wA~eA--aFe not related to resident care, 
including reorganization costs, costs associated with 
acquisition of capital stock, and costs relating to the 
issuance and sale of capital stock or other securities~i 

a~ 13. The full cost of items or services such as telephone, radio, 
and television, including cable hookups or satellite dishes, 
located in resident accommodations, excluding common areas, 
wA~eA-aFe furnished solely for the personal comfort of the 
residents~i 

9~ 14. Fundraising costs, including salaries, advertising, 
promotional, or publicity costs incurred for such a purpose~i 

±9~ 15. The cost of any equipment, whether owned or leased, not 
exclusively used by the facility except to the extent that the 
facility demonstrates, to the satisfaction of the department, 
that any particular use of equipment was related to resident 
care~i 

±±~ 16. Costs, including, by way of illustration and not by way of 
limitation, legal fees, accounting and administrative costs, 
travel costs, and the costs of feasibility studies, attributed 
to the negotiation or settlement of the sale or purchase of 
any capital assets, whether by sale or merger, when the cost 
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of the asset has been previously reported and included in the 
rate paid to any hospital or facility~i 

±2~ 17. Costs WAteR-aPe incurred by the provider•s subcontractors, or 
by the lessor of property which the provider leases, and which 
become an element in the subcontractor•s or lessor•s charge to 
the provider, if such costs would not have been allowable had 
they been incurred by a provider directly furnishing the 
subcontracted services, or owning the leased property; 
provided, however, that no provider shall have a particular 
item of cost disallowed under this subsection if that cost 
arises out of a transaction which was completed before 
July 18, 1984~i 

±3~ 18. The cost, in excess of charges, of providing meals and lodging 
to facility personnel living on premises~i 

±4~ 19. Depreciation expense for facility assets wAteR-aPe not related 
to resident care~i 

±§~ 20. Nonnursing facility operations and associated aamtAtstPattve 
administration costs~i 

±6~ 21. Direct costs or any amount claimed to medicare for medicare 
utilization review costs~i 

±7~ 22. All costs for services paid directly by the department to an 
outside provider~, such as prescription drugs; 

±8~ 23. Travel costs involving the use of vehicles not exclusively 
used by the facility ape-attewaete-eAty-wttRtA-tRe--ttmtts--ef 
tRts-s~eseetteA~ except to the extent: 

a. VeRtete--tPavet--eests-may-Aet-eMeeea-tRe-staAaaPa-mttea§e 
Pate-esta8ttsRea-8y-tRe--tAtePAat--PeveA~e--sePvtee~ The 
facility supports vehicle travel costs with sufficient 
documentation to establish that the purpose of the travel 
is related to resident care; 

b. tRe--faetttty--sRatt--s~~~ePt--veRtete--tpavet--eests-wttR 
s~ffteteAt-aee~meAtatteA-te-esta8ttSR-tRat-tRe-~~P~ese--ef 
tRe--tPavet--ts--Petatea--te-PestaeAt-eaPe~ Resident-care 
related vehicle travel costs do not exceed the standard 
mileage rate established by the internal revenue service; 
and 

c. The facility sRatt-aee~meAt documents all costs associated 
with a vehicle not exclusively used by the facility~i 

±9~ 24. Travel costs other than vehicle-related costs aPe-attewaete 
~Pevtaea-tRey-aPe unless supported, reasonable, and related to 
resident care~i 
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25. Additional compensation paid to employees, who are members of 
the board of directors, for service on the board; 

29-: 26. lAe--fees Fees paid to members of a board of directors for 
meetings attended ~~s~-ae-a++ewea-tR--aR--a~e~R~--Re~ to the 
extent that the fees exceed the compensation paid, per day, to 
members of the legislative council, pursuant to North Dakota 
Century Code section 54-35-10-:---Ne-aaat~teRat-ee~~eRsa~teR 
wt++-ae-a++ewea-feF-seFvtee--ef--e~~+eyees--eR--~Ae--aeaFa--ef 
StFee~eFS-:.i. 

27. Travel costs associated with meetings of boards of directors 
aFe-a++ewaa+e to the extent such meetings are held in a 
location where the organization has a-R~FStR§ no facility-:.i. 

2h 28. 

22-: 29. 

23-: 30. 

24-: 31. 

25-: 32. 

The costs of deferred compensation and pension plans that 
discriminate in favor of certain employees, excluding the 
portion of the cost which relates to costs that benefits all 
eligible employees-:.i. 

Premiums for top management personnel life insurance policies, 
except that such premiums ~~s~ shall be allowed if the policy 
is included within a group policy provided for all employees, 
or if such a policy is required as a condition of mortgage or 
loan and the mortgagee or lending institution is listed as the 
sole beneficiary-:.i. 

Personal expenses of owners and employees, such as vacations, 
boats, airplanes, personal travel or vehicles, and 
entertainment-:.i. 

Costs wAteA---aFe not adequately documented-:---Aae~~a~e 
aee~~eR~aHeR-tRet~aes through written documentation, date of 
purchase, vendor name, listing of items or services purchased, 
cost of items purchased, account number to which the cost is 
posted, and a breakdown of any allocation of costs between 
accounts or facilities-:.i. 

The following taxes: 

a. Federal income and excess profit taxes, including any 
interest or penalties paid thereon-:.i. 

b. State or local income and excess profit taxes-:.i. 

c. Taxes in connection with financing, refinancing, or 
refunding operation, such as taxes in the issuance of 
bonds, property transfers, issuance or transfer of stocks, 
etc. 6eReFatty;-~Aese--ees~s--aFe, which are generally 
either amortized over the life of the securities or 
depreciated over the life of the asset-:---lAey--aFe, but 
not,-AeweveF; recognized as tax expense-:.i. 
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d. Taxes such as real estate and sales tax for which 
exemptions are available to the provider7i 

e. Taxes on property wR~eR-~s not used in the provision of 
covered serviceS7i 

f. Taxes, such as sales taxes, levied against the residents 
and collected and remitted by the provider7i 

g. Self-employment (FICA) taxes applicable to individual 
proprietors, partners, members of a joint venture, etc.i 

267 33. The unvested portion of a facility•s accrual for sick or 
annual leave7i 

277 34. The cost, including depreciation, of equipment WR~eR-was or 
items purchased with funds received from a local or state 
agency, exclusive of any federal fundS7i 

287 35. Hair care, other than routine hair care, wReA-Fe~~estea-ey-a 
pes~aeAt7 furnished by the facility; 

297 36. The cost of education unless: 

a. The education was provided by an accredited academic or 
technical educational facility; 

b. The expenses were for materials, books, or tuition; 

c. The employee was enrolled in a course of study intended to 
prepare the employee for a position at the facility, and 
is in that position; and 

d. The facility claims the cost of the education at a rate 
which does not exceed one dollar per hour of work 
performed by the employee in the position for which the 
employee received education at the facility•s expense, 
provided that the amount claimed per employee may not 
exceed two thousand dollars per year, or an aggregate of 
eight thousand dollars, and in any event may not exceed 
the cost to the facility of the employee•s education. 

37. Interest expense on the portion of operating loans equal to 
nonallowable costs incurred for the current and prior 
reporting periods. 

History: Effective January 1, 1990; amended effective January 1, 1992; 
November 1, 1992; November 22, 1993. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-92-96-14. Res;dent days. 
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1. A resident day is any day for which service is provided or for 
which payment is ordinarily sought for the available bed. The 
amount of remuneration has no bearing on whether a day should 
be counted or not. Examples of days that must be included are 
hospital days and therapeutic leave days. Hes~~tat-stay 
Medical assistance hospital days in excess of fifteen 
consecutive days ape not billable to the department aRe are 
not ee~Atea-as resident days. Medical assistance hospital 
days in a public institution, i.e., the state hospital or 
vetePaAls veterans' administration hospital, which are not 
billable to the department by the nursing facility, are not 
resident days. 

2. Adequate census records must be prepared and maintained on a 
daily basis by the facility to allow for proper audit of the 
census data. The daily census records must include: 

a. Identification of the resident~i 

b. Entries for all days~--EAtP~es-aPe-Aet-te-~e-~aae, and not 
just by exception~i 

c. Identification of type of day, i.e., hospital, in-house~i 

d. Identification of the resident's classification~; and 

e. Monthly totals by resident, by classifications for all 
residents, and by type of day. 

3. Residents admitted to the facility through a hospice program 
will be identified as private-pay residents for census and 
billing purposes. 

History: Effective September 1, 1980; amended effective December 1, 
1983; September 1, 1987; January 1, 1990; November 1, 1992; November 22, 
1993. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-92-96-16. Rate determinations. 

1. Each cost category actual rate is calculated using the 
allowable historical operating costs and adjustment factors 
provided for in subsection 4 divided by standardized 
pes~aeAtls resident days for the direct care cost category and 
resident days for other direct care, indirect care, and 
property cost categories. The actual rate as calculated is 
compared to the limit rate for each cost category to determine 
the lesser of the actual rate or the limit rate. The lesser 
rate is given the rate weight of one. The rate weight of one 
for direct care is then multiplied times the weight for each 
classification in subsection 5 of section 75-02-06-17 to 
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establish the direct care rate for that classification. The 
lesser of the actual rate or the limit rate for other direct 
care, indirect care, and property costs, and the adjustments 
provided for in subsections 2 and 3 are then added to the 
direct care rate for each classification to arrive at the 
established rate for a given classification. 

2. a. fReeRt~ves~ For a facility with an acutal rate below the 
limit rate for indirect care costs, an incentive amount 
equal to seventy percent times the difference between the 
actual rate, exclusive of inflation indices, and the limit 
rate;-eMet~s~ve-ef-~Rftat~eR-~Aa~ees-feP-~eP~eas-afteP-tRe 
Pe~ePt in effect at the end of the year immediately 
preceding the rate year, up to a maximum of two dollars 
and sixty cents will be included as part of the indirect 
care cost rate. 

b. 9~epat~R§--MaP§~As~ A facility will receive an operating 
margin of three percent based on the lesser of the actual 
direct care and other direct care rates, exclusive of 
inflation indices, or the limit rate eMet~s~ve-ef--e~PPeRt 
~Aftat~eR--~Aa~ees in effect at the end of the year 
immediately preceding the rate year. The three percent 
operating margin will then be added to the rate for the 
direct care and other direct care cost categories. 

c. Notwithstanding the provisions of subdivisions a and b, 
for the last five months of the rate year beginning 
January 1, 1994, the limit rate used to determine the 
operating margin for the direct care cost category is 
thirty-one dollars and twenty-two cents, the limit rate 
used to determine the operating margin for the other 
direct care cost category is ten dollars and thirty-one 
cents, and the limit rate used to determine the incentive 
for the indirect care cost rate is twenty-three dollars 
and thirty-two cents. 

3. Limitations. 

a. The department shall accumulate and analyze statistics on 
costs incurred by the nursing facilities. These 
statistics may be used to establish reasonable ceiling 
limitations and incentives for efficiency and economy 
based on reasonable determination of standards of 
operations necessary for efficient delivery of needed 
services. These limitations and incentives may be 
established on the basis of cost of comparable facilities 
and services and may be applied as ceilings on the overall 
costs of providing services or on specific areas of 
operations. It shall be the option of the department to 
implement the ceilings so mentioned at any time based upon 
the information available and under guidelines required 
within the regulations of title XIX. 
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b. The department will review, on an ongoing basis, aggregate 
payments to nursing facilities to determine that payments 
do not exceed an amount that can reasonably be estimated 
would have been paid for those services under medicare 
payment principles. If aggregate payments to nursing 
facilities exceed estimated payments under medicare, the 
department may make adjustments to rates to establish the 
upper limitations so that aggregate payments do not exceed 
an amount that can be estimated would have been paid under 
medicare payment principles. 

c. b~ffi~ts~ All facilities except those nongeriatric 
physically handicapped facilities described in North 
Dakota Century Code section 50-24.4-13 will be used to 
establish a limit rate for the direct care, other direct 
care, and indirect care cost categories. lR~S-t~ffi~t-Pate 
w~tt-8e-esta8t~sRea-~s~Ag-attewa8te--R~steP~eat--e~ePat~Ag 
eests--feP--tRe--aase-yeaP;-aAa-aaj~stffieAt-faetePs-feP-tRe 
Pate-yeaP-as-set-fePtR-~A-tR~s--s~aseet~eA~ The ~A~t~at 
base year is the report year ended June 30, ±988 1992. 
lRese-t~ffi~t-Pates-ffiay-Aet-ae-Peaasea--~P~eP--te--tRe--Pate 
~eP~eas--aeg~AA~A§--daA~aPy-±,--±993~--lRe-ae~aPtffieAt-w~tt 
Pev~ew--eeeAeffi~e--tPeAas--aAa--faetePs--affeet~Ag--A~Ps~Ag 
fae~t~t~es--te--aetePffi~Ae-wReA-Peaas~Ag-ef-tRe-t~ffi~ts-w~tt 
eee~P~ Base year costs may not be adjusted in any manner 
or for any reason not provided for in this subsection. 

(1) The limit rate for each of the cost categories will 
be established ~s~Ag--tRe--ffiea~aA--Pate---feP---tRe 
a~~Pe~P~ate--eest-eategePy-~t~s-a-f~Mea-~ePeeAtage-ef 
tRe-ffiea~aA-Pate~---lRe--f~Mea--~epeeAtage--~s--te--ae 
aetePffi~AeS as follows: 

(a) Historical costs for the report year ended 
June 30, ±988 1992, as adjusted, will be used to 
set establish--rates for all facilities in the 
direct care, other direct care, and indirect 
care cost categories. 

(b) lRe For the first seven months of the rate year 
beginning January 1, 1994, the rates as 
established in subparagraph a of this paragraph 
will be ranked from low to high for each cost 
category w~tt--ae-PaAkea-fPeffi-tew-te-R~gR. The 
A~Aet~etR eightieth percentile ranking will be 
determined for the direct care and other direct 
care cost categories, and the seveAty-f~ftR 
sixtieth percentile ranking will be determined 
for the indirect care cost category. The rate 
of each facility so ranked will be multiplied 
times 1.05165 to establish the limit rate for 
each category. 
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(2) 

(c) ~~e--f~Mea--~epeeRtage--w~++--ee--aeteP~~Rea--ey 
s~etpaet~Rg-t~e-~ea~aR-Pate-fpe~-t~e--~ePeeRt~+e 
PaRk~R§--Pate-aRa-a~v~a~R§-t~e-a~ffePeRee-ey-t~e 
~ea~aR-Pate~ 

{a}--~~e----f~Mea----~ePeeRtage---estae+~s~ea---~RaeP 
s~e~aPa§Pa~~-e-ef-t~~s-~aPa§Pa~~-w~++-ee-~sea-te 
BeteP~~Re--t~~~ts--~f--aRB--W~eR-Peeas~R§-ef-t~e 
+~~~t-yeaP-eee~Ps~ For the last five months of 
the rate year beginning January 1, 1994, the 
limit rate for the direct care cost category is 
thirty-two dollars and three cents, for the 
other direct care cost category is ten dollars 
and fifty-eight cents, and for the indirect care 
cost category is twenty-three dollars and 
ninety-three cents. 

(d) For the rate year beginning January 1, 1995, the 
limit rates established in subparagraph c will 
be multi lied times the consumer rice index 
increase as described in subsection 4 to 
establish the limit rate for each cost category. 

(e) For rate years beginning on or after January 1, 
1996, the limit rate set for each cost category 
for the revious rate ear will be multi lied 
times the consumer rice index increase as 
described in subsection 4 if an to establish 
the limit rate for each cost category. 

A facility w~e which has an actual rate that exceeds 
the limit rate for-a-cost category will receive the 
limit rate. 

{3}--FeP--t~e--Pate--yeaPs--eeg~RR~R§-daR~aPy-l;-19991 -aRa 
eRa~Ag-9eee~eeP-3l;-l992;--a--fae~+~ty--w~ese--aet~a+ 
Pate--eMeeeas-t~e-+~~~t-Pate-feP-a-eest-eategePy-w~++ 
Peee~ve-a-~ePeeRtage-ef-t~e-a~ffePeAee-eet--w~eA--t~e 
aet~a+-Pate-aRa-t~e-+~~~t-Pate-as-fe++ewst 

{a}--FeP--t~e--Pate--yeaP--eeg~RR~A§-daR~aPy-1 1 -1999 1 
fePty-f~ve-~ePeeAt-ef--t~e--a~ffePeRee--w~++--ee 
~Re+~aea-~A-t~e-fae~+~ty~s-Pate~ 

{9}--FeP--t~e--Pate--yeaP--eeg~RR~R§-daR~aPy-l;-1991; 
fepty-f~ve-~epeeRt-ef--t~e--a~ffePeRee--w~++--ee 
~Re+~aea-~A-t~e-fae~+~ty~s-Pate~ 

{e}--FeP--t~e--Pate--yeaP--eeg~RR~R§-daA~aPy-l;-1992; 
tweRty-f~ve-~ePeeRt-ef-t~e--a~ffePeAee--w~++--ee 
~Ae+~aea-~A-t~e-fae~+~ty~s-Pate~ 
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~4~--TRe-+~M~~-Fa~es-w~++-ee-aaj~s~ea-eaeR-yeaF-~9-Fef+ee~ 
~Re-+a~es~-ava~+ae+e-~Aaex-9f-A~FS~A§-fae~+~~y-e9s~s; 
pFepaFeS-ey-aA-~ASepeASeA~-e€9A9M~€-f9Feeas~eF;-WR~€R 
~s;-~9-~Re-ex~eA~-Feas9Aae+y-p9ss~e+e;-8asea--9A--~Re 
ae~~a+--R~S~9F~ea+--~A€Fease-9F-aeeFease-~A-ease-yeaF 
e9s~s;-aAS-wR~€R-~s-f~F~ReF-aaj~s~ea-~9--Fef+ee~--~Re 
f9Feeas~ea-~A€Fease-9F-aeeFease-~A-ease-yeaF-e9s~s-~9 
~Re-eAS-9f-~Re-Fa~e-yeaF~ 

d. The acutal rate for indirect care costs and property costs 
will be the lesser of the rate established using actual 
census or ninety percent of licensed bed capacity 
available for occupancy. A licensed bed is not available 
for occupancy if the licensed bed is part of a remodeling, 
renovation, or construction project for the period the bed 
is not in service. 

4. Adjustment factors for direct care, other direct care, and 
indirect care costs. 

a~ The department w~++--~~~+~~e--aA--~AaepeASeA~--e€9A9M~e 
f9Feeas~-Me~R9S-9f-pFea~e~~A§-~Re-fae~9FS-~9--ee--~sea--~9 
aaj~s~---RtS~9F~€at---att9Wae+e--€9S~s~---WReFe--p9SS~Bte; 
aaj~S~MeA~-fa€~9FS-speetf~€-~9-N9F~R-9ak9~a-w~tt--8e--~sea 
~9--es~ae+tsR--~Re--aaj~s~MeA~--f9F--eaeR--Fa~e--yeaF~--tf 
speetfte---N9F~R---Qak9~a---aa~a---~s----A9~----ava~+ae+e; 
Fe§~9Aa+-speetf~e---9F--Aa~t9Aa+--aa~a--w~++--ee--~sea--~9 
es~ae+tsR--aaj~s~MeA~--fae~9Fs---f9F---eaeR---Fa~e---yeaF~ 
tAStvta~a+--aaj~s~MeA~--fae~9Fs--f9F--~Re--e9s~-€9MP9AeA~s 
tAe+~aea-~A-~Rts-s~ea~vtst9A-wt++-ee-ea+e~+a~ea--f9F--eaeR 
Fa~e-yeaF~ 

~±~--SataFtes~ 

t2~--EMpt9yMeA~-eeAeft~s~ 

t3~--F99as~ 

~4~--~~t+t~tes~ 

t5~--QF~§S-aAS-A~FStA§-S~ppttes~ 

t6~--Q~ReF-€9S~s~ 
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5. Rate adjustments. 

a. Desk audit rate. 

(1) The cost report will be reviewed taking into 
consideration the prior year•s adjustments. The 
facility will be notified by telephone or mail of any 
adjustments based on the desk review. Within seven 
working days after notification, the facility may 
submit information to explain why the desk adjustment 
should not be made. The department will review the 
information and make appropriate adjustments w~~e~ 
aPe-aetePffi~AeS-te-ee-a~~Pe~P~ate. 

(2) The desk audit rate will be effective January first 
of each rate year unless the department specifically 
identifies an alternative effective date and will 
continue in effect until a final rate is established. 

(3) Until a final rate is effective, pursuant to 
paragraph 3 of subdivision b of this subsection, 
private-pay rates may not exceed the desk audit rate 
except as provided for in North Dakota Century Code 
section 50-24.4-19 or subdivision c. 

(4) The facility may request a reconsideration of the 
desk rate, pursuant to subsection 2 of North Dakota 
Century Code section 50-24.4-17, for purposes of 
establishing a pending decision rate. No decision on 
the request for reconsideration will be given by the 
department for the desk rate unless the facility has 
been notified that the desk rate is the final rate. 

(5) The desk rate· may be adjusted for special rates or 
one-time adjustments provided for in this section. 

(6) The des rate may be adjusted to reflect errors or 
omissions for the report year which result in a 
change of at least five cents per day for the rate 
weight of one. 

b. Final rate. 
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(1) The cost report may be field audited to establish a 
final rate. If no field audit is performed, the desk 
audit rate will become the final rate upon 
notification from the department. The final rate is 
effective January first of each rate year unless the 
department specifically identifies an alternative 
effective date. 

(2) The final rate will include any adjustments for 
nonallowable costs, errors, or omissions that result 
in a change from the desk audit rate of at least five 
cents per day for the rate weight of one eF--aA 
aggFegate--ef--eAe-tRe~saAa-ae++aFs-feF-tRe-fae~+~ty; 
wR~eRevep-~s-+ess; that are found during a field 
audit or are reported by the facility within twelve 
months of the rate yearend. 

(3) The private-pay rate must be adjusted to the final 
rate no later than the first day of the second month 
following receipt of notification by the department 
of the final rate and is not retroactive except as 
provided for in subdivision c of this subsection. 

(4) The final rate may be revised at any time for special 
rates or one-time adjustments provided for in this 
section. 

~ If adjustments, errors, or omissions are found after 
a final rate has been established, the following 
procedures will be used: 

(a) Adjustments, errors, or omissions found within 
twelve months of establishment of the final rate 
and resulting in a change of at least five cents 
per day for the rate weight of one will result 
in a change to the final rate. The change will 
be applied retroactively as provided for in this 
section. 

(b) Adjustments, errors, or omissions ~A-eMeess-ef 
eAe-tRe~saAa--ae++aFs--feF--tRe--fae~+~ty found 
later than twelve months after the establishment 
of the final rate, and which would have resulted 
in a change of at least five cents per day for 
the rate weight of one had they been included, 
will be included as an adjustment in the report 
year that the adjustment, error, or omission was 
found. 

(c) Adjustments resulting from an audit of home 
office costs, and which result in a change of at 
least five cents per day for the rate weight of 
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one, will be included as an adjustment in the 
report year in which the costs were incurred. 

c. Pending decision rates for private-pay residents. 

(1) 

(2) 

(3) 

(4) 

If a facility has made a request for reconsideration, 
taken an administrative appeal, or taken a judicial 
appeal from a decision on an administrative appeal, 
and has provided information sufficient to allow the 
department to accurately calculate, on a per day 
basis, the effect of each of the disputed issues on 
the facility's rate, the department shall determine 
and issue a pending decision rate within thirty days 
of receipt of the request for reconsideration, 
administrative appeal, or judicial appeal. If the 
information furnished is insufficient to determine a 
pending decision rate, the department, within thirty 
days of receipt of the request for reconsideration, 
shall inform the facility of the insufficiency and 
may identify information that would correct the 
insufficiency. 

The department shall add the pending decision rate to 
the rate that would otherwise be set under this 
chapter, and, notwithstanding North Dakota Century 
Code section 50-24.4-19, the total must be the rate 
chargeable to private-paying residents until a final 
decision on the request for reconsideration or appeal 
is made and is no longer subject to further appeal. 
The pending decision rate is subject to any rate 
limitation that may apply. 

The facility shall establish and maintain records 
that reflect the amount of any pending decision rate 
paid by each private-paying resident from the date 
the facility charges a private-paying resident the 
pending decision rate. 

If the pending decision rate paid by a private-paying 
resident exceeds the final decision rate, the 
facility shall refund the difference, plus interest 
accrued at the legal rate from the date of 
notification of the pending decision rate, within 
sixty days after the final decision is no longer 
subject to appeal. If a facility fails to provide a 
timely refund to a living resident or former 
resident, the facility shall pay interest at three 
times the legal rate for the period after the refund 
is due. If a former resident is deceased, the 
facility shall pay the refund to a person lawfully 
administering the estate of the deceased former 
resident or lawfully acting as successor to the 
deceased former resident. If no person is lawfully 
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administering the estate or lawfully acting as a 
successor, the facility may make any disposition of 
the refund permitted by law. Interest paid under 
this subsection is not an allowable cost. 

e~ d. Adjustment of the total payment rate. The final rate as 
established will be retroactive to daA~aFy-f~Fst--ef--tRe 
Fate-yeap the effective date of the desk rate, except with 
respect to rates paid by private-paying residents. Rates 
A rate paid by ~ private-pay Fes~aeAts resident must be 
retroactively adjusted and the difference refunded to the 
resident, if the aesk--a~a~t--Fate rate paid by the 
private-pay resident exceeds the final rate by at least 
twenty-five cents per day, except that a pending decision 
rate is not subject to adjustment or refund until a 
decision on the disputed amount is made. 

6. Rate payments. 

a. The rate as established shall be considered as payment for 
all accommodations and includes all items designated as 
routinely provided. No payments may be solicited or 
received from the resident or any other person to 
supplement the rate as established. 

b. The rate as established shall be paid by the department 
only if the rate charged to private-pay residents for 
semiprivate accommodations equals the established rate. 
If at any time the facility discounts tRe-pF~vate-pay-Fate 
fep--tRese-pep~eas-ef-t~~e-tRat-tRe-Fes~aeAt-~s-Aet-~A-tRe 
fae~+~ty rates for private-pay residents, the discounted 
rate will be the maximum chargeable to the department for 
the same seFv~ee bed type, i.e., hospital or leave days. 

c. If the established rate exceeds the pF~vate-pay rate 
charged to a private-pay resident, on any given date, the 
facility shall immediately report that fact to the 
department and charge the department at the lower rate. 
If payments were received at the higher rate, the facility 
shall, within thirty days, refund the overpayment. The 
refund will be the difference between the established rate 
and the rate charged the private-pay resident times the 
number of medical assistance resident days paid during the 
period in which the established rate exceeded the rate 
charged to private-pay residents, plus interest calculated 
at two percent over the Bank of North Dakota prime rate on 
any amount not repaid within thirty days. The refund 
provision will also apply to all duplicate billings 
involving the department. Interest charges on these 
refunds are not allowable costs. 

d. Peer groupings, limitations, or adjustments wR~eR-aFe 
based upon data received from or relating to more than one 
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facility will be effective for a rate period. Any change 
in the data used to establish peer groupings, limitations, 
or adjustments will not be used to change such peer 
groupings, limitations, or adjustments during the rate 
period, except with respect to the specific facility or 
facilities to which the data change relates. 

e. The established rate is paid based on a prospective 
ratesetting procedure. No retroactive settlements for 
actual costs incurred during the rate year which exceed 
the established rate will be made unless specifically 
provided for in this section. 

7. Partial year. 

a. For fae~+~t~es a facility changing ownership during the 
rate period, the rate established for the previous owner 
will be retained. The rate for the next rate period 
following the change in ownership will be established as 
fe++ews: 

(1) For a facility with four or more months of operation 
under the new ownership during the report year, 
through use of a cost report for the period w~++-ae 
~sea~; and 

(2) For a facility with less than four months of 
e~eFat~eAs operation under the new ownership during 
the report year, by indexing the rate established for 
the previous owner w~++-ae-~AeeMee forward using the 
adjustment factors as-set-feFtA in subsection 4. 

b. For a new facility, the department will establish interim 
rates equal to the limit rates for direct care, other 
direct care, and indirect care in effect for the rate year 
in which the facility begins operation, plus the property 
rate. The property rate will be calculated using 
projected property costs and certificate of need projected 
census. The interim rate will be in effect for no less 
than ten months and no more than eighteen months. Costs 
for the period in which the interim rates are effective 
will be used to establish final rates, which will be 
limited to the lesser of the interim or actual rates. If 
the final Fate rates for direct care, other direct care, 
and indirect care costs are less than the interim rates 
for those costs, a retroactive adjustment as provided for 
in subsection 5 will be made. A retroactive adjustment to 
the property rate will be made to adjust projected 
property costs to actual property costs. For the rate 
period following submission of any partial year cost 
report by a facility, census used to establish rates for 
property and indirect care costs will be the greater of 
actual census or certificate of need projected census. 
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(1) If the effective date of the interim rates is on or 
after tRe-f~Fst-aay-ef March first and on or before 
June thirtieth, the interim rates will be effective 
for the remainder of that rate year and will continue 
through June thirtieth of the subsequent rate year. 
The facility must file an interim cost report for the 
period ending December thirty-first of the year in 
which the facility first 'provides services. The 
interim cost report is due March first and is used to 
establish actual rates which will be effective July 
first of the subsequent rate year. The partial year 
rates established based on the interim cost report 
will include applicable incentives, margins, 
phase-ins, and adjustment factors and will not be 
subject to any cost settle-up. The cost reports for 
the report year ending June thirtieth of the current 
and subsequent rate years will be used to determine 
the final rates for the period that the interim rates 
were in effect. 

(2) If the effective date of the interim rates is on or 
after July first and on or before December 
thirty-first, the interim rates will remain in effect 
through the end of the subsequent rate year. The 
facility must file a cost report for the partial 
report year ending June thirtieth of the subsequent 
rate year. This cost report will be used to 
establish the rates for the next subsequent rate 
year. The facility must file an interim cost report 
for the period July first through December 
thirty-first of the subsequent rate year. The 
interim cost report is due on March first and is 
used, along with the report year cost report, to 
determine the final rates for the period that the 
interim rates were in effect. 

(3) If the effective date of the interim rate is on or 
after January first and on or before February 
twenty-ninth, the interim rates will remain in effect 
through the end of the rate year in which the interim 
rates become effective. The facility must file a 
cost report for the period ending June thirtieth of 
the current rate year. This cost report will be used 
to establish the rates for the subsequent rate year. 
The facility must file an interim cost report for the 
period July first through December thirty-first of 
the current rate year. The interim cost report is 
due on March first and is used, along with the report 
year cost report, to determine the final rates for 
the period that the interim rates were in effect. 
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1!1 The final rates established under this subdivision 
will be limited to the lesser of the limit rates for 
the current rate year or the actual rates. 

c. For a facility with renovations or replacements in excess 
of one hundred thousand dollars, and without a significant 
capacity increase, the rates established for direct care, 
other direct care, and indirect care, based on the last 
report year, plus a property rate calculated based on 
projected property costs and imputed census fpe~-tRe--+ast 
Pe~ePt--yeaP, must be applied to all licensed beds. The 
projected property rate will be effective at the time the 
project is completed and placed into service. The 
property rate for the subsequent rate year will be based 
on projected property costs and imputed census ~~~~tea 
~asea-eA-aet~a+--eeAs~s--eA--a++--+~eeAsea--eeas--eM~st~A§ 
eefepe--tRe-PeAevat~eA;-~f~S-A~Aety-f~ve-~ePeeAt-eee~~aAey 
ef-tRe-~AePease-~A-+~eeAsea-~ea-ea~ae~ty, rather than on 
property costs actually incurred in the report year. 
Imputed census is based on the greater of actual census of 
all licensed beds existing before the renovation or ninety 
percent of the available licensed beds existing prior to 
renovation, plus ninety-five percent of the increase in 
licensed bed capacity and unavailable licensed beds 
existing prior to the renovation. Subsequent property 
rates will be adjusted using this methodology, except 
imputed census will be actual census if actual census 
exceeds ninety-five percent of total licensed capacity, 
until such time as twelve months of property costs are 
reflected in the report year. 

d. For a facility with a significant capacity increase, the 
rates established for direct care, other direct care, and 
indirect care, based on the last report year, must be 
applied to all licensed beds. An interim property rate 
will be established based on projected property costs and 
projected census. The interim property rate will be 
effective from the first day of the month beginning after 
the date in which the increase in licensed beds is issued 
by the department of health and consolidated laboratories 
through the end of the rate year. The facility must file 
an interim property cost report following the rate year. 
The interim cost report is due March first and is used to 
determine the final rate for property and to establish the 
amount for a retroactive cost settle-up. The final rate 
for property is limited to the lesser of the interim 
property rate or a rate based upon actual property costs. 
The property rate for the subsequent rate year will be 
based on projected property costs and census imputed as 
ninety-five percent of licensed beds, rather than on 
property costs actually incurred during the report year; 
and will not be subject to retroactive costs settle-up. 
Subsequent property rates will be adjusted using this 

597 



methodology, except imputed census will be actual census 
if actual census exceeds ninety-five percent of total 
licensed capacity, until such time as twelve months of 
property costs are reflected in the report year. 

e. For a facility which has no significant capacity increase 
and no renovations or replacements in excess of one 
hundred thousand dollars, the rates based on the report 
year will be applied throughout the rate year for all 
licensed beds. 

f. FeF--a--fae~t~~y--w~~A-a-ea~ae~~y-~ReFease-eee~FF~R§-eR-eF 
af~eF-daR~aFy-1;-1999;-8~~-eefeFe-d~ty-1;-1991;-aRa-feF--a 
fae~t~~y---w~~A---a--ea~ae~~y--~ReFease--wA~eA--~s--Re~--a 
s~§R~f~eaR~--ea~ae~~y--~ReFease;--eee~FF~R§--eR--eF--af~eF 
d~ty-1;--1991;-8~~-eefeFe-daR~aFy-1;-1992;-a-se~~te-~~-feF 
~Fe~eF~y-ees~s-w~tt-ee-~aae~--~Ae-se~~te-~~-w~tt-ee--easea 
eR--~Fe~eF~y--ees~s;--ae~~attY-~RE~FFea-af~eF-~Ae-ea~ae~~Y 
~ReFease-was-ava~taete-feF-~se;-as-Fe~eF~ea--~R--~Ae--ees~ 
Fe~eF~--feF--~Ae--Fe~eF~--yeaF--~R--wA~eA--~Ae--ees~s-weFe 
~Re~FFea~--Ne-se~~te-~~-w~tt-ee-~aae--feF--ees~s--~Re~FFea 
af~eF--9eee~8eF-31;--1991~---5e~~te-~~--w~tt--eee~F-w~~A~R 
s~M~y-aays-af~eF-ee~A-~Ae-ees~-Fe~eF~-aRa--a--Fe~~es~--feF 
se~~te-~~--aFe--Feee~vea-ey-~Ae-ae~aF~~eR~~--ARy-se~~te-~~ 
~aae-eefeFe-a~a~~-~s-s~e~ee~-~e-a~a~~~--~Ae-ae~aF~~eR~-~ay 
ae~e~~Re-aRa-~ake-a-se~~te-~~-af~eF-a~a~~~ 

§~ For a facility terminating its participation in the 
medical assistance program, whether voluntarily or 
involuntarily, the department may authorize the facility 
to receive continued payment until medical assistance 
residents can be relocated to facilities participating in 
the medical assistance program. 

8. One-time adjustments. 

a. Adjustments to meet certification standards. 

(1) The department may provide for an increase in the 
established rate for additional costs that are 
incurred to meet certification standards. The survey 
conducted by the state department of health and 
consolidated laboratories must clearly require that 
the facility take steps to correct deficiencies 
dealing with resident care. The plan of correction 
must identify the salary and other costs that will be 
increased to correct the deficiencies cited in the 
survey process. 

(2) The facility must submit a written request to the 
medical services division within thirty days of 
submitting the plan of correction to the state 
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department of health and consolidated laboratories. 
The request must eeAtatA-tAe-fe~~ewtA§-tAfepffiatteA: 

(a) A Include a statement that costs or staff 
numbers have not been reduced for the report 
year immediately preceding the state department 
of health and consolidated laboratories• 
certification survey~i 

(b) lAe Identify the number of new staff or 
additional staff hours and the associated costs 
that will be required to meet the certification 
standards~; and 

(c) A Provide a detailed list aAB-tffi~~effieAtatteA of 
any other costs necessary to meet survey 
standards. 

(3) The department will review the submitted information 
and may request additional documentation or conduct 
onsite visits. If an increase in costs is approved, 
the established rate will be adjusted ~~waPa to an 
amount not to exceed the limit rate. 

(4) Any additional funds provided must be used in 
accordance with the facility•s written request to the 
department and are subject to audit. If the 
department determines that the funds were not 
utilized for the intended purpose, an adjustment will 
be made in accordance with subsection 5. 

b. Adjustments for unforeseeable expenses. 

(1) The department may provide for an increase in the 
established rate for additional costs that are 
incurred to meet major unforeseeable expenses. Such 
expenses must be resident related and must be beyond 
the control of those responsible for the management 
of the facility. 

(2) The facility must submit a written request containing 
the following information to the medical services 
division within sixty days after first incurring the 
unforeseeable expense: 

(a) An explanation as to why the facility believes 
the expense was unforeseeable~i 

(b) An explanation as to why the facility•s 
management believes the expense was beyond the 
managerial control of the facility~; and 
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(c) A detailed breakdown of the unforeseeable 
expenses by expense line item. 

(3) The department will base its decision on whether the 
request clearly demonstrates that the economic or 
other factors that caused the expense were unexpected 
and arose because of conditions that could not have 
been anticipated by management based on their 
background and knowledge of nursing care industry and 
business trends. 

(4) The department will review the submitted information 
and may request additional documentation or conduct 
onsite visits. If an increase in costs is approved, 
the established rate will be adjusted upward not to 
exceed the limit rate. · 

(5) Any additional funds provided must be used to meet 
the unforeseeable expenses outlined in the facility•s 
request to the department and are subject to audit. 
If the department determines that the funds were not 
utilized for the intended purpose, an adjustment will 
be made in accordance with subsection 5. 

c. Adjustment to historical operating costs. 

(1) A facility may receive a one-time adjustment to 
historical operating costs when the facility has been 
found to be significantly below care-related minimum 
standards described in subparagraph a of paragraph 2 
of this subdivision and when it has been determined 
that the facility cannot meet the minimum standards 
through reallocation of costs and efficiency 
incentives. 

(2) The following conditions must be met before a 
facility can receive the adjustment: 

(a) The facility shall document that based on 
nursing hours and standardized resident days, 
the facility cannot provide a minimum of one and 
two-tenths nursing hours per standardized 
resident day~i 

(b) The facility shall document that all available 
resources, including efficiency incentives, if 
used to 1ncrease nursing hours, are not 
sufficient to meet the minimum standards~; and 

(c) The facility shall submit a written plan 
describing how the facility will meet the 
minimum standard if the adjustment is received~ 
lRe-~+aA, which must include the number and type 

Gee 



of staff to be added to the current staff and 
the projected cost for salary and fringe 
benefits for the additional staff. 

(3) The adjustment will be calculated based on the costs 
necessary to increase nursing hours to the minimum 
standards less any operating margins and incentives 
included when calculating the established rate. The 
net increase will be divided by standardized resident 
days and the amount calculated will be added to the 
actual rate. This rate will then be subject to any 
rate limitations that may apply. 

(4) If the facility fails to implement the plan to 
increase nursing hours to one and two-tenths hours 
per standardized resident day, the amount included as 
the adjustment will be adjusted in accordance with 
the methodologies set forth in subsection 5. 

(5) If the actual cost of implementing the plan exceeds 
the amount included as the adjustment, no retroactive 
settlement will be made. 

History: Effective September 1, 1980; amended effective July 1, 1981; 
December 1, 1983; July 1, 1984; September 1, 1987; January 1, 1990; 
April 1, 1991; January 1, 1992; November 1, 1992; November 22, 1993. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-82-86-17. Classifications. 

1. Any resident, except respite care residents, occupying a 
licensed nursing facility bed must have a resident 
classification review. 

2. Residents will be classified in one of sixteen classes based 
on a resident classification review. If Ae a resident 
classification review is not performed feP--a-Fes~aeA~ in 
accordance with subsection~ except for ~ respite care 
Pes~aeA~s resident, the resident must be classified as special 
care B until the next required review is performed in 
accordance with subsection 3 for purposes of determining 
standardized resident days. Res~aeA~s A resident, except for 
a respite care Pes~aeA~s resident, who Rave has not been 
classified must be billed at the reducea-- physical 
functioning A established rate. Res~~~e A respite care 
pes~aeA~s resident who aPe is not classified will be given a 
weight of one and five-tenths when determining standardized 
resident days. 

3. Reviews must be conducted as follows: 
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a. The facility will review the resident within the first 
seven days after any admission or return from a an acute 
hospital stay. 

b. The facility will review the resident after twenty-five 
days, but within thirty days after any admission or return 
from a an acute hospital stay. 

c. The facility will review each resident twice each year. 
The reviews will be conducted six months apart and will be 
done according to a schedule established by the department 
for each report year. 

d. The seven-day Pev~ews review will take precedence over the 
thirty-day Pev~ews review and the biannual Pev~ews review, 
and the thirty-day Pev~ews -review will take precedence 
over the biannual Pev~ews review. For example, if 
resident A was admitted on June first and the aAA~at 
ffiea~ea~a biannual review was eA in June iA~Pa, resident A 
would not be included in the June iA~Pa biannual review. 
On the other hand, if the aAA~at-ffiea~ea~a biannual review 
was eA the second full week in July iA~Pa, resident A 
would be included, even though he or she had just had a 
thirty-day facility review on June thirtieth. 

4. The resident classification review is to be completed based on 
the following criteria: 

a. Assign point values for a resident's activities of daily 
living in the areas of: 

(1) Eating - the process of getting food by any means 
into the body. 

(2) Transfer - the process of moving between positions. 

(3) Toileting - all processes involved with toileting. 

b. Determine each resident's clinical group using the 
following hierarchy of criteria: 

(1) Heavy rehabilitation to qualify for heavy 
rehabilitation, a resident must require and receive 
restorative physical or occupational therapy five 
times per week for a minimum of two and one-half 
hours per week or requires and is receiving intensive 
bowel or bladder retraining. Residents receiving 
therapy wA~eA--~s separately reimbursable by a third 
party cannot be included in this group. 

(2) Special care - to qualify for special care, a 
resident must not qualify as heavy rehabilitation and 
must have an activity of daily living score of five 
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or more and one or more of the following conditions 
or treatments: 

(a) Stage 4 decubitus. 

(b) Comatose. 

(c) Suctioning. 

(d) Nasal gastric feeding. 

(e) Parenteral feeding. 

(f) Quadriplegia. 

(g) Multiple sclerosis. 

(h) Ventilator dependent. 

(3) Clinically complex - to qualify for clinically 
complex, a resident must not qualify as special care 
and must have one or more conditions or treatments 
characteristic of special care with an activity of 
daily living score of three or four; or must not 
qualify for special care and must have one or more of 
the following conditions or treatments: 

(a) Dehydration. 

(b) Internal bleeding. 

(c) Stasis ulcer. 

(d) Terminally ill. 

(e) Daily oxygen. 

(f) Wound care. 

(g) Chemotherapy. 

(h) Transfusion. 

(i) Dialysis. 

(j) Daily respiratory care. 

(k) Cerebral palsy. 

(1) Urinary tract infection. 

(m) Hemiplegia. 
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(4) Special eeRavtePat--Aeeas behavior - to qualify for 
special eeRavtePat-Aeeas behavior, a resident must 
not qualify for clinically complex and must have one 
of the following conditions: 

(a) Verbal disruption - level 4+. 

(b) Physical aggression - level 4+. 

(c) Disruptive, infantile, or socially inappropriate 
- level 4+. 

(d) Hallucinations - level 2+. 

(5) Reduced physical functioning - a resident who does 
not qualify for special behavior will be classified 
as reduced physical functioning. For a resident who 
has a level 4+ rating for general behavior, one point 
will be added to the activity of daily living score 
assigned in subdivision a of subsection 4. 

5. Based on the resident classification review, each resident 
will be classified into a case-mix class with a corresponding 
case-mix weight as follows: 

a. Heavy rehabilitation A; case-mix weight: 1.91. 

b. Heavy rehabilitation B; case-mix weight: 2.24. 

c. Special care A; case-mix weight: 2.45. 

d. Special care B; case-mix weight: 2.67. 

e. Clinically complex A; case-mix weight: 1.17. 

f. Clinically complex B; case-mix weight: 1.81. 

g. Clinically complex C; case-mix weight: 2.12. 

h. Clinically complex D; case-mix weight: 2.63. 

i. Special eeRavtePat--Aeeas behavior A; case-mix weight: 
1.16. 

j. Special eeRavtePat--Aeeas behavior B; case-mix weight: 
1.48. 

k. Special eeRavtePat--Aeeas behavior C; case-mix weight: 
1.90. 

l. Reduced physical functioning A; case-mix weight: 1.00. 

m. Reduced physical functioning B; case-mix weight: 1.29. 
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n. Reduced physical functioning C; case-mix weight: 1.48. 

o. Reduced physical functioning D; case-mix weight: 1.72. 

p. Reduced physical functioning E; case-mix weight: 2.21. 

6. The classification is effective the date the review is 
completed in all cases except for the admission review. The 
admission review is effective the date of admission. 

History: Effective September 1, 1987; amended effective January 1, 
1990; November 22, 1993. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-92-96-18. Reviewer criteria. 

1. The resident classification review form must be completed by a 
licensed practical nurse or registered nurse who has completed 
a training program approved by the department, and is 
certified by the department. 

2. If a facility does not employ a sufficient number of 
registered nurses to provide the required number of reviewers, 
a substitution of no more than two licensed practical nurses 
may be made. 

3. The department may decertify any certified nurse for 
incompetency or neglect in completing resident classification 
review. 

4. The maximum number of reviewers a facility may use during each 
review period is: 

a. Facilities of one hundred beds or less - two reviewers. 

b. Facilities of more than one hundred beds - two reviewers 
plus one additional reviewer for each fifty beds or part 
thereof by which the facility exceeds one hundred beds. 

5. Information may not be used for the review unless it is 
documented, readily available to the review nurse, and 
properly includable in the resident's medical record or is in 
the resident's medical record. 

6. The fae~+~tyw~ae--Fev~ews biannual review must be conducted 
during the second full week (Sunday through Saturday) of the 
month scheduled. 

7. A reviewer must use the following qualifiers when completing 
the resident classification review: 
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a. Time period - the time period to be used is the past seven 
days except when reviewing behaviors. The time period for 
behaviors is the last fourteen days. 

b. Frequency - number of times the questioned action occurs. 

c. Documentation - specific medical record documentation 
w~4e~-4s required must be in · the resident's medical 
record, or readily available to the review nurse, and 
properly includable in the resident's medical record. 

History: Effective September 1, 1987; amended effective June 1, 1988; 
January 1, 1990; November 1, 1992; November 22, 1993. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-82-86-19. Ref4AaAE4Ag---4AEeAt4ves~ Appeal from facility 
transfer or discharge. 

±~--~eF-~~F~eses-ef-t~4s-seet4eAt 

a~--llNet--sav4Agsll--~eaAs-t~e-a4ffeFeAee-8etweeA-t~e-se~ea~+ea 
4AieFest-eests-te-8e-~a4a-eA--~~a+4f4ea--ae8t--4ffiffiea4ate+y 
~F4eF--ie--Fef4AaAe4Ag--Fea~eea--8y--t~e-teta+-ef-4AieFest 
eests-te-8e-~a4a-eA-~~a+4f4ea-aeat-afteF--Fef4AaAE4Ag--aAa 
Fef4AaAE4Ag-eests~ 

~±~--BeFFew4Ag-8y-a-~Fev4aeF-ie-Fef4AaAee-A~FS4Ag-fae4+4ty 
ea~4ta+-ae8t-w~4e~-ex4stea-eA-A~F4t-i;-i992t 

~2~--W~4e~-4s-ee~~+etea-eA-eF-afteF-May-±;-±992;-aAa-eA-eF 
8efeFe-8eee~8eF-3±;-i992t-aAa 

~3~--W~4e~--~Fev4aes--a-Aei-a§§Fegate-sav4A§s;-w~4e~-4s-ai 
+east-e~~a+-te-t~e-gFeateF-ef-f4fty-t~e~saAa--ae++aFs 
eF--seveA--aAa--eAe-~a+f--~eFeeAt--ef--t~e--Fe~a4A4A§ 
~F4Ae4~a+-aa+aAee-4ffiffiea4ate+y-8efeFe-Fef4AaAE4Ag~ 

e~--llRef4AaAE4Ag--eestsll--~eaAs--t~ese--eests--w~4e~--~~st--8e 
4AE~FFea--8y--a--~Fev4aeF--te--ee~~+ete---~~a+4f4ea---aeat 
8eFFew4A§~ 

2~--Ref4AaAE4Ag--eests-aFe-a++ewaa+e-eests~--Ref4AaAe4Ag-eests-~ay 
8e-~et-i~Fe~g~-t~e-~se-ef-ex4st4Ag-~Fev4aeF--f~Aas;--4Ae+~a4A§ 
f~ABS-4A-f~Aaea-ae~FeE4at4eA-aEE8~AiS-eF-t~F8~§~-B8FF8W4A§~ 

a~--ff--t~e--ex4st4Ag--~Fev4aeF--f~Aas-aFe-aeF4vea-fFe~-f~Aaea 
ae~FeE4at4eA--aEE8~AtS;--i~e--Fef4AaAE4A§--EeSiS--W4tt--Be 
iFeatea--as--eests--4AE~FFea--feF--et~eF--ea~4ta+-~~F~eses 
Fe+atea-te-Fes4aeAt-eaFe~ 
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a~--A--~F8VtSeF--MeettA§--Fef~AaAetAg-eests-tAF8~§A-tAe-~se-ef 
eM~st~A§-~Fev~8eF-fHA8s-May-Fe~eFt;-as-aA-~AteFest-eM~eAse 
tA--iAe--Fe~eFi-yeaF-tA-WAteA-iAe-Fef~AaAetA§-eeeHFFeS;-aA 
aMeHAi-e~Hat-te-twetve-~eFeeAt-ef-tAe-Fef~AaAe~Ag-eests~ 

e~--A-~F8VtSeF-MeeitA§-Fef~AaAe~Ag-eests-tAF8H§A-B8FF8WtA§-ffiay 
Fe~eFi-tAe-tAteFest-eM~eAse-wAeA-tAat-tAteFest-eM~eAse--ts 
~AEHFFea~ 

a~--tAe--~FtAet~at--affieHAi--ef--iAe--FeftAaAEtA§-eestS-ffiHSi-Be 
ameFttie8-eveF-tAe-~eF~ea-ef-eeFFewtA§-feF-~tAe--~Hat~f~ea 
seat~ 

e~--tf--FeftAaAetA§--ef--~Hattf~ea-aeet-ts-aeAe-tA-eeAjHAet~eA 
wtiA-Aew-eeFFew~Ag-feF-ea~tiat-~HF~eses;--iAe--Fef~AaAe~A§ 
eests--FeeegAtle8--HA8eF-iAts-seet~eA-w~tt-8e-ttffi~tea-te-a 
~eFeeAtage-ef-FeftAaAe~Ag-eests-e~Hat--te--tAe--~eFeeAtage 
tAe-~Hattf~ea-aeet-~s-ef-tAe-tetat-~Hattf~e8-aA8-Aew-aeet~ 

3~--+Ats---seet~eA---a~~t~es---te---~Hat~f~ea---aeet---Fef~AaAe~A§ 
Aetw~tAsiaAS~Ag-aAy-etAeF--~Fev~s~eA--ef--tA~s--eAa~teF--wA~eA 
eatts--feF--a--a~ffeFeAt-tFeatMeAt-ef-tAe-aeet-aA8-FeftAaAe~A§ 
eests~ 

1. For purposes of this section: 

a. 11 Dischargen means movement from a facility to a 
noninstitutional setting when the discharging facility 
ceases to be legally responsible for the care of the 
resident. 

b. 11 Resident 11 includes a resident as defined in section 
75-02-06-01 and any legal representative of the resident. 

c. 11 Transfer 11 means movement from a facility to another 
institutional setting when the legal responsibility for 
the care of the resident changes from the transferring 
facility to the receiving institutional setting. 

2. Except as provided in subsection 4, a facility must issue a 
written notice of involuntary transfer or discharge. which 
meets the requirements of subsection 3, at least thirty days 
before the date of intended transfer or discharge. The first 
day of that thirty-day period is the day after the date of 
issuance. The date of issuance is the day notice is delivered 
or mailed to the resident. 

3. The notice provided by the facility must contain: 

a. A statement that the facility intends to transfer or 
discharge the resident, as the case may be; 

b. The reason for the transfer or discharge; 

607 



c. The effective date of the transfer or discharge; 

d. The location to which the resident is to be transferred or 
discharged; 

e. The specific provision of section 33-07-03.1-37 that 
authorizes the transfer or discharge, or the change in 
federal or state law that requires the action; 

f. A statement that the resident has the right to appeal the 
intended transfer or discharge to the department, and the 
mailing address to which an appeal must be sent; 

g. The name, address, and telephone number of the state 
long-term care ombudsman; 

h. If the resident is developmentally disabled or mentally 
ill, the address and telephone number of the protection 
and advocacy office; 

i. If the medicaid program is paying for some or all of the 
cost of services furnished to the resident by the 
facility, a statement that those medicaid payments will 
continue until after the hearing unless: 

(1) The sole issue at the hearing is one of state or 
federal law or policy and the resident is so informed 
in writing; or 

(2) Some change in circumstances affects the resident•s 
eligibility for medicaid benefits and the resident is 
so notified in writing; 

j. A statement that the transfer or discharge will be 
delayed, if a request for fair hearing is filed before the 
effective date of the transfer or discharge: 

(1) In the case of a discharge for nonpayment of facility 
charges, at least until the hearing officer 
recommends a decision that the charges were due and 
unpaid at the time the facility issued a notice of 
discharge; and 

(2) In all other cases, until the fair hearing decision 
is rendered; and 

k. A statement that the resident may represent oneself at the 
hearing, or may use legal counsel, a relative, a friend, 
or other spokesperson. 

4. a. A facility need not provide a notice under subsection 2 if 
the resident: 
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(1) Provides a clear written statement, signed by the 
resident, that the resident does not object to a 
proposed transfer or discharge; or 

(2) Gives information that requires a transfer or 
discharge and indicates that the resident understands 
that a transfer or discharge will result. 

b. A facility must issue a notice that meets the requirements 
of subsection 3, as soon as practicable before an 
involuntary transfer or discharge, when: 

(1) The safet~ of individuals in the facilit~ would be 
endangered; 

(2} The health of individuals in the facilit~ would be 
endangered; 

(3) The transfer or discharge is appropriate because the 
resident's health has improved sufficiently to allow 
a more immediate transfer or discharge; 

(4) An immediate transfer or discharge is required by the 
resident's urgent medical needs which cannot be met 
in the facilit~; or 

(5) The resident has not resided in the facility for 
thirty days. 

5. A resident of a facility may appeal a notice from the facility 
of intent to discharge or transfer the resident. A resident 
has appeal rights when the resident is transferred from a 
certified bed to a noncertified bed or from a bed in a 
certified facility to a bed in a facility that is certified as 
a different provider. A resident has no appeal rights when 
the resident is moved from one bed in a certified facility to 
another bed in the same certified facility. A resident has no 
appeal rights if the transfer or discharge has taken place and 
the resident did not appeal within thirt~ days after the date 
of issuance of a notice that meets the requirements of 
subsection 3. 

6. If a resident with appeal rights files an appeal before the 
effective date of the transfer or discharge. the resident may 
not be transferred or discharged: 

a. In the case of a discharge for nonpayment of facilit~ 
charges. earlier than the date a hearing officer 
recommends a decision that the charges were due and unpaid 
at the time the facility issued a notice of discharge; and 
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b. In all other cases, until the fair hearing decision is 
rendered. 

History: Effective May 1, 1992; amended effective November 22, 1993. 
General Authority: NDCC 58-24.1-84, 58-24.4-82 
Law Implemented: NDCC 58-24.4; 42-ij£b-±396a~a~~±3~ 42 CFR Part 483, 
subpart E 

75-82-86-21. Specialized rates for extraordinary medical care. 

1. A specialized rate for an individual with extraordinary 
medical needs may be established if the criteria in both 
subdivisions a and b are met. 

a. (1) The individual requires specialized therapies that 
are: 

a Restorative in nature means the 
individual has the abilit 

(b) Medically necessary and provided in the 
facility; 

(c) Of at least two different types; and 

(d) Provided in excess of fifteen hours per week; 

(2) The individual requires extensive pulmonary care 
resulting from: 

(a) Suctioning and related tracheostomy care 
performed by a licensed nurse or therapist in 
excess of three and one-half hours in a 
twenty-four-hour period; or 

(b) A drug-resistant respiratory infection; 

individual re uires total arenteral nutrition 
and: 

(a) The individual is not eligible for or has been 
denied medicare part A or B benefits; and 

(b) The individual requires total parenteral 
nutrition based on medical necessity for a 
minimum of three months; or 

(4) The individual requires the use of a ventilator and: 

(a) Is dependent on the ventilator a minimum of six 
hours per day; 
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(b) 

(c) 

(d) 

Requires direct care by a licensed nurse. nurse 
aide. or therapist on a daily average of nine 
hours per day; 

Is physiologically stable; and 

Attempts to wean the individual from the 
ventilator have occurred during the acute 
hospital stay. 

b. Costs to provide direct care to the individual must exceed 
two and one-half times the actual direct care rate. 
adjusted for inflation. prior to limitations. for the 
individual •s resident classification. Costs which may be 
included in determining if the cost factor is exceeded 
include salaries and fringe benefits of all direct care 
staff. nursing supplies. drugs. dietary supplements. and 
specialized equipment costs. 

2. A specialized rate will be calculated for an individual who 
meets the criteria by subtracting the actual cost per day for 
direct care. prior to limitations. for the individual •s 
classification from the total cost per day for the individual. 

3. All income received for a specialized rate must be offset 
proportionately to the affected cost categories. 

4. The facility must report costs on a monthly basis for the 
first three full months after admission and on a quarterly 
basis thereafter. The specialized rates will be adjusted to 
actual on a prospective basis based on the report submissions. 

5. The specialized rate will be paid in addition to the rate 
established for the individual •s resident classification. 

History: Effective November 22. 1993. 
General Authority: NDCC 50-24.1-04. 50-24.4-02 
Law Implemented: NDCC 50-24.4-19.2 
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TITLE 81 

Tax Commissioner 
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AUGUST 1994 

CHAPTER 81-81.1-81 

81-81.1-81-85. Time for completion of an audit. 

1. The tax commissioner shall notify the taxpayer in writing if 
the tax commissioner is unable to complete a field or office 
audit within twelve months of the commencement of such audit. 
For purposes of this section, an office audit is commenced on 
the date the tax commissioner first makes written request for 
information. A field audit is commenced on the date the 
auditor begins the review of taxpayer•s records at the 
taxpayer•s place of business. 

2. If the tax commissioner issues a notice of determination later 
than twelve months after the commencement of a field or office 
audit, subsection 2 of section 81-01.1-01-09 applies. The 
twelve-month period is extended by any agreed upon extensions 
of time, by the time it takes information requested but not 
provided during a field audit to be received by the tax 
commissioner, and by the time expended after the second notice 
provided for in section 81-01.1-01-04. 

3. Audits conducted by the multistate tax commission are not 
subject to the time deadlines set forth in subsection 1 or 2. 

History: Effective May 1, 1991; amended effective November 1, 1991i 
August 1, 1994. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 57-01-02 
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81-91.1-91-96. Protest of notice of determination or refund 
change. 

1. A taxpayer has the right to protest any notice of 
determination or notice of refund change only if a protest is 
perfected in full and timely compliance with the requirements 
contained in subsections 2 and 3. 

2. The taxpayer has thirty days, or ninety days if the taxpayer 
is outside the United States, after the notice of 
determination or refund change to file a notice of protest. 
This notice of protest must be signed by the taxpayer or a 
duly authorized agent and must contain the following 
information: 

a. Taxpayer's name, address, telephone and social security 
number, or federal identification number, and sales tax 
permit number, if applicable. 

b. Name, address, and telephone number of taxpayer's agent, 
if any, for the purpose of the protest. 

c. Type of tax and tax periods under protest. 

d. Amount under protest. 

The taxpayer may file an oral protest provided the oral 
protest is made within the thirty days and is confirmed in 
writing. 

3. The taxpayer has up to ninety days after the notice of 
determination or refund change within which to file a written 
statement of grounds for protest setting forth the taxpayer's 
specific reasons for opposing the determination or refund 
change, unless the taxpayer and tax commissioner agree to 
extend the ninety days set forth in this subsection. 

4. If the notice of protest or the statement of grounds for 
protest is served by mail, certified mail is recommended. 

5. If the taxpayer fails to timely file either the notice of 
protest or statement of grounds, the notice of determination 
or the notice of refund change becomes finally and irrevocably 
fixed. 

6. The tax commissioner shall acknowledge receipt of the 
statement of grounds within fifteen days. If the taxpayer 
fails to specifically state the reasons and facts for opposing 
the determination or refund change, the tax commissioner shall 
give the taxpayer thirty days to perfect the statement of 
grounds. The tax commissioner shall state specifically the 
additional information required. 
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7. Amounts of tax not protested are irrevocably fixed and must be 
paid. 

History: Effective May 1, 1991; amended effective August 1, 1994. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 57-01-02, 57-01-11 

81-81.1-91-97. Response to statement of grounds. Within ninety 
days of the final statement of grounds, the tax commissioner sRa++ must 
provide a detailed response. The tax commissioner•s response sRa++ must 
address each objection raised by the statement of grounds. The taxpayer 
may request a more specific statement within fifteen days of the tax 
commissioner•s detailed response. The tax commissioner shall respond to 
the request for a more specific statement within thirty days. If the 
tax commissioner fails to meet the deadlines specified in this section, 
subsection 2 of section 81-01.1-01-09 applies, unless the taxpayer and 
tax commissioner agree to extend the ninety-day period in this section. 

History: Effective May 1, 1991; amended effective August 1, 1994. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 57-01-02, 57-01-11 
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CHAPTER 81-92.1-92 

81-92.1-92-19. Valuation of nonagricultural property. Any 
assessment made by a township assessor or class II city assessor of a 
nonagricultural property, upon which there are buildings and structures 
with a true and full value of more than five hundred thousand dollars, 
must be Fev~ewea-aAa-a~~Fevea-ey submitted by March first annually to a 
certified county director of tax equalization or a certified class I 
city assessor for review and approval prior to the township or city 
board of equalization annual meeting. 

History: Effective November 1, 1992; amended effective August 1, 1994. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 11-10.1-05(2) 
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81-93-91.1-96. 
business. 

CHAPTER 81-93-91.1 

Income tax exemption for new and expanding 

1. When a taxpayer is granted an exemption from income tax 
pursuant to North Dakota Century Code chapter 40-57.1, the 
exemption must be prorated, when necessary, in the first and 
last years in order to exempt income for a period not to 
exceed sixty months. 

2. The amount of the yearly income tax exemption for new and 
expanding business is limited to income earned from the new 
business or expansion in each tax year reduced by the amount 
of federal tax assignable to the North Dakota exempt income 
which was included in federal taxable income. 

3. When the project operator is a partnership or S corporation, 
the income tax exemption flows through to the partners and 
shareholders. 

4. WReA--Fea~~t~eat~eA--feF--a-~Fe~eFty-tax-exeffi~t~eA-~5-Fe~~~Fea 
~~Fs~aAt--te--NeFtR--9aketa--6eAt~Fy--6eae--eRa~teF---49-57~l; 
Fea~~t~eat~eA--~s--atse-Fe~~~Fea-feF-tRe-~Aeeffie-tax-exeffi~t4eA~ 
The conditions for reapplication set forth in North Dakota 
Century Code chapter 40-57.1 apply to the income tax 
exemption. A project operator must reapply for the income tax 
exemption if these conditions are met .. 

5. teFffi~Aat~eA--ef--tRe--~Fe~eFty--tax--exeffi~t4eA--teFffi4Aates-tRe 
4Aeeffie-tax-exeffi~t4eA~ 

6~ The office of the state tax commissioner must be notified of 
any changes in ownership of a new industry which has been 
granted an income tax exemption. A change of ownership 
includes transfer of a partnership interest or of a stock 
interest in a subchapter S corporation. 

7~ 6. The income tax exemption may be claimed by an individual 
taxpayer on North Dakota form 37. 

s~ 7. A taxpayer with both exempt and nonexempt activities shall 
--prorate its income pursuant to the provisions of North Dakota 

Century Code chapter 57-38.1. 

a. If the taxpayer has only North Dakota activity, exempt 
income must be determined by multiplying income from all 
activities, exempt and nonexempt, by a fraction, the 
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EXAMPLE: 

Facts: 

Property 
Payroll 
Sales 

numerator of which is the sum of its exempt property, 
sales, and payroll factors and the denominator of which is 
three. 

Exempt Plant 

$ 5,000,000 
750,000 

20,000,000 

Other North Dakota 
Activity 

$10,000,000 
1,000,000 

35,000,000 

Total North Dakota 
Activity 

$15,000,000 
1,750,000 

55,000,000 

Apportionable income $50,000,000 

Computing North Dakota exempt income 

Apportionment factor relating to exempt activities: 

Property factor = $ 5,000,000 
Payroll factor = $ 750,000 
Sales factor = $20,000,000 

$15,000,000 = .333333 
$ 1,750,000 = .428571 
$55,000,000 = .363636 

EXAMPLE: 

1.12554 : 3 = .37518 

.37518 Apportionment factor of exempt activities 
$50,000,000 Apportionable income 
$18,759,000 Exempt income 

b. Computing North Dakota exempt income of multistate 
business requires two steps. 

(1) Compute North Dakota income including both exempt and 
nonexempt activities in the apportionment factor and 
in apportionable income. 

Multistate corporation 

Facts: Utilize the same facts in the above example, and add: 

Total activity within and without North Dakota 

Property 
Payroll 
Sales 

.$100, 000,000 
$ 5,000,000 
$200,000,000 

Apportionment factor, including tax-exempt activity 

Property Factor = $ 15,000,000 
Payroll Factor = $ 1,750,000 
Sales Factor = $ 55,000,000 

$100,000,000 = .15 
$ 5,000,000 = .35 
$200,000,000 = .275 

.775 
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$50,000,000 
X .25833 

$12,916,650 North Dakota income 

(2) Apply a second factor to North Dakota income computed 
in the first step. The second factor is computed in 
the same way as in subdivision a, as a ratio of 
exempt North Dakota activity to total North Dakota 
activity. 

$12,916,650 North Dakota income 
x .37518 Apportionment factor of exempt activities 

$ 4,846,069 North Dakota exempt income 

c. When a partial exemption on a project or plant has been 
granted, the percentage of the project•s nonexempt 
property, payroll, and sales would be added to the other 
North Dakota taxable activity•s factors. For instance, a 
twenty percent exemption would mean eighty percent of the 
project•s property, payroll, and sales would be added to 
the other North Dakota factors creating a taxable 
activity. 

d. When a company has only one operating facility which has 
been granted a partial exemption, North Dakota taxable 
income shall be computed based on total income of the 
operation, and a percentage of the income which is equal 
to the percentage of the exemption shall be deducted from 
the total. 

History: Effective March 1, 1990; amended effective June 1, 1992i 
August 1, 1994. 
General Authority: NDCC 57-38-56 
Law Implemented: NDCC 40-57.1 
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CHAPTER 81-93-92.1 

81-03-02.1-11. Credit for premiums for long-term care insurance 
coverage. 

1. An individual is entitled to a credit for premiums paid for 
long-term care insurance coverage if the policy complies with 
the provisions of North Dakota Century Code title 26.1 and all 
other applicable insurance laws insofar as they do not 
conflict with North Dakota Century Code title 26.1. 

2. 11 Long-term care insurance .. for purposes of this article means 
an insurance policy as defined by subsection 4 of North Dakota 
Century Code section 26.1-45-01. 

History: Effective August 1. 1994. 
General Authority: NDCC 57-38-56 
Law Implemented: NDCC 57-38-29.2 

81-03-02.1-12. Seed capital investment credit - Limitations on 
credit - Carryover. For the purpose of administering the credit under 
North Dakota Century Code chapter 57-38.5. the following apply: 

1. The credit must first be credited against the taxpayer•s 
income tax liability for the taxpayer•s taxable year in which 
the investment is paid for in full. 

2. For purposes of applying the annual limitation on the total 
amount of credits allowed for investments in one qualified 
business under subsection 6 of North Dakota Century Code 
section 57-38.5-03, the total amount of investments and the 
total amount of gross receipts from out-of-state sales must be 
determined on a calendar year basis. 

3. For purposes of applying the annual limitation on the total 
amount of credits allowed for investments in all qualified 
businesses under North Dakota Century Code section 57-38.5-05, 
the total amount of investments and related credits must be 
determined on a calendar year basis. 

4. For purposes of determining whether a taxpayer has reached the 
annual minimum or maximum amount of investment for which a 
credit is allowed under subsection 1 of North Dakota Century 
Code section 57-38.5-03, the total amount of investments must 
be determined by aggregating all of the investments made by a 
taxpayer within the taxpayer•s taxable year. 

5. Every qualified business shall file with the tax commissioner 
a written report showing the total amount of its gross 
receipts from out-of-state sales on a calendar year basis. 

622 



The report must be filed by January thirty-first following the 
end of each calendar year. If a qualified business fails to 
file a written report, the total amount of the credit 
attributable to investments made in that qualified business 
during the calendar year for which the report was required to 
be filed must be disallowed until such time as the report is 
received by the tax commissioner. 

6. If a taxpayer elects to determine the taxpayer's state income 
tax liability under North Dakota Century Code section 
57-38-30.3, the credit is not allowed in the taxable year of 
the election or in any subsequent taxable year to which an 
unused credit may otherwise be carried. 

7. For purposes of applying subsection 3 of North Dakota Century 
Code section 57-38.5-03, the amount of the credit which may be 
carried forward from the taxpayer's taxable year in which the 
related investment was made is the amount of the credit not 
allowed because of subsection 2 of North Dakota Century Code 
section 57-38.5-03. 

8. If a partnership makes an investment in a qualified business, 
and if the taxable year of the partnership differs from the 
taxable year of the partner, the amount of credit allocated to 
the partner under subsection 4 of North Dakota Century Code 
section 57-38.5-03 must first be credited in the partner's 
taxable year in which the partnership's taxable year ends. 

9. If a taxpayer makes an investment in a qualified business and 
then sells the investment back to the qualified business 
within three years of making the investment, the credit must 
be disallowed. If a taxpayer makes an investment in a 
qualified business and then sells the investment to a second 
taxpayer, the credit attributable to the investment must be 
allowed to the first taxpayer provided the investment is held 
by the qualified business for three years, and no credit may 
be allowed to the second taxpayer. 

10. For purposes of subsection 8 of North Dakota Century Code 
section 57-38.5-03, 11 controlling interest .. means ownership of 
over fifty percent of the voting stock and over fifty percent 
of each class of other stock of the corporation. 

History: Effective August 1, 1994. 
General Authority: NDCC 57-38-56 
Law Implemented: NDCC 57-38.5 
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CHAPTER 81-83-84 

81-83-84-81. Corporation required to report and pay estimated 
tax, penalty, and interest - Refund of overpayment. 

1. Any corporation may elect to f~+e-a-eee+aPa~~eA make a payment 
of estimated income tax with the tax commissioner. 

2. A corporation s~a++-f~+e-a-eee+aPa~~eA is required to make a 
payment of estimated tax with the tax commissioner if: 

a. The corporation•s previous year•s state income tax 
liability exceeded five thousand dollars; and 

b. The corporation reasonably expects the current state 
income tax liability to be in excess of five thousand 
dollars. 

3. For the purpose of this section, tax liability is defined as 
the amount of North Dakota tax due computed after the 
application of allowable credits and before the application of 
estimated payments. 

4. When making ~~e-eee+aPa~~eA payment of estimated income tax, a 
corporation has the option of basing the estimation on the tax 
liability for the previous year or on an estimate of the 
liability for the current tax year. 

5. The eee+aPa~~eA payment of estimated income tax must be f~+ee 
made on or before the fifteenth day of the fourth month of the 
current corporate tax year. The original eee+aPa~~eA payment 
of estimated income tax may be amended ey--f~t~A§--aA--affieAeee 
eee+aPa~teA any time before the fifteenth day of the first 
month of the tax year following the current tax year. 

6. A corporation shall pay the estimated tax liability in four 
equal installments payable on the fifteenth day of the fourth, 
sixth, and ninth month of the current tax year and the 
fifteenth day of the first month of the following tax year. 
As an alternative to paying in quarterly installments, a 
corporation may pay the entire estimated amount on the 
fifteenth day of the fourth month of the current tax year. 

7. For taxable years beginning after December 31, 1986, the 
provisions for recurring seasonal income as provided in 
section 6655(e) of the Internal Revenue Code are recognized 
for state income tax purposes. 

8. For taxable years beginning after December 31, 1990, the 
provisions for the annualized or adjusted seasonal method of 
determining estimated income under section 6655 of the 
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Internal Revenue Code are recognized for state income tax 
purposes. 

9. Penalty and interest apply in the following conditions: 

a. A--eeF~eFa~~eR--ete--Re~--~~ffiety--f~te--a--eeetaFa~teR--ef 
es~tffia~ee-~a*~ 

a~ A corporation did not pay the estimated tax on or before 
the quarterly due date. 

e~ b. The quarterly estimated payments were underpaid by more 
than ten percent of the actual tax liability for the 
current tax year divided by four. However, no penalty or 
interest will apply if the quarterly estimated payments 
equaled the previous year•s total tax divided by four. 

10. Interest is computed from the due date of the quarterly 
installment to the date of actual payment. Estimated tax 
payments, received as a result of an affieReee-eeetaFa~teR-ef 
amendment to the originally estimated tax, will have interest 
computed from the date paid to the date due in the related 
quarters. 

11. If the total amount of estimated tax payments exceed the total 
amount of tax required to be paid for the current tax year, 
the overpayment will be refunded. tR~eFes~-w~tt-8e-~ate-eR 
aRy-eveF~ayffieR~-ef-~aM-~f--~Re--eveF~ayffieR~--ts--Re~--Fef~Reee 
wt~RtR--StM~y-eays-af~eF-~Re-e~e-ea~e-ef-~Re-~Reeffie-~a*-Fe~~FR 
eF-wt~RtR-S~M~y-eays-af~eF-~Re-ea~e-~Re-tReeffie-~a*-Fe~~FR--was 
f~tee;-wRteReveF-eeffies-ta~eF~ 

12. a. If the total amount of estimated tax payments exceeds the 
anticipated tax liability for the tax year by more than 
five hundred dollars, a quick refund may be requested. 
The request for refund must be filed on forms provided by 
the tax commissioner. In addition, the request must be 
filed after the close of the tax year and before the 
original due date of the tax return. No interest will be 
paid on a quick refund. 

b. If a quick refund of estimated income tax results in a 
corporation•s failure to meet the requirements of North 
Dakota Century Code section 57-38-62, penalty and interest 
provisions will apply. 

History: Effective July 1, 1985; amended effective November 1, 1987; 
November 1, 1991; August 1, 1994. 
General Authority: NDCC 57-38-56 
Law Implemented: NDCC 57-38-62 
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CHAPTER 81-93-95.2 

81-93-95.2-92. Water's edge election. 

1. A taxpayer may elect to use the water 1 s edge method for any 
taxable year beginning on or after January 1, 1989. 

2. Each taxpayer in the unitary group shall take the following 
steps when electing to use the waterls edge method: 

a. Execute the water 1 s edge election form provided by the 
commissioner; and 

b. File the water 1 S edge election form with its original 
North Dakota income tax return for the first year to which 
the election applies. 

Provided, however, that a joint election may be made on behalf 
of more than one taxpayer. 

3. Each taxpayer in the ~R~taPy water 1 S edge group shall make an 
election pursuant to subsection 2 before any taxpayer in the 
group may use the water 1 S edge method. 

4. An affiliated corporation is considered to have consented to a 
~R~taPy-§Pe~~!s water 1 S edge election if the corporation 
becomes a member of the group after the group elects to use 
the water 1 S edge method. 

History: Effective July 1, 1989; amended effective August 1, 1994. 
General Authority: NDCC 57-38-56 
Law Implemented: NDCC 57-38.4-02 

81-93-95.2-94. Elements of the water's edge combined report. 

1. A taxpayer who elects to use the waterls edge method shall 
include the income and the apportionment factors of the 
waterls edge group in its combined report. The aforementioned 
group must include the following ~R~taPy corporations: 

a. A United States parent corporation. 

b. An affiliated corporation incorporated in the United 
States, excluding, however, an 80/20 corporation. 

c. An affiliated corporation incorporated in a possession of 
the United States as described in Internal Revenue Code 
sections 931 through 936. 
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d. A domestic international sales corporation as described in 
Internal Revenue Code sections 991 through 994. 

e. A foreign sales corporation as described in Internal 
Revenue Code sections 921 through 927. 

f. An export trade corporation as described in Internal 
Revenue Code sections 970 through 972. 

g. A foreign corporation which derived gain or loss from 
disposing of a United States real property interest but 
only to the extent the gain or loss was recognized under 
Internal Revenue Code section 897. 

h. A foreign corporation if over fifty percent of its voting 
stock is owned, directly or indirectly, by a member of the 
water's edge group, and if more than twenty percent of the 
average of its property and payroll is assignable to a 
location within the United States or its possessions. 

2. Income for the water's edge group must be computed on the same 
basis as federal taxable income, except as provided for in the 
following subdivisions and in subsection 2 of North Dakota 
Century Code section 57-38.4-02, and plus or minus the 
adjustments provided for in North Dakota Century Code section 
57-38-01.3 with the exception of subdivision c of subsection 1 
of North Dakota Century Code section 57-38-01.3: 

a. Transactions between members of the water's edge group 
must be eliminated. 

b. Transactions between a member of the water's edge group 
and an affiliated corporation that has been excluded from 
the group must be included. 

c. If a corporation is included in the water's edge group but 
it is not required to file a federal income tax return, 
the equivalent of its federal taxable income must not 
include a deduction for foreign taxes based on income. 

3. The factors used to apportion the income of the water's edge 
group must be determined pursuant to North Dakota Century Code 
chapters 57-38.1 and 57-59, chapter 81-03-09, and the 
following subdivisions: 

a. Transactions between members of the water's edge group 
must be eliminated. 

b. Transactions between any member of the water's edge group 
and an affiliated corporation that has been excluded from 
the group must be included. 
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c. The property, payroll, and sales of an 80/20 corporation, 
a dividend payor corporation, or any other affiliated 
corporation that has been excluded from the water's edge 
group must not be included in the apportionment factors of 
the group. 

H;story: Effective July 1, 1989; amended effective August 1, 1994. 
General Author;ty: NDCC 57-38-56 
Law Implemented: NDCC 57-38-01.3, 57-38.1, 57-38.4, 57-59 

81-03-05.2-05. Domest;c d;sclosure spreadsheet. 

1. A taxpayer electing to use the water's edge method shall file 
a domestic disclosure spreadsheet if the affiliated 
corporations as a group have: 

a. Property, payroll, or sales in foreign countries exceeding 
ten·million dollars. 

b. Assets exceeding two hundred fifty million dollars. 

2. The domestic disclosure spreadsheet must be filed the first 
year the conditions set forth in subsection 1 of section 
81-03-05.2-05 are met and every third year thereafter provided 
the conditions set forth in subsection 1 of section 
81-03-05.2-05 continue to be met. 

3. A domestic disclosure spreadsheet must include the following: 

a. A list of the corporations in the water's edge group and 
any corporation in which more than twenty percent of · the 
voting stock is, either directly or indirectly, owned or 
controlled by a member of the water's edge group. 

b. The following identifying information for each corporation 
listed in subdivision a: 

{1) Federal identification number. 

(2) Address. 

(3) Percentage of voting stock, that is either directly 
or indirectly owned or controlled by each member of 
the water's edge group. 

c. The following information for each corporation in the 
water's edge group: 

{1) Primary business locations. 

(2) Primary business activities. 

628 



(3) Country of incorporation. 

(4) Dates of acquisition or disposition of the ownership 
interest. 

(5) For each state which assesses a tax on, according to, 
or measured by net income, a schedule detailing the 
tax liability and the computations used to allocate 
or apportion the corporation's income to each state 
in which the corporation is taxable. The details 
which must be disclosed on the aforementioned 
schedule include: 

(a) Whether the liability was computed on a single 
entity basis or pursuant to a combined report. 

(b) The entities included in the combined report. 

(c) The federal taxable income for each entity whose 
income was included in determining the amount of 
income that was allocated and apportioned to the 
state. 

(d) The amount of income apportioned to the state, 
the formula used to apportion the income, and 
the amount of property, payroll, and sales 
included in the formula used to apportion the 
income. 

(e) The amount of income allocated to the state. 

(f) The total amount of income not subject to 
apportionment by formula under the rules of the 
state. 

(g) The amount of tangible personal property sales 
made or delivered to customers within the state. 

(6) For each state which does not assess a tax on, 
according to, or measured by income, a schedule 
disclosing the following information for each 
corporation which has a taxable presence in the 
state: 

(a) The federal taxable income for the corporation 
or for the federal consolidated filing group of 
which the corporation is a member. 

(b) The amount of property, payroll, and sales that 
would be assigned to the state under North 
Dakota Century Code chapter 57-38.1 and the 
rules adopted pursuant thereto. 
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(c) The amount of tangible personal property sales 
made or delivered to customers within the state. 

d. A copy of pages one through four of the federal income tax 
return that was filed with the internal revenue service 
for each corporation listed in subdivision c. 

3~ 4. The spreadsheet information must be filed on the forms 
provided by the commissioner. Data not submitted on the 
preapproved forms will be deemed incomplete. 

4~--~Re--s~FeaSsReet--m~st--ee--f~tes--~A--tRe--f~Fst--yeaF-ef-tRe 
eteet~eA-~eF~eS-aAS--eveFy--tR~FS--yeaF--tReFeafteF--tRat--tRe 
eteet~eA-Fema~AS-~A-effeet~ 

5. If the information required to be reported on the spreadsheet 
is not available when the return is filed, a taxpayer may file 
the spreadsheet within six months after the due date of the 
return, including any extensions. If the aforementioned time 
deadlines cannot be met, a taxpayer shall file a written 
request for an extension of time with the commissioner within 
six months after the due date of the return, including any 
extensions. This request which will be deemed filed on the 
date it is sent by certified mail must state the grounds for 
the request. Within a reasonable time after receiving the 
request, the commissioner shall notify the taxpayer as to 
whether the request for additional time is granted. However, 
the commissioner will not grant an extension of time that 
exceeds one hundred twenty days. 

6. A spreadsheet will be deemed complete when filed unless the 
commissioner notifies the taxpayer, within one hundred eighty 
days after the spreadsheet was filed, that the spreadsheet 
requirements have not been met. This notice must be sent by 
certified mail and it must inform the taxpayer as to why the 
spreadsheet was not properly completed. A taxpayer shall 
correct the deficiencies in its spreadsheet within ninety days 
after receiving the aforementioned notice of deficiency. If 
the ninety-day deadline cannot be met, a taxpayer shall file a 
written request for an extension of time with the commissioner 
within ninety days after receiving the notice of deficiency. 
This request which will be deemed filed on the date it is sent 
by certified mail must state the grounds for the request. 
Within a reasonable time after receiving the request, the 
commissioner shall notify the taxpayer as to whether the 
request for additional time is granted. 

History: Effective July 1, 1989; amended effective March 1, 1990; 
May 1, 1991; August 1, 1994. 
General Authority: NDCC 57-38-56 
Law Implemented: NDCC 57-38.4-02 
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CHAPTER 81-94.1-81 

81-94.1-81-16. Casual or occasional sales. Casual or occasional 
sales made by an individual are not subject to sales tax. Sales made in 
the course of a regularly conducted business are subject to sales tax. 
The following are retailers who must collect and remit sales tax: 

1. The auctioneer who auctions the belongings of several 
undisclosed individuals at a public auction. 

2. Persons who buy antiques from others and offer them for sale 
at a public auction or through a private sale. 

3. Persons who conduct permanent rummage sales through which they 
dispose of the property of others. 

A retailer may not claim a casual sale if the property sold is 
similar to property sold by the retailer in the regular course of 
business. 

A person selling one•s own products occasionally is making casual 
sales, and such sales are not taxable. Sales of such number, volume, or 
frequency as to indicate that the sale is not a casual or isolated one 
are subject to tax. 

The sale of a business or the assets of a business is a casual 
sale and no sales tax is due. If the business being sold is a retail 
business and the business will continue as a retail business, the 
inventory is considered to be sold for resale while the sale of the 
other business assets is considered to be a casual sale. Sale of a 
retail inventory through auction is subject to section 81-04.1-04-11. 

History: Effective June 1, 1984; amended effective August 1, 1994. 
General Authority: NDCC 57-39.2-19 
Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-03.2, 
57-39.2-03.3, 57-39.2-04, 57-39.2-20, 57-40.3 

81-84.1-81-23. Manufacturers and recyclers. Manufacturing or 
agricultural processing is a process which produces a new article with a 
different form, use, and name. The modification of articles of tangible 
personal property is not manufacturing or processing. For example, the 
creation of steel ducts or !-beams is manufacturing whereas the 
modification of steel ducts or !-beams to meet the specifications of a 
particular real property construction contract is not manufacturing or 
processing. To be considered manufacturing or processing, the raw 
materials must be materially altered. 

By way of illustration and not of limitation, the following are 
manufacturers or agricultural processors: food, beverage, confectionary 
plants; grain mills; bakeries; textile mills; apparel makers; wood and 
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lumber plants; furniture and fixture makers; paper product makers; 
printers and publishers (includes newspapers); chemical producers; 
leather good plants; stone, clay, glass, concrete product makers; cement 
and asphalt plants; metal ware makers; auto/aircraft makers; dairy 
processors (not producers); photo finishers (not photographers); and 
dental, medical, ophthalmolic labs. 

By way of illustration and not of limitation, the following are 
not manufacturers or agricultural processors: farmers or ranchers, 
construction contractors, refining companies, artists, utilities, 
nurseries, restaurants, pharmacists, drycleaners, photographers, 
advertisement agencies, secretarial services, computer programmers, auto 
body shops, repair shops, radio and television stations, architects, 
jewelers, grain elevators, and tire retreaders or recappers. 

Machinery and equipment used directly in the manufacturing process 
includes molds and dies that determine the physical characteristics of 
the finished product or its packaging material, and computers and 
related peripheral equipment that directly control or measure the 
manufacturing process. 

Machinery and equipment used directly in the manufacturing process 
also includes temperature or humidity control equipment necessary to 
maintain certain levels of temperature or humidity in a limited area of 
the processing or manufacturing facility where either temperature or 
humidity must be closely regulated for the proper function or production 
process to occur. For example, in certain food processing plants, 
maintenance of high levels of humidity are necessary during part of the 
process. Therefore, equipment or machinery used to create or maintain 
necessary humidity levels is exempt as manufacturing or processing 
equipment. Equipment or machinery used for general heating or cooling 

. of the facility or air-conditioning or air exchange equipment does not 
qualify for the tax exemption. 

Items which are consumed or destroyed in the manufacturing process 
but which do not become a part of the finished product cannot be 
considered machinery and equipment and consequently are subject to the 
general sales and use tax. Purchase of these items by a manufacturer is 
taxable, and suppliers shall charge sales or use tax on these consumable 
items. If the items are purchased from an out-of-state supplier or if a 
North Dakota supplier fails to charge the tax, the North Dakota 
manufacturer shall report the sales or use tax directly to the North 
Dakota tax commissioner. 

Machinery and equipment not used directly in the manufacturing 
process or in agricultural processing include repair parts, equipment 
used for storage, delivery to and from the plant, repairing or 
maintaining facilities, research and development, or environmental 
control equipment required to maintain certain levels of R~ffi~S~ty; 
teffi~eFat~Fe;--eF air quality in a manufacturing or agricultural 
processing plant. 
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11 Recycling 11 means collecting or recovering waste material and 
processing it so it becomes a raw material or another product for sale. 

Machinery and equipment used directly in recycling of tangible 
personal property includes pulverizers, shredders, balers, granulators, 
separators, and conveyors. The machinery and equipment must be used 
solely and exclusively in affecting material as a part of the recycling 
process. 

Motor vehicles used to collect material to be recycled do not 
qualify for the exemption nor does transportation equipment such as 
forklift trucks used to load or unload material either before it is 
recycled or after the recycling process. 

Items consumed or destroyed in the recycling process but which do 
not become a part of the finished product are not considered recycling 
machinery or equipment and are subject to sales tax when purchased for 
use by the recycler. 

Requests for approva] to buy goods without paying tax or for 
refunds of tax paid on goods which qualify for exemption must be made in 
writing to the tax commissioner. The tax commissioner reserves the 
right to make an onsite inspection prior to granting permission to 
purchase qualifying goods without paying tax or to receiving a refund. 
The tax commissioner•s approval to purchase goods without paying tax or 
to grant a refund is binding unless a further review or additional 
information indicates that the decision was made upon misrepresentation 
by the applicant. An onsite inspection by the tax commissioner does not 
preclude an audit of the taxpayer•s books and records. 

History: Effective June 1, 1984; amended effective March 1, 1990; 
November 1, 1991; August 1, 1994. 
General Authority: NDCC 57-39.2-19 
Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-04, 
57-39.2-04.3, 57-39.2-07, 57-40.2-02.1, 57-40.2-04 
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CHAPTER 81-94.1-82 

81-84.1-82-81. Sales to the state of North Dakota, other states, 
any subdivisions of North Dakota, and sales by municipal corporations. 
Gross receipts from sales of tangible personal property or from 
furnishing taxable services to this state or any of its political 
subdivisions, departments, agencies, or institutions are exempt from 
sales tax. Sales or furnishing taxable services to any other state aPe 
eMem~i-fPem-sa+es-taM;-e~t-sa+es or f~PAtSAtAg-sePvtees to the political 
subdivisions or municipalities of a-fePet§A any state are s~ejeet--te 
exempt from sales tax unless these entities are subject to sales tax in 
their home state. 

Retail sales or furnishing of services to the public by any state, 
subdivisions, departments, or institutions of any state, are subject to 
sales tax. 

History: Effective June 1, 1984; amended effective August 1, 1994. 
General Authority: NDCC 57-39.2-19, 57-40.2-13; S.L. 1993, Ch. 561 
law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-03.2, 
57-39.2-03.3, 57-39.2-04; S.L. 1993, Ch. 561 
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CHAPTER 81-84.1-84 

81-84.1-84-87.1. Educational, religious, or charitable sales 
activities. Gross receipts from educational, religious, or charitable 
activities are subject to tax when these activities include regular 
retail sales made in direct competition with other retailers. 

"Regular retail sales" includes all recurring, regularly 
scheduled, or ongoing retail sales made in the ordinary course of 
business other than those made on an isolated or occasional basis. 

"Direct competition" means activity wholly or substantially 
similar to existing sales, taxable goods, or services competing for the 
same customer market. 

A community music organization or a community theater organization 
may present live performances of musical or theatrical works in a 
publicly owned facility without charging sales tax on the admissions 
provided that the organization is exempt from federal income tax and 
provided that the net proceeds from all such activities are expended for 
religious, educational, or charitable purposes. 

History: Effective November 1, 1987; amended effective August 1, 1994. 
General Authority: NDCC 57-39.2-19 
Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-04 

81-04.1-04-20.1. Highway contractor's tax. Effective for 
contracts bid on or after August 1, 1993, a contractor who enters into a 
highway contract is responsible for a license or privilege tax of five 
percent on the gross proceeds from such contract. 

The department of transportation shall identify those contractors 
who are responsible for the tax. 

Forms for reporting the license or privilege tax will be prepared 
and distributed by the office of tax commissioner. The tax is due 
within thirty days after the contractor receives payment, whether such 
payment is in whole or in part. 

Administrative provisions of the sales tax chapter apply to the 
highway contractor's tax. 

History: Effective August 1, 1994. 
General Authority: NDCC 57-39.2-19; S.L. 1993, Ch. 561 
Law Implemented: S.L. 1993, Ch. 561 
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CHAPTER 81-96.1-91 

81-96.1-81-91. Definitions. As used in this article, unless the 
context otherwise requires, all terms and phrases have the same meaning 
as defined in North Dakota Century Code chapters 57-43.1 and 57-43.2, 
and, in addition: 

1. 11 Anhydrous alcohol .. means qualifying alcohol whose purity is 
at least ninety-nine percent. 

2. 11 Contractor 11 includes a person engaged in construction, sand 
and gravel processing, plumbing and heating, painting, or any 
other industrial activity. 

3. 11 Industrial purposes .. includes a manufacturing, warehouse and 
loading dock operation, construction, sand and gravel 
processing, and well drilling, testing, and servicing. Fuel 
used for industrial purposes includes fuel used in an 
unlicensed off-road vehicle, engine or machine, movable or 
immovable, which is operated in whole or in part by internal 
combustion and fuel used to operate a refrigeration unit on a 
transport. It does not include heating fuel. 

3-:!:.. 11 Motor fuel 11 means all motor vehicle fuels and aviation fuels. 

4-: 5. 11 Public funds .. means payment by the United States, state, 
county, city, township, park district, or other political 
subdivision. 

~":' 6. 11 Special fuels 11 include diesel fuel, heating oil, kerosene, 
jet aviation fuel, propane, butane, agriculturally derived 
alcohol used pure or blended with another agriculturally 
derived alcohol, and fuel consisting of a blend of diesel fuel 
and recovered oil. It does not include solvent, gasoline, 
heavyweight di sti 11 ates sometimes referred to as number 5 or 6 
fuel, or antifreeze. 

7. 11 Subcontractor 11 includes a person who performs work for a 
contractor. 

6-: 8. 11 Wet a 1 coho 1 11 means qua 1 i fyi ng a 1 coho l whose purity is less 
than ninety-nine percent. 

History: Effective June 1, 1984; amended effective December 3, 1985; 
November 1, 1987; August 1, 1994. 
General Authority: NDCC 57-43.1-30, 57-43.2-22, 57-43.3-05 
Law Implemented: NDCC 57-43.1-01, 57-43.1-03, 57-43.2-01, 57-43.2-02, 
57-43.3-01 
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CHAPTER 81-86.1-82 

81-86.1-82-83. Special fuels tax imposed under North Dakota 
Century Code section 57-43.2-02 - Exemptions. S~ee~a~-f~e~s-se~a;-~sea; 
eF--ae~~veFea--~A--t~~s-state-aFe-taMea-at-t~e-Fate A person who holds a 
valid s ecial fuels or li uefied etroleum dealer's license issued b 
the tax commissioner is sub'ect to the er allen 3.78 liters tax 
imposed under North Dakota Century Code section 57-43.2-02 on special 
fuels sold or used in the state in the following situations: 

1. S~ee~a~-f~e~s-~sea-feF-~eat~Ag;-agF~e~~t~Fa~;-~Aa~stF~a~-et~eF 
t~aA-as-set-e~t-~A-s~eseet~eA--2;--eF--Fa~~Feaa--~~F~eses--aFe 
s~e~eet--te--aA-eMe~se-taM-ef-twe-~eFeeAt-~A-~~e~-ef-seveAteeA 
eeAts--~eF--ga~~eA--£3~78--~~teFs}~---tf--t~e--sa~e--~F~ee--~s 
S~S€9~Atea-ey-t~e-s~ee~a~-f~e~s-aea~eF;-t~e-taM-a~~~~eS-9A-t~e 
S~S€9~Atea-~F~ee~--+~e-sa~e-~p~ee-eA-W~~e~-t~e-taM-~S-€9ffi~~tea 
ffi~st--~Ae~~ae--fFe~g~t-eF-Fe~atea-e~aFges-~f-t~ese-e~aFges-aFe 
~a~a-ey-t~e-~~Fe~aseF~ Special fuels sold for resale to a 
nonlicensed dealer. 

2. Special fuels sold to eeAstF~et~eA-eeAtFaeteFs-~Ae~~a~Ag-saAa 
aAa-gFave~-~FeeesseFs;-aAa--te--we~~--aF~~~~Ag;--test~Ag;--aAa 
seFv~e~Ag--eeffi~aA~es--fep-~se-~A-a~M~~~aFy-e~~~~ffieAt;-~s-taMea 
at-t~e--~eF-ga~~eA-f3~78--~~teFs}--Fate--~ffi~esea--~AaeF--NeFt~ 
Qaketa-SeAt~Fy-Seae-seet~eA-S7-43~2-Q2~--A-~~a~~fy~Ag-~seF-ffiay 
Fe~~est-a-Fef~Aa-ef-t~e-taM-~~Fs~aAt-te-seet~eA--8±-96~±-93-93 
subcontractor. 

3. BaAks Special fuels sold to a fuel user for use in a licensed 
vehicle. 

4. Special fuels sold for use in a vehicle owned or used by a 
bank, trust eeffi~aA~es company, building and loan assee~at~eAs 
association, credit ~A~eAs union, aAa public and private 
educational fae~~~t~es-aFe-s~e~eet-te-t~e-s~ee~a~--f~e~s--taM~ 
A facility, school busing service, medical facility, ambulance 
service, and a law enforcement agency are not exempt. Also, 
special fuels sold for use in a race car or in any type of 
recreational vehicle are not exempt. 

5. Special fuels sold directly to an agency of the federal 
government, including a federal credit union organized under 
the Federal Credit Union Act ~s are exempt. 

4~ 6. +~e--~~eeAsea-s~ee~a~-f~e~s-aea~eF-~s-Fes~eAs~e~e-feF-t~e-taM~ 
A-ffieAt~~y-aea~epls-Fe~eFt-~s-Fe~~~Fea--aAa--t~e--taM--ffi~st--ee 
Feffi~ttea-~~eA-f~~~Ag-t~e-Fe~eFt~ Special fuels sold to a fuel 
user who intends to use all or part of the fuels for a purpose 
that does not qualify for an exemption. This includes fuels 
sold to a custom combiner, an implement dealer, an 
agricultural fuel user who intends to use part of the fuel in 
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s~ 7. 

a licensed vehicle, an industrial fuel user who intends to use 
part of the fuel in auxiliary equipment, and to any other fuel 
user who intends to use the fuels for both an exempt and a 
nonexempt purpose. 

tAe--s~a~e--ef-NeF~A-9ake~a-aAa-a++-~e+~~~ea+-s~8a~v~s~eAs-aFe 
s~ajee~-~e-~Ae-s~ee~a+-f~e+s-~aM-8~~-ffiay-ea~a~A-a-f~++~-Fef~Aa 
wAeA--~Ae--f~e+--~s--~sea-feF-eeAs~F~e~~eA;-FeeeAs~F~e~~eA;-eF 
ffia~A~eAaAee---ef---~~a+~e---R~§Rways---~~Fs~aA~---~e---see~~eA 
81-96~1-93-93~ Special fuels sold to the state, county, city, 
township, park district, or other political subdivision. 

History: Effective June 1, 1984; amended effective November 1, 1987; 
March 1, 1990; August 1, 1994. 
General Authority: NDCC 57-43.2-22 
Law Implemented: NDCC 57-43.2-02, 57-43.2-03, 57-43.2-04 

81-06.1-02-03.1. Special fuels tax imposed under North Dakota 
Century Code section 57-43.2-03 - Exemptions. A person who holds a 
valid special fuels or liquefied petroleum dealer's license issued by 
the tax commissioner is subject to the two percent excise tax imposed 
under North Dakota Century Code section 57-43.2-03 on special fuels sold 
or used in the state in the following situations: 

1. Special fuels used for heating purposes. 

2. Special fuels sold for use in a railroad locomotive or in a 
nonlicensed offroad vehicle used for railroad repair and 
maintenance. 

3. Special fuels sold to a person in the business of agriculture 
for use in nonlicensed equipment. 

4. Special fuels sold for a privately funded industrial purpose, 
excluding special fuels sold to a contractor or subcontractor. 

The tax is computed based upon two percent of the sale price. If 
the sale price is discounted by the special fuels or liquefied petroleum 
dealer, the tax applies on the discounted price. The sale price on 
which the tax is computed must include freight or related charges if 
those charges are paid by the special fuels user. 

Before determining whether the tax imposed by North Dakota Century 
Code section 57-43.2-03 applies, the licensed special fuels or liquefied 
petroleum dealer must make a good faith effort to assure that the 
special fuels user intends to use the fuel exclusively for one of the 
exempt purposes. If after the fuel is sold, it is determined that a 
special fuels user used all or part of the fuel for a purpose that does 
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not qualify for the two percent excise tax, the tax commissioner may 
assess the fuels user for additional tax, penalty, and interest. 

History: Effective August l, 1994. 
General Authority: NDCC 57-43.2-22 
Law Implemented: NDCC 57-43.2-83, 57-43.2-84, 57-43.2-15, 57-43.2-24 
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CHAPTER 81-96.1-83 

81-86.1-83-83. Special fuels tax refunds. Special fuels tax 
refunds may be obtained upon application to and approval by the tax 
commissioner. Refunds may be issued for: 

1. Tax paid by any person on special fuels used for heating, 
agricultural, privately funded industrial, and railroad 
purposes, except fuel used in motor vehicles operated or 
intended to be operated on public highways in this state. 

2. Special fuels tax paid by the state of North Dakota or any of 
its political subdivisions on fuel used in publicly owned 
vehicles for construction, reconstruction, or maintenance of 
any public road, highway, street, or airport. Maintenance 
includes mowing grass along a public road or highway right of 
way but does not include any other mowing or weed control 
project. 

3. Special fuels tax paid on fuel used in the operation of 
auxiliary equipment which is fueled from the same supply tank 
as the vehicle itself, provided: 

a. The user keeps complete and accurate daily records of the 
time during which the equipment is operated. 

b. The records reflect miles [kilometers] traveled in each 
individual unit. 

c. The user obtains certified figures from the manufacturer 
of the equipment as to standard fuel consumption. 

d. The user complies with all provisions of North Dakota 
Century Code chapter 57-43.1 in applying for the refund. 

One cent per gallon [3.79 liters] for deposit in the township highway 
aid fund and an excise tax of two percent of the purchase price of the 
fuel is deducted from all refunds issued under subsections 1, 2, and 3. 
No refund claim for less than five dollars is allowed. 

History: Effective June 1, 1984; amended effective November 1, 1987; 
March 1, 1990; August 1, 1994. 
General Authority: NDCC 57-43.2-22 
Law Implemented: NDCC 57-43.2-02, 57-43.2-03 

640 



CHAPTER 81-99-92 

81-99-92-93.1. Interest on refunds. The commissioner does not 
have the authority to pay interest on a claim for credit of tax. For 
taxable periods before July 1, 1991, the commissioner does not have the 
authority to pay interest on a claim for refund of tax. For taxable 
periods beginning on or after July 1, 1991, interest of ten percent per 
annum must be paid on tax refunds. The daily interest rate is .000277. 
tR~epes~--~s-~a~d-feP-~Re-~eP~ed-fPe~-~Re-da~e-~Re-~aM-~s-~a~d-~R~~t-~Re 
da~e-~Re-Pef~Rd-~s-~a~ted-~e-~Re-~aM~ayeP~ 

The accrual period for interest on refunds is as follows: 

1. For taxable periods beginning on or after July 1, 1991, 
interest accrues from the date the tax is paid through the 
date the refund is mailed to the taxpayer. 

2. For taxable periods beginning on or after July 1, 1993, 
interest accrues from sixty days after the due date of the 
return or after the return was filed or after the tax was 
fully paid, whichever comes later, through the date the refund 
is mailed to the taxpayer. 

History: Effective July 1, 1989; amended effective June 1, 1992i 
August 1, 1994. 
General Authority: NDCC 57-51-21 
Law Implemented: NDCC 57-51-19 

81-09-02-17. Definition of gas base rate adjustment and tax rate. 
The gas base rate adjustment and the tax rate on taxable gas production 
reported in MCF for fiscal years beginning July 1, 1992, and subsequent 
years, are as follows: 

FISCAL YEAR 

July 1, 1992, through June 30, 1993 
July 1, 1993, through June 30, 1994 

History: Effective August 1, 1994. 
General Authority: NDCC 57-51-21 
Law Implemented: NDCC 57-51-02.2 

BASE RATE 
ADJUSTMENT 

1.018494 
1.002642 

TAX RATE 
PER MCF 

$ .0407 
$ .0401 

81-09-02-18. Method for calculating the tax rate on gas. The gas 
tax rate for fiscal years beginning July 1, 1992, and subsequent years, 
will be calculated by the following method: 
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1. An annual average of the gas fuels producer price index. 
commodity code 05-3, as published by the United States 
department of labor. bureau of labor statistics. will be 
calculated by dividing the sum of the monthly gas fuels 
producer price index for January through December of the 
previous calendar year by the denominator of twelve, with the 
resultant rounded to one place after the decimal. 

2. The gas base rate adjustment will be calculated by dividing 
the annual average of the gas fuels price index by the 
denominator of 75.7. with the resultant rounded to six places 
after the decimal. 

3. The gas tax rate will be calculated by multiplying $.04 times 
the gas base rate adjustment with the resultant rounded to 
four places after the decimal. 

History: Effective August 1, 1994. 
General Authority: NDCC 57-51-21 
Law Implemented: NDCC 57-51-02.2 
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CHAPTER 81-89-83 

81-89-83-88. Work-over exemption. Oil produced from a qualifying 
well that has been worked over is exempt from the oil extraction tax for 
a consecutive twelve-month period starting with the first day of the 
third month after completion of the work-over project. The twelve-month 
period runs consecutively from the first day of the third month after 
completion of the work-over project, even though all or a portion of the 
exemption may be rendered ineffective by the oil price trigger discussed 
below. 

To be eligible for this exemption, a taxpayer shall submit a 
work-over qualification letter signed by a representative of the 
industrial commission. This qualification letter must state that the 
work-over project meets the requirements set forth in North Dakota 
Century Code section 57-51.1-03. The letter must also provide the 
following information: 

1. The name of the lease. 

2. The location of the well. 

3. The name of the party entitled to the tax exemption. 

4. The date the notice of intention was filed. 

5. The average daily production of the well during the latest six 
calendar months of continuous production. 

6. The cost of the work-over project. 

7. The average daily production of the well during the first 
sixty days after completion of the work-over project, if 
a~~t~eaete the cost of the work-over project is sixty-five 
thousand dollars or less. 

8. The dates on which the work-over project was performed. 

The commissioner will accept the information provided in the 
qualification letter subject to confirmation upon audit. 

If the average price of a barrel of crude oil, as defined in 
subsection 2 of North Dakota Century Code section 57-51.1-01, is 
thirty-three dollars or more, the exemption is eliminated on all wells 
beginning the first day of the first month following that five-month 
period. 

If the above trigger provision does occur, and the average price 
of oil then declines below thirty-three dollars per barrel for any 
subsequent consecutive five-calendar-month period, the exemption is 
reinstated for all qualifying wells beginning the first day of the first 
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month following the five months of prices below thirty-three dollars per 
barrel. 

History: Effective March 1, 1990; amended effective June 1, 1992i 
August 1, 1994. 
General Authority: NDCC 57-51-21, 57-51.1-05 
Law Implemented: NDCC 57-51.1-03 

81-99-93-99. Trigger provision applicable to reduced oil 
extraction tax rate. Oil produced from a new well, or a well that 
receives a work-over exemption after June 30, 1993, or a qualifying 
secondary or tertiary recovery project and not otherwise exempt is 
subject to tax at a reduced extraction tax rate of four percent. 
However, if the average price of a barrel of crude oil is thirty-three 
dollars or more, for any consecutive five-calendar-month period, the oil 
extraction tax rate for the aforementioned production increases to six 
and one-half percent starting with the first day of the first month 
following the five-month period where the average price was thirty-three 
dollars or more. If the oil extraction tax rate is increased from four 
to six and one-half percent, and after the increase, the average price 
of oil declines to less than thirty-three dollars per barrel during any 
subsequent five-calendar-month period, the rate of tax reverts to four 
percent starting with the first day of the first month following the 
five-month period where the average price was less than thirty-three 
dollars. 

History: Effective June 1, 1992; amended effective August 1, 1994. 
General Authority: NDCC 57-51-21, 57-51.1-05 
Law Implemented: NDCC 57-51.1-03 
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SEPTEMBER 1994 

STAFF COMMENT: Chapter 81-03-03.2 contains all new material but is not 
underscored so as to improve readability. 

Section 
81-03-03.2-01 
81-03-03.2-02 
81-03-03.2-03 

81-03-03.2-04 

CHAPTER 81-93-93.2 
NEW JOBS CREDIT FROM WITHHOLDING 

Definitions 
New Jobs Credit From Withholding 
Withholding Not Included in New Jobs Credit 

From Withholding Calculation 
New Jobs Credit From Withholding Statement 

81-93-93.2-91. Definitions. For purposes of implementing 
section 3 of chapter 493 of the 1993 Session Laws, unless the context 
clearly indicates: 

1. 11 ACt 11 means chapter 493 of the 1993 Session Laws of North 
Dakota. 

2. 11 New job 11 means a job for which training is actually provided 
for under the Act. 

3. 11 Program funds.. means any money loaned to a business as a 
result of a training agreement entered into with job service 
North Dakota under the Act. 
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4. 11 Training 11 means a new job training program or project 
approved by job service North Dakota. 

History: Effective September 1, 1994. 
General Authority: NDCC 57-38-56 
Law Implemented: S.L. 1993, Ch. 493, § 3 

81-93-93.2-92. New jobs credit from withhold;ng. Except as 
provided in section 81-03-03.2-03, the new jobs credit from withholding 
is the total amount of income tax the employer actually withholds 
pursuant to North Dakota Century Code section 57-38-59 from the wages 
paid to all individuals employed in a new job during the taxable period. 
The new jobs credit from withholding does not reduce the amount an 
employer must pay pursuant to North Dakota Century Code section 
57-38-60. 

History: Effective September 1, 1994. 
General Authority: NDCC 57-38-56 
Law Implemented: S.L. 1993, Ch. 493, § 3 

81-93-93.2-93. w;thholding not ;ncluded in new jobs credit from 
withholding calculation. The income tax withheld for an individual 
employed in a new job may not be included in determining the amount of 
credit if any of the following apply: 

1. Training for the new job has not commenced. 

2. The individual employed in the new job is exempt from the 
individual income tax provisions of North Dakota Century Code 
chapter 57-38. 

History: Effective September 1, 1994. 
General Authority: NDCC 57-38-56 
Law Implemented: S.L. 1993, Ch. 493, § 3 

81-93-93.2-94. New jobs credit from withholding statement. An 
employer shall complete and file a new jobs credit from withholding 
statement as prescribed by the tax commissioner. The new jobs credit 
from withholding statement must be attached to each return the employer 
is required to file pursuant to subsection 2 of North Dakota Century 
Code section 57-38-60. The employer shall file the new jobs credit 
withholding statement for each taxable period until the employer is no 
longer eligible for the new jobs credit from withholding. The tax 
commissioner shall not transfer the equivalent credit amount until such 
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time as the statement required by this section is filed and the amount 
deducted and withheld by the employer as required by North Dakota 
Century Code section 57-38-60 is paid. 

History: Effective September 1, 1994. 
General Authority: NDCC 57-38-56 
Law Implemented: S.L. 1993, Ch. 493, § 3 
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TITLE 89 

Water Comm;ss;on 
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JUNE 1994 

STAFF COMMENT: Article 89-12 contains all new material but is not 
underscored so as to improve readability. 

ARTICLE 89-12 

MUNICIPAL, RURAL, AND INDUSTRIAL WATER SUPPLY PROGRAM 

Chapter 
89-12-01 

Section 
89-12-01-01 
89-12-01-02 
89-12-01-03 
89-12-01-04 

89-12-01-05 

89-12-01-06 
89-12-01-07 
89-12-01-08 

Municipal, Rural, and Industrial Water Supply Program 

CHAPTER 89-12-91 
MINICIPAL, RURAL, AND INDUSTRIAL 

WATER SUPPLY PROGRAM 

Definitions 
Eligibility for Program Funds 
Application 
Application to Determine Eligibility - Initial 

Review by the State Engineer 
Preliminary Engineering Reports - Initial Review 

by State Engineer - Bureau Requirements 
Feasibility Study - Review - Report 
Design and Construction Requirements 
Funding - Priority 
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89-12-01-09 
89-12-01-10 

Reports to Commission and C-District 
Contract Awards 

89-12-91-91. Def;n;t;ons. As used in this chapter, unless the 
context or subject matter otherwise requires: 

1. 11 Applicant 11 means the party submitting a proposal. 

2. 11 Bureau 11 means the bureau of reclamation or its duly 
authorized agent. 

3. 11 C-district 11 means the Garrison Diversion Conservancy District 
or its duly authorized agent. 

4. 11 City 11 means any city organized under the laws of this state. 

5. 11 Commission 11 means the North Dakota state water commission or 
its designee. 

6. 11 Design and construction.. means preparation of the final 
design plans and the ultimate construction of a project. 

7. 11 Feasibility study 11 means a report of sufficient detail to 
provide a sound estimate of capital costs, water costs to 
users, and operation, maintenance, and replacement costs. 

8. 11 Preliminary engineering report 11 means a reconnaissance level 
report containing sufficient information to determine whether 
additional detailed studies are merited. 

9. 11 Program funds 11 means money available for municipal, rural, 
and industrial projects including money available through the 
Garrison Diversion Reformulation Act of 1986. 

10. 11 ProposaP means an application submitted to the commission 
for financial assistance from program funds for municipal, 
rural, and industrial projects and associated costs. 

11. 11 Public water system 11 means a system for the provision to the 
public of piped water for human consumption, if the system has 
at least fifteen service connections or regularly serves at 
least twenty-five individuals. 

12. 11 Regional water system11 is a system that provides water to at 
least four public water systems and may also include rural 
water users. 

13. 11 Rural water users 11 means all 
unincorporated cities, villages, 
livestock, excluding cities. 
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14. 11 State engineer 11 means the individual appointed by the 
commission pursuant to North Dakota Century Code section 
61-03-01 or the state engineerls designee. 

H;story: Effective June 1, 1994. 
General Author;ty: NDCC 28-32-02, 61-02-14 
Law Implemented: NDCC 54-40-01, 57-51.1-07.1, 61-02-14, 61-02-24.1, 
61-02-64, 61-24-08 

89-12-81-82. El;g;b;l;ty for program funds. The following 
projects and associated costs are eligible for financial assistance from 
program funds: 

1. Water supply projects. 

a. Design and construction of projects for supplying water 
including: 

{1) New ground water wells including mechanical and 
electrical components. 

{2) Pipelines from water sources to public water systems 
and principal supply works for rural water systems. 

{3) Booster pumping plants for supply lines. 

{4) Intake works and pumping plants for new surface water 
source. 

{5) New or enlarged storage facilities. 

{6) New rural water systems or enlargements or extensions 
of rural water systems. 

{7) New regional water systems or enlargements or 
extensions of regional water systems. 

b. Design and construction of water treatment projects 
including: 

{1) New water treatment plants. 

{2) Modifications to and upgrades of existing water 
treatment plants. 

2. Program funds may be used for engineering, legal, and 
right-of-way costs, excluding the purchase of easements, and 
costs incurred in conducting environmental reviews or cultural 
resources investigations associated with the planning and 
design and construction of projects listed in subdivisions a 
and b of subsection 1. 
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3. Program funds are not available for costs associated with 
operation, maintenance, and replacement of water supply or 
treatment systems or with the preparation of the preliminary 
engineering report. 

History: Effective June 1, 1994. 
General Authority: NDCC 28-32-02, 61-02-14 
Law Implemented: NDCC 54-40-01, 57-51.1-07.1, 61-02-14, 61-02-24.1, 
61-02-64, 61-24-08 

89-12-91-93. Appl;cat;on. 

1. An applicant must submit an application for program funds to 
the state engineer at the following address: 

North Dakota State Water Commission 
900 East Boulevard Avenue 
Bismarck, North Dakota 58505-0850 

The application must include the following: 

a. Information explaining the need for the proposal, 
including its objectives and benefits. 

b. The area to be served by the proposal. 

c. Maps, diagrams, or other illustrated documentation if 
these will make the proposal more understandable. 

d. The approximate cost of carrying out the proposal, if 
available. · 

e. The amount of funding sought from program funds and the 
amount the applicant intends to contribute to carry out 
the proposal. 

f. Efforts made, and the results, 
sources other than program funds. 
the current rate schedule for 
treatment system. 

to secure funds from 
If available, provide 
the water supply and 

g. Other information the applicant believes pertinent or 
requested by the state engineer. 
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2. A copy of the application must also be sent to the c-district 
at the following address: 

Garrison Diversion Conservancy District 
P.O. Box 140 
Carrington. North Dakota 58421 

History: Effective June 1, 1994. 
General Authority: NDCC 28-32-02, 61-02-14 
Law Implemented: NDCC 54-40-01, 57-51.1-07.1, 61-02-14, 61-02-24.1, 
61-02-64, 61-24-08 

89-12-91-94. Application to determine eligibility - Initial 
review by the state engineer. After the initial review of an 
application, the state engineer may decide: 

1. The proposal is eligible for funding from program funds. If 
the proposal is eligible for funding, the state engineer shall 
notify the applicant in writing. 

2. The information provided is inadequate to review the proposal 
and may order the applicant to provide more information, or 
may obtain more information. 

3. The proposal is not eligible for funding from program funds. 
The state engineer shall notify the applicant of and include 
the reasons for ineligibility in writing. 

4. The state engineer shall submit a copy of all notifications to 
the c-district. 

History: Effective June 1. 1994. 
General Authority: NDCC 28-32-02, 61-02-14 
Law Implemented: NDCC 54-40-01, 57-51.1-07.1, 61-02-14, 61-02-24.1, 
61-02-64. 61-24-08 

89-12-91-95. Preliminary engineering reports - Initial review by 
state engineer - Bureau requirements. 

1. An applicant notified that its project is eligible for funding 
must submit a preliminary engineering report to the state 
engineer. The applicant shall contact the bureau at the 
initiation of the preliminary engineering report to discuss 
applicable federal requirements. The preliminary engineering 
report must contain: 

a. Name of the project sponsor and contact persons. 

b. A brief summary of the proposed project including: 
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(1) Identification of the use of water and estimated 
water for each use. 

(2) Description of existing water quantity and quality. 

(3) Explanation of inadequacy of existing supplies. 

(4) Estimate of potential users. 

(5) User interest and how it was determined. 

c. A map of the project area showing: 

(1) Water sources (aquifers, lake, stream, other 
systems). 

(2) Proposed facilities. 

(3) Distribution systems. 

(4) Alternatives. 

d. Preliminary costs estimate for feasibility study, capital 
costs, and costs for all alternatives. 

e. Repayment concepts. 

f. Funding source for the applicant•s share. 

g. Proposed project schedule. 

h. Identification of entity responsible for applicable 
reports or studies. 

i. Availability and cost of construction material. 

j. Social and local economic climate. 

k. Special or unusual considerations such as public and 
construction safety, repayment contracts, biota transfer, 
and environmental. 

1. Special site conditions such as ground water table, soil 
conditions, right of way, and zoning constraints, and 
manmade features. 

m. Project•s energy requirements and date of service. 

n. Documentation of the engineering selection process. 

o. Project•s potential effect on economic development within 
project area. 
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p. Documentation of cultural resources in the affected 
project area. 

q. An outline of the water conservation plan. 

r. Action necessary and action taken to comply with all 
applicable state and federal laws including the National 
Environmental Policy Act, Fish and Wildlife Coordination 
Act, Endangered Species Act, Clean Water Act, and state 
and federal laws pertaining to identification and 
preservation of cultural resources with letters from the 
appropriate agencies. 

s. Other information requested by the state engineer. 

2. The applicant must consider whether an alternative project 
could satisfy the objectives of the applicant. The 
preliminary engineering report must set forth a general 
discussion of all other alternatives considered before and 
during report preparation, a description of the preferred 
alternative, and a no action alternative. 

3. The applicant shall submit one copy of the preliminary 
engineering report to the c-district and copies to the bureau 
as specified by the state engineer. 

4. After initial review of the preliminary engineering report, 
the state engineer may decide: 

a. The proposal is, or parts of the proposal are, eligible 
for program funds. The state engineer shall notify the 
applicant in writing that the proposal is,· or parts of it 
are, eligible for funding. 

b. The information provided is inadequate and may order the 
applicant to provide more information, or may obtain more 
information. 

c. The proposal or parts of the proposal are not eligible for 
program funds. The state engineer shall notify the 
applicant and include the reasons for ineligibility in 
writing. 

d. The state engineer shall submit a copy of all 
notifications to the c-district. 

History: Effective June 1, 1994. 
General Authority: NDCC 28-32-02, 61-02-14 
law Implemented: NDCC 54-40-01, 57-51.1-07.1, 61-02-14, 61-02-24.1, 
61-02-64, 61-24-08 

89-12-91-96. Feasibility study - Review - Report. 
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1. An applicant whose project is eligible to receive program 
funds must submit a copy of a feasibility study to the state 
engineer. The feasibility study must include the following 
information: 

a. All the information required by subdivisions a, b, c, e, 
f, g, h, i, j, k, l, m, n, o, and r of subsection 1 of 
section 89-12-01-05. This information, however, must be 
updated and submitted in more detail and clarity. 

b. Project plans and alternative plans with a description of 
the preferred alternative. 

c. A description of proposed water treatment and storage 
facilities. 

d. Design criteria including population projections and water 
demands. 

e. Ability and willingness of beneficiaries to pay capital 
and other costs. 

f. Cost estimates for capital and other costs. 

g. Economic and engineering project cost analyses. 

h. Design and operation alternatives. 

i. Methods of construction. 

j. Operation, maintenance, and replacement plan. 

k. Entity responsible for operation, maintenance, and 
replacement. 

1. Entity responsible for administration of contracts. 

m. A county soil map with prime farmland indicated. 

n. Water conservation plan. 

o. Any other information requested by the state engineer. 

2. For projects that deliver Missouri River water to the Hudson 
Bay drainage area, a determination must be made that treatment 
will be provided to meet requirements of the Boundary Waters 
Treaty Act of 1909. 

3. The applicant shall submit one copy of the feasibility study 
to the c-district and copies to the bureau as specified by the 
state engineer. 
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4. After review of the feasibility study, the state engineer 
shall prepare a report setting forth its recommendations 
regarding the project. The report shall address whether the 
project is consistent with statewide plans and programs. 

5. The state engineer shall provide a copy of the report to the 
commission and c-district. 

History: Effective June 1, 1994. 
General Authority: NDCC 28-32-82, 61-82-14 
Law Implemented: NDCC 54-48-81, 57-51.1-87.1, 61-82-14, 61-82-24.1, 
61-82-64, 61-24-88 

89-12-81-87. Design and construction requirements. 

1. In order to receive program funds for design and construction, 
an applicant must submit to the state engineer: 

a. Documentation of the engineering selection process for 
design and construction engineering services and a copy of 
the contract for engineering services for design and 
construction. 

b. Engineering plans, designs, and specifications not less 
than forty days prior to the start of the invitation to 
bid date. 

2. No construction contract may be awarded or construction 
initiated until the plans, designs, and specifications have 
been approved by the state engineer, c-district, and bureau. 
Any changes in plans must be approved by the state engineer, 
c-district, and bureau. 

3. Construction contracts over two thousand dollars must 
incorporate the Davis-Bacon wage rate unless otherwise 
specified. 

4. The entity responsible for operation, maintenance, and 
replacement shall contract with water users for payment of: 

a. Water delivery. 

b. Hookup. 

c. Standby service charges. 

d. Other fees necessary. 

5. Documentation of the following must be made available to the 
state engineer and c-district prior to the applicant receiving 
construction funds: 
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a. Procurement process for services and goods. 

b. Necessary state water right permits. 

c. Necessary state permits controlling diversion and 
distribution. 

d. Rights of way for construction (easements). 

e. All contracts relating to the project. 

f. Applicable federal permits. 

History: Effective June 1, 1994. 
General Authority: NDCC 28-32-02, 61-02-14 
Law Implemented: NDCC 54-40-01, 57-51.1-07.1, 61-02-14, 61-02-24.1, 
61-02-64, 61-24-08 

89-12-91-98. Funding - Priority. 

1. The commission shall evaluate each eligible project based on 
the following criteria: 

a. Need for improving water supply quantity and quality 
problems or both. 

b. Local contribution to project funding. 

c. Location of project. 

d. Equitable distribution of municipal, rural and industrial 
funds. 

e. Ability to pay. 

f. Economic development. 

g. Water conservation plan. 

h. Other criteria determined to be relevant by the 
commission. 

Based upon these evaluations, the commission shall rank the 
eligible projects in priority order which, based on its 
judgment, are in most need of funding. A report ranking the 
eligible projects must be in writing and include data 
substantiating the determinations. This data must be 
available to the public upon written request. 

2. Program funds must be provided to eligible projects to the 
extent funding is available as determined by the commission, 
after consultation with the c-district. Program funds may be 
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provided in the form of grants or loans, or both, and may be 
provided for a feasibility study or for design or construction 
of a project, or a combination of the three. The commission, 
after consultation with the c-district, shall decide whether 
to provide program funds, and the amount of funds, to an 
applicant for a feasibility study or for design or 
construction of a project, or a combination of the three. 

History: Effective June 1, 1994. 
General Authority: NDCC 28-32-02, 61-02-14 
Law Implemented: NDCC 54-40-01, 57-51.1-07.1, 61-02-14, 61-02-24.1, 
61-02-64, 61-24-08 

89-12-91-99. Reports to commission and c-district. After a 
project has been determined to be eligible for program funds, a report 
must be submitted to the commission and c-district by the end of each 
quarter regardless of whether funds have been requested. The quarterly 
report must include: 

1. A schedule and cost of work for the upcoming quarter. 

2. A written report describing progress during the preceding 
quarter and the cost of work performed during the preceding 
quarter. 

3. Other information requested by the commission. 

History: Effective June 1, 1994. 
General Authority: NDCC 28-32-02, 61-02-14 
Law Implemented: NDCC 54-40-01, 57-51.1-07.1, 61-02-14, 61-02-24.1, 
61-02-64, 61-24-08 

89-12-91-19. Contract awards. 

1. Prior to the award of any contract, the applicant shall 
provide the state engineer and c-district the following: 

a. A bid abstract. 

b. A statement of the low bidder 1 S qualifications even if the 
contract is not awarded to the low bidder. 

c. A statement of intent to award the contract at least 
fifteen days prior to proposed contract award. 

d. A written justification describing the reasons for 
nonselection of the low bidder, and reasons for the 
proposed selection if the applicant plans to award the 
contract to other than the low bidder. 
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2. Contracts must be pursuant to applicable federal procurement 
laws. 

3. The following items must be submitted to the state engineer 
and c-district after the award of the contract: 

a. The contractor•s performance and payment bond. 

b. The contractor•s certificate of insurance. 

c. The contractor•s license. 

d. The contract. 

4. A construction management plan must be submitted to the state 
engineer and bureau within thirty days after the award of the 
contract. The construction management plan must include the 
following: 

a. Construction schedules. 

b. Contract requirements. 

c. Contractor qualifications, duties, and responsibilities. 

d. Agreement for engineering services, including description 
of coordination activities with the commission. 

e. Field office location, addresses, and phone numbers of 
project personnel. 

f. Resumes of professional staff. 

g. Safety program. 

h. Other information requested by the state engineer. 

History: Effective June 1, 1994. 
General Authority: NDCC 28-32-82, 61-82-14 
Law Implemented: NDCC 54-48-81, 57-51.1-87.1, 61-82-14, 61-82-24.1, 
61-82-64, 61-24-88 
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AUGUST 1994 

CHAPTER 89-92-91 

89-92-91-91. tAieAt Application of chapter. lAe-tAteAt-ef-tAts 
aPtte+e-ts-te-estaa+tsA-P~tes-feP-tAe-AaASttA§-ef This chapter applies 
to all applications not covered by chapter 89-02-02 for permits to drain 
certain ponds, sloughs, or lakes, or any series thereof, and meandered 
lakes, as required by North Dakota Century Code seetteAs section 
61-15-08 aAS-6±-±6~±-4±. 

History: Amended effective December 1, 1979; August 1, 1994. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-15-08;-6±-±6~±-4± 

89-92-91-18.1. Notice by state engineer of public hearing on 
application of statewide or interdistrict significance. The state 
engineer, upon receipt of a drainage application that is of statewide or 
interdistrict significance which has been approved by a district shall 
hold a public hearing. Notice shall be published in the official 
newspaper in the county or counties of the proposed drainage once a week 
for two consecutive weeks. lAe--ftAat One of the published Aet~ee 
notices shall be published not less than seveR twenty days before the 
hearing date. The notice shall give essential information about the 
proposed drainage application and set the date and time of the public 
hearing. All public hearings conducted by the state engineer shall be 
held at the state engineer•s offices in Bismarck. 

History: Effective October 1, 1982; amended effective August 1, 1994. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 28-32-94 28-32-05 
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89-92-91-29.1. r;me for determ;nat;on by the state eng;neer. 
Within thirty days of the public hearing on a drainage application, the 
state engineer shall render the determination on the application. For 
complex or unique applications this time limit may be extended by the 
state engineer. Following the determination, the state engineer shall 
notify the parties of record of the determination, either personally eP~ 
by certified mail, ef-tRe-eetePm~Aat~eA or by regular mail provided the 
state engineer files an affidavit of service by mail indicating upon 
whom the determination was served. This notice must be accompanied by 
the findings of fact and conclusions on which the determination was 
based and the notice is deemed given as of the date of certification. 

H;story: Effective October 1, 1982; amended effective August 1, 1994. 
General Author;ty: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 28-32-13 

89-92-91-27. Not;ce of dra;nage appl;cat;on den;als to 
commissioner of agr;culture. P~Ps~aAt--te--NePtR--9aketa--6eAt~Py--6eee 
seet4eA--6±-3±-99;--tRe-state-eAg4AeeP-aAe-e~stP~ets;-~~eA-tRe-eeA~a+-ef 
aA-a~~+~eai~eA-te-ePa~A;-sRatt-Aet~fy-tRe-eeffiffi~ss~eAeP-ef-agP~e~tt~Pe-ef 
aAy---taAeewAeP--wRese--weitaAe--was--eeA4ee--a--ePa4Aage--~ePffi4t~---tRe 
Aet4f4eat4eA-4s-te-~AfePm-iRe-eeffiffi~ss4eAeP-ef--agP4e~ti~Pe--ef--weitaAes 
iRai--ffiay-8e-e+4g48te-feP-4Aet~s4eA-4A-iRe-staie~s-wateP8aAk-~Pegpaffi-aA8 
sRatt-8e-seAt-ie-iRe-eeffiffi~ss4eAeP-8y-eePt4f4ee-ffia4t-Aet-tateP--iRaA--teA 
eays-afteP-tRe-eee4s4eA~ Repealed effective August 1, 1994. 

H;story: ~ffeet4ve-9ete8eP-±;-±982~ 
General Authority: N966-28-32-92;-6±-Q3-±3 
Law Implemented: N966-6±-3±-Q9 
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CHAPTER 89-82-82 

89-82-82-18. Notice of state engineer's hear;ng. Upon receipt of 
a valid request for a hearing on an application of statewide or 
interdistrict significance, the state engineer shall set a date for a 
hearing and publish notice in the official newspaper of the county 
within which a majority of the drainage basin is located. Publication 
must be once a week for two consecutive weeks. F~Aa~-~~B~~eai~eA One of 
the publications must be published no less than seveR twenty days before 
the hearing date. The person requesting the hearing shall give notice 
by certified mail to the state department of health and consolidated 
laboratories, the state game and fish department, the state R~§Rway 
department of transportation, and all parties to the board•s hearing at 
least twenty-one days before the date of the hearing. If such notice is 
not provided, the hearing may not be held. The notice must give 
essential information about the proposed drainage application including 
the date, time, and location of the hearing. All hearings will be held 
in Bismarck. 

History: Effective October 1, 1988; amended effective August 1, 1994. 
General Authority: NDCC 28-32-82, 61-83-13, 61-32-84 
Law Implemented: NDCC 28-32-94 28-32-85 

89-82-82-28. Time for determination by the state engineer -
Copies of decision. Unless the state engineer determines the matters 
put in issue by the request for a hearing raise complex or unique 
issues, the state engineer•s decision will be rendered within thirty 
days of the close of the state engineer•s hearing. A copy of the 
decision will be given to all parties of record at the state engineer•s 
hearing either personally eF~ by certified mail, or by regular mail 
provided the state engineer files an affidavit of service by mail 
indicating upon whom a copy of the decision was served. 

History: Effective October 1, 1988; amended effective August 1, 1994. 
General Authority: NDCC 28-32-82, 28-32-13, 61-83-13, 61-32-84 
Law Implemented: NDCC 28-32-13 
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CHAPTER 89-92-94 

89-92-94-97. Sufficiency of information on appeal. 

1. Once the state engineer•s review under section 89-02-04-06 is 
complete, the state engineer will determine whether the 
information reviewed is sufficient to make a sound decision. 

2. If the information is not sufficient, the state engineer will 
either conduct further investigations A~ffisetf or return the 
record to the board for its further investigation. 

3. If the information is sufficient, the state engineer shall 
determine whether a drain, lateral drain, or ditch has been 
opened or established contrary to North Dakota Century Code 
title 61 or any rules adopted by the state engineer or the 
board. · If so, the state engineer will take one of the three 
actions set forth in North Dakota Century Code section 
61-32-08. If the drain has not been opened contrary to North 
Dakota Century Code title 61 or a drainage rule, the complaint 
must be dismissed. In either case the state engineer will 
notify all parties of A~s the state engineer•s decision by 
certified mail or by regular mail provided the state engineer 
files an affidavit of service by mail indicating upon whom the 
decision was served. The notice of decision will include the 
names and addresses of all parties. 

History: Effective October 1, 1988; amended effective August 1, 1994. 
General Authority: NDCC 28-32-02, 61-32-04 
Law Implemented: NDCC 28-32-13, 61-32-08 

89-92-94-14. Notice of hearing. When the hearing officer 
determines a date for a hearing, the hearing officer will notify the 
water resource board, the petitioner, and the respondent of the time and 
date of the hearing. In the case of a demand by an affected landowner 
pursuant to section 89-02-04-09, the hearing officer shall give the 
notice of the hearing date within fifteen days of the demand. The 
notice must be given by certified mail not less than ~A~F~Y forty-five 
days prior to the date set for the hearing. All hearings will be held 
in Bismarck, North Dakota. 

The notice must state that parties may present testimony at the 
hearing, petitioner and respondent may call witnesses at the hearing, 
and of the hearing officer•s appointment as hearing officer. The notice 
must also state that each party shall identify the position it is urging 
the state engineer to adopt. Those urging the state engineer•s decision 
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should be affirmed must be designated respondents. Those urging 
reversal or modification of the state engineer's decision must be 
designated petitioners. 

History: Effective October 1, 1988; amended effective August 1, 1994. 
General Authority: NDCC 28-32-82, 61-83-13, 61-32-84 
Law Implemented: NDCC 28-32-85, 61-83-22, 61-32-88 
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CHAPTER 89-93-91 

89-93-91-91.1. Pr;or;ty date. The date of receipt by the state 
engineer of a properly completed application must be endorsed thereon. 
Except for water applied to domestic, livestock, or fish, wildlife, and 
other recreational uses where a water permit is· not required, this date 
of filing establishes the original priority date of an application, 
subject to final acceptance of the application and issuance of a 
perfected water permit by the state engineer. For water applied to 
domestic, livestock, or fish, wildlife, and other recreational uses, 
where a water permit is not required, the priority date is aete~~Aea-te 
ee the date the quantity of water was first a~~Pe~P~atea used. 

History: Effective April 1, 1989; amended effective August 1, 1994. 
General Author;ty: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-04-04, 61-04-06.3 

89-93-91-91.2. Land or property ;nterest requ;rement for 
cond;t;onal water permit. BefePe-eeAs~aeP~Ag-aA-a~~+~eat~eA;-tRe--state 
eA§~AeeP--~ay--Pe~~~Pe--tRe An applicant te--s~e~~t-ev~aeAee-ef for a 
conditional water permit must have an interest or intent and ability to 
acquire an interest in the land on which the point of diversion and 
conveyance system will be located~--ff and, if the applicant is seeking 
a permit for irrigation, the applicant sRa++ must also;-~f-tRe-state 
eA§~AeeP-Pe~~ests;-s~e~~t-ev~aeAee-ef-tRe-a~~+~eaAt!s-have an interest 
or intent and ability to acquire an interest in the land to be 
irrigated. If the applicant is seeking a permit to impound water, the 
applicant must have an interest or intent and ability to acquire an 
interest in the land or other property inundated by the impounded water. 
The state engineer may require the applicant to submit evidence of such 
an interest. At any time the state engineer may require additional 
verification of land or property interest. 

History: Effective April 1, 1989; amended effective August 1. 1994. 
General Author;ty: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-04-03 

89-93-91-91.3. When a water permit for stored water may be 
obtained. A water permit for stored water may be obtained when the 
stored water will be put to a beneficial use. A water permit may also 
authorize the storage of aaa~t~eAa+ water for flood control;-a--Re+aeveP 
s~~~+y; or other reasons deemed necessary by the state engineer. 
However, authorization to store aaa~t~eAa+ water for flood control;--a 
Re+aeveP-s~~~+y; or other reasons does not create a water right. 

History: Effective November 1, 1989; amended effective August 1, 1994. 
General Author;ty: NDCC 28-32-82, 61-83-13 
Law Implemented: NDCC 61-04-81.1, 61-84-01.2, 61-04-82 
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89-93-91-92. Correction of unsatisfactory application. If an 
unsatisfactory application is refiled within sixty days from the date 
the request for corrections is mailed, and if it meets the required 
corrections and is accepted, it shall take the priority date of its 
original filing. ~~e--affieAaea--~F~eF~ty--aate--s~a++--ee-Aetea-eA-t~e 
eeFFeetea-a~~+teatteA~ 

History: Amended effective April 1~ 1989; August 1, 1994. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-04-04 

89-93-91-93.3. Evaporative losses. When an application involves 
water stored in a reservoir, a volume of water equal to the mean net 
evaporative loss over the surface area of the impoundment at the 
principal spillway elevation must be tAe+~aea-tA--t~e--teta+--ve+~ffie--ef 
wateF--feF--w~te~-a~~+teatteA-ts-se~g~t requested as an annual use which 
will come out of the stored water. 

History: Effective April 1, 1989; amended effective August 1, 1994. 
General Authority: NDCC 28-32-03, 61-03-13 
Law Implemented: NDCC 61-04-03, 61-04-06.2 

89-93-91-95. Publication of notice of hearing. 

1. Upon receipt of an applicant•s properly completed affidavit of 
notice by certified mail, the state engineer shall set a date 
for a hearing on the application. 

2. The state engineer shall provide a notice of hearing to the 
official newspaper of the county in which the ~reposed point 
of diversion is located and instruct the newspaper to publish 
the notice once a week for two consecutive weeks. One of the 
publications of the notice of hearing must be published at 
least twenty days before the hearing. 

3. A copy of the notice of hearing shall be forwarded to the 
applicant so that the notice may be reviewed for accuracy. 

4. The applicant must pay costs of publication. 

History: Amended effective April 1, 1989; November 1, 1989; February 1, 
1994; August 1, 1994. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 28-32-05, 61-04-05 

89-03-01-05.1. Notice of decision on water permit application. 
The state engineer may give notice of a decision to grant or deny a 
water permit by mailing the decision, and findings and conclusions upon 
which it is based, to all parties either personally, by certified mail, 
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or by regular mail provided the state engineer files an affidavit of 
service by mail indicating upon whom the decision was served. 

History: Effective August 1, 1994. 
General Authority: NDCC 28-32-02, 28-32-13, 61-03-13 
Law Implemented: NDCC 28-32-13 

89-03-01-10.1. Temporary water transfer for irrigation. To 
accommodate annual crop rotation requirements. the holder of a water 
permit for irrigation may make a request to the state engineer for the 
temporary transfer of the volume of water appropriated from an approved 
point of diversion to another tract of land. The transfer must be made 
for an entire irrigation season and conform to the terms and conditions 
of the water permit, except that no water right will accrue to the land 
under temporary irrigation. Irrigation may not take place on the tract 
of land from which the transfer is made during that irrigation season. 
The request for a transfer must be made by May fifteenth of the year the 
transfer is to be in effect. 

History: Effective August 1. 1994. 
General Authority: NDCC 28-32-02. 61-03-13 
Law Implemented: NDCC 61-04-02.1 
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CHAPTER 89-83-82 

89-83-82-85. Notice of application. Notification of an 
application for change in purpose of use or change in point of diversion 
shall be handled in the manner outlined in subsections 1 through 4 ~of 
section 89-03-01-04. 

History: Amended effective April 1, 1989; August 1, 1994. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-04-05, 61-04-15.1 

89-83-82-12. Water permit for irrigation - Limitation. The state 
engineer may, to allow for more efficient faFffitA§ operation of an 
irrigation system, increase the number of acres that may be irrigated 
~ASeF-a on the tracts of land specified in the water permit. A request 
for an increase in the number of acres must be evaluated in accordance 
with subsections 1 through 3 of North Dakota Century Code section 
61-04-06. 

History: Effective April 1, 1989; amended effective August 1, 1994. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-04-06.2 
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CHAPTER 89-93-83 

89-83-83-84. Definition of reasonably necessary for the future 
water requirements of the municipality. 11 Reasonably necessary for the 
future water requirements of the municipality 11 means eAe-R~AaFea-~eFeeAt 
ef the amount of water te-ae-BeAeffefatty-~sea--tRfFty--yeaFs--fFem--tRe 
~Ff9Ffty--aate--ef-tRe-eeAaftfeAat-wateF-~eFmft estimated to be required 
thirty years in the future. The total quantity of water a municipality 
may hold under all permits for municipal use may not exceed the quantity 
the municipality can reasonably expect to use thirty years in the 
future. 

History: Effective November 1, 1989; amended effective August 1, 1994. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-04-06.2, 61-04-23, 61-04-24, 61-04-25 
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CHAPTER 89-18-81 

89-18-81-83. Def;n;t;ons. The following definitions apply to 
this article: 

1. 11 Authorization 11 means a permit, easement, lease, or management 
agreement approved and granted by the state engineer after 
application; and the authority granted in seet~eR sections 
89-10-01-10 and 89-10-01-19. 

2. 11 Grantee 11 means the person, including that person•s assigns, 
successors, and agents who are authorized pursuant to an 
authorization. 

3. 11 Navigable streams or waters 11 means any waters which were in 
fact navigable at time of statehood, including the Missouri 
River in its entirety, the Yellowstone River in its entirety, 
the Red River of the north from Wahpeton to the Canadian 
border, the Bois De Sioux River from Wahpeton to the South 
Dakota border, the James River, the Upper Des Lacs Lake, and 
Devils Lake. 

4. 11 PeFmH--HRe Ordinary high watermark 11 means that line below 
which the action of the water is frequent enough either to 
prevent the growth of vegetation or to restrict its growth to 
predominantly wetland species. Islands in navigable streams 
and waters are considered to be below the ~ep~~t-t~Re ordinary 
high watermark in their entirety. 

5. 11 Project 11 means any activity which occurs below the ~eF~H 
t~Re ordinary high watermark of navigable streams or waters. 

6. 11 Riparian owner 11 means a person who owns land adjacent to 
navigable streams or waters or the person•s authorized agent. 

7. 11 State engineer 11 means the state officer provided for in North 
Dakota Century Code section 61-03-01 or any of the state 
engineer•s employees or authorized agents. 

H;story: Effective November 1, 1989; amended effective August 1, 1994. 
General Author;ty: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-33 

89-18-81-84. Author;zat;on. Each project which lies either 
partially or wholly below the ~eFm~i-t~Re ordinary high watermark of 
navigable streams or waters requires an authorization from the state 
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engineer prior to construction or operation, except as specified in 
seetteA sections 89-10-01-10 and 89-10-01-19. 

History: Effective November 1, 1989; amended effective August 1, 1994. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-33 

89-18-91-96. Application review. Upon receipt of a completed 
application, the state engineer shall initiate a review as follows: 

1. Comments must be requested from the following entities: 

a. The state game and fish department; 

b. The state department of health and consolidated 
laboratories; 

c. The state historical society; 

d. The state land department; 

e. lAe--tttt+e--Mtsse~Pt--Rtvep-6e~tssteA-tf-tAe-a~~+teat4eA 
4Ave+ves-tAe-tttt+e-Mtsse~Pt-RtvePt 

f~ The state parks and recreation department; 

g~ ~ The United States fish and wildlife service; 

R~ ~ The park district and planning commission of any city or 
county, if any part of the project is within the 
boundaries of the city or county; 

t~ h. Any water resource district in which the proposed project 
will be wholly or partially located; and 

j~ ~ Other agencies, private entities, and landowner 
associations as appropriate or required by law. 

2. Each entity shall submit all comments in writing to the state 
engineer within thirty days of the date requests for comments 
were mailed. The state engineer is not bound by any comment 
submitted. 

3. Upon completion of the review and any public meeting held 
pursuant to section 89-10-01-07, the state engineer may grant, 
deny, or condition the application. 

4. The state engineer shall provide written notice of the 
decision on the application by certified mail or by regular 
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mail provided the state engineer files an affidavit of service 
by mail indicating upon whom the decision was served. 

H;story: Effective November 1, 1989; amended effective August 1, 1994. 
General Author;ty: NDCC 28-32-e2, 61-e3-13 
Law Implemented: NDCC 61-33 

89-19-91-97. Publ;c meet;ng. An information-gathering public 
meeting may be held by the state engineer prior to final action on a 
project. The procedure for notice and meeting must be as follows: 

1. The state engineer shall cause a notice of meeting to be 
published in the official newspaper for each county in which 
the project is located. The notice must be published once 
each week for two consecutive weeks. 

2. The meeting date must be at least teA twenty days after the 
date of last publication. 

3. The meeting must be conducted by the state engineer and the 
meeting may be held in Bismarck. 

4. The meeting is not an adversary proceeding nor a contested 
case hearing under North Dakota Century Code chapter 28-32. 

H;story: Effective November 1, 1989; amended effective August 1, 1994. 
General Author;ty: NDCC 28-32-B2, 61-e3-13 
Law Implemented: NDCC 61-33 

89-19-91-99. Spec;f;c project requ;rements. 

1. In addition to the considerations set forth in section 
89-1e-e1-e8, the following conditions apply when a permit 
application involves the mining of gravel, sand, or other 
resources other than oil, gas, and related hydrocarbons: 

a. Mining must be completed in the shortest practicable 
period of time and during the season which will minimize 
the effects on the waterway and biotic life in the 
waterway. 

b. Mining may be prohibited or restricted when it would, in 
the judgment of the state engineer, adversely affect the 
maintenance or reproduction of fish or other wildlife 
populations. 

c. If the state engineer determines mining will have a 
significant adverse impact on downstream riparian owners, 
the grantee must obtain the riparian owner•s written 
consent. 
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2. In addition to the considerations set forth in section 
89-10-01-08, the following considerations apply when a permit 
application involves dredging or filling: 

a. Unless there is no reasonable alternative or the public 
need exceeds other values, dredging or filling will not be 
permitted. · 

b. Dredged material must be removed to a site above the 
~e~~t--+~Ae ordinary high watermark unless otherwise 
authorized by the state engineer. 

c. Approved fill must be clean, nonpolluting material free of 
waste metal, organic material, and unsightly debris. 

History: Effective November 1, 1989; amended effective August 1, 1994. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-33 

89-19-91-19. Projects not requiring a permit. The following 
projects do not require a permit: 

1. Boat docks if: 

a. They are constructed, operated, and maintained by the 
riparian owner or the riparian owner•s lessee for the 
riparian owner•s or lessee•s personal use; 

b. The dock is used only for embarkation, debarkation, 
moorage of boats, or recreation; 

c. Only clean, nonpolluting materials are used; 

d. The dock ~s-Ae does not extend more than twenty-five feet 
[7.6 meters] in length within the ordinar hi h watermarks 
on a river and fifty feet 15.24 meters in length within 
the ordinary high watermarks on a lake, and there is no 
unreasonable interference with navigation or access to 
adjacent riparian owner•s property; 

e. The dock is connected to shore by a walkway, and removed 
· from below the ~e~~t-+~Ae ordinary high watermark each 
fall; 

f. There is no excavation or filling below the ~ePffi~t-+~Ae 
ordinary high watermark in excess of that authorized in 
subsection 4; and 

g. Upon abandonment, the grantee restores the bank as closely 
as practicable to its original condition. 

2. Boat ramps if: 
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a. They are constructed, operated, and maintained by the 
riparian owner or the riparian owner•s lessee for the 
riparian owner•s or lessee•s personal use; 

b. Excavation of the bank is limited to the minimum width 
necessary for the placement of a single lane boat ramp 
adjacent to privately owned property or a double lane boat 
ramp adjacent to publicly owned property; 

c. Material excavated from the bank is removed to a location 
above the ~eFm~~-t~Ae ordinary high watermark; 

d. Only such clean, nonpolluting fill and riprap material 
free of waste metal, organic materials, and unsightly 
debris are placed below the ~eFffi~~-t~Ae ordinary high 
watermark as necessary to construct and stabilize the boat 
ramp; and 

e. Upon abandonment, the grantee restores the bank as closely 
as practicable to its original condition. 

3. Water intakes if: 

a. They are constructed, operated, and maintained by the 
riparian owner or the riparian owner•s lessee for riparian 
owner•s or lessee•s personal use; 

b. Excavation of the bank is limited to the minimum width 
necessary to install and maintain the water intake; 

c. Materials excavated from the bank are removed to a 
location above the ~eFffi~~-t~Ae ordinary high watermark; 

d. The intake is entirely removed each fall; and 

e. Upon abandonment, the grantee restores the bank as closely 
as practicable to its original condition. 

4. Dredging or filling if: 

a. The work is completed and maintained by the riparian owner 
or the riparian owner•s lessee; 

b. The amount of dredge or fill material does not exceed ten 
cubic yards as part of a single and complete project; 

c. No stream diversion results; 

d. No extension of a claim of ownership to an island or any 
portion of the bed of a navigable stream or water results; 
and 
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e. Only clean, nonpolluting material free of waste metal, 
organic materials, and unsightly debris is used. 

5. BF~ages-aRa-8aRk-sia8~t~lai~eR-8y-a-geveFR~eRiat-eRi~iy-~f+ 

a~--+Re-~Fe~eei-~s-a~~Fevea-ey-iRe-staie-eR§~ReeFt 

a~--9Rty--eteaR;--R8R~8tt~t~R§--~ateF~at--fpee-ef-waste-~eiat; 
8F§aR~e-~ateF~atS;-aRB-~RS~§Rity-BeBF~S-~S-~Sea--fep--BaRk 
staB~t~lat~eRt 

e~--QR--iRe--t~iite-M~sse~F~-R~veF;-eRty-wasRea-f~eta-sieRe-~s 
~sea-feF-8aRk-sia8~t~lai~eRt 

a~--WeFk-aees-Rei-eMeeea-iRe-~~R~~~~-Reeessapy-te-ee~~tete-tRe 
~Fe~eett-aRa 

e~--ij~eR-aeaRaeR~eRt;-tRe-gFaRtee-FesteFes-tRe-eaRk-as-etesety 
as-~Faet~eaete-ie-~ts-eF~§~Rat-eeRa~t~eR~ 

6~--~eRees-epess~Rg-tRe-t~ttte-M~sse~F~-R~veF-~f+ 

a~--+Re--feRee--~s--~aFkea--se--~t--~s--eteaFty-v~s~ete-at-twe 
R~R8Fea-yaFas-f182~88-~eteFs}t-aRa 

a~--A-eteaFty-~aFkea-e~eR4R§-ai-teasi-e~§Ri-feet-f2~44-~eteps} 
~R-w~aiR-~s-~Fev~aea Boards that are temporarily moored. 

History: Effective November 1, 1989; amended effective August 1, 1994. 
General Authority: NDCC 28-32-82, 61-83-13 
Law Implemented: NDCC 61-33 

89-18-81-11. Structures below ~e~~t---t4Re ordinary high 
watermark. Excluding boats that are temporarily moored, the 
construction or moorage of any residential structure or structure 
designed for human occupancy will not be permitted below the ~e~~i-t4Re 
ordinary high watermark. 

History: Effective November 1, 1989; amended effective August 1, 1994. 
General Authority: NDCC 28-32-82, 61-83-13 
Law Implemented: NDCC 61-33 

89-18-91-13. Vehicular access. The use of motorized vehicles 
other than boats below the ~eF~~i--t~Re ordinary high watermark is 
authorized eRty--~R--aes~§Ratea--aFeas; in conjunction with the use of 
navigable waters for transportation or recreation, or as reasonably 
necessary for activities allowed pursuant to these rules. This section 
does not authorize use of property e~ts~ae above the ~eF~~t--t~Re 
ordinary high watermark but does eeRte~~taie authorize the use of trails 
established by a government agency, such as those established for 
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snowmobiles, which are located below the ~eFffi~t-t~Ae ordinary high 
watermark. 

H;story: Effective November 1, 1989; amended effective August 1, 1994. 
General Author;ty: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-33 

89-18-81-14. Cancellat;on by the state eng;neer. The state 
engineer may cancel any authorization granted pursuant to these rules, 
including projects authorized by seet~eA sections 89-10-01-10 and 
89-10-01-19, if the grantee fails to comply with any term or condition 
of the authorization or this article. tA-t~e-eveAt-ef-eaAeettat~eA;-Aet 
~Avetv~Ag-aA-effieFgeAey,-t~e-~Feeee~Fe-set-feFt~-9etew-ffi~st-9e--fetteweet 

1~--l~e--state-eA§~AeeF-s~att-g~ve-t~e-gFaAtee-t~~Fty-eays~-Aet~ee 
ay-eeFt~f~ee-ffia~t;-at-t~e-tast-kAewA-aeeFess-ef-gFaAtee~ 

2~--l~e-t~~Fty-eay-Aet~f~eat~eA-~eF~ee-aeg~As-eA-t~e-eay-Aet~ee-~s 
ffia~tea~ 

3~--l~e--Aet~ee--s~att--eeseF~ae--w~at-ffi~st-ae-eeAe-te-eeFFeet-t~e 
BFeae~-eF-v~etat~eA~ 

4~--B~F~Ag--t~e--t~~Fty-eay-Aet~f~eat~eA--~eF~ee,--t~e-gFaAtee-ffiay 
eeFFeet-aAy-9Feae~-eF--v~etat~eA;--eF--Fe~~est--aA--a~~eaFaAee 
aefepe--t~e-state-eA§~AeeF-te-s~ew-ea~se-w~y-tAe-a~tAeF~lat~eA 
s~e~te-Aet-ae-eaAeetea~ 

S~--l~e--gFaAtee--W~tt--Be--Aet~f~ee-By-eeFt~f~ee-ffia~t-at-t~e-tast 
kAewA-aeeFess-ef-gFaAtee~--6aAeettat~eA-s~att-take--effeet--eA 
t~e-eay-~t-~s-epaeFee-ay-t~e-state-eA§~AeeF~ 

6~ Cancellation does not release grantee from any liability. 

H;story: Effective November 1, 1989; amended effective August 1, 1994. 
General Author;ty: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-33 

89-18-81-17. Inspect;ons. The state engineer may inspect all 
projects which lie below the ~eFffi~t-t~Ae ordinary high watermark and 
enter upon a grantee's land during normal working hours to carry out the 
inspection. 

H;story: Effective November 1, 1989; amended effective August 1, 1994. 
General Author;ty: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-33 

89-18-81-19. Ma;ntenance, and repa;r,--aAe--peeeAstF~et~eA. 
Maintenance aRe or repair of authorizea-projects ex~st~A§-eA-NeveffiaeF-1; 
1989;--ffiay--ae-ee~tetee-w~t~e~t do not require additional authorization 
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provided the work is in conformance with the original authorization, 
standards~ and specifications provided in this article, and the work 
does not alter the use or size of the project. 

History: Effective November 1, 1989; amended effective August 1, 1994. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-33 
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OCTOBER 1994 

CHAPTER 89-97-91 

PRACTICE AND PROCEDURE 

[Repealed effective October 1, 1994] 
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TITLE 92 

Workers Compensation Bureau 
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AUGUST 1994 

CHAPTER 92-81-82 

92-81-82-22. Out-of-state injuries. An employee may be deemed to 
regularly work at or from an employment principally localized in this 
state as defined in North Dakota Century Code seei~eA sections 65-08-01 
and 65-08.1-01 if the employee's out-of-state injury is sustained under 
circumstances in which the employee has worked outside this state for a 
period of not more than fe~PieeA thirty consecutive calendar days. 

History: Effective July 1t 1991; amended effective January 1t 1994. 
General Authority: NDCC 65-02-08;-65-98-91 
Law Implemented: NDCC 65-98-91 65-08.1-02, 65-08.1-05 

STAFF COMMENT: Section 92-01-02-50 contains all new material but is not 
underscored so as to improve readability. 

92-81-82-58. Other states' coverage. 

1. Definitions. The terms used in this section have the same 
meaning as in North Dakota Century Code title 65 and in North 
Dakota Administrative Code title 92t except: 

a. "Covered employment" means hazardous employment 
principally localized in this state which involves 
incidental operations in another state. The term "covered 
employment" specifically excludes any employment in which 
the employer is required by the laws of that other state 
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to purchase workers• compensation coverage in that other 
state. 

b. 11 Employee 11 means any North Dakota employee as that term is 
defined in North Dakota Century Code section 65-01-02 who 
engages in covered employment principally localized in 
this state and who is eligible to file for workers• 
compensation benefits in another state if the employee 
suffers a work-related illness or injury or dies as a 
result of work activities in that state. The term 
11 employee 11 for purposes of this section also includes a 
person with optional workers• compensation coverage in 
this state under North Dakota Century Code section 
65-04-29 or 65-07-01 whose employment is principally 
localized in this state and engages in covered employment 
and who is eligible to file for workers• compensation 
benefits in another state if the employee suffers a 
work-related illness or injury or dies as a result of work 
activities in that state. 

c. 11 Employer 11 means any North Dakota employer as that term is 
defined in North Dakota Century Code section 65-01-02, not 
materially delinquent in payment of premium, who has 
employees engaged in covered employment. An employer is 
not materially delinquent in premium if such premium is no 
more than thirty days delinquent. 

d. 11 lncidental operations 11 means business operations of an 
employer for fewer than thirty consecutive days in a state 
where the employer has no other significant contacts and 
which operations do not require the employer to purchase 
workers• compensation insurance under the laws of that 
state. 11 Significant contacts 11 means such contacts as are 
defined as significant by the workers• compensation laws 
of that other state and are sufficient to subject the 
employer to liability for payment of workers• compensation 
premium in that other state. Significant contacts, for 
the purposes of these rules, does not bear the same 
meaning as that term is defined in North Dakota Century 
Code section 65-08-01. 

e. n Pri nci pa 11 y 1 oca 1 i zed 11 is defined in North Dakota Century 
. Code section 65-08.1-01 and section 92-01-02-22, and those 
definitions are adopted by reference in this chapter. 

2. Scope of section. If an employee, hired in this state for 
covered employment principally localized in this state by an 
employer covered by the Workers• Compensation Act of this 
state, receives an injury while temporarily employed in 
incidental operations outside this state, such injury is 
subject to the provisions of this section if the employee 
elects to receive benefits under the workers• compensation 
laws of that other state in lieu of a claim for benefits in 
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this state. This section applies only if the workers• 
compensation laws of the other state allow the employee to 
elect to receive benefits under the laws of that state. If 
the employee does not or cannot elect coverage under the laws 
of another state, such injury is subject to the provisions of 
North Dakota Century Code chapter 65-08. 

The provisions of this section do not apply to: 

a. States having a monopolistic state fund. 

b. States having a reciprocal agreement with this state 
regarding extraterritorial coverage. 

c. Compensation received under any federal act. 

d. Federal Employees Liability Act. 

e. Foreign countries. 

f. United States Longshoremen and Harborworker•s Act. 

g. Maritime employment. 

h. Employer•s liability or 11 Stop-gap 11 coverage. 

i. Employment in which the employer is required by the laws 
of another state to purchase workers• compensation 
coverage in that state. 

3. Election of other state•s benefits waives right to receive 
North Dakota benefits. An employee who elects to receive 
benefits under the workers• compensation laws of another state 
waives the employee•s right to seek compensation under North 
Dakota Century Code title 65. 

4. Coverage provided. The bureau will pay on behalf of an 
employer any regular workers• compensation benefits the 
employer is obligated to pay under the workers• compensation 
laws of a state other than North Dakota, with respect to 
personal injury, illness, or death sustained as a result of 
work activities by an employee engaged in covered employment 
in that state, if the employee or the employee•s dependents 
elect to receive benefits under the other state•s laws in lieu 
of benefits available under the North Dakota Workers• 
Compensation Act. The term 11 dependents 11 includes an 
employee•s spouse for purposes of this section. The bureau 
will pay benefits on behalf of an employer but may not act nor 
be deemed as an insurer, nor may the bureau indemnify an 
employer for any liabilities, except as specifically provided 
in this section. 

687 



The benefits provided by this section are those mandated by 
the workers• compensation laws of the elected state. This 
includes benefits for injuries that are deemed compensable in 
that other state but are not compensable under North Dakota 
Century Code chapters 65-05 and 65-08. Medical benefits 
provided pursuant to this section are subject to any fee 
schedule and other limitations imposed by the workers• 
compensation law of the elected state. The North Dakota fee 
schedule does not apply to this section. 

The bureau may reimburse an employer covered by this section 
for legal costs and for reasonable attorney•s fees incurred, 
at a rate of no more than eighty-five dollars per hour, if the 
employer is sued in tort in another state by an injured 
employee or an injured employee•s dependents relative to a 
work-related illness, injury, or death; or if the employer is 
alleged to have failed to make payment of workers• 
compensation premium in that other state by the workers• 
compensation authorities of that state. This reimbursement 
may be made only if it is determined by the bureau or by a 
court of competent jurisdiction that the employer is subject 
to the provisions of this section and was not required to 
purchase workers• coverage in that other state relative to the 
employment of the injured employee. 

The bureau may not reimburse any legal costs, attorney•s fees, 
nor any other costs to a coemployee sued in tort by an injured 
employee. 

5. Administration of other states• coverage. The bureau may 
contract with a qualified third-party administrator to adjust 
and administer claims arising under this chapter. The costs 
of such third-party administrator must be paid from the 
general fund. 

6. Experience rating. Benefits paid on behalf of an employer 
pursuant to this section will be charged against the 
employer•s account for experience rating purposes. The 
experience rating loss will be equal to the actual claim 
costs. The assessment charge plus appropriate penalties and 
interest, if any, levied pursuant to North Dakota Century Code 
section 65-05-07.2, will be assessed on all claims brought 
under this section. 

7. Employer•s report of claim. The employer shall notify the 
bureau when a claim is filed in another state by an employee 
covered by this section. The employer shall notify the bureau 
of such claim in writing. The employer has thirty days after 
actual knowledge of the filing of a claim in which to notify 
the bureau, and such time can be extended an additional thirty 
days by the bureau upon a showing of good cause by the 
employer for failing to timely notify the bureau. If the 
employer fails to timely notify the bureau when a claim is 
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filed in another state by an employee covered under this 
section, the bureau is not liable for payment of benefits 
under this section. 

The employer also may have a duty, under the workers• 
compensation law of the state of injury, to notify the 
workers• compensation authorities of that state of the injury 
or claim. The bureau is not liable for any costs, charges, or 
penalties that may be charged against an employer for late 
reporting of an injury or claim to the workers• compensation 
authorities of the state of injury. 

8. Exclusive remedy. The exclusive remedy provisions of North 
Dakota Century Code sections 65-81-81, 65-81-88, 65-84-28, and 
65-85-86 apply to this section in full. 

H;story: Effective January 1, 1994. 
General Author;ty: NDCC 65-82-88 
Law Implemented: NDCC 65-88.1-82, 65-88.1-85 
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