
GENERAL LAWS
or

THE TERRITORY OF DAKOTA.

CRIMINAL CODE.

CHAPTER 1.

AN ACT TO PROVIDE FOR A CRIMINAL CODE FOR THE
TERRITORY OF DAKOTA.

Be it enacted by the Legislative Assembly of the Territory of
Dakota:

CRIMES AND PUNISHMENTS.

Section 1. A crime or public offense is an act or omission crime or pnwu
forbidden by law, and to which is annexed upon conviction,

L

either of the following punishments :

1. Death ;

2. Imprisonment ;

3. Fine ;
4. Removal from office ;

5. Disqualification to hold and enjoy any office of honor,

trust, or profit under the laws of this territory.
Sec. 2. Crimes and public offenses are divided into : Division or
_ -r, . . iTimri* and pub-
1. Jb domes; ana nc ctronse».

2. Misdemeanors.

Crimes and public offenses, and criminal proceedings, are n°w modioij.

modified as prescribed in these statutes.
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Felony denned. Sec. 3. A felony is a public offense punishable with death,
or which is

,

or in the discretion of the court may be, punishable

by imprisonment in the penitentiary or territorial prison.
siujemeinor. Sec. 4

.

Every other public offense is a misdemeanor.
party pmsecnt- Sec. 5

. The party prosecuted in a criminal action is desig-
ociendant. natcd as the defendant.

tuent or indict
ment.

CHAPTER 2
.

RIGHTS OF PERSONS ACCUSED OF CRIMES AND ~
]

OFFENSES.

"""1"1'1 Section 1
. No person shall be held to answer for a crimi-

^^^fcnswer ex- *

ment°Srprta<uct- nal offense, unless on the presentment or indictment of a grand-

jury, except in. case's of impeachment, or ca^es cognizable-by

justices of the peace, or arising in the army, or militia when in

actual service in time of war or public danger.
Rights or dc- Sec. 2

. In all criminal prosecutions the accused shall en-
iuai actions, joy the right to be heard by himself and counsel ; to demand

the nature and cause of the accusation against him, to meet

the witnesses face to face ; to have compulsory process to com

pel the attendance of witnesses in his behalf, an<l in prosecu
tions by indictment or information, to a speedy public trial by
an impartial jury of the county or district wherein the offense

shall have been committed, which county or district shall have

been previously ascertained by law.
person not tobo Sec. 3

. No person indicted for an offense shall be convict-
convicted ex- *

wot apon con- ej thereof, unless by confession of his guilt in open court, or by
fe*si>>n or ver- ' * & l * J
diet ot jury, admitting the truth of the charge against him by his plea or

demurrer, or by the verdict of a jury accepted and recorded by
the court.

person not new Sec. 4. No person shall be held to answer on a second in-
"con't indict- dictment for an offense of which he has been acquitted by the
inent, Ac. . ip i o . -ijury upon the facts and merits on a formar trial ; but such ac

quittal may be pleaded by him in bar of any subsequent prose
cution for the same offense, notwithstanding any defect in the

form or in the substance of the indictment on which he was ac

quitted.
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Sec. 5. If any person who is indicted for any offense, shall P<-"°n acquit-* r * ■ ted on ground at

en his trial be acquitted upon the ground of a variance between jggjnn°ifdK?c(i'*
the indictment and the proof, or upon any exception to the

form or to the substance of the indictment, he may bo arraign
ed again on a new indictment, and may be tried and convicted

for the same offense notwithstanding such former acquittal.
Sec. 6. No person who is charged with an^offense against ^""""fU"

"*

the law, shall be punished for such offense unless he shall have tir?egaiVo»vte-

been duly and legally convicted thereof in a court having com

petent jurisdiction of the cause and of the person.

CHAPTER 3.

OFFENSES AGAINST LIFE AND PERSON.

Section 1. The killing of a human being without the author- ™„, *nn{,inin°f *

ity of law, by poison, shooting, stabbing, or any other means,
what t0 ""'

or in any other manner, is either murder, manslaughter, or ex
cusable or justifiable homicide, according to the facts and cir

cumstances, of each case.

Sec. 2. Such killing when perpetrated with a premeditated "gro"
m a"'

design to effect the death of a person killed, or any human be-

being, shall be murder in the first degree, and the person

who shall be convicted of the same shall suffer the

penalty of death ; but any person convicted of any capi- *u"™!
'" ™

ital crime, shall be kept in solitary confinement for a pe
riod of not less than one month nor more than six months,
in the discretion of the judge before whom the conviction
is had; at the expiration of which time, it shall be the

duty of the governor to issue his warrant of execution. When Mur.ier in Beo-

perpetrated by any act eminently dangerous to others, and"

evincing a depraved mind regardless of human life, although
without any premeditated design to effect the death of any par
ticular individual, shall be murder in the second degree, and

Pen3"r-

shall be punished by imprisonment in the territorial prison or

penitentiary, for life ; when perpetrated without any design to £![,*"
in 'hinl

effect death by a person engaged in the commission of any fol-
3*
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ony, shall be murder in the third degree, and shall be punished
Pv-nour. ^ imprisonment in the territorial prison not more than four

teen years, nor less than seven years.

JimmbS'n ^ec. 3. The killing of one human being, by the act, pro-
othor case* to curement, or omission, of another, in cases where such killing

shall not be murder according to the provisions of this chapter,
is either justifiable, or excusable homicide, or manslaughter,

justifiable hom- Sec. 4. Such homicide is justifiable when committed by

public officers and those acting by their command, in their aid

and assistance, either in obedience to any judgment of any com

petent court; or when necessarily committed in overcoming
actual resistance to the execution of some legal process, or to

the discharge of any other legal duty ; or when necessarily

committed in retaking felons who have been rescued, or who

have escaped ; or when necessarily committed in arresting fel

ons fleeing from justice.
j«.m.biehom gec_ g guch homicide is also justifiable when committed by

any person in either of the following cases :

1. When resisting any attempt to murder such person, or to

commit any felony upon him or her, or upon or in any dwell

ing house in which such person shall be ; or

2. When committed in the lawful defense of such person,
or of his or her husband, wife, parent, child, master, mistress,

or servant, when there shall be a reasonable ground to appre

hend a design to commit a felony, or to do some great person

al injury, and there shall be imminent danger of such design

being accomplished ; or,

3. When necessarily committed in attempting by lawful

ways and means to apprehend any person for any felony com

mitted ; or lawfully suppressing any riot, or in lawfully^ keep

ing and preserving the peace.
Hnmiehie whin Sec. 6. Such homicide is excusable when committed by ac-
«xcusabli . ,

cident or misfortune in lawfully correcting a child or servant,

or in doing any other lawful act by lawful means, with ordinary

caution, and without any unlawful intent.

wbonjnryto Sec. 7. Whenever it shall appear to the jury, on the trial

ut. in'iicnmVi 3 of any person for murder, or manslaughter, that the alleged
fur uurtkr. .... . , , . . ,

homicide was committed under circumstances, or in cases where

by law such homicide was justifiable or excusable, the jury
bhall render a verdict of not juilty.
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Sec. 8. The killing of a human being, without a design to Manslaughter in
a- i i i i iii f tLe lim degraa.
enect death, by the act, procurement, or culpable negligence
of any other, while such other is engaged in the perpetration
of any crime or misdemeanor, not amounting to felony ; or in
an attempt to perpetrate any such crime or misdemeanor, in
cases where such killing would be murder at the common law,
shall be deemed manslaughter in the first; degree.
Sec. 9. Every person deliberately assisting another in the Manslaughter in

commission of self-murder, shall be deemed guilty of man

slaughter in thc first degree.

Sec. 10. The willful kiHing of an unborn infant child, by Manslaughter in

any injury to the mother of such child, which would be murder
if it resulted in the death of such mother, shall be deemed
manslaughter in the first degree.

Sec. 11. Every person who shall administer to any woman Manslaughter in... " the second de-

pregnant with a quick child, any medicine, drug, or substance sree-

whatever, or shall use or employ any instrument or other means,
with intent thereby to destroy such child, unless the same shall

have been necessary to preserve the life of such mother, or
shall have been advised by two physicians to be necessary for

such purpose, shall in case the death of such child or of such
mother be thereby produced, be deemed guilty of manslaughter
in the second degree.

Sec. 12. The killing of a human being by another, in a Manslaughter,°
. . howdeflued.

heat of passion, upon sudden provocation, or in sudden com

bat, intentionally, but without premeditation, shall be deemed

manslaughter, in the second degree.

Sec. 13. Every person who shall unnecessarily kill another, Manslaughter in
. , . , . the second dc-

except by accident or misfortune, and except in cases mention- ■*">•.nuw if-

ed in subdivision two of section five of this chapter, either
while resisting an attempt by such other person to commit

any felony, or to do any other unlawful act, or after such

attempt shall have failed, sha-ll be deemed guilty of manslaugh

ter in the second degree.

Sec. 14. The killing of a human being by another in the Manslaughter in
heat of passion, without a design to effect death, but with agree denned,

dangerous weapon, or in a cruel or unusual manner, shall be

deemed manslaughter in the second degree.

Sec. 15. The involuntary killing of a human being by the Manslaughter in
act, procurement, or culpable negligence of another, while such ined.*1"™'
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other persoa is engaged in the commission of a trespass, or

other injury to private rights or property, or engaged in an

attempt to commit such injury, or were engaged in an unlaw
ful act, which killing would not be manslaughter in the first
or s«cond degree, according to the provisions of the preceding
sections of this chapter, shall be deemed manslaughter in the-
third degree.

Maniiangwerin Sec. 16. If the owner of a mischievous animal, knowing its
egret.
pr0pens]tieg) willfully suffer it to go at large, or shall keep it
without ordinary care, and such animal while so at large or not

confined, kill any human being who shall have taken all the
precautions which the circumstances may permit to avoid such

animal, such owner shall be deemed guilty of manslaughter in
the third degree.

Kaniisughtwin Sec. 17. Any person navigating any boat or vessel for gain
'
who shall willfully or negligently receive so many passengers,
or such a quantity of other lading that by means thereof such

boat or vessel shall sink or overset, and thereby any human

being shall bo drowned or otherwise killed, shall be deemed

guilty of manslaughter in the third degree.
Manslanghter in Sec. 1&. If the captain, or any other person, having charge

of any steamboat used for the conveyance of passengers, or if
the engineer or other person, having charge of the boiler of
such boat, or of any other apparatus, for the generation of

steam, shall, from ignorance or gross neglect, or for the pur

pose of excelling any other boat in speed, create or allow to
be created such an undue- quantity of steam as to burst or
break the boiler or other apparatus in which it shall be gener
ated, or any apparatus or machinery connected therewith, by
which in bursting or breaking any person shall be kiKed, every
such captain, engineer or other person, shall be deemed guilty
of manslaughter in the third degree.

Manstawrtitw in Sec. 19. If any physician, while in a state of intoxication,
•hetniradegrco. . , . - i i ., . .

shall without a design to effect death, administer any poison,

drug or medicine, or do any other act to another person, which

shall produce the death of such other, he shall be deemed

guilty of manslaughter in the third degree.

sunsian hteria
Sec- ^' ^e involuntary killing of a human being by* an-

gree'dean'Jdi."" other, with any weapon not dangerous, or by any means neither
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cruel nor unusual, in the heat of passion, shall! he deemed man

slaughter in the fourth degree.

Sec. 21. Every other killing of a human being by the act, Man»iani*ur inJ °. m * '
the fourlh <le-

procurement, or culpaWe negligence of another where such«"«-

killing is not justifiable or excusable, or is not declared in this

chapter murder, or manslaughter W some other degree, shall
be deemed manslaughter in the fourth, degree.

Sec. 22. Persons convicted of manslaughter in the first, J,°S5',r'i»
second, or third degrees, shall be punished by imprisonment andthiJd"cc°"d
in the territorial prison as follows : Persons convicted of man-

Uegrce8-

slaughter in the first degree, fo term not less than seven

years ; if convicted of manslaughter in the second degree, for
a term no/ more than seven nor less than four years ; if con
victed of manslaughter in the third degree, for a term not

more than four years nor less than two years.

Sec. 23-. Every person convicted of manslaughter in the ^VuSSu/in
fourth degree, shall be punished by imprisonment in the terri- a^/,,""1'
torial prison for two years, or by imprisonment in a county
jail not exceeding one year, or by a fine not exceeding one
thousand dollars, or by both such fine and imprisonment.

Sec. 24. Every person who shall by previous engagement or jj^" in *

appointment, fight a duel within the jurisdiction of this terri

tory, and in so doing shall inflict a wound upon any person,
whereof the person so injured shall die, shall be deemed guilty
of murder in the second degree.
Sec. 25. Every person who shall be the second of either second in »
party in such duel as is mentioned in the preceding section,
and shall be present when such wound shall be inflicted,

whereof death shall ensue, shall be deemed to be an accessory
before the fact to the crime of murder in the second degree.
Sec. 26. Every person who shall fight a duel, or act as a jnr:,si^.;».
second or surgeon in the same, by previous arrangement, with- ii«, fcV.* .
out this territory, shall bo incapable of voting or holding any
office within this territory, forever thereafter.

Sec. 27. Every person who shall engage in a duel with aoyDnel onto, tn8
deadly weapon, although no homicide ensue, or shall challenge

lerrilurl'

another to fight such duel, or shall send or deliver any written

or ve,rbal message, purporting or intending to bo such chal

lenge, although no duel ensue, shall be punished by imprison
ment in the territorial prison not more than ten years, nor less
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Accepting nr
carrying chal
lenge, etc.

Posting another
he.

Maiming or
disngurirg.

Assanlt with
inn'nt to mir-
der, he.

Attempt to imp
d<T by puiscn,
he.

Roi.hinp, being
armed, ho.

than three years, and shall he incapable of voting or holding
any office of trust cr profit under the laws of this territory.
Sec. 28. Every person who shall accept such challenge, or

who shall, knowingly, carry or deliver any such challenge cr

message, whether a duel ensue or not, and every person who

shall be present at the fighting of a duel with deadly weapons,

as an aid, or second, or surgeon, or who shall advise, or en

courage, or promote such duel, shall be punished in the terri
torial prison not more than two years, nor less than one year.
Sec. 29. If any person shall post another, or in writing or
print he shall use any repro^phful and contemptuous language
to, or concerning another, for not fighting a duel, or for not

sending or accepting a challenge, he shall be punished by im

prisonment in the territorial prison not more than one year,

nor less than six months, or by fine not exceeding five hundred

dollars, nor less than one hundred dollars.

Sec. 30. If any person with malicious intent to maim or dis
figure, shall cut out or maim the tongue, put out or destroy
an eye, cut or tear off an ear, cut or slit or mutilate the nose

or lip, or cut off or disable a limb or member of any person,

every such offender and every person privy to such intent, who

shall be present aiding in the commission of such offense, shall

be punished by imprisonment in the territorial prison not more

than five years, nor less than one year, or by fine not exceed

ing one thousand dollars, nor less than two hundred dollars.

Sec. 81. If any person shall assault another, with intent to
murder, or to maim, or to disfigure his person in any of the

ways mentioned in the next preceding section, he shall be pun

ished by imprisonment in the territorial prison not more than

five years, nor less than one year, or by fine not exceeding one

thousand dollars, nor less than one hundred dollars.

Sec. 32. If any person shall attempt to commit the crime of
murder, by poisoning, drowning, or strangling another person,

or by any means not constituting an assault, with intent to

murder, every such offender shall be punished by imprisonment

in the territorial prison not more than ten years, nor less than

one year.

Sec. 33. If any person shall assault another, and shall
feloniously rob, steal, and take from his person any money or

other property .which may be the subject of larceny, such rob
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ber being armed with a- dangerous weapon, with intent, if re
sisted, to kill or uiaitn the person robbed, or if being so armed,
be shall wound or strike the person robbed, he shall be pun

ished by imprisonment in the territorial prison not more than
ten years, nor less than three years.

Sec. 34. If any person, being armed with a dangerous weap- Assault with
i ii i i ■ i i ii intent to rob,

on, shall assault another with intent to rob or to murder, he *"•-., being
* . . . . . armed.

shall le punished by imprisonment in the territorial prison not
more than five years, nor less than one year.

Sec. 85. If any person shall by force and violence, or by Robbing not• r '
.

' J being armed.
assault and putting in fear, f-jloniously rob, steal, and take

from the person of another, any money or other property
which may be the subject of larceny, Buch robber not being
armed with a dangerous weapon, he shall be punished by im

prisonment in the territorial prison, not more than three years,
nor less than one year.

Sec. 3G. If any person, not being armed with a dangerous *«»<>» to rob,
weapon, shall assault another with force and violence, and with arn"r'1-

intent to rob or steal, he shall be punished by imprisonment in

the territorial prison, not more than two years, nor less than
six months.

Sec. 37. If any person, either verbally or by any written or Attempt to ex-
i • • i ii i- • i i ■ . tort moner bf

printed communication, shall maliciously threaten any injury thre»t», «tc.

to the person or property of another, with intent thereby to
extort money, or any pecuniary advantage whatever, or with

intent to compel the person so threatened to do any act against
his will, he shall be punished by imprisonment not more than
one year, nor less than six months, or by fine not exceeding
five hundred dollars, nor less than one hundred dollars.

Sec. 38. If any person shall ravish, and carnally know any Rjpe-
female, of the age of ten years or more, by force -and against
her will, he shall be punished by -imprisonment in the territo

rial prison, not more than thirty years, nar less than ten years ;
but if the fenmle on trial shall be proven to have been at the
time of the offense, a common prostitute, he maybe imprisoned
not more than one year.

Sec. 39. If any person shall unlawfully and carnally know Rir,c an'1 "blu,»
and abuse any female child under the age of ten years, he shall
he imprisoned in the territorial prison for life.
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AiMDitwith Sec. 40. If anv person shall assault any female, with intent
intent to commit . .ripe. to commit the crime of rape, he shall be punished by imprison

ment in the territorial prison, not more than ten years, nor less

than one year.

Fiue imprisen- Sec. 41. Every person who, without lawful authority, and

uiieV.
°w P
willfully or maliciously, and with a wrongful intent, shall forci

bly or secretly confine or imprison any other person in this

territory against his will, or shall forcibly carry or send such

person out of the territory against his will, or forcibly seize

and confine, or inveigle or kidnap any other person, with intent

either to cause such person to be secretly confined or impris

oned in this territory, against his will, or to cause such person
to be sent out of this territory, against his will, or to be sold

as a slave, or in any way held to service against his will ; and

every person who shall sell, or in any manner transfer for any

Kidnapping, term, the service or labor of any negro, mulatto or other per-
uow puaished boq ^ color, who shall have been unlawfully seized, taken, in

veigled or kidnapped from this territory, to any state, place or

country, shall be punished by imprisonment in the territorial

prison, not more than five years, nor less than one year, or by

fine not exceeding one thousand dollars, nor less than five hun

dred dollars.

Kidnapping and Sec- 42. Every offense mentioned in the next preceding see-
where to he J re
prosecuted. tion, may be tried either in the county in which the same may

have been committed, or in any county in or to which the person

so seized, taken, inveigled, kidnapped, or sold, or whose ser

vices shall bo so sold or transferred, shall have been taken,

confined, held, carried, or brought, and upon the trial of any
such offense, the consent thereto of the person so taken, in

veigled, kidnapped or confined, shall not be a defense, unless

it shall bemade satisfactorily to appear to the jury, that such

consent was not obtained "by fraud, nor extorted by duress

or by threats.

rowmiinii food, See. 43. If any person shall mingle any poison with any
food, drink, or medicine, with intent to kill or injure any other

person, or shall willfully poison any spring, well, or reservoir
of water, with such intent, he shall be punished by imprison
ment in the territorial prison, not more than ten years, nor less

than one year.

6.,
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Sec. 44. If any person shall assault another, with intent to Afwniiwithta-
. , , , tent to commit

commit any burglary, robbery, rape, manslaughter, mayhem, burglary, **.,

or any felony, the punishment of which assault is not herein
prescribed, shall be punished by imprisonment in the territorial
prison, not more than three years, nor less than six months, or
by fine not exceeding one thousand dollars, nor less than one
hundred dollars.

CHAPTER 5.

OFFENSES AGAINST PROPERTY.

Section 1. Every person who shall willfully and maliciously Burning dweii-
burn in the night time, the dwelling house of another, whereby thnebyhwhicii"
the life of any pers6n shall be destroyed, or shall in the night destroyed.50"

"

time, willfully and maliciously set fire to any other building
owned by himself or another, by the burning whereof such

dwelling house shall be burnt in the night time, whereby the

life of any person shall be destroyed, shall suffer the same

punishment as provided for the crime of murder in the second

degree ; but if the life of no person shall have been destroyed, ^™n not°ae-
he shall be punished by imprisonment in the territorial prison

tU°Tta-

not more than fourteen years, nor less than seven years ; and

if at the time of committing the offense there was no person
lawfully in the dwelling house so burnt, he shall be punished by

imprisonment in the territorial prison not more than ten years,

nor less than three years.

Sec. 2. Every person who shall willfully and maliciously burn Burning ho»»* r '
, . in the d»y time.

in the day time the dwelling house of another, or any building

adjoining such dwelling house, and shall willfully and ma

liciously set fire to any building owned by himself or another,

by the burning whereof such dwelling house shall be burnt in

the day time, or shall in the day time willfully and maliciously
set fire to any building owned by himself or another, by the

burning whereof such dwelling house shall be burnt in the

night time, 4<l shall be punished by imprisonment in the ter
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ritorial prison, not more than fifteen years, nor less than five

years.
Darning cborch, Sec. 3. Every person who shall willfully and maliciously
court-house, ... .kc, »t nigm. burn in the night time, any meeting house, church, court house,

town house, college, academy, jail, or other building erected
for public uses, or any ship, steamboat, or other vessel, or

banking house, warehouse, store, manufactory, or mill of an

other, or any bam, stable, shop, or office of another, within

the curtilage of any dwelling house, or any other building by
the burning whereof any building mentioned in this section

shall be burned in the night time, shall be punished by im

prisonment in the territorial prison not more than fifteen years,

nor less than five years..

Burning cimrcu Sec. 4. Every person who shall willfully and maliciously
hum, in tho day time, any building mentioned in the next pre

ceding section, the punishment for which, if burnt in the night
time, would be imprisonment in the penitentiary not more than

fifteen years nor less than five years, shall be punished by im

prisonment in the territorial prison not move than eight years,

nor less than four years.
**'

"■)"*» Sec. 5. Every person who shall willfully and maliciously

pmi'id»hoj.1'ow burn, in the night time or day time any banking house, ware

house, store, manufactory, mill, barn, stable, shop, out house,

or other building whatever of another, other than is mentioned

in the third section of this chapter, or any bridge, lock, dam,
or flume, shall be punished by imprisonment in the territorial

prison, not more than eight years, nor less than four years ;

and every person who shall make an unsuccessful attempt to

commit either of the offenses mentioned in this or the prece

ding sections of this chapter, shall be punished by imprison
ment in the territorial prison for a term not exceeding five

yenrs, nor less than one year.

mimim; board., Sec. C. Every person who shall willfully and maliciously
burn any pile or parcel of boards, timber, or other lumber, or

any stack of hay, grain, or other vegetable product severed

from the soil but not stacked, or any standing grain, grass, or

other standing product of the soil, shall be punished by impris
onment in the territorial prison not more than two years, nor,'

less than six months.
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Sec. 7. The preceding sections shall severally extend to a Married women

married woman who may commit either of the offenses therein

described, though the property burnt or set fire to may belong

partly or wholly to her husband.
Sec. 8. Every person who shall willfully burn any goods, i* u, inlur*
wares, merchandise, or other chattels, which shall be at tho

time insured against loss or damage by fire, with intent to in

jure the insurer, whether such person be the owner of the prop
erty burnt or not, shall be punished by imprisonment in the
territorial prissn not more than ten years, nor less than three

years.

Sec. 9. Every person who shall break and enter any dwell- "u.u«i'.r,r'iu^ulJ
ing house in the night time, with intent to commit the crime of
murder, rape, robbery, larceny, or any other felony, or after

having entered with such intent, shall break any such dwelling
house in the night time, any person being then lawfully therein,
and the offender being armed with a dangerous weapon at the

time of such breaking, or entering, or so arming himself in such
house, or making an actual assault on any person lawfully
therein, shall be punished by imprisonment in the territorial

prison not more than twelve years, nor less than four years.

Sec. 10. iEvery person who shall break and enter any bummry, not* *
t

" heing Hrmed tr
dwelling house in the night time, with such intent as is men-mikinK aiso,iis•

tioned in the last preceding section, or who, having entered

with such intent, shall break such dwelling house in the night

time, the offender not being armed or arming himself in such

house with a dangerous weapon, nor making an assault upon

any person then being therein, shall be punished by imprison

ment in the territorial prison not more than five years, nor less
than two years.

Sec. 11. Every person who shall break and enter in the b^ak'^cin^
night time, any office, phop, or warehouse, not adjoining to or iusht-

occupied with a dwelling house, or any ship, steamboat or vessel,

within the body of any county, with intent to commit the

crime of murder, rape, robbery, larceny, or any other felony,
shall -be punished by imprisonment in the territorial prison
not more than three years, nor less than one year.

Sec. 12. Every person who shall enter in the night time, pu^d'.*""
without breaking, or shall break and enter in the day time, any

4
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dwelling house, or any out house thereto adjoining, and occu

pied therewith, or any office, shop, or warehouse, or any ship,

steamboat, or vessel, within the body of any county, with in

tent to commit the crime of murder, rape, robbery, larceny or

other felony, shall be punished by imprisonment in the territo

rial prison not more than four years, nor less than six months ;
and every person who shall make an unsuccessful attempt to

commit either of the offenses specified in this or the preceding
six sections of this chapter, shall be punished by imprisonment
in the territorial prison for a term not exceeding two years,

nor less than six months.

i.ircnyin.iwci- Sec. 13. Every person who shall commit the crime of lar-
ling Uou"'' *c' ceny in any dwelling house, office, shop, bank, or warehouse,

ship, steamboat, or vessel, or shall break and enter in the night

time or day time, any meeting house, shurch, court house, town

house, college, academy, or other public building erected for

public use, and steal therein, shall be punished by imprison

ment in the territorial prison, not more than three years, nor

less than one year, or by imprisonment in the county jail not
more than one year, nor less than three mouths, or by fine not

exceeding five hundred dollars,

stealing from; Sec. 14. Every person who shall commit the offense of lar

ceny, by stealing from the person of another, shall be punished

by imprisonment in the territorial pri.ion, not more than four

years, nor less than two years, or by imprisonment in the county

jail not more than two years, nor less than three months, or

by fine not exceeding five hundred dollars.

!'i^*ngr»iw Sec. 15. Every person who shall commit the crime of lar

ceny, by stealing of the property of another, any money,

goods, or chattels, or any bank note, bond, promissory note, bill

of exchange, or other bill, order, or certificate, or any book of

accounts, for or concerning money or goods due or to become

due, or to be delivered, or any deed or writing containing a

conveyance of land, or any other valuable contract in force,

or any receipt, release, or defeasance, or any writ, process, or

public record, if the property stolen shall exceed the value of
one hundred dollars, shall be punished by imprisonment in the

territorial prison, not more than three years, nor less than one

year; and if the property stoleu shall not exceed the value of

lu value.
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one hundred dollars, he shall be punished liv imprisonment in simple i"1™/* * » * letfs lhan$10U.
the county jail, not more than two years, nor less than three
months, or by fine not exceeding three hundred dollars.

Sec. 16. Every justice of the peace shall have jurisdiction jnMice of the
, ...... niiii • peace to have

concurrently 'with the district court, of all the larcenies men- concurrent ju-
risdiction of

Uoned in the fifteenth section of this chapter, when the money i»rceuie».

or other property stolen shall not be alleged to exceed the val-

ue of twenty dollars ; and of all other larcenies whatever, and
all embezzlements, when the money or other property stolen or

embezzled, shall not be alleged to exceed the value of fifteen
dollars; in all which cases, the punishment shall be by fine not

exceeding fifty dollars, or by imprisonment in a county jail
not exceeding three months, or by both such fine and impris

onment, saving to every person who shall be convicted before

a justice, the right to appeal as in other cases.

Sec. IT. Every person who shall buy, receive, or aid in the s?J™'g££i;.
concealment of stolen mono}', goods, or property, knowing the
same to have been stolen, shall bo punished by imprisonment

in the territorial prison, not more than four years, nor less
than one year, or by imprisonment in the county jail not more
than two years, nor less than three mouths, or by fine not ex

ceeding five hundred dollars.

Sec. IS. Every justice of the peace shall have jurisdiction ■7"r,'s,,i"'on "'^ J t J Justice in c:ise

concurrent with the district court, as before provided, of all |!,J|"„''™U,{^"'
offenses of buying, receiving, or aiding in the concealment of

stolen goods or other property, in all case3 in which they would

have had jurisdiction of a larceny of the same goods or other

property ; and the punishment of buying, receiving, or aiding
in the concealment of such goods or other property, shall be

the same as iu the case of a larceny of the same goods or

other property, with the same right of appeal on conviction.

Sec. 19. In any prosecution for the offense of buying, re- mayT«"riedV«-
ceiving, or aiding in the concealment of stolen money or other 'tnvicYiV*

property known to have been stolen, it shall not be necessary
to aver, nor on the trial thereof to prove that the person who

stole such property, has been convicted.

Sec. 20. The officer who shall arrest any person charged as ome*r»rrr»tini

•\ principal or accessary in any robbery or 1 ireeny, shall use \\™mZ aii/wli-
a reasonable diligence to secure the property alleged to be ^

. hI»1«*fur ii*m
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stolen, and after seizure, shall bo answerable for the same ;

and bo shall annex a schedule thereof to his return of the war

rant, and upon conviction of tho offender, the stolen property
shaJl be restored to the owner,

rroswntor ana gee. 21. Upon any conviction- of burglary, robbery or lar-
ulflcer when and r " • ° " ' »

uuw pud. ceny, the court may order a meet recompense to the prosecu-

tor, and also to the officer who has secured and kept the stolen

property, not exceeding their actual expenses, with a reason

able allowance for their time and trouble, to bo paid by the

county treasurer.
KmbPiiipment Sec. 22. If any cashier or other officer, or any agent,clerk,
by onlcers, Ate, t

* °
•r corporation, or servant of any incorporated bank, shall embezzle or fraud

ulently convert to his own use, or shall fraudulently take or

secrete, with intent to convert to bis own use, any bullion,

money, note, bill, obligation or security, or any other effects or

property belonging to and in possession of such bank, or be

longing to any person and deposited therein^ he shall be deemed

to have committed tho crime of larceny in such bank.

■mbrMiement Sec. 23. If. any officer, acrent, clerk or servant of any in-
by ofllcera. J J a J J
•genu, cierita, corporatcd company, or if any clerk, agent or servant of any

private person, or of any copartnership, except apprentices
and other persons under the ago of sixteen years, shall embez

zle or fraudulently convert to his own use, or shall take and

secrete with intent to embezzle and convert to his own use,

without consent of his employer or master, any money or prop

erty of another which shall have come to his possession, or

shall be under his oarc by virtue of such employment, he shall

be deemed to have committed the crime of larceny.

r.mber*i(wnt SeCl 24. If any carrier or other person to whom any monev,
by currier and ^ *

.
•ih»rt. goods or other property, which may be the subject of larceny,

shall have been delivered to be carried for hire, or if any other

person who shall be intrusted with such property, shall embezzle

or fraudulently convert to his own use, or shall secrete with

intent to embezzle or fraudulently convert to his own use, any

money, goods or property, either in the mass as the same was

delivered, or otherwise, and beforo delivery of such money,

goods or property, at the places where or to the persons to

whom they were to be delivered, he shall be deemed to have

committed the crime of. larceny.
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Sec. 25. Anv warehouseman, storage, forwarding or com- Emb«nem™t
. .

' ' ° ' ° or fraudulent
mission merchant or miller, or his or their agents, clerks or »<'>iingby w»r»-

servants who shall embezzle or fraudulently convert to his or

their own use, or fraudulently sell or otherwise dispose of for

his or their own gain, profit or advantage, without the consent

of the owner thereof, any grain, flour, pork, beef, wool, or other

goods, wares or merchandize, which shall have been received by
such warehouseman, miller, or storage, forwarding or commis

sion merchant, to be stored for hire orjur other purpose, shall
be deemed to have committed the crime of larceny.

Sec. 26. If any person having in his possession any money v'";™' ""i^ir
belonging to this territory, or any county, town, city, or other nwney.V'iiuw"

municipal corporation, or school district, or in which this terri-
pun "''"'"

tory, or any county, town, city, village or other municipal cor

poration, or school district, has any interest, or if any collec
tor or treasurer of any town or county, or incorporated city,

town or village, or school district, or the treasurer or other dis

bursing officer of the territory, or any other person holding

any office under any law of this territory, or any officer of an

incorporated cotnpany, who now is ly virtue of his office, or
shall hereafter be intrusted with the collection, safe keeping,

receipt, transfer or disbursement, of any tax, revenue, fine, or

■other money, shall convert to his own use, in any way or man

ner whatever, any part thereof, or shall loan, witn or without

interest, any portion of the money intrusted to him as afore

said, or shall improperly neglect or refuse to pay over the

same, or any part thereof, according to the provisions of law,

he shall be_ deemed and adjudged to be guilty of embezzle
ment.

Sec. 27. Anv person who shall be guiltv of embezzling any J'|u'i>»t™<'nt

money prohibited by this or the last preceding section, not ex

ceeding in amount the sum of one hundred dollars, shall, upon
conviction thereof, be punished by imprisonment in the county

jail not more than twelve months, nor less than three months;
and any person who shall be convicted of embezzling a greater
sum than one hundred dollars, shall be punished by imprison

ment in the territorial prison, not more than three years nor

less than one year, and by a fine in each case of twice the amount

so embezzled ; and if the court cannot determine from the
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verdict of the jury or otherwise, tbe amount of the sum embez
zled, they shall impose such fine as in their discretion shall

bo adequate and corresponding as nearly as may be, with the

penalty imposed by this section ; and every refusal by an

officer, to pay any sum lawfully demanded, shall be deemed an

embezzlement of the sum so demanded.

lector""'11
an Sec. 28. Any person demanding of any officer any sum of

money which he may be entitled to demand and receive, who

shall be unable to obt i the same, by reason of the money

having been embezzled as aforesaid, if he shall neglect or
refuse, for thirty days after making such demand, to make com

plaint against such officer, shall be deemed an accessory, and

upon conviction thereof, shall be fined in a sum not exceeding
one hundred dollars.

cjn.tru.-iive Sec. 29. The refusal of any officer to pay any demand in
UJlWZZllllL'lll. ... - . . , • 1 ,

specie, where the sum so demanded was actually received by

such officer, in good faith, in checks, drafts, certificates of

deposit, or currency which may have depreciated in value,

provided payment be tendered in the checks, drafts, certificates

of deposit, or currency by such officer, or to.pay any sum de

manded of him, when there is reasonable doubt as to his duty

or authority to pay the same, on such demand, or where such

refusal is not with a wrongful intent, shall not be construed to

be an embezzlement, according to the intent and meaning of

the twenty-sixth and twenty-seventh sections of this chapter,
oilier, tec. to gcc, 39, Everv officer or other person mentioned in the]uy i.vit sumo * ■»
muiuj received, twenty-sixth section of this chapter, shall pay over the same

money that he may have received in the discharge of his duties,

and shall not set up any amount as a set-off against any money

so received, and all justices of the peace, clerks of the district

Hani- for (1b« courts, sheriffs, and other officers, shall pay into the respective

whereto
bo
treasuries, all the money collected on fines, within thirty days,
after said moneys may be collected.

warehoiuomen, Sec. 31. If any warehouseman, miller or storage, forward
er., nukrn« J '

,
° '

faiieroccipt, in<j or commission merchant, or his or their agents, clerks or

servants, shall willfully and fraudulently make or utter any
receipt, or other written cvidenco of the delivery into any
warehouse, mill, store, or other building belonging to him,

them, or cither of them, or his> or their employers,, of any.
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grain, flour, pork, beef, wool or other goods, wares or merchan

dize, which shall not have been so received or delivered into

such mill, warehouse, stove or other building, previous to the

making and uttering of such receipt or other written evidence

thereof, shall be punished by imprisonment in the territorial

prison not more than two years nor less than one year.

Sec. 32. Every person who shall falsely personate or repre- r.-.i.dr por.on-

sent another, and in such assumed character shall receive any

money or other property whatever, intended to be delivered to

the party so personated, with intent to convert the same to his

own use, shall be deemed by so doing to have committed the

crime of larceny.
Sec. 33. If any person shall designedly, by any false pre- 0rb,V"bv'rais^rop
tense or by any privy or fulsc token, and with intent to de-1'"""""'*'

fraud, obtain from any other person any money or goods,
wares, merchandize, or other property, or shall obtain with

such intent the signature of any person to any written instru
ment, the false making whereof would be punishable as forgery,
he shall be punished by imprisonment in the territorial prison
not more than five years, nor less than one year, or by fino

not exceeding five hundred dollars, nor less than fifty dollars.

Sec. 34. Every person who shall be convicted of any gross Gross fraud,
fraud or cheat at common law, shall be punished by imprison

ment in the territorial prison not more than four years nor less

than one year, or by fine not exceeding one thousand dollars

nor less than fifty dollars.

Sec. 35. If any person shall willfully cast away, burn, sink, ^'^f ""■*■
or otherwise destroy any ship, steamboat or vessel, within the vc,,e"' tc

body of any county, with intent to injure or defraud any owner

of such vessel, steamboat, or ship or the owner of any property
laden on -board the same, or any insurer of such vessel or

property, or of any part thereof, he shall be punished by im

prisonment in the territorial prison not more than ten years

nor less than three years.

Sec. 3G. If any person shall lade, equip, or fit out, or assist Ladinsor m-
- . , tinR nut Vk'SHtl,

in lading, equincinjr, and fitting out any steamboat, ship or *<••,withimcut
, , . i • i ii i i tudesno il

vessel, with the intent that the same shall be cast away, burnt,

sunk, or otherwise destroyed, to injure or defraud any owner

or insurer of such vessel, or of any property laden on board
4*
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M ik;ng or rro-

the same, he shall bo punished by imprisonment in the territo

rial prison not more than five years, nor less than two years,

or by fine not exceeding five thousand dollars, nor less than

one hundred dollars.

•xiiihiTi"!! i"'.s Sec. 87. If the owner of any ship, steamboat, or vessel, or
'any property laden or pretended to be laden on board the
same, or if any other person concerned in the lading or fitting
out of such ship, steamboat or vessel, shall make out or exhibit

or cause to be made out or exhibited, any false or fraudulent

invoice, bill of lading, bill of parcels, or other false estimates

of any goods or property laden or pretended to be laden on

board such vessel, with intent to injure or defraud any insurer

of such vessel or property, or any part thereof, he shall be

punished by imprisonment in the territorial prison not more

than three years, nor less than one year, or by fine not more

than five hundred dollars, nor less than one hundred dollars.

Sec. 38. If any master or other officer or mariner of a ship,
steamboat or vessel, shall make or cause to be made, or shall

swear to any false affidavit or protest, or if any owner or other
person concerned in such vessel, or in the goods or property

laden on board of such vessel, shall procure any such false
affidavit or protest to be made, or shall exhibit the same with

intent to injure or deceive or defraud any insurer of such ship,

steamboat or vessel, or of the goods or property laden on board
the same, or any other person, he shall be punished by impris
onment in the territorial prison not more than five years, nor

less than two years, or by fine not exceeding one thousand

dollars, nor less than one hundred dollars.

in»!.-r'"isiimii-is" Sec. 39. Every person who shall willfully and maliciously
i'ie imt*..,mi

'
kill, maim, or disfigure any horses, cattle, or other beasts, of

lir-.p fly. ,
another person, or shall willfully and maliciously administer
poison to any such beasts, or expose any poisonous substance

with intent that the same may be taken or swallowed by them,
or shall willfully and maliciously destroy or injure the personal
property of another, in any manner by any means not particu

larly mentioned or described in this chapter, all be punished
by imprisonment in the county jail not more than two years,
nor less than three months, or by fine not exceeding five hun

dred dollars, nor less than fifty dollars.
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ions m-
dftms,

Sec. 40. If any person shall falsely er fraudulently repre-seiungund«• r J J V without title.
sent that he is the owner of any parcel or tract of land to

which he has no title, and shall execute any deed of the same,

with intent to defraud any person whatever, he shall be punish

ed by imprisonment in the territorial prison not more than two

years, nor less than six months.

Sec. 41. Every person who shall willfully and maliciously y*}.1™
break down, injure, remove or destroy any dam, reservoir,

canal or trench, or any gate, flume, flash boards, or other ap

purtenances thereof, or of the wheels, mill gear, or machinery
of any mill, or shall willfully or wantonly, and without color
of right, draw off the water contained in any mill-pond, reser

voir, canal, or trench, shall be punished by imprisonment in

the territorial prison, not more than two years, nor less than
six months, or by fine not exceeding four hundred dollars, nor

loss than fifty dollars.

Sec. 42. Every person who shall willfully or maliciously juJytoTrMget,
break down, injure, remove or destroy any pablicfoll m bridge,

r" *'

or railroad, or plank road, or telegraph posts or wires, or any

turnpike or plank road gate, or any lock, culvert, or embank

ment of any canal, or shall willfully or maliciously make any

aperture or breach in any such embankment, with intent to de

stroy or injure the same, shall be punished by imprisonment

in the territorial prison, for not more than three years, nor

leas than six months, or by fine not exceeding six hundred dol

lars, nor less than fifty dollars.

Sec. 43. Every person who shall willfully and maliciously or ?J,lict100?rsai°"
wantonly and without cause, cut down and destroy, or by gird- *°ede,or4Ca™c,"aI
ling, lopping, or otherwise, shall injure any fruit tree, or any
other tree not his own, standing or growing for shade, orna

ment or other useful purposes, or shall maliciously or wanton

ly break the glass, or any part of it
,

in any building not his

own, or shall maliciously break down any fence belonging to

or inclosing land not his own, or shall maliciously throw down

or open any bars., gate or fence, and leave the same down or

open, or shall maliciously and injuriously sever from the free

hold of another any produce thereof, or anything attached there

to, shall be punished by imprisonment in the county jail, not

more than ono year, nor less than three months, or b
y fine not

exceeding two hundred dollars.
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Malicious in
jury to monu
ments, guide
toards, Ate.

Trespassing in
gardens,
orchards, &c.

Jarisdirtion of
justices.

Willful injury
to trees, he,
upon lands of
any person.

Sec. 44. Every person who shall willfully and maliciously break

down, injure, remove, or destroy, any monument erected for

the purpose of designating the boundaries of any tract or lot of

land, or any tree marked for that purpose, or shall so break

down, injure, remove, or destroy, any milestone, mile board, or

guide board, erected upon any highway, or other public way,

turnpike, or railroad, plank road, or shall willfully or malicious

ly deface or alter the inscription on any such stone or board,

or shall willfully or maliciously mar or deface any building, or

any sign board, or shall extinguish any lamp, or break, de

stroy, or remove any lamp or lamp post, or any railing or post,
erected on any bridge, side walk, street, highway, court or

passage, shall be punished by fine, not exceeding one hundred

dollars, or by imprisonment in the county jail not more than
six months.

Sec. 45. Every person who shall willfully commit any tres

pass by entering upon the garden, orchard, or other improved

land of another without permission of the owner thereof, and

with intent to cut, take, carry away, destroy, or injure the

trees, grain, grass, hay, fruit or vegetables there growing, or

being, shall be punished by fine, not exceeding ifteen dollars

nor less than three dollars.

Sec. 46. Every justice of the peace shall have concurrent

jurisdiction in his own county, with the district court, of all

offenses mentioned in the last three preceding sections of

this chapter, when the value of the trees, fruit, grain or other

property injured, destroyed, taken, or carried away, or the in

jury occasioned by the trespass shall not exceed the sum of
one hundred dollars, and in such case, the punishment shall bo

by fine, not exceeding fifty dollars nor less than five dollars.

Sec. 47. Any person who shall willfully and without author
ity, cut down or destroy, or shall injure by girdling, or other

wise any tree growing or standing upon the private property

of any individual or cut any timber or wood upon such prop

erty, or take, carry, or haul away therefrom, any timber or

wood, previously cut or severed from the freehold ; or who

shall willfully and without authority, dig or carry away any
mineral, earth or stone, from any such land, shall be held guil

ty of a misdemeanor, and upon conviction of any of the said of
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fenscs, shall be punished by imprisonment in the county jail of
the proper county, not more than one year, or by fine not ex

ceeding five hundred dollars, nor less than five dollars.

Sec. 48. Any justice of the peaco shall have concurrent ju- Juriniici inner

risdiction in his own county, with the district court, of any of- »•a«•

fenses in the preceding section specified, when the value . of

trees, wood, timber, mineral, earth or stone, shall be alleged

not to exceed the sum of one hundred dollars, and in such case
the punishment shall be by fine, not less than five, nor more

than one hundred dollars ; and if any person, on conviction of
such offense, shall refuse or neglect for the space of ten days,
to pay such fine, it shall be lawful for the justice before whom

the conviction was had, to commit such person to the jail of
the proper county, for a period not less than ten, nor more

than thirty days.
Sec. 49. If any person shall willfully and maliciously set on rmi'praTiVri!
fire, or cause to be set on fire, any woods or prairie, or other

grounds, other than his own, or shall intentionally, or by ne

glect, permit the'fire to pass his own prairie or grounds, to tho

injury of any other person or persons, every person so offending
shall, on conviction thereof, for every such offense, be fined in

a sum not exceeding five hundred dollars, nor less than ten dol

lars.

Sec. 50. That if any person shall, at any time hereafter, "'i""^.J" "",.
willingly and intentionally, or negligently and carelessly set {£"1"! ™; Ti'"-
on fire, or cause to be set on fire, any woods, prairies or other *"!"

grounds whatsoever in any part of this territory, every person
so offending shall forfeit any pay not less tiian five dollars nor

more than one hundred dollars : Provided, that this section
shall not extend to any person who shall set on fire, or cause to

lie set on fire, any woodi or prairie adjoining, his or her owns

farm or enclosure, for the necessary protection thereof from

accident by fire, by giving to his or her neighbors one day's
notice of such intention: Provided, farther, that in case the

neighbors come together and participate in the burning of any
wood, prairies or grounds, the notice specified in this section

shall not be necessary or given : Provided, also, that this sec
tion shall not be construed to take away any civil remedy,
which any person may be entitled to for any injury which may
be done or reo.eiv.cd. in. consequence of such firing..
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runiityi man- Sec. 61. The penalties provided in the foregoing section
ner or recovery. i r o -o

shall be recovered by action of debt, before any justice of the

peace in the county where such offense shall have been com

mitted, upon complaint of any legal voter residing in the coun

ty where such offense has been committed.
pro»M«tion i.y Sec. 52. It shall be the duty of any person who shall have
nw to tuo any knowledge of such offense, or of any legal voter of the

county in which such offense has been committed, to prosecute
such offender in the name of the Territory of Dakota, and all
fines and penalties so recovered, shall be applied to the use and

support of the public schools in the township in which such

offense shall have been committed.

"I'l-use.

CHAPTER 5.

FORGERY AND COUNTERFEITING.

r.'^Tde'eciI9" Section 1. Every person who shall falsely make, alter, forge,
contract, &.c. or counterfeit any public record, or any certificate, return, or

attestation of any clerk of a court, register, notary public,

justice of the peace, or any other public officer, in relation to

any matter wherein such certificate, return, or attestation may

be received as legal proof, or any charter, deed, will, testa

ment, bond, or writing obligatory, letter of attorney, policy of

insurance, bill of lading, bill of exchange, promissory note, or

any order, acquittance, or discharge for money or other pro

perty, or any acceptance of a bill of exchange, indorsement,

or assignment of a bill of exchange or promissory note, or any
accountable receipt for money, goods or other property, with

intent to injure or defraud any person, shall be punished by

imprisonment in the territorial prison, not more than five

years, nor less than two years, or by imprisonment in the

county jail, net more than two years, nor less than one year,

rttmns forged Sec. 2. Every person who shall utter and publish as true,
] t'Ci'tUH for ,. 1 <. l 11 111' 1
toutracti. any false, forged, or altered record, deed, instrument, or other

writing mentioned in the next preceding section, knowing the
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same to be false, forged, or altered, with intent to injure or

defraud as aforesaid, shall be punished by imprisonment in

the territorial prison, not more than five years, nor less than

one year.

Sec. 3. Every person who shall falsely make, alter, forge, or ^i"™^'
counterfeit, any note, certificate, or other bill of credit issued

c,ffloer'

by any commissioner or other officer authorized to issue the

same for any debt of this territory, wkh intent to injure or

defraud as aforesaid, shall be punished by imprisonment in the

territorial prison, not more than seven years, nor less than

three years.

Sec. 4. Every person who shall make, alter, forge, or coun- 'oS"*?."*
terfeit any bank bill, promissory note, draft, or other evidence

of debt issued by any corporation or company duly authorized

for that purpose, by the laws of the United States, of any state

of the United States, or of this territory, or of any territory
of the United States, or of any other state, government, or

country, with intent to injure or defraud, shall bo punished by

imprisonment in the territorial prison, not more than five years,
aor less than one year.

Sec. 5. Every person who shall have in his possession any "™ijft "a"i""
forged, counterfeit,, or altered bank bill, promissory note, draft, p'a'js J^m"

t"

or other evidence of debt issued or purporting to have been
issued as is mentioned in the next preeeding section, with in

tent to utter the same as true or false, knowing the same to bo
so forged, counterfeited, or altered as aforesaid, shall be pun
ished by imprisonment in the territorial prison, not more than

Sve years, nor less than one year.

Sec. 6. Every person who shall utter or pass, or tender in ri*'"is co™-

payment as true, any false, altered, forged, or counterfeit note,

certificate, or bill of credit for any debt of this territory, Oi*
bank bill, promissory note, draft, or other evidence of debt,
issued or urporting to have been issued as is mentioned in the
fourth section of this chapter, knowing the same to be false,
altered, forged, or counterfeit, with intent to injure or defraud,
shall be punished by imprisonment in the territorial prison, not
more than five year?, nor less than one year.

Sec. 7. Every person who shall engrave, make or mer.dl or Makins « hiT-
begin to engrave, make or mend any plate, . block,, press, or }« nutnttVt
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im: wiih intent, 0ther tool, instrument, or implement, or shall make or provide

any paper or other materials adapted and designed for the

forging or making any false and counterfeit note, certificate,

or other bill of credit in the similitude of the notes, certificates,
or bills of credit issued by lawful authority for any debt of this

territory, or any false counterfeit note, or bill in the similitude

of the notes or bills issued by any bank or banking company
established in this territory, or within the United States, or

any territory thereof*, or within any other government or coun

try, and every person who shall have in his possession any
such plate or block engraved in any part, or any press or other

tool, instrument or implement, paper or other material adapted
and designed as aforesaid, with intent to use the same, or to

cause or permit the same to be used in forging or making any
such false and forged certificates, bills, or notes, shall be pun

ished by imprisonment in the territorial prison not more than

live years, nor less than one year.

TMtimonj .>r Sec. 8. In all prosecutions for forrrinrr or counterfeiting any
,.r hiuks wi, •.. notes, or bills of the banks before mentioned, or for uttering,

publishing, or tendering in payment as true, any forged, or

counterfeit bank bills or notes, or for being possessed thereof

with the intent to utter and pass them as true, the testimony
of the president and cashier of such banks may be dispensed

with, if their place of residence shall be out of this territory,
or more than forty miles from the place of trial; and the tes

timony of any person acquainted with the signature of the

president or cashier of such banks, or who has knowledgo of

the difference in the appearance of the true and counterfeit

bills or notes thereof, may be admitted to prove that any such

bills or notes are counterfeit.

»rornceriifl- Sec. 9. In all prosecutions for forging or counterfeiting any
unices mads note, certificate, bill of credit, or security issued on behalf of

the United States, or on behalf of any state or territo y, or for

uttering, publishing, or tendering in payment as true, any such

forged or counterfeit note, certificate, bill of credit, or security,
or for being possessed thereof with intent to utter or pass the

same as true, the certificate under oath of the secretary of the

treasury, or of the treasurer "f the United States, or of the
secretary or treasurer of any Jtate or territory on whose behalf
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such note, certificate, bill of credit, or security purports to
have been issued, shall be admitted as evidence for the pur

pose of proving the same to be forged or counterfeit.

Sec. 10. If any person shall fraudulently connect together Pra.nisient eon-* r .i a necung parti of
different parts of several bank notes, or other genuine instru- in,1raniean-

ments, in such [manner as to produce an additional note or in

strument, with intent to pass all of them as genuine, the same
shall be deemed a forgery in like manner as if each of them
had been falsely made or forged.

Sec. 11. If any fictitious or pretended signature, purporting Aiming ncti-
to be the signature of an officer or agent of any corporation, ia«•.

|hall be fraudulently affixed to any instrument or writing, pur

porting to be a note, draft, or other evidence of debt issued by
such corporation, with intent to pass the same as true, it shall

be deemed a forgery, though no such person may ever have

been an officer or agent of such corporation, nor such corpora
tion ever have existed.

Sec. 12. In any case where the intent to defraud is necessary intent to o>-
to constitute the offense of forgery, or any other offense that ami proof.

may be prosecuted, it shall be sufficient to allege in the indict

ment, an intent to defraud, without naming therein the partic

ular .person or body corporate intended to be defrauded; and

on the trial of such indictment, it shall be sufficient, and shall

not be deemed a variance if there appear to be an intent to
defraud the United States, or any state, territory, county, city,

town, or village, or any body corporate, or any public officer
in his official capacity, or any copartnership or member thereof,

or any particular person.

Sec. 13. Every person who shall counterfeit any gold or sil- connterf.-uins
ver coin, current by law or usage within this territory, and STpiwST

every person who shall have in his possession, at the same time,
pi"i

ten or more pieces of false money or coin, counterfeited in the

similitude of any gold or silver coin current as aforesaid, know

ing the same to be false and counterfeited, and with intent to

utter or pass the same as true, shall be punished by imprison

ment in the territorial prison, not more than five years, nor

le-s than one year.

Sec. 14. Every person who shall have in his possession, any n„.i„ i,«

number of pieces bss than ten of the counterfeit coin mentioned i!i"p,ut.""v".,iiV"
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in the next preceding section, knowing the same to be counter

feit, with intent to utter or pass the same as true, and any

person who shall utter or pass the same as true, and any per

son who shall utter, pass, or tender in payment as true, any
such counterfeit coin, knowing the same to be false and coun

terfeit, with intent to injure or defraud, shall be punished by

imprisonment in the territorial prison, not more than three

years, nor less than one year.

nikingtoii,, Sec. 15. Every person who shall cast, stamp, engrave, make

Ac.''
°ri,u ili '

or mend, or shall knowingly have in his possession any mould,

pattern, die, puncheon, engine, press, or other tool or instru

ment, adapted and designed for coining or making any counter

feit coin in the similitude of any gold or silver coin, current

by law or usage in this territory, with intent to use the same,

or cause or permit the same to be used or employed in coining
or making any such false and counterfeit coin as aforesaid,

shall be punished by imprisonment in the territorial prison,
not more than five years, nor less than two years.

r.mT*dSlfn s?u Sec* 16. Any person who may bo convicted of a second
sfcoua offwise.

ogeuse^ shall be punished by imprisonment not exceeding twice
the term mentioned in the section under which he may be in
dicted and tried.

Perlury, pnn-
lkhinwu uf.

CHAPTER 6,

OFFENSES AGAINST PUBLIC JUSTICE.

Section 1. Every person being lawfully required to depose-
the truth in any proceedings in a court of justice, who shall
commit perjury, shall be punished, if such perjury was com
mitted on the trial of an indictment for a capital crime, by
imprisonment in the territorial prison, not more than fifteen

years, nor less than three years, and if committed in any other
case, by imprisonment in the territorial prison, not more than
fi.ve years, nor less than two years.
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Sec. 2. If any person of whom an oath shall bo required by wmi deemed* * x * perjury.

law, shall willfully, swear falsely in regard to any matter or

thing, respecting which such oath is required, such person shall

be deemed guilty of perjury.
Sec. 3. Every person who shall be guilty of a subornation subornation of

of perjury, by procuring another person to commit the crime
of perjury as aforesaid, shall be punished in the same manner

as for the cvime of perjury.
Sec. 4. If any person shall endeavor to procure or incite !"°',t,„",111p"*on
any other person to commit the crime of perjury though noI,erJurj'

perjury be committed, he shall be punished by imprisonment
in the territorial prison, not more than three years, nor less

than one year.

Sec. u. Whenever it shall appear to anv court of record, P'oce«ung»t * ' when perjurj

that any witness or party who has been legally sworn and ex- j^1^.;' b'

amined, or has made an affidavit in any proceedings in a court

of justice, has testified in such a manner as to induce a reas

onable presumption that he has been guilty of perjury, therein,

the court may take a recognizance with sureties for his appear

ing to answer to an indictment for perjury, and thereupon the

witness to establish such perjury may be bound over to the

proper court, and notice of the proceedings shall forthwith be

given to the district attorney.

Sec. G. If in any proceeding in a court of justice, in which copies of Pa-
perjury shall be reasonably presumed as aforesaid, and any h" latt"-

papers, books, or documents shall have been produced which

shall be deemed necessary to bo used in any prosecution for

such perjury, the court may order a certified copy of such

books, papers, or documents to be taken, to be used in such

prosecution, and such certified copy shall be used in such prose

cution in the same manner as the original might have been.

Sec. 7. Every person who shall corruptly give, offer, or {
]£
'

bnr*b°!ri,£r"

promise, to any executive, judicial, or legislative officer, after
""-"'•

his election or appointment, and cither before or after he shall

have been qualified, or shall have taken his seat, any gift or

gratuity whatever, with intent to influence his act, vole, opin

ion, decision or judgement in any matter, question, cause or

proceeding, which may then be pending, or may by law come

to be brought before liira in his official capacity, shall be pun-

5
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tsrltu'* by

ished by imprisonment in the territorial prison, not more than

three years, nor less than one year, or by fine not exceeding
five hundred dollars, nor less than one hundred dollars.

Sec. 8. Every executive, legislative or judicial officer who
shall corruptly accept any gift or gratuity, or any promise to

make any gift or do any act beneficial to such officer, under an

agreement or with an understanding that his vote, opinion or

judgment shall be given inany particular manner, or upon any
particular side of any question, cause or proceeding which is or

may be by law brought before him in his official capacity, or

that in such capacity he shall make any particular nomination

or appointment, shall he punished by imprisonment in the ter

ritorial prison, not more than four years, nor less than two

years, or by fine not exceeding six hundred dollars, nor less

than two hundred dollars.

i.ii'J.T"*^ ^ec. '"
*• Every person who shall corrupt or attempt to cor-

rupt any court, commissioner' juror, arbitrator, umpire, or re

feree, by giving, ottering, or promising any gift or gratuity

whatever, with intent to bias his opinion, or influence the decis

ion of such court, commissioner, juror, arbitrator, umpire or
referee, in relation to any cause or matter which may be pend

ing in the court or before an inquest, or for the decision of

which such arbitrator, umpire, or referee shall have been ap

pointed, shall be punished b
y imprisonment in the territorial

prison, not more than three years, nor less than, one year, or

by fine not exceeding five hundred dollars, nor less than one

hundred dollars.

M^eptinR Sec. 10. If any person summoned as a juror, chosen or ap-
pointed as an arbitrator, umpire, or referee, or if any court.
commissioner, shall corruptly take any thing to give his ver

dict. -award or report, or shall corruptly receive any gift or

gratuity whatever, from a party to any suit, cause or proceed

ing, for the trial or decision of which such juror shall have been
summoned, or for the hearing or determining of which such

court. commissioner, arbitrator, umpire or referee shall have been

chosen or appointed, h.; shall be punished by imprisonment in

the territorial prison, not mi.re than three year*, nor les? than

one year, or by fine not exec "iing six hundred dollars, nor less

than two hundred dollars.
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Sec. 11. Everv person who shall convev into any mil, house n^i"ii '" ""

of correction, house of reformation or other like place of con- i"'-—n. *--.

finement, any disguise, or any instrument, tool, weapon, or other

thing, adapted or useful to aid any prisoner to make his escape,

with intent to facilitate the escape of any prisoner there law

fully committed or detained, or shall by any means whatever,

aid or assist any siah prisoner in his endeavor to escape there

from, whether such escape be attempted or effected or not ; and

every person who forcibly rescues any prisoner held in custody,

upon any conviction or charge of an offense, shall be punished

by imprisonment in the territorial prison, not more than four

years, nor less than two years, or if the person whose escape or
rescue was effected or intended, was charged with an offense not

capital, nor punishable by imprisonment in the territorial pris-

on, then the punishment for the offense mentioned in this sec

tion, shall be by imprisonment in the county jail not more than

one year, or by fine not exceeding two hundred dollars.

Sec. 12. Every person who shall aid or assist any prisoner a iainesn n- ,J l • i
...!"• "'nl

in escaping, or in attempting to escape from any officer or per- "s'-"s•

son who shall have the lawful custody of such prisoner, shall be

punished by imprisonment in the coui.ty jail not more than
one year, or by fine not exceeding five hundred dollars.

Sec. 18. If anv iailor or other officer shall voluntarily suffer siuM-m* a t.-i.'"
. ... "

. . Hillary chiiib*
any prisoner in his custody, upon conviction of any criminal from im^u

charge, to escape he shall suffer, unless the prisoner was charg

ed with or convicted of a capital offense, the like punishment

and penalties as the prisoner so suffered to escape was sentenced

to, or would be liable to suffer upon conviction for the crime or

offense wherewith he stood charged ; and if the prisoner was
charged with or convicted of a capital offense, he shall be pun-

isned by imprisonment in the territorial prison not more than

thirty years, nor less than five years.
Sec. 14. If any jailor or other officer shall, through negli- s-.n-.-nnp urgii
gence, suffer any prisoner in his custody, upon conviction or

upon any criminal charge, to escape, or shall willfully refuse
to receive into his custody any prisoner lawfully committed
thereto on any criminal charge or conviction, or on any lawful

process whatever, he shall be punished by imprisonment in the

county j nl not more than two years, or by a Hue not excecd-
ii!^ three hun.lred dullars.

J.. 'lll i'vrar.l'
lo* ml! to
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Refusing to ar- Sec. 15. If any officer authorized to serve process, shall
i e*t and sutler- » r '
iuj eicape. willfully and corruptly refuse to execute any lawful process to

him directed, and requiring him to apprehend or confine any

person convicted or charged with an offense, or shall willfully
and corruptly omit or delay to execute such process whereby

such person shall escape, and go at large, he shall be punished

by imprisonment in the county jail, not more than one year,
or by fine not exceeding three hundred dollars.

Refusing to aia Sec. 1 G. If any person being required in the name of the
United States, or of the territory of Dakota, by any sheriff,

deputy sheriff, coroner, or constable, shall neglect or refuse to

assist them in the execution of their office, in any criminal case,

or in the preservation of the peace, or the apprehending or

securing of any person for a breach of the peace, or in any

case of escape or rescue of persons arrested upon civil process,

he shall be punished hy fine not exceeding one hundred dollars.

Refusing to aw gcc> 17, Jf allv justice of the peace upon view of any breach
of the peace, or any other offense proper for his cognizance,
shall require any person to apprehend and bring before him the

offender, every person so required who shall refuse or neglect

to obey such justice, shall bo punished in the same manner as

is provided in the next preceding section, for refusing assis

tance to a sheriff ; and no person to whom such justice shall

be known, or shall declare himself to be a justice of the peace,
shall be permitted to plead any excuse on pretence of igno

rance of his office.

Sec. 18. If any person shall falsely assume or pretend toKU 11»!>eJu.tlce
n uiruei.

be a justice of the peaec, sheriff, deputy sheriff, coroner, or

constable, and shall take upon himself to act as such, to require

any person to aid or assist him in any matter pertaining to the

duty of a justice of the peace, sheriff, deputy sheriff, coro

ner, or constable, he shall he punished by imprisonment in the

county jail not more than one year, or by fine not exceeding
two hundred dollars.

Sec. 19. Every person who shall in any manner disguise
himself with intent to obstruct the due execution of the law,

or with intent to intimidate, hinder, or interrupt any officer or

any other person in the legal performance of his duty, or the

exercise of his rights under the laws of the Unite! States, or,

Discii-un", t'
olKtru -t ex*'e
t.ju ol til.' la
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of this territory, whether such intent shall be effected, or not,

shall be punished by imprisonment in the county jail not
more than one year, or by fine not exceeding one hundred

dollars.

Sec. 20. If any person shall take any money, or gratuity, p«»oiu c<™-J « » » ' O J > pounding lill.'.n-
or reward, or an engagement therefor, upon any agreement or "^jdhuw |,uu"

understanding, express or implied, to compound or conceal the

commission of any offense, or not to prosecute therefor, or not

to give evidence thereof, hjfc shall, where such offense was pun

ishable with death, be punished by imprisonment in the terri

torial prison, not more than three years ; and where the offense

was punishable in any other manner, he shall be punished by

imprisonment in the territorial prison, not exceeding one year,

or in the county jail not more than six months, or by fine not
exceeding one hundred dollars.

Sec. 21. If any sheriff, constable, or other officer authorized offl-f" ffcine» ' reward f«ir

to serve legal process, shall receive from a defendant, or any ••»"•»«>« br
other person, any money or other valuable thing, as a consid

eration, reward, or inducement for delaying or omitting to

arrest any defendant, or to carry him before a magistrate, or

for delaying to take any person to prison, or for postponing the

sale of any property under an execution, or for omitting or

delaying to perform any duty pertaining to his office, he shall

be punished by imprisonment in the county jail not more than
one year, or by fine not exceeding five hundred dollars.

CHAPTER 7.

OFFRXSES AGAINST THE PUBLIC PEACE.

Section 1. If any persons, to the number of twelve or more, cni.wrw •>
any of whom being armed with any tlangerous weapons ; or it suppn-sn-u

any persons to the number of thirty or more, whether armed

or not, shall be unlawfully, riotously, or tumultously assem

bled in any city, town, or county, it shall be the duty of the
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-., . 1 ..' ■':-

o .,ui-
ll-.ll.I--

major and each of the aldermen of such city, and of the pres
ident and each of the trustees of such town, and of every jus
tice of the peace living in su.ch city or town, and of the sherifl

of the county, and his deputies, and also of every constable

and coroner living in such city or- town, to go among the per

sons so assembled, or as near them as may be with safety, and

in the name of the United States to command all the persons

so assembled, immediately and peaceably to disperse; and if
the persons so assembled shall not thereupon immediately and

peaceably disperse, it shall bo theTluty of each of the magis

trates and oUlcers to command the assistance of all persons

there present, in seizing, arresting, and securing in custody

the persons so unlawfully assembled, so that they may be pro

ceeded with according ro law.

See. 2. If any person present, being commanded by any of
the magistrates or officers ni"titioned in the preceding section,

to aid or assist in seizing and securing such rioters or persons

so unlawfully assembled, or in suppressing such riot or un

lawful assembly, shall refuse or neglect to obev such command,

he shall be deemed to be one of the rioters or persons unlaw

fully assembled, and shall be liable to be prosecuted therefor,

and punished accordingly.

See. ■
'!
.

If any mayor, alderman, president, trustee, justice
of the peace, sheriff', or deputy sherift', constable, or coroner,

having notice of any such riotous or tumultuous and unlawful

assembly as is mentioned in this chapter, in the ci'y, town, or

county in which he lives, shall neglect or refuse immediately to

proceed to the place of such assembly, or as near thereto as

he can with safety, or shall neglect or omit to exercise the

authority with which he is invested b
y this chapter, for op

pressing such riotous, or unlawful assembly, and for arresting
and securing the offenders, he shall be deemed guilty of a

misdemeanor, and punished b
y a fine not exceeding th ree hun

dred dollars.

, Sec. 4. If any persons who shall be so riotously and unlaw
fully assembled, and who have been commanded to disperse,
as before provided, shall refuse or neglect to disperse without

unnecessary delay, any two of the magistrates or officers before

mentioned may require the aid of a sufficient number of per
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.--.ns, in arms or otherwise, as may bo necessary, and shall

proceed in such manner as in their judgment shall he expedient,

forthwith to disperse and suppress such unlawful, riotous, or

tumultuous assembly, and seize and secure the persons coin-
-

posing the same, so that they may be proceeded with according

to law.

Sec. 5. Whenever an armed force shall.be culled out for the* ^"'"'' r,'
.r

purpose of suppressing any tumult or riot, or dispersing any !.'i £.'."..'.,'i!,
body of men acting together by foree, with intent to commit

any felony, or to offer violence to persons or property, or with

intent by force or violence, to resist or oppose the execution of

the laws of this terrritory, such armed foree, when they shall

arrive at the place of such unlawful, riotous, or tumultuous

assembly, shall obey such orders for suppressing the riot or

tumult, and for dispersing and arresting all the persons who

are committing any of the said offenses, as ihey may have

received from the governor, or from any judge of the court

of record, or the sheriff of the comity; and al-o such further
orders as they there shall receive from any two of the magis

trates or officers mentioned in the first section.

Sec. 0. If by reason of any of the efforts made by any of]
the said magistrate-. or officers, or by their direction, to dis- ,-i"-.

perse such unlawful, riotous, or tumultuous assembly, or to

seize and secure the persons composing Lhe same who have

refused to disperse, though the number remaining may be less

than twelve, any such person or other persons then present as

spectators, or otherwise, shall be killed or wounded, the said

magistrate and officers, and all persons acting b
y their order,

or under their direction, shall be h'-ld guiltless and fully justi
fied in law ; and if any of the said magistrates or ofiieeis, or
any person acting b

y their order or under their direction,

shall bo killed or wounded, all the persons so unlawfully, riot

ously and tumultuously assembled, shall be held answerable

therefor.

See. 7
. ff any of the persons so unlawfully assembled, ro i0

shall demolish, pull down, or destroy any dwelling house, or.\.!

any other building, or any shop, steamboat, or vessel, he shall

be punished by imprisonment in the territorial prison, not moi'-e

than seven year?, nor less than three years.
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CHAPTER 8.
OFFENSES AGAINST PUBLIC POLICY,

siting ap or Section 1. Every person who shall set up or promote any
tai iuturic«. lottery for money, or shall dispose of any property of value,

real or personal, by way of lottery, and every person who

shall aid, either by printing or writing, or shall in any way be

concerned in setting up, managing, or drawing any such lot

tery, or who shall, in any house, shop, or building owned or

occupied by him, or under his control, knowingly permit the

setting up, managing, or drawing of any such lottery, or the

sale of any lottery ticket, or share of a ticket, or any other

writing, certificate, bill, token, or any other device purport

ing or intended to entitle the holder, bearer, or any other per
son to any prize or interest, or share of any prize to be drawn
in a lottery, shall, for every such offense, be punished by im

prisonment in the county jail not more than six months, nor
less than one month.

s.-iiinjimtuy Sec. 2. Every person who shall sell, either for himself or
li.ll.Tii ..r.iid- • * '

in* uu-rein. for any other person, or shall offer for sale, or shall haveinhia

possession with intent to sell or to offer for sale, or to exchange

or negotiate, or shall in any wise aid or assist in tho selling,

negotiating, or disposing of a ticket in any such lottery, or a

share of a ticket, or any such writing, certificate, bill, token,

or other device, as is mentioned in the preceding section, shall

be punished by fine not exceeding fire hundred dollars, nor

less than one hundred dollars.

on ««omi geC- 3# jf any perSon shall, after bein<r convicted of aDv
offense mentioned in cither of the two preceding sections, com

mit the like offense, or any other of the offenses therein men

tioned, he shall be punished by imprisonment in the territorial

prison, not more than two years, nor less than six months.

*rV'tKlii'"? st' ^eC- ^# Every Person wno shall advertise any lottery ticket,

or any share in any such ticket for sale, either by himself or

any other person, or who shall set up or exhibit any sign,

symbol, or any emblematic or other representation of a lottery,
or of the drawing thereof, or any such writing, certificate, bill,

token, or other device before mentioned, or where the same
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may be purchased or obtained, or shall in any way invite or

entice, or attempt to invite or entice any other person to pur

chase or receive the same, shall be punished by fine not ex

ceeding one hundred dollar?.

Sec. 5. Every person who shall make or sell, or shall have Making or saii-v f ' inn tickets in
in his possession with intent to sell, exchange, or negotiate, or J^"i""™

lul-

who shall, by printing, writing, or otherwise, assist in making
or selling, or in attempting to sell, exchange, or negotiate any
false or fictitious lottery ticket, or any share thereof, or any

writing/certificate, bill, token, or|other device before mentioned,
or any ticket or share thereof, in any fictitious or pretended

lottery, knowing the same to be false or fictitious, or who shall

receive any money, or other thing of value, for any such ticket
or share of a ticket, or for any such writing, certificate, bill,

token, or other device, purporting that the owner, bearer, or

holder thereof shall be entitled to receive any prize, or any

share of such prize, or any other thing of value, that may be
drawn in any lottery, knowing the same to be false or fictitious,

shall, for every such offense, be punished by imprisonment in
the territorial prison not exceeding two years, nor less than
six months.

Sec. 6. Upon a trial of an indictment for either of the defendant tor prove geniuiu

offenses mentioned in the preceding section, any ticket or share !'os
- ' "• "

of a ticket, or any other writing or thing before mentioned

which the defendant shall have sold or offered for sa^ or for
which he shall have received any valuablo consideration,

shall be deemed to be false, spurious or fictitious, unless

such defendant shall prove the same to be true and genuine,
and to have been duly issued by the authority of some legisla
ture within the United States, and that such lottery was exist

ing and undrawn, and that such ticket or share thereof or

other writing or thing before mentioned, was issued by lawful

authority and binding upon the persons who issued the same.

Sec. 7. All sums of money, and every other valuablo thing Prir.es forfeited"
. .

° to the territory.
'lrawn as a prize, or share of a prize in any lottery, by any
person being an inhabitant or resident within this territory,

and all sums of money and other things of value received by
such person by reason of his being the owner or holder of any
ticket or share of a ticket in any lottery, or any pretended



7 A CRIMINAL. CODE.

lottery, contrary to the provisions of this chapter, shall >ic

forfeited to the use of the territory, and may he recovered hy

an information to he filed, or hy a civil action, to be brought

by the attorney general or any district attorney in the name

and on behalf of the said territory.

CHAPTER y.

uamtxii.

6'^"i'u.i"j'h."i. Section 1. All e. o. or roletto tallies, faro or pharo banh>.
and all gaming with card?, gaming tables or gambling devices"

whatever, are hereby prohiliited from being set up or used for

gaming or gambling purposes in this territory.

Set-. 2, Everv person who shall deal cards at the game called
pm-.nu."

faroi pharo, or forty-eight, -whether the same shall be dealt

with fifty-two, or any other number of cards, and every person
who shall keep to bo used in gaming, any gambling device

whatever, designed to be used in gaming, shall forfeit and be

punished by fine not exceeding one hundred, nor less than fifty

dollars.

Sec. o. Every person who shall bet any money, or other

property at or upon any gaming table, game or device, pro
hibited by this chapter, shall be punished by fine not exceeding

twenty, nor less than five dollars.

renins noffcr- Sec. 4. Every person who shall suffer any gaming table, bank,

or gambling device prohibited in this chapter, to be set up or

used for the purpose of gaming, in any house, building, steam

boat, raft, keelboat, or boom, lot, yard or garden to him he-

longing, or by him occupied, or of which he has the control.

shall forfeit and be punished by fine, not exceeding one hun

dred, nor less than seventy-five dollars.

wh.i not Mens- Sec. 5. Xo person shall be incapacitated o.r excused from
*"s, *c

L° '-1"
testifying touching any offense committed by another against

any of the provisions of this chapter, relating to gaming, by

reason of his having bet or played at the prohibited games or

lVrscn- hi'tcir
how lliok-.

vrp to his *i.i
ui\ ho* Ltahle.
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Raiu
n-i-"w rr-i!
civil aril.

gaming devices ; but the testimony which may bo given by such

person shall in no case be used against such witness.

Sec. 0. All fines and forfeiture? mentioned in this chapter may '"m,".!.'" msur"
be recovered before any justice of the peace, in, and in the name

l '*

o
f, and for the use of the county where such offense may have

been committed.

Sec. 7
. It shall be the duty of the district attorney, upon ui.i..ii...u.i

notice of commencement of a suit under any of the provisions

o
f this chapter, to immediately prosecute the same, in the

name of, and for the use of their respective counties.

Sec. 8
. If any person shall, by playing at cards, dice, orNwyi-fi .

other game, or by betting on the hands or sides of such as arc '

gaming, lose to any person so playing or betting any sum of

money, or any goods whatever, and shall pay or deliver the

same or any part thereof to the winner, tiie person so losing
and paying or delivering the same, may sue for and recover

such money by a civil action, before any court having compe
tent jurisdiction.

Sec. i.).. In any suit to be brought as provided in -the prece- J'",-m"nl '-""

ding section, by the person so losing any such money or goods, ca""

against the pcr"on winning the same, when it shall appear from

the complaint that the said money or goods came to the hands

f'f the defendant by gaming, if the plaintiff when required by
the court before whom the cause is tried, shall make oath that

the said money or goods were lost b
y gaming with the defend

ant. as alleged in the complaint, judgment shall be rendered

that the plaintiff recover damages to the amount of the said

money or goods, unless the defendant will make oath that he

did not obtain the same, or any part thereof by gaming; and

if he shall so discharge himself on oath, he shall recover of

the plaintiff his costs t Provided, that the plaintiff may, at his

election' maintain and prosecute his action according to tho

UMial course of proceedings in civil actions.

See. 10. All notes, bills, bonds, mortgages or other securi- *^V;^. ^
,r

ties or conveyances whatever, in which the whole or any part"-"'

o
f

the consideration shall be for any money or goods won by

gaming or playing at caids, dice, or any other game whatever, or

b
y betting on the sides or hands of any persons gaming, or for

reimbursing or repaying any money knowingly lent or advanced
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at the time anckplaco of such gaming or betting, or lent and

advanced for any gaming or betting to any person so

gaming or betting, shall be void and of no effect, as between
the parties to the same, and as to all persons except such as

shall hold or claim under them in good faith, and without

notice of the illegality of the consideration of such contract or

conveyance ; and whenever any mortgage or other conveyance
of lands shall be adjudged void under the provisions of this

section, such lands enure to the sole use and benefit of such

person as would be then entitled thereto if the mortgagor or
grantor were dead ; and all grants or conveyances for pre

venting such lands from coming to and devolving upon the

person to whose use and benefit the said lands would so enure,

shall be deemed fraudulent and of no effect.

CHAPTER 10.

OFFENSES AGAINST CHASTITY, MORALITY, AND
DECENCY.

A.iuinryhow Section 1. Every person who shall commit the crime of
liuiii.Ui.il. .

adultery, shall be punished by imprisonment in the territorial

prison, not more than two years, or by fine not exceeding three

hundred dollars, nor less than seventy dollars ; and when the

crime is committed between a married woman and a man who

is married, the man shall be deemed guilty of adultery, and bo
liable to the same punishment. But no prosecution for adul

tery shall be commenced, except on the complaint of the hus
band or the wife, and no such prosecution shall be commenced

after one year from the time of committing the offense.

imiM5h"u\
how Sec. 2. If any person who has a former husband or wife
living, shall marry another person, or shall continue to cohabit

with such second husband or wife, he or she s>hall, except in

the cases mentioned in the third section, be deemed guilty of

the crime of polygamy, and shall be punished by imprisonment

in the territorial prison, not more than four years, nor less than
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two years, or by fine not exceeding fire hundred dollars, nor

less than three hundred dollars.

Sec. 3. The provisions of the preceding section shall not ex-El0CP'eiic:is"-

tend to any person, whose husband or wife shall have been

continually remaining beyond sea, or shall have voluntarily

withdrawn from the other, and remained absent for the space

of seven years together, the party marrying again, not know

ing the other to be living within that time ; nor to any person

who has been legally divorced from the bonds of matrimony,

and was not the guilty cause of sucli divorce.

Sec. 4. If any man and woman not being married to each o?ru»ci>'SuiJ
other, shall lewdly and lasciviously cohabit and associate togeth- punished.

°"

er, or if any man or woman, married or unmarried, shall be
guilty of open and gross lewdness or lascivious behaviour, every
such person shall be punished, by fine not exceeding three hun

dred dollars, or by imprisonment in a county jail not exceed

ing three months.

Sec. 5. If any man shall commit fornication with any single h^m'ish'c-.i.
woman, each of them shall be punished by imprisonment in the

[county] jail, not more than thirty days, or by fine not exceed

ing thirty dollars.

Sec. 6. Any unmarried man who, under promise of mar- p""is,"npnt ofJ ' * seduction.

riage, or any married man, who shall seduce and have illicit
connexion with any unmarried female of previous chaste char

acter, shall be guilty of a misdemeanor, and upon conviction
.-hall be punished by imprisonment in the territorial prison, not

exceeding five years, or by imprisonment in a county jail, not

exceeding one year; but no conviction shall be had under the

provisions of this section, on testimony of the female seduced,

unsupported by other evidence, nor unless indictment shall

be found within two years after the commission of the offense ;
Provided, that the subsequent intermarriage of the parties may
be plead in bar of conviction.

Sec. 7. If any woman shall conceal the death of any issue if^'l^m"^"'*
of her body, which, if bom alive, would be a bastard, so thatu"0'"'u
it may not be known whether such issue was born alive or not,
or whether it was not murdered, she shall be punished by im

prisonment in the territorial prison, not more than one year,
nor less than six months, onby fine not exceeding three hun

dred dollars, nor less than one hundred dollars.
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he punished by imprisonment in the territorial prison, not more

than five years, nor less than one year.

Sec. 14. Every person who On the Lord's day, or at any oth- *™i\] I ',ulu*'
cr time, shall willfully interrupt or disturb any assembly of peo-

** "h'P'

pie, met for worship, within the place of such meeting or out
of it

, shall be punished by fine not exceeding twenty dollars,

nor less than five dollars, or imprisonment in the county jail
not exceeding thirty days.

Sec. 1.3. If any person not being, lawfully authorized, shall will- Vl"la1lonc'
fully dig up, disinter, remove, or convey any human body, or

the remains thereof, or shall knowingly aid in such disinter

ment, removal, or conveying away, every such offender and

every accessory thereto, either before or after the fact, shall

be punished by imprisonment in the territorial prison, not more

than two years, nor less than six months, or by fine not exceed

ing two hundred dollars.

Sec. 10. If any person shall willfully, or with evil intent, lr"i™s' *:•-J *

i • fauns U"luU,

destroy, mutilate, deface, or remove any tomb, monument,4"-

gravestone, or other structure or thing placed or designed for

a memorial of the dead, or any fence, railing, curb, or other

thing intended for the protection, or for the ornament of any
tomb, monument, gravestone, or other structure before men

tioned, or of any inclosure for the burial of the dead, or shall

willfully, and with evil intent, destroy, mutilate, remove, cut,
break, or injure any tree, shrub, or plant, placed or being with

in any such inclosure, tho person so offending shall be punish

ed by a fine not exceeding one thousand dollars, nor less than

twenty-five dollars.

Sec. 17. If any person shall open or make anv highway or x&w r"i""-• A * * " Ate !hroui;h

town way, cr shall construct any railroad, turnpike, or canal, hiuuimuumn.

ur any other thing in the nature of a public easement, over,

through, in, or upon such part of any enclosure, being the

property of a town, village, or religious society, or of private
proprietors, as may be used for the burial of the dead, unless
an authority for that purpose shall be specially granted by
law. or unless the consent of such town, village, or religious

society, or private proprietors respectively, shall be first ob-

Uinul. ho shall be punUhed b
y fine not exceeding three hun

dred dollars, nor less than sixty dollars, or by imprisonment s
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aiiiuiaU.

labor prohibit
<<1on Suuuay.

in the territorial prison not more than one year nor less than

six months.

croeityto Sec. 18- Every person who shall cruelly beat or torture any

horse, ox, or other animal, whether belonging to himself or

another, shall be punished by imprisonment in the county jail
not more than thirty days, or by fine not exceeding fifty dol

lars, nor less than five dollars.

Sec. 19. No person shall keep open his shop, warehouse, or

work house, or shall do any manner of labor, business, or

Tvork, except only works of necesssity and charity, be present
at any dancing, or any public diversion, show or entertainment,

or take part in any sport, game or play, on the Lord's day,

commonly called Sunday; and every person so offending shall

be punished by a fine not exceeding two dollars for each

offense.

Sunday what Sec. 20. For the purposes of the provisions of the nine-

tecnth section, the Lord's day shall, be understood to include

the time between the midnight preceding, and the midnight

following the s*h»c day.

civil process Sec. 21. No person shall serve or execute any civil process
oosuiuijy. from midnight preceding, to midnight following the said Lord's

day, but such service shall be void, and the person serving or

executing such process shall be liable in damages to the party

aggrieved, in like manner as if he had not had any such pro
cess.

r-oTvars of jus- Sec. 22. Justices of the peace shall have iurisdiction of the
tiers Of till- l J
pi'afo iimiw offenses mentioned in the fifth, fourteenth, eighteenth, and
tins chapter. ' ' &

nineteenth sections of this chapter.
n >tisp« of pub- Sec. £3. No person shall on the first day of the week, com-
'i>-worship to , ii i i x ii i • i • . - -
he fx.-uipi riummonly called the Lord s day, within the walls of anv house ot

public worship or near the same, behave rudely or indecently,

whether in the time of public service, or between the forenoon
or afternoon services, or if any person or persons shall disturb
any religious meeting by speaking in the same, or in any other

manner conduct himself or themselves, so as to prevent the

stated and orderly proceedings and exercises of such meeting,
or shall make such disturbance while the people are assembling

at or leaving their place of worship, and shall not desist there

from when requested, he may be removed from such meeting

or place of worship by any individual.
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Sec. 24. Any person offending against any provision of the Penalties for
foregoing section of this act, shall forfeit a sum not exceeding
twenty-five dollars, nor less than two dollars, which shall be

recovered by complaint of any person before any justice of
the peace of the town, or adjoining town to that in which the
offense was committed.

Sec. 25. No person shall keep any shop, tent, booth, wagon, J^uoh o*r"otd.'
carriage, for the 6ale of, or shall sell, give, or expose to sale, mii«nof"c»jnp

any spirituous or intoxicating liquors, goods or merchandise of
mec lng'

any kind, within two miles of any public assembly, camp, or

grove meeting, convened for the purpose of religious worship ;
but this shall not bo construed to prevent any person from

selling merchandize at the shop or store where he usually
transacts business, nor from selling liquors in a»y place where

he shall have received a license therefor before the appoint

ment of such religious meeting ; nor to prevent any pedler
from selling his goods to any person at tie usual place of
business or residence of such person.

Sec. 26. If any person shall bo guilty of a breach of the P£"^ ,or
preceding section, upon conviction thereof before any justico

of the peace, he shall be fined not exceeding thirty dollars,
or imprisoned in the county jail for any term not exceeding
thirty days, or may be sentenced to both said punishments.

Sec. 27. If any person shall be guilty of noisy, rude, or Prohibit! nor«e
indecent behavior, of exhibiting shows or plays, or promoting jjjj".8' kc'> v™-

or engaging in horse racing or gambling, at or near any such

religious meeting, so as to interrupt or disturb the same, or

shall at any religious meeting of the citizens of this territory,
maliciously cut or otherwise injure or destroy any harness, or

tents, or other property belonging to any tent holder or other

person, upon conviction thereof before any justice of the

peace, he shall be fined not exceeding fifty dollars, or if the
offense be of an aggravated nature, he may be held to recog
nize with sufficient sureties to appear at the district court next

to be holden in the same county, and upon conviction before

such court, he shall be fined in any sum not exceeding one

hundred dollars, or imprisoned in the county jail not exceed

ing ninety days, or by both such fine and imprisonment.
"

6
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parmt* and SCc. 28. Parents and guardians shall be respectively liable
Fuardiana liable ° * *
iur onvnie. ot for an forfeitures incurred by children and wards under their

care.

Trial by diatrict Sec. 29. If any person shall be guilty of a breach of the
preceding sections of this act, he may be required to recognize
with matt sureties in a sum not less than one hundred dollars,

to appear at the district court next to be holden in the same

county, and to abide the order of said court, and in the mean,

time to be of good behavior.

forfeiture or re gec. 30. If such recognizance is forfeited, said court may
oKnizance; pro- .
cedure. require such offender to recognize with such sufficient sureties,

in a sum not exceeding three hundred dollars, to appear at the

next term of said court, and to abide the order thereof, and in

the meantime to be of good behavior, and so from term to
term as may be ordered by said court, as long as such forfeit

ure may be incurred.

cmiiiainubow Sec. 51. Any person may, upon view or knowledge of any
offense described in this act, go before some justico of the peace
of the town or adjoining town to that in which the offense was

committed, who shall upon complaint under oath issue his

warrant, cause such offender to be arrested, and proceed to a

hearing of such complaint.

rmc( an,i prn- Sec. 32. All fines and forfeitures that may be collected under
aviLoui fund. this act, shall be paid by the justice of the peace or court col

lecting the same, into the county treasury, to the credit of the
common school fund of the county, within ninety days after

collecting the same.

Pro^ocntioni. to Sec. 33. No prosecution for the violation of the provisions
be k'omnionrcd
» ithia Bixty of this act shall be sustained, unless commenced within sixty
day*. ' *

days after the commission of such offense.
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CHAPTER 11.

OFFENSES AGAINST THE PUBLIC HEALTH.

Section 1. If any person shall knowingly sell any kind of £™°,!grumrhs!-
diseased, corrupted, or unwholesome provisions, whether for i^""^""
meat or drink, without making the same fully known to

the buyer, he shall be punished by imprisonment in the county

jail, not more than six months, or by fine not exceeding five

hundred dollars.

Sec. 2. If any person shall fraudulently adulterate, for the Jienii"' f"radulterating
food, Uu.uori,
fee.purpose of sale, any substance intended for food, or any wine,

spirits, malt liquor, or other liquor intended for drinking, with

any substance injurious to health, he shall be punished by im

prisonment in the county jail, not more than one year, or by
fine not exceeding two hundred dollars, and the articles so

adulterated, shall be forfeited and destroyed.

Sec. 3. If any person shall fraudulently adulterate, for the ^"uwalug
purpose of sale, any drug or medicine, or sell any drug or ^"au-iuli.
medicine knowing it to bo adulterated, or offer the same for

sale, he shall be punished by imprisonment in the county jail,
not more than one year, or by fine not exceeding three hundred

dollars, and such adulterated drugs and medicines shall be for

feited and destroyed by order of the court.

Sec. 4. If any person shall inoculate himself, or any other '"[hi"°c,11ut^i
person, or shall suffer himself to be inoculated with the small

pox, within this territory, with intent to cause the prevalence

or spread of this infectious disease, he shall be punished by

imprisonment in the territorial prison, not more than three

years, nor less than one year.

Sec. 5. If any physician or other person, while in a state "'I"","" .£*
of intoxication, shall prescribe any poison, drug, or medicine,

lntMtc,uu-

to another person, he shall be punished by imprisonment in the

county jail, not more than ono year, or by fine not exceeding
five hundred dollars.

Sec. 6. Every apothecary, druggist, or other person who shall ^J"ilnh.i^rmk
sell and deliver any arsenic, corrosive sublimate, prussic acid, ]*i^thi"u

u,nk'

or any other active poison, without having the word
" poison

"
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and the true name thereof, in English, written or printed upon
a label attached to the vial, box, or parcel containing the same,

shall be punished by a fine not exceeding one hundred dollars.

CHAPTER 12.

GENERAL PROVISIONS CONCERNING CRIMES AND
PUNISHMENTS.

Accessory to
ft>l'»ny before
the fact how
puuiahed.

Accessory to
fi'lony before
the fact how
punished.

Section 1. Every person who shall be aiding in the commis

sion of any offense 'which shall be a felony, or who shall be

accessory thereto before the fact, by counseling, hiring, or

otherwise procuring such felony to be committed, shall be pun

ished in the same manner as is
,

or shall be prescribed for the

punishment of the principal felon.

Sec. 2
.

Every person who shall counsel, hire, or otherwise

procure any offense to be committed which shall be a felony, may

be indicted and committed as an accessory before the fact,

either with the principal felon, or after the conviction of the

principal felon ; or he may be indicted and convicted of a sub-

Btantivo felony, whether the principal felon shall or shall not

have been convicted, or shall or shall not be amenable to justice,

and in the last mentioned case may be punished in the same

manner as if convicted of being an accessory before the fact.

Sec. 3
. Any person guilty of the offense in the preceding

section, may be indicted, tried and punished in the same court

and in the same county where the principal felon might be in

dicted and tried, although the offense of counseling, hiring,
abetting, or procuring the commission of such felony, may have

been committed elsewhere, either within or without the limits

of this territory.

AccMjory after Sec. 4. Every person not standing in the relation of hus-

i.-jni»hod.0"' band or wife, parent or child, b
y

consanguinity or affinity to

the offender, who after the commission of any felony, shall

harbor, conceal, maintain or assist any principal felon or acces-

IVranni where
tried.
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sory before the fact, or shall give such offender any other aid,

knowing that he has committed a felony, or has been accessory

thereto before the fact, with intent that he shall avoid or escape

from detection, arrest, trial, or punishment, shall be deemed an

accessory after the fact, and shall be punished by imprisonment

in the county jail not more than one year, or by fine not ex

ceeding two hundred dollars, or both.

Sec. 5. Every person who shall become an accessory after ^"""n'w"'
the fact to any felony, either at common law or by any statute

made, or which shall hereafter be made, may be indicted, con

victed, and punished, whether the principal felon shall or shall

not have been convicted previously, or shall or shall not be

amenable to justice by any court having jurisdiction to try the-

principal felon, and either in the county where such person

shall have become an accessory, or in the county where such

principal felon shall have been committed.

Sec. 6. In all criminal prosecutions or indictments for libel, {
!" in^iuu'i'h.

the truth may be given in evidence; and if it shall appear to "viLuco,'!™
*"

the jury that the matter charged as libelous be true, and was

published with good motives and justifiable ends, the party
shall be acquitted; and the jury shall have the right to deter
mine the law and the fact.

Sec. 7
.

Offenses committed on the boundary lines of two on>n.r i com-
. . -, n ..... .. . nutted rn-ar

counties, or within one hundred rods of the dividing line be- hounauy ol

tween them, may be alleged in the indictment to have beea

committed in either of them, and may be prosecuted and pun

ished in either county. ,

Sec. 8
. If any mortal wound shall be given, or other vio-^it™^

lence or injury shall be inflicted, or any poison shall be admin

istered in one county, by means whereof death shall ensue in

another county, the offense maybe prosecuted in either county.

Sec. 9
. If any such mortal wound shall be inflicted, o'r oth- Morui wound*

, without tin- ifr-
er violence or injury done, or poison administered, either with- ritur'r an" acl"hJ J ' ' ' in the terrltorr,

in or without the limits of this territory, by means whereof {irei*iawhereUi
death shall ensue in any county thereof, such offense may be

prosecuted and punished in the cou nty where such death may

happen.

Sec. 10. In any prosecution for the offense of embezzling Alienation in* r ° indictment lor
the money, bank notes, checks, drafts, bills of exchange, or JJJ""'^™1
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other security for money, of any person, by a clerk, agent, or

servant of such person, it shall be sufficient to allege generally
in the indictment, an embezzlement of money to a certain

amount without specifying any particulars of such embezzle

ment, and on the trial evidence may be given of any sach em

bezzlement committed within six months next after the time

stated in the indictment, and it shall be sufficient to maintain

the charge in the indictment, and shall not be deemed a va

riance if it shall be proved that any money, bank note, check,
draft, bill of exchange, or other security for money of such per
son, of whatever amount, was fraudulently embezzled by such

clerk, agent, or servant, within the said period of six months.
wh»t doomed gec, jj. In the prosecution of any such offense committedproof of owner- * *

ir'ioYcn™?"" uP°n or in relation to, or in any way affecting any real estate,

or any offense committed in stealing, embezzling, destroying,

injuring, or fraudulently receiving or concealing any money,

goods, or other personal estate, it shall be sufficient, and shall

not he deemed a variance, if it be proved on trial that at the
time when such offense was committed, either the actual or

constructive possession, or the general or special property, in

the whole or any part of such real or personal estate, was in the

person or community alleged in the indictment or other accusa

tion, to be the owner thereof.

fi'on'oMiii'y?11" Sec. 12. All fines and forfeitures imposed as a punishment for
»UcIin

|,r""B"
any offense, or for the violation or neglect of any duty imposed

by statute, may be prosecuted for and recovered by indictment

in the district court ; or when the amount or value thereof does

not exceed one hundred dollars, the same may be prosecuted
m.\t i>opro.ocu- for by complaint before a justice of the peace, who shall have
tel uoforejui- .
ticoofiuo jurisdiction thereof concurrently with the district court, eX-

cept in cases of felony ; and in all cases of the imposition of a
fine pursuant to statute, as punishment for any offense, the of
fender may be committed till the same is paid, or he is other
wise discharged accordiii2 to law.

rino», ke., Sec. 13. When any fine shall be imposed upon any person upon
when recovered * r
bofure. ju.tico. conviction upon an indictment or presentment of a grand jury,

or when such fine has been imposed by a justice of the peace,
in cases where justices of the peace have jurisdiction, such fine

when tho same shall be collected, shall in, aE cases be paid in
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to the county treasury of the county where the conviction was

had, unless otherwise provided by law.

Sec. 14. The plea of benefit of clergy, and the distinction JJ"^™
between murder and petit treason, are abolished, and the last Jbiu,u".,ou

named offense shall be proseoutcd and punished as murder in

the second degree.

Sec. 15. Where any duty is or shall be enjoined by law, Se™eui™.

upon any public officer, or upon any person holding any public

trust or employment, every willful neglect to perform such du

ty, and every misbehavior in office where no special provisions

shall have been made for the punishment of such delinquency
or malfeasance, shall be a misdemeanor punishable by fine and

imprisonment.

Sec. 16. Every person who shall attempt to commit an of- p»ni*i>m<>nt r..r* r r attempt to com-

fense prohibited by law, and in such attempt shall do any act ^"^"^"V''
towards the commission of such ofTense, but shall fail in the law"

perpetration thereof, or shall be prevented or intercepted in

executing the same, upon conviction thereof shall, in cases

where no provision is made by law for the punishment of such

attempt, be punished as follows :

1. If the offense attempted to be committed, be such as is wiiore imprii-
punishable by death of the offender, the person convicted of
such attempt shall be^punished by imprisonment in the territo

rial prison not exceeding ten years.
2. If the offense so attempted, be punishable by imprison- Termor imprn-
ment in the territorial prison for four years or more, or by im

prisonment in the county jail, the person convicted of such at

tempt shall be punished by imprisonment in the territorial

prison, or in a county jail, as the case may be, for a term not

exceeding half the longest term of imprisonment prescribed,
upon a conviction for the offense so attempted.
3. If the offense so attempted, be punishable by imprison- *•* J* {™^['~
ment in the territorial prison for any term less than four years, J "'•

the person convicted of such attempt shall be punished by im

prisonment in a county jail, not more than one year.
4. If the offense so attempted be punishable by fine, the of- "J* >••Bnp(1 »
fender convicted of such attempt shall be liable to a fine not

exceeding one half of the largest amount which may be im

posed upon a conviction for the offense so attempted.
6*
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5. If the offense so attempted, be punishable by imprison-
i.j'hiTuTiITiind ment and by fine, the offender convicted of such attempt, may
'™a '

bo punished by both imprisonment and fine not exceeding one

half of the longest time of imprisonment, and one half of the

greatest fine, which may be imposed upon a conviction for the

offense so attempted.

Sec. 17. If any person convicted of any offense punishable
Penalty for sec- . . .
uuu uiieuic. foy fine or imprisonment, or both, shall be discharged on pay

ment of such fine, or expiration of such imprisonment, or both ;
or on being pardoned and shall subsequently be convicted of a

like offense ; or if the first offense were a felony, shall subse
quently be convicted of any other felony, such person may for

such second or subsequent offense, on conviction, be punished

by fine or imprisonment, or both, not exceeding double the

amount, or extent of that which might have been inflicted or

imposed for the first offense according to law.

Tiie term "Mo- Sec. 18. Tho term " felonious
"
in any statute, means

" criminal." The term " feloniously
"
means " criminally/'

"infmin.ua The term "infamous crime" in any statute, includes everv
ruuiu" l»lined. . .

• \ . . ,
offense punishable with death or imprisonment in the territorial

•Persenal pro- prison. The terra "personal property" when used in any
part of this act relating to crimes and punishments, or crim
inal proceedings, includes goods, chattels, effects, moneys, evi

dences of rights in action, and all written instruments by
which any pecuniary obligation, or any right or title to pro
perty, real or personal, shall be created, acknowledged, trans

ferred, increased, defeated, discharged or diminished ; and the

"Pronely" term " property," when so used, includes personal property
as thus defined, and also every estate, interest and right in

lands, tenements and hereditaments. The term "person," as
-. Pwkod" de- .... , , . . .
tin.-a. used in this act, to designate the party whose rights or proper

ty may be the subject of any offense, shall be construed to in-

elude in the United States, this territory, or any county, town,

state, government, or country, which may lawfully own any

property within this territory, and all public and private cor

porations, as well as individuals.
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CHAPTER 13.

PROCEEDINGS IX CRIMINAL CASES.

Section 1. When complaint shall be made, on oath, to any searcnwarrants
• * . . . . . . when and by

magistrate authorized to issue warrants in criminal cases, that whom isiueu.

personal property has been stolen or embezzled, or obtained

by false tokens or pretenses, and that the complainant believes

that it is concealed in any particular house or place, the magis
trate, if he be satisfied that there is reasonable cause for such
belief, shall issue his warrant to search for such property.

Sec. 2. Any such magistrate when satisfied that there is Magistrate
reasonable cause, may also upon like complaint made on oath warrant,

issue search warrants in the following cases, to wit :

1. To search for, and seize any counterfeit or spurious coin,

forged bank notes, and other forged instruments, or tools,

machines, or materials, prepared or provided for making either

of them.

2. To search for and seize any books, pamphlets, ballads,

printed papers, or other things containing obscene language,
or obscene prints, pictures, figures, or descriptions, manifestly

tending to corrupt the morals of youth, and intended to bo

sold, loaned, circulated, distributed, or introduced into any
family, school or place of education.

o. To search for and seize any gaming apparatus or imple
ments, used or kept, and to be used in unlawful gaming, in

any gaming house, or in any building, apartment, or place,
resorted to for the purpose of unlawful gaming.

Sec. 3. All such warrants shall be directed to the sheriff of warranuto
the county, or his deputy, or to any constable of the county, and what to

commanding such officer to search the house or place where the

stolen property or other things for which he is required to

search, are believed to be concealed, which place and property
or things to be searched for, shall be designated and described

in the warrant, and to bring such stolen property, or other

things, when found, and the person in whose possession the
game shall be found, before the magistrate who issued the war-
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rant, or before some other magistrate, or court, having cogni

zance of the case.

property tpiied Sec. 4. When any officer, in the execution of a search war-

disposed of. rant, shall find any stolen or embezzled property, or Bhall seize

any other things, for which a search is allowed by this chapter,
all the property and things so seized, shall be safely kept by
the direction of the court or magistrate, so long as shall be

necessary for the purpose of being produced as evidence on

any trial, and as soon as may be afterwards all such stolen and

embezzled property shall be restored to the owner thereof, and

all other things seized by virtue of such warrant shall be des

troyed, under the direction of the court or magistrate.

CHAPTER 14.

DEMANDING FUGITIVES FROM JUSTICE, &c.

Governor m»r Section 1. The governor of this territory may, in any
appoint agents . , . TT . ,
to demand fugi- case authorized by the constitution and laws ot the United
tires from * ...
justice. States, appoint agents to demand of the executive authority

of any state or territory, any fugitive from justice, or any

person charged with felony or any other crime in this territory,

and whenever an application shall be made to the governor for

that purpose, the district attorney or any other prosecuting

officer of the territory, when required by the governor, shall

forthwith investigate the grounds of such application, and

report to the governor all material circumstances which may

come to his knowledge, with an abstract of the evidence, and

his opinion as to the expediency of the demand ; but the gov
ernor may, in any case, appoint such agents without requiring
the opinion of, or any report from the district attorney ; and

the accounts of the agents appointed for such purpose, shall
in all cases be audited by the governor and paid from the ter

ritorial treasury.
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Sec. 2. When a demand shall be made upon the governor of JJ^'Sf',,""
this territory, by the executive of any state or territory, in any Ju""/^'".^'^
case authorized by the constitution and laws of the United 'Sflie"*
States, for the delivery over of any person charged in such
state or territory, with treason, felony, or any other crime, the

district attorney, or any other prosecuting officer of the terri

tory, when required by the governor, shall forthwith investi

gate the ground of such demand, and report to the governor
all material facts which may come to his knowledge, as to the

situation and circumstances of the person so demanded, es

pecially whether he is held in custody, or is under recognizance
to answer for any offense against the laws of this territory, or
of the United States, or by force of any civil process, and also
whether such demand is made according to law, so that such

person ought to be delivered up ; and if the governor is satis
fied that such demand is made conformable to law, and ought
to be complied with, ho shall issue his warrant, under the seal

of the territory, authorizing the agents who make such demand,

cither forthwith, or at such time as shall be designated by the

warrant, to take and transport such person to the line of the

territory, at the expense of such agents, and shall also, by
such warrant, require the civil officers, within this territory, to

afford all needful assistance in the execution thereof.

Sec. 3. Whenever any person shall be found within this terri- w]'™ ,*"'1'^J'J

tory,charged with any offense committed in any state or territory,
and liable by the constitution and laws of the United States,

to be delivered over upon the demand of the executive of such
state or territory, any court or magistrate authorized to issue

warrants in criminal cases, may, upon complaint under oath,

setting forth the offense and such other matters as are neces-

sary to bring the case within the provisions of law, issue a

warrant to bring the person so charged before the same, or

some other oourt or magistrate withm the territory, to answer

suc^i complaint as in other cases.

Sec. 4. If, upon- examination of the person charged, it shall ^",£'"2",
appear to the court or magistrate that there is reasonable cause f«°iu»a°"-'s-

to believe that the complaint is true, and that such person may
be lawfully demanded of the governor, he shall, if not charged
with a capital crime, be- required to recognize with sufficient

issiu- wan Hiit
and what to
contain-
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Wlipn to be
committed.

sureties, in a reasonable sum, to appear before such c . rt, or

magistrate at a future day, allowing a reasonable time to . tain

the warrant of the executive, and to abide the order of 'ie

court or magistrate ; and if such person shall not so recogniz
he shall be committed to prison, and be there detained until

such day, in like manner as if the offense charged had been
committed within this territory ; and if the person so recog
nizing shall fail to appear according to the condition of his

Forfeiture o« recognizance, he shall be defaulted, and the like proceedings

shall be had, as in the case of other recognizances entered into

before such court or magistrate ; but if such person be charged
with a capital crime, he shall be committed to prison, and there

detained until the day so appointed for his appearance before

the court or magistrate.
when diicnarg- Sec. 5. If the person so recognized or committed shall ap

pear before the court or magistrate upon the day ordered, he

shall be discharged, unless he be demanded by some persons
Ma j be deliver- authorized by the warrant of the executive to receive him, or
nl mi warrant ■*

•j
. xecutive, unless the court or magistrate shall see cause to commit him, or

to require him to recognize anew, for his appearance at some

other day, and if
,

when ordered, he shall not so recognize, he

shall be committed and detained as before provided ; whether

the person so discharged shall be recognized, committed, or

discharged, any person authorized by the warrant of the exec

utive, may at all times, take him into custody, and the same

shall be a discharge of the recognizance, if any, and shall not
be deemed an ascape.

complainant u- Sec. 6. The complainant in such case shall be answerable

«"•■

'

for the actual costs and charges, and for the support in prison,

of any person so committed, and shall advance to the jailor

one week's board, at the time of commitment, and so from

week to week, so long as such person shall remain in jail, and

if ho fail so to do, the jailor may forthwith discharge such
person from his custody.
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CHAPTER 15.

PROCEEDINGS TO PREVENT THE COMMISSION OF
CRIMES.

Section 1. The judges of the several courts of record, in^JiJ?1S£u
vacation as well as in open court, and all justices of the peace,

peac* t" *"""""

shall have power to cause all laws made for the preservation of
the public peace to be kept, and in the execution of that

power, may require persons to give security to keep the

peace, or for their good behavior, or both, in the manner pro
vided in this chapter.

Sec. 2 Whenever complaint shall be made to any such mag- ^iTm MiS5*sint
istrate that any person has threatened to commit an offense !Ji,rl.U!

i" ""^

against the person or property of another, the magistrate shall
examine the complainant, and any witness who may be pro

duced, on oath, and to reduce such complaint to writing, and

cause the same to be subscribed by the complainant.
Sec. 3. If upon examination, it shall appear that there is ?*"["1"„„„
just cause to fear that any such offense may be committed, the

w"r*ut-

magistrate shaH issue a warrant under his hand, reciting the

substance of the complaint, and requiring the officer to whom
it may be directed, forthwith to apprehend the person com

plained of, and bring him before such magistrate, or some other

magistrate, or court, having jurisdiction of the cause.

Sec. 4. The magistrate before whom any person is brought npoB*«luiun>-

upon charge of having made threats as aforesaid, shall as soon nugistriui.
&s may be, examine the complainant and the witnesses to sup
port the prosecution, on oath, in the presence of the party
charged, in relation to any matters connected with such charge,
which may be deemed pertinent.

Sec. 5. After the testimony to support the prosecution, the defendant m,r

witnesses for the prisoner, if he have any, shall be sworn and
examined, and he may be assisted by counsel in such examina

tion, and also in the cross-examination of the witnesses in sup
port of the prosecution.

Sec. 6. If upon examination, it shall appear that there is ii"f«iami wiiwi r * to enter into

lust cause to fear that any such offense will be committed by r«o*ii ...«is•. .
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the party complained of, he shall be required to enter into a

recognizance, and with sufficient sureties, in such sum as the

magistrate shall direct, to keep the peace toward all the people

of this territory, aud especially toward the persons requiring
such security, for such term as the magistrate shall order, not

exceeding six months ; but he shall not be ordered to recognize
for his appearance at the district court, unless he is charged
with some offense for which he ought to be held to answer at

said court,

m-r-iniant when Sec. 7. Upon complying with the order of the magistrate,
10 be di.cu.rjed , . , - 7 „ , ,. , ,

the party complained ot shall be discharged.

I'.'bVc'niiuTiiw! Sec. 8. If the person so ordered to recognize shall refuse or
neglect to comply with such order, the magistrate shall com

mit him to the county jail during the period for which he was
required to give security, or until he shall so recognize, stating
in the warrant the cause of commitment, with the sum and time
for which security was required.

Di-frndsnt when gee. 1
). If, upon examination, it shall not appear that there

tu be dl.chirged ' * « r

is just cause to fear that any such offense will be committed by

the party complained of, he shall be forthwith discharged ; and

if the magistrate shall deem the complaint unfounded, frivo
lous, or malicious, ho shall order the complainant to pay the

costs of prosecution, who shall thereupon be answerable to the

magistrate and the officer for their fees as for his own debt.

com oj whom sec. 10. When no order respecting the costs is made by the

magistrate, they shall be allowed and paid in the same manner ■
as costs before justices in criminal prosecutions ; but in all

cases where a person is required to give security for the peace
or for his good behavior, the magistrate may further order the

costs of prosecution or any part thereof to be paid by such

person, who shall stand committed until such costs are paid, or

he is otherwise legally discharged.

Arpcuiwiwn Sec. 11. Any person aggrieved by the order of any justice
of the peace requiring him to recognize as aforesaid, may, on

giving the security required, appeal to the district court next

to be holden in the same county, or that county to which sai'l

county is attached for judicial purposes.

u*™m!?£ Scc- 12- The magistrate from whose order an appeal is »o

ur"clli^»,,e' taken, shall require such witnesses as he may think neceFary to
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support the complaint, to recognize for their appearance at the
court to which appeal is made.

Sec. 13. The court before which such appeal is prosecuted, kow'tlfproceiu

may affirm the order of the justice or discharge the appellant, aJp°,"lU

or may require the appellant to enter into a new recognizance,
with sufficient sureties, in such sum and for such time as the

court shall think proper, and may also rrfake such order in re

lation to the costs of the prosecution as he may deem just and
reasonable.

Sec. 14. If any party appealing shall fail to prosecute his Then appeliant
appeal, his recognizance shall remain in full force and effect as cute appeal, re-

to any breach of the condition, without an affirmation of the hc in 'orc*-

judgment or order of the magistrate, and shall also stand as a

security for any costs which shall be ordered by the court ap
pealed to, to be paid by the appellant.

Sec. 15. Any person committed for not finding sureties or *JJj[ "™™i,i."
refusing to recognize as required by the court or magistrate, '^uug^'

"e

may be discharged by any judge or justice of the peace, on giv
ing such security as was required.

Sec. 16. Every recognizance taken in pursuance of the fore- Rfc"i"iia"nsf' *o* ° r he transmittal

£oing provision shall be transmitted by the magistrate to the to djatrict court

district court for the county, on or before the first day of the

next term, and shall be there filed or recorded by the clerk.

Sec. 17. Any person who shall in the presence of any mag- wh™ Perien
• i . s . t /• may h0 «a«•*

utrate mentioned in the first section of this chapter, or before to rei.gmae* \ without wax-

any court of record make an affray, or threaten to kill or beat rant-

another, or to commit any violence or outrage against his per

son or property, and every person, who, in the presence of such

court or magistrate, shall contend with hot and angry words,

to the disturbance of the peace, may be ordered without pro
cess or any other proof, to recognize for keeping the peace,
and being of good behavior, for a term not exceeding six

months, and in case of a refusal, may be committed as before

directed.

Sec. 18. If any person shall go armed with a dirk, dagger, rertoniearryiut
sword, pistol or pistols, or other offensive and dangerous weap- ?n/iih.'w

«lli,"

on, without reasonable cause to fear an assault or other injury
or violence to his person, or to his family or property, he may,
on complaint of any other person having reasonable cause to
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fear an injury or breach of the peace, be required to find sure
ties for keeping the peace, fw a term not exceeding six months,
withthe right of appealing as before provided.

?«coiSb£*e.on Sac. 19. Whenever upon a suit brought on any such recog
nizances, the penalty thereof shall be adjudged forfeited, the

court may remit such portion of the penalty, on the petition of

any defendant, as the circumstances of the case shall render

just -and reasonable,

surety may take Sec. 20. Any surety in a recognizance to keep the peace, or
"inJipaVin re- for good behavior, or both, shall have the same authority and

right to take and surrender his principal, as if he had been bail
for him in a civil case, and upon such surrender, shall bo dis

charged and exempt from all liability for any act of the princi

pal, subsequent to such surrender, which would be a breach of

the condition of the recognizance : and the person so surren

dered may recognize anew, with sufficient sureties, before any

justice of the peace for the residue of the term, and thereupon
shall be discharged.

CHAPTER 16.

ARRESTS.

Arre«t defined. Section 1. Arrest is the taking of a person into custody,
that he may be held to answer for public offense.

Arrest how and Sec. 2. An arrest may be either :
;.v v.hcin made. i t> re ,

1. .by a peace omcer under a warrant ;
2. By a peace officer without a warrant ;
3. By a private person.

KverjperBon Sec. 3. Every person must aid an officer in the execution ofmust aid officer ,e
m making a warrant, if the officer require his aid, and be present and act

ing in its execution.

»y orSm!°Je-e,°"
Sec" 4< If the offense charged be a felony, the arrest may be
made on any day and at any time of the day or night ; if it
be a misdemeanor, the arrest cannot be made on Sunday, or at

meanor, how
.made.
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night, unless upon the direction of the magistrate indorsed

upon the warrant.
ch r a > -i i i • r* i Arrest for felo-
bec. 5. An arrest is made by an actual restraint of the per- >» or mi«de-

mcanor, how
son of the defendant, or by his submission to the custody ofmadL'-
the officer.

Sec. 6. The defendant is not to be subjected to any more J,('[™'lai;1 if*J J to bereetraiiud.

restraint than is necessary for his arrest and detention.

Sec. 7. The officer must inform the defendant that he acts "™ llTu-Llr
under the authority of the warrant, and must also show the ux'r authuntj".""
warrant if required.
Sec. 8. If, after notice of intention to arrest the defendant, ™IZ "C.
lie either flee or forcibly resist, the officer may use all necessary

means to effect the arrest.

Sec. 9. The officer may break open an inner or outer door, luca"™^,!,,.^

or window of a dwelling house, to execute the warrant, if
after notice of his authority and purpose he be refused ad
mittance.

Sec. 10. An officer may break open an inner or outer door, Sr*S"„uttriio..r
or window of a dwelling house, for the purpose of liberating

l0 ™''ke ""*"•

a person who, having entered for the purpose of making an

arrest, is detained therein, or when necessary for his own liber

ation.

Sec. 11. A peace officer may, without a warrant, arrest a Whpn offlr<'1'A " ' may arrest r»cr-

rerSOn • warrant.

1. For a public offense committed or attempted in his pre
sence.

2. When a person arrested has committed a felony, although
not in his presence.

3. When a felony has in fact been committed, and he has

reasonable cause for believing the person arrested to have com-

mited it.

4. On a charge made upon reasonable cause of the commis
sion of a felony by the party arrested.

Sec. 12. To make an arrest as provided in the last section, uZJfJpl-u door.

the officer may break open an outer or inner door or window of

a dwelling house, if after notice of his office and purpose, he
be refused admittance.

Sec. 13. lie may also at night, without a warrant, arrest m^atmgtit1'0
any person whom ho has reasonable cause for believing to

i



08 CRIMINAL CODE.

have committed a felony, and is justified in making the arrest,

though it afterwards appear that a felony has not been com

mitted.
oiBcn-mnst in- Sec. 14. When arresting a person without a warrant, the
fuiui persen of ° *

M-iY
an'° *' "" °^cer must inform him of his authority, and the cause of the

arrest, except when he is in the actual commission of a public
offense, or is pursued immediately after an escape.

pomon hreaking Sec. 15. He may take before a magistrate, a person who
peace to he in- ...
ken hefore lus- being engaged in a breach of the peace, is arrested by a by

stander, and delivered to him.

onvnses in pre*- Sec. 16. \\ hen a public offense is committed in the presence
enco of inagti- „ . . . ... .
irate. of a magistrate, he may by a verbal or written order, com

mand any person to arrest the offender, and may thereupon

proceed as if the offender had been before him on a warrant of
arrest.

u-hen prirate Sec. 17. X private person may arrest another :
irro.ip«i«. 1. Yox a public offense committed or attempted in his pre

sence.

2. When the person arrested has committed a felony, al

though not in his presence.

o. When a felony has in fact been committed, and he has

reasonable cause for believing the person arrested to have com

mitted it.

"•r'un'theniuse Sec. 18. He must, before making the arrest, inform the per
son to be arrested, of the cause thereof, and require him to

submit, except when he is in the actual commission of the

offense, or when he is arrested on pursuit immediately after its

commission.

*Zl™™?m*y Sec. 19. If the person to be arrested had committed a felony,
hreak open aoor. anj ft privat0 person, after notiee of his intention to make the

arrest, be refused admittance, he may break open an outer or

inner door or window of a dwelling house, for the purpose of

making the same.

In'itT^T1 Sec. 20. A private person who has arrested another for the
irate?

mdg""
commission of a public offense, must, without unnecessary

delay, take him before a magistrate, or deliver him to a peace
officer.

Defendant may Sec. 21. If a person arrested, escape or be rescued, the per-
•scapo. son from whose custody he escaped or was rescued, may imme



CRIMINAL CODE. 90

diately pursue and retake him, at any time and in any place

in the territory.

Sec. 22. To retake the person escaping or rescued, the per- ™/"rPp""'"m-
son pursuing may, after notice of his intention, and refusal of

admittance, break open an outer or inner door or window of a
dwelling house.

CHAPTER 17.

EXAMINATION OF OFFENDERS, COMMITMENT FOR
TRIAL, AND TAKING BAIL.

Section 1. For the apprehension of persons charged with v-hat ofiwrl
offenses, the judges of the several courts of record, in vaca- fsV." :'".i',.s•
tion as well as in term time, and all justices of the peace, are ch.ipur.

authorized to issue process to carry into effect the provisions

of this chapter.

Sec. 2. Upon complaint being made to any such magistrate J™""!',""^,,.
that a criminal offense has been committed, he shall examine hi'""! """'*.

on oath the complainant and any witness provided by him, and

shall reduce the complaint to writing, and shall cause the same

to be subscribed by the complainant ; and if it shall appear
that any such offense has been committed, the court or justice a•i"mi.

shall issue a warrant reciting the substance of the accusation,
and requiring the officer to whom it shall be directed, forthwith

to take the person accused and bring him before the said court

or justice, or before some other court or magistrate of the

county, to be dealt with according to law ; and in the same

warrant may require the officer to summon such witnesses as

shall be therein named, to appear and give evidence on the

examination.

Sec. 3. If any person against whom a warrant may be ^£th**i.n][
issued for an alleged offense committed in any county, shall SJiunDany

'""i"

either before or after the issuing of such warrant, escape from couniT'

or be out of the county, the sheriff or other officer to whom

such warrant may be directed may pursue and apprehend the
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party charge'!, in any county in this territory, and for that

purpose may command aid and exercise the same authority as

in his own county.
Defendant may Sec. 4. In all cases where the offense charged in the warrant
enter into re- . -

°
...Rnizance is not punishable bv death or imprisonment in the territorial
without exam- r • *
inatton. prison, if the person arrested request that he may be brought

before a magistrate of the county in which the arrest was

made, for the purpose of entering into a recognizance without
a trial or examination, the officer making the arrest shall carry
him before a magistrate of that county, who may take from
the person arrested a recognizance, with sufficient sureties, for

his appearance at the court having cognizance of the offense,
and next holden in the county where it shall be alleged to have
been committed ; and the party arrested shall thereupon be

liberated.

"ale tinTng^'he Sec. 5, The magistrate who shall so let the person arrested

to bail, shall certify that fact upon the warrant, and shall de
liver the same, with the recognizances by him taken, to the

person who made the arrest, who shall cause the same to be

delivered without unnecessary delay to the clerk of the court
before which the accused was recognized to appear ; and on

application of the complainant, the magistrato who issued the

warrant, or the district attorney, shall cause such witnesses

to be summoned to the same court as he shall think necessary.

Procesaiw?s Sec. 6. If the magistrate in the county where the arrest was
m!te "IIuim to made shall refuse to bail the person so arrested and brought

before him, or if no sufficient bail shall be offered, the person
having him in charge shall take him before the magistrate who

issued the warrant, or in his absence, before some other magis

trate of the county in which the warrant was issued, to be pro

ceeded with as hereinafter directed.

r«c om^io'ium Sec. I- When the offense charged in any warrant is punish
able with death, or by imprisonment in the territorial prison,
the officer making the arrest in some other county shall convey

the prisoner to the county where the warrant issued, and he

shall be proceeded with in the manner directed in the following

section.

pH.JneT'to'ho Sec. 8. Every person arrested by warrant, for any offense

airest!i
°"

where no other provision is made for his examination thereon,
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shall be brought before the magistrate who issued the warrant,

or if he be absent or unable to attend, before some other mag
istrate of the same county, and the warrant with the proper*
return thereon, signed by the person who made the arrest, shall

be delivered to the magistrate.

Sec. 9. Any magistrate may adjourn an examination or Justin? may ad-J o J J
^ lourn hearing

trial pending before himself from time to time as occasion f5r *a aa*•

shall require, not exceeding ten days at one time, without the

consent of the defendant or person charged, and at the same

or a different place in the county as he shall think proper, and

in such case, if the party is charged with a capital offense, he
shall be committed in the mean time ; otherwise he may be

recognised in a sum, and with sureties, to the satisfaction of

the magistrates, for his appearance for such further examina

tion, and for want of such recognizance, he shall be committed

to prison.

Sec. 10. If the person so recognized Shall not appear before when iirfma*nt
. . • • - . " . due* n.st appear

the magistrate at the time appointed for such further examina- ia• adlourn dai.

tion, according to the condition of such recognizance, the mag

istrate shall record the default, and shall certify the recogni

zance, with the record of such default to the district court, and

like proceedings shall be had thereon as upon the breach of

the condition of a recognizance for appearance before that

court.

Sec. 11. "When such person shall fail to recognize, he shall "^""."'mu/r
be committed to prison by an order under the hand of the mag-

u'' L'"miml,r.l-

istrate stating concisely that he is committed for further exam

ination on a future day, to be named in the order ; and on the

day appointed he may be brought before the magistrate by his

verbal order to the same officer by whom he was committed,

or by an order in writing to a different person.

Sec. 12. The magistrate before whom any person is brought iii™"nao!"i-.i.

upon a charge of having committed an offense, shall, as soon
as may be, examine the complainant and the witnesses to sup

port the prosecution, on oath, in the presence of the party
charged, in relation to any matter connected with such charge,
which may be deemed pertinent.

Sec. 13. After the te&tlaiony to support the prosecution, the Kx,min"V"n .J rl r how oilitliKU-t

witnesses for the prisoner, if he have any, shall be sworn and
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examined, and he may be assisted by counsel in such examina

tion, and also in the cross-examination of the witnesses in sup
port of the prosecution.

p.xMiiinr.ti.m Sec. 14. The magistrate while examining any witness, mav

in his discretion exclude from the place of examination all the
other witnesses ; he may also, if requested, or if he see cause,
direct the witnesses for or against the prisoner, to be kept
separate, so that they cannot converse with each other, until

they shall have been examined.

r."il™u!I
t0 ^ Sec. 15- ^ne testimony of the witnesses examined shall be

umine. reduced to writing by the magistrate, or under his direction,

when he shall think it necessary, and shall be signed by the

witnesses, if required by the magistrate.

j,,',!)™'i"'lti,!'.g1B Sec. 1G. If it shall appear to the magistrate upon the whole
examination that no offense has been committed, or that there

is not probable cause for charging the prisoner with the offense,

he shall be discharged

i.'!"''", i'."i when Sec. 17. Persons charged with an offense punishable with

death shall not be admitted to bail when the proof is evident

or the presumption great ; nor any person charged with an

offense punishable with death or imprisonment in the territorial

prison for a term exceeding seven years, be admitted to bail

by a justice of the peace ; in all other cases, bail may be taken

in such sum as in the opinion of the judge or magistrate will

secure the appearance of the person charged with the offense

at the court where such person is to be tried.

rJTd'!^™^^ Sec. IS. If it shall appear that an offense has been commit
ted, and that there is probable cause to believe the prisoner

guilty, and if the offense be bailable by the magistrate, and
the prisoner offer sufficient bail, or the amount of money in

lieu thereof, it shall be taken and the prisoner discharged ; but
if no sufficient bail be offered, or the offense be not bailable by
the magistrate, the prisoner shall be committed for trial.

whenwiinw. Sec. 19. When the prisoner is admitted to bail, or commit-
ln >y Im."held lo ,
>>mi- ted by the magistrate, he shall also bind by recognizance such

witnesses against the prisoner as he shall deem material, to

appear and testify at the next court having cognizance of the

offense, and in which the prisoner shall be held to answer.
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VliPii marririi
ii or minor

ip \\itut'»a.

Sec. 20. If the magistrate shall be satisfied that there iswi*njti»»i«o m;iy require

good cause to believe that any such witness will not perform ^'Vitui.f,"rUx
the condition of his recognizance, unless other security be

given, such magistrate may order the witness to enter into a

recognizance with such sureties as may be deemed necessary for

Lis appearance at court.

Sec. 21. When any married woman or minor is a material
™

witness, any other person may be allowed to recognize for the

appearance of such witness, or the magistrate may in his dis

cretion take the recognizance of such married woman or minor

in a sum not exceeding fifty dollars, which shall be valid and

binding in law, notwithstanding the disability of coverture or

minority.

Sec. 22. All witnesses required to recognize either with or ^yl^Z'n-
without sureties, shall, if they refuse, be committed to prison uu"

by the magistrate, there to remain until they comply with such

order, or be otherwise discharged according to law.
, Sec. 20. Any iudjre of a court of record on application of wh"' f"?,"011",J J t? II may lultk-asul.

any prisoner committed for a bailable offense, may inquire into

the case and admit such prisoner to bail; and any person com
mitted for not finding sufficient sureties to recognize for him,

may be admitted to bail by cither of said judges.

Sec. 24. Any magistrate to whom complaint is made, or be- J, "i,!" wul,
""

- ,. . . . . .... -.r himself auollicilore Whom any prisoner is brought, may associate with himself jiu.uc.i-.

one or more magistrates of the same county, and they may to

gether execute the powers and duties before mentioned, but no

fee3 shall be taxed for such associates.

Sec. 25. All examinations and recognizances, taken by any ^'""'""','IT
magistrate in pursuance of the provisions of this chapter shall "iu,eu!!u
be certified and returned by him to the district attorney or the

clerk of the court before which the party charged is bound to

appear, on or before the first day of the sitting thereof, and if
such magistrate shall neglect or refuse to return the «ame, he

may be compelled forthwith by rule of court, and in case of dis

obedience, may be proceeded against by attachment as fur con

tempt.

Sec. 26. When any person shall be committed to prison, or,^^Js„l
shall be under recognizance, to any charge of assault and bat- ^u^case*
tery or other misdemeanor, for which the party injured may

1I..W
..ll

trntp m''y
lifi'ljnnce re-

7*
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flitd.

have a remedy by civil action, except when the offense was com

mitted by or upon any sheriff or other officer of justice, or ri

otously or with intent to commit a felony, if the party injured
shall appeai- before the magistrate who made the commitment

or took the recognizance, and acknowledge in writing that be

has received satisfaction for the injury, the magistrate may in

his discretion, on payment of all the costs which have acerued,

discharge the recognizance or supersede the commitment by an

order lender his hand ; and may also discharge all recogni

zances and supersede the commitment of all witnesses in the
case.

or.ior discharg- Sec. 27. Every such order of the magistrate discharging the

recognizance of the party or witnesses, shall be filed in the of

fice of the clerk, before the sitting of the court before which

they are bound to appear ; and every order superseding the

commitment of the party charged, or any witnesses, shall bo

delivered to the keeper of the jail in which he is confined, who
shall forthwith discharge him ; and every such order, if so
filed and delivered, and not otherwise, shall forever bar all

remedy by civil action for such injury.

rirr^'iurioit- ^ec. -**• When any person under recognizance in any crim-

u*ce!
recog"r' inal prosecution, either to appear and answer or to prosecute

an appeal, or to testify in any court, shall fail to perform the

condition of such recognizance, his default shall be recorded,

and process shall be issue against the persons bound by the

recognizance, or such of them as the prosecuting officer shall

direct.

Sec. 29. Any surety in such recognizance may by leave of
the court, after default,.-and either before or after the process
has been issued against him, pay to the county treasurer or to
the clerk of the court, the amount for which he was bound as

surety, with such costs as the court shall direct, and be there

upon forever discharged.

.Ar..!'i.n..?"vre* Sec. 30. When any action is brought in the name of the ter-

ritory of Dakota against a principal or surety in any recogni
zance entered into, either by a party or a witness in any crim
inal prosecution, and the penalty of such recognizance shall bo

adjudged forfeited, the court may, on application of any party
defendant, remit any part of the whole of such penalty, and

SivBrity in ri*-
c.irim* mo' in ly
i., iy .ti.iount tu
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may render judgment thereon for the territory, according to

the circumstances of the case, and the situation of the party,
and upon such terms and conditions as to such court shall seem

just and reasonable.
Sec, 81. No such action brought on a recognizance as men- s"?ch act'"n." o o wheu harred or

tioned in the preceding section shall be barred or defeated nor a""**i-

shall judgment thereon be arrested by reason of any neglect or

omission to note or record the default of any principal or

surety, at the term when such default shall happen, nor by rea

son of any such defectjin the form of the recognizance : if it suf
ficiently appear from the tenor thereof at what court the party
or witness was bound to appear, and that the court or magis

trate before whom it was taken was authorized by law to re

quire and take such recognizance.

CHAPTER 18.

GRAND JURORS.

Section 1. A grand jury is a body of men not less than six- Grand lur/de-;
teen, nor more than twenty-three in number, returned at stated

periods from the citizens of the county, before a court of com
petent jurisdiction, chosen by lot, and sworn to inquire of pub
lic offenses, committed or triable in the county.

Sec. 2. A grand jury must be drawn for one term of the0ran,1Jury how
district court in each of the organized counties in this territory,
in which a term of the district court is held.

Sec. 3. All persons who are qualified electors of this territory whi iis°ietob6i * * drawn as grand

shall be liable to be drawn as grand jurors, except as hereinaf- luror*-

ter provided.

Sec. 4. The following persons shall be exempt from serving wno exempt

as grand jurors : All United States officers, all judges of courts Juries.
of record, commissioners of public buildings, auditor and treas

urer of the territory, territorial librarian, clerks of courts, reg-
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isters of deeds, sheriffs and their deputies, coroners, constables,

attorneys and counsellors at law, and solicitors in chancery,

ministers of the gospel, preceptors and teachers of incorpora

ted academies, one teacher in each common school, practising

physicians and surgeons, one miller to each grist mill, one fer

ryman to each licensed ferry, all members of companies of fire

men organized according to law, all persons more than sixty

years of age, and all persons not of sound mind or discretion,

and persons subject to any bodily infirmity amounting to any

disability ; and all persons shall be disqualified from serving

as grand jurors who have been convicted of any infamous

crime.

gijjj Jur7ll"W Sec. 5. On receiving the list of grand jurors from the regis
ter of deeds, as selected by the board of county commission-

duum of cinrk. ers, the clerk of the district court shall write names of the

person? contained therein, on separate pieces of paper, and shall

fold up such pieces of paper each in the same manner as near

as possible, so that the name written thereon shall not be vis

ible, and shall deposit the same in a box to be drawn as here

inafter provided.

lurors to he Sec. 6. At least fifteen days before the sitting of any district
drawn fifteen *

.

c'urti"*'"" court, the clerk thereof, in the presence of the sheriff, or his

deputy, and a justice of the peace, shall proceed to draw the

names of twenty-three persons from the box, to serve as grand
jurors at such court.

Clerk to issue
veune.

Sec. 7. The clerk of the district court shall, twelve days at

least before the first day of the court, issue and deliver to the
sheriff or his deputy, a venire under the seal of the court,

commanding him to summon the persons so drawn, to appear
before the said court, at or before the hour of eleven o'clock,

A. M., on the first day of the term thereof, to serve as grand
jurors.

r.r.nd lorr how Sec. 8. The sheriff or his deputy, shall summon the person?
auiuinonM. i

" •

so named in the venire, to attend such court as grand jurors,
at least six days before the sitting of such court, by giving
personal notice to each person, or by leaving a written notice

at his place of residence, with some person of proper ai*e. He
shall return such venire to the court at the opening thereof;

annmiuoiicl.
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specifying those who were summoned, and the manner in which

each person was notified.

Sec. 9. If any person duly drawn and summoned to attend fen*"y 'nr r'",» r " fusal to attrnd.

as a grand juror in any court, shall neglect to attend, without

any sufficient excuse, he shall pay a fine not exceeding thirty
dollars, which shall be imposed by the court to which the juror
was summoned, and shall bo paid into the county treasury.

Sec. 10. In case of a deficiency of grand jurors in any court, wh^TnTifnci-
writs of venire facias may be issued to the proper officer, to Sut.'.

Juri "

return forthwith such further number of grand jurors as may
be required.

Sec. 11. The proper officer shall summon such persons ac- '"""""hu i-
cordingly, who shall be bound forthwith to attend and serve, exist"'

'm"rs

unless excused by the court, in the sarno manner and subject to

the same penalties for neglect, as persons duly drawn by the

clerk of the district court, and summoned as herein provided.
Sec. 12. No more than twenty-three, nor less than sixteen now many*

s grand lurors to

persons can be sworn on a grand jury, nor can a grand jury he ,www-

proceed to any business unless sixteen members at least be

present.

Sec. 13. A person held to answer a charge for a public SEwTcha.* '•
s"

offense, may challenge the pannel-of the grand jury, or any imm, miy
"

individual grand juror, before they retire, after being sworn paiu-i

and charged by the court.

Sec. 14. A challenge to the pannel may be interposed for 2,a'lJi™fry,|'„i
one or more of the following causes only : Hue! pom u

"

1
. That the requisite number of ballots was not drawn from

the grand jury box of the county.

2
. That the drawing was not had in the presence of the officer

designated in section six of this chapter.

8
. That the drawing was not had at least fifteen days before

the court.

Sec. 15. A challenge to an individual errand juror may be rhan™p" ,0 '"-a ° J w dividual lut. .!

interposed for one or more of the following causes only : 'ntcTpoJca""**

1
. That he is a minor.

2
. That he is an alien, and has not resided in the United

States two years, and in this territory six months, and had not

declared his intention to become a citizen according to the laws

o
f

this territory.
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3. That he is insane.
4. That he is the prosecutor upon a chargo against the de

fendant.

5. That he is a witness on the part of the prosecution, and

has been served with process, or bound by an undertaking as

such.

6. That a state of mind exists on his part in reference to the

case, or to either party, which satisfies the court in the exercise

of sound discretion, that he cannot act impartially and without

prejudice to the substantive rights of the party challenging.
rhainngo must Sec. 16. The challenges mentioned in the last three sections,
be entered in °
mmuies of the may j,c j,^ and must be entered upon the minutes, and tried

by the court.

"mrt'tTbe'cn- Sec. 17. The court must allow or disallow the challenge, and

I'.'miL inminutes the clerk must enter its decision upon the minutes,

ir challenge m- Sec. 18. If a challenge to the pannel be allowed, the grand
lowed, jury not .
..,.,.....

. ,
to una indict- iury are prohibited from inquiring into the charges against the
m-iii against •> J r IB o O
■juii-ndut. defendant by whom the challenge was interposed ; if they

should notwithstanding do so, and find an indictment against

him, the court must direct it to be set aside.
.iii'iiidividuai Sec. 19. If a challenge to an individual grand juror be al •
jm or be allowed _ - . . ...
he .annul take lowed, he cannot be present at, or take part in the considera-
f .11 in action of t .

K

tho jury. tion 0f the charge against the defendant who interposed the

challenge, or the deliberation of the grand jury thereon,

i.l'im^ourtof* Sec. 20. The grand jury must inform tho court of a viola-
violation of . i» i i • \ • • i i i i iijbi »eciiou. tion of the last section, and it is punishable by the court as a

contempt,

court mmt ap- Sec. 21. From the person? summoned to serve as grand
point lureraan. . . mi

jurors and appearing, the court must appoint a foreman. The

court must also appoint a foreman, when a person already ap

pointed is discharged or excused, before the grand jury are

dismissed.

.inn to i>emi- gec, 22. The following oath must be administered to the
ministered to °

foreman of the grand jury :
You, as foreman of this grand jury, shall diligently inquire,
and true presentment make of ah public offenses against the

people of the United States, of this territory, committed or

triable within this county, of which you shall have or obtain

legal evidence ; you shall present no person through malice,

. ■I'lll.lll of
brand jury.
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hatred, or ill will, nor leave any unpresented through fear,
favor, or affection, or for any reward or the promise or hope

thereof; but in all your presentments or indictments, you shall

present the truth, the whole truth, and nothing but the truth,

according to the best of your skill and understanding, so help
you God.

Sec. 23. The following oath must immediately thereupon be Siiuitwhii"iu
administered to the other grand jurors present: The same8""

Juri

oath which your foreman has now taken before you on his part,

you, and each of you, shall well and truly observe on your
part, so help you God.

Sec. 24. If, after tho foreman is sworn, any grand iuror 0a,h 1ohe i"•-

appear and be admitted as such, the oath as prescribed in sec- grimd iarr-

tion twenty-two must le administered to him, commencing:
"you, as one of this grand jury," and so on to the end.
Sec. 25. The grand jury being impanneled and sworn, must fhT^Tu"

"

be charged by the court ; in doing so, the court must read to

them such portions of this code, as more particularly apper
tain to their duties as grand jurors, and must give them such
information as it may deem proper, as to the nature of their
italies, and any charges for public offenses returned to the

court, or likely to come before the grand jury, the court need
not however charge them respecting tho violation of a particu
lar statute, unless made expressly its duty to do so by the pro
visions of such statute.

Sec. 26. The grand jury then must retire to a private room u.™"?^?""i
anJ inquire into the offenses cognizable by them.

Sec. 27. The grand jury must appoint one of their number "i™,)l,.J."^in.t
as clerk, who must preserve the minutes of their proceedings, Dutie""l clctk
except of the votes of the individual members on a present
ment or indictment, and of the evidence given before them.

Sec. 28. The grand jury on the completion of the business ""S^"^^
before rAiem, must be discharged by the court, but whether the

business be completed .or not, they are discharged by the final

adjournment of the court.

Sec. 20. The grand jury has power and it is their duty to Powers sna da-

inquire into all. public offenses committed or triable in theJuriM-

county, and to present them to the court, either by present

ment or indictment, as provided in the next two sections.
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miirof g™na Sec, 30. Upon such inquiry, if from the evidence, the grand
jury believe any person charged with a public offense to be

guilty of the same or any other public offense, they shall find

an indictment against such person.
Frcimtnimt. Sec. 31. In all cases, if upon investigation, the grand jury

believe that a person is prob'ably guilty of such offense, the

grand jury shall proceed by presentment only.

u'liuJ"!™ Sec. 32. An indictment is an accusation in writing presented
by a grand jury, to a competent court, charging a person with

a public offense.

d.'rtu™!"i"" Sec. 33. A presentment is an informal statement in writing,
by the grand jury, representing to the court that a public
offense has been committed which is triable in the county, and

that there is reasonable ground for believing that a particular

individual, named or described, has committed it.

ijluliu.'ieruiiih. Sec. 34. The foreman may administer an oath to any wit
ness appearing before the grand jury.

i.iu-uu'rM.v'ivi"!. Sec. 85. In the investigation of a charge for the purpose of
either presentment or indictment, the grand jury can receive
no other evidence than :

1. Such as is given by witnesses, produced and sworn before

riiii.it uvi- them ; or,
u*'iu'l'.

2. By legal, documentary or written evidence.
Omn.i lury .n Sec. 3G. The grand jury can receive none but legal evidence.
r.'fi ivp in, up hut ° " •; °
i. «i eviucnw, and the best evidence in degree, to the exclusion of hearsav.

or secondary evidence, except when such evidence would he

admissable on the trial of the accused, for the offense charged.

widtuTo6'1
th* Sec. 37. The grand jury is not bound to hear evidence for
the defendant ; but it is their duty to weigh all the evidence
submitted to them and when they have reason to believe that

other evidence within their reach, will explain away the charge,

they shall order such evidence to be produced, and" .":ir that

purpose may require the district attorney to issue process for

the witnesses.

«m,il„r.nrtm Sec. 38. The grand jury ought to find an indictment when
t" ilil"l iii.lK-l-
""•.". all the evidence taken together is such as in their judgment

would, if unexplained or uncontradicted, warrant a conviction
by the trial jury.
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Sec. 39. If a member of the grand iury knows, or hasGriindjt"Tri,'li*»° " " ' to make coui-

reason to believe, that a public offense has been committed pta""-

which is triable in the county, he must declare the same to his

fellow jurors, who must thereupon investigate the same.
Sec. 40. The grand jury must inquire : Grand jmrinto
T ..... . . , what to inquire.

1. Into the condition ot every person imprisoned on a crim
inal charge triable in the county, and not indicted.
2. Into the condition and management of the public prisons
in the county; and,
3. Into the willful and corrupt misconduct in office, of pub
lic officers of every description in the county.
Sec. 41. They are also entitled to free access, at all reason- GramUury to
. , .... . , .. have access to

able times, to the public prisons, and to the examination with- i,rison'

out charge of all public records in the county.
Sec. 42. The grand jury may at all reasonable times ask Msy ask tAyia»° ° * J vt court.

the advice of the court, or of the district attorney of the

county ; and whenever required by the grand jury, it shall be
the duty of the district attorney of the county to attend them
for the purpose of framing indictments, or of examining wit
nesses in their presence, but no district attorney, sheriff or

other person, except the grand jurors, shall be permitted to be

present during the expression of their opinions or the giving,
of their votes upon any mutter before them.

Sec. 43. Every member of the grand jury must keep secret Grand, juror
whatever he himself, or any other grand juror may have said, tain matter.""

i secret.
or in what manner he or any other grand juror may have voted

on a matter before them.

Sec. 44. A membor of the grand jury may however, be re- """•>»' fM-andju-
. , ror may be re

quired by any court to disclose the testimony of any witness ex- <|uir«l tu Ji«-

amined before the grand jury, for the purpose of ascertaining
whether it is consistent with that given by the witnesses before

the court, or to disclose the testimony given before them by

any other person upon a charge against him for perjury, in

giving his testimony, or upon his trial therefor.

Sec. 45. A grand juror cannot be questioned for anything nrail(I juror not
he may say, or any vote he may give in the grand jury, rela- J'^Jeedin^V
tive to a matter legally pending before the jury, except for a j'ury."* s"s"i

perjury of which he may have been guilty in making an ac

cusation, or giving testimony to his fellow jurors.
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wiicn present- geC- 46. A presentment cannot be found •without the con-
mpnt may be ■

made. currence of at least twelve grand jurors. When so found, it

must be signed by the foreman.

b?p7«e0nudduj° Sec. 47. The presentment, when found, must be presented

by the foreman, in the presence of the grand jury, to the court,

and must be filed with the clerk.

wm1rnJ.rust Sec. 48. When the grand jtry make a presentment, they
uKi'i!'™"1"' must return to the court therewith, the depositions of the ■wit

nesses examined before them, or the minutes, or a copy there

of, of the testimony on which the presentment is made.

^T.t'iemi-i Sec. 49. When the depositions arc returned, as provided in
.ad kept aecret. tJie ]agt scctjon) tuCy must De filed wjth the 0lerk 0f the court,

and cannot be inspected by any person except the court, the

district attorney, the clerk and his deputies or assistants, and

the district attorney, until after the arrest of the defendant.

ril°t sl-ctiuu'a Sec. 50. A violation of the provisions of the last section is
mibdciueanor.

punishable as a contempt, and misdemeanor.

when cierk to Sec. 51. After the arrest of the defendant, the clerk must,
llll'Illi-ll drill's ' '
"' <i'-i|>'«»uu»- on payment of his fees, at the rate of twenty-five cents for

every hundred words, within two days after the demand, fur

nish a copy of the depositions to the defendant, or his coun
sel,

firantjuror, Sec. 52. No grand juror, district attorney, clerk, judge, or

Hose'ttiVilct'or other officer, can disclose the fact of a presentment having
a prcai-utmeiit. jjeen made, or indictment found, for a felony or other crime,

until the defendant has been arrested, but this prohibition does

not extend to a disclosure by the issuing or in the execution
of a warrant to arrest the defendant.

Sec. 53. A violation of the provisions of the last section is
punishable as a contempt, and as a misdemeanor.

Sec. 54. If the court deem that the facts stated in the pre
sentment constitute a public offense, triable in tiie county, it
must direct the clerk to issue a bench warrant for the arrest of
the defendant.

Sec. 55. The clerk, on the application of the district attor

ney, may accordingly, at any time after the order, whether the
court be sitting or not, issue a bench warrant under his signa*
ture, and the seal of the court, into one or more counties,

Violation
1,1*1.lOMllnI
l.untliMlu'jmir.

tVlicn court 1o
iliri'it rl.rk to

II

\v o i .int.
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Sec. 56. The bench warrant upon a presentment, must be rum of much

substantially in the following form :

Territory of Dakota, \
County of , J

To any sheriff or constable in the said territory greeting :

A presentment having been made on the
day of , A. D. 18 , to the district

court for the county of , in the territory afore

said, charging C. D. with the crime of (here designate the

charge generally.) Therefore in the name of the United States,

you are commanded forthwith to arrest the above named C.

D., and take him before E. F., a magistrate of this county, or
in case of his absence or inability to act, before the nearest or

most accessible magistrate in this county, there to be dealt

with according to law.

Dated at , the day of

, A. D. 18

By order of the court.
C. II., Clerk.

Sec. 57. The bench warrant may be served in any county bench warrant
. i i n* • ii where and how

in the territory, and the omecr, serving it must proceed there- served-

on in all respects, as upon a warrant of arrest on an informa

tion or complaint ; and when served in another county, the war

rant need not be indorsed by a magistrate of that county.
Sec. 58. The magistrate, when the defendant is brought be- ""^"m

hGW

fore him, must proceed upon the charge contained in the pre- hVou%t."h™di'"

sentment, in the same manner in all respects, as upon a war

rant of arrest on an information or complaint.

Sec. 59. Upon the arrest of the defendant, the clerk with cierit mu.t mr-
. . ... nish copii's of

whom the presentment and depositions are filed, must, without proi*ntin.-uti * ' ' anduVpusiliong.

delay, furnish to the magistrate before whom the defendant is

taken, a certified copy of the presentment and depositions.

Sec. 60. An indictment cannot be found without the concur- t™'™ Ji"a'i
necessary to

rence of at least twelve grand jurors. When so found, it must flnd Uuc hi"-

be indorsed " a true bill," and the indorsement must be signed
by the foreman of the grand jury.

Sec. 61. If twelve grand jurors do not concur in finding an wii™ chare*
.

o J a mubt hedit-
indictment or presentment, the charge must be dismissed. misi«l.

Sec. 62. The dismissal of the charge does not, however, pre- ^i"r"ged^™i"ed
8
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astainbehroiight vent its being ngain submitted to a grand iurv as often as the
before grand O o a «l J
Jur]r- court may direct.

Nsraei of wit- Sec. G3. When an indictment is found, the names of the wit-
iieim1!* inuHt tie .
m»,Tioci ou iu- nosses examined before the grand mry, must in all cases be m-

scrted at the foot of the indictment, or indorsed thereon, before

it is presented to the court.
muctment gec_ g^# When an indictment is found by the grand iury,must be pre- •/ © ■* » '

it must be immediately presented by their foreman in their

presence to the court, and must be filed with the clerk and re

main in his office as a public record.

icnte<l bv the
foreiuju to the
court.

CHAPTER 19.

INDICTMENTS.

v. lut to contain.

indictment. Section 1. The first pleading on the part of the United States
is the indictment,

indictment Sec. 2. The indictment must contain :

1. The title of an action specifying the name of the court to
■which the indictment is presented, and the name of the par
ties;

2. A statement of the acts constituting the offense, in ordin
ary and concise language without repetition, and in such man

ner a3 to enable a person of common understanding to know
what is intended.

Sec 3. It may be substantially in the following form :Form* of in
dictment.

No. 1.

The district court for the county of , and territory of
Dakota :

The United States,
-|

vs. V

A. B. j
A. B. is accused by the grand jary of the county of
, by this indictment, of the crime of (here

insert the name of the offense, if it have one,) such as treason,
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murder, arson, manslaughter, or the like, or if it be a misde
meanor, baring no general name, such as libel, assault and bat

tery, or the like, insert a brief description of it
,

as it is given

b
y law, committed as follows :

The said A. B., on tho day of , A. D. 18 ,

at the town, (city, or village, as the case may be,) of ,

in this county, (here set forth the act charged as an offense

according to the form adapted to the case, as provided in the

following forms, or similar ones.)
Dated at , in the county of , the day

of , A. D. 18 .

(Signed) G. IL, foreman of the grand jury.

No. 2.

In an indictment for murder.

(Commencement the same as No. 1.) luiij,™"""

Without tho authority of law, and with malice aforethought,
killed C. D., by shooting him with a gun or pistol, or by ad

ministering to him poison, or by pushing him into the water,

whereby he was drowned, or by throwing him from the roof of

a building, or b
y means unknown to the grand jury, as the

case may be.

No. 3.

In an indictment for arson.

"Willfully set fire to (or burned) in the night time, a dwell- indictment /or

ing house in which there was at tho time a human being,

namely C. D. (or whose name is unknown to the grand jury,) or,

No. 4.

Willfully set fire to (or burned) an inhabited dwelling house it>.
in the day time, in which there was at the time a human being,
namely C. D., (or whose name is unknown to the grand jury,)
or,

No. 5.

Willfully se t fire to (or burned) the steamboat named the id.

, which was at the time insured by the Hartford in
surance company of the State of Connecticut, against loss or

damage by the fire, with intent to prejudice such insurer.
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lndictment for
lMiUlsUugut,er.

No. 6.

Manslaughter in the first degree.

Was engaged in the perpetration of the following (stating
it as in an enactment therefor) and the said A. B., while en
gaged in the perpetration of such misdemeanor, without a de

sign to effect death by his act (or procurement or culpable neg

ligence) by his act killed C. D. by striking him with a club, or

by other means, to be stated in No. 2, or,

No. 7.

iitdictraiTit for Deliberately assisted one C. D. in the commission of self-uggisliug to .*

wmmH murder, murder, which crime the said C. D. then and there committed

by hanging himself by the neck until he was dead ; (or by

shooting himself with a pistol, or as the case may be.)

No. 8.

Manslaughter in the second degree.

Killed C. D. in the heat of passion, but in a cruel and un
usual manner, and not under such circumstances as to constitute

excusable or justifiable homicide, by striking him with a club

(or stating the means according to the fact.)

Indictment for
manslaughtei in
the (second de
gree.

lndictment for
manslaughter in
tLiid degree.

No. 9.

Manslaughter in the third degree.

Was the owner of a bull (or other mischievous animal, de

scribing it,) and knowing its propensities, willfully suffered
such bull to run at largo (or kept it without ordinary care,) and

the said bull, while so at large, (or not confined,) killed one C
D., who took all the precautions which the circumstances would

permit, to avoid such bull ; or,

No 10.

Was managing a steamboat called the for gain, and

willfully (or negligently) received on board so many passengers

(or such a quantity of lading) that the said boat sunk (or was

overset) whereby C. D., who was on the said boat, was

drowned, (or otherwise killed, according to the fact.)
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No. 11.

7/i an indictment for rape.
Forcibly ravished C. T., a woman of tho age of ten years inau-imsiit for

or upwards; or.

No. 12.

Unlawfully and carnally knew and abused C. II., a female lh-

child under the age of ten years.

No. 13.

In an indictment for robbery.
Feloniously took a gold wateh (or any other property as tho indictment fsr

case may be) tho property of C. D., from his person, and
against his will, by violence to his person, (or by putting hinl
in the fear of some immediate injury to his person; or,

No. 14.

Feloniously took a gold watch, (or as the case may be,) the ni.

property of C. D., in his presence and against his will, by vio

lence to his person.

No. 15.

In an indictment for larceny.
Feloniously took and carried away, one gold wateh and one indictment tor

silver chain, (or as the case may be,) the personal property of
J. D., (or of a person whose name is unknown to the grand
jury,) of the value of more than twenty dollars ; or,

No. 10.

Feloniously took and carried away in the night time, from ih.

the person of C. D., one silver wateh, (or as the case may be,)
the personal property of E. F., (or of a person whose name is
unknown to the grand jury,) of the value of more than twenty
tl ollars.

No 17.

In an indictment for burglary.
Broke into and entered in the night time, the dwelling house indictment for

of C. D., in which there was at the time a human being, namely
'"
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the said C. D., (or whose name is unknown to the grand jury,)
with intent to commit murdur (or rape, robbery, or larceny, or

other public offense, describing it generally,) therein, by forci
bly bursting or breaking the wall, or an outer door, or a win
dow of such house, (or as the case may be.) or,

No. 18.

ntfirtm'nt for Broke into and entered in the nicht time, the dwelling house

of C D., in which there was at the time a human being, name,

the said C. D., (or whose name is unknown to the grand jury,)
with intent to commit a rape, (or larceny, or any other public
offense, describing it generally,) therein, by unlocking an outer

door, by means of false keys, or by picking or forcing the lock

of the outer door, or as the case may be.

No. 19.

In an indictment for forgery and counterfeiting.
m.iLimoatfur Forged, or counterfeited, or falsely altered, by erasing a
tor^iy. . .

material part thereof, (or as the case may be,) an instrument

purporting to be (or being) the last will and testament of C. D.,

devising certain real and personal property, with intent to de

fraud ; or,

No. 20.

indictment for Forged a certificate purporting to have been issued by J. C,
an officer duly authorized to make such certificate of the

acknowledgment of C. D., of the execution by him, of a

conveyance to E. F., of certain real property in the town of
, with t've intent to defraud the said C. D.; or,

No. 21.

indictment for Falsely made an impression, purporting to be the impression

of the great seal ot the territory, on an instrument in writing,

being (or purporting to be) a , (stating generally the

purport of the instrument, with tie intent to defraud ; or,

No. 22.

indictment
for Counterfeited a gold (or silver) coin of the republic of Mcx-

couuterfcuii>£. o \ / I
ico, called a dollar, which was at that time current, by cus

tom or usage, within this territory ; or,
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No. 23.

Had in his possession, a counterfeit of a gold (or silver) iieiirtmont r. rr ° '
hiviuR r.iurtir-

coin of the republic of Mexico, called a dollar, which was at loum min inr 'Lis iiusscfcsion.
that time current in this territory, knowing the same to he

counterfeited, with intent to defraud, (or injure) by uttering

the same as true (or false.)

No. 24.

In an indictment for perjury.
On his examination as a witness, duly sworn to testify the [.'^'.'j1™i

'"

truth, on the trial of a civil action in the court of ,

between C. D., plaintiff, and E. F., defendant, which court had
authority to administer such oath, he testified .falsely, that,

(stating the facts to be alleged to be false,) the matters so tes

tified being material, and the testimony being willfully and

corruptly false.

No. 25.

In an indictment for bigamy.
Having a wife then living, unlawfully married one G. A. i^tiJi.cp"°r

No. 20.

In an indictment for libel.

Published in a newspaper called the ihe following m-ii"-tmtiu furi " ° lihel.
libel concerning C. D., (here insert the article charged as being
a libel.)

Sec. 4. The manner of stating the act constituting the ^a"^.""*
offense as set forth in the preceding forms, is sufficient in all

cases where the forms there given are applicable. In all other
cases, forms may be used as nearly similar as the nature of the
case may permit.

Sec. 5. The indictment, must be direct and certain as it re- indictment
must he dirvcl.

-gards :

1. The party charged.

2. The offense charged.

3. The particular circumstances of the offense charged, when

they are necessary to constitute a complete offense.

8*
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Indictment
c<>ntttindi!f
cyunu

pro««iinf:s Sec. 6. When a defendant is indicted by a fictitious or er-
wheu drlendant . .
h iniictfd t.y roneous name, and in any stage of the proceedings his true

name is discovered, it may be inserted in the subsequent pro

ceedings, referring to the fact of his being indicted by the

name mentioned in the indictment.

:m»J Sec. 7. When, by law, an offense comprises different de

grees, an indictment may contain counts for the different

degrees, of the same offense, or for any of such degrees. The

same indictment may contain counts for murder, and also for

manslaughter or different degrees of manslaughter. Where

the offense may be committed by the use of different means,
the indictment may allege the means of offense in the alterna

tive. Where it is doubtful to what class an offense belongs,
the indictment may contain several counts describing it as of

different classes or kinds.
rime ..f ..iT-nno Sec. 8. The precise time at which the offense was committed

need not bo stated in the indictment, but may be alleged

to have been committed any time before the finding thereof,

except where the time is a material ingredient in the offense.

fimiluwwtu-'1' Sec. 0. When the offense involves the commission of, or an

attempt to commit a private injury, and is described with suf

ficient certainty in other respects to identify the act, an erron

eous allegation, as to the person injured, or intended to be

injured, is not material.

akuu'-ni hl'w'1" Sec. 10. The words used in an indictment, must be construed
ca.uuui. jn x\wiT u3ual acceptations in common language, except words

and phrases defined by law, which are to be construed accord

ing to their legal meaning.
Sec. 11. W ords used in the statutes to define a public offense

iy pur.-iK.i need not be strictly pursued in the indictment, but other words

conveying the same meaning may be used.
indi<-tm(>iit Sec. 12. The indictment is sufficient, if it can be understood

therefrom :

1. That it is entitled in a court having authority to receive

it
,

though the name of the court is not accurately stated.

2
.

That it was found by 'a grand jury of the county in which
the court was held.

3
. That the defendant is named, or if his name cannot be

discovered, that he is described by a fictitious name, with the

statement that he has refused to discover his real name.

W-irdi of (Jt.-it.-
n'.o iit-oil n.n ht
Hilt
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4. That the offense was committed at some place within the

jurisdiction of the court, except where, as provided by law, the

act, though done without the local jurisdiction of the county,
is triable therein.

5. That the offense was committed at some time prior to the

time of finding the indictment.
6. That the act or omission, charged as the offense, is clear

ly and distinctly set forth in ordinary and concise language,
without repetition, and in such manner as to enable a person
of common understanding to know what is intended.
7. That the act or omission charged as the offense is stated

with such a degree of certainty as to enable the court to pro
nounce judgment upon a conviction, according to tbe right of
the case.

Sec. 13. No indictment is insufficient nor can the trial, teno/fon^*

judgment or other proceedings thereon be affected by reason

of a defect or imperfection in matter of form, which does not

tend to the prejudice of the substantial rights of the defendant,

upon the merits.

Sec. 14. Neither presumptions of law nor matter of which Presumptionaoir r law need not be

judicial notice is taken need be stated in an indictment. stated.

Sec. 15. In pleading a judgment or other determination of, JX°" bow
or proceeding before a court, or officer of special jurisdiction,

it is not necessary to state the facts conferring jurisdiction,
but the judgment or determination may be stated to have been

duly given or made. The facts constituting jurisdiction, how

ever must be established on trial.

Sec. 16. In pleading a private statute or right derived there- r«v»te statute
. . how pleaded.

from it is sufficient to refer to the statute, by its title and the

day of its passage, and the court must thereupon take judicial
notice thereof.

Sec. 17. An indictment for libel need not set forth any ex- fib^n™? not'
trinsic facts, for the purpose of showing the application to the facts, &<.

party libeled, of the defamatory matter on which the indictment

is founded, but it is sufficient to state generally that the same

was published concerning him ; and the fact that it was so

published must be established on the trial.

Sec. 18. When an instrument which is the subject of an in- Jn'toreery'wu™

dictment for forgery has been destroyed or withdrawn by the
™ "
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act or procurement of the defendant, and the fact of the de

struction or 'withholding is alleged in the indictment, and estab

lished on the trial, the misdescription of the instrument is im
material,

what sufficient gec \Q jn an indictment for perjury or subornation of per-
iu perjury. t J J r

jury it is sufficient to set forth the substance of the controversy

or matter in respect to which the offense was committed, and in

■what court or before whom the oath alleged to be false was

taken, and that the court or person before whom it was taken,

had authority to administer it
,

with proper allegations of the
falsity of the matter on which the perjury is assigned ; but the

indictment need not set forth the pleadings, record, or proceed

ings with which the oath is connected nor the commission or

authority of the court or person before whom the perjury was

committed.

i"a"nV"™%erai, Sec. 20. Upon an indictment against several defendants.

be'eonvict""/ any one or more may be convicted or acquitted.

Distinction be- Sec. 21. The distinction between an accessory before the
Iween principal ... ., ...... ,

*nd accessory fact and a principal, and between principals in the first and
abolished. .

second degree in cases o
f

felony, is abrogated ; and all persons

concerned in the commission of a felony, whether they directly
commit the act constituting the offense, or aid and abet in its

commission, though not present, must hereafter be indicted,

tried and punished as principals, as in the case of a misdemeanor.

Accessory after Sec. 22. An accessory after the fact, to the commission o
f

the fact, how _, . . _. _ . _ _ • , -i ,

,,
indicted. a lelony, may be indicted, tried and punished, though the prin

cipal felon be neither indicted nor tried.

liZi.Tow"8 Sec. 23. A person may be indicted for having, with the
ludicted. knowledge of the commission of a public offense, taken money or

property of another, or a gratuity, or reward, or an engagement or

promise therefor, upon an agreement or understanding, express
or implied, to compound or conceal the offense, or to abstain

from a prosecution therefor, or to withhold any evidence there

of, though the person guilty of the original offense has not

been indicted or tried.

murdw miVbe ^ec. ^ Indictments for murder may be found at any time
dea'th.kc?

after tne death of the person killed ; in all other cases, indict

ments shall be found andjfiled in the proper court, within three

years after the commission of the offense ; but the time during
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which the defendant shall not have heen an inhabitant of, or

usually resident within this territory, shall not constitute any

part of the said limitation of three years.
Sec. 25. When any offense shall have been committed within J,"^,i,^"*™^

this territory, on boanl of any vessel navigating any river or

lake, an indictment for the same may be found in any county

through which, or any part of which such vessel shall be navi

gated during, or in the course of the same voyage or trip, or in

the county where such voyage or trip shall terminate ; and such

indictment may be tried, and a conviction thereon had, in any
such county in the same manner, and with the like effect, as

in the county where the offense was committed.

CHAPTER 20.

ARRAIGNMENT OF DEFENDANT.

Section 1. When the indictment is filed, the defendant must v*'™iwt n°w
arr&iguvu.

be arraigned thereon, before the court in which it is found if
it be triable therein, or if not, before the court to which it is
sent or removed.

Sec. 'Z. If the indictment be for a felony, the defendant must r*!.™""
be personally present ; but if for a misdemeanor only, his per-

ia

ponal appearance is unnecessary, and he may appear upon the

arraignment by counsel.

Sec. 3. When his personal appearance is necessary, if he be court mny ai-
in custody, the court may direct the officer in whose custody he i^isi

.iwcu.i-

is
,

to bring him before it to be arraigned ; and the officer must

do so accordingly.

Sec. 4
. If the defendant has been discharged on bail, or has J^XTliT

deposited money instead thereof, and do not appear to be ar- „"i' issue."""
raigned When his personal attendance is necessary, the court,

in addition to the forfeiture of the undertaking of bail, or the

money deposited, may direct the clerk to issue a bench warrant

for his arrest.
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Porra of hench
warrant in cer
tain caaea.

cierk may issno Scc. 5. The clerk on the application of the district attor-

ncy, may accordingly, at any time after the order, whether the

court be sitting or not, issue a bench warrant, into one or more

counties.

Sec- 6. The bench warrant, upon the indictment must if the
offense be a felony, be substantially in the following form :

Form of hench The district court for the county of and ter-
ft'arran t in cei - *
nin caici. ritory of Dakota : in the name of the United States, to any

sheriff, (or other proper officer), in the territory of Dakota.
An indictment having been found on the day

of , A. D. 18 , in the district court
for the county of , charging C. D. witb the
crime of (designating it generally), you are therefore comman

ded forthwith to arrest the above named C. D., and bring bira
before this court, (or if the venue has been changed take him
before that court, as the case may be), to answer the indict

ment, or if the court have adjourned for the term, that you de
liver him into the custody of the jailor of the county (or city),
of , the day of ,

A. D.
By order of the court. E. F. Clerk.

"rcas,.Wuafru!is- Sec 7. If the offense be a misdemeanor, the bench warrant
must be in a similar form, adding to the body thereof, a direc

tion to the following effect, "or if he require it
,

that you take

him before any magistrate in that county, or in the county in

which you arrest him, that he may give bail to answer the

indictment.

uuJLTui^u. Sec. 8
. If the offense charged be bailable, the court upon

directing the bench warrant to issue, must fix the amount of

bail, and an indorsement must be made upon the bench warrant,

and signed by the clerk, to the following effect, " the defend
ant is to be admitted to bail in the sum of dollars."

huwcsc7vodfnt ^ec. 9
* The bench warrant may be served in any county in

the same manner as a warrant of arrest, except when served in

another county, it need not be indorsed by a magistrate of that

county.
Magistrate ot Sec. 10. If the defendant be brought before a magistrate of

another county D O
huw to proceed. anotner county, for the purpose of giving bail, the magistrate

must proceed in rsspect thereto in the same manner as if
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the defendant had been brought before him upon a warrant of

arrest.

Sec. 11. Oa taking bail, the magistrate must certify that mS«*c"Ji% on
fact on the warrant, and deliver the warrant and undertaking

° *""'""•

of bail to the officer having charge of the defendant ; the'officer
must then discharge the defendant from arrest, and must

without delay deliver the warrant and undertaking to the

clerk of the court, at which the defendant is required to

appear.

Sec. 12. When the indictment is for a felony, and the de- ^,urt,""5' or.1'r•/ ' tif roTtil.iu I coin-
fendant before the finding thereof has given bail for his ap-

mitted-

pearance to answer the charge, the court to which the indict

ment is presented, or sent, or removed for trial, may order the

defendant to be committed to actual custody, either without
bail, or unless he give bail in the increased amount to be speci
fied in the order.'

Sec. 13. If the defendant be present when tho order is prese™ £i.t bs
made, he must be forthwith committed accordingly, if he be not
present a bench warrant must bo issued and proceeded upon in

the manner provided in this chapter.

Sec. It. If the defendant anpear for arraignment without courtmust in-
. i i- i ...... '"rin defim.Unt

counsel, he must be informed by the court that it is his right to °r hi, r^i '°
. . counsel.

have counsel before, b^ing arraigned, and must be asked if ho
desire the aid of counsel.

Sec. 15. The arraignment must be made by the court, -irranmmpnt hy° .i i whoin made.
or by the clerk or district attorney, under its direction, and

consists in reading the indictment to the defendant, and deliv

ering to him a copy thereof, and of the indorsements thereon,

including the list of witnesses indorsed on it or appended
thereto, as provided in section sixty-three, and asking him

whether he pleads guilty or not guilty to the indictment.

Sec. 16. When the defendant is arraigned, he mustb* in- ^'^tVE™
formed that if the name by which ho is indicted be not his true "s ru° liime-

name, he must then declare his true name, or be proceeded

against by the name in the indictment.

Sec. 17. If he give no other nam?, the court may proceed otu.-r nan""'
courtmust

accordingly. proceed.

Sec. 18. If he allege that another name is his true name, " the defendanto ' give anoLU'T
tie court must direct an entrv thereof in the minutes of the °ame c"u';i '""»•s u proceed.
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arraignment, and the subsequent proceedings on the indictment

may be had against him by that name, referring also to the

name by which he is indicted.

Sec. 19. If on the arraignment, the defendant require it
,

he must be allowed until the next day, or such further time

may be allowed him, as the court may deem reasonable, to an

swer the indictment.
ivr>iKtaut m*y gec_ 20. If the defendant do not require time, as provided

in the last section, or if he do, then on the next day, or at such
further day as the court may have allowed him, he may in an

swer to the arraignment either move the court to set aside the

indictment, or may demur, or plead thereto.

U f.-Ti.l.iMt al-
i,>w.*'i ou.' djjr
lO JUl.»\TtT.

I .j the indio;

CHAPTER 21.

SETTING ASIDE INDICTMENT.

wiiwi'HrtluMo Section 1. The indictment must be set aside by the court in

which the defendant is arraigned, and upon his motion in either
of the following cases ;

1
. When it is not found, indorsed, and presented as pre

scribed in chapter thirty-two ;

2
. When the names of the witnesses examined before the

grand jury aru not inserted at the foot of the indictment, or in

dorsed thereon.

3
. When a person is permitted to be present during the ses

sion of the grand jury, while the charge embraced in the in

dictment was under consideration, except as provided in section

forty-two.

iwendant wi.cn Sec. 2
. If the motion to set aside the indictment be not

•M«:tii"! ■" in- made, the defendant is precluded from afterwards taking thu
Jj^tlUruL ;n any t t

°
■*« inaimir. objections mentioned in the last section.

Sec. 3. The motion must be heard at the time of the arraign
ment, unless for good cause the court postpone the hearing to

another time.

Mvtion wlifa
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Sec. 4. If the motion be denied, the defendant must imme- " doiu*!. i«*-.... . fendant muai

diately answer the indictment, either by demurring or plead- aemur or pi*i"i

ing thereto.

Sec. 5. If the motion be granted, the court must order that V s,ran".i? tle"
the defendant, if in custody, be discharged therefrom, or ifJJJKiUVuh.
admitted to bail, that his bail be exonerated, or if he have de- Tun!a u"!rana

posited money instead of bail, that the money be refunded to
him ; unless it direct that the case be re-submitted to the same
or another grand jury.
Sec. 6. If the court direct that the case be re-submitted, the Ktr«t of order
defendant, if already in custody, must so remain, unless he be s\vu.

l

admitted to bail, or if already admitted to bail, or money have
been deposited instead thereof, the bail or money is answer

able for the appearance of the defendant to answer a new in
dictment.

Sec. 7. Unless a new indictment be found before the next i'n™ indiot-.... . ment not fnund,
"rand iury of the countv is discharged, the court must, on the court lo m-i**° J J • ° - ' order of di.-

discharge of such grand jury, make the necessary order. charge.

Sec. 8. An order to set aside an indictment, as provided in order to indict-
, ..... « . ment no hur to
the seven preceding sections, is no bar to a future prosecution future action,

for the same offense.

CHAPTER 22.

DEMURRERS.

Section 1. The only -pleading on the part of the defendant, PlesainW on
.,, . , the part of lhe

is either a demurrer, or a plea. defendant.

Sec. 2. Both the demurrer and the plea must be put in.d^mrurerand
4 .s i i i w'u.u tiled.

pen court, either at the time of the arraigi.ment or at such

other time as may be allowed to the defendant for that purpose.

Sec. 8. The defendant may demur to the indictment, when Wlieil d.,rm.UBt

it appears from the face thereof, either— Indictment.
*

1. That the grand jury by which it was found, had no legal
authority to inquire into the offense charged, by reason of its

not being within the local jurisdiction of the county.
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2. That more than one offense is charged in the indictment.

3. That the facts stated do not constitute a public offense.

4. That the indictment contains any matter, which, if true,
.would constitute legal justification or excuse of the offense

charged, or other legal bar to the prosecution.
npmurrw to hb Sec. 4. The demurrer must be in writing, signed either by
i n aritinR, what , . .

°
to .pecify. the defendant, or his counsel ; it must distinctly specify the

ground of objection to the indictment, or it may be disre

garded,

owoction on de- Sec. 5. Upon the demurrer being filed, the objection pre-

u"irrdT'
"-"-
sented thereby must be heard, either immediately, or at such
time as the court may appoint.

ludranentondo- Sec. 6. Upon considering the demurrer, the court must give
murrer ow

judgment either allowing or disallowing it
,

and an order to

that effect must be entered upon the minutes.

Kffect of aiiow- Sec. 7
. If the demurrer be allowed, the judgment is final

nr. upon the indictment demurred to, and is a bar to another pros
ecution for the same offense, unless the court allow an amend

ment where the defendant will not be unjustly prejudiced
thereby, or being of opinion that the objection on which the
demurrer is allowed may be avoided in a new indictment, direct

the case to be re-submitted to the same or another grand

jury,

ircanncnotre- Sec. 8
. If the court do net allow an amendment or direct

{"Idantidi.-
L" -

the case to be re-submitted, the defendant, if in custody must
be discharged, or if admitted to bail, his bail is exonerated,
or if he has deposited money instead of bail, the money must
be refunded to him.

rrooeiKiinits if Sec. 9
. If the court direct that the case be submitted anew,

the caio hete-
kuhmittcd. the same proceedings must be bad thereon, as are prescribed m

sections six and seven of chapter twenty-one.

if demurrer dis- Sec. 10. If the demurrer be disallowed or the indictment
ili't'm^"pk'ad!i" amended, the court must permit the defendant at his election

to plead, which he must do forthwith, or at such time as the

court may allow. If he do not plead, judgment must be pro
nounced against him.

certain ohlec- Sec. 11. When the objections mentioned in section three o
f

en a."ivanuge'ioi this chapter, appear upon the face of the indictment, they can

only be taken b
y demurrer, except that the objection to the
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jurisdiction of the court over the subject of the indictment, or
that the facts stated do not constitute a public offense, may be

taken, at the trial, un lor tho plea of not guilty, and in arrest
of judgment.

CHAPTER 23.

PLEAS.

Section 1. There are three kinds of pleas to an indictment; Tiirie wiuu m
plea* tu indut-

a plea of a"i"

1- Guilty;
2. Not guilty;
3. A former judgment of conviction, or acquittal of the
offense charged, which may be pleaded cither with or without

the plea of not guilty.

Sec. 2. Every plea must be oral, and must bo entered upon pica how m«u.

the minutes of the court.

Sec. 3. The plea must be entered in substantially the follow- pimsdow to ba1 * pntrreU hy thi
ing form : clwk-

1. If the defendant plead guilty: "tho defendant pleads
that he is guilty of the offense charged in this indictment;

"

2. If he plead not guilty : " tho defendant pleads that he is
not guilty of the offense charged in this indictment;

"

3. If he plead a former conviction, or acquittal : " the de
fendant pleads that he has already been convicted (or acquitted
as the case may be,) of the offjnse charged in this indictment,

by the judgment of the court of , (naming it,) rendered

at , (naming the place,) on the day of ."

Sec 4. A plea of guilty can in no case bo put in, except by must'he^ut"iii
the defendant himself, in open court, unless upon an indict- Linmi™ll«cfpi

• , * i • t *i i , • i in i".ise of cor-
incut against a corporation, in whicu case it may ba put in by pi,r.uiou.
counsol.

Sec. 5. The court may, at any time before judgment upon a ^im° ma?"*
plea of guilty, permit it to be withdrawn, and a plea of not

WUUar4,w"-

guilty substituted.

9
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pieaomotgoii- Sec. 6. The plea of not guilty ia a denial of every material
"'• allegation in the indictment.

f^ivTtoi"
"' Sec 7. All matters of fact tending to establish a defense

uu"i'iaaiT.
"' other than that specified in the third sub-division of section one

of this chapter may be given in evidence under the plea of not

guilty.

m.t7hirT,''m- Sec. 8. If the defendant were formerly acquitted on the
iio'uT
lir'"ecu" ground of a variance between the indictment and the proof,

or the indictment were dismissed upon an objection to its form

or substance, without a judgment of acquittal, it is not an ac

quittal of the same offense.
wnra arqiuttai scc. 9. "\\rhen, however, ho was acquitted on the merits, he i?
la .i hac to an- ' ' i

uo" ''ru."wu. deemed acquitted of the same offense, notwithstanding a defect
in the form or substance in the indictment on which he was

acquitted.

Sec. 10. When the defendant shall have been convicted or

acquitted, upon an indictment for an offense consisting of

different degrees, the- conviction or acquittal is a bar to another

indictment for the offense charged in the former, or for any
inferior degreo of that offense, or for an attempt to commit the

same, or for an offense necessarily included therein, of which

he might have been convicted under that indictment.

piuof notKiui- Sec. 11. If the defendant refuse to answer the indictment,
by demurrer or plea, a pica ot not guilty must be entered.

CHAPTER 24.

CHANGE OF VENUE IN CRIMINAL CASES.

frimmai raw* Section 1. All criminal causes shall be tried in the countv
where tho offense was committed, except where otherwise pro

vided by law, unless it shall appear to the satisfaction of the

court, by affidavit, that a fair and impartial trial cannot be haJ
in such county, in which case the court before whom the cause
is pending, if the offense charged in the indictment be punish
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able with death or imprisonment in the territorial prison, may

direct the person accused, to be tried in some adjoining county,
where a fair and impartial trial can be had ; but the party ac
cused shall be entitled to a change of venue but once, and no

more.

Sec. 2. When the venue is changed to an adjoining county, wrh°"v™uJ i»

in a criminal case, the trial shall be conducted in all respects
as if the indictment had been found in the county to which the
venue is changed : and the costs accruing from a change of

venue shall bo paid by the county in which the offense was

committed.

Sec. 3. When the court has ordered a change of venue, they Wh™ ""«» »

shall require the accused, if the offense bo bailable, to enter 'll.",t,"u"r,','",!*

into a recognizance with good and sufficient sureties, to be ap

proved by the court or judge, in such sum as the court or judge

may direct, conditioned for his appearance in the court to

which the venue is changed, at the first day of the next tci'm

thereof, and to abide the order of such court: and in default

of such recognizance, a warrant shall be issued, directed to the

sheriff, commanding him safely to convey the prisoner to die jail
of the county where he or she is to bo tried, there to be safely

kept by the jailor thereof until discharged by due course of
law.

Sec. 4. When a chance of venue is allowed, the court shall when m™ j>° chunjifl. wit-
recognize the witness on the part of the United States, to an- '"'S5M """•' "'o * ' * cornice i« ap

pear before the court in which the prisoner is to be tried. V''M-

Sec. o. The attorney on behalf of the United States, may District attor
ney may aintly

also apply for a change of venue, and the court being satisfied '•"■i-,'»"i!« «'
_rr » . . venue.

that it will promote the ends of justice, may award a change
of venue upon the same terms, and to the same extent, that are

provided in this chapter, and the proceedings on such change
of venue, shall be in all respect as above provided.
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CHAPTER 25.

MODE OF TRIAL—ISSUES.

Section 1. An issue of fact arises:
Utiles of fact
*"flaia- 1. Upon a plea of not guilty ; or,

2. Upon a plea of a former eouviction or acquittal of the

same offense.

Sec. 2. An issue of fact must be tried by a jury of the coun

ty in which the indictment was found, unless the action be re

moved, by order of the court, as provided in the preceding

chapter.

Sec. 3. If the indictment be for a misdemeanor, tjie trial
id pre, .in un may be had in the absence of the defendant, if he -bv
lii. trial. J ' ' •

counsel ; but if for a felony he must be personally present..

llMtl Of foot
Lww iriod.

CHAPTER 20.

PETIT OR TRIAL JURIES.

Alitor trial Section 1. A petit or trial jury is a body of raen not less
lur, auiued

^^^ twenty-four, nor more than thirty-six in number, returned

at' stated periods from the citizens of the county, before the

district court of each of the organized counties of this territory,

chosen by the county commissioners in the several organized

counties, as hereinbefore provided by law, to try all issues of

fact, cither civil or criminal before said court.

TnaijurrLow SeeJ_ o. A petit or trial jury must bo drawn for every term

of the district court, in each of the organized counties of this

territory.
taaiiflctio-,. Sec. 3. The cp-ilifications and disabilities of petit or trial

jurors are the sam a as those by law prescribed for grand ju-
• r pclil lury.

ror.s.

p«itl-..r7i.cw Sec. 4. The petit or trial jury, shall be chosen, elected,

cL-ivu. drawn and summoned «t the saras timo, and in tlie same man
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ncr as is by law provided for the choosing, election, drawing
and summoning of the grand jury.
Sec. 5. It shall'and may be lawful for the judge of the dis-UMrty-s"mai"
trict court, in any of the organized counties of this territory to

°,ulu,im" •

order a lass number of petit or trial jurors than thirty-six to be

summoned to attend the sessions of said court, and such order

made and filed in the clerk's office of the proper county, shall

he deemed sufficient authority to the clerk to issue a venire for

the number mentioned in such order : Provided, that the num

ber shall not be less than twenty-four ; and provided further,
that if no order sha'.l have been made at least fifteen days be
fore the sitting of such court, the clerk shall proceed to draw

thirty-six in number.

Sec. (5. At the opening of the court, the clerk must prepare d^wnYo £"»'**
separate ballots, containing the names of the persons returned

as jurors, which must be folded as nearly alike as possible, and

so that the name cannot be s?cn, and must deposit them in a

sufficient box.

Sec. 1. When the indictment is called for trial, and before JTX"™". 'J1

drawing the jury, either party may require the names of all the uehmmtm.V
jarors in the panel to be called, and tint an attachment issue '*"v'

against those who are absent ; but the court may, in its dis

cretion, wait or not, for the return of the attachment.

Sec. 8. Before the name of any juror is drawn, the box nr.iwir.f th.
must be closed, and shaken so as to intermingle the ballots

therein, the clerk must then, without looking at the ballots,

draw them from the box, through a hole in the lid, so large only
as conveniently to admit the hand.

Sec. 9
. When the jury is completed, the billots containing niiiouor.mrors' • s O drawn how du-

the names of the jurors sworn, must belaid aside, and kept Vli."* "'.

apart from the ballots containing the names of the other jurors,
until the jury so sworn is discharged.

Sec. 10. After the jury are so discharged, the ballots, con- "r"Jl"n'i°'iur^"
taining their names, must be again folded and returned to thep""ra°''

box ; and so on, as often as a trial is had.

Sec. 11. If a juror be absent, when his name is drawn, or"*1'"'"*-
be set aside, or excused from serving on the trial, the ballot a'ii"ii«i s'•

containing his name must be folded, and returned to the box,
as soon as the jury is sworn.
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when court may Sec. 12. When by reason of challenge, or otherwise, a suffi-
order Ly-sland- _

» ° '.
•r« '•*• SU1U- cient number of jurors duly drawn and summoned, cannot be

obtained for the trial of any cause, civil or criminal, the court

shall cause jurors to be returned from the by-standcrs, or from

the county at large to complete the panel.
jurorm-hen Sec. 13. The jurors so returned from the by-standers, shall
summoned how
r.iufueo. be returned by the sheriff or his deputy, or by a coroner, or

by any disinterested person appointed therefor by the court,

jurors »o re- Sec. 14. The persons so returned shall be such as arequali-
luineij to bo PITT 11 ,i * T 1
quailed jurors, fied and liable to be drawn as jurors, according to the provi

sions of law.

jury to consist Sec. 15. The jury consists of twelve men, chosen by lot, as

prescribed in this chapter, and sworn to try and determine the

issue by an unanimous verdict.

when court mny Sec. 16. If a sufficient number cannot be obtained from the
onler additional . #jurorimm- box to form a jury, the court may, as often as is necessary,

order the sheriff to summon so many persons, qualified to serve

as jurors, as it dccins sufficient to form a jury, the jurors so

summoned must be called from the list returned by the sheriff,

and so many of them, not excused or discharged, as may be

necessary to complete the jury, must be impannelcd and
sworn.

in ■iud.

rinrk to prepare
calendar.

CHAPTER 27.

C B IM 1XAL CALENDAR.

Section 1. The clerk must prepare a calendar of the indict

ments pending to be tried at the term, enumerating them

according to the date of the filing of the indictment, and

specifying opposite to the title of each section, whether it be

for a felony, or a misdemeanor, and whether the defendant be

in custody or on bail, and must in like manner enter therein

all indictments found during the term, and on which issues of

fact are joined.
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Sec. 2. The issues on the calendar must be disposed of in umn on ths
I * calendar how

the following order, unless upon the application of either party, uispond »'.

for good cause, the court direct an indictment to be tried out

of its order :

1. Indictments for felony, where the defendant is in cus

tody.

2. Indictments for misdemeanor, where the defendant is in

custody.

8. Indictments for felony, where the defendant is on bail ;

tod,

4. Indictments for misdemeanor, where the defendant is on

bail.

Sec. 3. After his plea the defendant is entitled to at least ^uiu'rntilr.i
foar days to prepare for his trial, 'if he requires it. truu!"

"

Sec. 4. The clerk must keep a register of all the criminal cir-rie to \^v .
, .i'ii liXSlstcr.

aetions in the court, in which he must enter :

1. All cases returned to the court by a magistrate, whether t^tunuiJ!ii*i
the defendant be discharged or held to answer.

2. All indictments found in the court, or sent or removed
thereto for trial, with the time of finding the indictment, or
when it was sent or removed ; and,

3. The time of arraignment of the demnrrer, or plea, and
of the trial, conviction or acquittal of the defendant, together
with a brief note of all the other proceedings in the action.

Sec. 5. The register must be submitted to court at its open -
Kcgistrr to Jir
iuhiiuttsd to Hi*

itlo •". every icriu. cmmcm-iair-m
of Uriii.

CHATTER 28.

CHALLENGING JURORS.

Section 1. When an indictment is called for trial, or at any whoncan.emn.r' " liu positioned.
time previous thereto, the court may, upon sufficient cause

shown by either party, direct the trial to be postponed to an
other day in the same term, or to another term ; the affidavits Affidavits must
read upon both sides upon the application must at the same

"

time be filed with the clerk,
9*
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whm <ii-f.-miant Sec. 2. If, v lien the indictment 13 called for a trial, the
diitctMrKt-d if '
pr.Kvcuting ai- prosecuting attorney be not ready, and the defendant appear,
ri""JJ'- and be ready for trial, the court must order the indictment to

be discharged, unless being of opinion that the public interests

require the indictment to be retained for trial, it direct it to be
so retained.

ord.'m.it .bar Sec. 8. If the court order the indictment to be discharged,
*juuuu. the order is not a bar to another prosecution for the same

offense, unless the court so direct ; if the court so direct, judg
ment of acquittal must be entered.

*i* Sec. 4. A challenge is an objection made to the trial jury,
and is of two kinds :

1. To the panel.
2. To an individual juror.

it.r.n.ianu Sec. 5. When several defendants are tried together, thev
iiiuntjuiii in i t it i • • i ■
luiiiieage. cinnot sever the challenges, but must join therein.

chaiiciuTP to tb« Sec. G. A challenge to the panel is an objection made to all
the petit or trial jurors returned, and may be taken by cither

party.
Miaiim:T,tou,e Sec. 7. A challenge to the panel can be founded only on a
pall. I f.i «UJ1 . , -1111
i„uu<ii!<i. material departure from the iorms prescribed by law, in respect

to the drawing and return of the jury,
w-iion ami how See. 8. A challenge to the panel must be taken before a

jury is sworn, and mint be in writing, specifying plainly and

distinctly the facts constituting the ground of challenge.

it tins :ir-iKjr '-i Sec 9. If the sufficiency of the facts alleged as a ground of
nied. mw-itv challenge be denied, the adverse party may except to the chal-
*"'•■ lenge ; the exception need not be in writing, but must be en

tered upon the minutes of the court; and thereupon the court

must proceed to try the sufficiency of the challenge, assuming

the facts alleged therein to be true,

on .neb .-t>■]- Sec. 10. If, on the exception, the court deem the challenge
I. ill,'.: Colin bwW ' L c
l" Kr«"""«- sufficient, it may, if justice require it

,

permit the party except

ing, to withdraw his exception, and to deny the facts alleged

in the challenge ; if the exception be allowed, the court may
in like manner, permit an amendment of the challenge.

r>.-niii ofrtii- gec ii If the challenge be denied, the denial may, in like
l».>iHt»ln.w made ° ' **

and trial thei*,f manner, be oral, and must be entered upon the minutes of the

court, and the court must proceed to try the question of fact.
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Sec. 12. Upon the trial of the challenge, the officers, wheth- ^° ma)r D» «-r ** ' ' ammed on trial
er judicial or ministerial, whose irregularity is complained of, oX <*■>»"••■

as well as any other persons, may be examined to prove or dis-

prove the facts alleged as the ground of the challenge.
Sec. 13. If either upon an exception to the challenge, or a iow«i, jury to
denial of the facts, the challenge be allowed, the court must dis

charge the jury so far as the trial of the indictment in question
is concerned, and no other jury for the trial thereof can be
summoned for the same term. If it be disallowed, the court
must direct the jury to be impanneled.
Sec. 14. Before a juror is called, the defendant must be in- ?nc/0ernme°'o'f°hu
formed by the court, or under its direction, that if he intend lenglTnawwu*!
to challenge an individual juror, he must do so wben the juror 3uror"

appears, and before he is sworn.

Sec. 15. A challenge to an individual juror, is either : ?Vw\o'inuiJi<t-

1. Peremptory; or,
"

ualJuror-

2. For cause.
•Seo. 16. It must be taken when the juror appears, and be- CIk™enge '*

fore he is sworn ; but the court may, for good cause, .permit it
to be taken after the juror is sworn, and before the jury i3 com*
pleted.

Sec 17. A peremptory challenge can be taken by the de- chlK'e'iTuw
fendant only, and may be oral ; it is an objection to a juror for
which no reason need bo given, but upon which the court must

exclude him.

Sec. 18. If the offense charged be punishable with death, or ^orycLT"
with imprisonment in the territorial prison for life, the defend- dtfenVanUi™-
ant is entitled to twenty peremptory challenges : on a trial for

* '

any other offense, he is entitled to five peremptory challenges.

Sec. 19. A challenge for cause may be taken either by the (c^*"/ U'Vuim
United States, or by the defendant. taten-

Sec. 20. It is an objection to a particular juror, and is eith- SSSwtoJ
a- • cauite.

1. General, that the juror is disqualified from serving in any
case; or,

2. Particular, that he is disqualified from serving in the case
on trial.

Sec. 21. General causes of challenge are : 6eB»r&i cmtn° of challenge.
1. A conviction for a felony ;
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2. A want of any of the qualifications prescribed by the
laws to render a person a competent juror ;
3. Unsoundness of mind, or such defect in the faculties of

the mind, or organs of the body, as render him incapable of

performing the duties of a juror.
particular cm- Sec. 22. Particular causes of challenge are of two kinds :
•ei ol challenge. #

a
1. For such a bias, as when the existence of the facts is as

certained in judgment of law, disqualifies the juror, and which

is known in this statute as implied bias ;

2. For the existence of a state of mind on the part of a

juror, in reference to the case, or to either party, which satis

fies the triers, in the exercise of a sound discretion, that he

cannot try the issue impartially and without prejudice to the

substantial rights of the party challenging, and which is known

in this statute, as actual bias.

k^^Hm-1"1* Sec. 23. A challenge for implied bias, may be taken for all
or any of the following causes, and for no other :

1. Consanguinity, or affinity within the ninth degree to the

person alleged to be injured by the offense charged, or on

whose complaint the prosecution was instituted, or to the de

fendant ;

2. Standing in relation of guardian and ward, attorney and

client, master and servant, or landlord and tenant, or being a

member of the family of the defendant, or of the person al

leged to be injured by the offense, or on whose complaint the

prosecution was instituted, or in his employment on wages ;

3. Being a party adverse to the defendant in a civil action,

or having complained against, or been accused by him in a

criminal prosecution ;

4. Having served on the grand jury which found the indict
ment, or on a coroner's jury which inquired into the death of
a person, whose death is the subject of the indictment ;

5. Having served on a trial jury, which has tried another

person for the offense charged in the indictment ;

6. Having been one of a jury formerly sworn to try the same
indictment, and whose verdict was set aside, or which was dis

charged without a verdict, after the cause was submitted to it ;

7. Having served as a juror, in a civil action, brought against

$ke defendant, for the act charged as an offense ;
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8. If the offense charged, be punishable with death, the en
tertaining of such conscientious opinions, as would preclude his

finding the defendant guilty, in which case he shall neither be

permitted nor compelled to servo as a juror.
Sec. 24. A challenge for actual bias, may be takea for Grounds of eh.) -O ' J lenge lor aclu.iL

the cause mentioned in the seeond subdivision of section twenty- oi*'-

two in chapter twenty-eight, and for no other cause.

Sec. 25. An exemption from service on a iury, is not a Exempt ion not1
.

" •" a ground ui tli«]-
cause of challenge, but the privilege of the person exempted. '•»»«•

Sec. 2G. In a challenge for implied bias, one or more of the fames of ch«i-

causes stated in section twenty-three in chapter twenty-eight,

must be alleged ; in a challenge for actual bias, the cause stated

in the second subdivision of section twenty-two in chapter

twenty-eight, must be alleged ; in either case the challenge

may be oral, but must be entered upon the minutes of the
court.

Sec. 27. The adverse party may except to the ehalie*ge, in ^Jnl""^
the same manner as to a challenge to a panel, and the same

dcm"1 tlu;rt'of-

proceedings must be had thereon, as prescribed in sections eight,

nine and ten, in chapter twenty-five, «xcept that if the excep
tion be allowed, the juror must be excluded. The adverse

pariy may also orally deny the facts alleged as the ground of

challenge.

Sec. 28. If the facts be denied, the challenge must be tried challenge now
- ,. tried il denied.

as follows :

1. If it be for implied bias, by the court ;
2. If it be for actual bias, by triers.
Sec. 29. The triers must be three impartial persons not on Tri(,r, „„„ ,„.

the jury panel, appointed by the court. All challenges for ac- fy'm!'y ae"X'.'"
tual bias must be tried by the triers thus appointed, a majority
of whom may decide.

Sec 30. The triers must bo sworn generally to inquire Triers mm
i
in,

take an umu.

whether or not the several persons who may be challenged, and

in respect to whom the challenges shall be given to them in

charge, are true, and to decide the same according to evdi-

dencc.

Sec. 31. Upon the trial of a challenge to an individual juror, j„ror chaiienu-
the juror challenged may be examined as a witness, to prove ined."5
or disprove the challenge, and is bound to answer every- qu s
tion pertinent to the inquiry therein.
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<i<no- mi trial Sec. 32. Other witnesses may also be examined on either

side ; and the rules of evidence applicable to the trial of other

issues must govern the admission or exclusion of testimony on

the trial of the challenge.
riiaii™?!- for Sec. 33. On the trial of a challenge for implied bias, the court
jui|jii (I bias a * ■

l„« lici.i-inined must determine the law an I the fact, and must either allow or

disallow the challenge, and direct an entry accordingly upon

the minutes.

l"ll ?w°Miuai Sec. 34. On the trial of a challenge for an actual bias, when
the evidence is concluded, the court must instruct the triers

that it is their duty to find the challenge true, if the evidence
establishes the existence of a state of mind on the part of the
juror in reference to the case, or to either party, which satisfies

them, in the exercise of a sound discretion, that he cannot try
the issue impartially, and without prejudice to the substantial

rights of the party challenging; and that, if otherwise, they
must find the challenge not true. The court can give them no

other instruction.
T.i.iiii of triors Sec. 35. The triers must thereupon find the challenge either
ami us tSecl. ...

true or not true ; and their decision is final. If they find it
true, the juror must be excluded.

nnii.-inTcsniust Sec. 3G. All challenges to an individual juror, except per-
.i r.njam, iheu emptory, must be taken first by the defendant, and then bv
liy the Uuitotf .__..-_ . , , .
*t»te». the United States ; and either party must exhaust all their

challenges before the other begins.
orj.ro/chai- Sec. 37. The challenges of either party need not all be takfn
knifes. ° * •

at once; but they may bo taken separately, in the following
order, including in each challenge, all the causes of challenge,
belonging to the same class :

1. To the panel ;
2. To an individual juror, lor a general disqualification ;
3. To an individual juror for implied bias;
4. To an individual juror for actual bias.

!!ur.7,"i,',!y'L Sec. 38. If all the challenges on both sides be disallowed,
1 "

the defendant may still take a peremptory challenge, unless the

peremptory challenges be exhausted.

Sec. 39. The fol ing oath shall

rors for" the trial o£criminal cases nol

and truly try the issue between the United States and the de

form of oath to Sec. 39. The following oath shall be administered to all iu-
!.!•iiilmiiiisurt'd _ . . .
im luivia. rora for" the trial ojLcriminal cases not capital, "You shall well
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fendmt (or defendants, as the case may bo) according to

evidence, so help you God." In capital cases, the following
oath shall be administered to the jurors, "You shall well and
truly try, and true deliverance make, between the United
States and the prisoner at the bar, whom you shall have in

charge, according to evidence, so help you God."'

Sec. 40. Any jiror who is conscientiously scrupulous of^rr"' miT
taking either of the oaths above described, shall be allowed to

make affirmation, substituting the words, " This you do under
the pains and penalties of perjury," instead of the words, "so

help you God."

Sec. 41. No person indicted for a felony shall be tried unless fffl7Jii"i?" mil*'
personally present during the trial ; persons indicted for smaller

t"! pre'""-

offense?, may, at their own request, by leave of the court, be

put on trial in their absence, and may appear by an attorney
duly authorized for that purpose.

Sec. 42. The court may order a view by any jury impanneled a.iow b- iu
!. w

to try a criminal case.

Sec. 43. Whenever any person indicted for a felony, shall on w"™^'""^™!
trial be acquitted, by. verdict, of part of the offense charged in a*p*rt ?'"!?. ','

i'-

the indictment, and convicted of the residue thereof, such ver

dict may be received and recorded b
y the court, and thereupon

the person charged, shall be adjudged guilty of the offense, if

any, which shall appear to the court to be substantially charged

h
y the residue of such- indictment, and shall be sontenced and

punished accordingly.

Sec. 44. In ail cases-of indictment ia the district court, for w™ " "s t• c iar el .viih;i:--

assault with intent to commit anv felony, it may be lawful for ,v"iVv.ti,i''•. •/ ' * lent to e-i..-, n-t

the jury, in case they do not find the felonious intent ohargel, c'"'n"j,ic1ili^"'
to convict of the assault ; and the court shall have power to *".iu'i-

sentence the person so convicted, to be punished by imprison

ment in the jail of the county, for a term not exceeding one.
year, or by fine nut exceeding five hundred dollars.

See. 45. "When any. person indicted for an offense, shall on oTVu/imV""
trial be acquitted by the jury by reason of insanity, the jury,

in giving their verdict of not guilty, shall state that it was

given for such cause; and. thereupon, if the discharge, or going
at large of such insane person shall be considered b
y the court

manifestly dangerous to the pee.ee and safety of the community, .
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the court may order him to be committed to prison, or may

give him into the care of his friends, if they shall give bonds
with surety to the satisfaction of the court, conditioned that be

shall be well and securely kept, otherwise he shall be discharged.
i>»f«i4ant when gec 45. j^"0 prisoner or person under recognizance, who shall
n.»l liitMu to r l °
coil»- be acquitted by verdict, or discharged because no indictment

has been found against him, or for want of prosecution shall

be liable for any cost or fees of officers, or for any charge for

subsistence while he was in custody.

CHAPTER 29.
APPEALS, NEW TRIALS, AND EXCEPTIONS IN CRIM

INAL CASES.

pcrion eonvici- Section 1. Every person convicted before a justice of the

m./apiluliVto peace of any offense, may appeal from the sentence to the dis-
Cistrici court. . . , _ . .

trict court, then next to be held m the same county, and such

appellant shall be committed to abide the sentence of said jus
tice, until ho shall recognize to the United States in such rea

sonable sum, with such sureties as said justice shall require,

with condition to appear at the court appealed to, and there to

prosecute his appeal, and to abide the sentence of the court

thereon, and in the mean time to keep the peace, and to be of

good behavior.

jinticntoimno gcc_ o. The justice, on such appeal, shall make a copv of

b','.'-"ih* v™"d t'ie conviction and other proceedings in the case, and transmit
vrnii mo cierk. ^e same, together with their recognizance, if any shall be

taken to the clerk of the court appealed to ; and the fees of

the justice therefor shall be paid from the county treasury, in

like manner as other costs in criminal prosecutions are paid.

,'!J!u"'"'»m Sec. 8. The appellant shall not be required to advance any

HiiUra"" fees in claiming his appeal, nor in prosecuting the same ; bat
if convicted in the district court, or if sentenced for failing
to prosecute his appeal, he may be required, as a part of his
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sentence, to pay the whole or any part of the costs of prose
cution.

Sec. 4. If the appellant shall fail to enter and prosecute his » defendant ran
11 t ii i_ i i • • -n to prosecute ap-

appeal, he shall be deiaulted on his recognizance, if any was »?"'• '"• recu«-
taken, and the district court may award sentence against him 'orf«'e<i-

for the offenso whereof he was convicted, in like manner as if
he had been convicted thereof in that court, and if he is not
then in custody, process may be issued to bring him into court

to receive sentence.

Sec. 5. "Whenever suit brought upon any recognizance to Proceedings
. upon suit

prosecute an appeal, the penalty thereof shall be adjudged to brought upon1
.

JO
recoisuiaaucs.

be forfeited, or when by leave of the court, such penalty shall

have been paid to the county treasurer or to the clerk of the

court, without a suit or before judgment shall be given in a

manner by law provided, if by law any forfeiture shall accrue
to any person by reason of the offense of which the appellant
was convicted, the court may award to him such sum as he may

be entitled to out of such forfeiture.

ow trial of in-
dictmi-iit wbi-u

Sec. G. The district court may, at any term in which thex
trial of any indictment may be had, or within one year there- granTeu
after, or the supreme court within one year thereafter, on the

petition or motion in writing of the defendant, grant a new

trial for any cause for which by law a new trial may be

granted, or when it shall appear to the court that justice has

not been done, and on such terms or conditions as the court

may direct.

Sec. 7. Any person who shall be convicted of an offense Exceptions may
. . -ii . . De taken to

before the district court, being aggrieved by any opinion, Judgment or in

direction or judgment of the court, in any matter of law, may district court,

allege exceptions to such opinion, direction, or judgment ;

which exceptions being reduced to writing in a summary mode,

and presented to the court any time before the end of the

term, and found conformable to the truth of the case, shall be

allowed and signed by the judge, and thereupon all further

proceedings in that court shall be stayed, unless it shall clearly

appear to the judge, that such exceptions are frivolous, imma- "J^1
°' c*"»-

terial, or intended only for delay ; and in that case judgment

may be entered and sentence awarded in such manner as the
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judge may deem reasonable, notwithstanding the allowance of

such exceptions,
when question geCi 3. ]f upon the trial of any person who shall be con-
ot la-* arising «r r r
on
the^trui,^

yictcd in said district court, any question of law shall arise,

pj^e'eourt.8"" which in tho opinion of the judge shall be so important or so

doubtful as to require the decision of the supreme court, he

shall, if the defendant desire it, or consent thereto, report the
case so far as may be necessary to present the question of law

arising therein, and thereupon all proceedings in that court

shall be stayed,
when defendant geC- 9

,

Any person not being accused of an offense punisk-
msf recognijo. . . . .

able with death, or imprisonment) in tho territorial prison for a

term exceeding three years, who shall file exceptions, or for

whose benefit a report shall be made by the judge, and pro

eedings stayed, as is provided in the two preceding sections,

may recognize to the United States in such 6um as the judge
shall order, with sufficient sureties for bis personal appearance

at the supreme court of the then next term thereof, and to
enter and prosecute his exceptions with effect, and abide the

sentence thereon, and in tho meantime keep the peace, and b
o

of good behavior ; and the judge may ia his discretion allow

any person so to recognize, charged with an offense not punish
able with death.

«?ouJ"-iidUarnt Sec. 10. It any person, so filing exceptions, or desiring a

tu be committed rCport t0 ^c made by the judge, shall not so recognize, he

shall be committed to prison to await the decision of the su
preme court, and in that case, the clerk of the court in which

Clerk to file r
coprof ncord tne conviction was had, shall file a certified copy of the record
in aupromo ' r"
oourt- and proceedings in the case in the supreme court, and the court

shall have cognizance thereof and consider and decide tho
jndRmontof so- questions of law, and shall render judgment, and award such
preuie court. * . v ° '

sentence, or make such order thereon as law and justice shall

require; anil if a new trial is ordered, the cause shall be re
manded to the said district court for such new trial, but the

proceedings here prescribed shall not deprive any party of his

writ q
f

error for an error or defect appearing of record.



CRIMINAL CODE. 145

CHAPTER 30.

JUDGMENTS IN CRIMINAL CASES, AND THE EXECU
TION THEREOF.

Section 1. In any case of legal conviction where no punish- Zhmmfl^u-
ment is provided by statute, the court shall award such sentence court n™" award

as is according to the degree and aggravation of the offense
not cruel or unusal, nor repugnant to the constitutional rights
of the party.

Sec. 2. Every court before whom any person shall be con- mm ti, oih'.r
sentence may ho

victed upon an indictment for anv offense not punishable with reqoired to re-A * i cogiuze to koey

death, or by imprisonment in the territorial prison or county tu,s""".u-

jail, may, in addition to the punishment prescribed by law, re

quire such person to recognize with sufficient sureties in a

reasonable sum, to keep the peace or to be of good behavior,
or both, for any term not exceeding two years, and to stand

committed until he shall so recognize.

Sec. 3. In case of the breach of the conditions of such Z™Z*u£,-'
recognizance, the same proceedings shall be had, that are by lia"ah

re"'soi"

hw prescribed in relation to recognizances to keep the peace.

Sec. 4. "Whenever any person convicted of an offense shall j£||nli[
be sentenced to pay a fine, or cost.-!, or to be imprisoned in the ^"a
county jail, or territorial prison, the clerk of the court shall, conTieiSSn to
as soon as may be, make out and deliver to the sheriff of the

county, or his deputy, a transcript from the minutes of the

court, of such conviction and sentence, duly certified by such

clerk, which shall be a sufficient authority for such sheriff to

execute such sentence ; and he shall execute the same accord

ingly.

Sec. 5. In every case in which the punishment in the tcrri-mcaseotpnn-..... it- • i /•
pi ieliment in u r-

torul prison is awarded against any convict, the form ot the litoriai pni.m,' ° J si utonce Low

sentence shall be, that he be punished by confinement at hard Be
labor; and he shall also bo sentenced to solitary imprisonment
for such term as the court shall direct, not exceeding twenty

days at one time ; and in the execution of such punishment,
the solitary imprisonment shall precede the punishment by hard

Ubor, unless the court shall otherwise order.

I f°TiTiC-
i and efti-
clfrk

I deliver
tranicript of

10
A
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srntrnea how goc_ (]
_ Whenever it shall appear to the court, at the time

made wuen ! A

there is no Jail
lu lUu couuly. of passing sentence upon any convict, who is to be punished

by confinement in the territorial prison, or county jail, that
there is no jail in the county in which the offense was commit
ted, suitable for the confinement of such convict, the court may
order the sentence to be executed in any county in this terri

tory, in which there may be a jail suited to that purpose ; and
the expenses of supporting such convict shall be borne, if such
convict was sentenced to imprisonment in the county jail, by
the county in which the offense was committed.

dMih """to b» Sec. 7
. When any person shall be convicted of any crime,

"i 'The warrant for which sentence of death shall bo awarded against him, the

'

clerk of the court as soon as may be, shall make out and de

liver to the sheriff of the county, a certified copy of the whole

record of the conviction and sentence, and the sheriff shall

forthwith transmit the same to the governor, and the sentence

of death shall not be executed upon such convict, until a. war

rant shall be issued by the governor, under the seal of the ter

ritory, with a copy of the record thereto annexed, commanding

the sheriff to cause execution to be done, and the sheriff

shall thereupon cause to be executed the judgment and sentence

of law upon such convict.

«»»™r how Sec. 8
. If it shall appear to the satisfaction of the governor,

to proceed t

where convict that any convict who is under sentence of death, has become
it insane or a "

w™h'ttVraluil'k insane, the warrant for his execution may be delayed; or i
f

such warrant has been issued, the execution thereof may he

respited from time to time, so long as the governor shall think

proper; and if any female convict, who is under sentence of
death, shall be quick with child, the governor shall forbear to

issue a warrant for the execution ; or if such warrant has been
issued, the execution thereof shall be respited, until it shall

appear to the satisfaction of the governor, that such female in

no longer quick with child.

Psninhment of Sec. 9
. The punishment of death shall in all cases be in-

deklu how in- # tx

tiaiwi. fiictcd b
y hanging the convict by the neck, until he bo dead ;

and the sentence shall at the time directed by the warrant, be

executed at such place within the county as the sheriff shall

select.

who to he pre«- Sec. 10. Y/hcnevcr the punishment of death shall be inflicted.i trxveu-
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upon any convict, in obedience to a warrant from the governor, ti<m of s«nten*»
.

°
. on eeimci.

the sheriff of the county shall be present at the execution, un

less he shall be prevented by sickness, or other casualty ; and

he may have such military guard as ho may think proper. He warrant how t>
shall return the warrant with a statement, under his hand of

his doings thereon, a3 soon as mny be, after the said execution,

to the governor, and shall also file in the clerk's office of the

court where the conviction was had, an attested copy of the
warrant and statement aforesaid, and the clerk shall subjoin a

brief abstract of such statement to the record of conviction
and sentence.

CHAPTER 31.

PARDONS.

Section 1. In all cases in -which the governor is authorized Governor art° Kraut I'iirtloui
to grant pardons, he may upon the petition of the person con- ou j>«""»°-

victcd, grant a pardon, upon such conditions, and with such

restrictions, and under such limitations, as he may think proper,

and he may issue his warrant to all proper officers to carry into

effect such constitutional pardon ; which warrant shall be

obeyed and executed instead of the sentence, if any, which was

originally awarded.
Sec. 2. Whenever any convict is pardoned by the governor, don"'Vnmmo'

or his punishment is commuted, the officer to whom the warrant ma*e rc'u™ of
■ • • i n l warrant to lb»

for that purpose is issued, after executing the same, shall make povemor, aud1 r ' ... ulsu lie copr at
return thereof, under his hand with his doings thereon, to the -"•<"»•wi"" "»*

governor, as soon as may be, and he shall also file with the

clerk of the court in which the offender was convicted, an at

tested copy of the warrant and return, a brief abstract of which

the clerk shall subjoin to the record of his conviction and

sentence.
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CHAPTER 32.

MISCELLANEOUS PROVISION RELATING TO CRIMES
AND PUNISHMENTS.

Defendant pre- Section 1. A defendant in a criminal action, is presumed
sumed innocent . .. |T . i i ■ *
until proved to be innocent, until the contrary be proved ; and incase ot

a reasonable doubt whether his guilt is satisfactorily shown, he

i3 entitled to be acquitted.

a" luVho di-t-'rVe Sec. 2. When it appears that the defendant has committed
convicted of the a public offense, and there is reasonable ground of doubt, in
lowest degree. . .

°
.

which ot two or more degrees he is guilty, he can be convicted

of the lowest of these degrees only,
joint defend- Sec. 3. When two or more defendants are iointly indicted
mils may have ° "

When co-defen
uut i& disch
ed may bo wit
ness for co

iSYnteiJoics"
*"or a fel°ny> any defendant requiring it

,

must be tried separ-
*"" ately ; in other cases defendants jointly indicted, may be tried

separately, or jointly in the discretion of the court,
when the court gcc. 4. When two or more persons are included in the same
may discharge L

defendants' to'he
indictment, the court may at any time before the defendant has

tueuiuiw/0' gone into his defense, on the application of the district attor

ney, direct any defendant to be discharged from the indictment,

that he may be a witness for the United States.

£ Sec. 5
. When two or more persons are included in the same in

dictment, and the court is of opinion, that in regard to a par
ticular defendant there is not sufficient evidence to put him on

his defense, it must order him to be discharged from the indict

ment, before the evidence is closed, that he may be a witness

for his co-defendant; the order is an acquittal of the defendant

discharged, and a bar to another prosecution for the same of

fense,

confession not Sec. 6
. A confession of a defendant, whether made in the

tobeevidenco „ . ., . . ...

if extorted by course ot ludicial proceedings, or to a private person, cannot
tureati. . . . , . . , , I

be given in evidence against him, when made under the influ

ence of fear, produced by threats, nor is it sufficient to warrant

his conviction, without proof that the offense charged has been

committed.

•uScieui't" Sec. 7
. Proof of actual penetration into the body id suf-

for rape!
"ge
ficient to sustain an indictment for rape, or for the crime

against nature.
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Sec. 8. A conviction cmnot be had upon tlio testimony of Testimony of1 •* nei-nmplice not
an accomplice unle33 he be corroborated by such other evidence »ufflcient *'">-*• ^ out rorrobura-

as tends to convict the defendant of the commission of the of- tiuu

fense, and the corroboration is not sufficient if it merely show
the commission of the offense, or the circumstances thereof.

Sec. 9. If a juror have any personal knowledge respecting musTbe sworn
a fact in controversy in a cause, he must, declare it in open

court, during the trial ; if during the retirement of a jury, a
juror declare a fact which could be evidence in the cause, as of
his own knowledge, the jury must return into court; in either
of these cases the juror making the statement must be sworn as
a witness, and examined in the presence of the parties.

Sec. 10. The court must decide all questions of the law, dd"qu™"tiun«"...... » . . . ol lnwr.
which arise m the course ot the trial.

Sec. 11. On the trial of an indictment for any offense, f^'™?^™7
questions of law are to be decided by the court, except in case b^deddufby

'*

of libel, saving the right of the defcndaiit to except. Ques-Jur>'
tions of fact, by the jury; and although the jury have the pow
er to find a general verdict, which includes questions of law as

well as of fact, they are bound, nevertheless to receive as law
what is laid down as such by the court.

Sec. 12. In cliarjiinfr the jury, the court must state to them Co,,rt mn?1 in'o o 0 J ' form i he jury

all matters of laws, which it thinks necessary for their infor- i"»t •'"■>■«.•the' * exclusive judges

mation in giving their verdict ; and if it present the facts of °'the'act"'

the case, must, in addition to what it may deem its duty to say,

inform the jury that they arc tho exclusive judges of all ques
tions of fact.

Sec. 13. After hearing the charge, the jury may either decide u
in court, or may retire for deliberations ; if they do not agree
without retiring, one or more officers must bo sworn to keep

them together, in some private and convenient place, without

food or drink, except bread and water, unless otherwise or

dered by the court, and not to permit any person to speak to

or communicate with them, nor do so themselves, unless it be

by order of the ourt, or to ask them whether they have agreed
upon a verdict, and to return them into court when they have so

agreed, or when ordered by the court.

Sec. 14. When a defendant, who has given bail, appears for JJJ<r"r!,{,rpi"r"
.trial, the court may in its discretion, at any time after his ap- 't"a*

bc cu"""u

Jury may retiro
r decide :.i
court.
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pearance for trial, order him to be committed to the cu.-tody of

the proper officer of the county, to abide the judgment or fur

ther order of the court ; and he must be committed and held in

custody accordingly.

t7th™h™i"a- ^ec- I'-*" Upon retiring for deliberation, the jury may take

« w,«af.iT."J
in w'tn tnem a" papers which have been received as evidence in

the cause, or copies of such parts of public records, or private

documents given in evidence, as ought not, in the opinion of tho

court, to be taken from the person having them in possession,

ilththcmnotos ^ec- 16* The jury may also take with them notes of the testi-
ofih* mumo-

mony( or other proceedings on tho trial taken by themselves, or

any of them, but none taken by any other person.
wt,m lury din. Sec- 17 ,AJter the jury has retired for deliberation, if there
qu'irJ'uTiL"" ^e a disagreement between them, as to any part of the testi

mony, or if they desire to be informed of a point of law aris
ing in the cause, they must require the officer to conduct them

into court. Upon their being brought iuto court, the informa

tion required must be given in the presence of, or after notice

to the district attorney and the defendant or his counsel.

•ifik.iurr iuV Sec. 18. If after the retirement of the jury, one of them Le-
luucoun. come so sick as to prevent the continuance ot Ins duty, or any

other accident or cause oceur to prevent their being kept to

gether for deliberation, the jury may be discharged by the
court.

J[!l™ Jr"va. d!-3 Sec. 1 0. In all cases where a jury are discharged or prevented
ni1iu"triBdT

°
from giving a verdict by reason of an accident, or other cause,

except when the defendant is discharged fiom the indictment

daring the progress of the trial, or after the cause is submitted

to them, the cause iniiy be again tried at the same or another

term.

JSi7tyTf,d4"« Sec- 20- Upon an indictment for an ofFense consisting of

ihI°iedTor of different degrees, the jury may find the defendant not guilty
*1m.iu of the degree charged in the indictment, aud guilty of any

degree inferior thereto ; upon an indictment for any offense,
the jury may find the defendant not guilty of the commission
thereof, and guilty of an attempt, to commit the same ; upon
an indictment for murder, if the jury find the defendant not
guilty thereof, they may, upon the same jndictmcr.t, find the
defendant guilty of manslaughter in any degree.
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Sec. 21. la all other caso3, the defendant may be found '«;-* ™? «»«

guilty of any oil'ense, the commission of which is necessarily l/- *c-

included in that which ho is charged in the indictment.

Sec. 22. On an indictment against several, if the jury can- ^J,^™.™^t . ii . t l V i. jury iiiaT cnii-not agree upon a verdict as to ail, they may render a verdict Ticituu»cguui»

as to those in regard to whom they do agree, on which a judg

ment must be entered accordingly, and the case as to the rest

may be tried by another jury.
Sec. 23. When a verdict is rendered, and before it is record- poii«j.

cd, the jury may be polled on the requirement of cither party,
in which case they must be severally asked whether it is their

verdict, and if any one answer in the negative, the jury must
be sent out for further deliberation.

Sec. 24. When a verdict is given, as is such as the court may fJ^^'Vc'dLt.
receive, the clerk must immediately record it in full on tltc
minutes, and must read it to the jurjr, and inquire of them

whether it is their verdict ; and if any juror disagree, the fact
must be entered upon the minutes, and the jury again sent

out ; but if no disagreement be expressed, the verdict is com

plete, and the jury must be discharged from the case.

Sec. 2o. If the defense to an indictment he the insanity ot »cquiu«ion..... ground* of in—
the defendant, the jury must be instructed, if they acquit him s^iii* tin- jury

on that ground, to state that fact with their verdict. JTrdH*11"

Sec. 26. After a plea or verdict of guilty, in a case where a c.mrt marhw.... . ft rircr.'.u-tauci'S
discretion is conferred upon the court, as to the extent ot the in ns-stdvaiiun

# or miiin.iliun vr

punishment, the court, upon the suggestion of either party leutenco.

that there are circumstances which may be properly taken into

view, either in aggravation or mitigation of the punishment,

may, in his discretion, hear the same summarily at a specified

time, and upon such notice to the adverse party, as it may

direct.

Sec. 27. The circumstances must be presented by the testi

mony of witnesses examined in open court, except that when

a witness is so sick or infirm as to be unable to attend, his dep

osition must be taken by a magistrate of the county, out of

court, at a specified time and place, upon such notice to the

adverse party as the court may direct.

Sec. 28. No affidavit or testimony or representation of any x, onnrtr-.ti-... , , . , , , . . many cmi t,« n-
kmd, verbal or written, can be onered to or received by the court, c-ivui.

Such cirfum-
Ftiin«< %how iv-
t['".l!lU-u

10*
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or a member thereof, in aggravation or mitigation of the pun

ishment, except as provided in the last two sections.

^u'rlnlTiln- Sec. 20. The judge of the court, at which a conviction rc-

iv"\H t' t'-lwl'' quiring judgment of death is had, must immediately, after
■MI.!,I1"IU UllTO- . . . , . ..

* ,
«r i» Euvernur. conviction, transmit to the governor, by mail, a statement of

the conviction and judgment and of the testimony given at

the trial.

Biiiwhmre- Sec. CO. Bail must, when requested by either party, or or-
it piny must dered by the court, judge, or magistrate, justify by affidavit

before the court, judge, or magistrate, as the case may be.

r"!-* mn»t i«- Sec. 31. The clerk of the court at which any indictment is

!«b.j'Lt"r
d'" t0 ^e tr'et') must, at all times, upon the application of the de

fendant, and without charge, issue as many blank subpenas

under the seal of the court, and subscribed by him as clerk,

for witnesses within the territory, as may be required by the

defendant.

£!'.i "r^*."" r Sec. 32. When a person has been held to answer for a pub-
!i.>t"f.ii'n,i"jt"

°
lie offense, if an indictment be not found against him at the

K-ution tob» next term of the court at which he is held to answer, the court
Ui.ajis.iid. . .

must order the prosecution to be dismissed, unless good cause

to the contrary be shown.

I*™™',;: Sec. 33. If a defendant, indicted for a public offense, whose
Ur'«":iiii',.n'iu11 trial has not been postponed upon his application, be not

brought to trial at the next term of the court in which the

indictment is triable, after it is found, the court must order the

indictment to be dismissed, unless good cause to the contrary

be shown.

£!,y""id0rr!ti,o Sec. 3-1. If the defendant be not indicted, or tried, as pro-
"-inl'iluwil"' vided in the last sections, and sufficient reason therefor be

shown, the court may order the action to bo continued from

term to term, and in the meantime may discharge the defend

ant from custody, on his own undertaking, or on the undertak

ing of bail for his appearance to answer the charge at the time

to which the action is continued.

i.ii'.rihl'Tii-t'i'm Sec. C;>. If the court direct the action to be dismissed, the

b
'v di<cujfi,'iu! defendant must, if in custody, bo discharged therefrom ; or if

admitted to bail, his bail is exonerated, or money deposited in

stead of bail, must be refunded to him.
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Sec. 36. The court may, either of his own motion, or upon wnen court may• * dismiss action
the application of the district attorney, and in furtherance of a"<'rimlicUn"lt

justice, order an action after indictment, to be dismissed ; but

in that case, the reasons of the dismissal must be set forth in
the order, which must be entered upon the minutes.

Sec. 37. The entry of a nolle prosequi is abolished, and ^"^f,""^"'
the district attorney cannot discontinue, or abandon a prose

cution for a public offense, except as provided in the last

section.

Sec. 38. An order for the dismissal of the action, as pro- ^Z^n. lot

vided in this chapter, is a bar to another prosecution for the action."1""*"
same offense, if it be a misdemeanor ; but it is not a bar, if the
offense charged be a felony.

Sec. 39. When property alleged to have been stolen, or em- '"mbm^d1'"
bezzled, comes into the custody of a peace officer, he must holdhowd"po,e<'of'

it subject to the order of the magistrate authorized by the next

section to direct the disposal thereof.

Sec. 40. On satisfactory proof of the title of the owner of such property

the property, the magistrate before whom the information is turned to t&»1 r •"

,

°

, owner.
laid, or who examines the chargo against the person accused

of stealing, or embezzling the property, may order it to be
delivered to the owner, on his paying the reasonable and neces

sary expenses incurred in its preservation, to be certified by the

magistrate. The order entitles the owner to demand and re

ceive the property.

Sec. 41. If property stolen, or embezzled, come into the cus- o™« entitled
. . to possession of

tody of a magistrate, it must be delivered to the owner on sat- pro^"n^ "f
u

isfactory proof of his title, and on his paying the necessary
c0,u-

expenses incurred in its preservation, to be certified by the

magistrate.

Sec. 42. If property stolen, or embezzled, have not been owner entitled
ii« i . in i.i.*« ii* to possession of
delivered to the owner, the court before which trial is had for property on

paynenl of

stealing, or embezzling it
,

may, on proof of his title, order it »»»•

to be restored to the owner.

Sec 43. When judgment upon a conviction is rendered, the judgment roii
clerk must enter the same upon the minutes, stating briefly the what™* contain,

offense for which the conviction has been had, and must imme

diately annex together, and file the following papers, which

constitute the judgment roll :
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1. A copy of the minutes of challenge interposed by the
defendant to the panel of the grand jury, or to an individual

grand juror, and the proceedings and decisions thereon.

2. The indictment and a copy of the minutes of the plea, or

demurrer.

3. A copy of the minutes of a challenge, which may have
been interposed to the panel of the trial jury to an individual

juror, and the proceedings and decisions thereon.

4. A copy of the minutes of the trial.
5. A copy of the minutes of the judgment.
6. The bill of exceptions, if there be one.

coprof minntcs Sec. 44. A copy of the minutes of any conviction and judg-
fl£Tnt!!UbSeerii" ment, duly certified by the clerk in -whose custody such minutes
* '" "P

shall be, under his official seal, together with a copy of the in

dictment on which the conviction shall have been had, certified

in the same manner, shall be evidence in all courts and places
of such conviction and judgment, without the production of

the judgment roll.

«J}' 'xecuaonl Sec. 45. No writ of error shall stay or delay the execution
" ' ' of a judgment or execution thereon, in any criminal case, unless

the same shall be allowed by a judge of the district court of

the district in which the trial was had, or indictment found,

with an express direction therein that the same is to operate as a

stay of proceedings on the judgment upon which such writ shall

be brought. And upon such direction being given, during the

pendency of the writ of error, the defendant shall remain in

custody, or be let to bail as in cases of appeal.

*r'»rTk"enprof Sec. ^6. No assignment of errors or joinder in error, shall
e«MUng» imteaij jje nccess;iry Up0n any writ of error, issued in a criminal case;

but the court shall proceed on the return thereto, and render

judgment upon^the record before them. If the court shall
affirm the judgment, it shall direct the sentence pronounced to

be executed, and the same shall be exeeuted accordingly. If
it shall reverse the judgment rendered, it shall either direct a

new trial, or that the defendant be absolutely discharged, as the

case may require. If a new trial be ordered, the same shall
be had in the court in which the indictment was first tried,

osfrsdant may gec. 47. if a defendant in any indictment shall have been
lie arrostpfl *

«^ter
indictment jet to ^j^ after verdict or trial, and shall neglect to appear

before any court or officer, at any time or place at which ho
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is bound to appear, and submit to the jurisdiction of tbe proper
court, or officer, the eourt or officer before which he shall have

been bound to appear, may cause such defendant to be

arrested in the same manner as upon the finding of an indict

ment, and may forfeit his recognizance, and direct the same

to be prosecuted.

Sec. 48. Nothing in this act contained, shall invalidate any *!^4°'.*1'"*
action, suit, prosecution, process, pleading or proceeding com

menced, issued, had or taken before, or pending when it goes

iii to effect.

CHAPTER 33.

TRISOXS, AND IMPRISONMENT FOR OFFENSES.

Section 1
. The common jails now erected, or which Bhall ^"^".i*'"

'*

hereafter be erected, in the several counties in the charge of
p"'01'*-

the respective sherifTs, shall be used as prisons :

1. For the detention of persons charged with offenses, and
duly committed for trial.

2
. For the detention of persons who may be duly committed

to secure their attendance as witnesses on the trial of any crim
inal cause.
S. For the confinement of persons pursuant to a sentence,
upon a conviction for an offense, and of fill other persons duly
committed for any cause authorized by law..

4. For the confinement of persons who jeay be sentenced to
imprisonment in the territorial prison,, until a suitable prison
shall be provided.

Sec. 2
.

Whenever there i3 no jail erected in any county, Wh™ no >"'] ia

every judicial or executive officer of such county, who shall h01*
•
*>'-i"-»«1 »'

have power to order, sentence, or deliver any person to the

county jail, may order, sentence, orMcliver such person to the
jail of any adjoining county ; and if there is no jail erected in
any adjoining county, then to either of the forts or garri
sons in the territory, with the consent of the commanding
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officer of the same; and the jailor of any such adjoining county
shall receive and keep such prisoner in the same manner as if

he had been ordered, sentenced, or delivered to him by any

officer or court of his own county. The county from which such

prisoner was taken, shall pay all the expenses of keeping and

maintaining him in said jail.
Kip«M«of Sec. 3. All charges and expenses for safe keeping and
»,ui- maintaining convicts who have been sentenced to confinement

in the territorial prison, shall be paid out of the treasury of the

territory yearly ; the accounts of the keeper being first allowed

by the board of county commissioners of the county where the

convict shall be confined ; and the expenses of safe keeping
and maintaining persons charged with offenses, and duly com

mitted for trial, and of those who are sentenced to confinement

in the county jail, or who may be committed for the non-pay
ment of any fine, shall be paid out of the treasury of the county;

ms.'.'iHr" wb«i *^e account of the keeper being in like manner allowed by the
Kijuycuiuy. |j0ar(j 0f county commissioners : Provided, That the territory,

nor any county, shall ever pay more than two and a half dol

lars a week for the support of any person as aforesaid.

ih'HmuT.»t™i'o Sec. 4. The county commissioners in the several counties
bi* iiii-pi'dorl of t ii i * a .i * .,
jirt.uiM. shall be inspectors ot the prisons in their respective counties,

and shall visit them at least once in each year, and shall ex

amine fully into the condition of sucli prison, &i to health,
cleanliness and discipline; and the keeper thereof shall lay
before them a calendar setting forth the name, age and cause

of committal of each prisoner ; and if it shall appear to the
said inspectors that any of the provisions of law have been
violated or, neglected, they shall forthwith give notice to the

district attorney of the county.

Rh<-fiirnr jailor Sec. 5. No sheriff, jailor, or keeper of any prisop, shall,
llol t.i mvuli- , , .
in. .r io p.-rimu under any pretense, give, sell or deliver to any person com-tuuiliiij iii jail. i . . .

mitted to any prison, for any cause whatever, any spirituous

liquor, or any mixed liquor, part of which is spirituous, or

any wine, cider, or strong beer, unless a physician shall certify

in writing, that the health of such prisoner requires it
,

in

which case ho may be allowed the quantity prescribed, and no

more. And no sheriff, jailor, or keeper, as aforesaid, shall

put up, or keep ia like same room, male and . female prisoners

together;
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Sec. 6. If any sheriff, jailor, or keeper of any prison, shall purity for
sell or deliver to any prisoner in his custody, or shall willingly prisoner* mJ r ■"

. putlinKdiltVrent
or negligently suffer any such prisoner to have any liquor, »««• "»•»»•

prohibited in the fifth section of this chapter, or shall place or

keep together, prisoners of different sexes, contrary to the

provisions of the said fifth section, he shall in each case, for

feit and pay for the first offense, the sum of twenty-five dol

lars ; and such officer shall, on a second conviction, be further

sentenced to be incapable of holding the office of sheriff,

deputy sheriff, jailor or keeper of any prison, for the term of
five years.

Sec. 7. If any person, other than is mentioned in the pre- 0™,°",^.'"'. m
ceding section, shall sell or deliver to any person committed n^ii"™*..
for any cause whatever, any liquor, prohibited in this chapter,
or shall have in his possession, in the precincts of any prison,

any such liquor, with intent to carry or deliver the same to any

prisoner confined therein, he shall be punished by fine not ex

ceeding fifteen dollars.

Sec. 8. The keeper of such prison shall see that the same is fJp'Vclwnlr*
constantly kept in a cleanly and healthful condition, and shall

tee that strict attention is constantly paid in the personal

cleanliness of all the prisoners in his custody, as far as may
be, and shall cause the shirt of each prisoner to be washed at

least once in each week ; each prisoner shall be furnished daily

with as much clean water a3 he shall have occasion for, either

for drin!: or for the purpose of personal cleanliness, and with

a clean towel, once a week, and shall be served three times

each day with wholesome food, which shall be well cooked, and

in sufficient quantity.

Sec. 9. The keeper of each prison shall provide, at the ex- *''^lj0(,.'^1fur"
penae of the county, for each prisoner under his charge, who

pr"""'er"

may be able and desirous to read, a copy of the Bible, or New
Testament, to be U3ed by such prisoner at proper seasons dur

ing his confinement; and any minister of the gospel, disposed
to aid in reforming the prisoners, and instructing them in their

moral and religious duties, shall have access to them at season

able and proper times.
SllorifT shlil

Sec. 10. The sheriffs of the respective counties shall keep a ki <■»"l-mM-ot1 * all.ppi *u it

true and exact calendar, .or register of all prisoners committed c""' "Uaa l0
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to any prison under their care, and the same shall he kept in a

book, to be provided by the county for that purpose ; said cal

endar shall contain the names of all persons who shall be com

mitted to prison, the places of abode, the time of their com

mitment, shall state the cause of their commitment, and the

authority that committed them, and if they are committed
for criminal offenses, shall contain a description of their per-

sons, and when any prisoner shall bo liberated, said calendar

cucniirwhit shall state the time when, and the authority by which suchlib-

eration took place, and if any prisoner escapes, shall also state
particularly the time and manner of said escape.

Sheriff to fur- . .
",...

n .i. ouun a-i n gee. 11. At the opening of each session or the district court,
t-iuy at c.ilut- .
«s•• within his county, the sheriff shall return a copy of said calen

dar under his hand, to the judge holding said court, and if any
sheriff shall neglect or refuse so to do, he shall be punished by

fine, not exceeding three hundred dollars.

Ji."uu'id!
°
Sec. 12. In the jails erected, or which shall be hereafter
erected in this territory, there shall he provided sufficient and

convenient apartments for confining prisoners not criminal,

separate from felons and other criminals, and also for confin

ing persons of different sexes, separate and apart from each

other.

i no,lusoiiia- Sec. 13. Whenever any person shall be duly sentenced to

wwii win n ts solitary imprisonment and confinement at hard labor, in the

territorial prison, or either of them, the sheriff of the proper
county is required to execute such sentence of solitary impris
onment until a suitable territorial prison shall be provided, by

confining such convict in one of the cells of the jail, or if there
be no such cell, then in the most retired and solitary part of

the jail ; and during the time of such solitary imprisonment
the convict shall be fed with bread and water only, unless

other food shall be necessary for the preservation of his health ;

and no intercourse shall bo allowed with such convict duiing

such confinement, except for the conveyance of food and other

necessary purposes.
iiiitriu*e ti im- £, - , -i-n' , ,, , « . . . -.
iM..ibiu i.hi bee. li. Whenever any person shau be confined in any iail
hiuit Uhur hv.w " J
•uc.nd. pursuant to the sentence of any court, if such sentence or any

part thereof shall be that he be confined at hard labor, tin

sheriff of the county in which such person shall be confined,
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shall furnish such convict with suitable tools and materials to

work with, if in the opinion of the said sheriff, the said convict
can bo profitably employed either in the jail or yard thereof,
and the expense of said tools and materials shall be defrayed
by the county in which said convict shall be confined ; and said

county shall be entitled to Lis earnings.
Sec. 15. Whenever any person committed] to prison for any Say "iderpri.i-

cause whatever, shall be unruly, or shall disobey any of the eouancment,

regulations, established for the management of prisons, the
sheriff or keeper may order such prisoner to be kept in solitary

confinement and fed on bread and water only, as is provided in

the thirteenth section of th'is chapter, for a period not exceed

ing twenty daj-s for each offense.

Sec."16. The keeper of each prison shall furnish necessary n««si't r*a-r L ~ ding, Ac, to in
bedding, clothing and fuel, and medical aid for all prisoners ^rcur'ii.liw

pr'*"

who shall be in his custody, and shall be paid therefor accord

in
g

to the provisions of the third section of this chapter; and

such payment shall not be deducted from the sum he is entitled

to receive for the weekly support of the prisoner, according to
the provisions of said third section.

Sec. 17. If any person who may be in any prison, under lr"*i\'s'l'lilQm"
sentence of imprisonment in the territorial prison, shall break
the prison and escape, he shall be punished by imprisonment in

the territorial prison, for the term of one year, in addition to
the unexpired term for which he was originally sentenced.

Sec. 18. If any person who may be imprisoned pursuant to a Penalty for p«-J r .* * * sen not cunvict-

fontenee of imprisonment in the county jail, or any person who ^^r0cu"tiu*
shall be committed for the purpose of detaining him for trial,
for any offense not capital, shall break prison and escape, he

fchall be imprisoned in the county jail for the term of six
months.

Sec. 19. If any person who shall be committed to prison, for Persen commit-
the purpose of detaining lum for trial, for a capital offense, capiui oUius*.

shall break prison and escape, he shall be imprisoned in the pcmity for
v *. . . f, * o treakiiiip. prisen.
territorial prison, for the term ot two years.

Sec. 20. If any prison, or any building thereto, shall be on Pruoncrshew

£ it . i li i ii i i r. difcpoafd of ia
•w, and the prisoners shall be exposed to danger by such fire, wscof a*..

'he keeper may remove such prisoners to a place of safety,
and there confine them, so long as may be necessary to avoid
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such danger, and such removal and confinement shall not be

deemed an escape of such prisoners.

Tned^o" non-i>r Sec. 21- Wnen any P00r convict shall have been confined in

.IK'tVhfS'w" any pr's°n f°r the space of six months, for the non-payment of
riiea.ed. gne and cos^s only, or either of them, the sheriff of the county

in which such person shall be imprisoned shall make a report

thereof to any two justices of the peace for such county ; if

required by such justices, the said keeper shall bring such verdict

before them, either $t the prison, or at such other convenient

place thereto as they shall direct, the said justices shall pro
ceed to inquire into the truth of said report, and if they shall
be satisfied that such report is true, and the convict has not

had since his conviction any estate, real or personal, with

which he could have paid the sum, for the non-payment of

which ho was committed, they shall make a certificate thereof

to the sheriff of the county and direct him to discharge such

convict from prison, and the sheriff shall forthwith discharge
him.

?£"&'•.? wVe- Sec- 22. All sheriffs, jailors, prison kecpajs, and their, and
liuo'caltodlr?™ each, and every, of all their deputies, within this territory, to

whom any person or persons shall bo sent or committed, by

virtue of legal process, issued by, or under the authority of the

United States, shall be, and they are hereby enjoined and re

quired to receive such persons into custody, and to keep them

Bafely until they be discharged by due course of the laws of

the United States; and all such sheriffs, jailors, prison keepers,
and their deputies, offending in the premises, shall be liable to

the same pains and penalties, and the parties aggrieved shall

be entitled to the same remedies against them, or any of them,

as if such prisoners had been committed to their custody by
virtue of legal process issued under the authority of this terri

tory.

i™* suf, t" Sec. 23. The United States shall b* liable to pay for thepsy for kerping r »
sucu prisener!, support and keeping of said prisoners, the same charges and

allowances, as are allowed for the support and keeping of pris
oners committed under the authority of this territory.

S?i«u"?'he Sec- 24- Before every stated terra of the United States
niad* out hefore

court) to be neld witnin this territory, the said sheriffs, jailors,
and prison keepers shall make out, under oath, a calendar of
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prisoners in their custody, under the authority of the United
States, with the date of their commitment, by whom committed,
and for what offense, and transmit the same to the judge of
the district court of the United States, for this district, and at
the end of every six months they shall transmit to the United
States marshal of this territory, for allowance and payment of

their account, if any, against the United States, for the support
and keeping of such prisoners as aforesaid.

Sec. 25. That there shall be established and kept in every £S','°.i m
county, by authority of the board of county commissioners and

tvlry couul>

at the exnense of the county, a prison for the safe keeping of

prisoners lawfully committed.

Sec. 20. That the grand jury ai each term of the district Su"^rL-°
court, shall make personal inspection of the condition of the ".uri?

a"

county prison, as to the sufficiency of the same for the safe

keeping of prisoners, their convenient accommodation and

health, and shall inquire into the manner in which the same has

been kept since the last term ; and the court shall give this duty

in special charge to such grand jury, and it shall be imperative

upon the board of county commissioners to issue the necessary
orders, or cause to be made the necessary repairs, in accor

dance with the complaint or recommendation of the grand jury.

Sec. 27. The sheriff of the county, by himself or deputy, shall sheriffs or ti^ir» ' J r " ' deputies re-

keep the jail, and shall be responsible for the manner in which ^jreU t0 keei>

the same is kept ; he shall keep separate rooms for the sexes,

except where they are lawfully married ; he shall provide pro

per meat, drink and fuel for prisoners.

Sec. 28. "Whenever a prisoner is committed for crime or in * j^nn.flB0,t0 „,

any suit in behalf of the territory, the county board shall allow
l"1"ihy c*u"t>-

the sheriff his reasonable charge for supplying such prisoner.

Sec. 29. "When a prisoner is confined by virtue of any pro- shpritm evi-1
.
J J r

deuce (..retain
cess directed to the sheriff, and which shall require to be returned v^uit.

to the court, whence it issued, such sheriff shall keep a copy of

the same, together with I113 returns made thereon, which copy,

duly certified by such sheriff, shall be prima facie evidence of

his right to retain such prisoner in custody.

Sec. SO. All instruments of every kind, or attested copies E^'™?/.*
thereof, by which a prisoner is committed or liberated, shall |)eb>"llc"11
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regularly indorsed and filed, and safely kept in a suitable box

by such sheriff, or by his deputy, acting as a jailor.
box topis. 10 gec. 3jt suca t,ox with its contents, shall be delivered to the

successor of the officer having charge of the prison.

confinement of
Sec 32. When there is no sufficient prison in any county

one'countyTn wherein any criminal offense shall have been committed, any

it,ua0iT.ang""r judge of the district court of such county, upon application of

the sheriff, may order any person charged with a criminal

offense, and ordered to be committed to prison, to be sent to

the jail of the county nearest having a sufficient jail ; and the
sheriff of such nearest county shall, on exhibit of such judge's
order, receive and keep in custody, in the jail of his county, the
prisoner ordered to be committed as aforesaid, at the expense

of the county from which said prisoner was sent ; and the said

sheriff shall, upon the order of the district court, or a judge

thereof, re-deliver such prisoner when demanded.

mr.Mvfi fmm Sec. 33. Any county j;til may be used for the safe keep-
rundnnd in auy in<r of any fugitive from justice or labor in this territory, in

accordance with the provisions of any act of Congress, and

the jailor shall, in this case, be entitled to reasonable compen
sation for the support and custody of such fugitive from the

officer having him in custody,
jureniie prison- Sec. 34. Juvenile prisoners shall be treated with humanitv.
era, Uwir .
tra.imuut. and in a manner calculated to promote their reformation ; tney

shall be kept, if the jail will admit of it, in apartments separate
from those containing more experienced and hardened crim

inals ; the visits of parents, guardians ami friends who desire
to exert a moral influence over them, shall at all reasonable

times, be permitted.

otiflictins acts Sec. 35. All acts or parts of acts inconsistent with this act,
repeal*!. , , , ,

are hereby repealed.

t„«. iff.ct when Sec. 3G. This act shall take effect from and after its passag
and approval.

ArrROVEP, January 9, 1803.
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