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JUSTICES CODE

An Act to Establish the Courts and Define the Jurisdiction of Justi
ces of the Peace.

Be it enacted by the Legislative Assembly of the Territory of
Dakota :

JURISDICTION OF JUSTICES OF THE PEACE.

Section 1* The jurisdiction of justices of the peace in all Jiriidi«ti»n
. . llmiitd to

cases shall, unless otherwise directed by law, be limited to the co«aty.

county wherein they may have been elected, and where they
shall reside.

Sec. 2. Justices of the peace within and coextensive with rower* «r

their respective counties, shall have jurisdiction and authority :

1. To administer an (nth or affirmation authorized or re«

quired by law to be administered ;
2. To take the acknowledgment of deeds, mortgages, and
other instruments of writing ;
3. To solemnize marriages ;
4. To issue subpena for witnesses and coerce their attendance
in causes or matters pending before them, or other cause or mat
ter wherein they may be required to take depositions ;

5. To try the action for forcible entry and detention, or de

tention only, of real property ;
6. To proceed against security for costs and bail for the stay
of execution on their dockets ;
7. To issue attachments, and proceed against the goods and

effects of debtors in certain cases ;
8. To issue executions on judgments rendered by them ;
9. To try the right of the claimant to property taken in exe
rtion or on attachment ;
10. Of an action arising on contract for the recovery of
money only, if the sum claimed does not exceed one hundred
dollars;
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11. Of an action for damages for an injury to the person or
to the real property, or for taking, detaining, or injuring per

sonal property, if the damages claimed do not exceed one hun
dred dollars ;

12. Of an action for a penalty not exceeding one hundred
dollars, given by the statutes ;

13. Of an action upon a bond, conditioned for the payment
of money not exceeding one hundred dollars, though the pen»

alty exceed that sum, the judgnent to be given for the sum

actually due, when the payments are to be made by install

ments, an action may be brought for such installment as it be
comes due ;

14. Of an action upon a surety bond or undertaking taken

by them, if the penalty do not exceed one hundred dollars;
15. To take and enter judgment on the confession of a de
fendant when the amount does not exceed one hundred dollars;

16. In all civil actions to be brought against constable or
the sureties to his official undertakings, or against both, for the

failure of any constable to pay over any money by him collect

ed, to the party thereto entitled, or for any neglect of duty by
such constable in his official capacity, when the sum sought to

be recovered by the plaintiff in such action, shall not exceed

one hundred dollars.

Ki.it.i.«« Sec. 3. Justices of the peace shall not have cognizance of
jurisdiction in ..
•«rtain cuti. any action :

1. To recover damages for an assault, or assault and battery
where the damages exceed one hundred dollars ;

2- In actions for malicious prosecution;

3. In actions against justices of the peace o; other officers
for misconduct in office, except in cases provided in thia r"t or

by statute ;

4. In actions for slander, verbal or written ;
5. In actions on contract for real estate ;
6. In actions for false imprisonment ;
7. In actions for libel, or criminal conversation, or seduc
tion, or upon a promise to marry, except in cases provided by

statute ;

8. Nor in actions in which the title to real estate is sought to

be recovered, or may properly be drawn in question, except
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actions for trespass on real estate which are provided for in

this act or by statute.

Sec. 4. Every justice of the peace shall keep his office in ju»ti«e when

the precinct for which he may be elected, and not elsewhere; »mce.

but he may issue process in any place in the county.

Sec. 5. No justice of the peace shall hold his office in the *■•}!«• »•*»•

same room with a practicing attorney, unless such attorney Jt'lt*rn«"tic'n,
shall be his laW partner ; and in that case, such partner shall

not be permitted to appear or practice as an attorney, in any

case tried before such justice.

Sec. 6. Every justice of the peace elected in any precinct in Amt»»rH» »■*

this Territory, after qualifying, is hereby authorized to hold J»,UcM-

his court for the trial of all aetions of which jurisdiction is giv
en him by this act, and to hear, try, and determine the same

according to law; and for that purpose, where no special pro
vision is otherwise made by law, such court shall be vested with

all the necessary powers which are possessed by courts of record
in this Territory; and all laws of a general nature are to apply
to such justices' court, so far as the same may be applicable,
"and not inconsistent with the provisions of this act."

COMMENCEMENT OF SUITS.—SERVICE AND RE
TURN OF PROCESS.

Sec. 7. Every justice of the peace shall keep a docket in jmticMtoiwp* " r r o docket »nil
which he shall enter : wut to co»ui«.

1. The title of all causes commenced before him ;

2. The time when the process was issued against the defend

ant, and the particular nature thereof;

3. The time when the parties appeared before him either

without, or upon the return of process ;

4. A brief statement of the nature of the plaintiff's demand,
Mid the amount claimed, and if any set-off was pleaded, a simi
lar statement of the set-off, and the amount estimated ;

5. Every adjournment, stating at whose request, and for
what time ;

G. The time when the trial was had, stating whether the same
was by the jury or by the justice ;

7. The verdict of the jury, and when rendered;
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8. The time of issuing execution, and the name of the officer

to whom delivered, and an account of the debt, damages and

costs, and the fees due to each person separately ;

9. The fact of an appeal having been made and allowed, and

when made and allowed ;

10. Satisfaction of judgment when made.

11. And such other entries as may be material.

•Aeti.MMB- Sec# 8. Actions before justices of the peace are commenced
>•>•< whta.

Dy summons, or by the appearance and agreement of the parties
without summons. In the former the action is deemed com

menced upon delivery of thewrit to the constable to be served ;
and he shaAliarete thereon the time of receiving the same. In

the lattwr'cas*, the action is deemed commenced at the time of

docketing the case.

r.cM.I"riB™ ^ec* ®" When * guardian to the suit is necessary, he must

•wiiaied. be appointed by the justice as follows :

1. If the infant be plaintiff, the appointment must be made
before the sammon3 is issued, upon the application of the infant,
if he be of the age of fourteen years or upwards ; if under that
age, upon the application of some friend. The consent in wri

ting of the guardian to be appointed, and to be responsible for

costs if he fail'in the action, must be filed with the justice ;
2. If the infant be defendant, the guardian must be appoint
ed before the trial. It is the right of the infant to nominate
his own guardian, if the infant be over fourteen years of age,
and the proposed guardian be present and consent in writing to

be appointed. Otherwise the justice aray appoint any suitable

person who gives such consent.

wo..* Sec. 10. The style of the summons shall be: "The Terri
csntruti of ..

'•■»• tory of Dakota, county;" it shall be dated the daj "
is issued, signed by the justice issuing the same, directed to the

constable or sheriff of the proper «ounty (except in case a per-

Bon be deputed to serve it
,

in which oaee it shall be directed to

such person), must contain the names of the defendant or de.

fendants, if known ; if unknown, give a description of him or
them, and command the officer or person serving the same, to

summon the defendant or defendants to appear before such jus

tice, at his office, in county, at a time specified therein,

and must describe the plaintiff's cause of action in such gener«
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al terms as to apprise the defendant of the nature of the claim

against him, and there shall be indorsed on the writ the amount

fur which the plaintiff will take judgment if the defendant fail
to appear. If the defendant fail to appear, judgment shall not JJlJj'JyJJ*
be rendered for a larger amount and the costs.

Sec. 11. The summons must be returnable not more than »•"■•«»■• tlfftabla wan,

twelve days from its date, and must be served at least three j"|1iTb,0r^L

dajs before the time of appearance ; as follows :

1. By delivering a copy of the summons with the indorsement

thereon (certified by the constable or person serving the same

to be a true copy), to the defendant, or leaving the same at his

usual place of residence;
2. An acknowledgment on the back of the summons, or the

wluntary appearance of a defendant, is equivalent to service.

Sec. 12. A summons against a corporation may be served '"""""' low

Jfon the president, mayor, chairman of the board of direc-
c»r»"»a,B-

tors or trustees, or other chief ro3teer ; or, if its chief officer be
not found in the county, upon its cashier, tr«*aur*r, secretary,
clerk, or managing agent; or, if none of the. aforesaid officers
can be found, by a copy left at the office or usua-i place of

business of such corporation, with the person having charge
thereof.

Sec. 13. "When .the, dofendantis an incorporated insurance *»"»»»»« •>•... . . . »C*n«y or iniw-
company, and tinvaetian rs brought in a county in which there »«» ««»p»»f •

'3 an agency thereof; the service may be upon the chief officer
°f such agency.

Sec. 14. When the defendant is a foreign corporation, hav- onwmcr.f
lng a managing agent in this Territory, the service may be upon «i^S°c"p*"
•»eb. agent.

Sec. 15. When the defendant is a minor under the age of whi>» (uni.it
'wrteen years, the service must be upon him and upon his
guardian or father ; or if neither of these can be found, then
"pen his mother or the person having the care or control of
>ne infant, or with whom he lives. If neither of these can be
tounrl, or if the minor be no more than fourteen years of age,
•ervice on him alone shall be sufficient. The manner of service
aay be the same as in the case of adults.

°W. 16. Every justice issuing any process authorized by this J"low.r*Ji»«
wt> opon being sutisfied that such process will not be executed \l ,"r," ST;,*.'
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for want of an officer to be bad in time to execute the same,

may empower any suitable person, not being a party to tbe suit,

to execute the same, by an indorsement on the process, to the

following effect: "At the request and risk of the plaintiff, I
authorized A. B. to execute and return this writ. E. F., justice
of the peace;

"
and the person so empowered shall thereupon

possess all the authority of a constable in relation to the execu

tion of such process, and shall be subject to the same obliga

tions, and shall receive the same fees lor his services.

APPEARANCE.
c» >Ppe«»nce. Sec, 17. The parties are entitled to one hour in which to ap

pear, after the time mentioned in tbe summons for appearances,
but are not bound to remain longer than that time, unless both

parties have appeared, and tl>e justice being present, is en

gaged in the trial of another cause. In such case the justice
may postpone the time of appearance until the close of such

trial.

PLEADINGS.

ullllilepi^J.** ^ec# 18. The pleadings in justices' courts must take place
at the time mentioned in the summons for the appearance of

the parties, or at such time thereafter, not exceeding one week.

as the justice may appoint, for the convenience of the parties,
and by their consent.

pi»adin»in Sec. 19. The pleadings in justices' courts are :
Jusucett' courts ... . »rauui-ratoj awi 1. The complaint by the plaintiff, stating the cause of ac

tion;

2. The answer by defendant, stating tbe grounds of defense.

3. When the answer sets up a counterclaim by way of »Mt

off, the reply by the plaintiff.

M««diBg»»«7 Sec. 20. The pleadings may be oral, or they may be »
wmini. writing ; if oral, the substance of them must be entered by tbe

justice in his docket; if in writing, they must be filed in i"3
office, and a reference to them made in his docket; they arc

not required to be in a particular form, but must be such ai

to enable a person of common understanding to know what u

intended.

CMipi.intwhat Sec. 21. The complaint must state in a plain and directto cum Mia. * r
manner the facts constituting the cause of action.
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Sec. 22. The answer must contain a denial of all the material A"!!wer50T .made and what

facts stated in the complaint -which the defendant believes to be Uco'llilin-

untrue, and also a statement in a plain and direct manner of

any other facts constituting a defense or a counter claim, by
way of set-off, upon which an action might be brought by the

defendant against the plaintiff in a justice's court.

Sec. 23. When the answer contains a counter claim, the »n>ir of Dinat-
• i m . iff when allow td
plaintiff may reply, denying any of the material allegations re

lating thereto.

Sec. 24. A statement in an answer or reply that the party *i«»<u>>w »•"r * r " comtrued in
has not sufficient knowledge or information in respect to a par- «rl«n <=»"••

ticular allegation in the previous pleading of the adverse par
ty to form a belief, is equivalent to a denial.

Sec. 25. When the cause of action or counter claim arises written in-
aLrumtmi how

upon an account or instrument for the payment of money only, p1"*'*-

it is sufficient for the party to deliver the account or instru
ment to the court ; and to state that there is due to him there

on from the adverse party, a specified sum which he claims to

recover, or set off; the -court may at any time of the pleading,
require tlxat such writing or account be exhibited to the in- To be «*M»it*i

spection of the adverse party, with liberty to copy the same ;
or if not ao exhibited, may prohibit its being afterwards given
in evidence.

Sec. 26. Every complaint, answer or reply must be verified pieadin6s mmt\ beTonn.d by
by the oath of the party pleading ; or if he be not present, by •«««' p»"x-
the oath of his agent or attorney, to the effect that he believes
it to be true ; the verification must be oral or in writing, in

conformity with the pleadings verified.

Sec. 27. Every material allegation in a complaint, or rela- statement! .** a r ' ftlajdiKSS nol

ting to a counter claim in an answer, not denied by the plead- Jj^Mtru,
ing of the adverse party must, on the trial, be taken to be true

except that when a defendant who has not been served with a

copy of the complaint with the summons fails to appear and

•nsTrer, the plaintiff cannot recover without proving his case.

Sec. 28. Either party may object to a pleading of his ad- ?n9/"htui"ol'jea-
versary, or to any part thereof, that it is not sufficiently ex-

edtg•

I'licit to .enable him to understand it
,

or that it contains no

cause of action or defense, although it be taken as true. If
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Tiriance he
tween proof and
pleadings to be
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Amendments of
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ia arad
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to Uada como
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juiuice* how to
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the court deem the objection well founded, it must order the

pleadings to be amended, and if the party refuse to amend, the
defective pleading must be disregarded.

Sec. 29. A variance between the proof on the trial and the
allegations in the pleadings, must be disregarded as immateri

al, unless the court be satisfied that the adverse party has been.

biased to his prejudice theneby.

Sec. SO. The pleadings may be amended at any time before

the, £rial, or during the trial, or upon appeal to supply any de

ficiency or omission in the allegations or denial, necessary to

support the action or defense, when, by such amendment sub

stantial justice will be promoted. If the amendment be made
after the issue, and it be made to appear to the satisfaction of

the court that an adjournment is necessary to the adverse par

ty, in consequence of such an amendment, an adjournment
may be granted. The court may also, in its discretion, re

quire as a condition for an amendment, the payment of costs

to the adverse party, to- be fixed by the court, not more than

three dollars ; but such payment cannot be required, unless an

adjournment is made necessary by the amendment; nor can

an amendment be allowed after a witness is sworn on a trial,

when an adjournment will bo made necessary.

Sec. 31. When the pleadings of the parties shall have ta

ken place, the justice shall, upon the application of either par

ty, if sufficient cause be shown upon oath, adjourn the case for

any time not exceeding thirty days ; aBd upon an adjournment
all costs for the travel, attendance of witnesses, serving ofsub-

penas, &c, okaU be noted upon the docket to. abide the final

decision of the case.

Sec. 32. If it appear, on tke trial of any cause before a jus

tice of the peace, from the eviden«e of either party, that the

title to lands is in question, which title shall be disputed b
y

tke other party, the justice shall immediately make an entry

thereof, in his docket, and cease all further proceeding in the

cause, and shall certify and return to the district court o
f

the

county a transcript of all the entries made in his docket rela

ting to the case, together with all the process and other papers

relating to the suit, in the same manner, and within the same

time as upon an appeal ; and thereupon the district court shall
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proceed in the cause to find judgment and execution, the same

as if the said suit had been originally commenced therein, and

the costs shall abide the event of the suit.

Sec. S3. Every adjournment after the first, shall be for Timn of <uu«*im-» J incut.
such reasonable time as will enable the party to procure such

absent testimony or witness, a3 may be necessary and material

which the party applying for the tdjournment shall not have

been able to procure by the use of proper diligence; and shall

be at the cost of the party applying therefor, unless otherwise

ordered by the justice.

SET-OFFS.

Sec. 34. Counter claims which the defendant may have w'hen counter
claims of ili-fet-

igainst the plaintiff, may be set off in the following cases, and d»n' |"*J' »>•

under the following circumstances :

1. It must be a demand arising upon a judgment, or upon a
contract, express or implied, whether such contract be written

or unwritten, sealed, or without a seal, and if it be founded up
on a bond or other contract having a penalty, the sum equita

b
ly due by virtue of condition only shall be set off.

2
. It must be due to him in his own right, either as being

the original creditor or payee, or as being the assignee and

owner of the demand.

3
. It must be for real estate sold, or for money paid, or ser

vices done; or if it be not such a demand, the amount must be
liquidated, or be capable of being liquidated by calculation.

4
. It must have existed at the time of the commencement of

the suit, and must then have belonged to the defendant.

5
. It can only be allowed in actions founded upon demands

which could themselves be the subject of set-off according to
law.

6
. If there be several defendants, the demands set off must

b
e

due to all of them jointly.

7
- It must be a demand existing against the plaintiff in the

action, unless the suit be brought in the name of a plaintiff who

hasfnoreal interest in the contract upon which the suit is foun

ded, in which case no set-off of a demand against the plaintiff
'hall be allowed, unless as hereinafter specified.

8
. If the action be founded upon a contract, other than a

Negotiable promissory note, or bill of exchange, which has been
25
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assigned by the plaintiff, a demand against such plaintiff, or

any assignee of such contract at the time of assignment there
of, and belonging to the defendant in good faith, before no

tice of such assignment, may be set off to the amount of the

plaintiff's debt, if the demands be such as might have been set
off against such plaintiff or assignee, while the contract be

longed to him.

fhi'lS.'&noV'.f
^ec. 35. If the action be upon a negotiable promissory note,

' ' "'"■" mv or bill of exchange which has been assigned to the plaintiff, af-b« net •.'ii.

ter it becomes due, a set-off to the amount of the plaintiff's
debt may be made of a demand existing against any person or

persons, who shall have assigned or transferred such note or

bill after it became due, if the demand be such as might have
been set off against the assignor, while the note or bill belonged
to him.

s.-t off when Sec. 3G. If the plaintiff be a trustee for any other, or if the
full brought by . .
trusi.-.. waeu Buit be in the name of the plaintiff who has no real interest in
Allowed. r .

the contract upon which the suit is founded, so much of a de

mand existing against those whom the plaintiff represents, or

for whose benefit the action is brought may be set off as will

satisfy the plaintiff's debt, if the same might have been set o
ff

in an action brought by those beneficially interested.
Torotittede- Sec. 37. To entitle a defendant to a set-off of any counter
feodaut to net- *

aliVe ulsiame c'a'm ne may nave against the plaintiff, he must specifically
ia »n»w«. an(j c]ear]y allege the same in his answer, stating the particu

lar items of such counter claim ; but no set off shall be allowed

b
y a justice's court, unless the same shall be alleged in the d
e

fendant's answer as required in this section,

judgment who™ Sec. 38. If the amount of the set-off duly established b
»

■ el off lisproved. »

equal to the plaintiff's debt or demand, judgment shall be en

tered that plaintiff take nothing by his action, if it be less
than the plaintiff's debt or demand, the plaintiff shall have

judgment for the residue only,
judgment wh«« Sec. 39. If there be found a balance due from the plaintiff
there n a bal- it
Meadent. *n tne acti°n to tnc defendant, judgment shall be rendered for

the defendant for the amount thereof ; but no such judgment

shall be rendered against the plaintiff where the contract which

is the subject of the suit shall hare been assigned before the

commencement of such suit, nor for any balance due from 8D/
other person than the plaintiff in the action.
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BILL OF PARTICULA11S.
Sec. 40. In all suits before a justice of the peace, on an ac- »'"•' »«rii«««•> r ' l*r« to b« a "I
count, the plaintiff, his agent or attorney, shall file with such b* »•"» p«1»"-

justice a bill of the particulars of his demand ; and the defendant,

if required by the plaintiff, his agent or attorney, shall file a
like bill of the particulars he may claim, as a set-off; and the
evidence on the trial shall be confined to the items set forth in
said bills.

Sec. 41. The bill of particulars must state, in a plain and suto what,

direct manner, the facts constituting the cause of action, or the

claim to be set off.

Sec. 42. The bill of particulars may be amended at any fj^l?™**""
time before the trial, or during the trial, or upon appeal, to

supply any deficiency, or omission in the items, when, by such

amendments, substantial justice will be promoted. If the
amendment be made at the time of, or during the trial, and it

be made to appear, to the satisfaction of the justice, by oath,
that an adjournment is necessary to the adverse party, in con

sequence of such amendment, an adjournment must be granted.
The .justice may also, in his discretion require, as a condition
of an amendment, the payment of costs to the adverse party,
to be fixed by the justice; but such payment cannot be re

quired, unless an adjournment is made necessary by the amend

ment.

WITNESSES AND DEPOSITIONS.

Sec. 43. Any justice of the peace may issue subpenas to Jo»tie» mu

compel the attendance of witnesses to give evidence on any trial £ ""J*1.^"
pending before himself, or for the purpose of taking depositions, "»'»•"•••

or to perpetuate testimony.

Sec. 44. A subpena may be served by a sheriff, coroner, how xnnpra*
constable or any other person, and shall be served by reading
the same or stating the contents thereof to the witness, or by

leaving a copy thereof at his usual place of residence.

Sec. 45. When not served by an officer or some person de- »» "«• «• »♦

puted for that purpose by a justice of the peace, no fees shall *»>» •*••••

be charged in the suit for serving it.

Sec. 46. If any witness, having been subpenaed, attend and whotop.y
be not examined by either party, the costs of such witness iB e«rui» —*
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shall be paid by the party ordering the subpena, unless the ad

verse party, by confessing the matter or otherwise, render un*

necessary the examination of such witness.

jnMicr than Sec. 47. Whenever it shall appear to the satisfaction of theharp power to ' r
i».up aitach justice by proof made before him, that any person duly subpe-
wboraii. 10 naed to appear before him in a suit, shall have failed without a
•VJiaar. 1 t '

just cause to attend as a witness in conformity to such subpena,
and the party in whose behalf such subpena was issued, or his

agent, shall make oath that the testimonv of such witness is
material, the justice shall have power to issue an attachment

to compel the attendance of such witness: Provided, however,
That no attachment shall issue against a, witness unless his

mileage and one day's attendance has been tendered or paid in

advance.

unw attach- Sec. 48. Every such attachment shall bo executed in the
m?nt •1. i-t li f *
' **•»**• «>"• same manner as a warrant, and the fees of the officer for issu*
who to par feel '

'""""• ing and serving the same, shall be paid by the person against
whom the same was issued, unless he show reasonable cause to

the satisfaction of the justice, for his omission to attend, in which

case the party requiring such attachment, shall pay all costs of

such attachment.

juaticmay Sec. 49. When a person arrested is brought before the jva-

mVu'b ca'bs*. tice, or when a person in attendance refuses to testify as a wit

ness, and no valid excuse be shown, the justice may impose a

fine on him not exceeding five dollars. An entry of such fine

stating the reason therefor, must be made by the justice in his

docket, and thereupon shall have the effect of a judgment in

favor of the Territory of Dakota against the delinquent, anil

may be enforced against his person or property. Said money

so collected shall be paid into the county treasury, for the sup

port of common schools in said county.

rar»7iiaw» Sec. 50. Every person subpenaed as aforesaid, and neglect-
.\*r damage., l u If

ing to appear, shall also be liable to the party in whose bcnaii

he may have been subpenaed, for damages which such party m»J

have sustained by his non appearance : Provided, That »iu

witness had one day's attendance and his mileage tendered or

paid in advance.
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Sec. 51. Either party in any civil suit pending before a ius- Deposition*

tice, may, upon notice, cause the deposition of any witness
therein, to be taken by any judge or justice of the peace, of

any county in this Territory where the said witness may be.

Sec. 52. The deposition shall be taken, certified and return- IlJ"

ed according to the law of the Territory concerning depositions.

Sec. 53. The iusticc shall allow every deposition taken, cer- Condition nna<rJ
. .

'
which ,,,,,,„,,,_

titled, and returned according to the provisions of this act to ii»n««r*ioi»° ' read In eruleaca
be read on the trial of the cause in which it is taken, in all cases
where the same testimony, if given verbally in court could have
been received; but no such deposition shall be read on the trial
unless it appears to the justice that the witness whose deposi
tion is offered :

1. Is dead or -resides out of the county ; -or,
2. Is unable or cannot easily attend before the justice, on ac
count of sickness, age, or other bodily infirmity ;
3. Has gone out of the county, without the consent or col
lusion of the parcy offering the deposition.

ISSUING COMMISSIONS TO TAKE TESTIMONY BY
JUSTICES OF THE PEACE.

Sec. 54. Whenever an issue of fact shall have been joined, Deposition maj
in any action or suit before a justice of the peace, and it shall withes* not...... . . reiii'inig iu
appear on the application of either party that any witness, not county,

residing within the county where such suit is pending, is material
in the prosecution or defense of such action or suit, the said

justice may award a commission to one or more competent per
sons, authorizing them or any of them to examine such witness
on oatb upon the interrogation settled by the said justice, and

certified by his approbation entered or endorsed thereon, or by
the written agreement or assent of the parties annexed to such

commission, to take and certify the depositions of such witness,
and to return the same, according to the directions given, with

such commission, in which commission both parties may unite.

Sec. 55. Such commission may be granted at the instance of now «nch
.;.! , . • .. n .■ , . depositions may
either party, by such justice of the peace, at any time, upon betuacu.
proof that due notice of such application for such commission
has been served on the adverse party at least two days before
tie time of making such application; and whenever the de-
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fendant shall neglect to appear or plead in such action or vu,
the justice may award a commission without notice to one or

more competent persons, to examine such ■witness on oath upon

interrogations proposed by the plaintiff to be settled by the

justice, and certify the depositions, and return the same accord

ing to the directions given in such commission,

nrpoiitien to Sec. 5G. The commission shall be executed and returned asbf fvldence
■am ruprnon- \s prescribed by statute when a commission issues out of a

court of record, and the deposition and testimony taken in pur
suance thereof, shall be received on the trial, as testimony in
the case, with the like effect, as if such witness were personally
examined at such trial.

mT?™»"lorub! Sec. 57. When the commission is executed in this territory,
p """'*'• the commissioner or commissioners, shall have the same power

to issue subpcnas, swear witnesses, and compel their attendance
as justices of the peace have.

wh»n action geC- 53, Whenever such commission shall be issued by any
but adjuumed. J *

justice of the peace, the action or suit shall not be adjourned
for more than ninety days, unless by consent and agreement ef

the parties of such action or suit.
».« of jaitic gec 59 The justice of the peace shall be entitled too**

dollar for every commission issued and approved by him, is

addition to the fees now allowed by law.

TRIAL WITHOUT A JURY.

"nilSSi, ja«- Sec. 60. At the time appointed for trial, if no jury shall
mcuoB.1" nave been demanded by either party, the justice shaJl proceed

to try the action, shall hear the proofs, and determine the

cause according to law and the right.

«?eTu"rDi" Sec. 61. Where parties agree to enter, without process, be-
wiituot proems

^ore & justice, any action of which such justice has cognizance,
such justice shall enter the same on his docket, and proceed to

trial, judgment, and execution, in all respects in the same man

ner as if the summons had been issued, served, and returned.

TRIAL BY JURY.
r."p"«'w"u,. Sec. 62. If either party shall fail to appear within one hour
iwS' after the time specified for the return of the process, or after

the hour of adjournment, the justice shall dismiss the suit, or
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ursed when*

proceed to hear the proof of the party present, and render

judgment thereon accordingly, as the case may require.

Sec. 63. In every action to be brought by virtue of this act, £'atb"„J"ui ,
it shall be lawful for either of the parties to the suit, or for the Ju^y•

attorney of either of them, after issue be joined, before the
court shall proceed to inquire into the merits of the cause, to

demand of said court that the said action be tried by a jury of
six persons, on first paying to the justice the jury fees in ad- FM»»'Jur^

vance, which shall be taxed against the party losing, and upon
such demand the justice shall direct the sheriff or any consta- *J,"{J," lr>
ble of the county, who may be present, or if no officer be pres- ^™l'^"T'
eat, the justice may app< i it a suitable person to perform the du- K'bedo'ue.11*'
ties required by this section, to whom he shall administer the

following oath or affirmation : "You do solemnly swear (or
affirm, as the case may be,) that you will perform the duties

required of you, according to the best of your abilities, with
out partiality either to party ;

"
and if in the opinion of the

justice the jurors above required cannot appear forthwith, for
the trial of the cause, the justice shall adjourn the cause, for ^"u"r^
such reasonable time as he may think proper, to enable the
officer to summon the said jurors, and for them to appear, which
time shall be specified in the venire; the person so sworn shall

write down the name of twelve persons, being inhabitants of the

county, and possessing the qualifications necessary to consti
tute jurors in a court of record, from which list each party
may strike out alternately three names, and in caso of the ab* ^'nbow
»ence of either party, or of his refusal to strike out, the jus
tice shall strike out of the said list three names, and shall
thereupon issue a venire requiring the officer to summon the
six persons whose names remain upon the above mentioned list,
to appear at the time and place therein mentioned, to serve as
jurors for the trial of the cause named in said venire : ProvU
«e<2, That if any of said jurors shall not attend, at the time so
summoned to appear, 'or in case there should be legal objec
tions raised to any of those who shall appear, it shall be the
duty of the officer to summon a sufficient number of talesmen
to supply the deficiency. The jury so selected shalj take the oath of juror

'Allowing oath or affirmation: "You and each of you do sol
emnly swear (or affirm) that you will well and truly try the
Matter of difference between , plaintiff, and ,

5*
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defendant, and true verdict give according to law and the evi

dence given to you in court; so help you God;" and after

having been sworn they shall sit together and hear the several

proofs and allegations of the parties, which shall be delivered

in public in their presence. And to each witness on any trial

the justice shall administer the following oath (or affirmation,)
°*,!j of wlae *• to wit : "You do swear in the presence of Almighty God (o

r

affirm,) that the evidence you shall give in this matter of dif

ference between , plaintiff, and , defendant,

shall be the truth, the whole truth, and nothing but the trutb,

'so help you God ;" and after hearing the proofs and allega
tions, the jury shall be kept together in some convenient place,
until they nil agree upon a verdict, or be discharged b

y the

justice; and for which purpose a proper officer shall be sworn

or affirmed, to whom the said justice shall administer the foU

°"n!/c'"*78 lowing oUh, to wit: "You do swear in the presence ofAl-
•'■>"/• mighty Gad, that you will, to the utmost of your ability, keep

every person sworn in this inquest together, in some private

convenient place, without drink, except water ; you will not

suffer any person to speak to them, nor speak to them your

self unle?s by order of the justice, except it be to ask them

whether they have agreed on their verdict, or are discharged

by the court, so help you God." And when the jurors have

agreed on their verdict, they shall deliver the same to the jus

tice, in the same court, who is hereby required to give judg

ment thereupon, and to award execution in, manner hereinaf

ter directed.

ZSZtStM. ^ec. 64- Whenever a justice shall be satisfied that a jury

Bworn in any civil cause before him, after having been out any

reasonable time, cannot agree on their rerdict, he may dis-

charge them and issue a new venire, unless the parties consent,

that the justice may render judgment.

raVi"""™'r8 Sec. 65. Every person who shall be duly summoned as aju*

IpJpw'wVo" ror, and shall not appear, nor render a reasonable excuee for

his default, shall be subject to a fine not exceeding ten dollars.

Jai^c°n^b.e0t Sec- 66- Tlle constable shall be in attendance on the court
«>an ..... .

ftt and (iurjng the progress 0f the trial ; and if from challenge
or other cause the panel shall not be full, he may fill the same

in the same manner as is done b
y

the sheriff in the district

court.
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Sec. 67. When a jury shall be in attendance and the cause J"^ *""',,.
shall be continued, the jurors must attend at the time and place

appointed for the trial without further notice.

Sec. 68. If either party object to the competency of ajuror, "fj™*"'^
the question thereon must be tried in a summary manner by tigne<1'

the justice, who may examine the juror or other witness under
oath.

Sec. 69. "When the jury shall have agreed upon their ver- Deliver relict
diet, they shall deliver it to the justice publicly, who shall en- entereJon
ter it upon his docket.

Sec. 70. It shall be lawful for the justice before whom a «f rennet ■«-ii • i ■ ii ■ « i proper, nt*w
cause has been tried, on motion, and being satisfied that the trial m«j»e

verdict was obtained by fraud, partiality, or undue means, at

any time within four days after the entering of judgment, to
grant a new trial, and he shall set a time for the new trial, of
which the opposite party shall have at least three day's notice.

Sec. 71. The opposite party shall also have a reasonable opposite party.•-i .« . , •P i . i to have notice
notice of such motion for a new trial, if the same is not made »' »e» **»»••
on the day of the former trial, and in the presence of such

party ; such notice to be given by the applying party. If the
new trial shall be granted, or the jury be unable to agree, the
proceedings shall be in all respects a3 upon the return of the
summons.

Sec. 72. Upon the verdict being delivered to the justice, penoijair.
and before judgment being rendered thereon, each juror shall
he entitled to receive one dollar at the hands of the success*
ful party, which shall be taxed in the cobt bill against the los*
ing party. When the jury shall be unable to agree upon a
verdict, the same compensation shall be paid them by the party
calling the jury, and the same shall be taxed in the cost bill
against the losing party.

Sec. 73. In all cases which shall be tried by a jury before w»en excepts*
a justice of the peace, either party shall have the right to ex- *"•««!

°'7*

«pt to the opinion of the justice upon any question of law
wising during the trial of tho cause ; and when either party
shall allege such exception, it shall be the duty of the justice
to sign and seal a bill containing such exception, if truly al
leged, with the point decided, so that the same may be made
Tart of the record in the cause.
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ENTERING JUDGMENT.

judgment of Sec. 74. Judgment, that the action be dismissed without

•ufp^udTee m prejudice to a new action, may be entered with costs, in the
whatcaaea. £

"
.

following cases :

1. When the plaintiff voluntarily dismisses the action before

it is finally submitted ;

2. When he fails to appear at the time specified in the sum

mons, or upon adjournment, or within one hour thereafter.

if»i»i»inrer Sec. 75. If the plaintiff fail to appear at the return day of
defendant fail . . ., ,,,. , . _ -_ - .
to «ppc»r. the summons, and bis bill of particulars be not nled ana evi

dence before the justice, the action must be dismissed. If the
defendant fail to appear at the return day of the summons, and

if either party fail to attend at the time to which a trial has
been adjourned, or fail to make the necessary bill of particu

lars, or fail in the proof on his part, the cause may prooeed at

the request of the adverse party, and judgment must be given
in conformity with the bill of particulars and proofs.

wbn jndgmrat Sec. 76. When judgment shall have been rendered against
diirndant ••? a defendant' in his absenoe, the same may be set aside upon
•aid*. .

the following conditions ;

1. That his motion be made within ten days after suoh judg
ment was entered;

2. That he pay or confess judgment for the costs awarded

against him ;

3. That he notify in writing the opposite party, his agent,
or attorney, or cause it to be done, of the opening of such

judgment and of the time and place of trial at least five days

before time, if the party reside in the county, and if he be

not a resident of the county, by leaving a written notice there

of at the office of the justice ten days before the trial.

wh«« jndpnMit Sec. 77. Upon a verdict, the justice must immediately ren

der judgment accordingly. When the trial is by the justice;

judgment must be entered immediately after the close of the

trial, if the property of the defendant has been attached; ib

other cases it must be entered either at the close of the trial,

or if the justice then desire further time to consider, on or by
the fourth day thereafter, both days inclusive.
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Sec. 78. When the amount due to either party exceeds the when either* J pari j may rauut
sum for which the justice is authorized to enter judgment, such

,xc,s»-

party may remit the excess, and judgment may be entered for
the residue. A defendant need not remit such excess, and may
withhold setting the same off, and a recovery for the amount

set off and allowed, or any part thereof, shall not be a bar to

his Subsequent action for the amount withheld.

Sec. 79. If the defendant, any time before trial, offer, in w«»n «efend»»t... •■•" *• *>,ow
writing, to allow judgment to be taken against him for a speci- judna?nt «• heo7 * ° o * taken agaiuet

fied sum, the plaintiffmay immediately have judgment therefor Jb";,^"1"'
with the costs then accrued. But if he does not accept such
offer before the trial, and fail to recover in the action a sum

equal to the offer, he cannot recover costs accrued after the

offer ; but costs must be adjudged against him. But the offer
and failure to accept it

,

cannot be given in evidence, to effect

the recovery, otherwise than to costs as above provided.

JUDGMENT SET OFF AGAINST JUDGMENT.

Sec. 80. If there be mutual justices judgments between the onejudgmeet
s»me parties, upon which the time for appealing has elapsed, •*«■> i another

on which there is no existing execution, one judgment on the

application of either party, and reasonable notice given to the

adverse party, may be set off against the other, by the ju3tico
hefore whom the judgment against which the set off is propos

e
d

may be.

Sec. 81. If the judgment proposed as a set-off was rendered when jadcmett
before another justice, the party proposing such set-off must aJ^oVwas"

1 i » « . rendered before
produce before the justice, a transcript of such judgment, upon mother junue.

^hich there is a certificate of the justice rendering the judg
ment, that it is unsatisfied in whole or in part, and that there is

n<>appeal or existing execution thereon, and such transcript
*as obtained for the purpose of being a set-off against the judg
ment to which it was offered as a set-off. The justice granting
such transcript shall make an entry thereof in his docket, and
»ll further proceedings on such judgment shall be stayed, unless
wch transcript shall be returned with the proper justice's cer

tificate therein, that it has not been allowed in set-off.

Sec. 82. If any justice shall set-off one judgment againstanoth- ,,,US »"ewing

e
r> h
e

shall make an entry thereof in his docket, and execution ■>«*•»» «*'r.
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shall issue only for the balance •which may be due after such set-ofi

If a justice shall allow a transcript of a judgment rendered b
;,

wlpTt'o IVflica, an°ther justice to be set-off, he shall file such transcript among

the papers relating to the judgment in which it is allowed in

set-off. If he shall refuse such transcript as a set-off, he shall
so certify on the transcript and return the same to the party

who offered it.

ENTERING JUDGMENT BY CONFESSION.
jn*p«intfc7 Sec. 83. That any justice of the peace in this territory may

•nter a judgment by confession, if the defendant or defendants
in any case, when the debts or damages shall not exceed one

hundred dollars, with such stay of execution as may be agreed

on by the parties interested in such judgment,
wbm jndiroient Sec. 84. No confession shall be taken or judgment rendered
■urkeiakea. thereon unless the following requisites be complied with :

1
. The defendant must personally appear before the justice ;

2
. The confession shall be in writing, signed by the defend

ant and verified by his oath, and filed with the justice.

3
. If it be for money due ot to become due, the confession

must state concisely the facts out of which it arose, and mas:

show that the sum confessed therefor is honestly due or to b
e

come due. If it is for the purpose of securing a contingent
liability, it must state concisely the facts constituting the liabil

ity, and must show that the sum confessed therefor doe3 not

exceed the same.

*'»t«m«»t an* Sec. 85. The statement and affidavit must be filed with the

justice of the peace, who must endorse upon it the time of filing)

and must enter upon his judgment book a judgment for the

amount confessed, with one dollar costs. The statement ana

affidavit, with the judgment endorsed thereupon, become the

judgment roll.

i"tiilxt
,lTB Sec. 86. Every justice, on demand of any person in whose

•»p»- favor a judgment has been confessed, as hereinbefore provided,

shall give a certified transcript of such judgment, and thecler*

of the district court of the same county in which judgment was

rendered, shall, upon the production of any such transcript, file

the same in his office, and forthwith enter such judgment in

his docket of the district court judgment and decrees, and shall

note the time of filing such transcript.
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Sec. 87. Every such judgment from the time of filing the f,"*^,** **

transcript thereof, shall have the same lien on the real estate of
#,uu

the defendant or defendants in the county, as may be allowed

by law to a judgment of the district court of the same county,
shall be equally under the control of the district court, and

shall be carried with the execution in the same manner and with

like effect as the judgment of such district courts, but no execu

tion shall be in force thereon, out of the district court, until an

execution shall have been in force by a justice and returned,
that the defendant or defendants have no goods or chattels

whereon to levy the same.

Sec. 88. In cases where the plaintiff shall be non-suited, or wic« j«««««i1 7 to be rendtrutf

withdraw his action, or where judgment shall be conlessed, and ^Ju,«w-

in ail cases where a verdict shall be rendered, the justice shall

forthwith render judgment, and shall enter the 6ame in his

docket. In all other cases he shall render judgment and enter
the same in his docket on or before the fourth day thereafter,

Loth days inclusive.

APPEALS.

Sec. 89. In all cases not otherwise especially provided for app»i.

by law, either party may appeal from the final judgment of

»ny justice of the peace, to the district court of the county
'here the judgment was rendered.

Sec. 90. If either the plaintiff or defendant, in their bill of »fc« »iti>»r
particulars, claim more than ten dollars, the case may be ap- »i>p«i.

pealed to the district court ; but if neither party demand a
greater sura than ten, and the case is tried by jury there shall
be no appeal.

Sec. 91. The party appealing shall, within ten days from p«ir m>j>mu«
the rendition of judgment, enter into an undertaking to the ad
verse party with at least one good and sufficient surety to bo

approved by such justice, in a sum not less than fifty dollars
in any case, nor less than double the amount of judgment and
costs, conditioned :

1. That the appellant will prosecute his appeal to effect and
without unnecessary delay ;
2. That if judgment be adjudged against him on the appeal,
w Hill satisfy such judgment and costs.
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koT.1"""* ^eC- 92. And the said justice shall make out a certified

transcript of his proceedings, including the undertaking taken

for such appeal, and shall, on demand, deliver the same to the

appellant, or his agent, who shall deliver the same to the

clerk of the court to which appeal may be taken, on or before

the second day of the term thereof, next following such appeal ;
and such justice shall also deliver or transmit the bill or bills of

particulars, the depositions and all other original papers, if any
used on the trial before him, to such clerk, on or before the

second day of such term ; and all other proceedings before the

justice of the peace, in that case, shall cease and be stayed from

the time of entering into such undertaking.

«Si.toflU Sec. 93. The clerk on receiving such transcript and other

papers as aforesaid, shall file the same and docket the appeal.

p»rnn»»me»« Sec. 94. The plaintiff in the court below shall be the plain-
ia oourt baton • ....

tiff in the district court ; and the parties shall proceed in all

respects in the same manner, as though the action had been

originally instituted in the said court.

Tf •npxiiant fail Sec. 95. If the appellant shall fail to deliver the transcript,
to delirer papers l L J

mi? Mtwjwfe an(* 0t^er PaPers>
^ any> t0 the clerk, and have his appeal

mwit- docketed as aforesaid, on or before the second day of the term

of the said court next after such appeal, the appellee may, at

the same term of said court, file a transcript of the proceeding
of such justice, and the said cause shall, on motion of the said

appellee, be docketed ; and the court is authorized and requir

ed, on his application, either to enter up a judgment in his fi

ver, similar to that entered by the justice of the peace, and for

all the costs that have accrued in the court, and award execu

tion thereon ; or such court may, with the consent of such ap

pellee, dismiss the appeal, at the cost of the appellant, and re

mand the cause to the justice of the peace, to be thereafter pro
ceeded in as if no appeal had been taken ; and if the plaintiff
in the action before the justice shall appeal from any judgment
rendered against such plaintiff, and after having filed his trans

cript and caused such appeal to be docketed according to the

provisions of this act, shall fail to file petition, or otherwise
neglect to prosecute the same, to final judgment, so that said

plaintiff shall become non-suited, it shall be the duty of said

.— nrt tn render judgment against such appellant for the amount
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of the judgment rendered against him by the justice, together
with interest accrued thereon and for costs of suit, and to award

eiecution therefor, as in other cases.

Sec. 96. If both parties fail to enter such appeal within the cowtw inu
time limited as aforesaid, the justice, on receiving a certificate
from the clerk of the court, stating that the appeal was not
entered, or being entered, was dismissed as aforesaid, shall

thereupon issue execution upon the judgment, in the same
manner as if such appeal had never been taken.
Sec. 97. If any person, appealing from a judgment render- '*«•■■ «pp*»i-<i r i rr o j o mg in cerium

ed in his favor, shall not recover a greater sura than the """ Vntere'r
amount for which judgment was rendered, besides costs and jjjj,i»U8ru,»'*
the interest accruing thereon, every such appellant shall pay
the costs of such appeal, (including a fee of five dollars to de
fendant's attorney) ; and in case the defendant shall demand
a greater set-off, before the justice, than shall be allowed him

in case he takes an appeal to the district court, he shall in
like manner pay all costs in the appellate court, including a

like fee to the plaintiffs attorney.

Sec. 98. When any appeal shall be dismissed, or when Wb«n """'J n ' liable on ouder-

judgment shall be entered in the district court against the ap- ukin*-

pellant, the surety in the undertaking shall be liable to the ap

pellee for the whole amount of the debt, costs, and damages,
recovered against the appellant.

Sec. 99. When an appeal, taken to the district court, shall w£™l,!p,51,i!ii«
there be quashed, by reason of irregularity in taking or con

summating the same, the cause for quashing shall be stated
in the order of the cour.t, and a transcript of such order shall
ta lodged with such justice, who shall thereupon proceed to is

sue execution, in the same manner as if no appeal had been
taken.

Sec. 100. In proceeding on appeal when the surety in the WheB ■■«•*»«*•r , , r ' lag inrafflcim

Undertaking shall be insufficient, or such undertaking may be '"'"J™**
^sufficient, in form or amount, it shall be lawful for the court,
on motion to order a change or renewal of such undertaking.

Sec. 101. Appeals in the following cases shall not be al- app«*h««* «j-
l - rr ° lowed ioctfU.K
'owed : hw.

1- On judgments rendered on confession ;
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2. In jury trials where neither party claim in their hill of
particulars a sum exceeding ten dollars ;

3. In the action for the forcible entry and detention, or for
cible detention of real property ;

4. In trials of the right of property, under the statutes,
cither levied upon by execution or attached.

whit t. be done Sec. 102. When the term of office of a justice shall expire
ftc«.f jmtice between the dates of judgment and the time limited for appeal,
expires between ... , , , , . . ,
dite> of jude- guch justice may take the undertaking for appeal at any time
mont nndtimo J~ J B rr »

i im
jted
f»r «p- before he has delivered his docket to his successor, and give

the appealing party a transcript. After the delivery of the
docket, the undertaking shull be given to his successor, and it

shall be his duty to give the transoript and do and perform

all things required of his predecessor.

uwed VSuu" ^ec- l^- ^° ftPPeal 8haM be allowed in any case unless the

•"•"*'""""">»£ following requirement be complied with, in addition to those

before mentioned, viz : Within ten days after judgment is ren^

dered, an affidavit shall be filed with the justice before whom

the cause wa3 tried, stating that the appeal is made in good

faith and not for the purpose of delay.

Sec. 104. The recognizance or undertaking required by sec

tion 90 of this act, may be in the following form :

We and acknowledge ourselves to owe and

be indebted unto in the sum of dollars, to bo

levied of our several goods and chattels, lands and tenement?,

to the use of or his assigns, if default be made in tbo
condition following, to wit : Whereas the said has ap

plied for an appeal from the judgment of a justice of

the peace of the county of territory of Dakota, ren

dered day of , A. D. 18 , in an action be»

tween , plaintiff, and defendant ;

now if the said appellant shall prosecute his appeal to effect
and without unnecessary delay, and if judgment be adjudged
against him on the appeal, he will satisfy such judgment and

costs, and if he shall abide the order the district court may

given wiUiin tea

Ttrm of
MlerUkuj.
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make therein, then this recognizance to he void, otherwise of

force.

This day of A. D. 18 .

C. D. [seal.]
E. F. [skal.]

Taken and acknowledged hefore me this day of

A. D. 18 .

G. II. Justice of the peace.

Sec. 105. Upon an appeal heing made,, according to the ah pr^ccdm^'
SUHpemU'li whru

foregoing provisions, the Justin shall allow the same, and »»
appeals

mike an entry of such allowance in his docket; and all fur*
ther proceedings on the judgment before the justice shall be

suspended by the allowance of the appeal ; and if in the mean
time execution shall have been issued, the justice shall give to

the applicant a certificate that such appeal has been allowed.

Sec. 10G. On such certificate being presented to the officer omwtor-° * IfHric proper!/

holding the execution, he shall forthwith release the property ^.^""n,
of the defendant that may have been taken on. execution.

Sec. 107. If a iustice fail to allow an appeal in a cause, wh«ij»»ut«
when the same ought to have been allowed, the district court, »w>«ai.

on such fact satisfactorily appearing, may by rule and attach

ment compel the justice to allow the same, and to return his

proceedings in the suit, together with all papers required to be

returned by him.

Sec. 108. Whenever the court is satisfied that the return of w>>m«"■*»">
orjiiBtire

the justice is substantially erroneous or defective, the court Si™"^"
"

may by rule and attachment compel him to amend the same.

Sec. 109. No appeal allowed by a iustice shall be dismissed .Appeal not to

on account of there being no recognizance, or that the recog- ««»«« *»*«.

nizance given is defective, if the appellant will before the mo
tion to dismiss is determined enter before the district court in
to such recognizance as he ought to have entered into before
the allowance of the appeal, and pay all cost3 that shall be in
curred by reason of such default or omission.

Sec. 110. All appeals allowed, ten days before the first day Appeau »hi»
°i the term of the district court next after the appeal allowed,
•B&11 be determined at such term, unless continued for cause.

26
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[^"kTufflrm'd ^ec. m* ^n a^ cases °f aPPeal from a justices' court, if
Jr"''d"Vea

l° be the judgment of the justice be affirmed, er if on trial anew in
"aiurrty' r the district court, the judgment be against the appellant,

such judgment shall be rendered against him and his sureties

in the recognizance for the appeal,
wiicn Monition Sec. 112. If upon an execution being issued upon such
in lit- enforced 1 o r
s^jiubt surety, judgment, the principal shall not pay such execution, and the

officer cannot find sufficient property of said principal to satis

fy the same, such execution shall be enforced against the sure

ties, and the officer shall specify on his return, by whom the

money was paid, and the tim^thereof.
wh.n*n™iy gcc. H3. After the return of an execution satisfied in
|.. hjvi-ju.it;-

"rlSii'.i1"" 'whole or in part out of the security, such security shall be en

titled to a judgment on motion against the principal for the

amount so paid by him, together with interest at twelve per

cent, per annum from the time of payment ; such motion must

be made within one year after the return day of the execution,

and the return of the officer shall be evidence upon tiie hear

ing of such motion of the facts therein stated.

Noappcaiai- Sec. 114. No appeal shall be allowed bv anv justice of the

«ypeii.»ut par peace, until the appellant, in addition to the requirements ot

section ninety and one hundred and two of this act, shall pay

all costs which may have accrued in the justices' court, and one

dollar for the return of the justice,

ir judgment or Sec. 115. If a judgment rendered before a justice he col-
V..nrtt..»«rHrd lectod, and afterwards be reversed by the court above, the
rt-Mitutiou of. * .
amount. court shall award restitution of the amount collected, with in

terest from the timo of collection, and execution may issuo

ihercon.

a* toprnporty Sec. 110. No officer having an execution shall be allowed
•cuiioo. to levy the same upon any property of the judgment creditor

which by law is exempt from execution for debt; except in

cases specified in this act.

EXECUTIONS.

"u7»nT,Zf Sec- 117- Execution for the enforcement of a judgment be

fore a justice of the peace (except where it has been taken to

the district court on error or appeal, or docketed therein, or

during the time it may be stayed, as provided by this act),w8J

Mir any tnuo
within live
years, rxci-pt
when i».c.
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issue by the justice before whom the judgment was rendered,

or by his successor in office, on the application of the party en
titled thereto, at any time within five year3 of entry of the

judgment, or the date of the last execution issued thereon.

Sec. 118. The execution shall command the officer to levy wi.it emotionJ ttinll command
the debt or damages, together with the interest thereon and °|Ilccr t0 du-

the costs, upon the goods and chattels of the person against
whom the execution shall be granted, (his arms and accoutre

ments excepted, and also such other articles as are exempt by
law, from execution,) and to pay the money within thirty days
from date, to the justice who cd the execution, to render
to the party who recovered the same.

Sec. 120. Before any execution shall be delivered, the jus- Amount of ovm

tice shall state in his docket, and also on the back of his exe- imi.T*edou««-• cuumii.
cution, the amount of the debt or damages and costs separate

ly
,

and the officer receiving such execution, shall indorse there-
on the time of the reception of the sanie.

Sec. 121. If any execution be not satisfied, it may, at there- Konewsint
quest of the plaintiff", be removed [renewed] from time to time, by
the justice issuing the same, by an indorsement thereon to that

effect, signed b
y him, and dated when the same shall be made ;

if any part of such execution has been satisfied, the indorse
ment of renewal shall express the sum due on the execution;

every such indorsement shall renew the execution in full force,
m all respects for thirty days, and no longer. An entry of
8uch renewal shall be made in the docket of the justice.

Sec. 122. If there be no property found, or if the goods and Garnishee!,
chattels levied on are not sufficient to satisfy such execution,
the officer shall upon the demand of the plaintiff, summon in

writing as garnishees, such persons as may be named to him by
the plaintiff or his agent, to appear before the justice on the
return day of the execution, to answer such interrogatories as

may be put to them, touching their liabilities as garnishees ;

and like proceedings shall be had thereon before the justice to

final judgment and execution, as suits instituted by attachment

injustice's court.

Sec. 123. The officer who shall hold an execution, 6hall re- omc<'r »h"" '«-

. ceivo all mnnt-y
wive all money tendered to him in payment thereof, and shall temierai mm,

indorse the same on the execution, and give the person paying

'■ ame on fx?ch«
ion, giving
receipt.
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the same a receipt therefor, in which shall be specified on what

account the same was paid, if demanded,

men't"'^!'^ Sec. 124. "When any judgment shall be obtained against

™To°"ot0pl?»on any person who shall have entered himself bail on the docket
•uicrtda.ban. 0f any justice of the peace, agreeably to the provisions of this

act, the original judgment shall remain good and valid in law,

for the use of such bail, who at any time thereafter, may sue

out execution on such judgment against the goods and chattels

of the defendant, for the use of such bail, which shall be so in

dorsed by the justice ; anp such bail shall also be entitled to a

transcript of such judgment,^- his own use ; which shall have

thesame force and effect as transcripts in other oases.

»*peufion,irh»t Sec. 125-. The execution must be directed to a constable of

the county, and subscribed by the justice by whom the judg

ment was rendered, or by his successor in office, and must bear

date the day of its delivery to the officer to be executed. It

must intelligibly refer to the judgment, by stating the names

of the parties, and the name of the justice before whom, and

of the county where, and the time when it was rendered, the

amount of the judgment, and, if less than the whole is due, the
true amount due thereon. It must require the constable sub

stantially as follows :
1. It must direct the officer to collect the amount of the
judgment out of the personal property of the debtor, and pay

the same to the party entitled thereto ;

2. If it be a case where any of the judgment debtors are cer
tified on the docket as- surety, it shall command that the mon

ey be made of the personal property of the principal debtor,

and for want thereof,, of the personal property of the surety.

In such cases the personal property of the principal subject to

execution within the jurisdiction, shall be exhausted, before

any property of the bail shall be taken in execution ;

niBttdirpctomj 3. It must in all cases direct the officer to make return ot
mrnwjihm the execution and the certificate thereon, showing the manner

in whijh he has executed the same, in thirty days from tnc

time of his receipt thereof.

a. n, joint Sec. 126. Upon an execution on a judgment against joint

debtors, upon one or more of whom the summons was not serve"

the execution shall contain a direction to collect the amount ol

tL.ny day*.

dtblvlfl.
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the joint property of all the defendants, or the separate prop

erty of the persons upon whom the summons was served, to be

specified by name.

Sec. 127. A constable is liable to the party in whoso favor o«mt»wriiabn* " to parly in

in execution issued to him for the amount thereof, in the fol- whose r.yor «-petition is ii* -

lowing case: when he suffers thirty days to elapse without J","*.1."
cmal*

making a true return thereof to thejustice, and paying to him,

or to the party entitled, the money collected thereon by him.

Sec. 128. When an execution shall be returned unsatisfied whwmn exreu-tijn n-iiuu'ii
for the -want of goods and chattels, the justice shall, unless "'•■>»!»« «, ju»-° 7 » tier to coru-

otherwise directed by the party for whom the execution issued, "l'^^"^^".
commence an action on the undertaking for the stay of execu

tion, and, so soon as judgment is obtained .thereon, shall issue

execution, and if such execution be returned unsatisfied in whole
or in part, for want of goods and chattels, of the bail whereon
to levy, then the plaintiff may demand and have execution on

the original judgment, for the amount remaining due.

STAY OF EXECUTION.

Sec. 129. Any person against whom judgment may be ren- ror»»n »;»in>t
dered under thjp provisions of this act, except as hereinafter i»reuo>r»i, m.y

r f i i-i have stay by vu-
excepted, may have stay ot execution for the several periods terint into;

hereinafter mentioned, by entering into an undertaking with

the adverse party, within ten days after the rendition of such

judgment, with good and sufficient surety, resident of the coun

ty
,

as thejustice shall approve, conditioned for the payment of
the amount of such judgment, interest, and costs, and costs
that may accrue ; which undertaking shall be entered on the

docket of the justice, and be signed by the surety.

Sec. 130. The stay of execution hereby authorized shall be when »od forv w at time itty
granted as follows, namely : »ni"1 oc ««»'•*

1
. On any judgment for five doMara »nd under, the stay shall Bur«lJ-

h
e for thirty days.;

2
. On any judgment exceeding five and under fifty dollars,

the stay shall be for sixty days ;

3
. On any judgment for fifty dollars and over and under
one hundred dollars, the stay shall be for ninety days; and

4
. Where judgment is obtained against a surety, and he

takes a stay thereon, and he obtains judgment against the
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Vo nt-iy to ne
allow.-j in
clt.uiu cases.

principal, stay of execution must be allowed on the judgment
against the principal only so long, that the stay will expire one

month before that allowed to the surety on the judgment

against him.

Sec. 131. No stay of execution on judgments rendered in

the following cases shall be allowed:

1. On judgments rendered against justices of the peace for

refusing to pay over money by them collected or received in

their official capacity;
2. On any judgment rendered against* constable for fail

ing to make return, making** false return, or refusing to paj
over money collected in his official capacity;
3. On judgments against bail for the stay of execution ;
4. Where judgment is rendered in favor of bail, who have
been compelled by judgment to pay over money en account of

their principal ;

5. On judgments obtained by constables or undertakings ex

ecuted to them for the delivery of property.

Sec. 132. If the execution issued before tfco undertaking
for stay, or that required in case of appeal be gJMen, and such

undertaking be given afterward, and within ibje time allowed.

the justice shall recall the execution.

Sec. 133. Where any person who has become bail for stay
cunniy of execution, shall remove before the expiration of such stay,

into any other county or state,, the justice shall, on demand,

issue execution against the goods and chattels of the defend

ant, or other party against whom the original judgment was

rendered, to be proceeded with as in other cases. When any

Burety for the stay of execution shall become apprehensive that,

by delaying the execution until the expiration of the full ^me

of such stay, he or she may be compelled to pay the judgment
whonraay in* jt shall be lawful for such surety to make and file affidavit of

Kxwution re
called, wheu.

affldHit »

that fact before the justice on whose docket the judgment is

entered; whereupon such justice shall issue execution against

the judgment debtor, which shall be proceeded in as in other

cases : Provided, Such bail shall not thereby be discharged

from liability, but may be proceeded against after the expira
tion of the term of stay, in the same manner as if execution
had not issued as aforesaid.

When surety re-
TnjTex in I
another
or atnte.

Not to bo flm-
rlririrt'ii from li
utility.
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Sec. 134. If the judgment debtor shall, within ten davs wiim ju<izmpnt•*
e_

- il.IH..r on(.T~
after levying such execution, enter into a further undertaking '"'V ''"'""T utl"

for the stay of execution, during so much of the first stay as
remains then unexpired, and shall pay costs of the execution
issued against him as aforesaid, it shall be the duty of the jus
tice to take 6uch further undertaking, and recall the execu
tion ; and the person who last became surety shall first be pro
ceeded against, until it shall appear by the return of the con

stable, that he or she has no goods whereon to levy, before

proceedings shall be instituted on the undertaking first given.

Sec. 135. At any time before the stay shall expire, if the u^"lTX"k
justice taking the surety, or his successor in office, shall be- C"'"L'

come satisfied that the surety is insufficient, it shall be his duty
to cause written notice thereof to be given to the defendant, or
if he be absent, that the same be left at his residence, requir
ing him to give additional surety, on or by the third day after
the giving of such notice ; if the surety be not given, such facts
shall be entered on the docket, and he shall immediately issue

execution against the defendant for the collection of the judg
ment. If within ten days after the issuing of such execution,
surety to the satisfaction of the justice be given, the execution
shall be recalled, and stayed until the expiration of the origin
al stay. If at the expiration of such stay, the judgment be
not paid, the execution shall issue against the principal and

hail ; if the principal do not satisfy the execution, and the of
ficer cannot find sufficient property, not exempt by law, belong
ing to him upoq which to levy, he shall levy upon the property,
not exempt by law, of the bail, and in his return shall state
what amount of the money collected by him on the execution,
was collected by him from the bail, and the time when the same

Was received.

CHANGE OF PLACE OF TRIAL.
Sec. 136. If, on the return of the process, or at any time whonparijrmayr ' •> hive changv yt
before trial shall have commenced in any cause or proceeding, ,ll,uo-

civil or criminal, either party, his agent or attorney, shall make

affidavit that the justice before whom the same is pending is a

Material witness for said defendant, without whose testimony
be cannot safely proceed to a trial thereof; or that from prej

udice, bias, or other cause, he believes such justice will not de-
26*
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cide impartially in the matter ; or if it shall be proven that
the justice is near of kin to the plaintiff, then, in such case, the

said justice 'shall transfer said suit and all other papers apper«

tailing to the same, to some other justice of the same or ad-

joining precinct, who may thereupon proceed to hear and de

termine the same in the same manner as it would have been

lawful for the justice before whom the said cause or proceed

ing was commenced to have done : Provided, That no cause

or proceeding shall be removed more than once.

Sec. 137. Before any such "change sball be allowed, the

costs, as specified in the aext following section, shall be paid

by the party applying for such change.

Sec. 138. When such •change is at the instance of the plain
tiff, he shall be taxed with all the costs which have accrued, and

which shall accrue in the cause, until such transcript and pa

pers shall be delivered to the.justice to whom such cause is re

moved for trial ; and when on the application of the defendant,

he shall be taxed for the costs which have accrued for issuing

subpenas for witnesses, and service thereof, witnesses' fees,

and costs of the justice for traasferring the cause to the dock

et of the other justice.

SALE OF PROPERTY UNDER EXECUTION.

Sec. 139. The officer after taking goods and chattels into

his custody by virtoe of an execution, shall, without delay,

give public notice, by at least three advertisements, put up at

three public places in the township or precinct where the prop

erty is to be sold, of the time and place when and where the

same shall be exposed for sale. Such notice shall tiescribe the

goods and chattels taken, and shall be put up at least ten dav»

before the day of sale.

Sec. 140. At the time so appointed, the officer shall expo*
the goods and chattels to sale at public vendue to the highest

bidder. The officer shall, in all cases, return the execution,

and have the money before the justice at the time of making

such return.

Sec. 141. No officer shall, directly or indirectly, purchase
any goods and chattels at any sale made by him upon execu

tion ; but every such sale shall be absolutely void.
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REPLEVIN OF PROPERTY.

Sec. 142. "When the object of the action is to recover the ration toi«

possession of personal property, the plaintiff or some other

person shall, in all cases, before any writ shall be issued, file
with the justice before whom the action is brought, a petition
as provided in the following section.

Sec. 143. The petition in replevin must be sworn to, and it Mu.too nvom
tu -iul inual

must state : sum.

1. A particular description of the property claimed ;
2. Its actaal Value, and where there are several articles, the
actual value of each ;
3. The facts constituting the plaintiff's right to the present
possession thereof, and must define the extent of his interest in

the property, whether it be full or qualified ownership ;
4. That it was neither taken on the order or judgment of a
court against him, nor under an execution or attachment

against him or against the property. But if it was taken by
either of these modes, then it must state the facts constituting
an exemption from seizure by such process;
5. The fact3 constituting the alleged cause of detention
thereof according to his best belief;
6. The amount of damages which the affiant believes the

plaintiff ought to recover for the detention thereof.

Sec. 144. The plaintiff or his agent shall also execute a Plaintifftoex.
bond to the defendant, with sureties, to be approved by the Amount"? t.<ma.

justice, in a penalty at least double the value (as stated in the
petition), of the property sought, conditioned that the plaintiff
will appear at the return day thereof and prosecute his action

to judgment, and return the property to the defendant, if a re
turn thereof be ordered by the court, and also pay all costs
and damages that may be adjudged against him ; the bond

shall be filed with the justice, and shall be for the use of any
person injured by the proceeding.

Sec. 145. The justice shall thereupon issue a writ, directed ja.tice to i«™«
to the sheriff or any constable of the county, commanding him wiuu.
to take the property therein described and deliver the same to
the plaintiff, and summon the defendant to appear and answer
the same on the return day mentioned in the writ.



410 JUSTICES CODE.

Officer lo t«ko
possession ot
property.

Whfn third
person claims
property.

If property
c.iiino' be
obtained.

When dofr-ndant
Blial I recover
damages.

When properly
removed to
another county,
how to proceed,

When writ
cannot he
executed, jus
tice may coroptl
attendance of
dclcuduut.

When officer
to return writ '
and what to
state therein.

Sec. 14G. In obedience to such writ, the officer must forth
with take possession of the property mentioned in the writ, if

the same be in the possession of the defendant or his agent, for

which purpose he may break open any dwelling house or other

inclosure, having first demanded entrance, and exhibit his au

thority if required.
Sec. 147. If a third person claim the property, or any part
thereof, the plaintiff may amend and bring him in as a co-de

fendant, or the defendant may obtain his substitution by the

proper mode, or the claimant may himself intervene by the

process of intervenor.

Sec. 148. If the property sought be not obtained, the plain
tiff, if he establishes his right thereto, shall recover the value
of that right, whether obtained or not, he shall recover the

damages he has sustained inconsequence of the illegal detention

thereof.

Sec. 149. If the plaintiff fail to establish his right to the
property, the defendant shall recover such damages, as under

the circumstances he shows himself entitled to ; and in addition

thereto may have judgment for the return of the property, o:

tho value thereof, if the same has been taken out of his pos
session, or delivered to the plaintiff.

Sec. 150. When any of the property is removed to another

county after the commencement of the action, counterparts of

the writ of replevin may issue on the demand of the plaintiff
to such other county, and may be executed upon such goods

found in such county, and further writs of replevin and the ne

cessary counterparts thereof may issue as often as may be ne

cessary.

Sec. 151. When it appears by affidavit that the property
claimed has been disposed of or concealed, so that the writ can

not be executed, the justice of the peace may compel the »t«

tendance of the defendant and examine him on oath as to the

situation of the property, and punish a willful obstruction or

hinderance of the writ, and a disobedience of the order of (be

court in this respect, as in case of contempt.
Sec. 152. The sheriff or constable must return the writ on

or before the return day of the notice, and shall state fully "'ua'

he has done thereunder. If he has taken any property, M
shall describe particularly the same.
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Sec. 153. The officer haying taken the property, or any J™^'r,*,tt00b,
part thereof, shall forthwith deliver the same to the plaintiff, $£££?",
on the payment of his costs. cusU-

Sec. 154. The judgment shall determine which party is en- what judgmentJ ° ' J Bhnl. determine.

titled to the possession of the property, and shall designate his

right therein, and if such party hare not the possession there

o
f, shall also determine the value of the right of such party,

which right shall be absolute as to an adverse party having no

right in such property, and shall also award such damages to
either party as he may be entitled to, for illegal detention of
such property.

Sec. 155. The party entitled thereto, may have execution w*»t party
. .

entitled, topos-

forthe money found due him, or may, in his discretion, have »««i<»n«i* J1 ' property may

execution for the delivery of the property, and if the property haTe-

or any article thereof cannot be obtained on execution, he may
have execution for the value of such article.

Sec. 156. When it appears bv the return of the officer, (ft when ptoperty* * " if concealed or

b
y the affidavit of the plaintiff, that any specific property which remoy':<i'

l'.as been adjudged to belong to one party, has been concealed

or removed b
y the other, the justice of the peace may require

him to attend and be examined on oath respecting such matter,

and may enforce his order in this respect as in cases of con

tempt.

PROCEEDINGS BY ATTACHMENT.

Sec. 157. Any creditor shall be entitled to proceed by at- who tomum.to proceed l<y
tachment in a justices' court, against the property of his debt- attachment.

or, in the cases, upon the conditions, and in the manner pro-
tidud in this act.

Sec. 158. Before any such writ of attachment shall bo is- Affidavit t» be
t ._ , . - , ,„ , , tiled an J what

sued, the plaintiff, or some person in his behalf, shall make u> state,

and file with the justice, an affidavit stating that the defendant

therein is indebted to the plaintiff, in a sum exceeding five dol

lars; and specifying the amount of such indebtedness, as near
as may be, over and above all legal set-offs, and that the same

i* due upon contract, expressed or implied, or upon, judgment
°r decree of some court, and containing a further statement
that the deponent has good reason to believe either :

1
.

That the defendant is a non-resident corporation ; or
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2. That the defendant is not a resident of this territory, and

has not resided therein for three months immediately preceding
the time of making such affidavit ;
8. That the defendant has absconded, 6r is about to abscond

from this territory ;
4. That the defendant has removed, or is about to remove

any of his property out of the county, with intent to defraud

his creditors ;
'
5. That the defendant resides in any other county in this

territory ;
6. That the defendant contracted the debt under fraudulent

representations.

7. That the defendant so conceals himself that the process of

summons cannot be served upon him ; or,

8. That the defendant has fraudulently conveyed or dispos
ed of, or is about fraudulently to convey or dispose of any of

his property or effects, so a9 to hinder or delay his creditors.

Sec. 159. In the five first cases mentioned in the preceding
section, the writ of attachment shall be returnable in three

days ; but in all other cases, it shall be returnable as an ordin

ary summons.

Sec. 1G0. The writ of attachment may -be substantially in

the following form :

Territory of Dakota, )
County of J
To the sheriff or any constable of said county ■;

In the name of the Territory of Dakota, you are command"
ed to attach the goods and chattels, moneys,effects and credits

of , or so much thereof as shall be sufficient to satisfy the

sum of , with interest and costs of suit, in whosoever

hands or possession the same may be found in your county, and

so provide that the goods and chattels and other things so at

tached may be subject to further proceedings thereon, as the

law requires ; and also to summon the said if to be

found, to be and appear at my office in said county, on ti«

day of , A. D. 18 , at the hour of o'clock in

the noon, to answer to , in a civil action to '"1

damage one hundred dollars or under. Given under my haDQ'

■ss :

this day of A. D. 18
W. P., justice of the peace.
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Sec. 161. The officer shall execute a writ of attachment, by ££„"".
ul"

summoning the defendant as in c«9e of a summons if to bo
found within the county, and by atttaching the goods and chat

tels, moneys and credits, of tho defendant, not exempt by law.

Sec. 162. "When property of the defendant shall be actually Defendant mar

seized on attachment, the defendant, or any other person for »"n <" p™p«ir
. . . . how

him, may obtain possession thereof, by giving bond and securi

ty to the satisfaction of the officers executing the writ, in dou
ble the value of the property so attached, conditioned that the
same shall be forthcoming, when and where the justice shall
direct, and shall abide the judgment of the justice.

Sec. 163. When property shall be seized on attachment, reri«u.MeproP-
which is likely to perish or depreciate in value before the prob- donowuhu.
able end of the suit, or the keeping of which would be attended
with much loss or expense, the justice may order the same to
be sold by the officer, in the same manner and on the same
notice, as goods are required to be sold on an execution ; and

the proceeds of such sale shall remain in the hands of the of-
frcer, subject to bo disposed of as the property would have been
if seized upon in specie.

Sec. 164. When property is- seized on attachment, thejus- c<«npen«.tioiiof1 ■ * • officer fur ktep-
tice may allow to tho officer having charge thereof, such com- iu* »™t«w-

pensation for his trouble and expense in keeping and maintain
ing the same, as shall be reasonable and just.

Sec. 165. When the defendant cannot be summoned, and »<>»>«•*» *»■

his property or effects shall be attached, if he do not appear to w"""«-
the action at the return of the writ, the justice shall enter an
order in his docket, requiring the plaintiff to give notice to the

defendant, by publishing in a newspaper, if there be one prin*
ted in the county, or by three written or printed advertise*

ments, set up at three of the most public places in the county,
that a writ has been issued against him, and his property at

tached to satisfy the demand of the plaintiff; and that unless
be appear before the justice at some time and place to be men
tioned in said notice, not less than twenty nor more than nine
ty days from the date thereof, judgment will be rendered
"gainst him, and his property sold to pay the debt.
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Form of notiec Sec. 1GG. The notice may be in the following form:

Territory of Dakota, I
county of J

To

You are hereby notified that a writ of attachment has been

issued against you, and your property attached, to satisfy the

demand of , amounting to :

jS'ow, unless you shall appear before J. P., a justice of the
peace in and for said county, at his office, on the

day of , A. D. 18 , at o'clock in

the noon, judgment v-ill be rendered against you, and

your property sold to pay the debt.

Dated this day of , A. D. 18 .

Plaintiff-

Sec. 167. Such notice shall be set up, or published at least

fifteen days before the expiration of the time at which the par

ty is required to appear, and the setting up may be proveJ,

either by the return of the officer upon a copy of the notice, or

by the affidavit of any person who would be a competent wit

ness in the case.

Fifteen day!
nuiice*

Defendant fail
ing lo appear,
default mir bo

See. .108. When the defendant shall be notified as aforesaid,

and shall not appearand answer to the action, his default shall

be entered by the justice in his docket, and the plaintiff may

proceed thereon to final judgment as in actions commenced by

summons ; but no execution shall be issued on such judgment,
Bond to be exe. either ajrainst the defendant, or money paid to the justice
cuttd before ea- ° •' ' J
wuiioa .ban i.- thereon, until the plaintiff, or some person in his behalf, shall

execute a bond in double the amount of such judgment, to the

defendant with security, to be approved by the justice, condi

tioned that if the defendant shall, within one year from the

rendition of such judgment, appear and disprove the debtor

damages adjudged against him, or any part thereof, the plain

tiff will refund the whole, or such part thereof as may be found

not justly due him in a review of the case.

Proceedings in
attachment*.

Sec. 109. Like pleadings of the parties and like proceedings
shall be had, as far as practicable, in suits commenced by at

tachment, and suits founded on contracts and commenced by

summons.

\
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Sec. 170. Attachments may be dissolved, on motion made when »mi how

in behalf of the defendant, at any time before final judgment, »ulvi;li-

if the defendant shall appear and plead to the action and give
Lond to the plaintiff, with good and sufficient surety to be ap

proved by the justice, in double the amount of property, effects,

and credits attached, conditioned that if judgment be rendered
against him in such suit, he "will pay the amount thereof, with

costs and interest thereon.

Sec. 171. When any attachment shall be dissolved, the pro- rrni-pfJin«

perty and effects attached shall be released, and the garnishees ""'"' d'""1^-

shall be discharged, and the suit proceed as if it had been com
menced by a summons only.

See. 172. When property of the defendant, found in t|)er'»i»;:|r'll:'*
hands or possession of any other person than the defendant J,^v'V.'"«uii.ei
tiiall be attached, such person may retain the possession there- ,'Vuniy!

o
f,

b
y giving bond and security to the satisfaction of the officer

executing the writ, in double the value of the property so at

tached, conditioned that the same shall be forthcoming when
and where the justice shall direct^ and shall abide the judg
ment of the justice.
Sec. 173. "When judgment shall be rendered in any attach- Pr-pertj «ni<i .n

ment case, execution may issue thereupon, and the property
attached may be sold in the same manner as in other cases, ex

cept as otherwise provided b
y this act.

Sec. 174. The return day of the writ of attachment, when vnvm <i:.j-of

, ~
..,,.,

. attachment.
issued at the commencement ot the action, shall be the same
as that of the summons ; when issued afterwards, it shall be
executed and returned forthwith.

Sec. 175. When there are several writs of attachment against where »cT<-rai
. wutsaKJiiut

the same person, in the hanus of the same officer, thev shall »»me n-rsun

, r ' " how executed.

h
e

executed in the same orckr in which they are received by
8aid officer ; he shall go to the place where the defendant's

property may be found, and there, in the presence of two cred
ible persons, declare that by virtue of said writ, he attaches
Mid property at the suit of said pkiintiff; and the officer, with
^o residents of the county, who shall be first sworn or affirm

e
d

b
y the officer, shall make a true inventory and appraise
ment of all property attached which shall be signed b
y

the of
ficer and said residents and returned with the writ ; when the
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I " Ml"l> In
e>ruUhf»o.

property can be come fit, he shall take the same into custody,
and hold it subject to the order of the justice.

"
tuchm^t"

"' Sec. 176. Different attachments of the same property may
be made, and one inventory and appraisement shall be suffi

cient. The lien of the attachments shall be in the order in

which they are served, and the subsequent attachments shall

be served on the property, as in the hands of the officer, and

subject to the prior attachments. The justice who issued the

attachment having the priority of lien, shall determine all

questions as to the priority of liens on the property attached.

sommoning geC- 177. When the plaintiff, his anient or attorney, shall
|>t*rn[»nor Cur- r J © *

make oath, in writings that he has good reason to and does bc«

live that any person or corporation, to be named, and within

the county where the action is brought,, has property of the

defendant (describing the same) in his possession, if the officer

cannot come at such property, he shall leave with such garni

shee a copy of the writ of attachment, with a written notice

that he appear before the justice at the return of the writ of

the attachment, and answer as provided in seetion one hun

dred and seventy-eight,
n.wwru ma Sec. 178. The copv of the writ and the notice shall be serv-
notice wrvf<l ■ ,

»^od t»iui»ii«. ed upon the garnishee s follows : if he bo a person, they
3hall be served upon him personally, or left at his usual place

of residence ; if a corporation, they shall be left with the pres
ident or other head of the same, or the secretary, cashier, or

managing agent thereof.

»,r«?',»*rii*l",a Sec. 179. The garnishee shall appear, before the justice, in

"«Ur.ot
uml" accordance with the command of the notice, and shall answer,

under oath, all questions put to him touching the property ol

every description, and credits of the defendant, in his posses

ion or under his control, and he shall disclose truly, the amount

owing by him to the defendant, whether due or not; andia

case of a corporation, any stock therein held by or for the ben

efit of the defendant, at or after the service of the notice.

p»V™un"m5,r Sec. 180. A garnishee may pay the money owing to the de«

4«"gu con".":- fendant by him, to the constable having the writ of attach-
lehinn* »nt.

ment^ or jnt;o tke court. i|e 8ha]l be discharged from liability

to the defendant for any money so paid, not exceeding tfle

plaintiff's claim. He shall not be subjected to costs 1
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those caused by his resistance of the claim against him ; and

if he disclose the property in his hands, or the true amount

owing by him, and deliver or pay the same according to the

order of the court, he shall be allowed his costs.

Sec. 181. If the garnishee do not appear and answer, as re- n'.*""p*n"n*
quired by section 178, the justice may proceed against him by "^"ertS"7
I i- . . n^Hinst for

attachment, as lor a contempt. contempt, &.«.

Sec. 182. If the garnishee appear and answer, and it is dis» Ordwot jMiict.
covered on bis examination, that at or after the service of the

writ of attachment and notice upon him, he was possessed of
any property cf the defendant, or was indebted to him, the jus
tice may order the delivery of such property and the pa3-ment
of the amount owing by the garnishee into the court, or may
permit the garnihsec to retain the property or the amount

owing, upon the execution of an undertaking to the plaintiff,

by one or more sufficient sureties, to the effect that the amount

shall be paid or the property forthcoming, as the court may
direct.

Sec. 183. If the garnishee fail to appear and answer, or if imrnirtif*,.....,.
. fall to complr

lie appear and answer, and his disclosure is not satisfactory to "•>">»«i« »'II * justice, plaint-
Uic plaintiff; or if he fail to comply with the order of the ius- ljB,!'Pr«"*1
tice to deliver the property and pay the money owing into court, acUon»-

or give the undertaking required in the preceding section, the

plaintiff may proceed against him in an action, in his own name,
as in other cases ; and thereupon such proceeding may be had
na in other actions, and judgment may be rendered in favor of
the plaintiff, for the amount of the property and credits of

every kind of the defendant in the possession of the garnishee,
and for what shall appear to be owing by him to the defendant,

and for the costs of the proceedings against the garnishee. If
the plaintiff proceed against the garnishee by action, for tho
cause that his disclosure was unsatisfactory, unless it appear in
the action that such disclosure was incomplete, the plaintiff
fhall pay the costs of such action. The judgment in this ac
tion may be enforced as judgments in other cases.

Sec. 184. Final judgment shall not be rendered against the A-tnonai

garnishee until the action against the defendant in attachment «;»i»«K««i-
, ° *hfc, ecu;*, wild

hasbecn determined ; and if
, in such action, judgment be ren- <u»luu*»-

wed for the defendant in attachment, the garnishee shall be
27
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discharged and recover costs. If the plaintiff shall recover
against the defendant in attachment, and the garnishee shall

deliver up all property, moneys, and credits of the defendant

in possession, and pay all moneys from him due as the court

may order, the garnishee shall be discharged, and the costs of

the proceedings against him shall be paid out of the property
and moneys so surrendered, or as the court may think right

and proper.

wh™ judgment Sec. 185. If judgment he rendered in the action for the de-
(WMidmit ai- fendant, the attachment shall be discharged, and the property
t-ichuii-nlituU °

.
r r '

bt ai„ciiais'it. attached or its proceeds shall be returned to him.

jTow.iuriem'-nt Sec. 1S6. If judgment be rendered for the plaintiff, it shall
i-.iiiMWd when .

jo ...rpnuredior be satisfied as follows: so much of the property remaining in

the hands of the officer, after applying the moneys arising
from the sale of perishable property, if any, whether held by
legal or equitable right, as may be necessary to satisfy the

judgment, shall be sold by order of the justice, under the same

restrictions and regulations as if the same had been levied on
by execution ; and the money arising therefrom, with the

amount which may be recovered from the garnishee, shall be

applied to satisfy the judgment and costs. If there be not
enough to satisfy the same, the judgment shall stand, and exe

cution may issue thereon for the residue, in all respects as in

other cases. Any surplus of the attached property or its pro
ceeds, shall be returned to the defendant.

when justice Sec. 187. The icstiee may order the constable to repossess
in.iy mdt-r cun- « v »

n.u.iotore- himself, for the purpose of selling it
,

of anv of the attaciieu

In^er'ty.1^ property which may have passed out of his hands without being

sold or converted into money ; and the constable shall under

such order have the same power to take the property, as h
e

would have under a writ of attachment.

when attached Sec. 188. If any of the property which has been attached,
property is * . .
cuimi-duy an- \,q claimed by any person other than the defendant, the claim*

i ■ l Li*- r p«r.-.on J * l

v.ii.uty or ant mav i,ave tjle validity of such claim tried, and such pro-t 1 mil may DO ^ J '

trial.
ceedings must bo had thereon, with like effect, as in case the

property had been seized upon execution issued by the justice

and claimed by a third person.
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Sec. 189. Where several attachments are executed on the ^™, *"".''
same property, or the same persons are made garnishees, the Lmpr'^i.™

justice issuing the first writ, served on the motion of any of the <i"trriiuuw
i . . — , , , . . . p . amounts and
plaintiffs, mav determine thoamountsar.it priorities ot the sev* priorities o«

same.
eral attachments, and the proceeds shall be applied accordingly.

Sec. 190. The officer shall return upon every writ of attach- netum of officer

ment what he had done under it. The return must show the

property attached, and the time it was attached. When gar-,

nishees arc served, their names, and the time each was served,

must be stated. The officer shall^ also return, with the writ, all

undertakings given under it.

Sec. 191. A writ of attachment binds the property attached ATriinratucii-
from the time of service, and the garnishee shall stand liable v periy from° time of sci vice.
to the plain t iff in attachment f all property, moneys, and
credits in his hands, or due from him to the defendant, from
the time he is served with a written notice, mentioned in

section 17G ; but when property is attached in the hands of
a consignee or ether person having a prior lien, his lien

tliereon shall not be affected by the attachment.

Sec. 192. If the defendant, or other person in his behalf, **"*££ '^
atany.time before judgment, cause an undertaking to be ex

ecuted to the plaintiff by one or more sureties resident in

the county., to be approved by the justice, in double the

amount of the plaintiff's claim, to be stated in his affidavit,
to the effect that the defendant shall perform the judgment
of the justice, the attachment in such action shall be dis

charged, and restitution made of any property taken under

it
,

or the proceeds thereof; such undertaking shall also dis

charge the liability of a garnishee in such action, for any

property of the defendant in his hands.

Sec. 193. If in any case where a writ of attachment has Justice inau" certify proccofl-

heen issued by a justice of the peace, it shall appear from the J'^t",,!','^""
return of the officer, and from examination of the garnishee,
that no property, rights, credits, or effects of the defendant
have been taken under the attachment, but that the defendant

w the owner of an interest in real estate in the county, the
justice before whom said action is pending shall, at the request

°f the plaintiff, forthwith certify his proceedings to the district
court o

f

the proper county, and thereupon the clerk of said
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purtjr.

court sliall docket said cause, and the action shall be proceeded

•with in said court in all respects as if the same had originated
therein.

ADJOURNMENT,

mim jn«:i.e Sec. 194. Upon the return day, if a iurv be required, or if
may »,ljou'n v Jl J . 1 '

yjAj
»n<1*•* the justice be actually engaged in other official business, he

may adjourn the trial, without the consent of either party, as

follows :

1. Where a party is in attendance who is not a resident of

the county, the adjournment not to exceed forty-eight hours;

2. In other cases not to exceed eight clays, unless by con
sent of the parties. If the trial be not adjourned, it must
take place immediately upon the return of the summons.

"Trr'orr1.™7 ^cc. 195. The trial may be adjourned upon the application

""'nV^i'u'eV of either party, without the consent of the other, for a period not

exceeding thirty days, as follows : the party asking the adjourn
ment must, if required by his adversary, prove, by his own oath,
or otherwise, that he cannot for wantofmaterial testimony which

he expects to procure, safely proceed to trial, he must also state

on oath what particular facts he expects to prove by such absent

witness, and that there is no person present, to his knowledge, by

whom he can prove the facta set forth. Whereupon the op

posite party may admit that the person named would, if pres
ent, testify as stated in the application for an adjournment, in

which case the absence of such witness will cease to be a

ground for adjournment.

Afl)a-irTovr..nt gcc 19G. An adjournment mav be had either at the return;nxr bv hv.d for * v

day, or at any subsequent time to which the cause may stand

adjourned, on the application of either party, for a period

longer than thirty clays, but not to exceed ninety days from

the time of the return of the summons, upon compliance with

the provisions of the preceding section, andupdn proof, by the

oath of the party or otherwise, to the satisfaction of the jus

tice, that such party cannot be ready for trial before the time

to which he desires an adjournment, for the want of material

evidence, describing it; that the delay has not been made ne
cessary by any act or negligence on his part since the action

was commenced, and that he expects to procure the evidence

at the time stated by him.

inure IkAu
(tjjr'.y iUvk but
l.wt [o txctiill
n .Uhly.
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ARBITRATIONS.

Sec. 107. At any time beforo trial and judgment rendered, who mar act
the plaintiff and defendant .consenting thereto, may have the h..w «. mnil.ui'.i... . , . n , ... . uud their fee*.
cause submitted to the arbitrament oi three disinterested men,

who shall be chosen by the parties; and if the arbitrators be
present, they shall hear and determine the cause on oath or
affirmation, to be administered by the justice. But if the per
sons chosen as arbitrators be not present, the justice shall is

sue summons for them to attend at the time and place appoint

ed for the trial, which shall be served by any constable or the

parties, as they may Bgree. The fees of arbitrators shall bo

the same as that paid to jurors.

Sec. 198. When the arbitrators shall convene and be quali- sh»niie»r
cause jjiiI insko

tied, they feliaH proceed to hear and determino the cause, and »w»kl

make out their award in writing, which shall be valid when

signed by any two of them, ai.d return the same to the justice,
who shall thereupon enter such award upon his docket, and

thereupon render judgment, and issue execution as in other

cases.

See. 199. Every judgment rendered on such award, shall judemrnt
, , rendered on

conclude th>3 rights of the parties thereto, unless it shall be ►«■•"'™"i

made to appear to the justice of the peace who rendered such '!*>"» »'p«-r r J r ilt.a unless Ac.

judgment, and within ten days after the rendition of the same,
or to the district court, on appeal, that such award was ob
tained by fraud, corruption, or other undue means.

Sec. 200. Whenever satisfactory proof shall be adduced be- Jmtic* m«r
. < ... . , *6t ut.i<lo aw; r-1
fore such iustice, within the period aforesaid, that such award '<r rrami ana° ' * ' try the cause
Was obtained by fraud, corruption, or other undue means, it "•nu">»

shall be competent for such justice to set aside such award and his

judgment thereon rendered, and thereupon proceed to such
final trial and judgment, as if such award had nercr been
made.

Sec. 201. But no appeal shall be allowed to the district wvn appeal1 all towed front
court from a judgment of a justice of the peace rendered on an a^i'"^^"'.'^
award, unless the party praying such appeal shall file with
such justice an affidavit, therein stating that he or she does

verily believe that such award was obtained by fraud, corrup
tion or other undue means.



422 JUSTICES CODE.

Di.trict court Sec. oqo ^nd ;r on appeai fr0m the judgment of a justice

Hud ir/0c'aus*™.d'
rendered on any such award, the district court shall be satisfied

that the a<vard was obtained by fraud, corruption, or other un

due means, such court shall set aSide the award, and proceed

to hear and determine the cause on the merits, as in other

cases of appeal.

ifnorrand. Sec. 203. But if the court shall be of opinion that the award
c..:irt shall ren ■ r
drrjudgan-iu. wa3 n0(; obtained by fraud, corruption, or other undue means,

they shall render judgment thereon, for the costs of suit, and

award execution as in other cases.

TRIAL OF THE RIGHT OF PROPERTY.

pr»ceoiiinT on Sec. 204. "When a constaile shall levy on or attach prop*
trial iifiitrbt of * r *
property. erty, claimed by any person or persons, other than the party

against whom the execution or attachment is3ited, the claimant

or claimants shall give three days notice, in writing, to the

plaintiff or his agent, or if not found within the county, then
such notice shall be served by leaving a copy thereof at Lis

usual place of abode in such county, of the time and place of

the trial of the right to such property, which trial shall be had

before some justice of the county, at least one day prior to the

time appointed for the sale of such property.

nnwjsstico Sec. 205. If on the trial, the justice shall be satisfied from
proc-'etl Wlirll **

i»i.'«rrt.y
be" tne Pro°f> tnat tne property or any part thereof, belongs to

claimant. the claimant or claimants, such justice shall render judgment

against the party in whose favor such execution or attachment

issued for the costs, and issue execution therefor, and shall,

moreover, give a written order to the constable who levied on,

or who may be charged with the duty of selling sucli property,

directing him to restore the same, or so much thereof, as ma?

have been found to belong to such claimant or claimants.

claimant raii« Sec. 206. But if the claimant or claimants fail to establish
nniit ju.ikmoiit his or their right to such property or any part thereof, the

i""'- justice shall render judgment against such claimant or claim-1

ants for the costs that have accrued on account of such trial,

and issue execution therefor ; and the constable shall not he

liable to the claimant or claimants for the property so taken.\
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FORCIBLE ENTRY AND DETENTION OF PROPERTY.

Sec. 207. Any justice, within his proper countv, shall have J>n«.Hcuonof
. . . . . justice.

power to inquire, in the manner hereinafter directed, as well

against those who make unlawful and forcible entrv into lands

and tenements, and detain the same, ns against those who hav

ing a lawful and peaceable entry into lands or tenements, un

lawfully and by force hold the same ; and if it he found upon
such inquiry that an unlawful and forcible entry has been
made, and that the same lands or tenements arc held by force,
or that the same, after a lawful entry are held unlawfully, then

said justice shall cause the party complaining to have restitu
tion thereof.

Sec. 208. Proceedings under this article may be had in all whom procecd-.... . ... injis m*v bo
cases against tenants holding over their terms; in sales of real tad ». uiu»i.

estate, on executions, orders, or other judicial process, when
the judgment debtor was in possession at the time of the ren
dition of judgment or decree, by virtue of which such sale was
made ; in sale by executors, administrators, guardians, and on
partition, where any of the parties to the petition were in pos
session at the commencement of the suit, after such sales, so
made on execution or otherwise, shall have been examined by
the proper court, and the same by su^h court adjudged legal ;
and in cases where the defendant is a settler or occupier of the
lands or tenements, without color of title, and to which the

complainant has the right of possession ; this section not to he
construed as limiting the provisions of the first section of this
act.

Sec. 209. Judgments either before the justice or in the dis- Judgments.

trict court, under this act. shall not be a bar to any after ac

tion brought by either party.

notice give*.
See. 210. It shall bo the duty of the party desiring to com- Threednyj
mence an action under this act, to notify the adverse p&rty to
leave the premises, for the possession of which the action is
about to be brought, which notice shall be served at least three

d^'s before commencing the action, by leaving a written copy
*'th the defendant, or at his usual place of abode, if he cannot
be found.

2<*
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vrhpn •umrniai gec. 21\. The summons shall not issue herein, until thel-*m», wh.il tk> '

"•'•• plaintiff shall have filed his complaint in writing with the jus»

tice, which shall particularly describe the premises st entered

upon or detained, arid shall set forth either an unlawful and

forcible entry and detention, or an unlawful and forcible de

tention after a peacable or lawful entry of the described prem
ises. The complaint shall be copied into and made a part of

the record.

-«■»«. iinin.il Sec. 212. The summons shall be issued and directed; shall
»h ill i»iato and -
h^w.ervod. state the cause of the complaint, and the time and place ot

trial, and shall be served and returned as in other cases. Such

service shall be three days before the day of trial appointed by

the justice.
ir defendant gec. 213. If the defendant does not appear in accordancef.iiis tu appear l *■

irjc»ui"ia" witu tnc requisitions of the summons, and it shall have been

properly served, the justice shall try the cause as though ho

was present.

™h™rT,*l'ia" Sec- 214. No continuance shall be granted for a loDger pe

riod than eight days, unless the defendant applying therefor

shall give an undertaking to the adverse party, with good and

sufficient surety to be approved by the justice, conditioned for

the payment of the rent that may accrue, if judgment be ren

dered against the defendant.

^anuy'c.uS8 Sec. 215. If the suit be not continued, place of trial changed,
or neither party demand a jury, upon the return day of the

summons, the justice shall try the cause; and if
,

after hear

ing the evidence, he shall conclude that the complaint is not

true, he shall enter judgment against the plaintiff for costs; "

he find the complaint true, he shall render a general judgment

against the defendant and in favor of the plaintiff for restitu

tion of the premises and costs of suit ; if he find the complain"
true in part, he shall render a judgment for the restitution o

f

such part only, and the costs shall be taxed as the justice shall

deem just and equitable.
jBr'-

Sec. 21G. If a jury be demanded b
y either party, the pro*

ceedings, until the impanelling thereof, shall be in all respects

as in other cases. The jury shall be sworn or affirmed to W"

and truly try and determine whether the complaint of (naming
the plaintiff) about to be laid before them, is true according t

°

i >rmore than

A
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the evidence. If the jury shall find the complaint true, they
shall render a general verdict of guilty against the defendant;
if not true, then a general verdict of not guilty ; if true in part, verdict,
then a verdict setting forth the facts they find true.

Sec. 217. The justice shall enter the verdict upon his dock- Justice anaii
. ... enter verdict

et, and shall render such judgment m the action as if the facts, »Dd "»d«'
. judgmtM.

authorizing the finding of such verdict, had been found to be
true by himself.

Sec. 218. Exceptions to the opinion of the justice, in cases ^Ve'f"*«itiier
under this act, upon questions of law and evidence, may be par,J-

taken by either party, whether tried by a jury or otherwise.

Sec. 219. When a judgment of restitution shall be entered jn«ti«e«h»n
t - • iiii i pi i • -«• , . isBut* execution
by a justice, he shall, at the request of the plaintiff, his agent <mjudgment or

. . . , . , ,
°
, restitution*,

or attorney, issue a writ of execution thereon, which shall be
in the following form, as near as practicable :
The Territory of Dakota, ) Formof«»eo-J '

> SS : Hon.
county J

To any constable of county :

Whereas, in a certain action for the forcible entry and de
tention (or the forcible detention, as the case may be), of the
following described premises, to wit : , lately tried be

fore me, wherein was plaintiff and was defendant

, judgment was rendered on the day of ,

A. D. , that the plaintiff have restitution of said premises)
and also that he recover costs in the sum of . You, there

fore, are hereby commanded to cause the defendant to be forth

with removed irom said premises, and the said plaintiff to have

restitution of the same : also that you levy of the goods and
chattels of the said defendant, and make the costs aforesaid,
and all accruing costs, and of this writ make legal service and
due return.

Witness my hand this day of , A. D. .
■ , Justice of the peace.

Sec. 220. The officer shall, within ten days after receiving officer itaaii
, .... execute same)
the writ, execute the same by restoring the plaintiff to the pos- within ten

session of the premises, and shall levy and collect the costs,
and make return as upon other executions. If the officer shall
receive a notice from the justice that the proceedings have been

stayed by an allowance of an appeal, he shall immediately ue-



JUSTICES CODE.

Constables
ministerial
officers.

Dntiosof con*
Ubiei.

POWOI and
duties.

St all note on
process ibe
time of
receirinc.

When eonsta-
blt- uot to
i I'turn, not
found*

Duties of con
stable in
criminal
■tatters*

lay all further proceedings upon the execut:on ; and if the

premises have been restored to the plaintiff, he shall immedi

ately place the defendant in the possession thereof, and return

the writ with his proceedings and costs taxed thereon.

CONSTABLES AND THEIR DUTIES.

Sec. 221. All constables shall be ministerial officers injus
tices courts, in their respective counties, in civil and criminal

cases, and civil and criminal process may be execute!

by them throughout the county.

Sec. 222. It shall be the duty of every constable to serve
and execute all warrants, writs, precepts, executions, and other

process to him directed and delivered, and in all respects what

ever, to do and perform all things pertaining to the office of

constable.

Sec. 223. In discharging their duties, constables may call
to their aid the power of the county, or such assistance as may
be necessary. It shall be the duty of every constable to make
due return of all process to him directed and delivered, at the

proper office and on the proper return day jhereof ; or if the

judgment be docketed in the district court, appealed, or stayed

upon which he has an execution, on notice, to return the exe

cution, stating thereon such fact.

Sec. 224. It shall be the duty of every constable, on the re
ceipt of any writ or other process (subpenas excepted), to note

thereon the time of receiving the same; he shall also state in

his return on the same, the time and manner of executing it
.

Sec. 225. No constable shall make a return on any process
of " not found," as to any defendant, unless he shall have been
once at least to the usual place of residence of the defendant,

if such defendant have any in the county.

Sec. 226. It shall be the duty of every constable to appre
hend, on view or warrant, and bring to justice all felons and

disturbers and violators of the criminal laws of this territory,
to suppress all riots, affrays, and unlawful assemblies, which

may come to his knowledge, and generally to keep the peace i
n

his proper county.
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Sec. 227. In serving all process, either civil or criminal, and ^"b/J.0'
in doing his duties generally, when not otherwise restricted by
law, the authority of a constable shall extend throughout the

whole county in which he' may be elected or appointed, and in

executing and serving process issued by a justice of the peace,
he shall have and exercise the same authority and powers over

goods and chattels, and the persons of parties, as is granted by

law to a slieriff, under like process issued from courts of record.

Sec. 228. When it shall become the duty of the constable to nHfy0f const*'
take the body of any person to the jail of the county, he shall commit" io jdii.
deliver to the sheriff or jailer a certified copy of the commit

ment, or other process, whereby he holds such person in custo

dy, and return the original to the justice who issued the same ;
which copy shall be sufficient authority to the sheriff or jailer to

keep the prisoner in jail, until discharged by due course of law.

Sec. 229. Constables shall pay over to the party entitled ConstaMcto
i ■ • n p=*r over all
thereto, all money received by them in their official capacity, money, &.e.

if demand be made by such party, his agent, or attorney, at

any time before he returns the writ upon which he has received
it; if not paid over by that time, he shall pay the same to the
justice when he returns the writ.

Sec. 230. Constables shall be liable to twenty per cent, pen- wh™ liable to

alty upon the amount of damages for which judgment may be

entered against them, for failing to make return, making false

return, or failing to pay over money by them collected or re
ceived in their official capacity, and such judgment must in

clude, in addition to the damages and costs, the penalty herein

provided.

PROCEEDINGS FOR CONTEMPTS.

Sec. 231. In the following cases and no others, a justice of wiienjnuico
+!.« • t_ r Iua7 punish
uie peace may punish for contempt; for content.

1. Persons guilty of disorderly, contemptuous and insolent
behavior towards such justice, whilst engaged in the trial of a
cause, or in rendering judgment, or in any judicial proceedings,
^hich tends to interrupt such proceedings, or to impair the re
ject due to his authority ;
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f-r contempt.

2. Persons guilty of any breach of the peace, noise, or dis

turbance, tending to interrupt the official proceedings of such

justice ;

3. Persons guilty of resistance, or disobedience to any lawful

order or process made or issued by him.

Sec. 232. Punishment for contempt may be by fine not ex«

ceeding twenty dollars, or by imprisonment in the county jail

not exceeding two days, unless otherwise provided, at the dis

cretion of the justice.

Ej'o'nu."""4 Sec. 233. No person shall be punished for contempt before

a justice of the peace, until an opportunity shall have been

given him to be heard in his defense; and for that purpose the

justice may issue his warrant to bring the offender before him.

ir otro»d»rb. gec 234. If the offender be present he may be summarily
preicnt ho may r J
wraSmT117 arraigned by the justice and proceeded against in

the same

manner as if a warrant had been previously issued, and the of

fender arrested thereon.

uuiil he has an
opportunity to
utj hearth

Porm of warrant
Ui MDUanpt, Sec. 235. The warrant for contempt may be in the following

form :

Territory of Dakota, 1
County of J
To the sheriff or any constable of said county :

In the name of the Territory of Dakota, you are hereby com
manded to apprehend A. B. and bring him before J. P-, one °'
the justices of the peace of said county, at his office in said

county, to show cause why he, the said A. B., should not be

convicted of a criminal contempt, alleged to have been commit

ted on the day of , A. D. 18 , before the said

justice, while engaged as a justice of the peace injudicial pro*

ceedings.

Dated this day of A. D. 18 .

J. P., Justice of the peace.

*B.tCi«Tah»ir* ^cc. 236. Upon the conviction of any person for contempt
mm*. up roo.ro-. the justice shall make up a reeord of the proceedings on the

conviction, stating the particular circumstances of the offense,

and the judgment rendered thereon, and shall file the same >n

the office of the clerk of the district court, and shall enter tb«

same in his docket as in civil cases.
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Sec. 237. The warrant of commitment for any constable, ££™^Vut.
shall set forth the particular circumstances of the offense, or it
shall be void.

Sec. 238. The record of conviction may be in the following "<>"» °'.'•»**• ° of conviction.
form :

Territory of Dakota, \
County of J
Whereas, on the day of , A. D. 18 , while we,
the undersigned, one of the justices of the peace of the said

county, was engaged in the trial of a cause between- C. D.,
plaintiff, and E. F., defendant, in said county, according to the
statute in such case made and provided, A. B. of the said coun
ty did interrupt the said proceedings and impair the respect due
to the authority of the undersigned, by (here describe the cause
particularly) ; and whereas, the said A. B. was thereupon re
quired, by the undersigned, to answer for the said contempt,
and show cause why he should not be convicted thereof; and

whereas, the said A. B. did not show any cause against the
said charge ; be it therefore remembered, that the said A. B.
is adjudged to be guilty, and is convicted of the criminal con

tempt aforesaid, before the undersigned, and is adjudged by
the undersigned to pay a fine of dollars, or to be im

prisoned' in the common jail of said county for the term of two
days, or until he be discharged from imprisonment according to
Uw.

Dated this day of , A. D. 18 .

J. P., Justice of the peace.

Sec. 239. When any witness attending before a justice of wii»mco«i-

the peace, in any cause, 6hall refuse to be sworn in some form •■•«•*••»•«■■

prescribed by law, or to answer any pertinent or proper ques

tion, such justice may, by order, commit such witness to the
j ail of the county.

Sec. 240. Such order shall specify the cause for which the **>»' «««■' * (hall ipecafr.
'ame issued ; and if it be refusing to answer any question, such
question shall be specified therein ; and such witness shall be

closely confined pursuant to such order, until he be sworn, or
to answer, as the case may be.
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u'*cic0 *omiirn ^ec. -^- The justice shall thereupon adjourn such case, at
witness leaurr. ^g request 0f tue party, for such time as shall be reasonable,

or uutil such witness shall testify in the case.

Perjonsnb- gec. 242. If any person duly subpenaed, and obliged to at-
peuawl ii.it •' r J l

-J Jntt nJiiig is tend ag a witness, shall fail to do so, he shall be consideredguilty ot con- '

I'ui'jec'io flno. guilty °f contempt, and shall be fined all the costs for his ap

prehension, unless he shall show reasonable cause to the satis

faction of the justice, for his omission to attend ; in which case

the party requiring such appearance, shall pay the costs thereof.

GENERAL PROVISIONS.
Hvery summons Sec. 2-13. Evcrv summons or process, issued by a justice of
anil process to " _ . .
mailed up. the peace, shall be entirely filled up, and shall have no blank:

either in date, or otherwise, at the time of its delivery to ar.

officer to be executed ; every such process which shall be is*

sued and delivered to an officer to be executed, contrary to the

foregoing provisions, shall be Void.

rctMMitivo nay gec_ 044 Whenever, by reason of a dismissal, nonsuit, or

«ii»!<""'or f°r ar,y otner cause> a judgment shall be rendered against
either party, for costs only, by a justice of the peace, execu

tion may is^ue to enforce such judgment, in the same manner

and with the same effect as in every case.

Nojistii-c *ii« Sec. 245. No justice of the peace, beins a member of tiieis a member or Jin
council .r h.mno council or house of representatives, shall be obliged to take
ut represent.!- ' ' D
tiT«a obliged to cognizance of any action, or to entertain any proceedings un

der the provisions of this act ; but ho may act therein or not,

at his discretion.

NmrMt.iuiticp Sec. 246. Incase any justice of the peace sh'vll die, or his
may receive
t..»ok» &.c oi lie- office shall in anv wise become vacant, and anv books or pa-
CL-a.soU justice. *

. 1 11
pers belonging to such justice in his official capacity, shall

come into the hands of any person, the nearest justice niay de

mand and receive such books and papers from the person l>aV'

ing the same in his possession.

JlVSiVro- Sec- 2-47. If :ir!3' ^^ or papers required to be delivered
'iua'pape'.'s'""'113 to the nearest justice by the preceding section, be withheld, or

if any justice shall refuse to deliver over to his successor any
books or papers, in either case the person entitled to receive

the said books or papers, may make complaint to the district

judge of the United States district court of the proper county,
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and if such judge be satisfied by the oath of the complainant,
or any other person, that any such books or papers are with

held, he may grant an order directing the person so refusing,

to show cause before him on a day to be mentioned in said or

der, why he should not be compelled to deliver the same.

Sec. 248. At the time so appointed, or at any other time to Proceeding, inrr j
luch case.

■which the matter may be adjourned, upon due proof being

made of the service of such order, such judge shall proceed to

inquire into the circumstances ; and if it shall appear that the
said books and papers are withheld, the officer before whom the

proceedit^gs are had, shall by warrant commit the person so

withholding, to the jail of the proper county, there to remain
until he shall deliver the books and papers, or be otherwise

discharged according to law.

Sec. 249. If any money shall be collected for any party by whrajusu^e
.

' " guilts- of misde
a justice of the peace in his official capacity, and he shall have meaner,

neglected or refused, within a reasonable time after demand,
to pay over the same, such neglect or refusal shall be deemed

a misdemeanor, and on conviction thereof, such justice shall

forfeit his office.

Sec. 250. The courts of justices of the peace shall be pub- Ju»l!c"» courtsJ 1 r public,

lie, and every person may freely attend the same.

Sec. 251. It is the duty of every justice upon the expira- osticetode-■' J J * r posit books and
tmn of his term of office, to deposit with his successor his of- p*p<t» wim7 r successor.
ficial ducket, as well his own, as those of his predecessor which

may be in his custody, together with all files and papers, laws
and statutes, pertaining to his office, there to be kept as public

records and property. If there be no successor elected and
qualified, or if the office become vacant by death, removal from
the county, or otherwise, before his successor is elected and

qualified, the docket and papers in the possession of such jus
tice must be deposited with the nearest justice in the county,
there to be kept until a successor be chosen and qualified,
then to be delivered over to Buck successor on request.

Sec. 252. The justice with whom the docket of another may justice with
t_ i
.-,.,,

. whom docket cl
uc deposited, cither during a vacancy, or as a successor, is another « de-
i ,
,..,.,,. tit ii ■ i - posited, aullior-

Weby authorized, while having such docket legally in his pos- ix«i »• j»»ue ex-
. . eculion, take

Scssi«, to issue execution on any judgment there entered, and »«i1<s'c-

unsatisfied and not docketed in the district court, in the same
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manner and with the same effect as tbe justice by whom the

judgment was rendered might have done ; to take bail in ap

peals, or for stay of execution, to issue certified transcripts of

judgments on such docket, and proceed in all cases in like

manner as if the same had been originally had, or instituted
before him.

r-rMMdioF* on Sec. 253. That in all actions instituted before a justice of

huts, promuno- the peace, founded upon any bond, sealed bill, promissory note
otk»r iii.tru- 0r other instrument of writing, for the payment of a
""'"*• sum of money certain, of which the whole amount of money

promised therein is due, it shall be the duty of the plaintiff,
his agent or attorney, to file a copy of said bond, sealed bill,

promissory note, or other written evidence of indebtedness

upon which said suit is brought, with such justice of the peace,
and upon the trial of the case the original of said bond, scaled

bill, promissory note, or other written evidence of indebtedness

shall be filed with such justice of the peace ; and if
,

upon the

trial, judgment shall be entered thereon, in favor of the plain

tiff, such bond, sealed bill, promissory note, or instrument o
f

writing, shall be retained b
y the justice so rendering judgment

who shall indorse the sum for which he shall have entered

judgment (provided the same shall in nowise exceed one hun

dred dollars) and shall subscribe his name thereto. And upon

payment, or tender of the amount of such payment, together
with the cost accruing thereon, or securing the payment o

f
the

same by putting in bail for the stay of execution, it shall not

be lawful for the plaintiff to institute any other suit or suits

upon such bond, sealed bill, promissory note, or other instrti-

ment of writing for the recovery of any other sum or sums, the

payment of which is secured b
y the same bond, sealed hill,

promissory note, or other written evidence of indebtedness:
Pr»TiM- Provided, That when an appeal shall be taken from the judg

ment of such justice, it shall be his duty to transmit any

bond, sealed bill, promissory note, or other written evidence

produced before him on trial to the clerk of the district court,

to which such cause shall have been appealed, on or before the

eecond day of the term of the court next after taking su np-

rwiu. peal: Provided, also, That nothing herein contained shall h
e

construed to lessen or in anywise affect the right which any
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creditors now have to demand from any justice of the peace,

any joint and several obligations for the purpose of prosecu
ting any party to said obligations, other than the party against
whom judgment may have been rendered.

Sec. 254. It shall not be lawful for any justice of the peace ^"•,,^,',1""/'"'jiurtmme any.
juugiucul.to purchase any judgment, upon any docket in his possession ;

and for so doing, and for every such offence, such justice shall
forfeit and pay a sum not more than fifty dollars, nor less than
ten dollars, to be recovered by an action before any court hav»

ing jurisdiction thereof, and when collected, shall be paid into
the treasury of the county where such offence was committed.

Said money so collected and paid in shall be for the support of

common schools in said eounty.

Sec. 255. Nothing in this act contained shall be so con- No i.m.pri'!0P:o liu'iiL for liett.

strued as to authorize the arrest or imprisonment of any citi
zen of this territory for debt ; and nothing in this act shall ap»
ply to property, real or personal, goods or chattels, rights or

credits, interests or estates, exempt by law from levy, seizure,
or sale under execution.

FORMS IN CIVIL ACTIONS.

Sec. 256. The following, or equivalent forms, may be used

hy justices of the peace, in, civil proceedings, to be had under
this act, to wit :

FORM OF SUMMONS.

Form ofTerritory of Dakota, )J
t. > S3. suuxiuom.

county of J
To the sheriff or any constable of said county :
In the name of the Territory of Dakota, you are hereby
commanded to summon , if he shall be found in your
county, to be and appear before the undersigned, one of the
justices of the peace in and for said county, on the day J
°f , 18 r at o'clock in the noon
at , in said county, to answer to in a
civil action ; and have you then and there this writ.

Given under my hand, this day of A. D. 18 .

J. P., Justice of the peace.
28
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FORM OF EXECUTION.

Fnrm of Territory of Dakota, 1
exetuUon. •> , '

> 88.
county of J
To the sheriff or any constable of said county :

Whereas, judgment against , for the sum of

lawful money of the United States, and for , cost of

6uit was recovered the day of before me at

the suit of ; these are therefore in the name of

the territory of Dakota, to command you to levy distress on
the goods and chattels of the said , (excepting such

as the law exempts,) and make sale thereof, according to law

in such case made and provided, to the amount of the said sum

together with twenty-five cents for this execution, and the same

return to me within thirty days, to^ be rendered to the said

for said and cost. Hereof

fail not under penalty of the law.

Given under my hand this day of A. D. 18 .

J. P. Justice of the peace.

FORM OF A WRIT OF REPLEVIN.

Form of writ of Territory of Dakota, )
county of J
To the sheriff or any constable of said county :

"Whereas, A. B. complains that C. D. has taken and does

unjustly detain (as the case may be, particularly describing the

goods and chattels to be replevied, and the value thereof,)

therefore, in the name of the Territory of Dakota, you are

commanded that you cause the same goods and chattels to be

replevied without delay ; and if the said A. B. shall give secu
rity as required by law, that you cause the said 'goods and

chattels to be delivered to the said A. B., and also that you
summon the said C. D. to be and appear before me, one of the

justices of the peace in and for said county, on the day

of , A. D. 18 , at o'clock in the noon, at

, in said county, to answer complaint of

Given under my hand this day of , A. D. 18 .

J. P., Justice of the peace.
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Territorv of Dakota, 1 To™ of'V gg. aubpena.

FORM OF BUBPENA.

.1,
county of j

'

In the name of the territory of Dakota, you are hereby re
quired to appear before the undersigned, one of the justices of

the peace in and for said county, at on the

day of , at o'clock, in the noon of
said day, to give evidence in a certain cause then and there to
be tried between , plaintiff, and , de

fendant, on the part of the
Given under my hand, this day of , A. D. 18 .

J. P. Justice of the peace.

FORM OF A VENIRE FOR A JURY.

Territory of Dakota, 1 *>rmo«™nirtj

county of ' '"'"

To the sheriff or any constable of said county :
In the name of the territory of Dakota, you are hereby com
manded to summon to be and appear before the un

dersigned, one of the justices of the peace in and for said coun

ty, on the day of , at o'clock in the

noon of said day, in the town of , to make a

jury for the trial of a civil action between , plaintiff, and

, defendant, and have you then and there this writ.

Given under my hand, this day of A. D. 18 .
J. P. Ju3tice of the peace.

PROCEEDINGS IN CRIMINAL CASES.

Sec. 257. Justices of the peace shall have power and iuris- Jnriidieti« *t... J justices in crJm-
diction throughout their respective counties, as follows : lB»> c»"s-

1. To cause to be kept all laws made for the preservation of
the peace ;

2. To cause to come before them, or any of them, persons
who shall break the peape, and commit them to jail, or bail
them, as the case may require ;

3. To arrest and cause to come before them, persons who at

tempt to break the peace, persons who keep houses of ilKfame
or frequenters of the same, or common prostitutes, and compel
them to give security for their good behavior and to keep the
peace.
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•euipUiui.

Jnftiee to file
complaint.

Tu i«Bne warrant
for arrest of
inilai

4. To cause to conic before them persons who are charged

with committing any criminal offense, and commit them to jail,

or bail them, as the case may require.

Sec. 258". Justices of the peace shall have power to hold a

court subject to the provisions hereinafter contained, to hear,

try and determine the charges for offenses arising within their

respeetive counties, where jurisdiction is conferred uj;on by any
law of this territory.
Sec. 250. Upon complaint made to any justice of the peace

by any constable or other person, that any such offense has

been comraitted within toe county, he shall examine the com

plainant on oath, and the witnesses produced by him, and shall

reduce the complaint to writing, and cause the same to be sub

scribed by the complainant ; and if it shall appear that such
offense has been committed, the said justice shall issue his war

rant, reciting the substance of the complaint, and requiring the

officer to whom it is directed, forthwith to arrest the accused

and to bring him before such justice or some other justice of

the same county, to be dealt with according to law ; and in the

same warrant may require the officer to summon such witnesses

as shall be named therein, to appear and give evidence at the

trial.

Sec. 2G0. The complaint mentioned in the last preceding

section may be substantially in the following form :

county, *)

The Territory of Dakota, r Before Justice (here insert
vs.

[
the name of the justice).

A. B. defendant. j
The defendant is accused of the crime (here name the of

fence.) For that the defendant on the day of *

A. D. 18 , at the (here name the city, village, or township )
in the county aforesaid (here state the act or onrissi'jii consti

tuting the offense, as in an indictment.

Sec. 261. The justice must file such complaint, and mark

thereon the time of filing the same.

Sec. 262. Immediately upon the filing of such complaint,
the justice must, if he deems the grounds of complaint suffi
cient, issue a warrant for the arrest of the accused, directed in

the same manner as a warrant of arrest upon a preliminary
information, and may be served in like manner.
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Sec. 263. The officer -who receives the warrant must serve 0ffl "ov '• *r"st
accuueu.

the same by arresting the defendant, if in his power, and bring
ing him, without unnecessary delay, before the justice who is

sued the sime.

Sec. 26 I. When the defendant is brought before the jus- cl"rE,p t0 h" ,© «■ read to ;tccusod

tice, the cl argo against him must be distinctly read to him, ill's'n^"11"*
and lie sh:tll be asked whether he is presented by his right
name, and be required to plead. If he object that he is wrong
fully named in the information, he must give his right n«rne ;
and if lie refuse to do so, or does not object to the name used
in the compla'nt, the justice shall make an entry thereof in his

docket, and he is thereafter precluded from making any such

objection.

Sec. 265. The defendant may plead the same pleas as upon »*«™«mitto• " * * r plead same n»

an indictment; his pleas may be either oral or written, and u»»ni"<n=im">t

must bo entered on the docket of the justice.

Sec. 2CG. Unon a plea other thin a plea of guilty, if the it defendant do....... not demand Jury
defendant do not demand a trial by jury, the justice must pro- justice must try•'•'•" •> r the issue.
ceed to try the issue unless a change of venue be applied for
by the doFondant.

Sec. 267. If a change of venue be applied for, an affidavit Grounds 'or..... . change of Term*
must be fsltd seating that the justice is prejudiced against the

defendant, or is of near relation to the prosecutor upon the

charge, or the party injured or interested, or is a material wit
ness Lr either pariy, or that the defendant cannot obtain jus
tice before him, as the affidavit verily believes.

Sec. 268. If such affidavit be filed, the change of venue Pmce«iin«' wht'u chaugo of

must be adowed, and the justice must immediately transmit v'"m,e ',"7 w J granted.

all the original papers, and a transcript of all his docket en

tries in tne case, to the next nearest justice in the county,
against whom no such objection has been made, who shall pro

ceed to try the case, unless a jury trial be demanded. No
more than one change of venue in the same case shall be al

lowed. And if there be but one justice in the county, a change

o
f

venue cannot be granted.

See. 2*69. Before the justice has heard any testimony upon Defendant m.r
the trial, the defendant may demand a jury, which in all cases

ieL"a"V"y'

shall be allowed.
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Mann™ «f Sec. 270. If a trial bv jury be demanded, the justice shall
Viocuaug jury. " J * * j

direct any peace officer of the county, to make a list in Writing
of the names of twelve inhabitants of the county, having the

qualifications of jurors in the district court, from which list the

prosecutor and defendant may each strike out three names.

word,7™u™iit Sec. 271. In case the prosecutor or the defendant neglect

ont"name"what or refuse to strike out such names, the justice shall direct some
to bo dune. disinterested person to strike out the names for either or both

of the, parties so neglecting or refusing; and upon such name3

being struck out, the justice must issue a venire directed to any

peace officer of the county, requiring him to summons the six

persons whose names remain upon the list, to appear before

such justice at the time and place named therein, to make a

jury for the trial of the cause.

onver receiving Sec. 272. The officer to whom such venire is delivered must
venire most t . ,
•uiimiou jury, forthwith summons such jurors, and return the venire to the

justice, within the time therein specified, naming the persona

summoned and the manner of service.

KMittUbi Sec. 273. The names of the persons returned as jurors shall
culled.
t'Luik-ngM. be called by the justice, and if upon any such call any of the

persons so named do not appear, or are challenged, or set aside

for any cause, such further number must be summoned as will

make a jury of six, after all legal challenges have been allowed.

CiMiFiwe may Sec. £7-1. This same challenge may be taken by either party
uetaktoby . . . -
either party to any individual juror as on the trial of an indictment for a

misdemeanor, but no challenge to the panel is allowed.

if officer do not Sec. 275. If the officer by whom the venire is received, do
return veil .re,
punished tor not return it as required, he may be punished by the justice as

for a contempt, and the justice shall issue a new venire for the

summoning of the same jurors, upon which the same proceeding"
shall be had as upon the one first issued.

six jnrom eon- Sec. 276. When six jurors appear and are accepted, they
nthulejury. » *r r •

shall constitute the jury,
oath tojurors. Sec. 277. The justice must thereupon administer to them

the following oath or affirmation: "You and each of you do

swear (or you do solemnly affirm, as the case may be), that you

will well and truly try the issue, between the territory of 2>a-

kota and the defendant, and a true verdict give according. 'P

the evidence."
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Sec. 278. After the jury are sworn they must sit together Dulyo1 Jmj-

and hear the proofs and allegations of the parties, which must
be delivered in public, after which they may either decide in

open court or retire for consideration.

Sec. 279. If they do not immediately agree upon a verdict, J,^,"^,*",",1
they must retire with the sheriff of the county, or some consta- "n™"' *u

ble, if either such are in attendance upon the court, or in their
absence, with some person appointed by the justice who shall
be sworn to the following effect : " You do swear that you oath,
will keep the jury together, in some private place, without food
or drink, unless otherwise ordered by the court ; that you will
not permit any person to speak to them, nor speak to them

yourself, unless it be to ask them whether they have agreed

upon a verdict, and that you will return them into court when

they have so agreed."
Sec. 280. When the jury have agreed on their verdict, they v"'ul0fwt!liTer"
must deliver it publicly to the justice, who shall enter it on his
docket.

Sec. 281. The jury must be kept together after the case is Jnrritciitto-

submitted to them, until they have agreed upon and rendered "*reei-

their verdict, unless for good cause the justice sooner discharge
them.

Sec. 282. If the jury be discharged as provided in the last '<«y ai«ciwrg«i* *
. . K without ui;re<#-

fection, the justice may proceed again to the trial in the same '■*•

manner as upon the first trial, and so on till a verdict is ren
dered.

Sec. 283. When the defendant pleads guilty, or is convict- J™*[*
ed, either by the justice or by a jury, the justice shall render ^I'u,'.",,'"'"

judgment thereon of fine or imprisonment, as the case may re-
"u*'"»,"'*ie" •

<luire, being governed by the rules prescribed for the district

court, as far as the same are applicable, in rendering such

judgment.
o «i »

Jiiflrmpjit maj
Sec. 284. A ludgment that the defendant pay a fine m y Mnteth.t
1 . . . dctenUant bo

also direct that he be imprisoned until the fine is satisfied. imprisonedr Willi tint' Is paid
Sec. 285. When the defendant is acquitted, either by the when u>femi«it

justice or by a iury, he must be immediately discharged. mt-iiimwrJ J J >
_

•> o disi-liargfd.
Sec. 286. When the defendant is acquitted, the justice shall, when jusiiee
"he is satisfied that the prosecution was malicious or without Sn^VroVi
Probable cause, tax the cost against the prosecuting witness and

cu""s """"""'■

reader judgment therefor.
28*
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c-rHiratooi Sec. ogy Whenever a conviction is had upon a plea of euil-

ty or upon trial, the justice must make and sign with his name

of office a certificate of such conviction, in which it shall be

sufficient briefly to state the offence charged and the conviction

and judgment thereon, and if ;tny fine has been collected, the
amount thereof.

™'ic"oIub( ^ec. 288. Within twenty days after such conviction, the jus-

^U-'Iiajrl 'ice must cause such certificate to be filed ra the office of the

di'-'tria court' clerk of the district court in and for the county where the con

viction was had.

wbo«haii«p- gec_ 289. The judgment shall be executed by a peace officer
cute judguiet-t. J ° •' r

oT the county where the conviction is had, by virtue of the war

rant under the hand of the justice, specifying the particulars of

the such judgment.

Fine, to whom Sec. 290. If a fine bo imposed and ps id before commitment,
p-r,.!..Tcr, to . . .
wiiattwe it shall be received bv the justice, and by him paid over to the
ajiulied. "

.

county treasurer, within thirty days after the receipt thereof,

for the use of the schools in the county, as provided by law.

Trhen defendant Sec. 291. If the defendant be committed for not paying!
committed Hir ,
nut payiugiine. fine, he may pay it to the sheriff of the county, but to no ether

person, who must, in like manner, within thirty days after the

receipt thereof, pay it into the county treasury for the use of

the schools in the county, as provided by law.

jmtieetoexe- gce> 292. If the fine or any part thereof is paid to the jus-
fute duplicate * r r «•

r.r.-iiH»i«rtiuei tjce 0,. slieriff, be must execute duplicate receipts thereof, one

of which he must Hie without delay with the register of deeds

or recorder of deeds in and for the county.

Rimer party Sec. 293. Either party may appeal from the judgment to the

district court of the county in which the trial was had ; the ter

ritory in the same manner as the defendant.

justice to in- Sec. 29-1. The justice, rendci in,? judgment affninst the defen-
fi.rm .{.feml.int .....
or iii» right of dant, must inform him of his rHit to appeal therefrom, and
appeal. ' o r r *

the defendant may thereupon tnke an appeal by giving notice

orally to the justice that he apptals, and the justice must make

an entry on his docket of the giving of such notice.

■imticcflxbaii Sec. 295. The justice must, thereupon, enter an order on

his docket, fixing the amount in which bail may be given by
the defendant, and the execution of the judgment against the
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defendant shall not "be stayed, unless bail in that amount be

undertaking.put in by an undertaking substantially in the following form : u"™,"'^
The Territory of Dakota, \

county, J
A. B. having been convicted before C. D.a.just e of the peace
of said county, of the crime of (here designate it generally, as
in the information,) by a judgment rendered on the day of

, A. D. 18. , and having appealed from said judgment to
the district court of said county; we, A. B. and E. F. (or I.
E. F.,) or (v?e, E. F. and H. G,) hereby undertake that the said
A. B. vrili appear in the district court of said county at the next
term thereof, and abide the judgment of said court, and not de
part 'without leave of the same, or that we will pay to the Terri

tory of Dakota the sum of dollars(the amount of the bail fixed)
for the use of common schools of said county.

A. B.
E. F.

Acknowledged before and accepted by me, at inthecounty
of this day of A. D. 18.,

C. D. Justice of the peace.

Sec. 29G. The bail must possess the qualifications required Q«aU«e»u«»«

in cases of appeal from the district to the supreme court of the
territory.

Sec 297. The bail may betaken by the justice who rendered Bail taken by
,i . , , . . . , , any magiatrat*.
tne judgment, or by any magistrate in the county v-'ho has au

thority to admit the bail, or by the district court, or the clerk

thereof.

Sec. 298. "When an appeal is taken, the justice must cause in ««« of »P-
i. ... *

i i • • peal, material
all material witnesses to enter into an undertaking, as in a case wiuie»ie»to■

m . enter into
where a defendant is held to answer on a preliminary examina- undertaking, &•

tion, to appear and testify on the trial of the appeal in the dis
trict court, at a term at which it is returnable, and shall as

«oon as practicable, and at reast ten days before the first day of
such term of the district court of the county, file in the office
of the clerk thereof, u certified copy of the entries on his dock

et, together with all the undertakings and papers in the case.

Sec. 209. The cause, when thus appealed, shall stand for The «»««« when
. _

'
. appealed shall

trial anew in the district court, in the-same manner that it "ami tor lti*13 de novo.

should have been tried befors the justice, and as nearly a3
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practicable, as an issue of fact upon an indictment, without re*

gard to technical errors, or defects, which have not prejudiced

the substantial rights of either party, and the court has full

power over the case, the justice of the peace, his docket entries

and his return, to administer the justice of the case, according

to the law, and shall give judgment accordingly.

Ho »rpeai is gec, 300. No appeal from the judgment of a justice of ths
criminal ca»« *r - ° *

di«inis»ed. peace in a criminal case shall be dismissed.

certain proceed- gec. 301. If any proceedings be necessary to carry the
hiss had in dia- » * ° j • r.tnet court. judgment upon the appeal into effect, they shall be had in the

district court.

MISCELLANEOUS PROVISIONS IN CRIMINAL CASES.

certain .ffensea Sec. 302. No assault, battery or affray shall be indictable,
tried in gumma-

'
• j •

rr manner. but all such offenses shall be prosecuted and determined m a
Fuuiahmcnt. . . ,

summary manner, by complaint made before a justice of the

peace, and on conviction thereof, the offender may be punished

by fine not less than five dollars, nor more than one hundred

dollars, according to the nature of the offense.

Buty of juaiico Sec. 303. If any justice of the peace shall have any knowl-
when ofTensea * "

. .
committed m his edge that any of the offenses mentioned in the last section,
pretence or ° J

knowied"8 are aDout to De committed, he shall issue his warrant and pre
ceed as is directed, when complaint has been made ; and if any

such offense is committedj threatened or attempted in his pres

ence, he shall immediately arrest the offender, or cause it to be

done, and for this purpose no warrant or process shall be ncc«

essary ; but the justice may summon to his assistance any sher

iff, coroner or oonstable, and all other persons there present,

whose duty it shall be to aid the justice in preserving the peace,

arresting and securing the offenders and all such as obstruct or

prevent the justice, or any of his assistants in the performance
of their duty ; and any person who shall, when summoned to

aid in arresting and securing an offender, refuse to give such

assistance, shall pay five dollars to the use of the common

schools of said county.

Breach or recog- Sec. 304. In case of the breach of any recognizance entered
nuance to bo J °

tiT«tflc7ur°t
dis' int0 in a criminal case, the same shall be certified and return'

ed to the district court, to be proceeded in according to law.
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Sec. 305. If, in the progress of any trial before a justice of JSln he h""0"
the peace, under the provisions of this act, it shall appear to "uViiaiction.
the justice that he has not final jurisdiction in the case before

him, and the accused ought to be put upon his trial for an of

fense cognizable before the district court, the justice shall im

mediately stop all further proceedings before him and pro
ceed as in other criminal cases cognizable before the district
court.

Sec. 306. In all criminal cases aribing under this act, it J*,1™"1° ' m criminal vase

shall be the duty of the justice of the peace acting, to sum
mon the injured party, and all others whose testimony may bo
deemed material, as witnesses at the trial, and to enforce their
attendance by attachment, if necessary.
Sec. 307. In all cases of conviction under the provisions of Jn«tic*'« dutrr In case of
this act, the justice shall enter judgment for the fine and costs conviction,

against the defendant, and may commit him until the judgment
is satisfied, or issue execution on the judgment to the use of
the common schools of said county.

Sec. 308. If the judgment of the justice shall be affirmed wfflh™^'}*"*ni
or upon any trial in the district court, the defendant shall be <Ul"nct C0Btt-

convicted, and any fine assessed, judgment shall be rendered

for such fine and costs in both courts against the defendant and
his sureties.

Sec. 309. When a trial under the provisions of this act shall Continuances »•
, , , . .

*
»fTectinK

he continued by the justice it shall not be necessary for the »!•""•

justice to summon any witness who may be present at the con

tinuance, but said justice shall verbally notify such witness

es, as either party may require, to attend before him to testify
in the cause on the day set for trial, which verbal notice shall
he as valid as the summons.

Sec. 310. The justice may require of the complainant to s»cndty tor
. . -i . , co,t»-

give security for costs, as in civil cases security may be re

quired of the plaintiff, and if he refuse, the justice may dismiss
the complaint.

Sec. 311. In all cases under the provisions of this act, ""•» «° *•

*here fines, penalties and forfeitures are paid into the county

treasury, such money shall be added to the school fund of such

County^ for the support of common schools.



444 JUSTICES CODE.

wrh«'pi!riy'neg- ^ec. **12. If any person who shall have received any such
line" orer?7 fine> penalty or forfeiture, or any part thereof, shall neglect to

pay over the same pursuant to the provisions of this act, it

shall be the duty of the district attorney immediately to com

mence suit therefor, and to prosecute the same diligently to

effect. And if the district attorney fail so to do, it shall be
be the duty of the county superintendent of schools or public

instruction, or the judge of probate to institue such suit and to'

prosecute the same to final judgment, and to collect the same

for the uses mentioned in section three hundred and nine,

whnn prop «rtjr Sec. 313. No propertv, either real or personal, shall be ex-

empt from levy, seizure or sale, by virtue of any execution,

writ or attachment, or any other final process of a justices'

court, or of the district court, issued on a judgment rendered

by a justice of the peace, or, if upon an appeal, by the district
courts, for costs, fines, penalties, or forfeitures of underta

kings and bonds in the courts of justices of the peace, author

ized by law, or in the district courts, in actions and proceed

ings injustices courts, and appealed or certified to the district

court, any laws now in force, to the reverse notwithstanding.

FrriimiDfty ex- Sec. 314. When it shall be brought to the knowledge of a
aminatioo wh*>n

COURT OF INQUIRY.

l it shall be brought to I
fiuirurisdicuon justice °f tne peace that a criminal offense, of which he has not

final jurisdiction, has been committed within his county, he

shall forthwith cause the offending person to be brought before

him.

»uti!.i«T!"{
^ec" ^^" ^"ae just'ce shall, by the usual process, compel

wuucs.es. the attendance of witnesses on the part of the territory, and

by the request and at the expense of the accused, he shall in

like manner compel the attendance of witnesses on the part of

the accused.

nun inquire Sec. 316. The justice shall diligently inquire into the ac-
iuto accusalioa . .
putikiy. cusation publicly, and examine under oath such witnesses as

may be in attendance, as to the guilt or innocence of the ac

cused.

wnenjnstue Sec. 317. After inquiring into the case as fully as circum"
Eball commit id J
Kcusni. stances will admit and justice would seem to require, if the jus

tice believes that the accused has committed a criminal offence
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hen i oceire
bail mad bow.

of which the justice has not final jurisdiction, but which is

cognizable by the district court, the justice shall commit the

accused to the county jail to await tbe finding of the grand ju
ry and the action of the district court thereon at the next term
thereof.

Sec. 318. If the offense charged be bailable under the stat- wie
utes of the territory, the accused shall be admitted to hail in a
sum to be fixed by the justice, with good and sufficient surety
to be approved by the justice, conditioned that he appear on

the first day of the next term of the district court (naming the

district) and await the finding of the grand jury and the action
of said court thereon, and that he will appear before said
court from day to day during the term, and that he will not
thence depart unless discharged by the court. Upon the ten

dering and acceptance of such hail, the justice shall order the
accused to be set at large.

Sec. 319. If the offence charged be bailable, and the justice acmum rom»ini/.,,
,, , , , , ., . . In cuitody until

lias fixed the amount ol penalty, the accused shall remain in t>»u ruru«h«i.

custody or confinement until such bail is produced as provided
in the last preceding section.

FORMS IN CRIMINAL PROCEDURES.
Sec. 320. The following, or equivalent forms may be used Form«t
by justices of the peace in criminal proceedings, to be had un-

w*"*at"

dcr this act.

FORM OF WARRANT.

Territory of Dakota, 1
county of jSS'
To the sheriff or any constable of said county :
Whereas, , has this day complained in writing
to me, on oath, that did on the day of

A. D. 18 . at , and prayed that
'ta said might be arrested and dealt with ac

cording to law ; now therefore in the name of the territory of
Dakota, you are hereby commanded forthwith to apprehend
l"e said and bring him before me, to be dealt
*'th according to law.

Given under my hand, this day of A. D.
13 .

' '

J. P. Justice of the peace.
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Form of
rrriifleate of
conTictiun.

FORM OF CERTIFICATE OF CONVICTION.

Territory ofDakota, 1J e ' >SS.
county of J
At a justices' court held at my office in said county, for tie
trial of for the offence hereinafter stated, the said

of, &c, was convicted of having on the

day of , A. D. 18 , at in said

county (here state the offence as in the warrant,) and upon such

conviction, the said court did adjudge and determine that the

said should pay a fine of dollars, (and if

imprisonment he allowed, add) and be imprisoned in the com

mon jail of the county days, (i
f the fine he paid,

add) and the said fine has been paid to me.

Given under my hand, this day of , A. D. 18 .

J. P. Justice of the peace.

FORM OF EXECUTION.

Yarn of
execution. ■SS.

Territory of Dakota, 1

county of J

To the sheriff or any constable of said county :

"Whereas, at a justice's court held at my office in said county

for the trial of , for the offense hereinafter stated, the

said of, &c, was convicted of having, on the day

of , A. D. 18 in said county, (here state the offense as

in the warrant,) and upon conviction the said court did adjudge

and determine that the said should pay a fine of

dollars; and whereas, the said fine has not been paid b
y the

said , these are therefore, in the name of the territory o
f

Dakota, to command you to levy distress on the goods and

chattels, &c, (as in execution against the goods in civil cases.

FORM OF ORDER TO BRING UP PRISONMt.

Form of order Territory of Dakota,
to bring up » '

prisoner,
•S3.

r r 1
'

county of J

To the keeper of common jail of said county :

The undersigned, one of the justices of the peace in and for

said county, sitting at a court for the trial of now in

your custody in the common jail of said county, in the name
of the territory of Dakota, do hereby order and direct you to
bring the said forthwith before me, at my office in said
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county, together with the warrant by which he was committed

to your custody, in order that he may be tried.

Given under my hand, this day of , A. D. 18 .
J. P, Justice of the peace.

Territory of Dakota,
county of

FORM OP COMMITMENT UPON SENTENCE.

S3.
}'

To any constable and the keeper of any common jail of said r°™ »f com-»
_^^

r ./ u mitmenfi upon

county : Whereas, a justice's court held at my office in said »eni«nce.

county, for the trial of , for the offense hereinafter stated,

the said , of &c, was convicted of having, on the

day of , A. D. 18 , in the said county ; (here state

the offense, as in the warrant), and upon conviction the said

court did adjudge and determine, that the said should be

imprisoned in the common county jail of said county for

days ; therefore, you the said constable, are commanded in the

name of the territory of Dakota forthwith to convey and deliver
the said to the said keeper ; and you the said keeper, are

hereby commanded to receive the said into your custody,
in the said jail, and there safely keep antrl the expiration of
said days, or until he shaH be thence discharged by due

course of law.

Given under my hand, this day of , A. D. 18 .
J. P., Justice of the peace.

FORM t)F COMMITMENT AFTER ARREST, AND BEFORE TRIAL.

Territory of Dakota, \
county of J

SS#

To the sheriff or any constable, and to the keeper of the *0rm of
common jail of said county ; »

"r "« »mi

Whereas, has been this day brought before the under*

signed, one of the justices of the peace in and for said county,
charged on the day of , A. D. 18 . , in said

county (here state the offense, as in the warrant,) and the
8a'd not having given bail to appear and answer for the
'aid offense, therefore you the said constable, are commanded
■n the name of the territory of Dakota, forthwith to convey,
Mid deliver into the custody of the said keeper the body of the
Bai(l ; and you the said keeper are hereby commanded

com
mitment after
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to receive the said into your custody in the said jail, and
him there safely keep, until he shall he required to be brought
before the court to be tried, or shall be- otherwise discharged

by due course of la-w.

Given under my hand, this day of , A. D. 18 .

J. P., Justice of the peace.

FORM OF COMMITMENT 'WHERE JUSTICE ON THE TRIAL SHALL.

FIND THAT HE HAS NOT JURISDICTION OF THE CASE.

Form at com- Territory of Dakota, 1 „nutineat when J « ' > 88..
justice «hHii una county 01 Jtint he had no mi 1 »m i 1 i^ * *
juuxiiotiom. lo the sheriff or any constable, of said county :

Whereas, of, &c, has been brought this day before
the undersigned, one of the justices of the peace of said county,

charged on. the oath of , with having, on the day

of , A. D. 18 , in said county committed the of«

fense of , (here state the offense charged in the warrant,)

and in the progress of the trial on said charge, it appearing to

the said justice that tho said had been guilty of the of

fense of , (here state the new offense found on the trial,)

committed at the time and place aforesaid, of which offense the

said justice has not final jurisdiction ; and whereas, after ex<

amiaation had in due form of law,, touching the said charge and

offense last aforesaid, tho said justice did adjudge that the said

offense had been committed, and that there was probable cause

to believe the said to be guilty thereof; and whereas,

the said has not offered sufficient bail for his appearance

to answer for said offense, you are therefore commanded forth

with to take the said , and him convey to the comraen

jail of said county, the keeper whereof is hereby required to

detain him in custody, in said jail, until he shall be thence dis

charged according to law.

Given under my hand, this day of , A. D. 18 -

J. P. Justice of the peace.
cjrisin «<*. gec 321. And be it further enacted, that an act entitled

"An act defining the jurisdiction and procedure before jus
tices of the peace, and of the duties of constables in civil cases ;

approved May thirteenth, eighteen hundred and sixty-two; and

an act entitled "An act defining the jurisdiction of justices of
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the peace in criminal cases, and of the proceedings therein,"

approved May thirteenth, eighteen hundred and sixty-two, and
also an act entitled " An act denning the courts and jurisdic
tion of justices of the peace," approved January seventh, eigh
teen hundred and sixty-three, be and the same are hereby re

pealed.

Sec. 322. This act shall take effect from and after its pas

sage and approval.

Approved, January 4th, 1866.

When to Uka

AMENDMENTS.

CHAPTER 3.

An Act to amend Chapter XIX of the Session Laws of 1864-5.

Be it enacted by the Legislative Assembly of the Territory of
Dakota :

That Section 1, chapter XIX of session laws of 1864-5, bo
amended to read as follows :

Section 1. No person shall lay eut strychnine or other poi- *[[1{,crh*l"'°r
son, within the limits of any town or within one mile of any ^hnl!" '""''

dwelling house, or any barn, stable, or outbuilding, used at the
time for the keeping or shelter of horses, cattle, sheep or swine;
°r within one half mile of any traveled thoroughfare on the
ceded lands of this territory.

Sec. 2. All persons who shall violate the provisions of this p""*ltJ''
act shall be deemed guilty of a misdemeanor.

Sec. 3. This act shall take effect from and after its approval. ^«°
t0 ,lfc*

Approved, December 21st, 1866.
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