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ARTICLE 69...;05.2 

SURFACE COAL MINING AND 
RECLAMATION OPERATIONS 

General Provisions 
Restrictions on Financial Interests of Employees 
Exemption for Coal Extraction Incident to 

Government-Financed Highway or Other 
Construction 

Areas Unsuitable for Mining 
Permit Applications - General Requirements 
Permit Applications - Requirements for Legal, 

Financial, Compliance, and Related 
Information 

Permit Applications - Extended Mining Plan -
Requirements for Information on Environmental 
Resources 

Permit Applications - Permit Area - Requirements 
for Information on Environmental Resources 

Permit Applications - Permit Area - Requirements 
for Operation and Reclamation Plans 

Permit Applications - Review, Public 
Participation, and Approval or Disapproval 

Permit Reviews, Revisions, and Renewals -
Transfer, Sale, or Assignment of Rights 
Granted Under Permits 

Performance Bonds - Liability Insurance 
Performance Standards - General Requirements 
Performance Standards - Casing and Sealing of 

Drilled Holes 
Performance Standards - Suitable Plant Growth 

Material 
Performance Standards - Hydrologic Balance -

General Requirements 
Performance Standards - Use of Explosives 
Performance Standards - Disposal of Excess Spoil 
Performance Standards - Waste Materials 
Performance Standards - Dams and Embankments 

Constructed of or Impounding Coal Processing 
Waste 

Performance Standards - Backfilling and Grading 
Performance Standards - Revegetation 
Performance Standards - Postmining Land Use 
Performance Standards - Roads - Other 

Transportation Facilities - Support Facilities 
Performance Standards - Operations in Alluvial 

Valley Floors 
Performance Standards - Prime Farmland 
Requirements for Research Plots and Permits for 

Experimental Surface Coal Mining and 
Reclamation Operations 
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69-05.2-28 
69-05.2-29 
69-05.2-30 

Inspection.and Enforcement 
Small Operator Assistance 
Off-Permit Use of Other Minerals 
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CHAPTER 69-05.Z-01 
GENERAL PROVISIONS 

Section 
69-05.2-01-01 
69-05 . 2-01-02 
69-05.2-01-03 

Applicability of Article 
Definitions 
Promulgation of Re~aiaeieas Rules -

69-05.2-01-04 
·69-05.2-01-05 
69-05.2-01-06 

Notice - Hearing 
Notice of Citizen Suits 
Computation of Time 
Intervention 

69-05 . 2-01-07 Petitions for Award of Costs and Expenses -
Answer - Awards - Judicial Review 

69•05.2-01-01. APPLICABILITY OF ARTICLE. The requirements 
of this article apply to any person conducting surface coal mining 
operations; ·' and to all surface coal mining operations conducted 
after August ~ 1980, on lands from which the coal had not yet 
been removed ""and to any other lands used, disturbed,- or 
redisturbed in con~ection with or to facilitate mining or to 
comply with the re irements of North Dakota Century Code chapter 
38-14 . 1 or of this ar "cle . The requirements of this article do 
not apply allowing activities: 

1. 

2. 

3. 

4. 

The coal by 
landowner's own no ommercial use 
leased by the landow 

a landowner for 
from land owned 

the 
or 

The extraction, for ercial purposes, of less than 
two hundred fifty tons .80 metric tons] of coal by 
surface mining activities. within twelve consecutive 
calendar months at any one loc tion and not affecting 
more than two acres [0.81 hect res] of land during the 
entire life of the mining operatio~ 

The removal of any coal pursuant to reclamation 
~ 

operations under North Dakota Centur~ode chapter 
38-14.2. 

The extraction of coal as an incidental part f federal, 
state, or local government-financed highway o~ other 
construction, except as provided by chapter 69 - 05 . 2-03 . 

' 
' ' ~ 
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5. The extraction of two hundred 
tons] or less of coal pursuant 
permit issued by the office of 

History: Effective August 1, 1980 . 

General Authority 
NDCC 38-14 . 1-03 

fifty tons [226.80 metric 
to a coal exploration 

the state geologist. 

Law Implemented 
NDCC 38-14.1-02, 

38-14.1-10, 
38-14.1-37 

69-05 . 2-01-02. DEFINITIONS. The definitions contained in 
North Dakota Century Code section 38-14.1-02 shall apply to this 
article and, as used throughout this article, the following terms 
have the specified meaning except where otherwise indicated: 

i~--UAeie-~es~--ra~ioU-means-~he-reia~ion-o£-qaiek-asse~s-~o 
earren~-i±aoii±~±es~ 

%~ 1. "Adjacent area" means land located outside the affected 
~'a~ ex~eneee--m±n±ng--~ian--area; or permit area, 
~ depending on the context in which "adjacent area" is 
~ used, where air, surface or ground water, fish, 
~ wildlife, vegetation, alluvial valley floors, or other 

resources may be adversely impacted by surface coal 
mining and reclamation operations. 

3~ 2. "Affected area" means any land or water upon or in which 
surface coal m1n1ng and reclamation operations are 
conducted or located. 

4~ 3 . "Agricultural activities" means, with respect to 
alluvial valley floors, the use of any tract of land for 
the production of animal or vegetable life, where the 
use is enhanced or facilitated by subirrigation or flood 
irrigation associated with alluvial valley floors. 
These uses include, but are not limited to, the 
pasturing, grazing, or watering of livestock, and the 
cropping, cultivation, or harvesting of plants whose 
production is aided by the availability of water from 
subirrigation or flood irrigation. Those uses do not 
include agricultural practices which do not benefit from 
the availability of water from subirrigation or flood 
irrigation. 

5-: 4 . "Agricultural use" means the use of any tract of land 
for the production of animal or vegetable life. The 
uses include, but are not limited to, the pasturing, 
grazing and watering of livestock, and the cropping, 
cultivation and harvesting of plants . 
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s. "Aquifer" means a zone, stratum, 
can store and transmit water in 
for a specific use. 

or group of strata that 
sufficient quantities 

1~--UAssee--raeieU--meaas--eke--reiaeiea--e£-eeeai-assees-ee 

eeeai-iiaeiiieies~ 

6 . "Best technology currently available" means equipment, 
devices, systems, methods, or techniques which will: 

a. Prevent, to the extent possible , additional 
contributions of suspended solids to streamflow or 
runoff outside the permit area, but in no event 
result in contributions of suspended solids in 
excess of requirements set by applicable state law. 

b. Minimize, to the extent possible, disturbances and 
adverse impacts on fish, wildlife and related 
environmental values, and achieve enhancement of 
those resources where practicable. 

c. The term includes equipment, devices, systems, 
methods, or techniques which are currently available 
anywhere as determined by the commission, even if 
they are not in routine use . 

d. The term includes, but is not limited to, 
construction practices, siting requirements, 
vegetative selection and planting requirements, 
animal stocking requirements, scheduling of 
activities, and design of sedimentation ponds . 

e. The commission shall have the discretion to 
determine the best technology currently available on 
a ~ase-by-case basis. 

9~--uea~i~ai--asseesU--meaas--eaese--assees--saea--as--iaad; 

baiidiags;-aad-eqai~meae-aeid-£er-ase-ia-eae--predaeeiea 

er-saie-e£-eeker-asse~s-er-serviees~ 

7 . "Cash" means: 

a . All cash items except cash: 

(1) Restricted by an agreement. 

(2) Described as earmarked for ·a particular 
purpose. 

b. Short-term investments such as stocks, bonds, notes, 
and certificates of depos it, where 
ability to sell them in the 
established by the permittee. 
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ih· 8. "Cemetery" means any area of land where human bodies are 
interred. 

i%'=' 9. "Coal mining operation" means, for purposes of 
restrictions on financial interests of employees, the 
business of developing, producing, preparing, or loading 
bituminous coal, subbituminous coal, anthracite, or 
lignite, or of reclaiming the areas upon which such 
activities occur. 

. i3'=' 10. "Coal processing plant" means a collection of facilities 
where run-of-the-mine coal is subjected to chemical or 
physical processing and separated from its impurities. 
The processing plant may consist of, but need not be 
limited to, the following facilities: loading 
facilities; storage and stockpile facilities; sheds, 
shops, and other buildings; water treatment and water 
storage facilities; settling basins and impoundments; 
coal processing and other waste disposal areas; roads, 
railroads, and other transport facilities . 

%4'=' 11 . "Coal processing waste" means earth materials which are 
combustible, physically unstable, or toxic-forming, 
which are wasted or otherwise separated from product 
coal and slurried or otherwise transported from coal 
preparation plants after physical or chemical 
processing, cleaning, or concentrating of coal. 

iS'=' 12. "Collateral bond" means an indemnity agreement in a sum 
certain payable to the state of North Dakota executed by 
the permittee and which is supported _by the deposit with 
the commission of cash, negotiable bonds of the United 
States or of North Dakota, or negotiable certificates of 
deposit of any bank organized or transacting business in 
the st~te of North Dakota or a perfected lien or 
security interest in real p-roperty . 

i6-:- 13. "Combustible material" means organic material that is 
capable of burning, either by fire or through a chemical 
process (oxidation), accompanied by the evolution of 
heat and a significant temperature rise. 

i:t":" 14. "Common-size comparative balance sheet" means item 
amounts from a number of the permittee's or permit 
applicant's successive yearly balance sheets arranged 
side by side in a single statement followed by common­
size percentages whereby: 

a. The asset total is assigned a value of one hundred 
percent . 

b . The total of liabilities and owner equity is also 
assigned a value of one hundred percent. 
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c. Each individual asset, liability and owner equity 
item is shown as a fraction of one of the one 
hundred percent totals. 

~8":' 15. "Conunon-size comparative income statement" means a 
permittee's income statement amounts for a number of 
successive yearly periods arranged side by side in a 
single statement followed by common-size percentages 
whereby net sales are assigned a one hundred percent 
value, and then each statement item is shown as a 
percentage of net sales. 

~9":' 16. "Community or institutional building" means any 
structure, other than a public building or an occupied 
dwelling, which is used primarily for meetings, 
gatherings, or functions of local c~v~c organizations, 
or· other community groups; functions as an educational, 
cultural, historic, religious, scientific, correctional, 
mental health, or physical health care facility; or is 
used for public services, including, but not limited to, 
water supply, power generation, or sewage treatment. 

l9":' 17. "Compaction" means increasing the density of a material 
by reducing the voids between the particles and is 
generally accomplished by controlled placement and 
mechanical effort such as from repeated application of 
wheel, track, or roller loads from heavy equipment. 

li":' 18. "Complete inspection" means an onsite review of a 
permittee's or operator's compliance with all permit 
conditions and requirements imposed under North Dakota 
Century Code chapter 38-14 . 1 and this article, within 
the entire area disturbed or affected by surface coal 
mining and reclamation operations and includes the 
collect1on of evidence with respect to every violation 
of those conditions or requirements. 

l%-: 19 . "Complete permit application" means an application for a 
surface coal mining and reclamation operations permit ; 
which contains all information required by North Dakota 
Century Code chapter 38-14.1 and this article, to allow 
the commission to initiate the notice requirements of 
North Dakota Century Code section 38-14 . 1-18 and a 
technical review for the purpose of complying wi th the 
permit approval or denial standards of North Dakota 
Century Code section 38-14 . 1-21 and of this article . 

l3-:- 20 . "Cooperative soil survey" means a field or other 
investigation that locates, describes, classifies and 
interprets for use the soils in a given area. Such 
survey must meet the standards of the national 
cooperative soil survey and is the type of survey that 
is usually made for counties by the United States 
department of agriculture soil conservation servi ce in 
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cooperation with agencies of the state and, in some 
cases, other federal agencies . If such survey is not 
available and a permit applicant is required to cause 
such a soil survey to be made, the scale of the soils 
map produced shall be 1:20,000 . 

%4~ 21. "Cropland" means land used for the production of adapted 
crops for .harvest, alone or in a rotation with grasses 
and legumes, and includes row crops, small grain crops, 
hay crops, nursery crops, orchard crops and other 
similar specialty crops . Land used for facilities in 
support of cropland farming operations which is adjacent 
to or an integral part of these operations is also 
included . 

%5~--uettrrea~---asse~sU---meaas--easa--aao--asse~s--~aa~--are 

reaseaably-ex~ee~ed-~e-be-realized-ia-easa--er--seld--er 

eeasamed-wi~hin-eae-year~ 

%6~--U€ttrrea~--liabili~iesU--meaas-oeb~s-er-e~aer-ebliga~ieas 

~ha~-mtts~-be-~aid-er-liqttida~ed-wi~hia-a-sher~-~eried-e£ 
~ime; -ttsaally-a-year~--Ihis-saall-alse-inelttde-divioeads 

~ayable-ea-~re£erred-s~eek-wi~ain-oae-year~ 

%~~--€arrea~--ra~ieU--meaas-~ae-rela~ioa-e£-earrea~-asse~s-~o 

ettrrea~-liabili~ies~ 

%8~ 22. "Developed water resources" means, 
purposes, land used for storing water 
uses such as stockponds, irrigation, 
flood control, and water supply. 

for land use 
for beneficial 

fire protection, 

%9~ 23. "Direct financial interest" means ownership or part 
ownership by an employee of lands, stocks, bonds, 
debentures, warrants, partnership shares, or other 
holdings, and also means any other arrangement where the 
employee may benefit from the employee's holding in or 
salary from coal mining operations. Direct financial 
interests include employment, pensions, creditor, real 
property and other financial relationships. 

39~ 24. "Disturbed area" means those areas that have been 
affected by surface coal mining and reclamation 
operations. Those areas are classified as "disturbed" 
until reclamation is complete and the performance bond 
or other assurance of performance required by North 
Dakota Century Code chapter 38- 14.1 and this article is 
released. 

3h 25. "Diversion" means a channel, embankment, 
manmade structure constructed to divert water 
area to another. 
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3~-: 26. "Embankment" means an artificial deposit of material 
that is raised above the natural surface of the land and 
used to ~ontain, divert, or store water, support roads 
or railways, or for other similar purposes . 

33-: 27. "Emergency spillway" means the spi llway designed to 
convey excess water through , over, or around a dam. 

34-: 28 . "Employee" means, for purposes of restrictions on 
financial interests of employees: any person employed 
by the commission as a state employee who performs any ! 
function or duty under North Dakota Century Code cha~~· ~ 
38-14 . 1; advisory board.l... er commi ssion membersY £_E -........::._ 
consultants who perform any decisionmaking functions for 
the commission under authority of state law or 
regulations; and any other state employee who performs 
any decisionmaking function or duty under a cooperative 
agreement with the commission. This definition does not 
include: the public service commissioners, who file 
annually with the director of the office of surface 
m1n1ng reclamation and enforcement, United States 
department of the interior; eensH%tants; and members of 
advisory boards or commissions established in accordance 
wi th state laws or regulations to represent multiple 
interests, such as the North Dakota reclamation advisory 
committee. 

35-: 29 . "Ephemeral stream" means a stream which flows only in 
direct response to precipitation in the immediate 
watershed or in response to the melting of a cover of 
snow and ice, and which has a channel bottom that is 
always above the local water table . 

36-: 30. "Essential hydrologic functions" means with respect to 
alluvial valley floors, the role of the valley floor in 
collecting, storing, regulating, and making the natural 
flow of surface or ground water, usefully available for 
agricultural activities, by reason of its position in 
the landscape and the characteri stics of its underlying 
material. A combination of those functions provides a 
water supply during extended periods of low 
precipitation . 

a . 

b. 

The role of the val l ey floor in collecting wa t er 
includes accumulating runoff and discharge from 
aquifers in sufficient amounts to make the water 
available at the alluvial valley floor -greater than 
the amount available from direct precipitati on . 

The role of the alluvial valley floor in stori ng 
water involves limiting the rate of discharge of 
surface water, holding moisture i n so i l~, and 
holding ground water in porous materials . 
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c. The role of the alluvial valley ~loor in regulating 
the natural flow of surface water results from the 
characteristic configuration of the channel flood 
plain and adjacent low terraces. 

d. The role of the alluvial valley floor in regulating 
the natural flow of ground water results from the 
properties of the aquifers which control inflow and 
outflow. 

e . The role of the alluvial valley floor in making 
water usefully available for agricultural activities 
results from the existence of flood plains and 
terraces where surface and ground water can be 
provided in sufficient quantities to support the 
growth of agriculturally useful plants, from the 
presence of earth materials suitable for the growth 
of agriculturally useful plants, from the temporal 
and physical distribution of water making it 
accessible to plants throughout the critical phases 
of the growth cycle either by flood irrigation or by 
subirrigation, from the natural control of alluvial 
valley floors in limiting destructive extremes of 
stream discharge, and from the erosional stability 
of earth materials suitable for growth of 
agriculturally useful plants. 

3T":" 31. "Existing structure" means a structure or facility used 
in connection with or to facilitate surface coal mining 
and reclamation operations for which construction began 
prior to August 1, 1980. 

38":" 32. "Extraction of coal as an incidental part" means the 
extraction of coal which is necessary to enable 
government-financed construction to be accomplished. 
Only that coal extracted from within the right of way, 
in the case of a road, railroad, utility line or other 
such construction, or within the boundaries of the area 
directly affected by other types of government-financed 
construction, may be considered incidental to that 
construction. Extraction of coal outside the right of 
way or boundary of the area directly affected by the 
construction shall be subject to the requirements of 
North Dakota Century Code chapter 38-14.1 and this 
article. 

39":" 33. "Fish and wildlife habitat" means lands qr waters used 
partially or wholly for the maintenance, production, 
protection, or management of species of fish or 
wildlife. 

49":" 34. "Flood irrigation" means, with respect to alluvial 
valley floors, ~rr~get±on supplying water to plants by 
natural overflow, or the diversion of flows in which the 
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surface of the soil is largely covered by a sheet of 
water. 

4i':" 35. "Fragile lands" means geographic areas containing 
natural, ecologic, scientific, or esthetic resources 
that could be damaged or destroyed by surface · coal 
mining operations. Examples of fragile lands include 
valuable habitats for fish or wildlife, critical 
habitats for endangered or threatened species of animals 
or plants, uncommon geologic formations, state and 
national natural landmark sites, areas where mining may 
cause flooding, environmental corridors containing a 
concentration of ecologic and esthetic features, areas 
of recreational value due to high environmental quality, 
and buffer zones adjacent to the boundaries of areas 
where surface coal m1n1ng operations are prohibited 
under North Dakota Century Code section 38-14.1-07. 

4%':" 36. "Fugitive dust" means that particulate matter not 
emitted from a duct or stack which becomes airborne due 
to the forces of wind or surface coal mining and 
reclamation operations or both. During surface coal 
mining and reclamation operations it may include 
emissions from haul roads; wind erosion of exposed 
surfaces, storage piles, and spoil piles; reclamation 
operations; and other activities in which material is 
either removed, stored, transported, or redistributed. 

43':" 37. "General area" means, with respect to hydrology, the 
topographic and ground water basin surrounding an 
extended mining plan area or permit area which is of 
sufficient size, including areal extent and depth, to 
include one or more watersheds containing perennial 
streams and ground water zones and to allow assessment 
of the: probable cumulative impacts on the quality and 
quantity of ~urface and ground water systems in the 
basins . 

44':" 38. "Government-financed construction" means construction 
funded fifty percent or more by funds appropriated from 
a government financing agency's budget or obtained from 
general revenue bonds, but shall not mean government 
financing agency guarantees, insurance, loans, funds 
obtained through industrial revenue bonds or other 
equivalent, or in-kind payments. 

45':" 39. "Government financing agency" means a federal, state, 
county, municipal, or local unit of government, or a 
department, bureau, agency, or office of the unit which, 
directly or through another unit of government, finances 
construction. 

40. "Ground cover" means the area of ground covered by 
vegetation and the litter that is produced naturally 
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46-:- 41. 

onsite, expressed as a percentage o: the total area of 
measurement. 

"Ground water" means subsurfa.ce water that 
available openings in rock or soil materials to 
extent that they are considered water saturated. 

fills 
the 

ItT--:- 42. "Half-shrub" means a perennial plant with a woody base 
whose annually produced stems die back each year. 

48-:---UHayiaadU--meaas--laad--~sed-primariiy-£er-~he-ieas-~e~ 
predae~iea-e£-adap~ed;-demes~iea~ed--£erase--piaa~s--ea~ 

aad--e~red-£er-iives~eek-£eed-:---Eaad-ased-£er-£aeiii~ies 
ia-sapper~--e£--haylaad--whieh--is--adjaeea~--~e--er--aa 

ia~esrai-par~-e£-~hese-epera~ieas-is-aise-iaeiaded-:-

49-:- 43. "Historic lands" means historic or cultural districts, 
places, structures, or objects, including archeological 
and paleontological sites, national historic landmark 
sites, sites listed on or eligible for listing on the 
state historic sites registry or the national register 
of historic places, sites having religious or cultural 
significance to native Americans or religious groups or 
sites for which historic designation is pending. 

59-:o 44. "Historically used for cropland" means: 

Sh 45. 

a. Lands that have been used for cropland for any five 
years or more out of the ten years immediately 
preceding the acquisition, including purchase, 
lease, or option, of the land for the · purpose of 
conducting or allowing through resale, lease, or 
option the conduct of surface coal mining and 
reclamation operations; 

b. Lands that the commission determines, on the basis 
of additional cropland history of the surrounding 
lands and the lands under consideration, that the 
permit area is clearly cropland but falls outside 
the specific five-years-in-ten criterion, in which 
case the regulations for prime farmland may be 
applied to include more years of cropland history 
only to increase the prime farmland acreage to be 
preserved; or 

c . Lands that would likely have been used as cropland 
for any five out of the last ten years, immediately 
preceding such acquisition but for the same fact of 
ownership or control of the land unrelated to the 
productivity of the land. 

"Hydrologic 
quality and 
from, and 

balance" means the relationship between the 
quantity of water inflow to, water outflow 
water storage in a hydrologic unit such as a 
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5%-: 46. 

53-: 47. 

54-: 48. 

55-: 49. 

56-: so. 

drainage basin, aquifer, soil zone, lake, or reservoir. 
It encompasses the quantity and quality relationships 
among precipitation, runoff, evaporation, and changes in 
ground and surface water storage. 

"Hydrologic regime" means the entire state of water 
movement in a given area. It is a function of the 
climate and includes the phenomena by which water first 
occurs as atmospheric water vapor, passes into a liquid 
or solid form, falls as precipitation, moves along or 
into the ground surface, and returns to the atmosphere 
as vapor by means of evaporation and transpiration. 

"Important farmland inventory map" means the map 
published by the soil conservation service, as required 
by 7 CFR 657, that identifies and locates prime farmland 
and other farmlands of statewide or local importance. 

"Impoundment" means a closed basin, naturally formed or 
artificially built, which is dammed or excavated for the 
retention of water, sediment, or waste . 

"Indirect financial interest" means the same financial 
relationships as for direct ownership, but where the 
employee reaps the benefits of such interests, including 
interests held by the employee's spouse, minor child and 
other relatives, including in-laws, residing in the 
employee's home. The employee will not be deemed to 
have an indirect financial interest if there is no 
relationship between the employee's functions or duties 
and the coal mining operation in which the spouse, minor 
children or other resident relatives hold a financial 
interest. 

"Industrial and commercial" 
purposes, land used for: 

means, for land use 

a. Extraction or transformation of materials for 
fabrication of products, wholesaling of products, or 
for long-term storage of products. This includes 
all heavy and light manufacturing facilities such as 
chemical manufacturing, petroleum refining, and 
fabricated metal products manufacture. Land used 
for facilities in support of these operations which 
is adjacent to or an integral part of that operation 
is also included . Support facilities include, but 
are not limited to, all rail, road, and other 
transportation facilities. 

b. Retail or trade of goods or services, including 
hotels, motels, stores, restaurants, and other 
commercial establishments. Land used for facilities 
in support of commercial operations which is 
adjacent to or an integral part of these operations 
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is also included . 
are not limited 
facilities . 

Support facilities include, but 
to, parking, storage, or shipping 

5;t -:- 51 . "Intermittent stream" means a stream or part of a stream 
that flows continuously for at least one month of the 
calendar year as a result of ground water discharge or 
surface runoff. 

58-:- 52. "Irreparable damage to the environment" means any damage 
to the environment that cannot be corrected by action of 
the permit applicant or the operator . 

59-:- 53. "Land use" means specific uses or management-related 
activities, rather than the vegetation or cover of the 
land. Land uses may be identified in combination when 
joint or seasonal uses occur. 

69-:- 54 . "Leachate" means a 
soil, rock, or waste 
suspended materials. 

liquid that has percolated through 
and has extracted dissolved or 

6i-:---UEiqaidi~y--raeioU-means-ehe-re%ation-o£-eash-eo-earren~ 

Habiiieies-:-

6%.-:- 55. "Materially damage the quantity or quality of water" 
means, with respect to alluvial valley floors, changes 
in the quality or quantity of the water supply to any 
portion of an alluvial valley floor where such changes 
are caused by surface coal m1n1ng and reclamation 
operations and result in changes that significantly and 
adversely affect the composition, diversity, or 
productivity of vegetation dependent on subir~igation, 

or which result in changes that would limit the adequacy 
of the water for flood irrigation of the irrigable land 
acreage existing prior to mining . 

69-: 56. "Monitoring" means the collection of environmental data 
by either continuous or periodic sampling methods . 

64-:- 57. "Mulch" means vegetation residues or other suitable 
materials that aid in soil stabilization and soil 
moisture conservation, thus providing microclimatic 
conditions suitable for the germination and growth of 
plants. 

58. "Native grassland" means land on which the natural 
potential plant cover is principally composed of native 
grasses, grasslike plants, forbs, and shrubs valuable 
for forage and is used for grazing, browsing, or 
occasional hay production. Land used for facilities in 
support of ranching operations which is adjacent to or 
an i ntegral part of these operations is also included. 
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65-:- 59. "Natural hazard lands" means geographic areas in which 
natural conditions exist which pose or, as a result of 
surface coal mining operations, may pose a threat to the 
health, safety, or welfare of people, property, or the 
environment, including areas subject to landslides, 
cave-ins, large or encroaching sand dunes, severe wind 
or soil erosion, frequent flooding, avalanches, and 
areas of unstable geology. 

66-:---UNee--pro£ieU--meaas--ehe--~oeeom--iiae--o£--ehe--iaeeme 

seaeemeae-a£eer-eaxes;-iaei~diag-eaxes-~ased-ea--iaeome; 

adjasemeaes;--aii--exeraerdiaary-iaeeme-aad-expease;-~ae 

~e£ore-pre£erred-aad-eommea-seeek-divideads-:-

6;t-:---UNee--werehU--meaas--pre£erred--aad--eommea--seoek;--aii 
s~~ias-aeeeaaes;-aad-reeaiaed-earaiags-:-

68-:- 60. "Noxious plants" means species as defined in North 
Dakota Century Code section 63-01.1-02 that have been 
included on the official state list of noxious weeds. 

69-:- 61. "Occupied dwelling" means any building that is currently 
being used on a regular or temporary basis for human 
habitation. 

;t9-:- 62 . "Operation plan" means a plan submitted by a permit 
applicant which sets forth a detailed description of the 
surface coal mining operations proposed to be conducted 
during the term of the permit within the proposed permit 
area. 

;ti-:- 63. "Outslope" means the face of the spoil or embankment 
sloping downward from the highest elevation to the toe. 

112!-:- 64 . "Partia-l inspection" means an onsite review of a 
permittee's or operator's compliance with some of the 
permit conditions and requirements imposed under North 
Dakota Century Code chapter 38-14.1 and this article and 
includes the collectipn of evidence of any violation of 
those conditions or requirements. 

1l3':'--UPase~reiaadU--meeas--!ead--~sed-primeri!y-£er-ehe-!oag­

term-prodaeeioa-o£-adepeed;-domeseieeeed--£orege--p!eats 
eo--be-gre~ed-by-!ivestoek':'--tead-~sed-£or-£eei!ities-ia 

s~pport-o£--pestare!and--whieh--±s--edjeeene--to--or--en 

iaeegrei-pert-o£-ehese-operetions-±s-e!so-ine!~ded-:-

14-:- 65 . "Perennial stream" means a stream or part of a stream 
that flows continuously during all of the calendar year 
as a result of ground water discharge or surface runoff . 

15-:---UPer£ormenee-bondU-means-a-s~rety-bond;-eo!!etere!-bond; 
se!£-bond;-or-deposit;--or--e--eombinetion--thereo£;--by 
whieh--e--permietee--ess~res-£e±th£~!-per£ormenee-o£-e!! 
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;r6~ 66. 

H~ 67. 

;rs~ 68. 

reqairemeft~s--e£--Ner~a--Bake~a--€eft~ary--€ode---eaap~er 

38-i4~i;--~ais--ar~ieie;--aftd--~ae--reqairemeft~s--e£-~ae 
permi~-aftd-reeiama~ieft-piaft~ 

"Performing any function or duty" means those decisions 
or actions which, if performed or not performed by an 
employee, affect surface coal mining and reclamation 
operations under North Dakota Century Code chapter 
38-14 . 1. 

"Permanent diversion" means a diversion rema1.n1.ng after 
surface coa~ mining and reclamation operations which has 
been approved for retention by the commission and other 
appropriate state agencies. 

"Person 
affected 
includes: 

having an interest which is or may be adversely 
or person with a valid legal interest" 

a. Any person who uses any resource of economic, 
recreational, esthetic, or environmental value that 
may be adversely affected by surface coal mining and 
reclamation operations or any related action of the 
commission. 

b . Any person 
affected by 
operations 

whose property is or may be adversely 
surface coal m1.n1.ng and reclamation 

or any related action of the commission. 

c. Any federal, state, or local governmental agency. 

;r9~ 69. "Precipitation event" means a quantity of water 
resulting from drizzle, rain, snow, sleet, or hail in a 
limited period of time. It may be expressed in terms of 
recurrence interval. "Precipitation event" also 
include's that quantity of water emanating from snow 
cover as snowmelt in a limited period of time. 

89~ 70. "Principal shareholder" means any person who is the 
record or beneficial owner of ten percent or more of any 
class of voting stock. 

8i~ 71. "Principal spillway" means an ungated pipe conduit with 
minimum diameter of twelve inches [30 . 48 centimeters] 
constructed for the purpose of conducting water through 
the embankment back to streambed elevation without 
erosion. 

8~~ 72 . "Probable cumulative impacts" means the expected total 
qualitative and quantitative, direct and indirect 
effects of mining and reclamation activities on the 
hydrologic regime. 
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83-:- 73. 

84-:- 74. 

85-:- 75. 

86-:- 76 . 

"Probable hydrologic consequence" means the projected 
result of proposed surface coal mining and reclamation 
operations which may reasonably be expected to change 
the quantity or quality of the surface and ground water; 
the surface or ground water flow, timing, and pattern; 
the stream channel conditions; and the aquatic habitat 
on the permit area and adjacent areas. 

"Productivity" means the vegetative yield produced by a 
unit area for a unit of time. 

"Prohibited financial interest" means 
indirect financial interest in any 
operation. 

any direct or 
coal mining 

"Public building" means any structure 
public agency or used principally for 
meetings, or other group gatherings. 

that is owned by a 
public business, 

8~-:- 77 . "Public office" means a facility under the direction and 
control of a governmental entity which is open to the 
public on a regular basis during reasonable business 
hours. 

88-:- 78. "Public park" means an area dedicated or designated by 
any federal, state, or local agency for public 
recreational use, whether or not such use is limited to 
certain times or days, including any land leased, 
reserved, or held open to the public because of that 
use. 

89-:- 79 . "Public road" means a public way for purposes of 
vehicular travel, including the entire area within the 
right of way, all public ways acquired by prescription 
as provided by statute, and all land located within two 
rods [10.06 meters] on each side of all section lines. 
This definition does not include those public ways or 
section lines which have been vacated as permitted by 
statute or abandoned as provided by statute. 

99-:- 80. "Qualified laboratory" means a designated public agency, 
private consulting firm, institution, or analytical 
laboratory which can provide the required determination 
or statement under the small operator assistance 
program . 

9~-:---U~tt±ek-esse~sU-meens-eesh-end-ettrrent-esse~s-that-een-oe 
qtt±ekiy-tttrned-into-eesh':' 

9%-:---URangeiandU--meens--iand--on-wh±eh-the-na~ttrai-poten~±ei 

piant-eover-±s-pr±ne±paiiy-netive--grasses;--£oros;--end 
shrttos--vaittaoie--£or--£orage--and--is-~sed-£or-g~e~ing; 
orows±ng;-or-oeeas±onai-hay-prodttetion':'--tand--~sed--£or 
£ee±i±t±es--±n--sttpport--o£-raneh±ng-operat±ons-wh±eh-±s 
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adjaeefte-eo-or-aft-iftte~ral-pare-o£-ehese--operaeiefts--is 

also-ifteiaded':' 

93':' 81. "Recharge capacity" means the ability of the soils and 
underlying materials to allow precipitation and runoff 
to infiltrate and reach the zone of saturation. 

94":" 82. "Recreation" means, for land use purposes, land used for 
public or private leisure-time use, including developed 
recreation facilities such as parks, camps, and 
amusement areas, as well as areas for less intensive 
uses such as hiking, canoeing, and other undeveloped 
recreational uses . 

95":" 83. "Recurrence interval" means the interval of time in 
which a precipitation event is expected to occur once, 
on the average . For example, the ten-year, 
twenty-four-hour precipitation event would be that 
twenty-four-hour precipitation event expected to occur 
on the average once in ten years . Magnitude of such 
events are as defined by the nati~nal weather service 
technical paper no . 40, Rainfall Frequency Atlas of the 
United States, May 1961, and subsequent amendments or 
equivalent regional or rainfall probability information 
developed therefrom. · 

96":" 84. "Reference area" means a land unit maintained under 
appropriate management for the purpose of measuring 
vegetation ground cover, productivity and plant species 
diversity that are produced naturally or by crop 
production methods approved by the commission. 
Reference areas must be representative of geology, soil, 
slope, and vegetation in the permit area. 

9T":' 85 . "Renewable resource lands" means aquifers and areas . for 
the recharge of aquifers and other underground waters, 
areas for agricultural or silvicultural production of 
food and fiber, and grazing lands. 

98":" 86 . "Resi.dential" means, for land use purposes, single- and 
multiple-family housing, mobile home parks and other 
residential lodgings . Land used for facilities in 
support of residential operations which is adjacent to 
or an integral part of these operations is also 
included. Support facilities include, but are not 
limited to, vehicle parking and open space that directly 
relate to the residential use. · 

99":"--URetained--earftiftgsU-meafts-stoekhoider~s-eqaity-that-has 

ariseft--£rom--retaifted--assets--£rom--earnings--ift---the 
hasiftess":"---ihis-shaii-ineiade-oftiy-earniftgs-from~normai 

operatiofts-and-not-gains-from-s~eh-transaetions--as--the 
saie-of-piant-assets-or-investments":" 
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i99~ 87. "Return on investment" means the relation of net profit 
for the last yearly period to ending net worth. 

i9i:'=' 88. "Road" means access and haul roads constructed, used, 
reconstructed, improved, or maintained for use in 
surface coal mining and reclamation operations. A road 
consists of the entire area within the right of way, 
including the roadbed, shoulders, parking and side area, 
approaches, structures, ditches, and such contiguous 
appendages as are necessary for the total structure. 

The term does not include: 

a. Temporary nonsurfaced trails used for vehicle access 
or suitable plant growth material transport where 
such trails do not appreciably alter the original 
contour. 

b. Coal haulage ramps within the pit area. 

c. Public roads. 

i9%':' 89. "Safety factor" means the ratio of the available shear 
strength to the developed shear stress on a potential 
surface of sliding, or the ratio of the sum of the 
resisting forces to the sum of the loading or driving 
forces, as determined by accepted engineering practices. 

!99'=' 90. "Sedimentation pond" means a primary sediment control 
structure designed, constructed, and maintained in 
accordance with this article and including but not 
limited to a barrier, dam, or excavated depression which 
slows down water runoff to allow sediment to settle out. 
A sedimentation pond shall not include secondary 
sedimentation control structures, such as straw dikes, 
riprap, check dams, mulches, dugouts, and other measures 
that reduce overland flow velocity, reduce runoff 
volume, or trap sediment, to the extent that such 
secondary sedimentation structures drain to a 
sedimentation pond. 

i94'='--USel£-bondU--meens--en--±ndemn±~y--egreemen~--in--e--~~ 

eer~ain-peyeble-~o-~he-~~a~e-o£-Nor~h--Ba~o~a;--exee~~ed 
by--~he--perm±~~ee--end--by-eaeh-±ndivid~al-end-ba~ine~s 

orgeni~e~ion-eapable-o£-±nflaeneing-or--eon~roil±ng--~he 

±nve~~men~--or--fineneial--pree~iee~-o£-~he-permi~~ee-by 

vir~ae-o£-his-aa~hori~y-e~-an-o££ieer--or--ownersh±p--o£ 

aii---or--e--signifiean~--par~--o£--~he--permi~~ee;--and 

sappor~ed-by-agreemen~s--gran~ing--~he--~~a~e--o£--Nor~h 

Bako~a--a-~ee~r±~y-in~eres~-±n-real-or-personal-proper~y 

piedged-~o-~eeare-performanee-by-~he-permi~~ee'=' 

i95-:- 91. "Significant, imminent environmental harm to land, air, 
or water resources" is determined as follows : 
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a. An environmental harm is any adverse impact 
air, or water resources, including but not 
to plant and animal life. 

on land, 
limited 

b . An environmental harm is imminent if a condition, 
practice, or violation exists which is causing such 
harm or may reasonably be expected to cause such 
harm at any time before the end of the reasonable 
abatement time that would be set under North Dakota 
Century Code section 38-14.1-28. 

c. An environmental harm is significant if that harm is 
appreciable and not immediately reparable. 

i96~ 92. "Significant recreational, economic, or other values 
incompatible with surface coal mining operations" means 
those significant values which could be damaged by, and 
are not capable of existing together with, surface coal 
m1n1ng operations because of the undesirable effects 
mining would have on those values, either on the area 
included in the permit application or on offsite areas 
which could be affected by mining . Those values to be 
evaluated for their importance include : 

i9;t~ 93. 

a . Recreation, including hiking, boating, camping, 
skiing, or other related outdoor activities. 

b. Agriculture, aquaculture or production of 
natural, processed or manufactured products 
enter commerce. 

other 
which 

c. Scenic, historic, archeologic, esthetic, fish, 
wildlife, plants, or cultural interests . 

"Slope'~: means average 
from the horizontal. 
vertical distance 
horizontal distance, 
degrees. 

inclination of a surface, measured 
Normally expressed as a unit of 

to a given number of units of 
e . g., 1v to Sh = 20 percent= 11.3 

"Soil horizons" means contrasting layers of soil lying 
one below the other, parallel, or nearly parallel to the 
land surface. Soil horizons are differentiated on the 
basis of field characteristics and laboratory data. The 
three major soil horizons are: 

a . A horizon. The uppermost layer in the ·soil profile, 
often called the surface soil . It is the part of 
the soil in which organic matter is most abundant, 
and where leaching of soluble or suspended particles 
is the greatest. 
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b. B horizon. The layer immediately beneath the 
A horizon. This middle layer commonly contains more 
clay, iron, or aluminum than the A or C horizons . 

c . C horizon . The deepest layer of the soil profile . 
It consists of loose material or weathered rock that 
is relatively unaffected by biologic activity. 

~99~ 95. "Spoil" means overburden that has been disturbed during 
surface coal mining operations. 

~~e~ 96 . "Stabilize" means to control movement of soil , spoil 
piles, or areas of disturbed earth by modifying the 
geometry of the mass, or by otherwise modifying physical 
or chemical properties such as by providing a protective 
surface coating. 

H~~ 97 . "Subirrigation" means, with respect to alluvial valley 
floors, the supplying of water to plants £rom-aaderaeaea 
or from a semisaturated or saturated subsurface zone 
where water is available for use by vegetation. 
Subirrigation may be identified by: 

a . Diurnal fluctuation of the water table, due to the 
di fferences in nighttime and daytime 
evapotranspiration rates; 

b . Increasing soil moisture from a portion of the root 
zone down to the saturated zone, due to capillary 
action; 

c. Mottling of the soils in the root zones; 

d . Existence of an important part of the root zone 
within the capillary fringe or water table of an 
alluvial aquifer; or 

e . An increase in streamflow or a rise in ground water 
levels, shortly after the first killing frost on the 
valley floor. 

~-%%.~ 98 . "Substantial legal and financial commitments in a 
surface coal m1.n1.ng operation" means significant 
investments that have been made on the basis of a long­
term coal contract in power plants, railroads, coal­
handling, preparation, extraction or storage faciliti es 
and other capital-intensive activities. d 

~-%3~ 99. "Successor in interest" means any person who succeeds to 
rights granted under a permit, by transfer, assignment, 
or sale of those rights. 

~~4~ 100. "Surety bond" means an indemnity agreement in a sum 
certain payable to the state of North Dakota executed by 
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• 
the permittee or permit applicant which is supported by 
the performance guarantee of a corporate surety licensed 
to do business in the state of North Dakota. 

HS-: 101. "Surface coal m1m.ng operations which exist on the date 
of enactment" means all surface coal mining operations 
which were being conducted on July 1, 1979. 

ii6-: 102. "Surface m1n1ng activities" means those surface coal 
mining and reclamation operations incident to the 
extraction of coal from the earth by removing the 
materials over a coal seam, before recovering the coal, 
or by recovery of coal from a deposit that is not in its 
original geologic location. 

ii;t-: 103. "Suspended solids" means organic or inorganic materials 
carried or held in suspension in water that will remain 
on a forty-five hundredths micron filter. 

104. "Tame pastureland" means land used for the long-term 
production of predominantly adapted, domesticated 
species of forage plants to be grazed by livestock or 
occasionally cut and cured for livestock feed. Land 
used for facilities in support of pastureland which is 
adjacent to or an integral part of these operations is 
also included. 

ii8-: 105. "Temporary diversion" means a diversion of a stream or 
overland flow which is used during surface coal mining 
and reclamation operations and not approved by the 
commission to remain after reclamation as part of the 
approved postmining land use. 

H9-: 106. "Ton" means two thousand pounds avoirdupois [0.90718 
metric ton] . 

i%9-: 107. "Toxic-forming materials" means earth materials or 
wastes which, if acted upon by air, water, weathering, 
or microbiological processes, are likely to produce 
chemical or physical conditions in soils or water that 
are detrimental to biota or uses of water. 

i%i-: 108. "Toxic mine drainage" means water that is discharged 
from active or abandoned mines or other areas affected 
by coal exploration or surface coal mining and 
reclamation operations, which contains a substance that 
through chemical action or physical effects is likely to 
kill, injure, or impair biota commonly present in the 
area that might be exposed to it . 

"Transfer, assignment, or sale of rights" means a 
in ownership or other effective control over the 
to conduct surface coal mining operations under a 
issued by the commission. 
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i%.3-:- 110. "Unconsolidated streamlaid deposits · holding streams" 
means, with respect to alluvial valley floors, all flood 
plains and terraces l ocated in the lower portions of 
topographic valleys which contain perennial or other 
streams with channels that are greater than three feet 
[0.91 meters] in bankfull width and greater than six 
inches [15.24 centimeters] in bankfull depth. 

H!4-:- 111 . "Undeveloped rangeland" means, for purposes of alluvial 
valley floors, lands generally used for livestock 
grazing where eke such use is not specifically 
controlled and managed. 

i%5-:- 112 . "Upland areas" means, with respect to alluvi al valley 
floors, those geomorphic features located outside the 
flood plain and terrace complex, such as isolated higher 
terraces, alluvial fans, pediment surfaces, landslide 
deposits, and surfaces covered with residuum, . mud flows 
or debris flows, as well as highland areas underlain by 
bedrock and covered by residual weathered material or 
debris deposited by sheetwash, rillwash, or windblown 
material. 

i%6-:- 113. "Vali d existing rights" means : 

a . Except for roads : 

(1) 

(2) ~ 

Those property rights in existence on July 1, 
1979, that were created by a legally binding 
conveyance, lease, deed, contract, or other 
document which authorizes the permit applicant 
to produce coal by a surface coal mining 
operation; and 

The person proposing to conduct surface coal 
mining operations on such lands either: 

(a) Had been validly issued or had made a good 
faith attempt to obtai n, on or before 
July 1, 1979 , all state and federal 
permits necessa ry to conduct such 
operations on those lands ; or 

(b) Can demonstrate to the commi ss i on that the 
coal is both needed for, and i s 
immediately adjacent to , an ongoing 
surface coal mining operati on for which 
all permits were obtained prior to Jul y 1 , 
1979 . 

b . For roads: 
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(1) A recorded right of way, recorded easement, or 
a permit for a road recorded as of July 1, 
1979; or 

(2) Any other road in existence as of July 1, 1979. 

c . Interpretation of the terms of the document relied 
upon to establish valid existing rights shall be 
based either upon applicable North Dakota case law 
concerning interpretation of documents conveying 
mineral · rights or, where no applicable North Dakota 
case law exists, upon the usage and custom at the 
time and place where it came into existence, and 
upon a showing by the applicant that the parties to 
the document actually contemplated a right to 
conduct the same surface mining activities for which 
the applicant claims a valid existing right. 

d . "Valid existing 
expectation of a 
mining operations. 

rights" 
right to 

does not mean 
conduct surface 

mere 
coal 

%%.:t "!' 114. "Viable economic unit" means, with respect to prime 
farmland, any tract of land identified as prime farmland 
by the state conservationist of the soil conservation 
service that has been historically used for cropland. 

%%.8"!' 115 . "Violation notice" means any written notification from a 
governmental entity of a violation of law, whether by 
letter, memorandum, legal or administrative pleading, or 
other written communication . 

%%.9"!' 116 . "Water table" means the upper surface of a zone of 
saturation, where the body of ground water is not 
confined by an overlying impermeable zone. 

%39"!' 117. "Willful violation" means an act or omission which 
violates North Dakota Century Code chapter 38-14.1, .this 
article, or individual permit conditions, committed by a 
person who intends the result which actually occurs. 

1:9%"!' 118 . "Woodland" means land where the primary vegetation is 
trees or shrubs. This includes both natural wooded 
areas and shelterbelts and other woody plantings made by 
man . 

119. "Woody plants" means trees, shrubs, half-shrubs, and 
woody vines. 
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13%~--UWerk±ns--eapi~aiU--means--~ke-exeess-e£-~ke-perm±~~ee~s . 
earrent-assets-eYer-its-earrent-i±aeii±~±es~ 

History: Effective August 1, 1980) ·..l..?~~..:J- ~;~...,.:~· .. w ~~,A,~/93;:, ... 
.. Amended -~ · ..__ 

General Authority 
NDCC 38-14.1-03, 

38-14.1-38 

Law Implemented 
NDCC 38-14 . 1-02, 

38-14.1-03, 
38-14.1-21, 
38- 14 . 1-38 

69-05.2-01-03. PROMULGATION OF RE6gnA%%9NS RULES - NOTICE -
HEARING. 

1. The commission may, at any time and on its own motion, 
propose to promulgate new resaia~±ens rules under this 
article or to amend or repeal any resaia~±en rule under 
this article and shall hold a public hearing in 
accordance with the procedures of this section. 

2. Any person or governmental agency may at any time 
petition the commission to adopt new resaiat±eas rules 
or to amend or repeal any resaiatien rule under this 
article. Upon receipt of the petition, the commission 
shall determine if the petition sets forth facts, 
technical justification, and law which may provide a 
reasonable basis for issuance, amendment, or repeal of a 
resaiatien. 

3. If the: commission determines that the petition has a 
reasonable basis, a public hearing shall be held on any 
proposed adoption, amendment, or repeal of resaiatiens 
rules under this article. 

4. The commission shall cause notice of the date, time, and 
place of the public hearing to be published in the 
official newspapers of each county in which surface coal 
mining operations occur and in other daily newspapers of 
general circulation in the general vicinity of such 
counties . 

5. The notice of hearing shall be published ·once not less 
than twenty thirty days before the date set for hearing 
and shall advise all interested persons of the 
opportunity to submit written comments and to appear at 
the public hearing to offer oral testimony. 

6. The period for public comment on the proposed adoption, 
amendment, or repeal of any regaiation rule under this 
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7. 

article shall close at the end of the public hearing, 
unless extended by the commission. 

The commission shall consider all written comments and 

l 
I 

oral testimony received before final adoption, J 
amendment, or repeal of any reg~iaeioa rule under this 
article . ----

Effective August 1 1980 • ~· "'~ ': . .c..:....,.~....J ~~ ~ !'lB.:3 • I 
' ' :J{) .~ 

Amended ~-
History: 

General Authority 
NDCC 28-32-02, 

38-14.1-03 

Law Implemented 
NDCC 28-32-02, 

38-14 . 1-34, 
38-14.1-41 

69-05 . 2-01-04 . NOTICE OF CITIZEN SUITS. 

1. A person who intends to initiate a civil action on one's 
own behalf under North Dakota Century Code section 
38-14 . 1-40 shall give notice of intent to do so. 

2 . Notice shall be given by certified mail to the 
commission. 

3. Notice shall be given by certified mail to the alleged 
violator, if the complaint alleges a violation of North 
Dakota Century Code chapter 38-14.1, this article, a 
permit condition, or any orders issued by the 
commission . 

4. Service of notice under this section is complete upon 
mailing to the last known address of the person being 
notified . 

5 . A person g~v~ng notice regarding an alleged violation 
shall state, to the extent known : 

a . Sufficient information to identify the provision of 
North Dakota Century Code chapter 38-14.1, this 
article, a permit or order allegedly violated. 

b . 

c . 

The act 
violation . 

The name, 
person or 
violation . 

or omission alleged to constitute a 

address, 
persons 
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6 . 

History: 

d. The date, time, and location of the alleged 
violation. 

e. The name, address, and telephone number of the 
person giving notice. 

f. The name, address, and telephone number of legal 
counsel, if any, of the person giving notice . 

A person giving notice of an alleged failure by the 
commission to perform a mandatory act or duty under 
North Dakota Century Code chapter 38- 14.1 or this 
article shall state, to the extent known: 

a. The prov~s~on containing the mandatory act or duty 
allegedly not performed . 

b. Sufficient inform~tion to 
alleged to constitute the 
mandatory act or duty. 

identify 
failure 

the omission 
to perform a 

c. The name, address, and telephone number of the 
person giving notice. 

d. The name, address, and telephone number of legal 
counsel, if any, of the person giving notice. 

Effective August 1, 1980. 

General Authority 
NDCC 38-14.1-03 

Law Implemented 
NDCC 38-14.1-40 

· I 

' I 

69-05 . 2-01-05. COMPUTATION OF TIME. 

1. Except as otherwise provided, computation of time under 
this article is based on calendar days. 

2. In computing any period of prescribed time, the day on 
which the designated period of time begins is not 
included. The last day of the period is included unless 
it is a Saturday , Sunday, or legal holiday on whi ch the 
commission is not open for business, in which event the 
period runs until the end of the next day which is not a 
Saturday, Sunday, or legal holiday . 
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3. Intermediate Saturdays, Sundays, and legal 
excluded from the computation when the 
prescribed time is seven days or less. 

holidays are 
period of 

History : Effective August 1, 1980 . 

General Authority 
NDCC 38- 14 . 1-03 

Law Implement ed 
NDCC 38- 14 . 1- 03 

69-05 . 2-01-06 . INTERVENTION . 

1. Any person, inclqding any department, agency, or 
instrumentality of the state, local, or federal 
government, may petition for leave to intervene at any 
stage of a proceeding conducted under North Dakota 
Century Code chapter 38-14.1 or this article. 

2. A :12etitioner for leave to intervene shall incoEEorate in 
the :12etition a statement setting forth the interest of 
the :12etitioner and 1 where reguired 1 a showing of why hl-s . 
interest is or may be adversely affected . 

3. The commission shall grant intervention where the 
Eeti tioner: 

a . Had a statutory right to initiate the :12roceeding in 
which he wishes to intervene; or 

b. Has an interest which is or may be adversely 
affected by the outcome of the :12roceeding . 

4. If neither subdivision a nor subdivision b of subsection 
3 aEElYz the commission shall consider the following in 
determining whether intervention is appropriate: 

5 . 

a . The nature of the issues; 

b . The adeguacy of re:12resentation of :12etitioner's 
interest which is provided by the existi ng parti es 
to the proceeding; 

c. The ability of the :12etitioner to present releva nt 
evi dence and argument; and 

d . The effect of intervention on the commission's 
im:J2lementation of its statutory mandate. 

Any :12erson, including any de:12artment 1 agency, or 
instrumentality of the state 1 local, or feder a l 
government , granted leave to intervene in a proceed i ng 
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may participate in such proceeding as a full party. If 
an intervenor wishes to participate in a limited 
capacity, the extent and the terms of the participation 
shall be in the discretion of the commission. 

,.. --; ' 
History: Effective~~~ 117 iJ :::;,, ., 

General Authority 
NDCC 38-14.1- 03 

Law Implemented 
NDCC 38-14.1-03 

69-05.2-01-07. PETITIONS FOR AWARD OF COSTS AND EXPENSES -
ANSWER - AWARDS - JUDICIAL REVIEW. 

1. 

2 . 

3. 

Any person may file a petition for an award of costs and 
expenses, including attorneys' fees, reasonably incurred 
as a result of that person's participation in any 
administrative proceeding under North Dakota Century 
Code chapter 38-14.1 or this article, which results i n a 
final order being issued by the commission. 

The petition for an award of costs and expenses, 
including attorneys ' fees, must be filed with the 
commission within forty-five days of receipt of such 
order . Failure to make a timely filing of the petition 
may constitute a waiver of the right to such an award . 

A petition filed under this section shall include the 
name of the person from whom costs and expenses are 
sought, · and the following shall be submitted i n support 
of the petition : ,, 

a . An affidavit setting forth in detail all costs and 
expenses, including attorneys' fees, reasonably 
incurred for, or in connection with, the person's 
participation in the proceeding; 

b . Receipts or other evidence of such costs and 
expenses ; and 

c . Where attorneys' fees are claimed~ evidence 
concerning the hours expended on the case~ the 
customary commercial rate of payment for such 
services in the area 2 and the experience 2 
reputation~ and ability of the indivi dual or 
individuals performing the servi ces. 

4. Any person served with a copy of the petiti on shall have 
thirty days from service of the petition within whi ch to 
file an answer to such petition. 
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5. Appropriate costs and expenses, including attorneys' 
fees, may be awarded: 

a . To any person from the permittee if the person 
initiates any administrative proceedings reviewing 
enforcement actions, upon a finding that a violation 
of North Dakota Century Code 38-14.1, this article, 
or the permit has occurred, or that an imminent 
hazard existed, or to any person who participates in 
an . enforcement proceeding where such a finding is 
made if the commission determines that the person 
made a substantial contribution to the full and fair 

I 
I 
I 
I 
I 

determination of the issues. I . ) 
'(./·. ... · ~-

To any person, other than a permittee or .~~ j'"~....;..· •',.. . ... --1 
representative, from the commission if the person -~ 

b. 

initiates or participates in any proceeding under 
North Dakota Century Code chapter 38-14.1 or this 
article upon a finding that the person made a 
substantial contribution to a full and fair 
determination of the issues. 

c . To a permittee from the commission when the 
permittee demonstrates that the commission or its 
authorized representative issued a cessation order, 
a notice of violation, or an order to show cause why 
a permit should not be suspended or revoked, in bad 
faith and for the purpose of harassing or 
embarrassing the permittee . 

d. To a permittee from any person where the permittee 
demonstrates that the person initiated a proceeding 
under North Dakota Century Code section 38-14 .1-30 
or participated in such a proceeding in bad faith 
for the purpose of harassing or embarrassing the 
permittee. 

e. To the commission where it demonstrates that any 
person applied for review pursuant to North Dakota 
Century Code section 38-14 . 1-30 or that any person 
participated in such a proceeding in bad faith and 
for the purpose of harassing or embarrassing the 
government. 

6. An award under this section may include: 

a. All costs and expenses, including attornevs' fees 
and expert witness fees, reasonably incurred as a 
result of initiation or participation in a 
proceeding under North Dakota Century Code 38-14 .1 
or this article; and 
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b. All costs and expenses, including attorneys' fees 
and expert witness fees, reasonably incurred in 
seeking the award. 

1. Any person aggrieved by a decision concerning the award 
of costs and expenses in an administrative proceeding 
under North Dakota Century Code chapter 38-14.1 or this 
article shall have the right to judicial review of such 
decision, pursuant to North Dakota Century Code section 
38-14.1-35. 

History: Effective 

General Authority 
NDCC 38-14.1-03 

I ·•) ) 
....... / r ,;.) ...; • 

J 
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Law Implemented 
NDCC 38-14 . 1-35 I 

NDCC 38-14 . 1-36 • 



CHAPTER 69-05.2-05 
PERMIT APPLICATIONS - GENERAL REQUIREMENTS 

Section 
69-05.2-05-01 

69-05.2-05-02 

69-o5.2-o5-o3 
-69-05.2-05-04 
69-05.2-05-05 

69-05.2-05-06 

69-05.2-05-07 

69-05.i-05-08 

Permit Application Filing - Completeness Review -
Review Period 

Permit Applications - General Requirements for 
Format and Contents 

Permit Applications - Fees 
Permit Applications - Verification 
Permit Applications - Reapplication for Permit 

Under Approved State Program 
Permit Applications - Coordination with 

Requirements Under Other Laws 
Permit Applications - Permit Area Determination -

Porcelanite, Sand, and Gravel Borrow Pits 
Permit Applications - Permit Term 

69-05 . 2-05-01. PERMIT APPLICATION FILING - COMPLETENESS 
REVIEW - REVIEW PERIOD . 

1. General. Eeeh--epereter-~er--permittee-whe-eeadaets-er 

expee~s-~e-eendaet-sar£eee-eeei-miaia~--end--reeiemet±ea 

epere~ieas--sheii--£iie--e--eempiete--eppiieetien--£er-e 

permit--aad--sha%1--saem±.t--tea--eepies--e£--the--permit 
appiiee~ien---ead---eii---reqaired---ma~erieis---~e--~he 

eemmiss±ea~--Fer-parpeses-e£-Ner~h-Bekete--€ea~ary--€ede 

seet±ea~-38-~4~~-~8;--the--t±me-e£-f±i±a~-aa-eppi±eat±ea 

£er-a-p'erm±t-mee'ns-the--date-- ea--wh±eh--the--eomm±ss±on 
aoti£±es--the--perm±t--eppi±eant-thet-the-eppi±eet±on-±s 
eempie~e~ 

a. Each operator or permittee who conducts or expects 
to conduct surface coal mining and reclamation 
operations shall file a complete application for a 
permit. For purposes of North Dakota Century Code 
section 38-14.1-18, the time of filing an 
application for a permit means the date on which the 
commission notifies the permit applicant that the 
application is complete. 

b . Each permit applicant shall submit four copies of 
the complete permit application and all required 
materials to the commission, except when federal 
lands are in the proposed permit area. When federal 
lands are in the proposed permit area three copies 
shall be submitted to the commission and additional 
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copies shall be submitted to the office of surface 
mining reclamation and enforcement, United States 
department of interior, as required by that office. 
Each permit applicant shall also submit additional 
copies or portions of copies to the commission as 
determined necessary by the commission for review by 
the reclamation advisory committee. 

2. Permit application completeness review. The commission 
shall review each permit application and determine 
whether the application is complete and acceptable for 
further review. The commission shall notify the permit 
applicant in writing, within thirty days, as to whether 
the permit application is complete and whether public 
notice required by North Dakota Century Code section 
38-14.1-18 may be initiated or shall specify 
deficiencies which . the permit applicant must correct in 
order to make the application complete and acceptable 
for further review. The thirty day completeness review 
period shall be counted as a part of the one hundred 
twenty day review period specified in subsection 3 of 
this section. If the permit application is 
substantially deficient, the application shall be 
rejected and returned to the permit applicant. 

3. Permit application review period. The commission shall 
have one hundred twenty days to review and approve or 
disapprove and notify the permit applicant of the 
commission's action on each permit application. 

a. The one hundred twenty day review period shall begin 
the day after submission of the permit application 
to the commission. 

a~ b. The one hundred twenty day review period shall be 
suspended during the period from the permit 
applicant's receipt of the commission's request for 
correction of application deficiencies in accordance 
with the completeness review procedures specified in 
subsection 2 or for other substantive information 
requested by the commission as the permit 
application review progresses, and shall remain 
suspended until the commission receives the permit 
applicant's subsequent response. The commission 
shall advise the permit applicant, in writ i ng , of 
its decision to suspend the one hundred twenty day 
review p~riod and shall specify the reason or 
reasons for the suspension, the number of days 
rema1n1ng in the review period · and what measures 
must be undertaken by the permit applicant for the 
review period to be continued. 

c. The commission shall 
permit application if 
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not issue a decision on a 
an informal conference or 



formal hearing has been requested or scheduled in 
accordance with the procedures of chapter 69-05 . 2-10 
and North Dakota Century Code section 38-14.1-30 and 
such proceedings cannot be conducted and a decis i on 
issued within the scheduled one hundred twenty day 
review peri od . 

4 . Extension of permit application review period . The 
commi ssion may extend the review period not to exceed an 
additional one hundred twenty days if : 

5 . 

a . The commission requires additional time to conduct 
an informal conference or a formal hearing or 
complete the decision process pursuant to such 
proceedings as provided by chapter 69-05 . 2-10 and 
Nor th Dakota Century Code section 38-14.1-30 . 

b . A significant amendment to a previously filed permit 
appl i cati on i s submitted that in the judgment of the 
commission requires additional time to review beyond 
the original one hundred twenty day period. If 
necessary, the commission may requi re additional 
publi c notification and advisory committee review of 
t he amended permit application in ac cordance with 
chapter 69-05 . 2- 10 . 

Revi ew period . Reapplication for a permit under 
approved state program . For all permit applicati ons 
containing lands covered under an existing surface coal 
mi n i ng and reclamation operations permit that are 
submitted to the commission for reapplication under the 
app r oved state program in accordance with the 
requirements of section 69-05 . 2-05-05, the commission 
sha ll have one hundred eighty days to review and approve 
o r dis~pprove such application in lieu of the one 
hundred twenty day review schedule specified by 
subsection 3. 

I 
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Hi story : Eff ective August 1, 1980; 
Amended 

.~ :),~ / j ·_ .. I 

Gene r a l Authori ty 
NDCC 38- 14 . 1- 03 
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Law Implemented 
NDCC 38-14.1- 10, 

38-14 . 1-20, 
38-14 . 1-2 1 
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69-05.2-05-02. PERMIT APPLICATIONS - GENERAL REQUIREMENTS 
FOR FORMAT AND CONTENTS . 

1. Applications for permits to conduct surface coal mining 
and reclamation operations ' shall be filed in the format 
required by the commission. Information set forth in 
the permit application shall be complete, current, 
presented clearly and concisely, and supported by 
appropriate references to technical and other written 
material available to the commission. 

2. All technical data submitted in the pennit application 
shall be accompanied by: 

a. Names of persons or organizations which collected 
and analyzed such data. 

b. Dates of the collection and analyses. 

c. Descriptions of methodology used to collect and 
analyze the data. 

3. The permit application shall state the name, address, 
and position of officials of each private or academic 
research organization or governmental agency consulted 
by the permit applicant in preparation of the 
application for information on land uses, soils, 
geology, vegetation, fish and wildlife, water quantity 
and quality, air quality, and archeological, cultural, 
and historic features. 

4. The commission may, from time to time, alter the format 
of the application forms for mining permits, rev1s1ons, 
renewals, bonds, and operation and reclamation plans, 
and add or delete from the information required for such 
forms and plans consistent with the purposes of North 
Dakota Century Code chapter 38-14.1 and this article . 
Operators shall be given reasonable advance notice of 
any such changes. 

5. Maps and plans - general requirements. 

a . Maps submitted with permit applications shall be 
presented in a consolidated format, to the extent 
possible, and, when appropriate, shall include all 
the types of information that are set forth on 
topographic maps of the United States geological 
survey of 1:24,000 scale series . Maps of the permit 
area shall be at a scale of 1:4,800 or larger. Maps 
submitted to depict adjacent and general areas shall 
clearly show the lands and water within those areas 
and be in a scale approved by the commission but in 
no event smaller than 1 :24,000. 
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b . Change in map scales. The map scales called for in 
this article may be changed at the request of the 
permit applicant if such change is deemed proper by 
the commission . 

c . Each permit application filed with the commission 
for the purpose of requesting a new permit under 
North Dakota's approved state program in accordance 
with section 69-05 . 2-05-05 shall contain maps which 
clearly distinguish among each portion of the 
extended mining plan where surface coal m1n1ng 
operations were or will be conducted according to 
the following categories: 

(1) Prior to May 3, 1978. 

(2) After May 3, 1978, and prior to July 1, 1979 . 

(3) After July 1, 1979, and prior to the estimated 
date of issuance of the initial permit under 
the approved state program. 

(4) After the estimated 
initial permit under 
program . 

History : Effecti ve August 1, 1980. 

General Authority 
NDCC 38-14 . 1- 03 
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approved state 

Law Implemented 
NDCC 38-14.1-11, 

38-14.1-13, 
38-14.1-14, 
38-14 . 1-15 
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69-05.2-05-03. PERMIT APPLICATIONS FEES. A permit 
application filing fee shall be included with each application for 
a permit and shall be computed as follows: a nonrefundable filing 
fee in the amount of two hundred fifty dollars plus a refundable 
filing fee in the amount of ten dollars per acre [0.40 hectare] or 
fraction of an acre [0.40 hectare] for all lands included within 
the proposed permit area. Permit rev1s1on applications that 
propose additional acreage to be included within the permit area 
because of incidental boundary changes shall only be subject to 
the refundable ten dollar per acre [0.40 hectare] filing fee . All 
·other permit revision applications shall not be assessed a filing 
fee . The ten dollar per acre [0.40 hectare] fee shall be refunded 
to the permit applicant in the event the permit application or any 
revisions thereto, for which such fee is required, is rejected by 
the commission or withdrawn by the permit applicant prior to 
approval by the commission. 

History: Effective August 1, 1980. 

General Authority 
NDCC 38-14.1-03 

69-05.2-05-04. PERMIT APPLICATIONS 

Law Implemented 
NDCC 38-14.1-13 

VERIFICATION. 
Applications for permits and permit revisions shall be verified 
under oath, by the permit applicant or an authorized 
representative of the permit applicant, that the . information 
contained in the application is true . and correct to the best of 
the applicant's or representative's information and belief. 

History: Effective August 1, 1980. 

General Authority 
NDCC 38-14.1-03 

69-05.2-05-05. PERMIT APPLICATIONS 
PERMIT UNDER APPROVED STATE PROGRAM. 

Law Implemented 
NDCC 38-14.1-13, 

38-14 . 1-14 

REAPPLICATION FOR 

1 . All permittees who expect to continue to conduct surface 
coal mining operations on lands within existing permit 
boundaries after the expiration of eight months from the 
approval of the state program shall reapply for a new 
permit for such lands with the commission in accordance 
with the requirements of North Dakota Century Code 
section 38-14.1-11 and this article . Such application 
shall be prepared to cover those lands for which a 

-37-



2. 

permit to conduct surface coal m1n~ng and reclamation 
operations was previously issued by the commission and 
shall include: 

a. Permit areas from which coal has not been removed 
but will be surface mined after the expiration of 
eight months from the approval of the state program. 

b . Permit areas which are or will be utilized by 
surface coal m1n1ng and reclamation operations 
incidental to the extraction of the coal from those 
lands being surface mined after the expiration of 
eight months from the approval of the state program. 

A permittee or operator conducting surface 
operations, under a permit issued by the 
prior to the approval of the state program, 
these previously approved operations beyond 
for reapplication for a new permit under 
state program as prescribed in North Dakota 
section 38-14.1-11 and this section, if: 

coal mining 
commission 

may conduct 
the period 

the approved 
Century Code 

a. Timely and complete 
the state program has 
accordance with the 
Century Code chapter 

application for a permit under 
been made to the commission in 
provisions of North Dakota 

38-14.1 and this article; 

b. The commission has not 
decision with respect to 
and 

yet 
such 

rendered an initial 
permit application; 

c. The operations are conducted in compliance with all 
terms and conditions of the existing permit, the 
requirements of North Dakota Century Code chapter 
38-14 . 1, and this article. 

History: Effective August 1, 1980. 

General Authority 
NDCC 38-14.1-03 

Law Implemented 
NDCC 38-14 . 1-10, 

38-14.1-11 

69-05 . 2-05-06. PERMIT APPLICATIONS COORDINATION WITH 
REQUIREMENTS UNDER OTHER LAWS. The commission shall, to avoid 
duplication, coordinate review and issuance of permits for surface 
coal mining and reclamation operations with: 

1 . Any other state permit process applicable to the 
proposed operations, including, at a minimum, permits 
required under the : 
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a. Air Pollution Control Act (North Dakota Century Code 
chapter 23-25). 

b. Solid Waste Management and Land Protection Act 
(North Dakota Century Code chapter 23-29). 

c. Control, prevention, and abatement of pollution of 
surface waters (North Dakota Century Code chapter 
61-28) . 

d. State engineer (North Dakota Century Code chapter 
61-03) . 

2. The appropriate state and 
administer other applicable 
environmental protection acts. 

History: Effective August 1, 1980 . 

General Authority 
NDCC 38-14.1-03 

federal agencies who 
natural resource and 

Law Implemented 
NDCC 38-14.1-03, 

38-14.1-42 

69-05.2-05-07. PERMIT APPLICATIONS PERMIT AREA 
DETERMINATION - PORCELANITE, SAND, AND GRAVEL BORROW PITS. In 
determining whether porcelanite (scoria), sand, and gravel borrow 
pits may be excluded from the surface coal mining and reclamation 
operations permit area where such pits are located on lands near 
areas upon which surface mining activities occur, the commission 
may consider the following factors, including, but not limited to: 

1. Proximity of the pits to the surface coal mining and 
reclamation operations. 

2. If the pits are adjacent to the surface coal m~n~ng 
operation, the acreage [hectarage] affected by the pits 
and the impact of the pits upon land, air, or water 
resources . 

3 . Degree of dependency of the surface coal mi ning 
operation on the pits. 

4 . Degree of control over the operation of the pits by the 
permittee or operator. 

History: Effective August 1, 1980 . 

General Authority 
NDCC 38-14 . 1-03 
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Law Implemented 
NDCC 38-14 . 1-14 



69-05.2-05-08. PERMIT APPLICATIONS - PERMIT TERM. 

1 . A permit to conduct surface coal mining and reclamation 
operations shall be issued for a fixed term not to 
exceed five years . The permit area shall be no larger 
than the area £rom--whieh--the--~ermit--a~~iieaat--wiii 

remove---eoai--aaria~--the--~ermit--term which can be 
considered a logical pit sequence and shall also include 
those lands upon which surface mining activities 
incidental to the extraction of coal occur during the 
permit term . The coal removal area within the permit 
area shall be a permit subarea which is no larger than 
the area from which the permit applicant will remove 
coal during the permit term. Additional subareas of the 
permit area shall be approved for coal removal only by 
obtaining a permit revision pursuant to section 
69-05.2-11-02 . 

2. Upon expiration of the permit term, all lands within the 
permit area where surface coal mining and reclamation 
operations are not complete shall be successively 
renewed in accordance with the permit renewal 
requirements of section 69-05 . 2-11-03 until the final 
performance bond release criteria of section 
69-05.2-12-11 have been met. 

3. 

History : 

A permit term for a fixed period greater than five years 
may be approved if: 

a . The permit applicant demonstrates that a specified 
longer term and a larger permit area are needed to 
give th~ permit applicant the ability to remove 
enough coal and to carry out activities incidental 
to coal removal so that necessary financing for 
equipment and the opening of the operation can· be 
obtained, and this need is verified, in writing, by 
the permit applicant's proposed source for the 
financing; and 

b. The permit application is accurate and complete for 
the specified longer term. 

Effective August 1, 1980~ 

Amended 

General Authority 
NDCC 38-14 . 1-03 

Law Implemented 
NDCC 38-14 . 1-12 
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CHAPTER 69-05.2-06 
PERMIT APPLICATIONS - REQUIREMENTS FOR 

LEGAL, FINANCIAL, COMPLIANCE, AND RELATED INFORMATION 

Section 
69-05.2-06-01 
69-05 . 2-06-02 
69-05.2-06-03 

Permit Applications - Identification of Interests 
Permit Applications - Compliance Information 
Permit Applications - Right of Entry and Operation 

.69-05.2-06-04 

69-05.2-06-05 

Information 
Permit Applications - Identification of Other 

Licenses and Permits 
Permit Applications - Relationship to Areas 

Designated Unsuitable for Mining 

69-05.2-06-01. PERMIT APPLICATIONS IDENTIFICATION OF 
INTERESTS. In addition to the applicable requirements of 
subsection 1 of North Dakota Century Code section 38-14.1-14, each 
permit application shall contain the following: 

1. Eaek--permi~-app%iea~iea-ska%%-eea~aia-~ke The names and 
addresses of the owner of record of all surface areas 
and coal subsurface rights contiguous to any part of the 
proposed permit area extending to a distance of one­
fourth - qaar~er mile [402.33 meters] from the proposed 
permit boundary. 

2. Eaea--permi~--app%ieaeiea--sha%%-eea~aia-~ae The name of 
the proposed mine and the mine safety and health 
administration identification number for the mine aad 
a%%-seeeieas;-i£-aay. 

3. Eaek--permi~--app%iea~iea-saa%%-eeaeaia-a A statement of 
all lands, interests in lands, options, or-pending bids 
on interests held or made by the permit applicant for 
lands. which are contiguous to the area to be covered by 
the permit extending to a distance of one-fourth mile 
[402.33 meters] from the proposed permit boundary. 

4~--Eaeh--permi~--appi±ea~±oa--saa%%-eoa~aia-~he-aames-aader 
wa±eh--~he--perm±~--epp%±eaa~;--par~aer;--or---priaeipa% 
sharehe%der--prev±oasiy--eperaeed- -a-sttrfaee-eoa%-mia±ag 
opere~ioa-±a-aay-sea~e-wiehia-ehe-f±ve--years--preeed±ag 

~ae-da~e-o£-permie-app%±eae±oa~ 

History: Effective August 1, 1980: 
Amended . ..-

General Authority 
NDCC 38-14.1-03 
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Law Implemented 
NDCC 38-14.1-14 
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69-05 . 2-06-02. PERMIT APPLICATIONS COMPLIANCE 
INFORMATION. In addition to the applicable requirements of 
subsection 1 of North Dakota Century Code section 38-14.1-14, 
each EaeA permit application shall contain: 

1. A statement of any current or previous coal mining 
permits in any-s~a~e North Dakota held by the permit 
applicant subsequent to_ 1970 and by any person 
identified in paragraph 3 of subdivision e of 
subsection 1 of North Dakota Century Code section 
38-14.1-14 sabsee~ion-4-o£-see~ion-69-95~%-96-9~, and of 
~ny pending permit application to conduct surface coal 
m1n1ng operations in any--s~a~e North Dakota. The 
information shall be listed by permit and each pending 
or permit application number ane--sAaii--iden~i£y--~Ae 

regaia~ory--aa~Aoriey for each of those coal mining 
operations. 

2 . The explanation required 
subsection 1 of North Dakota 
38-14.1-14 shall include: 

by subdivision h of 
Century Code section 

a. Identification number 
permit or date and 
security. 

and date of issuance of the 
amount of bond or similar 

b . Identification of the authority that suspended or 
revoked a permit or forfeited a bond and the stated 
reasons for that action . 

c . The current status of the permit, bond, or similar 
security involved. 

d. The date, location, and type of any administrative 
or judicial proceedings initiated concerning the 
suspension, revocation, or forfeiture . 

e . The current status of these proceedings. 

3~--A-seAeeaie-iis~ing-eaeh-vioiaeion-notiee-reeeivee-by-ehe 

permie-appiieaat-in-any-state--in--eoaneeeioa--wieh--eny 
sar£eee--eoei--miaing--operetion--daring--ehe-three-yeer 
period-prior-to-ehe-dete-o£-app±ieetion;-£or--vio±ations 
o£-any-±aw;-raie;-or-regaiation-o£-the-Hnited-Seates;-or 
o£-eny-state-iaw;-raie;-or-regaiation--enaeted--parsaant 
eo- £ederai-iaw;-raie;-or-regaiation;-or-o£-eny-provision 
o£-the-Sar£aee-Hining-€ontro±--and--Reeiem~eion--Aet--o£ 

~9~~---fPab~-E~-95-8~~---9i-Stat~-445~---39-H~s~e~-i%9i; 
et-seq~f--pertaining--eo--air--or--water---environmentai 
proteetion~ 

4~ 3. The A statement regarding each violation notice listed 
under subdivision g of subsection 1 of North Dakota 
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Century Code section 38-14.1-14 shall include 

a. The date of issuance and identity of the issuing 
regulatory authority, department, or agency. 

b. A brief description of the particular violation 
alleged in the notice. 

c . The date, location, and type of any administrative 
or judicial proceedings initiated concerning the_ 
violation, including, but not limited to, 
proceedings initiated by the applicant to obtain 
administrative or judicial review of the violations. 

d. The current status of the proceedings and of the 
violation notice. 

e. The actions, if any, taken by the permit applicant 
to abate the violation. 

f. The final resolution of each violation notice, if 
any. 

s~--A--%isein~;--as--a--pare--e£--eae--seaeo~%e--req~ireo-by 

s~bseeeien-3;-e£-any-oeeerminaeiens-maoe-by-a--seaee--er 

£eoera%--re~~%aeery--a~eheriey--havin~-j~risoieeien-ever 

s~r£aee-eea%-minin~-ano-ree%amaeien--eperaeiens--wherein 

ehe--perm±e--app%ieane--was--£e~o--ee-have-en~agee-±n-a 

eemenseraeee--paeeern--e£--wi%%£~%--vieiaeiens--e£--s~eh 

nae~re-ane-e~raeien-thae-res~%e-±n-±rreparab%e-oama~e-ee 

ehe-envirenmene-as-te-inoieate-an-ineene-nee--ee--eempiy 
wieh--ehe--previsiens-e£-the-appiieabie-seate-er-£eoerai 
s~r£aee-eeai-minin~-ano-reeiamatien-iaw~ 

History: Effective August 1, 1980~ ·- "': ·~ - ._ ..._.:.._, ... 
Amended ~ 

General Authority 
NDCC 38-14.1-03 

69-05.2-06-03. PERMIT APPLICATIONS 
OPERATION INFORMATION. 

I l-_? -.. -~ •. . :.- I 

Law Implemented 
NDCC 38-14.1-14 

RIGHT OF ENTRY AND 

i~--Eaeh--permit--appiieatien-shail-eentain-eerei£ied-eep±es 

o£-the-dee~ents-ttpen-whieh-the-permit--applieant--bases 
the--applieant~s--legai-right-te-enter-and-beg±n-sttr£aee 
mining-aetiv±ties-±n-the-permit-area--and--whether--that 
right-±s-the-sttbjeet-e£-pend±ng-lit±gat±en~ 
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History: 

In addition to the requirements of subdivision k of 
subsection 1 of North Dakota Century Code section 
38-14.1-14, the Ihe permit application shall also 
contain a narrative and supporting certified copies of 
the appropriate documents which demonstrate that the 
permit applicant has · complied with the requirements of 
the Surface Owner Protection Act, North Dakota Century 
Code chapter 38-18. 

., 
Effective August 1, 1980: ~ ~ - · ··~:-·-:r'· . .. . 
Amended -- j 

.v ·, / ... ·.J 
, : - ~-·;- • i I I : ..... ~ ... :_.~ 

General Authority 
NDCC 38-14 .1 -03 

Law Implemented 
NDCC 38-14.1-14 

69- 05 . 2-06-04 . PERMIT APPLICATIONS IDENTIFICATION OF 
OTHER LICENSES AND PERMITS. Each permit application shall contain 
a list of all other licenses and permits needed by the permit 
applicant to conduct the proposed surface mining activities. This 
list shall identify each license and permit by: 

1. Type of permit or license. 

2 . Name and address of issuing authority. 

3 . Identification numbers of applications for those permits 
or licenses or, if issued, the identification numbers of 
the permits or licenses. 

4. If a decision has been made, the date of approval or 
disapproval by each issuing a~thority . 

History: Effective August 1, 1980 . 

General Authority 
NDCC 38-14 . 1-03 

i j 

Law Implemented 
NDCC 38-14.1-14 

69-05 .2-06-05 . PERMIT APPLICATIONS - RELATIONSHIP TO AREAS 
DESIGNATED UNSUITABLE FOR MINING . 

1. Each permit application shall contain a statement of 
available information on whether the proposed permit 
area is within an area designated unsuitable for surface 
mining activities under North Dakota Century Code 
section 38-14.1-05 and chapter 69-05 . 2-04 or under study 
for designation in an administrative proceeding . 
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2. If a permit . applicant claims the exemption in 
subdivision d of subsection 3 of North Dakota Century 
Code section 38-14.1-21, the permit application shall 
contain information ·supporting the permit applicant's 
assertion that it made substantial legal and financial 
commitments before January 4, 1977, concerning the 
proposed surface mining activities. 

History: Effective August 1, 1980. 

·General Authority 
NDCC 38-14.1-03 
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Law Implemented 
NDCC 38-14.1-05, 

38-14.1-14, 
38-14.1-21 



CHAPTER 69-05 . 2-07 
PERMIT APPLICATIONS - EXTENDED MINING PLAN -

REQUIREMENTS FOR INFORMATION ON ENVIRONMENTAL RESOURCES 

Section 
69-05.2-07-01 

69-05 . 2-07-02 

.69 - 05 . 2-07-03 

69-05.2-07-04 

69-05.2-07- 05 

69-05.2-07-06 

69-05.2-07-07 

69- 05 . 2-07-08 

Permit Applications - Extended Mining Plan -
General Requirements 

Permit Applications - Extended Mining Plan -
.~: Copies Required - Amendment 

Permit Applications - Extended Mining Plan -
General Map Requirements 

Permit , Applications -Extended Mining Plan­
General Requirements for Description of 
Hydrology [Repealed] 

Permit Applications - Extended Mining Plan -
Alluvial Valley Floors [Repealed] 

Permit Applications - Extended Mining Plan -
Soil Resources Information [Repealed] 

Permit Applications - Extended Mining Plan -
Geologic Description [Repealed] 

Permit Applications - Extended Mining Plan -
Fish and Wildlife Information [Repealed] 

69-05.2-07-01. PERMIT APPLICATIONS - EXTENDED MINING PLAN -
GENERAL REQUIREMENTS. 

i~--Ihe Each permit application shall contain an extended 
mining plan identifying the lands subject to surface 
coal m1n1ng operations over the estimated life of the 
surface coal mining operation . 9aee--ea--ex~ended--miae 

p!ea--hes--beea--£iied--by--e--permit--eppiieen~--£or--e 

per~ieHier-sHr£eee--eoe!--miniag--operetioa;--sHeseqHent 

permit--eppiieetioas--£or-edditioaei-sHberees-within-~he 

exteaded--m±aing--piea--eree--aeed--oniy--re£ereaee--~he 

prev±oHsiy--sHem±tted--ex~ended-piea-ead-iaeorporete-~he 

reieveat-dete-eetegor±es-±ato--the--permi~--eppiieetion~ 

Extended m1n1ng plans submitted for a surface coal 
mining operation must be complete, accurate, and updated 
annually in accordance with section 69-05.2-07-02 end 
the- other-monitoring-reqHirements-o£-th±s-ehepter. 

2~--9ther--terms--de£±ned--ia--seetion--69-95~%-9i-92--whieh 

reiete--eioseiy--end--wh±eh--sheii--be--eons±dered--when 
preper±ng-ea-exteaded-m±n±ng-piea-iaeiHde~ 

e~--Permit---eree;--wh±eh--w±ii--eiweys--be- -w±thin--the 

extended-m±aing-pien-eree~ 
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History: 

e~--A££ee~ed--area;--waieh--wiii--aiweys~-ee--wi~hiD-the 

permit-area~ 

e~--Adjaeea~--area;--whieh-may-sarroaDd-or-ex~eDd-eeyoad 

the-a££eeted-area;-permit-area;-or--ex~eDded--miaift! 

piaa-area~ 

d~--seaerai--area;--whieh--wiii-aiways-ee-iimi~ed-~o-~he 

hydroio~y-o£-~opo!raphie--aDd--!roaad--water--easiDs 
sarroaadia!-the-exteaded-miDift!-piaa-area-whieh-wiii 
provide---sa££ieieat---qaaD~i~ies---aDd---kiDds---o£ 

hydroio!ie--data--£or--~he--permit-appiieaa~-aDd-the 

eommissioa-~o-make-aa--assessmea~;--as--reqaired--ey 

sabdivision-o---o£---saesee~ioa-~--o£--Nor~h--Bako~a 

Eeatary-Eode-see~ioa--98-~4~~-~4;--o£--~he--proeaeie 

eamaia~ive--impae~s-o£-aii-aa~ieipated-miaiD!-iD-~he 

exteDded-miDia!--piaa--area--ia--eoaaee~ioD--wi~h--a 

par~ieaiar-permi~-appiieatioa~ 

Effective August 1, 198o·~~~~/9d'3. 
;'aaca4ad a__, · ' 

General Authority 
NDCC 38-14.1-03 

Law Implemented 
NDCC 38-14.1-15 

69-05.2-07-02. PERMIT APPLICATIONS - EXTENDED MINING PLAN -
€9P!ES-RE~B!REB-- AMENDMENT. Iea-eopies-o£--~he--ex~eaded--miDiD! 

piaa--shaii--ee--sabmi~ted-~o-~he-eommissioft~ The permittee shall 
annually advise the commission by the twenty-fifth day of January 
of the status of the extended mining plan and shall submit teD two 
copies of any amendments or additional data for the plan. 

History: Effective August 1, 1980j~,Jki~~~I9J'3 • 
.. AmenliaQ "' 

General Authority 
NDCC 38-14.1-03 

Law Implemented 
NDCC 38-14.1-15 

69-05.2-07-03. PERMIT APPLICATIONS- EXTENDED .MINING PLAN ­
GENERAL MAP REQUIREMENTS. The permit applicant shall provide a 
topographic map as a part of the extended mining plan whi ch shall 
be at a scale of 1:24,000 with an appropriate contour interval and 
must show the following : 

1. The scale, date, location, company name, lega l 
subdivision boundaries, and an appropri ate legend . 

-47-



2. The boundaries of the extended mining plan area and a 
legal description, to the nearest quarter section, of 
the lands enclosed by those boundaries. 

3. The size, sequence, and timing of the subareas of the 
extended mining plan area for which it is anticipated 
that individual permits for m1n1ng will be requested 
over the estimated total life of the proposed surface 
mining activities . 

4~--%he-ioeaeioa-o£-seaee-aad-£ederai-sttr£aee-aad-sttbsttr£aee 
owaersh±p-wiehia-ene-exeeaded-m±aia~-piaa-erea~ 

s~--%he--ioeaeioa--o£--sertteeures;--weiis;-spria~s;-sereams; 

aaettrei--draiaa~eways;---ra±iroads;---roads;---h±~nweys; 
p±peiiaes;-aad-eraasmissioa-iiaes~ 

6~--Ine--ioeaeioa--o£--eay:-dr±ii--hoies-used-for-eoiieee±a~ 
~eoio~±e-aad-overbttrdea-ia£ormaeioa~ 

T~--%he--ex±seiag--iaad-uses-w±ehia-ehe-exeeaded-m±a±a~-piaa 

area~ 

s~--%he--eievaeioas--aad--ioeaeioas--o£--ex±se±a~-moa±eor±a~ 

seaeioas-ttsed-eo--geener--daea--£or--waeer--quaiiey--aad 
quaaeiey-±a-preparaeioa-o£-ehe-exeeaded-miaia~-piaa~ 

9~ 4. The estimated crop lines and recovery lines within the 
extended mining plan area. 

The above information may be contained on one map or on separate 
maps along with appropriate narratives where necessary. 

History: Effective August 1, 1980j~#~t;)c...,.JL.? 1"J3. 
-AtterrdeQ. '=-

General Authority 
NDCC 38-14 . 1- 03 

Law Implemented 
NDCC 38- 14 . 1-14, 

38-14.1-15 
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69-05.2-07-04. PERMIT APPLICATIONS - EXTENDED MINI~~ PLAN - • ~II 

GENERAL REQUIREMENTS FOR DESCRIPTION OF HYDROLOGY. ~~pealed~~ 
%he- -permie-appi±eaae-snaii-prov±de- a-deseripeioa-o£-waeer-quaiiey I 
aad-quaaeiey-o£-aii-iaads-wienia-ehe-exeeaded--miaiag--piaa--area; 
ene--adjaeeae--area;-aad-ene-geaerai-area;-hased-oa-exiseiag-daea~ 

%o- ene-exeeae-enae-su££ieieae--waeer--quaiiey--aad--quaaeiey-- daea I 
wienia--ene--exeeaded--miaiag-piaa-area;-adjaeeae-area;-or-geaeral 
area-are-aoe-aveiiahle-to-deserihe-the-enaraeeeristies-o£--sttrfaee 
aad-grouad-waters-±a-the-deta±i-required-by-s~etioas-69-es~£-e8-e6 I 
aad-69-es~£-e8-9T;-the-permie-appl±eaat-shall-stthm±e--aa--exteaded 
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miftift~--piaft--ayareiegy--meai~eriftg--pregram--wkieh--iaeiaaes--~ae 
prepesea-:-

3~--seaeaaies--£er--aa~a--eeiiee~iea--aaa--saDmi~~ai--~e-~ae 
eemmissiea-ift-reia~iea-~e-~he-~ime£rames-£er--ifti~ia~iag 

~he--sar£aee--eeai--mifting--epera~ieas-ia-~he-respee~ive 

saDareas-e£-~he-ex~enaea-mining-piaa-area~ 

Hyareiegie-aa~a-eeiiee~ea-parsaan~-~e-~he-meai~ering-pre~ram-shaii 

De-saDmi~~ea-~e-~he-eemmissiea-en-aa-aftftaai--Dasis--ift--aeeeraaaee 

wi~h-~he-reqairemen~s-e£-see~iea-69-95~%-9~-9%~ 

«(Risto August 1, 1980. 

, 
..=.J' ~ 
y ,"'' 

69-05 . 2-07-05. PE~T APPLICATIONS - EXIENDED MINING PLAN - ~~~ 
ALLUVIAL VALLEY FLOORS . ~epeale~an-ex~enaea--m%n%ag--p±an=-~J 
area-~ha~-may-eea~ain-aiiaviai-vaiiey-£ieers;-~he-permi~-appiieaft~ 

shaii-saDmi~-aa-es~ima~ea-~ime~aeie;-as-a--par~--e£- - ~he--ex~enaea 

mining--piaa;--speei£ying--when--~he--permi~-appiieaa~-prepeses-~e 

~ 
eempiy-wi~h-~he-previsieas-e£-see~ien-69-95~%-98-~3~ 

( 
(History: Effective August 1, 1980 . 

Repealed 

General Authority 
NDCC 38-14 .1-03 

-
Law Implemented 

NDCC 38-14 . 1-15,) )) 
38-14.1-2 1 

69-05 . 2-07-06 . PERMIT APPlJCATIONS - EXTENDED MINING PLAN -
SOIL RESOURCES INFORMATION . ~epealed~~he--permi~--appfieen~ 
sheii-prev±de-seii-sarvey-±n£erma~±on-£or-the-ex~endea-mining-pian 

area-~o-the-exten~-~he~-it-is-avaiiehie--£rom--~he--Bnited--Stetes 

department--o£--agrieai~are--soii--eonservation--serviee--or-other 

so~rees~--~he-soii-sarvey-in£ormation-shaii-±nei~de-the-£oiiowing -:-
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i~--A--map--ae--a--seaie-e£-i~~9;999-or-i~i5;849-deiiaeatia~ 
di££ereat-seiis;-iaei~dia~-a-separaee-deiiaeaeioa-o£-the 
seii--mappia~--~aies--ehat-are-eeasidered-prime-seiis-ey 
the-seii-eeaservatiea-serYiee~ 

~~--Soii-ideati£ieatiea~ 

(~isiory: Effective August 1, 1980. 
Repealed 

J 

~ 
t 
I 

General Authority 
NDCC 38-14.1-03 

Law Implemented 

1 NDCC 38-14.1-15)~ 

69-05.2-07-07 . P~JT APPLIC~ONS -EXTENDED MINING PtAN­
GEOLOGIC DESCRIPTION. ~epealed~ %he--permie--appiieaae--shaii 
previde--a--deseriptioa--e£-the-~eoio~y-wiehia-ehe-exeeaded-miaia~ 
piaa-area-eased-ea-avaiiaeie-daea~--Ihe-deseripeiea-shaii--iaei~de 

ehe--iieheie~ie--eharaeeeristies-aad-ehe-thiekaess-e£-eaeh-serat~ 

eaeoaaeered-dewa-ee-aad-iaei~dia~-ehe--s~rae~--immediaeeiy--eeiow 
the--iewese-eeai-seam-eo-ee-miaed~--6eoiogie-eress-seeeioas-may-ee 

~ 
J V I 

({~:::::::-·;;;;;;;;:·::::::-::·::::~ioa' 
General Authority 
NDCC 38-14 . 1- 03 

I 

Law Implemented 
NDCC 38-14 . 1-15})j 

I 
I 

c ~ 
69-05 . 2-07-08 . PERMIT APP~~ATIONS - EXTENDED MINING PLAN - ~ 

FISH AND WILDLIFE INFORMATION. ~epealed~r%he--permie--epp£~~~ra .. t--~~ _ I 
shaii-deiiaeate-ead-ideati£y-£ish-ead-wiidii£e-haeieaes-wiehia-ehe 
exeeaded-miaiag-piea-eree-oa-i~~4;999-seaie-aeriai-phoeegraphs~ 

(«History : Effective August 1, 1980 . 
Repealed 

General Authority 
NDCC 38-14 . 1-03 

-so-

Law Implemented 
NDCC 38-14.1-15))} 

t 
I 
I 
I 
I 
I 



I 
! 
I 
I 
I 
I 

' I 
I 
I 
I 
i 
I 
I 
I 
I 
I 
I 
I 

CHAPTE~ 69-05 . 2-08 
PERMIT APPLICATIONS - PERMIT AREA - REQUIREMENTS 

FOR INFORMATION ON ENVIRONMENTAL RESOURCES 

Section 
69-05 . 2-08-01 

69-05 . 2-08-02 

·69-05 . 2-08-03 

69-05.2-08-04 

69-05.2-08-05 

69-05.2-08-06 

69-05 . 2-08-07 

69-05.2-08-08 

69- 05.2-08-09 

69-05.2-08-10 

69-05 . 2-08-11 

69-05 . 2-08-12 
69-05 . 2-08-13 

69-05 . 2-08-14 

69-05 . 2-08-15 

Permit Applications - Permit Area - Environmental 
Resources Information 

Permit Applications - Permit Area - General Map 
Requirements 

Permit Applications - Permit Area - Description 
of the Cultural and Historic Resources 

Permit Applications - Permit Area - Description 
of Hydrology and Geology - General Requirements 

Permit Applications - Permit Area - Geology 
Description 

Permit Applications - Permit Area - Ground Water 
Information 

Permit Applications - Permit Area - Surface Water 
Information 

Permit Applications - Permit Area - Vegetation and 
Land Use Information 

Permit Applications - Permit Area - Prime Farmland 
Investigation and Determination 

Permit Applications - Permit Area - Soil Resources 
Information 

Permit Applications - Permit Area - Use of Other 
Suitable Strata 

Permit Applications - Permit Area - Topographic Data 
Permit Applications - Permit Area - Alluvial 

Valley Floor Determination 
Permit Applications - Permit Area - Alluvial 

Valley Floor Resources 
Permit Applications - Permit Area - Fish and 

Wildlife Resources 

69-05 . 2- 08-01. PERMIT APPLICATIONS PERMIT AREA 
ENVIRONMENTAL RESOURCES INFORMATION. 

1 . Each permit application shall, in accordance with the 
requirements of this chapter, include a description of 
the premining environmental resources withi n the 
proposed permit area and adjacent area that may be 
affected or impacted by the proposed surface mini ng 
activities . 

1~--ihe--de~eri~~±on--~haii-±den~±fy-~he-~i~e;-~eqaene~;-and 
tim±ng-o£-the-~abaree~-o£-~he-~erm±~-aree-for--whieh--±t 

±~--eat±e±~e~ed--that-±nd±~±daai-~arfeee-eoei-min±ng-and 
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reeiamaeiea-eperaeions-wiii-be-inieiaeed-eYer--ehe--eerm 
e£-ehe-permie~ 

2. When the proposed permit area contains a logical pit 
sequence where the coal removal area is larger than that 
needed for the initial five-year term of the permit, the 
permit applicant shall identify the size, sequence) and 
timing for which it is anticipated that individual coal 
removal subareas will be mined. 

%~ 3 . The lands included in the permit application shall be 
described so that they may be identified and 
distinguished from other lands (by metes and bounds or 
standard government land survey descriptions). If 
government lots are included as a part of a government 
land survey description, such lots shall be described 
further by metes and bounds . 

3~ 4. The deseripeien permit application shall also identify, 
by delineation on a 1:24,000 planimetric map, the 
following information : 

a . The boundaries of the extended mining plan area. 

b. The area being considered for permit. 

e-: --'fhe--size;--seqttenee;--aad-eiming-e£-ehe-sttbareas-e£ 
ehe- exeended--mining--pian--area--£or--whieh--ie--is 
aneieipaeed--ehae-indiYidttai-permies-£er-mining-wiii 
he- reqtteseed-oYer-ehe-eseimaeed-eoeai--ii£e--o£--ehe 
proposed-sttr£aee-mining-aeeivieies-: 

d-: c . The boundaries of previously permitted areas. 

History : Effective August 1, 1980). ~~~11 t9i3. 
Amendii18 g 

General Authority 
NDCC 38-14.1 - 03 

Law Implemented 
NDCC 38-14 . 1-14 

69 - . 2-08-02 . PERMIT APPLICATIONS - PERMIT AREA - GENERAL 
MAP REQUIRE The permit application shall include a 1:4,800 
planimetric m e together with as many separate detail maps 
as necessary, to pict the following information regarding the 
proposed permit area 

1. All boundaries 
record of those 
included in or 

of lands and names of present owners of 
l ds, both surface and subsurface, 

the permit area extending 
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distance of one-fourth mile [402.23 meters] from 
permit boundary. 

2. The scale, date, location, company name, legal 
subdiv sion boundaries, and an appropriate legend. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

The 
permit. 

of the exact area being considered for 

The locatJ.: 
collecting 
information. 

and elevations 
ground 

of drill holes used for 
water and overburden 

The f all buildings on and within one-half 
mile rs] of the proposed permit area, with 
identification o the current use of the buildings. 

The location of s face and subsurface manmade features 
within, passing thr gh, or passing over the proposed 
permit area, inclu ·ng, but not limited to, major 
electric transmissio lines, pipelines, agricultural 
drainage tile field wells, roads, highways, and 
railroads. 

Each public road locate in or within one hundred feet 
[30 . 48 meters] of the prop \ed permit area. 

Each public or private ceme\ery or Indian burial ground 
located in or within one hund~ d feet [30.48 meters] of 
the proposed permit area. 

gather environmental resource data for water quality and 
quantity, fish and wildlife, d air quality, if 
required, in preparation of the pe "t application. 

Location and extent of known wor~ gs of underground 
mines, including mine openings to the rface within the 
proposed permit area and adjacent 

Location and extent of existing 
mined areas within the proposed 
area. 

Location and dimensions of existing area 
waste, and noncoal waste disposal, dams, em 
other impoundments, and water treatment 
pollution control facilities within the propose 
area. 

surface­
adjacent 

air 
permit 

13. Location, and depth if available, 
within the proposed permit area . 

\ 
-53-



any public park within or adjacent to 

History: Effective August 

General Authority 
NDCC 38-14 . 1-03 

69-05 . 2-08-03. PERMIT APPLICATIONS PERMIT AREA 
DESCRIPTION OF THE CULTURAL AND HISTORIC RESOURCES. Each permit 
application shall include: deseriee---and---±denei£y--en--an 
appropriaeeiy-sealed-map--ehe--aaeure--e£--euieural--and--hiseer±e 
resourees--aad--knowa--areheole~ieal--£eaeures-w±eh±n-ehe-prepesed 

pe~ie---area---and---adjaeeae---areas~----%he---deseripeien---and 

idenei£ieaeien--shall--ee-eased-en-ehe-resules-o£-an-areheolo~ieal 
and-hiseorieal-sttrYey-eondueeed--in--aeeordanee--w±eh--ehe--surYey 
requiremeaes-deYeloped-ey-ehe-seaee-hiseorieal-eoard~ 

1. 

2. 

A cultural resource inventory covering the proposed 
permit and adjacent area conducted in accordance with 
inventory guidelines developed by the state historic 
reservation office and the su erintendent of the state 

histori board ef the state historic &aeiet) ef Martb 
Baket8t':' 

An evaluation of all cultural resources which will be 
affected by any surface coal mining and reclamation 
operation . The evaluation must determine if the 
cultural resource is significant in accordance with 

q -

I 
1 
I 
I 
1 
I 
I 
·I 

' I 
I 

national register criteria [36 CFR 60.§) and guidelines I 
established by the superintendent of the state~-

historical .oe-ociet, of Uert:s :Qak9t.a. ..__ c ~~ 

3. 

History: 

An appropriately scaled map identifying the location of 
all significant known cultural resources within the 
proposed permit area and the adjacent area . 

Effective August 1, 
-Ametrl1~J 

General Authority 
NDCC 38-14 . 1-03 

Law Implemented 
NDCC 38-14.1-14, 

38-14.1-21 
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-05.2-08-04 . PERMIT APPLICATIONS PERMIT AREA 
ON OF HYDROLOGY AND GEOLOGY - GENERAL REQUIREMENTS. 

1. permit application shall contain a description of 
geology, hydrology, and water quality and quantity 

lands within the proposed permit area, the 
nt area, and the general area. The description 

include information on the characteristics of all 
surface and ground waters within the general area, and 
any wat which will flow into or receive discharges of 
water fro the general area. The permit shall not be 
approved ~ the commission until this information is 
made availab e in the permit application. 

2. The use of eling techniques may be included as part 
of the permit a lication, but the same surface and 
ground water info ation shall be required for each site 
as when models are not used. 

History: Effective August 1, 

General Authority 
NDCC 38-14 . 1-03 

Law Implemented 
NDCC 38-14.1-14, 

38-14.1-15 

69-05.2-08-05 . - PERMIT AREA - GEOLOGY 
DESCRIPTION. 

1. The description shall include a ge 
geology within the proposed permit 
including the first aquifer to b 
lowest coal seam to be mined. 

the 
area down to and 
affected below the 

2. Test borings or core samples proposed permit 
area shall be collected and analyze,down to and 
including the stratum immediately below he lowest coal 
seam to be mined. The minimum density hall be one 
drill hole per forty acres [16.19 hec~ares] or a 
comparable spacing or as otherwise specif~ed by the 
commission . Overburden samples are to be taRen at five­
foot [1.52-meter] intervals and are to be taken · dry 
whenever possible. Both dry and wet samples c n be used 
for analysis. Laboratory analyses shall be mad by the 
methods outlined in United States depart ent of 
agriculture handbook 525, Laboratory Methods Reco\nmended 
for Chemical Analyses of Mined Land Spoi~ and 
Overburden in Western United States, by Sandova and 
Power, or United States department of agricu ·ture 
handbook 60, Diagnosis and Improvement of Saline \and 
Alkali Soils, by the United States salinity laborat~FY 

\ 
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a . 

b. 

c. 

d. 

e . 

f. 

ff, both available from the United States 
ting office, Washington, D. C. The 

ation shall be provided: 

government 
following 

of subsurface water, if encountered. 

drill holes with gamma ray 
as verification showing 

charac eristics and thickness of 
each co 1 seam. 

and density logs 
the lithologic 

each stratum and 

Physical and chemical analyses of each overburden 
sample tak at five-foot [1.52-meter] intervals 
within the overburden and the stratum immediately 
below the lo st coal seam to be mined to identify, 
at a minimum, which contain potential 
toxic-forming The analyses shall 
include: 

(1) pH. 

(2) Sodium ratio (include calcium, 
magnesium, cation concentrations). 

(3) Electrical of the saturation 
extract . 

(4) Texture (by pipette or hydrometer method). 
Include percentage brea down of sand, silt, and 
clay along with a gen ral description of the 
physical properties of ea h stratum within the 
overburden. 

Analyses of the coal seam, i eluding, but not 
limited to, an analysis of the sod·um, ash, British 
thermal unit, sulfur, and iron sul · de content. 

Cross sections sufficient to the major 
subsurface variations within the perm~-~area down to 
the stratum immediately below the lo est coal seam 
to be mined. The horizontal scaie shal be 1:4,800 
and the vertical scale shall be one inch [2.54 
centimeters} equals twenty feet [6.10 meters]. To 
assess the suitability of a pit sei.ected for 
disposal of refuse, ash and other residue \rom coal 
utilization processes, the information pr:~ented in 
this subsection shall extend to a deptH\ to be 
determined by the commission or to the bas~ of the 
next confining clay stratum occurring beneath the 
lowest seam of coal to be mined . " 

A thickness (isopach) map of the overburden t~the 
top of the deepest seam to be mined. The cont~ur 

\. 
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shall be ten feet [3.05 meters] and the 
scale shall be 1:4,800. 

g. crop lines and the strike and dip of the 
mined within the proposed permit area. 

3. If requir by the commission, test borings or core 
samplings s 11 be collected and analyzed to greater 
depths withi the proposed permit area, or for areas 
outside the oposed permit area to provide for 
evaluation of he impact of the proposed activities on 
the hydrologic ba ance. 

History: Effective 

General Authority 
NDCC 38-14.1-03 

Law Implemented 
NDCC 38-14.1-14 

69-05.2-08-06. PERMIT ONS - PERMIT AREA - GROUND 
WATER INFORMATION. 

1. Because water supplies may affected several miles 
[kilometers] beyond the mined , it is necessary to 
develop an analysis of the gro d water hydrology and 
water resources of the potentially ffected area prior 
to m1n1ng. The permit applicatL n shall contain a 
description of the ground water \drology for the 
proposed permit area, adjacent are and general area 
including: 

a. A general account of the ground wate hydrology (the 
water resources of the area). 

b. Known uses of the water in the 
table and location of all water 
proposed permit area, adjacent 
area. 

c. Sufficient information and narratives to a equately 
describe the recharge, storage, and ~ischarge 
characteristics of aquifers and the qua\ity and 
quantity of ground water according to the parameters 
and in the detail required by the commissio~. The 
narrative shall include a discussion of the ~round 
water aquifers and hydrologic functions that a\e to 
be addressed in the operations and reclamation ~lan 

ground water monitoring plan required by sectfon 
69-05.2-09-12 in order to comply with nre 
performance standards of sections 69-05.2-16-\3 
through 69-05.2-16-15 . \ 

-57-
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Contour maps or maps showing the water table or 
piezometric surface of the water in each aquifer 
(including waterbearing coal seams) down to the next 
ocal aquifer beneath the lowest coal seam to be 

ed. These maps shall be prepared using a minimum 
ne data point (a piezometer nest) per four 

squa e miles [6.44 square kilometers], unless a 
great r density is required by the commission. The 
locati ns of data points shall be shown on the map 
and giv n to the nearest ten acres [4.05 hectares]. 
The sea e of the map shall be 1:24,000. Data 
accompany g the map or maps should include the 
lithologic~nd geophysical (gamma ray and density) 
logs of t holes in which piezometers are 
installed, iezometer construction details, and 
elevations of ~e water level and land surface to 
the accuracy ecessary for valid analysis of the 
ground water hy ology of the permit area and the 
general area. he area covered by the map or maps 
shall be the permi area, adjacent area, and the 
general area. 

Water samples be collected from each of the 
data points for chemic 1 analyses, if possible. The 
analyses shall include: 

(1) Total dissolved soli milligrams per liter. 

(2) Hardness in milligrams 

(3) 

(4) Iron in milligrams per lit 

(5): Bicarbonate in milligrams ,, .. . ' 
(6) Nitrate in milligrams per 

(7) Sulfate in milligrams per 

(8) Chloride in milligrams per liter. 

(9) pH in standard units. 

(10) 

(11) 

Sodium adsorption ratio (includ~, calcium, 
magnesium, and sodium cation concentrci·tions). 

Electrical conductivity in mi~ro ~os per 
centimeter. \ 

(12) Additional parameters which may be requi~ed by 
the commission on a site specific basis. "' 
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proposed permit area contains or is adjacent to 
an tified alluvial valley floor, the ground water 
informat~ data requirements for alluvial valley 
floors shall 

History: Effective August 

General Authority 
NDCC 38-14.1-03 

Law Implemented 
cc 38-14.1-14 

69-05.2-08-07. PERMIT APPLICATIONS - PERMIT AREA - SURFACE 
WATER INFORMATION. 

1. Surface water information 'shall be described and 
identified on an appropriate scale map, including the 
names and locations of watersheds which will receive 
water discharges and the location and classification of 
all streams within the permit area, and generalarea, as 
ephemeral, intermittent, or perennial. The description 
shall also include the location of all surface water 
bodies such as lakes, ponds, and springs, constructed or 
natural drains, the location of any water discharge into 
any surface body of water, and the locations of water 
supply intakes for current users of surface water 
flowing into, out of, and within the proposed permit 
area and general area. Descriptions of surface drainage 
systems shall be included in sufficient detail to 
identify the seasonal variations in water quantity and 
quality within the proposed permit area, adjacent areas, 
and general areas. 

2. Surface water information shall include: 

a. Minimum, maximum, and average discharge conditions 
which identify critical low flow and peak discharge 
rates of streams sufficient to identify seasonal 
variations. 

b. Water quality data to identify the characteristics 
of surface waters in, discharging into, or which 
will receive flows from surface or ground water from 
affected areas within the proposed permit area, 
adjacent areas, and general areas, "sufficient to 
identify seasonal variations, showing : 

(1) Total dissolved solids in milligrams per liter . 

(2) Total suspended solids in milligrams per liter . 
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History: 

(3) Electrical conductivity in micro mhos per 
centimeter. 

(4) pH in standard units. 

(5) Total iron in milligrams per liter. 

(6) Additional parameters which may be required by 
the commission on a site specific basis. 

c. A complete description of the monitoring procedures 
used to acquire surface water data including: 

(1) Location of all monitoring sites, 

(2) Frequency of monitoring for each site, and 

(3) Monitoring 

Effective August 1, 
--Jancnded 9 

techniques and equipment utilized. 

General Authority 
NDCC 38-14 . 1-03 

Law Implemented 
NDCC 38-14.1-14 

69- 05 . 2- 08- 08. PERMIT APPLICATIONS PERMIT AREA 
VEGETATION AND LAND USE INFORMATION. 

1 . The permit application shall contain the following 
premining vegetation information: 

a. A map or aerial photograph at a scale of 1:4,800 
that delineates the existing mejor--so%1--map--tt!!.ies 
£or--eropie!!.a;--hayla!!.a;--e!!.a--pesettrele!!.a;-ex%sei!!.g 
re!!.ge-s%ees-w%eh-eo!!.aie%o!!.-eiess-£or-reagela!!.a;--e!!.a 
ex%sei!!.g--vegeeetive-eypes-£or-wooale!!.a-e!!.a-£%sh-e!!.a 
wilal%£e--haeieat~ mapping units within each 
premining land use. The mapping units used for 
different land use categories are as follows: 

(1) For cropland, each major soil tyPe shall be 
considered a mapping unit. 

(2) For tame pastureland, each major soil tyPe 
shall be considered a mapping unit. 

(3) For native grasslands, each range site shall be 
considered a mapping unit . 
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b. 

c. 

(4) For woodland and fish and wildlife habitat, 
each plant community within each vegetative 
type shall be considered a mapping unit. 

A description of each map--area mapping 
delineated pursuant to subdivision a . 
description shall include the following: 

unit 
This 

(1) The acreage [hectarage] of each map-- area 
mapping unit for each surface owner within the 
permit area. 

(2) A species list of higher plants and 
identification of any species wa%eh--are of 
rare~ er endangered, poisonous, £E noxious 
plants ;--er--key--£eed--spee%es--£er--demes~±e 
aa±ma%s-er-w%ldl±£e. 

(3) A quantitative assessment of, at a minimum, the 
following vegetation parameters : 

(a) Productivity e£ ~ cropland hy-majer-se±l 
map-t1a%~ . 

(b) Productivity and ground cover e£-aaylaad 
aad on tame pastureland hy-majer-se±l--map 
tm±~ . 

(c) Productivity and ground cover by important 
plant species and groups, and United 
States department of agriculture soil 
conservation service range condition in 
percent hy--raa~e- -s±~e--£or-raaselaad on 
native grassland. 

(d) Density of trees, shrubs, and half-shrubs 
and ground cover of herbaceous spee%es 
vegetation by important plant species and 
groups hy-vese~a~±ve-~ype-£or ~ woodland 
and fish and wildlife habitat. 

A narrative describing the nature and variability of 
the vegetation in each mapping unit and land use 
category, based on a synthesis and summari zation of 
the data obtained pursuant to this subsection. All 
data, analyses conducted on the data, and results 
shall be submitted as part of this discussion. 

2. When the methods selected pursuant to subdivision f of 
subsection 5 ~of section 69 - 05. 2-09-11 require the use 
of reference areas, the following requirements shall be 
met: 
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a . The number of reference areas proposed shall be 
sufficient to adequately represent the permit area. 

b . The location and boundaries of all proposed 
reference areas shall be located on a map of 
sufficient scale to accurately show the field 
location of each reference area. The boundaries of 
the map--area mapping unit in which the reference 
area is located shall also be delineated. 

e~--%he--prepesed--re£ereaee--areas--shaii-ee-leea~ed-ea 

areas-whieh--have--eeen--preperiy--maaa~ed--£er--~he 
apprepria~e-land-ase~ 

d~ c. The permittee shall demonstrate that the proposed 
reference areas adequately characterize the relevant 
map--areas mapping units fer which they are-eeia~ 
prepesed propose to represent. This demonstration 
shall be done according to methods approved by the 
commission. 

3 . The commission may grant exception to parts of the map 
and vegetation data requirements of this section for 
operations where the extended mine plan is less than one 
hundred acres [40 . 5 hectares], if the permit applicant 
demonstrates to the commission that certain 
informational requirements of this section are not 
applicable on a site specific basis. 

4. The permit application shall contain, in addition to the 
requirements of subdivision a of subsection 2 of North 
Dakota Century Code section 38-14.1-14, the following: 

a . A map and supporting narrative of the uses of the 
land existing at the time of the filing of the 
permit application. If the premining use of the 
land was changed within five years before the 
anticipated date of beginning the proposed 
operations, the historic use of the land shall also 
be described . 

b . A narrative of land capability and productivity, 
which analyzes the land use description under 
subdivision a in conjunction with other 
environmental resources information required under 
thi s chapter. 
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5. The permit application shall contain a narrative 
description which shall include information adequate to 
predict the potential for reestablishing vegetation on 
all areas to be disturbed by surface coal mining and 
reclamation operations. 

History; Effective August 1, 1980j~~Ati.~ ~11191~. 
.Amended -i-

General Authority 
NDCC 38-14.1-03 

Law Implemented 
NDCC 38-14 .1 -14, 
NDCC 38-14.1-24 

69-05.2-08-09. PERMIT APPLICATIONS 
FARMLAND INVESTIGATION AND DETERMINATION. 

- PERMIT AREA - PRIME 

1. The permit applicant shall conduct a preapplication 
investigation of the proposed permit area to determine 
whether lands within such areas may be prime farmland. 

2. Land shall not be considered prime farmland where the 
permit applicant can demonstrate one of the following: 

a. The land has not been historically used as cropland. 

b. The slope of the land is ten percent or greater. 

c. The land is not irrigated or naturally subirrigated, 
has no developed water supply that is dependable or 
of adequate quality, and the average annual 
pre~ipitation is fourteen inches [35.56 centimeters] 
or less. 

d. Other factors exist, such as a very rocky surface, 
or the land is frequently flooded during the growing 
season, more often than once in two years, and the 
flooding has reduced crop yields. 

e. On the basis of a cooperative soil survey of lands 
within the proposed permit area, there are not any 
eree~--±deft~±f±ed--e~-pr±me-~o±i~ soil mapping units 
identified as prime farmland. 

f . Following a review by the state conservationist, 
United States department of agriculture soil 
conservation service, of important farmland 
inventory maps published by the soil conservation 
service, or the cooperative soil survey if important 
farmland inventory maps are not available, by the 
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state conservationist that there are not any prime 
farmlands within the proposed permit area. 

When an applicant demonstrates one of the above, a 
request for a negative determination based on that 
demonstration shall be submitted to the commission with 
the permit application . 

3 . If the investigation indicates that the proposed permit 
area may contain prime soils, the permit applicant shall 
contact the state conservationist of the United States 
soil conservation service for a determination in 
consultation with the commission, if any prime farmland 
exists in the proposed permit area based on important 
farmland inventory maps or a cooperative soil survey. 
If no cooperative soil survey has been made for the 
lands within the proposed permit area, the permit 
applicant shall cause such a survey to be made. 

a. When the state conservationist of the United States 
soil conservation service identifies prime farmland 
within the proposed area to be mined, the permit 
applicant shall submit an application in accordance 
with section 69-05.2-09-15 for such designated land. 

b. When the state conservationist of the United States 
soil conservation service does not identify any 
prime farmland within the proposed permit area, the 
permit applicant shall submit a request for negative 
determination in accordance with subsection 2. 

a 
J 

I 
I 
J 
I 
I 
I 
I ., 
I 

Hi story: Effective August 1, 1980)~~ ~1,!9S3. I 
~ 

General Authority 
· NDCC 38- 14 . 1-03 

Law Implemented 
NDCC 38-14.1-14 

69-05 . 2-08-10. PERMIT APPLICATIONS PERMIT AREA - SOIL 
RESOURCES INFO~~TION. A soil survey shall be submitted for the 
proposed permit area and shall consist of a map and report 
prepared by a soil classifier as defined in subsection 28 of North 
Dakota Century Code section 38-14 . 1-02 . 

1. The map shall be made by accepted principles and methods 
and submitted on a scale of 1 : 4,800 . The map shall show 
the following : 

a . The location and the vertical and lateral (area l ) 
extent of the ~o±i--meter±ei--end suitable plant 
growth material tf±r~t--iift1 ( toosoil) within the 
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permit area that is considered best for topdressing 
the area to be reclaimed. Soil--material--and 
s~itaele Suitable plant growth material considered 
best for topdressing is based upon an electrical 
conductivity of less than two millimhos per 
centimeter (EC x 10 3 ), a sodium adsorption ratio of 
less than four (exchangeable sodium percentage of 
less than five), a free lime percentage (calcium 
carbonate equivalent) of less than ten on medium to 
fine textured soils, and an organic matter 
percentage of one and one-half or more (unless this 
organic matter percentage is not available within 
the permit area). The first--lift topsoil should 
normally be made up of the dark-colored surface 
horizon materials. 

b. The location and the vertical and lateral (areal) 
extent of the remaining soil-material--and suitable ~ 
plant growth material ~seeond-ii£t7 (subsoilywithin 
the permit area, based on electrical conductivity of 
the saturation extract of less than four millimhos 
per centimeter (EC x 10 3 ), and sodium adsorption 
ratios of less than ten (exchangeable sodium 
percentage of less than twelve). 

c. The location of any prime farmlands identified by 
the state conservationist of the soil conservation 
service within the proposed permit area pursuant to 
section 69-05 . 2-08-09. 

2. The report shall contain the following: 

a. The results of any chemical and physical analyses 
made to determine the properties of soil--materiel 
and the suitable plant growth material. Textural 
analyses shall be included for all samples taken. 

b. The volume of soii--meteriei--and suitable plant 
growth material ~£irst-li£t7 (topsoil) in the permit 
area by ownership which is considered best for 
topdressing the area being reclaimed. 

c. The volume of soil--maeeriai--and the remaining 
suitable plant growth material tseeond---ii£e7 
(subsoil) in .the permit area by ownership. 

d. The description, classification, and interpretation 
for use of the soils and suitable plant growth 
material in the permit area. 

3~--For--areas--ideneified--as--prime--fermiend-ehae-wiil-he 

dise~rhed--by--mining;--ehe--soii--s~rvey--repore--shaii 
±nei~de--a--map--~nie--and--represeneaeive--soii-pro£iie 
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· deseripeien-£er-eaeh--prime--seii--wiehia--ehe--prepesed 
permie-area~ 

4~ 3. Laboratory analyses will be made by the methods and 
procedures outlined in United States department of 
agriculture handbook 60, Diagnosis and Improvement of 
Saline and Alkali Soils, by the United States salinity 
laboratory staff, United States government printing 
office, Washington, D. C., or by other methods and 
procedures approved in writing by the commission. 

s~ 4. 

History: 

Prior to a soil classifier beginning work on the 
required soil survey, a meeting of the soil classifier, 
the operator, if the operator so desires, and the 
commission staff shall be held for the purpose of 
discussing proposed techniques, procedures for sampling 
and analyses and the area to be surveyed. 

Effective August 1, 1980j ()1,.-.-.J·'J~~ f}c.•,.c.. 1, I 9 i 3 · 
..AIIaaded • ,.. 

General Authority 
NDCC 38-14.1-03 

Law Implemented 
NDCC 38-14.1-14 

69-05.2-08-11. PERMIT APPLICATIONS - PERMIT AREA - USE OF 
OTHER SUITABLE STRATA. Where the permit applicant proposes to use 
other suitable strata as a supplement for suitable plant growth 
materials or where the commission determines that it is necessary 
to meet the revegetation requirements, the application shall 
indicate the areal extent of other suitable strata within the 
proposed permit area and shall, on a sampling density determined 
by the commission in consultation with the permit applicant, 
provide results of the anaiysis analyses, trials, and tests 
required under subsection 4 of section 69-05.2-15-02. 

History : Effective August 1, 1980j~~~~£r~l,l'f!3. 
~netzdea.-· 

General Authority 
NDCC 38-14 . 1-03 

Law Implemented 
NDCC 38-14.1-14 

69-05 . 2-08-12. PERtHT APPLICATIONS PERMIT AREA 
TOPOGRAPHIC DATA. 1e-determ±ne-the-neettrei-~iepes-e£--ehe--perm±e 
aree--be£ere--m±n±ng,--ehe--perm±e--eppi±eane--~haii-~ttbm±e-eo-ehe 

eomm±ss±on-eopogreph±e-maps-w±eh--£±~e-£ooe--t~~s~-meeert--eontottr 
±neer~eis~---Sttff±e±ene--siope--meesttrements --shaii-ee-mede-eeking 
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ia~e-seee~a~-aa~~rai-varia~ieas-ia-slepe-~e--aeeq~a~ely--represea~ 

~ke-exis~ia!-iaae-s~r£aee-eea£i!~ra~iea-sae-re£lee~-~Ae-!eemerpkie 

ei££ereaees-e£-eke-area-~e-oe-eis~~roee~---eress--see~ieas--er--sft 
sres--slepe--map-esa-oe-~see-~e-eemply-witk-tke-slepe-meas~remeats 

req~iremeat~--%£-eress-see~ieas-are-ased;--tke--leeatiea--e£--eseft 

eress--see~iea--saomi~tee--skeale-oe-ieea~i~iee-ea-tke-tepe!rspkie 
map~ 

1. The permit applicant shall submit to the commission 
topographic maps with five-foot [1.52-meter] contour 
intervals which adequately represent the land surface 
configuration before mining. 

2. An area slope map shall be submitted which reflects the 
geomorphic differences of the areas to be disturbed. 
The slope percentage categories shall be in three 
percent intervals, unless otherwise approved by the 
commission. 

History: Effectiv~ August 1, 1980j Or,, ~J ~ 9 -..,..a. r;itJ cP j • 
-Anende tl 

General Authority 
NDCC 38-14.1-03 

Law Implemented 
NDCC 38-14.1-14, 

38-14.1-15 

~2-08-13. PERMIT APPLICATIONS - PERMIT AREA - ALLWIAL 
VALLEY FLOO~TERMINATION. 

1. Allu~\al valley floor determination. 

a. Be~re applying for a permit to conduct surface coal 
mini~\ and reclamation operations within a valley 
holdin~a stream or in a location where the adjacent 
area inc.~des any stream, the permit applicant shall 
either af · rmatively demonstrate, based on available 
data, the resence of an alluvial valley floor, or 
submit ·to '~he commission the results of a field 
investigation'of the permit area and adjacent area. 

"\ 

The field inve~tigations shall include sufficiently 
detailed geologi~1 hydrologic, land use, soils, and 
vegetation studies on areas required to be 
investigated by the\commission, after · consultation 

' with the permit app!icant, to enable the commission 
to make an evaluation~egarding the existence of the 

\ 
probable alluvial valleY'~loor in the permit area or 
adjacent area and to determine which areas, if any, 
require more detailed st'u.dy in order to allow the 
commission to make a final d\termination regarding 
the existence of an alluvial v~lley floor. Studies 
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~~rformed during the investigation by the permit 
ap~licant or subsequent studies as required of the 
pe~it applicant by the commission, shall include an 
appr~priate combination, adapted to site-specific 
condl.~ons, of: 

(1) M~ing of the probable alluvial valley floor 
including, but not limited to, geologic maps of 
uncorlsolidated deposits, delineating the 

' stream*id deposits, maps of streams ; 
delinea ion of surface watersheds and 
directio s of shallow ground water flows 
through ~-nd into the unconsolidated deposits, 
topography~howing local and regional terrace 
levels, an topography of terraces, flood 
plains, and c annels showing surface drainage 
patterns. 

(2) Mapping of lands included in the area in 
accordance with t s section and subject to 
agricultural acti~ties, showing the area in 
which different type~ of agricultural lands, 
such as flood irr1.gated lands, pasturelands, 
and undeveloped ~ngelands exist and 
accompanied by measursments of vegetation in 
terms of productivity and type . 

(3)Mapping of all lands tha~re currently or were 
historically flood irrig~~ed, showing the 
location of each diversi~n structure, ditch, 
dam and related reservoir, it.rigated land, and 
topography of those lands . ~ 

(4) Documentation that areas ide~ified in this 
section are, or are not, subirrigated, based on 
ground water monitoring data, ~epresentative 
water quality, soil moisture measu\cments, and 
measurements of rooting depth, so~ mottling, 
and water requirements of vegetation\ 

(5) Documentation, based on repre?entative 
sampling, that areas identified un~er this 
subdivision are, or are not, flood ir~igable, 
based on streamflow, water quality, \ water 
yield, soils measurements, and topographic 
characteristics . \ 

\ 
(6) Analysis of a series of aerial photographs, 

including color infrared imagery flown ai\ a 
time of year to show any late summer and fa~l 
differences between upland and valley floo~ 
vegetative growth and of a scale adequate for 
reconnaissance identification of areas that may 
be alluvial valley floors . 
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Based on the investigations conducted under 
subdivision a, the commission shall make a 
determination of the extent of any alluvial valley 
floors within the study area and whether any stream 
in the study area may be excluded from further 
consideration as lying within an alluvial valley 
loor. The commission shall determine that an 
luvial valley floor exists if it finds that: 

Unconsolidated streamlaid deposits holding 
are present; and 

(2) sufficient water to support 

(c) 

activities as evidenced by: 

The existence of flood irrigation in the 
in question or its historical use; or 

capability of an area to be flood 
rigated, based on streamflow water 

and y eld, soils, water quality, 
to ography; or 

Subi rigation of the 
deri d from the ground 
the v ley floor. 

lands in question, 
water system of 

History: Effective August 1, 

General Authority 
NDCC 38-14.1-03 

Law Implemented 
NDCC 38-14.1-21 

,, . ' 
69-05 . 2-08-14. PERMIT APPLICAT 

VALLEY FLOOR RESOURCES. 
NS - PERMIT AREA - ALLUVIAL 

1. If land within the proposed pe mit area or adjacent area 
is identified as an alluvia! valley floor and the 
proposed mining operation may affect an alluvial valley 
floor or waters that supply allu~ial valley floors, the 
permit applicant shall submit a complete description of 

. the alluvial valley floor resourc~~nd characteri stics 
that provide sufficient baselin data to allow the 
commission to make a determination f: ·· 

a. The characteristics of the alluvial valley floor 
which are necessary to preser~~ the essential 
hydrologic functions during and after mining . 

b . The significance of the area t~\be affected to 
agricultural activities. 

\ 
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2 . 

~ ether the operation will cause, or presents an 
c. ~acceptable risk of causing, material damage to the 

quantity or quality of surface or ground waters that 
su~ ly the alluvial valley floor. 

d. The of proposed reclamation with 
to requirements of North Dakota Century Code 
38-14.1 and this article. 

e. 

The 
the 
not 

a . 

b. 

c. 

d. 

e. 

Specific environmental monitoring required to 
measure co liance with chapter 69-05.2-25 during 
and after m~ing and reclamation operations. 

alluvial vall~floor baseline data required to make 
determinations listed in section shall include, but 
be limited to : 

Geologic data, ·ncluding geologic structure, and 
surficial geologi~ maps, and geologic cross 

sections. : ~\ 

Soils and vegetation ~ta, including a detailed soil 
survey and chemical a d physical analyses of soils, 
a vegetation map an narrative descriptions of 
quantitative and qualit tive surveys, and land use 
data, including an evaluation of crop yields. 

Surveys and data requi\ d under this section for 
areas designated as allu~~ valley floors because 
of their flood irrigation c~racteristics shall also 
include, at a minimum, su~face hydrologic data, 
including streamflow, runof~, sediment yield, and 
water quality analyses tlescribing seasonal 
variations, field geomorphi~\surveys and other 
geomorphic studies . 

Surveys and data required und~r this section for 
areas d~signat~d ~s a~luvial valley ~loors because 
of the~r sub~rr~gat~on characternst~cs, shall also 
include, at a minimum, geohydrologit data including 
observation well establishment for pvrposes of water 
level measurements, ground water \contour maps, 
testing to determine aquifer characteristics that 
affect waters supplying the alluvial ~~lley floors, 
well and spring inventories, and ~ater quality 
analyses describing seasonal variations't and of the 
same parameters specified in section a9-05 . 2-08-05 
of overburden to determine the effe~t of the 
proposed mining and reclamation operatidns on water 
quality and quantity. \ . 

Plans showing how the operation will avoid, during 
mining and reclamation, interruption, discontinuance 
or preclusion of farming on the alluvial, valley 
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3. 

~rs unless the premining land use has been 
unde~eloped rangeland which is not significant to 
farmi~g and will not materially damage the quantity 

qu ity of water in surface and ground water 
that supply these alluvial valley floors. 

f. farms that could be affected by the 
if any farm includes an alluvial valley 

floor, or includes any portion thereof, statements 
of the type and quantity of agricultural activity 
performed ot\. the alluvial -:alley floor and its 
relationship \to the farm's total ~gricultural 
activity inclu ·ng an economic analysis . 

The surveys requir d by this section should identify 
those geologic, hydro ogic and biologic characteristics 
of the alluvial val ey floor necessary to support the 
essential hydrologic f~ctions of an alluvial valley 
floor. Characteristic~ which support the essential 
hydrologic functions and which must be evaluated in a 
complete application inc! de, but are not limited to : 

a. Characteristics 
collecting water 
to: 

the function of 
but are not limited 

b . 

(1) The amount and 
balance analysis, 
evapotranspiration, 
water recharge. 

of runoff and a water 
respect to rainfall, 

i filtration, and ground 

(2) The relief, slope, and density of the network 
of drainage channels. 

(3) The infiltration, permea ility, porosity, and 
I 

transmissivity of unconsor~· dated deposits of 
the valley floor that e ther constitute the 
aquifer associated with t e stream or lie 
between the aquifer and the .tream. 

(4) Other factors that affect ~e interchange of 
water between surface streams ~nd ground water 
systems, including the depth ~o ground water, 
the direction of ground water flow, the extent 
to which the stream and asso~iated alluvial 

' ground water aquifers provide recharge to, or 
are recharged by bedrock aquifers\ 

Characteristics supporting the functi~n of storing 
water which include, but are not limited\ to: 

\ 
\ 

(1) Surface roughness, slope, and vegetation of the 
channel, flood plain, and low ter~aces that 
retard the flow of surface waters. \ 
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c. 

d . 

(3) 

Porosity, permeability, water-holding capacity, 
saturated thickness, and volume of aquifers 
associated with streams, including alluvial 
aquifers, perched aquifers, and other water­
bearing zones found beneath valley floors. 

~isture held in soils or the plant growth 
meaium within the alluvial valley floor, and 
the physical and chemical properties of the 
subso:l that provide for sustained vegetation 
growt~ during extended periods of low 
precipi 

Characteristic 
regulating the 
not limited to: 

supporting the function 
low of water which include, but 

of 
are 

(1) The geomet and physical character of the 
valley, expres·sed in terms of the longitudinal 
profile and ~ope of the valley and the 
channel, the s · uosity of the channel, the 
cross section, slopes, and proportions of the 
channels, flood p · ains, and low terraces, the 
nature and stab:i\lity of the streambanks, and 
the vegetation estAblished in the channels and 
along the streamba;1and flood plains. 

(2) The nature of sur ce flows as shown by the 
frequency and dur tion of flows of 
representative magnit~d; including low flows 

and floods . .\ 

(3) The nature of interchange of water between 
streams, their associated\alluvial aquifers and 
any bedrock aquifers as shown by the rate and 
amount of water supplied.\ by the stream to· 
associated alluvial and bed~-~ck aquifers (i.e.," 
recharge) and by the rates a\amounts of water 
supplied by aquifers to t e stream (i.e., 
baseflow) . 

Characteristics which make water ava\lable and which 
include, but are not limited to, the presence of 
land forms including flood plains '- and terraces 
suitable for agricultural activities. 

History : Effective August 1, 198·0. 

General Authority 
NDCC 38-14 . 1-03 
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69-05.2-08-15 . PERMIT APPLICATIONS - PERMIT AREA - FISH AND 
WILDLIFE RESOURCES . 

1. 

2. 

History: 

Each permit application shall contain a description of 
the fish and wildlife resources and their habitats on 
the proposed permit area and on adjacent areas where 
effects on such resources may reasonably be expected to 
occur. The description shall be based upon inventories 
of fish and wildlife and their habitats on the permit 
area and adjacent areas . The habitats shall be 
delineated on 1:4300 scale aerial photographs. , 
The permit applicant shall determine the scope of work, 
level of detail and timetable for completion of fish and 
wildlife inventories in consultation with the commission 
and the state game and fish department and shall submit 
for approval by the commission a study plan by which 
fish and wildlife'information will be acquired. 

Effective August 1, 1980·~ ... ~~~9'--,..1/..~/' 83>. . J vr.r-· 
1mteadeq,p -

General Authority 
NDCC 38-14.1-03 

Law Implemented 
NDCC 38-14 . 1-14, 

38-14 .1-24 
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CHAPTER 69-05.2-09 
PERMIT APPLICATIONS - PERMIT AREA - REQUIREMENTS 

FOR OPERATION AND RECLAMATION PLANS 

Section 
69-05 . 2-09-01 

69-05 . 2-09-02 

69-05.2-09-03 

69-05.2-09-04 
69-05.2-09-05 

69-05.2-09-06 

69-05.2-09-07 

69-05.2-09-08 

69-05.2-09-09 

69-05.2-09-10 

69-05 . 2-09-11 

69-05.2-09-12 

69-05 . 2- 09-13 

69-05.2- 09-14 

69-05 . 2-09-15 

69-05 . 2-09-16 

69-05 . 2-09-17 

Permit Applications - 'operation Plans -
General Requirements 

Permit Applications - Operation Plans -
Maps and Plans 

Permit Applications - Operation Plans -
Existing Structures 

Permit Applications - Operation Plans - Blasting 
Permit Applications - Operation Plans - Air 

Pollution Control 
Permit Applications - Operation Plans -

Transportation Facilities 
Permit Applications - Operation Plans -

Relocation or Use of Public Roads 
Permit Applications - Operation Plans - Protection 

·of Public Parks and Hiseerie~P%aees 
Significant· Cultural Resources 

Permit Applications - Operation Plans - Surface 
Water Management - Ponds, Impoundments, Banks, 
Dams, Embankments, Diversions 

Permit Applications - Operation Plans - Surface 
Mining Near Underground Mining 

Permit Applications - Reclamation Plans - General 
Requirements 

Permit Applications - Operation and Reclamation 
Plans - Surface and Ground Water Monitoring 
for Protection of the Hydrologic Balance 

Permit Applications - Reclamation Plans -
Postmining Land Use 

Permit Applications - Reclamation Plans - Disposal 
of Initial Pit Spoil and Other Excess Spoil 

Permit Applications - Operation and Reclamation 
Plans - Prime Farmlands 

Permit Applications - Operation and Reclamation 
Plans - Alluvial Valley Floors 

Permit Applications - Operation and Reclamation 
Plans - Fish and Wildlife Resources 

69- Z-09-01 . PERMIT APPLICATIONS OPERATION PLANS -
GENERAL REQUI 
detailed descript 
conducted during the t 
area, including, at a minim 

application shall contain a 
m1n1ng operations proposed to be 

the permit within the proposed permit 
the following: 

1. A narrative description o 
mining procedures and proposed 

and method of coal 
techniques, 
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anticipated annual and total 
tonnage, and the major equipment 
spects of these operations. 

production of coal, by 
to be used for all 

2. stating the anticipated or actual starting and 
termin ion date of each phase of the surface mining 
activiti the anticipated number of acres 
[hectares] land to be affected for each phase of 
mining over total life of the permit. 

3. A narrative ach proposed operations plan required 
by this chapter exp ining the plan in detail and the 
construction, modifi tion, use and maintenance of each 
mine facility, water nd air pollution control 
facilities or structur , transportation and coal 
handling facilities, and othe structures required for 
implementing the plans. 

History: Effective August 1, 1980. 

General Authority 
NDCC 38-14.1-03 

69-05.2-09-02. PERMIT APPLICATIONS - OPERATION PLANS - MAPS 
AND PLANS. Each permit application shall contain an appropriate 
combination of 1 : 4,800 topographic maps, planimetric maps, and 
plans of the proposed permit area and adjacent areas as follows: 

1 . The maps shall show the scale, date, boundaries of the 
permit area, company name, legal subdivision boundaries, 
and an ~ppropriate legend. 

2. The maps and plans shall show the lands proposed to be 
affected throughout the surface coal mining and 
reclamation operation and any change in a facility or 
feature to be caused by the proposed operations, if the 
existing facility or feature was shown under chapter 
69-05 . 2-08 . 

3 . The boundary of all areas proposed to be affected over 
the term of the permit according to the sequence of 
m1n1ng and reclamation operations with a description of 
size and timing of operations for each ~oal removal 
subarea. 

4. Pit layout and proposed sequence of m1n1ng operations, 
crop line, spoil placement areas, final graded spoil 
line, highwall areas proposed to be backsloped, and 
areas proposed for stockpiling suitable plant growth 
material or other suitable strata. 
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5. Location of all proposed sedimentation ponds, other 
water diversion, collection, conveyance, treatment, 
storage and discharge facilities, identification of 
permanent water impoundments or stream channel 
alignments. 

6. Location of 
embankments in 
and fill area 
other excess 
69-05.2-09-14 
38-14 . 1-24. 

all coal processing waste dams and 
accordance with section 69-05 . 2-09-09, 
for the disposal of initial cut spoil and 
spoil in accordance with section 

and North Dakota Century Code section 

1 . Buildings, utility corridors, proposed and existing haul 
roads, mine railways, and other facilities used to 
support the surface coal mining and reclamation 
operation. 

8 . Each coal storage, cleaning and loading area, coal waste 
and noncoal waste storage area. 

9 . Each explosive storage and handling facility. 

10 . Each air pollution collection and control facility. 

11 . Each habitat area to be used to protect and enhance fish 
and wildlife and related environmental values. 

12 . Each source of waste and each waste disposal facility 
relating to coal processing or pollution control. 

13 . Each area of land within the permit area for which a 
performance bond or other equivalent guarantee will be 
posted under chapter 69-05.2-12 scheduled according to 
the proposed sequence of m1n1ng and reclamation 
operations. Include the bond or guarantee amount for 
each respective area. 

14. Maps and plans required under subsections 5, 6, and 12 
shall be prepared by, or under the direction of, and 
certified by a qualified registered professional 
engineer, or professional geologist, with assistance 
from experts in related fields such as land surveying 
and landscape architecture, except that maps, plans, and 
cross sections submitted in accordance with section 
69-05.2-09-09 may only be prepared by, or under the 
direction of, and certified by a qualified registered 
professional engineer. 

History: Effective August 1, 1980) a., a. A'~ o,/t'~· . ...., > ~ ~ /9 ;~. 
Ameatieei <:w 

General Authority 
NDCC 38-14 . 1-03 
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Law Implemented 
NDCC 38-14 . 1-14 
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PERMIT APPLICATIONS OPERATION PLANS -

1. permit application shall contain a description of 
existing structure within the proposed permit area 

or djacent permit areas that are proposed to be used in 
conn ction with or to facilitate the proposed surface 

reclamation operation. The description 

a. 

b. Plans the structure which describe its current 

c. on which construction of the 
was begun and completed. 

d. A showing, eluding relevant monitoring data or 
other evidence, whether the structure meets the 
performance st and design requirements of 
this article a North Dakota Century Code 
section 38-14.1-2 . 

2. An existing structu e which does not meet the 
performance standards of this article and North Dakota 
Century Code section 3 -14 . 1-24 shall be modified or 
reconstructed to meet th design standards of this 
article after approval of the compliance plan required 
in subs~ction 3 by the comm sion as a part of the 
permit application approval p ocess. 

3. Each permit application shall ontain a compliance plan 
for each existing structure prop ed to be modified or 
reconstructed for use in with or to 
facilitate the surface coal ng reclamation 
operation. The compliance plan inc l ude : 

a . 

b. 

c . 

Design specifications for 
reconstruction of the structure to 
and performance standards of this 
Dakota Century Code section 38- 14 . 1 

modifica tion or 

A construction schedule which 
beginning and completing interim 
reconstruction. 

Provisions for monitoring the structu~ 
after modification or reconstruction to e 
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the performance standards of this article and North 
Dakota Century Code section 38-14.1-24 are met. 

d. showing that the risk of harm to the environment 
public health or safety is not significant 

the period of modification or reconstruction. 

4. An existing structure which meets the performance 
standards of th~ article and North Dakota Century Code 
section 38-14.1- 4 but does not meet the design 
requirements of article may be exempted from 
meeting those design requirements by the commission. 
The commission shall gr t this exemption as part of the 
permit application pr ess after obtaining the 
information required by thi section and after making 
the finding required by secti 69-05.2-10-04. 

History: Effective August 1, 1980 . 

General Authority 
NDCC 38-14.1-03 

Law Implemented 
cc 38-14.1-14 

69-05.2-09-04. PERMIT APPLICATIONS OPERATION PLANS -
BLASTING. Each permit application shall contain a blasting plan 
for the proposed permit area, explaining how the permit applicant 
intends to comply with the requirements of chapter 69-05.2-17 and 
subsection 4 of North Dakota Century Code section 38-14.1-14 and 
including the following: 

1. 

2. 

Types and approximate amounts of explosives to be used 
for each type of blasting operation to · be conducted. 
The maximum amount of explosives to be detonated within 
any eight millisecond period shall be stated. 

Description of 
retention of 
blasting: 

procedures 
information 

and plans for recording an~ 
on the following during 

a . Drilling patterns, including size, number, depths, 
and spacing of holes . 

b. Charge and packing of holes. 

c . Types of fuses and detonation controls. 

d . Sequence and timing of firing holes . 

3. Description of blasting warning and site access control 
equipment and procedures . 
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4. 

5. 

6. 

7. 

8. 

Description of types, capabilities, sensitivities, and 
locations of use of any blast monitoring equipment and 
procedures proposed to be used. 

Description 
commission 
required. 

of plans for recording and reporting to the 
the results of preblasting surveys, if 

Description of the public notice content, procedure for 
implementing changes to the public notice, and a listi ng 
of landowners, government agencies, and other interested 
parties that will receive the noti ces . 

Description of unavoidable hazardous conditions for 
which deviations from the blasting schedule will be 
needed and a general procedure outlining the 
implementation of an emergency blasting process. 

A map shall be submitted containing the following : 

a. Delineation and identification of areas within the 
proposed pit area in which blasting is prohibited in 
accordance with section 69-05.2-17-05. 

b. Delineation of areas within the proposed pit area i n 
which the maximum permissible weight of explosives 
to be detonated is established by subsection i% 10 
of section 69-05 . 2-17-05 . The maximum weight of 
explosives shall be indicated at intervals not 
exceeding four hundred feet [121 . 92 meters] and 
shall continue until the maximum amount of 
explosives specified in subsection 1 of this section 
has been reached. 

History: Effective August 1, 
..Amende 8 "= 

General Authority 
NDCC 38-14 . 1-03 
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Law Implemented 
NDCC 38-14.1-14 



PERMIT APPLICATIONS - OPERATION PLANS - AIR 
The permit applicant shall specify the 

measur to be taken to comply with the air pollution control laws 
and regu ations of the state department of health and any other 

necessary to effectively control wind erosion and 
ir pollution as required by section 69-05.2-13-07 . 

Hi story: August 1, 1980. 

General Author ty 
-NDCC 38-14.1-03 

Law Implemented 
NDCC 38-14.1-14 

69-05 . 2-09-06 . APPLICATIONS OPERATION PLANS -
TRANSPORTATION FACILIT Each permit application shall contain 
a detailed description of each road, conveyor, or rail system to 
be constructed, used, or aintained in connection with the surface 
coal mining and reclamati n operations within the proposed permit 
area. The description shal include a map, appropriate profiles 
and cross sections, and the 

1 . Identification of 

2. Specifications 
surface, road cut, 
drainage ditch, and 
design requirements 

width, road gradient, road 
embankment, culvert, bridge , 

rainage structure to meet the 
orth in chapter 69-05.2-24 . 

3 . Specifications for stabii"zation and erosion prevention 
for road cut and fill emba ents, ditches, drains, and 
other side slopes . 

4. A report of appropriate ge technical analysis, where 
approval of the commission is quired for alternative 
specifications, or for steep ut slopes under section 
69-05 . 2-24-03. 

5 . A description of measures to be tak to obtain approval 
of the commission for alteration o relocation af a 
natural drainageway under section 69-0 .2-24-04 . 

6 . Each plan shall contain a general operat 
of each road, conveyor, or rail s 
constructed, used, or maintained withi 
permit area. 

Hi story : Effective August 1, 1980 . 

ns description 
to be 

General Authority 
NDCC 38- 14 . 1-03 

Law Impl mented 
NDCC 38-1 . 1-14 

\ 
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-05.2-09-07. PERMIT APPLICATIONS OPERATION PLANS-
RELOCATI OR USE OF PUBLIC ROADS. Each permit application shall 

•th appropriate maps and cross sections, the measures 
ensure that the interests of the public and 

landowners ed are protected if, under section 69-05.2-04-01, 
the permit applica seeks to have the commission approve, with 
the approval of the road authority: 

1. Conducting 
one hundred feet 

surface mining activities within 
meters] of the right-of-way line 

of any public roa , 
roads join that right o 

2 . Relocating a public road. 

History: Effective August 1, 1980. 

General Authority 
NDCC 38-14.1-03 

mine access or haul . 

69-05.2-09-08. 
PROTECTION OF PUBLIC 
CULTURAL RESOURCES. 

PERMIT 
PARKS 

APPLICATIONS OPERATION PLANS -
AND H%S~9R%€--PEA€ES SIGNIFICANT 

1. For any public parks or a~stor~e-~iaees significant 
cultural resources as determined in section 
69-05.2-08-03 that may be adversely affected by the 
proposed operations, each plan shall aeser~be---tae 

measares-to-be-asea-to-m~~±m±ze-or-~reYe~t-taese-~mpaets 

a~a-to-obta±~--a~~roYai--o£--the--eomm~ss±o~--a~a--otaer 
agefte±e~---as---reqa~rea---~~--sabseet~o~-6--o£--seet~oft 

69-95~:~94-9~~ provide a description of the type and 
extent of effect and the measures to be used to minimize 
or prevent adverse impacts. 

2. Each plan shall include a statement that the permittee 
will inform the superintendent of the state historical 
board of the state historical society of North Dakota 
and the commission of any discovery within the permitted 
area of previously unrecorded archeological, cultural, 
or historic materials and allow reasonable time for 
either agency to investigate the discovery. 

General Authority 
NDCC 38-14.1-03 

-81-

Law Implemented 
NDCC 38-14 . 1-14 

,j 
I I 



69-05.2-09-09. PERMIT 
SURFACE WATER MANAGEMENT 
EMBANKMENTS, AND DIVERSIONS . 

APPLICATIONS OPERATION PLANS -
PONDS, IMPOUNDMENTS , BANKS , DAMS , 

1 . Each permit application shall include a surface water 
management plan describing each sedimentation pond, 
impoundment, dam, embankment, diversion, or other water 
management structure proposed for the permit area to 
meet the requirements of chapter 69-05.2-16. Each 
surface water management plan shall: 

a. 

b. 

c . 

Delineate the watershed boundaries 
proposed permit area, adjacent area, 
area. 

within the 
and general 

Identify by watershed and delineate each proposed 
surface mining activity along with an estimate of 
the affected area associated with each disturbance 
type. 

Identify the locations of all proposed sedimentation 
ponds or water impoundments, whether temporary or 
permanent, and include a plan containing, at a 
minimum, the following information: 

(1) A statement of the purpose for which the 
structure will be used. 

(2) The name and size in acres [hectares] of the 
watershed affecting the structure. 

(3) 

(4) 

(5) 

(6) 

A statement of the runoff and peak discharge 
rates attributable to the storm or storms for 
which the structure is designed, including 
supporting calculations. Baseflow should be 
specified if appropriate. 

A statement of the estimated sediment yield of 
the contributing watershed calculated according 
to the requirements of subsection 2 of section 
69-05 . 2-16-09. 

Proposed operations and maintenance of the 
structure. 

Preliminary plan view 
proposed structure, to 
including anticipated 
relative locations . 

and cross section of the 
an appropriate scale, 

spillway types and 

(7) Graphs showing elevation - area 
curves. 

capacity 
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(8) Proposed detention time to meet the criteria of 
subsection 3 of section 69-05.2-16-09, if 
applicable, including supporting calculations. 

(9) A certification statement which includes a 
schedule setting forth the dates that detailed 
design plans , as required in subsection 2, will 
be submitted to the commission, provided that: 

(a) Detailed design plans for structures 
scheduled for construction within the 
first year of the permit term shall be 
submitted with the permit application . 

(b) Detailed design plans for a structure 
shall be approved by the commission prior 
to construction. 

(10) Contain any other preliminary hydrologic and 
geologic information required to assess the 
hydrologic impact of the structure. 

d. Identify the location of all proposed diversions 
along with the detailed design specifications, 
including maps, cross sections and longitudinal 
profiles which illustrate existing ground surface 
and proposed grade of all stream channel diversions 
and other diversions to be constructed within the 
proposed permit area to achieve compliance with 
sections 69-05.2-16-06 and 69-05.2-16-07 . 

e. Include a schedule setting forth the approximate 
dates of construction for each water management 
structure. 

f . Identify the location of any proposed temporary coal 
processing waste disposal areas, along with the 
design specifications of such structures to meet the 
requirements set forth in section 69-05.2-19-03. 

g . Identify the location of any proposed coal 
processing waste dams and embankments along with the 
design specifications of such structures to meet the 
requi rements set forth in chapter 69-05.2-20, 
including at a m~n~mum, the results of a 
geotechnical investigation of each proposed coal dam 
or embankment foundation area, to ·determine the 
structural competence of the foundation which will 
support the proposed dam or embankment structure and 
the impounded material . The geotechnical 
investigation shall be planned and supervised by an 
engineer or engineering geologist, according to the 
following: 
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h. 

(1) 

(2) 

(3) 

(4) 

The number, location, and depth of borings and 
test pits shall be determined using current 
prudent engineering practice for the size of 
the dam or embankment, quantity of material to 
be impounded, and subsurface conditions. 

The character of the overburden, the proposed 
abutment sites, and any adverse geotechnical 
conditions which may affect the particular dam, 
embankment, or reservoir site shall be 
considered. 

All springs, seepage, and ground water flow 
observed or anticipated during wet periods in 
the area of the proposed dam or embankment 
shall be identified on each plan. 

Consideration shall be given to the possibility 
of mudflows or other landslides into the dam, 
embankment, or impounded material. 

Be prepared 
certified by 
engineer. 

by, or under the direction of, and 
a qualified registered professional 

2. Detailed design plans shall be submitted for each 
structure identified in subdivision c of subsection 1. 
These design plans shall, at a minimum: 

a. Meet all applicable requirements of sections 
69-05.2-16-08, 69-05.2-16-09, 69-05.2-16-10, and 
69-05.2-16-12. 

b. Include, at an appropriate scale, detailed 
dimensional drawings of . the impounding structure 
including a plan view '! and cross sections of the 
length and width of the impounding structure, 
showing all zones, foundation improvements, drainage 
provisions, spillways, outlets, instrument 
locations, and slope protection, in addition to the 
measurement of the minimum vertical distance between 
the crest of the impounding structure and the 
reservoir surface at present and under design storm 
conditions, sediment or slurry level, water level, 
and other information pertinent to the impoundment 
itself. 

c. Include graphs showing elevation - area - capacity 
curves. 

d. Include a description of the spillway features and 
capacities and calculations used in · their 
determination. 
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e. Include the computed m1n1mum factor of safety range 
for the slope stability of each impounding structure 
which meets or exceeds the size criteria of 
subsection l~ 15 of section 69-05.2-16-09. 

f. Demonstrate that detention time criteria of section 
69-05.2-16-09 can be met, if applicable. 

g. Describe any geotechnical investigations, design, 
and construction requirements of the structure 
including compaction procedures and testing. 

h. Describe the maintenance and operation requirements 
of each structure. 

i. Describe the timetable and plans to remove each 
structure, if appropriate. 

j. Include such additional information as may be 
necessary to enable the commission to make a 
complete evaluation of the structure. 

History: Effective August 1, 1980jtJJ,wy/}J~.,.,t;.;....~CJ~c.-~1983 • 
.aanettded ' • 

General Authority 
NDCC 38-14 . 1-03 

Law Implemented 
NDCC 38-14 . 1-14 

PERMIT APPLICATIONS OPERATION PLANS -
UNDERGROUND MINING. For surface m1n1ng 

activities wi proposed permit area to be conducted within 
five hundred feet 04 meters] of an underground mine, the 
application shall descr the measures to be used to comply with 
section 69-05.2-13-06. 

History: Effective August 1, 1980. 

General Authority 
NDCC 38-14.1-03 

69-05.2-09-11. PERMIT APPLICATIONS - RECLAMATION PLANS -
GENERAL REQUIREMENTS. Each permit application shall contain a 
plan for reclamation of the affected lands within the proposed 
permit area, showing how the permit applicant will comply with the 
performance standards of chapters 69-05 . 2-13 through 69-05.2-26 to 
include, at a minimum, the following informa~ion: 
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1. 

2 . 

3. 

0 

4. 

5 . 

6. 

A discussion of how the scheduling of.each reclamation 
phase meets the requirements for contemporaneous 
reclamation as required by subsection 14 of North Dakota 
Century Code section 38-14.1-24 and section 
69-05.2-21-01. 

A detailed estimate of the cost of reclamation of the 
proposed operations required to be covered by a 
performance bond under chapter 69-05.2-12, with 
supporting calculations for the estimates. 

A plan for backfilling, soil stabilization, compacting, 
and grading, with eea~ear--maps--er--eress---see~%eas 

;ostmining topographic maps having five-foot [1.52-
eterJ] contour intervals and area slope maps that show 

the anticipated final surface configuration of the 
proposed permit area,. in accordance with chapter 
69-05.2-21. Cross~sections and volumetric calculations 
or other appropriate information shall be provided 
demonstrating that there is sufficient material to 
achieve the proposed final surface configuration. 

A plan for the removal, reshaping, and final reclamation 
of each of the facilities identified and discussed in 
this chapter. 

A plan for the removal, storage, and redistribution of 
suitable plant growth material and other suitable strata 
to meet the requirements of chapter 69-05.2-15. 

A plan for revegetation as required 
69-05.2-22, including, but not limited to, 
of the: 

a. Schedule of revegetation. 

in chapter 
descriptions 

b. Species and amounts per acre [0 . 40 hectare] of seeds 
and seedlings to be used . 

c. Methods to be used in planting and seeding. 

d. Mulching techniques. 

e. Irrigation, if appropriate, and pest and disease 
control measures, if any. 

f. Methods proposed to be used to determine the success 
of revegetation as required in section 
69-05.2-22-07. 

g. Soil testing plan for evaluation of the results of 
suitable plant growth material handling and 
reclamation procedures related to revegetation . 
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1. A description of measures to be employed to ensure that 
all debris, toxic-forming materials, and materials 
constituting a fire hazard are disposed of in accordance 
with section 69-05.2-19-04 and section 69-05.2-21-03 and 
a description of the contingency plans which have been 
developed to preclude sustained combustion of such 
materials. 

8. A description, including appropriate cross sections and 
maps, of the measures to be used to manage mine 
openings, and to plug, case, or manage exploration 
holes, other boreholes, wells, and other openings within 
the proposed permit area, in accordance with chapter 
69-05.2-14. 

History: Effective August 1, 1980) ~ ,;J,"'~CC:II""U~ .. tA ~ 1993 . 
...lmtcaaee • ... 

General Authority 
NDCC 38-14.1-03 

Law Implemented 
NDCC 38-14.1-14 

69-05.2-09-12. PERMIT APPLICATIONS OPERATION 
MONITORING 

AND 
FOR RECLAMATION PLANS SURFACE AND GROUND WATER 

PROTECTION OF THE HYDROLOGIC BALANCE. 

1. The description required 
subsection 2 of North Dakota 
38-14.1-14 shall cover the 
adjacent area, and general area 

by subdivision i of 
Century Code section 
proposed permit area, 

and shall include: 

a. Appropriate maps and technical drawings. 
,, 

' b. A discussion of the control of surface and ground 
water drainage into, through, and out of the 
proposed permit area in accordance with the surface 
water management requirements of section 
69-05.2-09-09 and its relation to the monitoring 
requirements of this section. 

c . A plan for the treatment, where required under North 
Dakota Century Code section 38-14 . 1-24 and this 
article, of surface and ground water drainage from 
the area to be disturbed by the proposed activities, 
and proposed quantitative limits on pollutants in 
discharges subject to section 69-05 . 2-16-04, 
according to the more stringent of the following: 

(1) North Dakota Century Code section 38-14.1-24 
and this article; or 
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d. 

{2) Other applicable state laws. 

A ·plan for the restoration of the 
recharge capacity of the permit area in 
with section 69-05.2-16-15. 

approximate 
accordance 

e. A plan for the collection, recording, and reporting 
of ground and surface water quality and quantity 
data, according to sections 69-05.2-16-05, 
69-o5.2-16-13,and 69-05.2-16-14 . 

2. The determination required by subdivision o of 
subsection 1 of North Dakota Century Code section 
38-14.1-14 shall include an analysis of the probable 
hydrologic consequences of the proposed surface m~n~ng 

activities on the extended mine plan area, proposed 
permit area, adjacent area, and general area with 
respect to the hydrologic regime and the quantity and 
quality of water in surface and ground water systems 
under all seasonal conditions and shall make use of the 
water quality information obtained under sections 
69-05 . 2-08-06 and 69-05.2-08-07 . 

History: Effective August 1, 1980)~ 9---~ /'ftf3. 
'fm1e zzd e 8.Jb-

General Authority 
NDCC 38- 14.1- 03 

69-05 . 2-09-13 . 
POSTMINING LAND USE. 

Law Implemented 
NDCC 38-14 . 1-14 

PERMIT APPLICATIONS - RECLAMATION PLANS -

1. Each reclamation plan shall contain a postmining land 
use map and detailed description of the proposed 
postmining land use which shall explain: 

a . How the proposed postmining land use is to be 
achieved and the necessary support activities which 
may be needed to achieve the proposed land use. 

b . Where ~angeiaae native grassland or tame pastureland 
is the proposed postmining land use, the detailed 
management plan to be implemented during the bond 
liability period. This management plan shall 
include . any plans for livestock grazing of the 
revegetated lands prior to final bond release. 

c. Where a land use different from the premining land 
use i s proposed, all materials needed for approval 
of the alternative use under chapter 69-05.2-23. 
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2. The description shall be accompanied by a copy of the 
preference statement concerning the proposed use by the 
legal or equitable owner of record of lands within the 
proposed permit area and comments by the state and local 
government agencies which would have to initiate, 
implement, approve, or authorize the proposed use of the 
land following reclamation. 

History: Effective August 1, 1980) ~e~~ ~~:.a' ~..._J, t~&J. 
t\aeftde d-A ... 

General Authority 
NDCC 38-14.1-03 

Law Implemented 
NDCC 38-14.1-14 

6 -05.2-09-14. PERMIT APPLICATIONS - RECLAMATION PLANS -
DISPOSAL F INITIAL PIT SPOIL AND OTHER EXCESS SPOIL. 

1. permit application shall contain descriptions, 
ding appropriate maps and cross-section drawings, 

t e proposed disposal site and design of the spoil 
dispos area according to chapter 69-05 . 2-18. These 
plans s all describe the geotechnical investigation, 
design, onstruction, operation, maintenance , and 
removal, appropriate, of the site and structures. 

2. Each permit pplication shall contain the results of a 
geotechnical in estigation of the proposed disposal site 
including the fo 

a. 

b. 

The 
conditions 

bedrock and any adverse geologic 
disposal area . 

A survey identify g all springs, seepage, and 
ground water flow obs rved or anticipated during wet 
periods in the area of the disposal site. 

c. A s~rvey of the potenti 
the subsurface strata due 
operations . 

of subsidence of 
past and future mining 

d . A stability analysis includin but not limited to, 
strength parameters, pore pressu es, and long-term 
seepage conditions. These data s~il be accompanied 
by a description of all en~neering design 
assumptions and calculations and ~alternatives 
considered in selecting the sp ific design 
specifications and methods. The stabi ity ana~ysis 
may be waived by the commission, followi ~~~~lysis 
of the results of the geotechnical inv s~gation 

-89- ·.\ 



in paragraphs a, b and c, if it is found 

adverse geologic conditions exist in the 
posal area . 

(2) 

(3) There is 
subsurface 
operations . 

springs, seepage, or ground water 
area of the disposal site. 

potential for subsidence of 
a due to past and future mining 

(4) The slope of the 
twenty percent. 

History: Effective August 1, 1980 . 

General Authority 
NDCC 38-14.1-03 

w Implemented 

ND ~4.1-14 

69-05 . 2-09-15. PERMIT APPLICATIONS OPERATION AND 
RECLAMATION PLANS - PRIME FARMLANDS. If land to be mined within 
the proposed permit area is identified as prime farmland under 
section 69-05.2-08-09, the permit applicant shall submit a plan 
for the mining and restoration of the land in accordance with the 
performance standards of chapter 69-05.2-26 which shall contain, 
at a minimum : 

1. The cooperative soil survey that identified the prime 
farmland including soil mapping unit and representative 
soil profile descriptions for each prime farmland soil 
mapping unit. 

i~ 2. The proposed method and type of equipment to be used for 
removal, storage, and replacement of the suitable soil 
plant growth materials. 

£~ 3. The location of areas to be used for the separate 
stockpiling of the suitable soil plant growth materials 
and plans for soil stabilization before redistribution. 

3~ 4. A The postmining topographic map showing the areas where 
suitable plant growth material from prime farmland will 
be respread. 

4~ 5. If applicable, documentation such as agricultural school 
studies or other scientific data from comparable areas, 
that supports the use of other suitable strata, instead 
of the A, B, or C soil horizon, to obtain on the 
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equivalent or highe~ levels of yieie 
as ~onmined prime farmlands in the 

area under equivalent levels of management . 

restored area 
productivity 
surrounding 

s~ 6. Plans for seeding or cropping the fiftai-sraeee-eiseareee 
iafte area to be reestablished as prime farmland and the 
conservation practices to be used to adequately control 
erosion and sedimentation and restoration of an adequate 
soil moisture regime, during the peri od from completion 
of regrading until release of the performance bond or 
equivalent guarantee under chapter 69-05 . 2-12. Proper 
adjustments for seasons must be proposed so that final 
graded land is not exposed to erosion during seasons 
when vegetation or conservation practices cannot be 
established due to weather conditions. 

6~ 7. Available agricultural school studies or other 
scientific data for areas with comparable soils, 
climate, and management (including water management) 
that affirmatively demonstrate that the proposed method 
of reclamation will achieve, within a reasonable time, 
equivalent or higher· levels of yieie productivity after 
mining as existed before mining. 

1~--eoasaieaeioa--wieh--ehe--Baieee-Seaees-soii-eoaservaeioa 

serviee~--Be£ore-aay-permie-is--issaee--£or--areas--ehae 

ifteiaee--prime--£armiaaes;--ehe-eommissioa-shaii-eoasaie 
wieh-ehe-seaee-eoaservaeioaise-o£-ehe-Baieee-Seaees- soii 
eoaservaeioa--serviee~---%he-seaee-eoaservaeioaise-shaii 

proviee-£or-review-aae-eommeae-o£-ehe-proposee-meehoe-o£ 
soii--reeoaseraeeioa--ia--ehe--piaa-sabmieeee-aaeer-ehis 
seeeioa~--%£-ehe-seaee-eoaservaeioaise--eoasieers--ehose 

meehods--eo--be--iftadeqaaee;--ehe--seaee-eoaservaeioaise 
shaii-sassese-revisioas-resaieias-ia-more--eompieee--aae 
adeqaaee-reeoaaeraeeioa~ 

History: Effective August 1, 1980; ~ ~t.;k•t.ILJ~ 19/3 . 
.AIBcttdea 9 

General Authority 
NDCC 38-14.1-03 

Law Implemented 
NDCC 38-14.1-14 

69-05.2-09-16. PERMIT APPLICATIONS OPERATION AND 
RECLAMATION PLANS ALLUVIAL VALLEY FLOORS. Each permit 
application shall contain operation and reclamation plans for 
those lands within the proposed permit area or adjacent area that 
have been identified as an alluvial valley floor. The plans shall 
contain a complete description of the m1n1ng and reclamation 
procedures that will protect or restore the alluvial valley floor 
characteristics or essential hydrologic functions identified 
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pursuant to section 69-05.2-08-14 and shall meet the performance 
standards of chapter 69-05.2-25. Additionally; an alluvial valley 
floor monitoring program shall be submitted pursuant to section 
69-05 . 2-25-03 designed to collect' sufficient information to 
demonstrate compliance with the approved operation and reclamation 
plans aad-~he-performaaee-s~aadards-o£--eha~~er--69-as~%-%5 . The 
proposed operation and reclamation plans, together with other 
relevant information, will be used by the commission as a basis 
for approval or denial of a . permit within or adjacent to an 
alluvial valley floor. 

History: Effective August 1, 1980j CJ,.,.A.~~ 9-•• '.1,11 4'3. 
-Atneftaod ...._ 

General Authority 
NDCC 38-14 . 1-03 

69-05.2- 09-17 . PERMIT APPLICATIONS 
RECLAMATION PLANS - FISH AND WILDLIFE RESOURCES. 

Law Implemented 
NDCC 38-14 . 1-14 

OPERATION AND 

1 . Each permit application shall contain a fish and 
wildlife management plan for the proposed permit area 
and adjacent areas where impacts could reasonably be 
expected to occur. The plan shall contain a description 
of the mining and reclamation procedures to be used to 
comply with section 69-05.2-13-08 iaeiadiag---piaas 
whereby--seiee~ed-indiea~or-speeies-o£-£ish-aad-wiidii£e 

are-moai~ored-~o-assess-the-e££ee~s-o£-sar£aee-miaiag-on 

£ish--and--wiidii£e--resoarees~--Speeies-eo-be-mon±tored 

shaii--be--seiee~ed---by---~he---perm±e---appi±ean~---ia 

eoasaita~ioa--wi~h-the-eommiss±oa-and-~he-s~aee-game-aad 

£ish-departmeat. 

2. Each permit application shall contain a fish and 
wildlife monitoring plan whereby selected indicator 
species of fish and wildlife are monitored to assess the 
effects of surface m1n1ng on fish and wildlife 
resources. Species to be monitored shall be selected by 
the permit applicant in consultation with the commission 
and the state game and fish department. 
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~~ 3. Results from implementing the fish and wildlife 
management plan;--iae%adias--±a£erma~iea--sa~aered---ia 

meai~erias--seiee~ed--speeies; and data derived from the 
fish and wildlife monitoring plan for the calender year 
shall be reported to the commission aaaaa%%y by February 
fifteenth every year. 

History: Effective August 1, 
AmaAdec!." .. 

·General Authority 
NDCC 38-14 . 1-03 
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Law Implemented 
NDCC 38-14 . 1-14, 

38-14.1-24 



CHAPTER 69-05.2-10 
PERMIT APPLICATIONS - REVIEW, PUBLIC PARTICIPATION, 

AND APPROVAL OR DISAPPROVAL 

Section 
69-05.2-10-01 
69-05.2-10-02 
69-05.2-10-03 

69-05.2-10-04 

69-05.2-10-05 
69-05.2-10-06 

Permit Applications - Public Notices of Filing 
Permit Applications - Informal Conferences 
Permit Applications - Criteria for Permit 

Approval or Denial 
Permit Applications - Criteria for Permit 

Approval or Denial - Existing Structures 
Permit Applications - Approval or Denial Actions 
Permit Applications - Permit Approval for Surface 

Disturbances Over Federal Mineral Estates 

69-05.2-10-01. PERMIT APPLICATIONS PUBLIC NOTICES OF 
FILING . 

1. The permit application advertisement required by North 
Dakota Century Code section 38-14.1-18 shall also 
include: 

a. The name 
applicant. 

and business address of the permit 

b. A map or description which shall: 

(1) Clearly show or describe towns, rivers, 
streams, or other bodies of water, local 
landmarks, and any other information, including 
routes, streets, or roads and accurate distance 
measurements, necessary to allow local 
residents to readily identify the proposed 
permit area . 

(2) Clearly show or describe the exact location and 
boundaries of the proposed permit area. 

(3) State the name of the United States geological 
survey 7.5-minute quadrangle map which contains 
the area shown or described. 

(4) If a map is used, indicate the north point. 

(5) State the name of the owner or owners of 
of surface rights and coal mineral 
within the boundaries of the proposed 
area. 

-94-

record 
rights 
permit 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

c. 

d. 

The address of the 
comments, objections, 
conferences on the 
submitted. 

commission, to whom written 
or requests for informal 
permit application may be 

If an applicant seeks a permit to conduct surface 
coal m1n1ng operations within one hundred fee t 
[30 . 48 meters] of the outside right of way of a 
public road or to relocate a public road , a conci se 
statement describing the public road , the particular 
part to .be relocated, if applicable, where the 
relocation is to occur, and the duration of the 
relocation. 

2 . The commission shall distribute eep±es appropriate 
portions of the permit application aad---sapper~±as 

maeer±ais to the state advisory committee specified in 
subsection 2 of North Dakota Century Code section 
38-14 . 1-21 formed to aid the commission in eval uating 
the operations and reclamation plan. Members of the 
advisory committee shall forward their evaluation of the 
p l an to the commission within forty-five days of 
receipt. 

3 . If the permit appli~ation contains prime farmlands that 
will be mined, the commission shall furnish the state 
conservationist of the United States soil conservation 
service with the portion of the permit application that 
pertains to the prime farmland reclamation plan . The 
state conservationist shall provide revi ew and comment 
on the proposed method of soil reconstruction in the 
plan submitted under section 69-05 . 2-09- 15. If t he 
state conservati onist cons i ders those methods to be 
inadequate, the state conservationist shall sugges t 
revisions resulting in more complete and adequa t e 
reconstruction . '! , 

3~ 4 . The permit applicant shall make a copy of the complete 
application for a permit available for the public to 
inspect and copy by filing a copy of the application 
submitted to the commission with the county audi tor i n 
the county where the mining is proposed to occur . The 
permit applicant shall file the copy of the pe r mi t 
app l ication by the f i rst date of the newspaper 
advertisement of the applicati on . The applicant sha l l 
f i le any subsequent changes to the permi t applica t ion at 
the same time they are submi tted to the commi ss i on . 

Hi story : Effective August 1, 1980j ~_a./~~', 1933. 
-.Amend&8 Q 

General Authority 
NDCC 38-14 . 1-03 
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Law Imp l eme nted 
NDCC 38- 14 .1- 18 



69-05.2-10-02. PERMIT APPLICATIONS - INFORMAL CONFERENCES . 

A request for an informal conference pursuant to 
subsection 5 of North Dakota Century Code section 
8-14.1-18 shall be in writing and shall: 

a . 

b. 

iefly summarize the issues to be raised by the 
estor at the conference . 

the requestor desires to have the 
in the locality of the proposed 

2. The commission one or more hearing 

3 . 

History: 

examiners to preside at "nformal conferences on permit 
applications held pur ant to this sectio~ . No 
commissioner shall preside such informal conference. 
Hearing examiners appointed this section shall 
have the authority delegated 69-02-04-07. 

Informal conferences held in 
section may be used by the 
hearing opportunity required under sect~ 
on proposed uses or relocation of public 

Effective August 1, 1980. 

with this 
as the public 

69-05.2-04-01 

General Authority 
NDCC 38-14 . 1-03 

Law Imple ented 
NDCC 38-14. -18 

69-05 . 2-10-03. PERMIT APPLICATIONS - CRITERIA FOR PERMIT 
APPROVAL OR DENIAL. 

1 . If the commission determines from either the schedule 
submitted as part of the permit application or from 
other available informati on, that any surface coal 
mining operation owned or controlled by the permi t 
applicant is currently in v i olation of any law; or rule 
;-or-regalse±oa of this state, or of any law; or rule ; 
or-- regalse±oa i~- this state enacted pursuant to federa l 
law, rule, - ~r regulation pertaining to air or water 
environmental protection or surface coal mining and 
reclamation, the commission shall require the permit 
appl i cant, before the i ssuance of the permi t, to e i ther : 

a . Submit to the commission proof which is satisfactory 
to the regulatory authority, department, or agency 
whi ch has jurisdiction over such violation, that the 
v i olation: 
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(1) Has been corrected; or 

(2) Is in the process of being corrected; or 

b. Establish to the commission that the permit 
applicant has filed and is presently pursuing, in 
good faith, a direct administrative or judicial 
appeal to contest the validity of that violation. 
If the administrative or judicial hearing authority 
either denies a stay applied for in the appeal or 
affirms the violation, then any surface coal mining 
operations being conducted under permit issued 
according to this section shall be immediately 
terminated, unless and until the provisions of 
subdivision a are satisfied. 

2. Before any final determination by the commission that 
the permit applicant, or the operator specified in the 
application, controls or has controlled mining 
operations with a demonstrated pattern of willful 
violations of North Dakota Century Code chapter 38-14.1 
of such nature, duration, and with such resulting 
irreparable damage to the environment that indicates an 
intent not to comply with the provisions of North Dakota 
Century Code chapter 38-14.1, the permit applicant or 
operator shall be afforded an opportunity for an 
adjudicatory hearing on the determination. Such hearing 
shall be conducted pursuant to North Dakota Century Code 
section 38-14.1-30. 

3. In addition to the requirements of subsection 3 of North 
Dakota Century Code section 38-14.1-21, no Ne permit 
application shall be approved, unless the application 
affirmatively demonstrates and the commission finds, in 
writing, on the basis of information set forth in the 
appli ca'tion or from information otherwise available, 
which is documented in the approval and made available 
to the permit applicant, that: 

a . The proposed permit area is not on any lands subject 
to the prohibitions or limitations of North Dakota 
Century Code section 38-14.1-07 or such permit areas 
have met the permit application review procedures of 
section 69-05 . 2-04-01. 

b. For alluvial valley floors: 

(1) The permit applicant has;--w±~h--re~peet--~e 
a%%ttv±ai-vaiiey-£loer~ obtained either a ~ 
alluvial valley floor negative determination or 
if the proposed permit area or adjacent area 
contains lands identified as an alluvial valley 
floor: 
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~~~ (a) The proposed operations would be conducted 
in accordance with chapter 69-05.2-25 and 
all other applicable requirements of North 
Dakota Century Code chapter 38-14 . 1. 

~%~ (b) Any change in the land use of the lands 
covered by the proposed permit area from 
its prem1n1ng use in or adjacent to 
alluvial valley floors will not. interfere 
with or preclude the reestablishment of 
the essential hydrologic functions of the 
alluvial valley floor. 

~3~ (2) The significance of the impact of the proposed 
operations on farming will be based on the 
relative importance of the vegetation and water 
of the developed grazed or hayed alluvial 
valley floor area to the farm's production, or 
any more stringent criteria established by the 
commission as suitable for site-specific 
protection of agricultural activities in 
alluvial valley floors. 

~4~ (3) Criteria for determining whether a surface coal 
mining operation will materially damage the 
quantity or quality of waters shall include, 
but are not limited to: 

(a) Potential increases in the concentration 
of total dissolved solids of waters 
supplied to an alluvial valley floor, as 
measured by specific conductance in 
millimhos, to levels above the threshold 
value at which crop yields decrease, based 
on crop salt tolerance research studies 
approved by the commission, unless the 
permit applicant demonstrates compliance 
with subdivision e of subsection 3 of 
North Dakota Century Code section 
38- 14 . 1-21. 

(b) Potential increases in the concentration 
of total dissolved solids of waters 
supplied to an alluvial valley floor in 
excess of the threshold value at which 
crop yields decrease shall not be allowed 
unless the permit applicant ·demonstrates, 
through testing related to the production 
of crops grown in the locality, that the 
proposed operations will not cause 
increases in total dissolved solids that 
will result in crop yield decreases. 
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(c) For types of vegetation specified by the 
commission and not listed in approved crop 
tolerance research studies, a 
consideration shall be made of any 
observed correlation between total 
dissolved solid concentrations in water 
and crop yield declines, taking into 
account the extent of the correlation . 

(d) Potential increases in the average depth 
to water saturated zones (during the 
growing season) located within the root 
zone of the alluvial valley floor that 
would reduce the amount of subirrigated 
land compared to premining conditions. 

(e) Potential decreases in surface flows that 
would reduce the amount of irrigable land 
compared to premining conditions . 

(f) Potential changes in the surface or ground 
water systems that reduce the area 
available to agriculture as a result of 
flooding or increased saturation of the 
root zone. 

tS~ (4) For the purposes of this subsection, a farm is 
one or more land units on which agricultural 
activities are conducted . A farm is generally 
considered to be the combination of land units 
with acreage [hectarage] and boundaries in 
existence prior to July 1, 1979, or, if 
established after July 1, 1979, with those 
boundaries based on enhancement of the farm's 
agricultural productivity and not related to 
surface coal mining operations. 

c. The permit applicant has, with respect to prime 
farmland obtained either a negative determination or 
if the proposed permit area contains prime 
farmlands: 

(1) The proposed postmining land use of these prime 
farmlands will be cropland . 

(2) The permit incorporates as specifi c condit i ons 
the contents of the pl~n submitted under 
section 69-05.2-09-15 after consideration of 
any revisions to that plan suggested by the 
United States soil conservation service under 
subsection 6 3 of section 69-95~%-99 - ~5 
69-05.2-10-01 . 
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(3) The proposed operations will be conducted in 
compliance with the requirements of chapter 
69-05.2-26 and other environmental protection 
performance and reclamation standards for 
m1n1ng required by this article and North 
Dakota Century Code chapter 38-14.1. 

d . The surface coal mining and reclamation operations 
will not affect the continued existence of 
endangered or threatened species or result in the 
destruction or adverse modification of their 
critical habitats. 

e . The permit applicant has submitted proof that all 
reclamation fees required by 30 CFR subchapter R 
have been paid. 

4 . If the commission finds that surface coal m1n1ng and 
reclamation operations may adversely affect any publicly 
owned park or places included on the state historic 
sites registry or the national register of historic 
places, the commission may make such changes in the 
permit as it may deem necessary to avoid the adverse 
affect. Surface coal mining and reclamation operations 
that may adversely affect such parks or historic sites 
shall not be approved unless the federal, state, or 
local governmental agency with jurisdiction over the 
park or historic site agrees, in writing, that mining 
may be permitted. 

History : Effective August 1, 1980 j ~~eJ ~f64.,.:4;..._ 9-•• ._~ 1'11>3. 
:AAiea6a4.A.. 

General Authority 
NDCC 38- 14 . 1-03 

Law Implemented 
NDCC 38-14.1-21 

PERMIT APPLICATIONS - CRITERIA FOR PERMIT 
EXISTING STRUCTURES. 

1. No app · cation for a permit which proposes to use an 
existing s ucture in connection with or to facilitate 
the propos surface coal m1n1ng and reclamation 
operation shal e approved, unless the permit applicant 
demonstrates an he commission finds in writing on the 
basis of informat1 set forth in the complete 
application that : 

a. If the permit applican proposes to use an existing 
structure in accordance w"th the exemption provided 
in subsection 4 of section -05.2-09-03: 
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69-05.2-10-05. PERMIT APPLICATIONS APPROVAL OR DENIAL 
ACTIONS . The commission shall approve, require modification of, 
or deny all applications for permits according to the following: 

1. The commission shall not approve or disapprove a permit 
application prior to the expiration of the thirty-day 
period for requesting an informal conference or the 
filing of written comments or objections following the 
last publication of the public notice required by North 
Dakota Century Code section 38-14.1-18. 

2. If no informal conference has been held in accordance 
with North Dakota Century Code section 38-14.1-19, the 
commission shall approve, require modification of, or 
deny all applications for permits within the review 
period specified in section 69-05 . 2-05-01 . 

3. If a permit application is approved, the permit issued 
by the commission shall contain the following specific 
conditions: 

a. The permittee shall take all possible steps to 
minimize any adverse impact to the environment or 
public health and safety resulting from 
noncompliance with any term or condition of the 
permit, including, but not limited to: 

b. 

c . 

(1) Any accelerated or 
necessary to determine 
noncompliance and 
noncompliance. 

additional monitoring 
the nature and extent of 
the results of the 

(2) Immediate implementation of measures necessary 
to comply. 

(3)' Warning, as soon as possible after learning of 
such noncompliance, any person whose health and 
safety is in imminent danger due to the 
noncompliance. 

The permittee shall dispose of solids, sludge, 
filter backwash, or pollutants removed in the course 
of treatment or control of waters or emissions to 
the air in the manner required by North Dakota 
Century Code chapter 38-14.1 and this article and 
which prevents violation of any other appl i cable 
law. 

The permittee shall conduct its operations: 

(1) In accordance with any measures specified in 
the permit as necessary to prevent significant, 
imminent environmental harm to the health or 
safety of the public; and 
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(2) Utilizing any methods specified in the permit 
by the commission in approving alternative 
methods of compliance with the performance 
standards of North Dakota Century Code section 
38-14.1-24 and this article, in accordance with 
the provisions of North Dakota Century Code 
chapter 38-14.1 and this article. 

4. Upon the approval of a permit application, the 
commission shall publish notice of the decision in the 
official county newspapers and in daily newspapers of 
general circulation in the area of the proposed surface 
coal mining and reclamation operations. The publication 
shall provide a summary of the decision and notice that 
any person with an interest which is or may be adversely 
affected may request and initiate formal hearing 
procedures on the decision ee-issae issuing the permit 
and may request temporary relief from the issuance of 
the permit within thirty days of the publication of the 
notice . Iae-pe~mie--shaii--aee--ee--issaed--aaeii--eais 

eai~ey-day--pe~ied--has--eiapsed-e~-aaeii-a-deeisien-has 
eeea-issaed-a£ee~-£e~ai-hea~ing~ 

5 . At the time of publication of the decision required by 
subsection 3 ~' the commission shall: 

History : 

a. Provide copies of all commission findings, 
decisions, and orders on a permit application to: 

(1) Each person and government official 
written objection or comment with 
the permit application. 

who filed a 
respect to 

(2) Each reclamation advisory committee member. 

(3) The regienai-direeeer-e£-ehe office of surface 
mining reclamation and enforcement, United 
States department of interior together with a 
copy of the approved permit application 
materials. 

b . Notify the appropriate government officials in the 
county in which the area of land to be affected is 
located that a permit has been approved and-wiii-be 
issaed-wiehia-~hirty-days and describe the location 
of the lands . 

Effective August 1, 
zAMettrle 8 ~ 

General Authority 
NDCC 38-14 . 1- 03 

Law Implemented 
NDCC 38-14.1-03, 

38-14.1-21 
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69-05.2-10-06. PERMIT APPLICATIONS - PERMIT APPROVAL FOR 
SURFACE DISTURBANCES OVER FEDERAL MINERAL ESTATES . The commission 
may approve and issue permits, permit rev1s1ons, and permit 
renewals for surface coal mining and reclamation operations on 
lands where the surface estate is nonfederal and the mineral 
estate is federal, provided that: 

1. The proposed surface disturbances are planned to support 
surface coal m1n1ng and reclamation operations on 
adjacent nonfederal lands . 

2 . The commission consults with ~h~-r~~ieaal-dir~~~or-o£ 
the office of surface mining reclamation and 

. enforcement, United States department of interior, in 
order to ensure that actions are not taken which would 
substantially and adversely affect the federal mineral 

History: 

estate. 

Effective August 1, 
Ameaeee • 

General Authority 
NDCC 38-14.1-03 

1980j~~/, 19 i3. 
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Law Implemented 
NDCC 38-14 . 1-21, 

38-14.1-22, 
38-14.1-23 



CHAPTER 69-05.2-11 
PERMIT REVIEWS, REVISIONS, AND RENEWALS - TRANSFER, 
SALE, OR ASSIGNMENT OF RIGHTS GRANTED UNDER PERMITS 

Section 
69-05.2-11-01 
69-05.2-11-02 
69 - 05.2-11-03 
69-05.2-11-04 
69-05 . 2-11-05 
69-05.2-11-06 

69-05 . 2-11-07 

Review of Approved Permits 
Permit Revisions 
Permit Renewals - Applications 
Permit Renewals - Approval or Denial 
Permit Renewal - ·Limitation 
Transfer, Sale, or Assignment of Rights 

Granted Under Permit 
Successor in Interest to Permittee -

New Permit 

REVIEW OF APPROVED PERMITS. 

commission shall review each permit issued, no less 
equently than the permit midterm or every five years, 

wh~ hever is more frequent . 

2 . review, the commission may, by order, require 
revision or modification of the permit 
to ensure compliance with North Dakota 
hapter 38-14.1 and this article. 

3 . Copies of 
to the 

cision of the commission shall be sent 

4 . Any order of the requ~r~ng revision or 
modification of permit be subject to . the 
prov~s~·ons for administra ·ve review under North 'Dakota 
Century Code section 38-14. -30 and judicial review 
under North Dakota Century Cod~ction 38-14.1-35 . 

History : Effective August 1, 1980. ~ 

General Authority ~~~Cimplemented 
NDCC 38-14 . 1- 03 ~ 38-14 . 1-23 

69-05 . 2-11-02. PERMIT REVISIONS. 

1. A revi sion to a permit shall be obtained : 

a . For changes in the 
reclamation operations 
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application and approved under the existing permit, 
when such changes constitute a departure from the 
method of conduct of m1n1ng or reclamation 
operations contemplated by the original permit. 

b. For those new surface coal mining and reclamation 
operations proposed to be initiated within a permit 
area that are not specified and approved in the 
existing permit for such area. 

c. When a new coal removal subarea of the existing 
permit area, identified pursuant to subsection 1 of 
section 69-05.2-08-01, is proposed to be disturbed 
by mining in accordance with the timing and sequence 
of subareas approved in the permit . Such a revision 
shall be considered a significant alteration to the 
m1n1ng and reclamation plan as set forth in 
subdivision a of subsection 5 of this section . 

e~ d. For acreage changes proposed to add or delete lands 
to or from an existing permit area when necessary to 
accommodate revisions in the surface coal mining and 
reclamation operations and when submitted in 
accordance with subsection 2 or subsection 6. 

4~ e. When required by an order issued under section 
69-05.2-11-01. 

e~ f. In order to continue operation after the 
cancellation or material reduction of the liability 
insurance policy, performance bond, or other 
equivalent guarantee upon which the original permit 
was issued. 

£~ ~ When an extension of time is requested pursuant to 
sub'division a of subsection 3 of North Dakota 
Century Code section 38-14.1-12. 

2. A permittee may request additional acreage [hectarage] 
to be included in a permit as a part of a permit 
revision application if in the judgment of the 
commission, such additional acreage [hectarage] is 
considered to be an incidental boundary change to the 
original permit area. Permit revision acreage 
[hectarage] approved by the commission as an extension 
to the original permit area because of incidental 
boundary rev1s1ons shall have the same permit term as 
the original permit. 

3. Any application for rev1s1on of a permit shall be filed 
with the commission and approved before the date on 
which the permittee expects to change the surface coal 
m1n1ng and reclamation operations or initiate new 
operations not previously approved. 
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4. An application for permit revision shall include: 

a. A narrative describing the proposed permit revision. 

b . Appropriate maps and legal descriptions, cross . 
sections, graphs, construction details, procedures, 
revised reclamation plans, and other data which 
affirmatively demonstrate compliance with the 
applicable prov1s1ons of North Dakota Century Code 
sections 38-14 . 1-14, 38-14.1-16, and 38-14.1-24 and 
this article. 

5. The commission shall review and issue a decision on each 
permit revision application according to the following: 

a. The commission shall review an application for a 
permit revision and make a determination on the 
basis of the existing permit and the environmental 
resources of the permit area as to whether the 
proposed permit revision is a significant alteration 
or addition to the approved operations and 
reclamation plan. If the permit revision 
application is found to be a significant alteration 
in the existing permit, the commission shall notify 
the permittee in writing of the decision and, at a 
minimum, the application shall be subject to the 
notice, hearing, and procedural requirements of 
North Dakota Century Code sections 38-14.1-18, 
38-14.1-19, and 38-14.1-20 and chapter 69-05.2-10. 

b. Permit revision applications submitted to the 
commission that are found not to be a significant 
alteration to an existing permit are not subject to 
the notice, hearing, and procedural requirements of 
North Dakota Century Code chapter 38-14.1 and 
chapter 69-05 . 2-10. 

c . The commission shall distribute copies of the permit 
revision application and supporting materials to the 
appropriate members of the state advisory committee 
specified in subsection 2 of North Dakota Century 
Code section 38-14.1-21 formed to aid the commission 
in evaluating the operations and reclamation plan. 
Members of the advisory committee shall forward 
their evaluation of the plan to the commission 
within forty-five days of receipt. 

d . The commission shall, upon the basis of a complete 
application, approve, require modification of, or 
disapprove each permit revision application that is 
found to be a significant alteration in the existing 
permit, in accordance with the time periods and 
procedures contained in section 69-05.2-05-01 . The 
director of the reclamation division of the North 
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Dakota public service commission shall approve, 
require modification of, or disapprove permit 
revision applications that do not constitute a 
significant alteration to a previously approved 
permit in a timely manner taking into account the 
complexity of the permit revision application. 

e. No permit revision application shall be approved 
unless the permittee affirmatively demonstrates and 
the commission finds in writing that all of the 
permit approval standards of North Dakota Century 
Code section 38-14 . 1-21 and sections 69-05 . 2-10-03, 
69-05.2-10-04, and 69-05.2-10-06 are met in the 
application. 

6. A permittee may file a permit revision application to 
withdraw any lands previously approved as a part of a 
permit area, except lands on which surface coal mining 
and reclamation operations have commenced as a part of 
the approved permit. The permittee shall demonstrate 
and certify as a part of the revision application that 
the proposed acreage [hectarage] to be deleted from the 
permit area has not been affected by the surface mining 
activities. Permit rev~s~on applications to delete 
undisturbed acreage [hectarage] from a surface coal 
m~n~ng and reclamation operations permit shall not be 
subject to the public notice, procedural, and approval 
or denial standards of North Dakota Century Code chapter 
38-14.1 and chapter 69-05.2-10. 

History: Effective August 1, 1980j 4,, ... ~~.1~~(2.. .... ~ ltftf3. 
huuuJ ad .._ 

General Authority 
NDCC 38-14.1-03 

69-05 . 2-ll-03. 

Law Implemented · 
NDCC 38-14.1-23 

PEID-IIT RENEWALS - APPLICATIONS. 

1. Successive renewal shall be available only for those 
land areas within the boundaries of the approved permit 
and for any incidental boundary changes approved by the 
commission in accordance with the permit rev~s1on 

procedures of section 69-05 . 2-11-02 . Permit areas that 
meet the final performance bond release requirements of 
North Dakota Century Code section 38-14 . 1-17 and secti on 
69-05 . 2-12-11 and for which the entire performance bond 
has been released by the commission shall not be renewed 
upon expiration of the permit term. 
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2. Renewal applications shall be in a form required by the 
commission, and shall include, at a minimum, the 
following: 

3. 

History: 

a. A statement of the name and address of the 
permittee, the term of the renewal requested, the 
permit number, and a description of any acreage 
[hectarage] changes or other changes to the matters 
set forth in the original application for a permit 
or prior permit renewal. 

b. A statement of the reasons for requesting a permit 
renewal. 

c. A copy of the text of the newspaper notice aad-~ree£ 
e£-~ab~ieaeiea prepared according to requirements 
specified in ehis subsection 3.of tai& i&~tiod . 
Proof of publication of this notice shall be 
furnished to the commission by the permit applicant 
after the last required publication date. 

d. Evidence that liability insurance pursuant to 
subsection 3 of North Dakota Century Code 
section 38-14.1-14 and section 69-05.2-12-20 will be 
provided by the permit applicant for the proposed 
period of renewal. 

e . Evidence that the performance bond pursuant to North 
Dakota Century Code section 38-14.1-16 and 
chapter 69-05.2-12 in effect for the permit area is 
of sufficient amount and will continue in full force 
for the proposed period of renewal. 

Complete applications for permit renewal shall be 
subject to the requirements of public notification 
contained in North Dakota Century Code 
section 38-14.1-18. 

Effective August 1, 1980 • ,,_,_,.,.f)a,P~ (2. •..C.~ 1C/d'3. 
J ~eaeea "-

Genera l Authori ty 
NDCC 38- 14 . 1- 03 

Law Implemented 
NDCC 38-14.1-22 

69~. 
commission shall 
permit renewal 

PERMIT RENEWALS - APPROVAL OR DENIAL. The 
opies of its decision to approve or deny a 

applicant, any persons who filed 
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coal 

or comments to the renewal, and to any persons who were 
any informal conference held on the permit renewal . 

Effective August 1, 1980. 

Law Implemented 
NDCC 38-14.1-22 

that expires 
Dakota Century 
may be renewed 
conditions: 

PERMIT RENEWAL - LIMITATION. Any surface 
it issued by the commission prior to July 1, 1979, 
rior to the reapplication requirements of North 
de section 38-14.1-11 and section 69-05.2-05-05 

y the commission subject to the following 

1. The term o the permit renewal for those lands submitted 
as a part of the state program permit reapplication 
shall contin only until such time as a new permit 
under the reap ication requirements of North Dakota 
Century Code section 38-14.1-11 and section 
69-05.2-05-05 is pproved by the commission; 

2. The permit renewa 
included within 

shall apply only 
original permit 
thereto; and 

to those lands 
area and any 

3. The surface coal minin 
compliance with North 

operations must be conducted in 
akota Century Code chapter 

38-14.1 and this 

History: Effective August 1, 1980. 

General Authority 
NDCC 38-14.1-03 

69-05 . 2-11-06. TRANSFER, SALE, OR 
GRANTED UNDER PERMIT. 

1. Any person seeking to 
assignment to the rights granted 
the commission shall, prior to 
transfer, sale, or assignment: 

Law Implemented 
NDCC 38-14.1-22 

OF RIGHTS 

nsfer, sale, or 
it issued by 
date of such 

a. Obtain the performance bond coverage of 
permittee by: 

-110-



2. 

(1) Obtaining transfer of the original bond; 

(2) Obtaining a written agreement with the original 
permittee and all subsequent successors in 
interest, if any, that the bond posted by the 
original permittee and all successors shall 
continue in force on all areas affected by the 
original permittee and all successors, and 
supplementing such previous bonding with such 
dditional bond as may be required by the 
mmission . If such an agreement is reached, 

commission may authorize for each previous 
and the original permittee the 

rele se of any remaining amount of bond in 
that required by the agreement; 

(3) to cover the original 
entirety from inception to 

reclamation operations; or 

(4) Such as would provide that 
reclamation areas affected by the 
original pe ittee is assured under bonding 
coverage at le st equal to that of the original 
permittee. 

b. Provide the 
approval of pro 
assignment, including: 

(1) The name and 

(2) The name and address 
succeed by such 
and the name 
resident agent; or 

with an application for 
transfer, sale, or 

the existing permittee; 

person proposing to 
, sale, or assignment 
ess of that person's · 

(3) The same information is required by 
subdivisions c, e, and h subsection 1 and 
subsection 3 of North Century Code 
section 38-14.1-14 and sectio s 69-05.2-06-01, 
69-05.2-06-02, and 69-05.2-06 03. 

c. Obtain the written approval of commission for 
transfer, sale, or assignment of ts, according 
to subsection 4 of this section . '\ 

The person applying for approval of s~h transfer, 
sale, or assignment of rights granted by a ermit shall 
advertise the filing of the application accordance 
with North Dakota Century Code section 38-1 .1-18 and 
section 69-05.2-10-01, indicating the name a d address 
of the applicant, the original permittee, the her and 

\ 

\ 
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particular geographic location of the permit, and the 
address to which written comments may be sent. 

Any person whose interests are or may be adversely 
ffected, including, but not limited to, the head of any 

1 cal state government agency, may submit written 
on the application for approval to the 

ssion, within the time periods and in accordance 
procedures specified in chapter 69-05 . 2-10. 

4. The may, upon the basis of the applicant's 
the requirements of subsections 1 and 2, 

grant wr "tten approval for the transfer, sale, or 
assignment of rights under a permit, if it first finds, 
in writing, that: 

a. 

b. 

The per on seeking approval will conduct 
operations covered by the permit in accordance 
the requi ements of North Dakota Century 
chapter 38-1 .1 and this article . 

the 
with 
Code 

The applicant submitted a performance bond or 
other guarantee as required by chapter 69-05 . 2-12 
and at least quivalent to the bond or other 

riginal permittee. 

c. The applicant continue to conduct the 
operations involved in full compliance with the 
terms and conditions of the original permit, unless 
and until it has obtai ed a new permit in accordance 
with section 69-05.2-11 07. 

History: Effective August 1, 1980. 

General Authority 
NDCC 38-14.1-03 

Law Implemented 
NDCC 38-14 . 1-23 

69-05.2-11-07. SUCCESSOR IN INTEREST 
PERMIT. Any successor in interest seeking to ch nge the mining or 
reclamation operations, or any of the terms or onditions of the 
ori ginal permit shall, within thirty days after th t success i on is 
approved by the commission: 

1. Make application for a new permit 
\ 

69-05.2-05 through 69-Q5.2-09, if the cha 
conducting operations outside the original 
or 
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2. With 
for a 

History: Effective August 

General Authority 
NDCC 38-14.1-03 

of the commission, make application 
under section 69-05.2-11-02. 
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CHAPTER 69-05.2-12 
PERFORMANCE BONDS - LIABILITY INSURANCE 

Section 
69-05.2-12-01 
69-05.2-12-02 

69-05.2-12-03 
69-05 . 2-12-04 
69-05.2-12-05 

69-05.2-12-06 
69-05.2-12-07 
69-05.2-12-08 
69-05.2-12-09 
69-05.2-12-10 
69-05.2-12-11 

69-05.2-12-12 

69-05.2-12-13 

69-05.2-12-14 

69-05.2-12-15 

69-05 . 2-12-16 

69-05.2-12-17 

69-05 . 2-12-18 

69-05.2-12-19 

69-05.2-12-20 

Performance Bond - General Requirements 
Performance Bond - Form of the Performance 

Bond 
Performance Bond - Surety Bond 
Performance Bond - Collateral Bond 
Performance Bond - Self-Bond of Permit Applicant 

[Repealed] 
Performance Bond - Replacement of Bonds 
Performance Bond - Determination of Bond Amount 
Performance Bond - Adjustment of Amount 
Performance Bond - Period of Liability 
Performance Bond - Request for Reduction 
Release of Performance Bond - Criteria 

for Bond Release 
Release of Performance Bond - Bond 

Release Application 
Release of Performance Bond - Location 

of Hearing 
Release of Performance Bond - Commission 

Inspection - Time of Release 
Release of Performance Bond -

Objections to the Decision and Request for 
a Public Hearing 

Forfeiture of Performance Bond -
Procedures 

Forfeiture of Performance Bond -
Criteria [Repealed] 

Forfeiture of Performance Bond - Amount of 
Forfeiture 

Permit Revocation - Forfeiture of Performance 
Bond [Repealed] 

Liability Insurance 

69-05.2-12-01. PERFORMANCE BOND - GENERAL REQUIREMENTS. 

1. Applicants for permits, permit rev~s1ons~ or permit 
renewals shall review the requirements for performance 
bond pursuant to section 69-05 .2-12-07 considering the 
proposed surface coal mining and reclamation operations 
and shall submit e~~dea~e--o£-- ~~££~~~eat--ex±~~iag 
~er£ormea~e-eoad-or an estimate of add±~~oaa% bond as is 
necessary to meet the requirements of this chapter. The 
estimate shall be for the entire permit area or that 

-114-



area specified in subsection 5 when incrementing the 
bond. 

2 . The commission shall review the estimated amount of 
performance bond in accordance with section 
69-05.2-12-07 and shall either approve or require 
modification of the amount of bond required. The 
commission shall notify the applicant of the bond amount 
determined to be sufficient so the applicant can secure 
performance bond. 

3 . Liability on the performance bond shall cover all 
surface coal mining and reclamation operations pursuant 
to subsection 3 of North Dakota Century Code section 
38-14.1-16 to be conducted within the-~ermie--area that 
legally described area attached to each performance 
bond . The applicant shall attach to each performance 
bond that legally described area for which the bond is 
to be subject. %he-~ermie-a~~%ieaae-may-£±%e-either~ 

4. 

4~ 5 . 

a~--the-eaeire-~er£ormanee-eond-reqaired-dariag-ehe-term 

o£-ehe-~ermie~-or 

e~--Aa-±aeremeaea%-eond-seheda%e-aad-the-aew-~er£ormanee 

eond--reqaired--£or--tne--£irse--±neremeae--in---ehe 
seheda%e~ 

The applicant may file either: 

a. The entire performance bond required during the term 
of the permit; or 

b. An incremental bond schedule and the performance 
bond required for the first increment in the 
schedule . 

When-tne-~ermiteee-e%eees-eo-±neremene-ene-amoane-o£-ene 

~er£ormanee-eond-dar±ng-ene--term--o£--ene--~ermie;--ene 

~erm±eeee--sna%%--£ara±sh--a--%ega%--deser±~eion--o£-ene 

±nieia%-and-saeeessive-ineremenea%--areas--£or--eonding; 
±dene±£y--eaen-area-on-e-mine-ma~-o£-ene-~ro~osed-permie 

area;-and-s~eei£y--ene--~ro~oreion--o£--ene--eoea%--eond 

amoane--reqaired- -£or--eaeh--±neremene~---%ne--seheda%ed 

amoant-o£-eaen-per£ormanee-eond-±nerement-sha%%-ee-£±%ed 
w±tn--tne--eomm±ss±on--±n- -the--seqaenee-approved-±n-the 
perm±t-at-ieast-thirty-days-pr±or-to-tne-eommeneemene-o£ 
sar£aee--eoa%--m±n±ng--and-ree%amation-operations~ When 
the permittee elects to increment the amount of the 
performance bond during the term of the permi:zthe 
permittee shall: . 

a . Furnish a legal description of the initial and 
successive incremental areas for bonding . 
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6. 

b. Furnish a schedule for the dates when the successive 
increments will require bond. 

c. Furnish with the application the estimated cost for 
the commission to complete the reclamation plan 
pursuant to section 69-05.2-12-07 for the initial 
increment. 

d. Provide to the commission rior to 
the expected starting date for 
increment the estimated cost to the commission to 
complete the reclamation plan pursuant to section 
69-05.2-12-07 for each successive increment. 

The commission shall not if 

commission receipt of a bond 
estimation. 

s~ 7. The permit applicant or permittee shall not disturb any 
areas within the permit area or incremental bond area 
prior to receipt of approval from the commission for the 
entire bond or incremental bond covering the area to be 
affected. 

History: Effective August 1, 1980ja,.&,.rJJs,J .a.j~: A>~ ... ~ 191'3. 
~ 

General Authority 
NDCC 38-14.1-03 

Law Implemented 
NDCC 38-14.1-16 

69-05.2-12-02. PERFORMANCE BOND -FORM OF THE PERFORMANCE 
BOND. The form for the performance bond shall be prescribed by 
the commission in accordance with this chapter. The commission 
shall allow for either: 

1. A surety bond; 

2. A collateral bond; or 

3. A-~ei£-bend~ A combination of the above. 
IJ -.;Ute?_;/-__ ~ 9-"?wL/I /9 i3. 

Effective August 1, 1980 i a._ ,...P"';c~~ 
AIJ'I'iliUieQ. 'lw 

History: 

General Authority 
NDCC 38-14.1-03 
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69-05.2-12-03. PERFORMANCE BOND SURETY 
bonds shall be subject to the conditions 
subsections 6 and 7 of North Dakota Century 
38-14 . 1-16 and the following conditions : 

BOND. Surety 
specified in 

Code section 

1. The commission shall not accept the bond of a sure~y 
company unless the bond shall not be eaneeiaeie 
cancellable by the surety at any time for any reason 
including, but not limited to, nonpayment of premium or 

· bankruptcy of the permittee during the period of 
liability, except as provided in subsection 6 of North 
Dakota Century Code section 38-14.1-16 and subsection 2 
of this section. 

2. The notice required by subsection 6 of North Dakota 
Century Code section 38-14.1-16 shall be given by 
certified mail to both the permittee and the commission 
and shall not be effective until received by both the 
permittee and the commission. 

a . Cancellation shall not be effective for lands 
subject to bond coverage which are disturbed after 
receipt of notice, but prior to approval by the 
commission. 

b. The commission may approve such cancellation only if 
a replacement bond is filed by the permittee prior 
to the cancellation date, or the permit is revised 
so that the surface coal mining operations approved 
under the permit are reduced to the degree necessary 
to cover all the costs attributable to the 
completion of reclamation operations on the reduced 
permit area in accordance with North Dakota Century 
Code section 38-14.1-16 and the remaining 
performance bond liability . 

3~--Ihe--eemmissien--shall-ne~-aeeep~-sarety-eends-ia-exeess 

e£-ten-pereent-e£-the-sarety-eompany~s--eapital--sarplas 

aeeoant--as--shewn--en--a--balaaee--sheet-eerti£ied-ey-a 
eerti£ied-paelie-aeeoantant~ 

4~ 3. The bond shall provide that the surety and permittee 
shall be jointly and severally liable . 

s~ 4. The bond shall provide that : 

a . The surety will give prompt notice to the permittee 
and the commission of any notice received or action 
filed alleging the insolvency or bankruptcy of the 
surety, or alleging any violations of regulatory 
requirements which could result in suspension or 
revocation of the surety's license to do business . 
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b. In the event the surety becomes unable to fulfill 
its obligations under the bond for any reason, 
notice shall be given immediately to the permittee 
and the commission. 

c. Upon the incapacity of a surety by reason of 
bankruptcy, insolvency, or suspension or revocation 
of its license to do business in North Dakota, the 
permittee shall be deemed to be without bond 
coverage thereafter, and shall, within thirty days 
after receiving notice from the commi ssion, 
substitute for such surety, a good and sufficient 
corporate surety licensed to do business in North 
Dakota, or security in the form of a collateral bond 
as provided in section 69-05.2-12-04 or-se%£-ooad-as 
provided-ia-69-65~2-i2-65. 

History: Effective August 1, 198o;a.,.J"J,>LkJJ(,f,.4c." ... .J>Ic...,,~,,8~. 
.Ainent!et! a 

General Authority 
NDCC 38-14.1-03 

Law Implemented 
NDCC 38-14.1-16 

69-05.2-12-04. PERFORMANCE BOND COLLATERAL BOND. 
So%iaeera%-ooads-sna%%-oe-sHojeee-eo-ene-£o%iowia~--eoadieioas~ A 
collateral bond may be a cash deposit, negotiable bonds of the 
United States or of North Dakota, negotiable certificates of 
de osit of an North Dakota bank or a erfected first-lien 
security interest on real property. he guarantor of a collateral 
bond may be the permit applicant or a qualified third party 
meeting the requirements of this section. 

1. Collateral bonds, other than real property collateral, 
shall be subject to the following conditions : 

i~ a. The commission shall obtain possession of and keep 
in custody all collateral deposited by the permie 
app%ieaae guarantor, until authorized for release or 
replacement as provided in this chapter and in North 
Dakota Century Code sections 38-14 . 1- 16 and 
38-14 . 1-17. 

2~ b. The commission shall value collateral . at its market 
value, not face value . 

3~ c. The commission shall require that certificates of 
deposit be assigned to the state of North Dakota, in 
writing, and upon the books of the bank issuing such 
certificates. 
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4~ d. The commission shall not accept an individual 
certificate for a denomination in excess of one 
hundred thousand dollars, or the maximum insurable 
amount as determined by the federal deposit 
insurance corporation and the federal savings and 
loan insurance corporation, whichever is greater. 

s~ e . The commission shall require the banks issuing these 
certificates to waive all rights of setoff or liens 
which it has or might have against those 
certificates . 

6~ f. The commission shall only accept automatically 
renewable certificates of deposit . 

2 . 

~ The commission shall require the permit applicant to 
deposit sufficient amounts of certificates of 
deposit, to assure that the commission will be able 
to liquidate those certificates prior to maturity, 
upon forfeiture, for the amount of the bond. 

A real property collateral bond shall be subject to the 
following conditions: 

a . The permit applicant shall designate the name and 
address of a suitable agent to receive service of 
process in the state of North Dakota. 

b. The guarantor shall grant the state of North Dakota 
a mortgage or security interest in real property 
located in the state of North Dakota which shall 
have a fair market value equal to or greater than 
the obligation created under the indemnity 
agreement . 

c. The instrument creating such mortgage or security 
interest shall vest such interest in the state of 
North Dakota so as to secure the right and power in 
the commission on behalf of the state of North 
Dakota to immediately attach said property 
concurrent with the issuance of a notice of 
forfeiture under section 69-05.2-12-16, and to sell 
or otherwise dispose of the property by a public or 
private transaction, and to establish the commission 
as the sole secured creditor with respect to such 
property, so as to assure the commission of a 
preferred claim over all other creditors in case of 
bankruptcy . 

d. The property subject to the security interest shall 
not be subject to any conflicting or prior security 
interest. The instrument creating the interest in 
real property shall be recorded as authorized for 
fee interests. 
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e. In order for the commission to evaluate the adequacy 
of the property offered to satisfy this requirement, 
the permit applicant shall submit a schedule of the 
real property which will be pledged to secure the 
obligations under the indemnity agreement. 

(1) The schedule of the real property shall 
include: 

(a) A description of the property. 

(b) The value of the property. 

[1] The property shall be valued at fair 
market value as determined by an 
appraisal conducted by appraisers 
appointed by the commission. 

[2] The appraisal shall be expeditiously 
made, and a copy thereof furnished to 
the commission and the permittee. 

[3] The reasonable expense of the 
appraisal shall be borne by the 
permittee. 

(2) Proof of the mortgagor's possession of and 
title to the unencumbered real property within 
the state of North Dakota which is offered to 
secure the obligations under the bond. Such 
proof shall include: 

(a) If the interest arises under a federal or 
state lease, a status report prepared by 
an attorney, satisfactory to the 
commission as disinterested and competent 
to so evaluate the asset, and an affidavit 
from the owner in fee establishing that 
the leasehold could be transferred to the 
commission upon forfeiture. 

(b) If title is in fee, an abstract of title 
prepared by an abstract office authorized 
to transact business within the state of 
North Dakota and satisfactory to the 
commission. 

(c) The property shall not include any lands 
in the process of being mined, reclaimed, 
or the subject of the permit application. 
The permit applicant may offer any lands 
for which the bonds have been released. 
In addition, any land used as a security 
shall not be mined while it is security . 
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f. If at any time the conditions upon which the 
property collateral bond was approved no longer 
prevail, the commission may require the posting of a 
surety or other collateral bond. The permittee 
shall have forty-five days from the date of receipt 
of the notice to substitute bond to deliver to the 
commission an bond. In 
default thereof must sus all 
mining operations in accordance with sect~on 

38-14.1-28,...- )Jereb: Belteea ~8Rt.¥J!IY See~ q _ 

3. For all collateral bonds an indemnity agreement must be 
executed by the guarantor and: 

a. If a corporation, then by two corporate officers who 
are authorized to sign the agreement by a resolution 
of the board of directors, a copy of which shall be 
provided. 

b. To the extent the history or assets of a parent 
organization are relied upon to make the showings of 
this section, then the parent organization and every 
parent organization of which it is a subsidiary, 
whether first-tier, second-tier, or further removed, 
in the form of subdivision a. 

c. If the guarantor is a partnership, all of its 
general and limited partners and their parent 
organization or principal investors. 

d. If the guarantor is married, the permit applicant's 
spouse, if directly involved as part of the business 
on a regular basis or as an officer of the 
organization. 

e. The name of each person who signs the indemnity 
agreement shall be typed or printed beneath the 
signature. Any person who occupies more than one of 
the specified positions shall indicate each capacity 
in which that person signs the indemnity agreement . 

f . The indemnity agreement shall be a binding 
obligation, jointly and severally, on all who 
execute it. 
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g. For purposes of this subsection, "principal 
investor" or "parent organization" means anyone with 
a ten percent or more beneficial ownership interest, 
directly or indirectly, in the permit applicant. 

History: Effective August 1, 1980.)~~t,.;-s•9---•• c.~/~f3a. 
t'ane!lieQ a ,. 

General Authority 
NDCC 38-14.1-03 

Law Implemented 
NDCC 38-14.1-16 

69-05.2-12-05. PERFORMANCE BOND SELF-BOND OF PERMIT 
APPLICANT. %b.e-eemmissiell-may-aeeepe-a-sei£-een.ci-£rem-eb.e--permie 
appiiean.e-aacier-eb.e-£eiiewiag-een.ciieieas~ 

~~--tb.e--permie--appiieaae--sb.aii--ciesigaaee--eb.e--aame--aaci 

aciciress-e£--a--saieaeie--ageae--ee--reeeiYe--serYiee--e£ 
preeess-ia-eb.e-seaee-e£-Nereb.-Bakeea~ 

%~--tb.e--permie--appiieaae;-er-eb.e-permie-appiieaae~s-pareae 

ergallizaeiea-ill-eb.e-eYene-ehe-appiiean.e-is-a--saesiciiary 
eerperaeiea;--has--a-aee-wereb.;-eerei£ieci-ey-a-eerei£ieci 
paeiie-aeeoafteaae;-e£-aee-iess-eb.an.-six-eimes-eb.e--eeeai 
ameafte-e£-sei£-een.ci-eeiigaeieas-ea-aii-permies-issaeci-ee 
~b.e-permi~-appiieaat-ia-~b.e-Bai~eci--S~aees--£er--sar£aee 

eeai-milliag-an.ci-reeiama~ien.-eperatien.s~ 

3~--tb.e--permi~-appiiean.~-gran.~s-tb.e-seate-e£-Ner~h-Bake~a-a 

mertgage--er--seearity--iaterese--in.--reai--er--perseaai 
preperey--ieeateci--ia--the--sea~e--e£-Nertb.-Baketa-whieb. 

shaii-haYe-a-£air-market-Yaiae-eqaai-ee-er-greaeer--~haa 

tb.e-eei.iga~iea-ereateci-an.cier-the-in.ciemftity-agreemeae-:-

4~--the---iaseramefte--ereatin.g--saeh.--mertgage--er--seearity 
in.eerest-shaii-Yest-saeh.-in.terest-in.-ehe-sea~e-e£--Nerth 

Baketa--se--as--~e--seeare--the--righ~--an.ci-pewer-±ll-the 

eemm±ssien.-en.-eeh.ai£-e£-the-state--e£--Ner~h--Bakeea--ee 

immeci±ateiy--attaeh--saici--preperty--een.earren.t-with-the 
issaan.ee--e£--a--aeeiee--e£--£er£eitare--an.cier---seee±en. 
69-65-:-%-~%-~6;--an.ci--te-seii-er-etherwise-ciispese-e£-the 
properey-ey-a-pabiie--er--priYate--tran.saetion;~-an.ci--te 

estaei±sh--the--eomm±ssien.--as-the-soie-seeareci-ereci±eor 
w±th.-respeet-te-saeh--preperty;--se--as--~e--assare--the 

eemm±ss±on.-e£-a-pre£erreci-eiaim-eYer-aii-other-ereciiters 
in.-ease-e£-ban.kraptey':'--For--eiasses--e£--property--with 
respeet--ee-wh±eh.-a-pre£erred-eia±m-ean.n.ot-be-ma±n.~a±n.eci 

aga±n.st-sabseqaen.t-bon.a-£ide-parehasers-£or-Yaiae--an.cier 
Ner~h-Bakota-€en.tary-€ode-~±tie-4~;-the-in.stramen.t-shaii 

reqaire-possession-o£-the-property-by-the-eommission.~ 

-122-



s~--tae--proper~y-s~ejee~-~o-~ae-see~ri~y-ia~eres~-shaii-no~ 

ee--s~ejee~--~o--any--eon£iie~ins--or---prior---see~ri~y 

in~eres~~---the-ias~ramen~-erea~ias-~ae-in~eres~-ia-reai 

proper~y--shaii--ee--reeorded--as--a~~horized--£or---£ee 
ia~eres~s~ 

6~--the---ins~ramen~---erea~±as--~ae--see~ri~y--in~eres~--±a 
persoaa%-proper~y-saai%-be-reeorded-ia--aeeordaaee--wi~h 

aad- -o~aerw±se--eon£orm--~o--~ae--req~iremen~s--o£-Nor~h 

Bako~a-€ea~~ry-€ode-~i~ie-4~-£or-per£ee~±ns--a--see~ri~y 

in~eres~-ia-~he-s~a~e-o£-Nor~h-Bako~a~ 

~~--ia--order-£or-~he-eommission-~o-eYai~a~e-~he-adeq~aey-o£ 

~he-proper~y-o££ered-~o-sa~is£y--~his--req~iremea~;--~he 

permi~--appiieaa~-saaii-s~em±~-a-sehed~ie-o£-~he-reai-or 

persoaai-proper~y-waieh-wi%%-ee-piedsed--~o--see~re--~he 
oeiisa~ioas-~der-~he-±ademai~y-asreemen~~ 

s~--the--seaed~ie--o£--~he--reai-aad-personai-proper~y-shaii 
inei~de~ 

~~1--the--proper~y--shaii--ee--Yai~ed-a~-£air-marke~ 
Yai~e-as-de~erm±aed-ey-an--appraisai--eoad~e~ed 

ey-appra±sers-appoia~ed-ey-~he-eommiss±on~ 

~~1- -the--appra±sa%-sha%%-ee-expedi~io~siy-made;-aad 
a-eopy-taereo£-£~rn±saed-~o-~ae- eommissioa--and 

~he-permi~~ee~ 

t31 --the--reasonaeie--eXpense-o£-~he-appra±sa%-saaii 
ee-eorae-ey-~he-permi~~ee~ 

e~--Proo£--o£-~he-mor~gagorLs-possession-o£-and-~±~ie-~o 

~ae-aneaeameered-reai-proper~y-with±n-the--s~a~e--o£ 

North---Bakota---waieh--is --o££ered--to--see~re--tae 
oeiigations--ander--the--eond~---Saea--proo£---sha%% 

iaeiade~ 

~~1--i£-tae-interest-arises-ander-a-federai-or-state 
iease;-a-stat~s-report-prepared-ey-an-a~torney; 

satis£aetory-to-the-eommission-as- disiaterested 
and-eompetent-to-so-eYaiaate-tae-asset;-and--an 
a££idaYi~--£rom--the--owner-in-£ee-estaei±shing 

~aat-the-ieasehoid-eo~id-be-trans£erred- to-- the 

eommission-apon-£or£eitare~ 

t21--i£--titie--is--±n--£ee;--an--abstrae~--o£-tit±e 
prepared-by- an-abstraet - -o££iee- -aathor±zed- -to 
transaet--basiness- - within- - the--state-o£-North 
Bakota-and-satisfaetory-to- the-eommission~ 
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t31--tae-preperty-shail-aet-iaei~de-aay-iaads-ia-the 
preeess--e£--beiag--miaed;--reeiaimed;--er--tae 
s~bjeet--e£-the-permit-appiieatiea~--the-permit 

appiieaat-may-e££er-aay--iaads--the--beads--£er 
waieh--haYe--oeea--released~---la-additiea;-aay 

laad-~sed-as-a--see~rity--shail--aet--be--miaed 

while-it-is-see~rity~ 

d~--Pree£-that-the-persea-graatiag-the-see~rity-iaterest 

heids-pessessiea-e£-tae-titie-te--perseaai--preperty 
withia--the-state-e£-Nerta-Baketa~--EYideaee-e£-s~eh 

ewaership-shail-be-s~bmitted-ia-a-£erm--satis£aetery 

te--the--eemmissiea~---the-perseaai-preperty-e££ered 

shaii-aet-iaei~de~ 

ti1--Preperty--ia--whieh-a-see~rity-iaterest-is-heid 
by-aay-persea~ 

t21--6eeds-whieh-the-permittee-seiis-ia-the-erdiaary 
ee~rse-e£-the-permittee~s-b~siaess~ 

t41--See~rities--whieh--are--aet-aegetiabie-oeads-e£ 
tae-Baited-States-geYerameat-er-geaerai-reYea~e 

beads-e£-the-state-e£-Nerth-Baketa~ 

t51--Serti£ieates-e£-depesie-whieh-are-aet-£ederaiiy 
ias~red-er-where-the-depesitery-is-~aaeeeptabie 

te-the-eemmissiea~ 

9~--the--permit--applieaat;-er-the-permit-appiieaat~s-pareat 

ergaaizatiea-ia-the-eYent--the--permit--applieaat--is--a 
s~bsidiary--eerperatiea;--shail-haYe-demeastrated-te-the 

satis£aetiea-e£-the-eemmissiea-a--histery--e£--£iaaaeiai 
selYeaey--aad--eeatia~e~s-eperaeiea-as-a-b~siness-eatity 

£er-tea-years-prier--ee--£iliag--the--applieatiea~---Fer 

p~rpeses--e£--this--s~bseetiea;-s~eh-demeastratiea-shall 

iael~de-a-£iaaaeial-statemeat-ia--s~££ieient--detail--ee 

allew---the---eemmissiea--ee--determiae--whether--it--is 
reaseaable-te-prediet-£rem-the--ewaersh±p--patteras--aad 
£iaaaeial--h±stery--e£-ehe-permit-a~~lieaae-thae-ie-will 

be-£iaaaeially-ea~able--e£--eem~leeiag--all--reelamaeiea 

re~~iremeats--ehre~ghette--ehe--l±£e--e£-ehe-sttr£aee-eeal 

mia±ag-aad-reelamatiea-e~eraeieas~--stteh-seatemeat-shall 

iaelttde-ae-a-miaimttm~ 

ti1--Fer---eer~eraeioas;--aame;--address;--tele~hoae 
attmber;-staee-e£-±aeor~oraeioa;-~riaei~al-plaee 
o£--btts±aess;--pr±aeipal-o££iee-±a-the-staee-o£ 
Noreh-Baketa-where-the--operatiea--±s--loeaeed; 
ehe--aame;--title;--aad--attthoriey--o£--persoas 
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si~ain~-~he-permi~-appiiea~ion;-aad-a-s~a~emea~ 

e£--a~~heri~y--~e--de--b~siaess-in-~he-s~a~e-e£ 

Ner~h-Bake~a~ 

~~1--Fer--aii--e~her--£erms-e£-b~siaess-ea~erprises; 
aame;--address;--aad---~eiepheae---a~ber---aad 

s~a~emea~--e£--hew-~he-ea~erprise-is-er~aaized; 

iaw-e£-~he-s~a~e--~der--whieh--i~--is--£ermed; 

piaee---e£---b~siaess;---and--reia~ieaship--aad 
a~~heri~y-e£--~he--persen--si~aia~--~he--permi~ 

appiiea~iea;--aad-priaeipai-e££iee-in-~he-s~a~e 

e£-Ner~h-Bake~a~ 

b~--Es~ima~ed--ame~a~-e£-bead-iikeiy-~e-be-req~ired-as-a 

par~-e£-~he-permi~-appiiea~iea;--aad--~he--es~ima~ed 

maxim~--iiabiii~y--iikeiy-~e-be-req~ired-d~ria~-~he 

ii£e-e£-~he-miae~ 

e~--His~ery--e£--e~her--beads--pree~red--by--~he--permi~ 

appiieaa~--£er--miaia~--epera~ieas--ia--aay---s~a~e; 

iaei~dia~~ 

~~7--Names--e£--s~re~ies;--i£--aay;--fer-e~~s~aadia~ 
beads~ 

~37--Name-e£-aay-s~re~y-whieh-deaied-aay-bead~ 

~41--Ynsa~isfied-eiaims-a~aias~-aay-bead~ 

d~--Brie£--ehreaeie~ieai--his~ery-e£-b~siaess-epera~ieas 

eeadae~ed--wi~hia--~he--ias~--~ea--years---iaeiadiag 

ia£erma~iea-shewiag~ 

~~1--Ihe---j~risdie~iea---wi~hia---whieh--eaeh--saeh 
epera~iea-has-beea-eead~e~ed~ 

e~--A-£iaaaeiai-s~a~emea~;-iaeiadiag~ 

~i7--Aadi~ed---£iaaaeia%---s~a~emea~s--prepared--aad 
eer~ified--by---a---disia~eres~ed---iadepeadea~ 

eer~ified--pablie--aeeeaataat~---A%1-sta~emeats 

shaii-be-prepared-£ollowiag-geaeraliy--aeeepted 
priaeiples-o£-aeeoaatiag-aad-shal%-iaeiade~ 

~a7--A--eommoa-size--eomparative--balaaee-sheet 
whieh--shows--assets;---liabiiities;---aad 
owaer~s---eqaity---£or---tea--years~---Ihe 

eommissioa-shall-have--the--diseretioa--to 
iaerease-this-length-o£-tim~-~o-aay-period 

whieh--is--neeessary--to--show---£iaaaeiai 
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seiveaey--aaa--eea~iftaeas--epera~iea~--iae 

eemmen-size-eempara~ive-Daianee-saee~-mas~ 

De-de~aiied-wi~a-regard-~e-ewaer•s-eqai~y; 

espeeialiy-re~aiaed-earnings;-se-as-~e-se~ 

fer~a---a---series---e£--re~ained--earniag 

s~a~emen~s-saewing-~ae-eaan!es--~aa~--aave 

eeearred--in--re~ained-earnings-aaring-~ae 

reqairea-periea-e£-~ime~ 

tD7--A-eemmea-size-eempara~ive-ineeme-s~a~emea~ 
waiea-saews-aii-revenaes-ana-expe:n.ses--fer 
~en--years--er--fer-saea-ien!er-~ime-as-is 

reqairea-£er-~ae--eemmen-size--eempara~ive 

Daia:n.ee-saee~~ 

te7--A--s~a~emen~--e£--~ae--permi~--appiiean~•s 
werkin!-eapi~al-ana-a:n.-aaalysis-e£--asse~s 

ana--iiaDiii~ies--waiea--saaii-i:n.eiaae-~ae 

£eilewing-ealeala~ea-£er-eaea-year-eeverea 

Dy--~ae--eemmen-size--eempara~ive--Dalaaee 

saee~-and-ineeme-s~a~eme:n.~~ 

[if---A--seaeaale-saewing-~ae-pereea~age-e£ 
eaea-elassifiea~iea-e£-earre:n.~-asse~s 

~e-~e~al-earre:n.~-asse~s~ 

[4f---iae-liqaiai~y-ra~ie~ 

[5!---iae-asse~-ra~ie~ 

ta7--%n--aaai~ien-~e-~ae-aDeve;-ali-ra~ies-mas~ 
De-ealeala~ed-wi~a-~ae-Dend--amean~--added 

~e-~ae-permi~-appiiean~~s-earren~-er-~e~ai 

liaDili~ies~ 

te7--A--ra~ie-e£-~he-permi~-appliean~~s-eapi~al 
asse~s-sabjee~-~e-a-mer~gage--or--seeari~y 

in~eres~-~o-~hose-liabili~ies-~o-whieh-~he 

asse~s-are-saDjee~~--!£-~he-o££er-e£--real 

proper~y--or--eolla~eral-£or-~he-Dond-wili 

al~er---~ais---ra~io;---~his~---mase----De 

illas~raeed~ · 

t27--A--saeis£ae~ory--Dasis--eo--eompare--all-raeios 
sabmie~ed-parsaane-ee-paragraph-i~ 

t37--ihe---eommissien---shall---ha~e--ehe--righ~--eo 
ehalle:n.~e;-prohibi~;-or-preseribe-~he-inelasio:n. 
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o£--aay--speei£ie--item--er--the--Yaiae-theree£ 
withia-aay-e£-the-abeve-statemeats--er--raties~ 

i£--ehe--Yaiae--is--ehaiieaged;--the-eommissien 
shaii-appeiae-an--appraiser--er--appraisers--ee 
Yaiae--the--item~---Aay-saeh-appraisai-shaii-be 

expedieieasiy--made;---aad---a---eepy---eheree£ 
£araished--ee--ehe--eemmissiea--and--ehe-permie 
appiieaae~---the--reaseaabie--expease--e£---ehe 

appraisai---shaii---be---berae--by--the--permit 
appiieaae~--the-fiadiags-e£-the-appraisai-shaii 

be-fiaai-aad-biadiag~ 

t47--A---£iaai---determiaaeien--by--ehe--iadepeadeat 
eerti£ied--pabiie--aeeeantane---regarding---ehe 
permie--appiieaae~s--abiiiey--ee-saeis£aeteriiy 

meet--aii--ebiigatieas--and--eeses--aader---ehe 
prepesed--reeiamaeien--piaa-£er-ehe-ii£e-e£-ehe 
miae~ 

tS1--i£--ehe-eemmissiea-deems-aeeessary;-eYidenee-e£ 
£iaaaeiai--responsibiiiey--ehreagh--ieeeers--e£ 
eredit;-er-a-ratiag-e£-seearities-issaed-ee-ehe 
permie--appiieane--by--a--reeegaized---aatieaal 
seearities-ratiag-eempaay~ 

£~--A-staeemeae-iistiag-aay-iieas-£iied-ea-ehe-assees-e£ 

ehe-permit-appiieaae--ia--aay--jarisdieeiea--ia--ehe 
Yaited-Seaees;-aetioas-peadiag-er-jadgmeaes-readered 
withia--the--iase--tea--years--agaiase--the---permit 
applieaat---bae--aee--satis£±ed;--aad--peeitieas--er 
aetieas--ia---baakraptey---iaeladiag---aetieas---£er 
reergaaizatiea~---Eaeh--saeh-iiea;-aetiea;-petieien; 

er--jadgmeat--shall--be--ideati£ied--by--the---aamed 
parties;--the--jarisdietiea--±a-whieh-the-matter-was 
£iled;-the-ease;-£ile-er-deekee-aamber;-the-date--e£ 
£iliag--aad--£iaal--dispesitiea-er-earreat-staeas-e£ 
aay-aeeioa-stili-peadiag~ 

g~--A--staeemeae--iistiag--aay--aotiees--issaed--by--the 

seearities-aad-exehaage--eommissioa--or--preeeediags 
iaitiated--by-any-party-ailegiag-a-£ailare-te-eomply 
with-any-pablie-diselosare-er-reportiag--reqairemeae 
aader--the--seearities--laws--e£--the-Yaited-States~ 

Saeh-statemeat-shali-iaelade-a-sammary-e£-eaeh--saeh 
ailegatiea;--±aelading--the--date;--the--reqa±remeat 
alleged--te--be--Yiolated;--the--party--makiag---the 
ailegatioa;--aad--the--dispositioa-er-earreat-statas 
theree£~--~his-statemeat-shall-also-iaelade--s±milar 

ia£ermatioa-£or-£ailares-te-eemply-with-Nerth-Bakota 
seearities-laws-aad-regalatioas~ 

18~--~he--±adema±ty-agreemeat-has-beea-exeeated-by-the-permit 

applieaat-aad-has-aiso-beea-exeeated-by~ 
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a~--l£-a-eerperatiea;-thea-by-twe-eerperate-e££ieers-whe 

are-aatherized-te-si~a-the-asreemeat-by-a-reseiatiea 
e£--the-beard-e£-direeters;-a-eepy-e£-whieh-shaii-be 
provided~ 

b~--te--the--exteat--the--histery--er-assets-e£-a-pareat 

er~aaizatiea-are-reiied-apea-te-make-the-shewia~s-e£ 
tkis-seetiea;-tkea-tae-pareat-er~aaizatiea-aad-every 

pareat-ergaaizatiea-e£-whiea--it--is--a--sabsidiary; 
waetaer-£irst-tier;-seeead-tier;-er-£arther-remeved; 
ia-tae-£erm-o£-sabdivisiea-a~ 

e~--1£-tae-permit-appiieaat-is-a-partaership;-aii-c£-its 

seaerai--aad--iimited--partaers--aad--taeir---pareat 
cr~aaizatica-cr-priaeipai-iavesters~ 

d~--1£--tae--permit--appiieaat--is--married;--tke-permit 

appiieaat~s-spcase;-i£-direetiy-iavcived-as-part--c£ 

tke--basiaess-ca-a-regaiar-basis-cr-as-aa-c££ieer-c£ 
tae-crgaaizatica~ 

e~--%ke--aame--e£--eaeh--persca--wac-sigas-tae-iademaity 

agreemeat-shaii-be--typed--cr--priated- -beaeata--the 
si~aatare~--Aay-persca-wae-ceeapies-mcre-thaa-cae-e£ 

tae-speei£ied-pcsiticas-shaii-iadieate-eaea-eapaeity 
ia--waieh-taat-persea-si~as-tae-iademaity-agreemeat~ 

£~--%ae---iademaity---agreemeat---shaii---be--a--biadiag 
cbii~atica;--jciatiy--aad--severaiiy;--ca--aii---whc 

exeeate-it~ 

s~--Fer---parpcses---e£---this---sabseetiea;--Upriaeipai 
iavestorU-er-Upareat-orgaaizatioaU-meaas-aayoae-wita 
a-tea-pereeat-or-more-beae£ieiai-owaership-iaterest; 
direetiy-or-iadireetiy;-ia-tae-permit-appiieaat~ 

li~--%£--at--aay-time-tae-eo~ditioas-apoa-wh±ea-tae-sei£-bcad 
was-approved-ao-ioager--preva±i;--tae--eommissioa--shaii 
reqaire--the--pcst±a~--o£--a--sarety--er-eeiiaterai-bcad , _ 
be£cre-mia±ag-operatioas-may-ecat±aae~ ~~a._~~~ 

//. 1'/JI: 
~ fistory: Effective August 1, 1980. ~ 

Repealed 

Gener al Authority 
NDCC 38-14 . 1-03 
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Law Implemented J} 
NDCC 38- 14 . 1-16) 



69-05.2-12-06. PERFORMANCE BOND- REPLACEMENT OF BONDS. 

1. The commission may allow permittees to replace existing 
surety or collateral bonds with other surety or 
collateral bonds, if the liability which has accrued 
against the permittee on the permit area is transferred 
to such replacement bonds. 

:~--tae--eemmissiea--may--aiiew--~he--permi~~ee--~e--repiaee 

exis~ia~-s~re~y-er-eeiia~erai-beads--wi~h--a--sei£-bead; 

previded--~aa~--~he--permi~~ee-mee~s-~he-re~~iremea~s-e£ 

sei£-beadia~-as-previded-ia-see~iea-69-as~:-i:-as~ 

3~ 2. The eemmissiea--shaii--ae~-reiease existing performance 
bonds shall remain in effect until the permittee has 
submitted and the commission has approved acceptable 
replacement performance bonds . 

4~ 3. A replacement of performance bonds pursuant to this 
section shall not constitute a release of bond under 
this chapter and North Dakota Century Code section 
38-14.1-17. 

I 
I 
I 
I 
I 
I 
I 
I 

History: Effective August 1, 1980) ~J~: ~9· ,...& I, t9J'.3. I 
Ae!siieQ...t--

General Authority 
NDCC 38-14.1-03 

69-05.2-12-07. 
AMOUNT . 

PERFORMANCE BOND 

Law Implemented 
NDCC 38-14.1-16 

DETERMINATION OF BOND 

1. The standard applied by the commission in approvia~ 
determining the amount of performance bond shall be the 
estimated cost to the commission if it had to perform 
the reclamation, restoration, and abatement work 
required of a person who conducts surface coal mining 
and reclamation operations under North Dakota Century 
Code chapter 38-14.1, this article, and the permit, and 
such additional work as would be required to achieve 
compliance with the general standards for revegetation 
in section 69-05 . 2-22-07 in the event the permittee 
fails to implement an approved alternative postmining 
land use plan within the two years required by 
subsection 4 of section 69-05.2-22-07. 

2. The amount of performance bond shall be based on, but 
not limited to: 
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a. The estimated costs submitted by the permit 
applicant pursuant to subsection 2 of section 
69-05.2-09-11 including, but not limited to, cost 
estimates of: 

(1) Backfilling and grading. 

' 
(2) Replacing suitable plant growth material. 

(3) Revegetation. 

b. The additional estimated costs to the commission 
which may arise from applicable public contracting 
requirements or the need to bring personnel and 
equipment to the permit area after its abandonment 
by the permittee to perform reclamation, 
restoration, and abatement work. 

c. All additional estimated costs necessary, expedient, 
and incident to the satisfactory completion of the 
requirements identified in this subsection. 

d. An additional amount based on factors of cost 
changes during the preceding five years for the 
types of activities associated with the reclamation 
to be performed. 

e. Cost estimates for the reclamation of any unusual 
conditions known to exist in the proposed permit 
area, which shall be submitted to the commission and 
described in detail by the permit applicant . 

History: Effective August 1, 1980j ~J..""'1fU«c.-!..: ~~ 11 19 f3. 
Aileudeei P... 

General Authority· 
NDCC 38-14.1-03 

Law Implemented 
NDCC 38-14.1-16 

PERFORMANCE BOND - ADJUSTMENT OF AMOUNT. 

1. The commi 
performance 
with section 
frequent basis 
proposed bond 
review. 

2. The commission 
accordance with 
69-05 . 2-12-07 . 

shall conduct a review of each 
or collateral at a frequency consistent 

9-05 . 2-ll-01 or, if necessary, on a more 
shall notify the permittee of any 
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following completion of the 

eevaluate performance bonds i n 
ds provided for in secti on 



commission determines that a performance bond 
adjust t is required, the commission shall provide the 
permittee · th the opportunity for an informal 
conference ·on t djustment in accordance with chapter 
69-05.2-10 and Dakota Century Code section 
38-14.1-19. 

History: Effective August 1, 1980. 

General Authority 
·NDCC 38-14.1-03 

69-05.2-12-09 . PERFORMANCE BOND - PERIOD OF LIABILITY. 

1 . The period of liability for the performance bond shall 
be that amount of time necessary to achieve compliance 
with the requirements of North Dakota Century Code 
chapter 38-14 . 1, this article, and the permit and shall 
continue a minimum of ten years beginning as specified 
in subsection 2 of section 69-05.2-22-07. The period of 
extended responsibility shall begin again whenever 
augmented seeding, fertilization, irrigation, or other 
work is required or conducted on the site prior to bond 
release, unless the management practice conducted is a 
part of normal management for that particular land use 
and is approved by the commission. 

2. If the commission approves a long-term postmining land 
use of developed water resources, recreation, 
residential, or industrial/commercial, the commission 
may app:rove a liab.i.lity period of less ;, than ten years 
provided the other requirements of this subsection and 
the requirements of subsection 4 5 of section 
69- 05 . 2-22-07 have been complied with prior to the final 
release of bond. 

History : Effective August 1, 1980i~.,..g.J~ ~ 1, 1913. 
amegded~ 

General Authority 
NDCC 38-14.1-03 

permittee may request reduction o 
amount upon submission of evidence 
the permittee's method of operation or 

-131-

Law Implemented 
NDCC 38-14.1-16 

- REQUEST FOR REDUCTION. A 
performance bond 

ommission proving that 
other · cumstances will 
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the maximum estimated cost to the commission to complete 
reclamation responsibilities and therefore warrant a reduction 

e bond amount. The request shall be considered as a request 
for pa tial bond release pursuant to North Dakota Century Code 
secti on 8-14 . 1-17 and this chapter. 

History: August 1 , 1980 . 

General Authon: Law Implemented 
NDCC 38-14 . 1-16 NDCC 38-14 . 1-03 

69- 05 . 2-12-11 . OF PERFORMANCE BOND - CRITERIA FOR 
BOND RELEASE . 

1. 

2 . 

Hi s t ory : 

The commission s 11 not release any liability under a 
performance bond ap licable to a permit if such a 
release would reduce e total remaining liability to an 
amount less than that cessary for the commission to 
complete the reclamation plan, achieve 
compliance with akota Century Code chapter 
38-14 . 1, this article, and abate any significant 
envi ronmental harm to a i r, ater, or land resources, or 
danger to the public hea l th d safety which might occur 
prior to the release from per rmance bond of all l ands 
within the permi t area . Wh e the permit includes an 
alternative postmining land use lan approved pursuant 
to chapter 69-05 . 2-23 , the comm sion shall also retain 
suffici ent liability for the comm sion to complete any 
additional work which would be required to achieve 
compl i ance with subsection 3 of sec · on 69-05 . 2-22-07 in 
the e~ent the permittee fails to ement the approved 
alternative postmining land use withi n the two 
years required by subsection 4 of 69-05 . 2-22-07. 

Release of performance bond for 
release stages identified in subsecti 
Dakota Century Code section 38-14 . 1-17, 
compliance wi th the reclamation standards 
for each individual bond release stage . 

Effect ive August 1, 1980 . 

hall require 
establi shed 

Gene r a l Authori ty 
NDCC 38-14 .1 -03 

Law I mp emented 
NDCC 38- 4 .1-17 
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69-05 . 2-12-12. RELEASE OF PERFORMANCE BOND - BOND RELEASE 
APPLICATION . 

1. The permittee may file a request with the commission for 
release of all or part of a performance bond furnished 
subsequent to July 1, 1975, as follows: 

2. 

3. 

4. 

5. 

6. 

a. For lands disturbed between July 1, 1975, and 
June 30, 1979, the application shall be filed in 
accordance with the public notice and procedural 
requirements of subsection 1 of North Dakota Century 
Code section 38-14.1-17 and subsections 3 and 4 of 
this section. The criteria for release of all or 
part of the performance bond and the success of 
reclamation shall be determined according to the 
reclamation requirements in effect at the time of 
the disturbance. 

b . For lands disturbed after June 30, 
application shall be filed in accordance 

1979, the 
with the 

section requirements of this section and 
69-05.2-12-11. 

The permittee may only file performance 
applications at times and seasons that 
commission to properly evaluate the 
operations alleged to have been completed. 

bond release 
allow the 
reclamation 

Within thirty days after filing a request for bond 
release, the permittee shall submit proof of publication 
of the advertisement required by North Dakota Century 
Code section 38-14.1-17. puch proof of publication 
shall be considered part of the bond release 
application. 

Lands for which the permittee requests performance bond 
release shall be legally described and delineated on 
maps of the permit area. 

When the permittee requests a partial release of 
performance bond after regrading pursuant to 
subdivision a of subsection 7 of North Dakota Century 
Code section 38-14.1-17, the application shall, unless 
otherwise waived by the commission, include surface 
profiles or topographic maps prepared in accordance with 
section 69-05.2-21-06. 

When the permittee requests a partial release of 
performance bond after respreading suitable plant growth 
material pursuant to subdivision b of subsection 7 of 
North Dakota Century Code section 38-14.1-17, the 
application shall include the thickness of the re~pread 
first lift and second lift suitable plant growth 
materials . 
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7. 

8. 

9. 

When the permittee requests a partial 
performance bond after vegetation has been 
pursuant to subdivision c of subsection 
Dakota Century Code section 38-14.1-17, the 

release of 
established 

7 of North 
application 

· shall include the following: 

a. The data collected, analyses conducted, and an 
appropriate narrative deeaiiiAs--eempiiaaee---wieh 
sahseeeiea-:--e£-seeeiea-69-es~:-::-eT demonstrating 
vegetation establishment pursuant to the 
requirements of subsection 3 of section 
69-05.2-22-07. 

b. Documentation showing that the lands to which the 
release would be applicable are not contributing 
suspended solids to streamflow or runoff outside the 
permit area in excess of the requirements set by 
section 69-05.2-16-04. 

c. A discussion of how the provisions of a plan 
approved by the commission for the sound future 
management of any permanent impoundment by the 
permittee or landowner have been implemented . 

When the permittee is requesting final 
release pursuant to subdivision d of 
North Dakota Century Code section 
application shall include: 

performance bond 
subsection 1 of 
38-14.1-17, the 

a . The data collected, analyses conducted, 
appropriate narrative detailing compliance 
subsection 3 4 of section 69-05.2-22-07. 

and an 
with 

b. The complete history of initial and subsequent 
see~ings and fertilization (including mixtures and 
rates), appropriate soil tests, supplemental 
irrigation, or any other management practices 
employed. 

c. Documentation showing that 
essential hydrologic functions 
floors has been achieved. 

the reestablishment of 
of alluvial valley 

When the permittee requests release of performance bond 
for any combination of release stages detailed in 
subsection 7 of North Dakota Century Code section 
38-14.1-17, the application shall contain all the 
information required at each bond release stage. 
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10. The commission may request any additional informa~ion as 
is necessary to properly evaluate the application for 
performance bond release. 

History: Effective August 1, 1980_)4-~ ~t;." '-~~ 1913. 
~eft8eQ..EL... 

General Authority 
NDCC 38-14.1-03 

Law Implemented 
NDCC 38-14.1-17 

RELEASE OF PERFORMANCE BOND - LOCATION OF 
Any formal hearing on the release of performance bond 
for in subsection 2 of North Dakota Century Code section 

7 shall be held in the town or city nearest the permit 
area, o the state capitol, at the option of the objector. Any 
person ha "ng a valid legal interest which is or may be adversely 
affected by a proposed release from performance bond shall specify 
that person' preference for the place of hearing in that person's 
request for a ormal hearing. 

History: 

General Authority 
NDCC 38-14 . 1-03 

August 1, 1980. 

Law Implemented 
NDCC 38-14.1-17 

69-05.2-12-14. RELEA 
INSPECTION - TIME~ OF RELEASE. 

OF PERFORMANCE BOND - COMMISSION 

1. The surface a ent, or lessee shall be given 
notice by the the bond release inspection 
required by subsection of North Dakota Century Code 
section 38-14.1-17 and participate with the 
commission in making the ction. 

2. The commission shall not relea e performance bond until 
the time period to request a for 1 hearing pursuant to 
section 69-05 . 2-12-15 has expir , or a final decision 
on a formal hearing has been issue by the commission 
pursuant to North Dakota Cen .Code section 
38-14.1-30. 

History: Effective August 1, 1980. 

General Authority 
NDCC 38-14.1-03 
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38-14.1-17 
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69-05.2-12-15. RELEASE OF PERFORMANCE BOND - OBJECTIONS TO 
CISION AND REQUEST FOR A PUBLIC HEARING. 

permittee or any person having a valid legal 
in rest which is or may be adversely affected by the 
deci ·on to release or not release all or part of the 
perform ce bond, or the responsible officer or head of 

sta or local governmental agency which has 
y law or special expertise with respect to 

any environme al, social, or economic impact involved 
in the surface co operations, or is authorized 
to develop and e orce environmental standards with 
respect to such ope.ra · ons shall have the right to file 
written objections to he bond release 
decision with the commissi request a formal 
hearing pursuant to the rocedures established in 
subsection 3 of North Dakota Century Code section 
38-14.1-30 within thirty days of e decision. 

2. The location of the formal hearing s 
accordance with section 69-05.2-12-13. 

in 

History: Effective August 1, 1980. 

General Authority 
NDC_C 38-14.1-03 

Law Imp ented 
NDCC 38-14. -17 

" . ' 

69-05.2-12-16. FORFEITURE OF PERFORMANCE BOND - PROCEDURES. 

1. In the event forfeiture of the bond is required by 
section 69-05 . 2-12-18, the commission shall : 

a. Send written notification by certified mail to the 
permittee, and the surety on the bond, if 
applicable, of the commission's determination to 
require forfeiture of all or part of the performance 
bond and the reasons for the forfeiture, including a 
finding of the amount to be forfeited. 

b . Advise the permittee and surety, if applicable, of 
the permittee's right to request judicial review 
pursuant to North Dakota Century Code section 
38-14.1-35. 

c. Proceed in an appropriate action for collection on 
the performance bond. 

2. The written determination to require forfeiture ·of all 
or part of the performance bond, including the reasons 
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for forfeiture and the amount to be forfeited, shall be 
a final decision of the commission. 

3~--tae--eommissioa--may--reqttire--£or£ei~ttre--o£-aay-or-aii 
per£ormaaee-boads-deposi~ed-£or-aa-ea~ire-permi~-area-ia 

order----~o----sa~is£y----see~ioas---69-e5~%-~%-~~---aad 

69-e5~%-i%-i8~--~iabiii~y--uader--aay--per£ormaaee--boad 
whiea--aas--ao~--preYiottsiy--beea--£or£ei~ed;--iaeittdiag 

separa~e--boad--iaeremea~s---or---iademai~y---agreemea~s 

appiieabie--~o--a--siagie-opera~ioa;-shaii-ex~ead-~o-~he 
ea~ire-permi~-area~ 

History: Effectiv: August 1, 1980ja,..~~ <)<*Jt.L~I9rP3. 
AIRetuilil8 -

General Authority 
NDCC 38-14.1-03 

Law Implemented 
NDCC 38-14.1-16, 

38-14.1-30, 
38-14.1-33, 
38-14.1-35 

69-05.2-12-17. FORFEITURE OF PERFORMANCE BOND- CRITERIA. 

i~--tae--eommissioa--shaii-reqtt±re-£or£ei~ttre-o£-aii-or-par~ 

o£-a-per£ormaaee--boad;--i£--~he--eommissioa--de~ermiaes 

~aa~~ 

a~--the--permi~~ee--has--Yioia~ed--aay--o£--~he-~erms-or 

eoadi~ioas-o£-~ae-per£ormaaee-boad; 

b~--the-perm±~~ee-has-£ailed-~o-eoadtte~-~he-sttr£aee-eoal 

miaiag-aad-reelama~ioa-opera~ioas-ia-aeeordaaee-wi~h 

Nor~h--Bako~a--€ea~ttry--€ode--ehap~er--38-~4~i;-~ais 
ar~ieie;-aad-ehe-eoadieioas-o£-ehe-permi~-wiehia-ehe 

time-reqttired; 

e~--Ihe--permie--£or-ehe-area-ttader-per£ormaaee-boad-has 

beea-reYoked;-uaiess-ehe-permietee-assttmes-liability 
aad--assigas-stt££ieieat-eollaterai-eo-the-eommissioa 
eo-guaraatee-eompleeioa-o£-reelamatioa-work;-or 

d~--Ihe-permittee-has-£aiied-eo-eompiy-w±eh-a-eompliaaee 

sehedule-approYed-pursttaae-eo-sttbseetioa-3~ 

~~--Ihe--eommissioa-may-require-£or£eieure-o£-aii-or-part-o£ 
a-per£ormaaee-boad;-±£-the-eommissioa-determiaes-that~ 

S":'--Ihe---permiteee--has--beeome--iasohreat;--£ailed--ia 
busiaess;--beea--adjudieated--a--baakrupt;--£iied--a 
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pe~i~ioa-ia-eaakrap~ey-or-£or-a-reeeiver;-or-kas-aad 

a-reeeiver-appoia~ed-ey-aay-eoar~;-or 

e~--A-eredi~or-o£-~ae-permi~~ee-aas-a~~aeaed-or-exeea~ed 

a--jad~mea~--a~aias~--~ae---permi~~eeLs---eqaipmea~; 
ma~eriais;--£aeiii~ies-a~-~ae-permi~-area;-or-oa-~ae 

eoiia~erai-pied~ed-~o-~ae-eommissioa;-aad 

e~--%ae---permi~~ee--eaaao~--demoas~ra~e--or--prove--~ae 
aeiii~y-~o-eoa~iaae-~o-opera~e--ia--eompiiaaee--wi~a 

Nor~a--Bako~a--€en~ary--€ode--eaap~er--98-~4~~;-~ais 
ar~ieie;-aad-~ae-permi~~ 

3~--%ae-eommissioa-may-wi~anoid-£or£ei~are;-i£-~ke-permi~~ee 

aad--sare~y;--i£--appiieaeie;--a~ree--~o--a---eompiiaaee 

seaedaie--~~-eompiy-wi~a-~ae-vioia~ioas-o£-~ae-permi~-or 

per£ormanee-eoad-eoadiHoas~ ~~ ~11 tfi.J. 

~~istory: Effective August 1, 1980. 
Repealed 

General Authority 
NDCC 38-14.1-03 

Law Implemented 
NDCC 38-14.1-16, 

38-14.1-30, 
38-14.1-33 J I) 

69- .2-12-18. FORFEITURE OF PERFORMANCE BOND - AMOUNT OF 
FORFEITURE. If the commission requires forfeiture of all or a 
part of the p rformance bond, the commission shall either: 

1. the amount of the performance bond to be 
on the basis of the estimated cost to the 

commission r its contractor to complete the reclamation 
plan and oth regulatory requirements in accordance 
with North Century Code chapter 38-14.1, this 
article, and equirements of the permit; or 

2. Require forfeiture the entire amount of the 
performance bond for hich liability is outstanding. 
Any performance bond roceeds rema~n~ng after the 
reclamation plan is compl ed shall be refunded to the 
permittee. 

History: Effective August 1, 1980. 

General Authority 
NDCC 38-14.1-03 
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Law Implemented 
NDCC 38-14.1-16, 
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69-05.2-12-19. PERMIT REVOCATION FORFEITURE OF 
PERFORMANCE BOND. i£-ehe-eomm%ss%oa-revokes-a-~erm%e-~arsaaae--eo 
Noreh--Bakoea-€eaeary-€cde-seee%ca-38-~4~~-33;-ehe-eomm%ss%oa-may~ 

i~--Reqa%re--ehe--~erm%eeee-eo-ecm~ieee-reeiamae%oa-w%eh%a-a 

~er%od-s~ee%£±ed-ey-eae-eomm±ss±oa~-cr 

I 
I 
I 

%~--Beeiare--as--£or£e±eed--eae--~er£ormaaee--eoads--£oF-ehe I 
sar£aee-ecai-m±a±a~-o~erae%oa~ /(.')~~p...u, ~ 19tf3. 

Effective 
Repealed 

General Authority 
NDCC 38-14.1-03 

August 1, 1980. 

Law Implemented 
NDCC 38-14.1-33))} 

69-05 . 2-12-20. LIABILITY INSURANCE. The permittee shall 
submit to the commission a public liability insurance policy in 
accordance with subsection 3 of North Dakota Century Code section 
38-14 . 1- 14. The minimum coverage of this policy shall be as 
follows : 

1 . For bodily injury, ehree-aaadred-~aoasaad one million 
dollars for each occurrence and £±ve--haadred--ehoasaad 
two million dollars aggregate. 

2 . . For property damage, ~aree-haadred-ehoasaad one million 
dollars for each occurrence and £±ve--haadred--~aoasaad 

two million dollars aggregate. 

History: Effective August 1, 1980j~~'tc._a ~ ~ /ft:f3. 
Aaefteee· "-

General Authority 
NDCC 38-14.1-03 
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CHAPTER 69-05.2-13 
PERFORMANCE STANDARDS - GENERAL REQUIREMENTS 

Section 
69-05 . 2-13-01 

69-05 . 2-13-02 

69-05 . 2-13-03 

69-05 . 2-13-04 

69-05 . 2-13-05 

69-05 . 2-13-06 

69-05 . 2-13-07 

69- 05.2-13-08 

69-05 . 2-13-09 

69-05 . 2-13-10 

69-05 . 2-13-11 

Performance Standards - General Requirements -
Coal Production and Reclamation Fee Report 

Performance Standards - General Requirements -
Annual Map 

Performance Standards - General Requirements -
Authorizations to Operate 

Performance Standards - General Requirements -
Signs and Markers 

Performance Standards - General Requirements -
Minimize Disturbances - Best Technology 
Currently Available 

Performance Standards - General Requirements -
Avoidance of Underground Mine Areas 

Performance Standards - General Requirements -
Air Resources Protection 

Performance Standards - General Requirements -
Protection of Fish, Wildlife, and Related 
Environmental Values 

Performance Standards - General Requirements -
Slides and Other Damage 

Performance Standards - General Requirements -
Cessation of Operations - Temporary 

Performance Standards - General Requirements -
Cessation of Operations - Permanent 

5 . 2-13-01. PERFORMANCE STANDARDS - GENERAL REQUIREMENTS 
- COAL PRO ION AND RECLAMATION FEE REPORT. A copy of the Coal 

Fee Report (OSM Form 837-1) submitted 
mining shall be submitted to the 

commission no thirty calendar days after the end of 
each calendar quarter. 

History: Effective August 

General Authority 
NDCC 38-14. 1-03 

69-05 . 2-13-02. PERFORMANCE STANDARDS - GENERAL REQUIREMENTS 
- ANNUAL MAP . Two copies of an annual map shall be submitted to 
the commission for eaeh all permit a~ea areas by February 
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fifteenth every year. The information to be shown on the map 
shall be reported for each calendar year of the permit term until 
the total bond amount has been released . The map shall be at a 
scale of 1: 4,800 and shall show the following in£crma~icn-ea-~fte 
mining-aad-reeiama~iea-ae~iYi~ies-~fta~-eeearred--daring--~fte--year 

eeins-reper~ed : 

1. Appropriate delineation of each permit area. 

2. The mining and reclamation activities that occurred 
during the year being reported for each permit which 
shall include : 

i-:· a. Acreage 
areas . 

[hectarage] affected within the permit 

b. Acreage [hectarage] where suitable plant growth 
material removal operations have been completed . 

c . Acreage [hectarage] where surface coal mining 
operations are completed and the contemporaneous 
reclamation requirement pursuant to subsection 14 of 
North Dakota Century Code section 38-14 . 1-24 is 
initiated. 

d. Acreage [hectarage] sftaped where grade approval has 
been obtained . 

e . Acreage [hectarage] 
plant growth material 
been completed. 

respread--witft where suitable 
redistribution operations have 

f. Acreage [hectarage] planted where the ~year 
revegetation period has been initiated. 

6~--Aereage---fftee~aragef--s~ripped--e£--saitabie--piant 
grow~ft-material~ 

Acreage 
released 
stage of 

[hectarage] where bond has been partially 
and indicating the prepcrtion--reieased 

release. 

a ~ h. Acreage [hectarage] where bond has been totally 
released . 

9~ 3 . Location of suitable plant growth material stockpiles. 
Supporting information shall include ownershi p, date 
seeded, type of material in each stockpile ~£irst-i±£t 
er-seeond-li£t1 (topsoil or subsoil), and estimated 
cub i c yards [meters] for each stockp i le . 

4 . Cumulative information on the m1n1ng and reclamat i on 
activities that have occurred within each permit area 
which include : 
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a. Acreage [hectarage] planted where the ®-year 
revegetation period has been initiated and the year 
the revegetation period was initiated. 

b. Acreage [hectarage] where bond has been partially 
released and indicating the stage of release . 

c . Acreage [hectarage] where bond has been totally 
released pursuant to subdivision d of subsection 7 
of North Dakota Century Code section 38-14.1-17 . 

History: Effective August 1, 1980),~~ t;}·r tA.~I'/13. 
hl81ilQ8Q • ... 

General Authority 
NDCC 38-14.1-03 

Law Impl emented 
NDCC 38-14 .1-27 

9-05 . 2-13-03. PERFORMANCE STANDARDS - GENERAL REQUIREMENTS 
ZATIONS TO OPERATE. A copy of all current permits, 

approved plans, or other authorizations to operate the 
e available for inspection at or near the mine s ite . 

History: 

General Authorit 
NDCC 38-14.1-03 

August 1, 1980 . 

Law I mplemented 
NDCC 38-14 .1 -27 

69-05.2-13-04. 
- SIGNS AND MARKERS. 

CE STANDARDS - GENERAL REQUIREMENTS 

1 . Specifications. 
section shall: 

and markers required under thi s 

a . Be posted and 

b. Be of a uniform design 
can be easily seen and 

c . Be made of durable material . 

the operator. 

d . Conf orm to l ocal ordinances and 

tha t 

2 . Dur ation of ma i ntenance . Signs and m ke rs s hall be 
mainta i ned duri ng the conduct of all act i v i t o which 
they pertain . 
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Mine and permit identification signs. 

b. 

Identification 
point of access 
roads. 

signs shall be 
to the permit 

displayed 
area from 

at each 
public 

Signs shall show the 
elephone number of 
dentification number 

name, business address, and 
the operator and the 
of the current permit 

a thorizing surface mining activities. 

c. shall be retained and maintained until after 
all bonds for the permit area. 

4. Perimeter markers. The perimeter of a permit area shall 
be clear! marked before the beginning of surface mining 

5. Buffer zones shall be marked along 
as required by section 69-05.2-16-20. 

6. Blasting sign . If blasting is conducted incident to 
surface mining ctivities, the person who conducts these 
activities shal : 

a. Conspicuously signs reading "Blasting Area" 
along the edge of any blasting area that comes 
within fifty et [15.24 meters] of any road within 
the permit area, or within one hundred feet [30.48 
meters] of any p blic road right of way. 

b. Conspicuously fla , or post within the blasting 
area, the immediate vicinity of charged holes as 
required by section 9-05.2-17-05. 

c. Pla.ce at all 
public roads or 
state "Warning! 
explain the blast 
are in use and 
areas and charged 

to the permit area from 
highw s conspicuous signs which 

Explo ives in Use!", which clearly 
warnin and all clear signals that 

e plain the marking of blast 
holes wi hin the permit area. 

7. Suitable plant growth material arkers. Where suitable 
plant growth material or other suitable strata are 
segregated and stockpiled as required by section 
69-05.2-15-03, the stockpiled mater al shall be clearly 
marked . 
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8. Sedimentation pond markers. The design sediment storage 
volume, calculated according to the requirements of 
subsection 2 of section 69-05 . 2-16-09, shall be clearly 
marked at the appropriate pool elevation . 

Effective August I, 1980 . 

General A thority 
NDCC 38-14 1-03, 

38-14. -24 

Law Implemented 
NDCC 38- 14 . 1-24, 

38- 14.1-27 

69-05.2-13-
- MINIMIZE DISTURB 

PERFORMANCE STANDARDS - GENERAL REQUIREMENTS 
CES - BEST TECHNOLOGY CURRENTLY AVAILABLE . 

All surface 
conducted in such a 
lands where coal is 
currently available in 
throughout the permit ar 

History: Effective 

General Authority 
NDCC 38-14.1-03 

and reclamation operations shall be 
to m~n~m~ze the disturbances on 

and to utilize the best technology 
to maintain environmental integrity 

' 1980. 

Law Implemented 
NDCC 38-14.1-03, 

38-14.1-24 

69-05. 2-13-06. PERFORMANCE STAND S - GENERAL REQUIREMENTS 
AVOIDANCE OF UNDERGROUND MINE AREAS. o surface coal m~n~~g 

activities shall be conducted closer han five hundred feet 
[152 . 40 meters] of an underground mine, exc t to the extent that 
the nature, timing, and sequence of the erations are jointly 
approved by the commission, the mine fety and health 
administration, and the state agency, if any, esponsible for the 
safety of mine workers. 

History: Effective August 1, 1980. 

General Authority 
NDCC 38-14.1-03 

69-05.2-13-07. PERFORMANCE STANDARDS - GENERAL REQUIREMENTS 
- AIR RESOURCES PROTECTION. The permittee shall comply with all 
applicable a i r pollution control laws and regtttat~ons rules of the 
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state department of health and shall stabilize and protect all 
surface areas, including spoil piles resulting from the surface 
coal mining and reclamation operation, to effectively control wind 
erosion and attendant air pollution . 

History: Effective August 1, 1980j a.,..-.....tJJ....gtt/9 «-:!<-• • · 9 JIIJ2 ~/PrJ!,. 
haeagea • 

General Authority 
NDCC 38- 14.1-03 

Law Implemented 
NDCC 38-14.1-24 

69-05 . 2-13-08. PERFORMANCE STANDARDS - GENERAL REQUIREMENTS 
- PROTECTION OF FISH, WILDLIFE, AND RELATED ENVIRONMENTAL VALUES. 

1. The permittee shall affirmat~vely demonstrate how 
protection and enhancement of fish and wildlife 
resources will be achieved where practicable on the 
basis of information gathered and management plans 
developed in accordance with sections 69-05.2-08-15 and 
69-05.2-09-17 . 

2 . The permittee shall promptly report to the commission 
the presence in the permit area of any critical habitat 
of a threatened or endangered species, any plant or 
animal listed as threatened or endangered, or any bald 
or golden eagle, of which that permittee becomes aware 
and which was not previously reported to the commission. 

3 . The permittee shall ensure tha~ the design and 
construction of electric powerlines and other 
transmission facilities used for or incidental to the 
surface mining activities on the permit area are in 
accordance with the guidelines set forth in 
Environmental Criteria for Electric Transmission Systems 
(U . S . department of the interior, U. S. department of 
agriculture (1970)), or in alternative guidance manuals 
approved by the commission. Distribution lines shall be 
designed and constructed in accordance with REA bulletin 
61-10, Powerline Contacts by Eagles and Other Large 
Birds, or in alternative guidance manuals approved by 
the commission. 

4. The permittee shall, to the extent possible using the 
best technology currently available: 

a. Locate · and operate haul and access roads, 
sedimentation ponds, diversions, stockpiles and 
other such structures so as to avoid or minimize 
impacts to important fish and wildlife species and 
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their habitats and to other species protected by 
state or federal law. 

b. Create no new barrier in known and important 
wildlife migration routes. 

c. Fence, cover, or use other appropriate methods to 
exclude wildlife from ponds which contain hazardous 
concentrations of toxic-forming materials. 

d. Reclaim, enhance where practicable or 
disturbance to habitats of unusually high value 
fish and wildlife. 

avoid 
for 

e. Reclaim, enhance where practicable, or maintain 
natural riparian vegetation on the banks of streams, 
lakes, and other wetland areas. 

f. Afford protection to aquatic communities by avoiding 
stream channels as required in section 69-05.2-16-20 
or reclaiming stream channels as required in section 
69-05.2-16-07. 

g. Not use pesticides in the area during surface m1n1ng 
and reclamation activities, unless specified in the 
operation and reclamation plan or approved by the 
commission on a case-by-case basis. 

h. To the extent possible prevent, control, and 
suppress range, forest, and coal fires which are not 
approved by the commission as part of a management 
plan. 

i. If fish and wildlife habitat is to be a primary or 
secondary postmining land use, the operator shall in 
addition to the requirements of chapter 69-05 . 2-22: 

(1) Select plant species to be used on reclaimed 
areas, based on the following criteria: 

(a) Their proven nutritional value for fish 
and wildlife . 

(b) Their uses as cover for fish and wildlife. 

(c) Their ability to support and enhance f i sh 
and wildlife habitat after release of 
bonds . 

(2) Distribute plant groupings to max1m1ze benefi ts 
to fish and wildlife. Plants should be grouped 
and distributed in a manner which opt i mi zes 
edge effect, cover, and other benefits for f i sh 
and wildlife. 
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j. Where cropland is to be the alternative postmining 
land use on lands diverted from a fish and w1ldlife 
premining land use and where appropriate for 
wildlife and crop management practices, intersperse 
the fields with trees, hedges, or fence rows 
throughout the harvested area to break up large 
blocks of monoculture and to diversify habitat types 
for birds and other animals. Wetlands shall be 
preserved when feasible or recreated consistent with 
the reclamation plan and the postmining land use . 

k . Where the primary land use is to be residential, 
public service, or industrial land use, intersperse 
reclaimed lands with greenbelts utilizing species of 
grass, shrubs, and trees useful as food and cover 
for birds and small animals, unless such greenbelts 
are inconsistent with the approved postmining land 
use. 

History : Effective August 1, 
-imiEttdEd '-

General Authority 
NDCC 38- 14 . 1- 03 

1980;~ .... ~:. ~~1913. 

Law Implemented 
NDCC 38-14 . 1-24 

69- 0 2-13-09 . PERFORMANCE STANDARDS - GENERAL REQUIREMENTS 
- SLIDES AND OTHER DAMAGE . Whenever a slide occurs whi ch may 
potentially an adverse effect on public property, health, 
safety, or environment, the operator shall notify the 
commi ssion expe "tiously and comply with any remedial measures 
requi red by the c 

Hi story : Effective 

General Authori ty 
NDCC 38-14 .1-03 

1980 . 

69 - 05 .2-13- 10 . PERFORMANC 
- CESSATION OF OPERATIONS -

Law Implemented 
NDCC 38-14.1-24 

- GENERAL REQUIREMENTS 

1. Ea ch permi ttee shall effectively secure surface 
faci li ties in areas in w "ch there are no current 
ope ra tions, but in which o erations are to be resumed 
under an approved permit. Tern rary abandonment shal l 
not relieve a permittee of obli tion to comply with any 
provi s i ons of the approved permit 
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2. efore the temporary cessation of m1n~ng and reclamation 
o erations for a period of time other than what may be 
sp cified in the permit application, the permittee shall 
sub it to the commission, for approval, a notice of 
inte tion to temporarily cease or abandon mining and 
recla ation operations. This notice shall include a 
statem nt of the exact number of acres [hectares] which 
will ha e been affected in the permit area, prior to 
such t cessation, the extent and kind of 
reclamati those areas which will have been 
accomplish and identification of the backfilling, 
regrading, vegetation, environmental monitoring, and 
water treatm t activities that will continue during the 
temporary 

History: Effective 

General Authority 
NDCC 38-14.1-03 

1980 . 

Law Implemented 
NDCC 38-14 . 1- 24 

69-05 . 2-13-11. PERFORMANCE TANDARDS - GENERAL REQUIREMENTS 
- CESSATION OF OPERATIONS - PERMANE 

1. Upon permanent cessation 
the permittee shall close 
permanently reclaim all 
with this article and 
commission. 

surface m1n1ng activities, 
backfill or otherwi se 

ected areas, in accordance 
permit approved by the 

2. All equipment, structures, 
required for moni toring, unles 
commission as suitable for the 
environmental monitoring, shall 
affected land reclaimed. 

History: Effective August 1, 1980 . 

General Authority 
NDCC 38-14.1-03 
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Section 
69-05 . 2-14-01 

69-05 . 2-14-02 

·69-05 . 2-14-03 

CHAPTER 69-05.2-14 
PERFORMANCE STANDARDS - CASING 

AND SEALING OF DRILLED HOLES 

Performance Standards - Casing and Sealing of 
Drilled Holes - General Requirements 

Performance Standards - Casing and Sealing of 
Drilled Holes - Temporary 

Performance Standards - Casing and Sealing of 
Drilled Holes - Permanent 

69-05.2-14-01. PERFORMANCE STANDARDS - CASING AND SEALING 
OF DRILLED HOLES GENERAL REQUIREMENTS. Each drill hole, 
borehole, or well within the permit area shall be cased, sealed, 
or otherwise managed, as approved by the commission, to prevent 
toxic drainage from entering ground or surface waters, to minimize 
disturbance to the prevailing hydrologic balance, and to ensure 
the safety of people, livestock, fish and wildlife, and machinery 
in the ex~eftded-miftift~-piaft permit area and adjacent area. If 
these openings are uncovered or exposed by surface m~n~ng 

activities within the permit area they shall be permanently 
closed, unless approved for water monitoring, or otherwise managed 
in a manner approved by the commission. Use of a drilled hole or 
borehole or monitoring well as a water well must meet the 
provisions of section 69-05 . 2-16-16. This section does not apply 
to holes drilled and used solely for blasting. 

History: Effective August 1, 198o;t~t.,.a,~<l/~ ~11 19'f/'3. 
Amsg.r;hui .Sl 

General Authority 
NDCC 38-14.1-03 
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PERFORMANCE STANDARDS - CASING AND SEALING 
TEMPORARY. Each drill hole or borehole 

the approved permit application to be used to 
conditions shall be temporarily sealed before 

use p during use by barricades, or fences, or other 
protective de ices. approved by the commission. These devices 
shall be per odically inspected and maintained in good operating 
condition by th permittee or operator. 

History: 

General Authority 
NDCC 38-14.1-03 

1, 1980. 

Law Implemented 
NDCC 38-14.1-24 

69-05 . 2-14-03. STANDARDS - CASING AND SEALING 
OF DRILLED HOLES When no longer needed for 
monitoring or other use appro d by the commission upon a finding 
of no adverse environmental or h alth and safety effect, or unless 
approved for transfer as a water ell under section 69-05.2-16-16, 
each drill hole or borehole, and w 1 shall be capped, sealed, 
backfilled, or otherwise proper! as required by the 
commission, under section 69-05.2 Permanent closure 
measures shall be designed oxic drainage from entering 
ground or surface waters. 

History: Effective August 1, 1980. 

General Authority 
NDCC 38-14.1-03 
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CHAPTER 69-05.2-15 
PERFORMANCE STANDARDS - SUITABLE PLANT GROWTH MATERIAL 

Section 
69-05.2-15-01 

69-05.2-15-02 

69-05.2-15-03 

69-05.2-15-04 

69-05.2-15-05 

69-05.2-15-06 

Performance Standards - Suitable Plant Growth 
Material - General Requirements 

Performance Standards - Suitable Plant Growth 
Material - Removal 

Performance Standards - Suitable Plant Growth 
Material - Storage and Protection 

Performance Standards - · Suitable Plant Growth 
Material - Redistribution 

Performance Standards - Suitable Plant Growth 
Material - Nutrients and Soil Amendments 

Performance Standards - Suitable Plant Growth 
Material - Stabilizing Rills and Gullies 

9-05.2-15-01. PERFORMANCE STANDARDS SUITABLE PLANT 
......... ~,IAL - GENERAL REQUIREMENTS. To prevent suitable plant 

growth mat ·al from being mixed and contaminated with other 
materials, all itable plant growth materials to be saved shall 
be separately re and segregated from other materials as 
required by section -05.2-15-02 before disturbing an area. 
After removal, suitable lant growth material shall either be 
immediately redistributed as equired by section 69-05.2-15-04 or 
stockpiled pending redistri tion as required by section 
69-05.2-15-03. 

History: Effective August 1, 1980. 

General Authority 
NDCC 38-14.1-03 

69-05.2-15-02. PERFORMANCE STANDARDS 
GROWTH MATERIAL - REMOVAL. 

Law Implemented 
c 38-14.1-24 

SUITABLE PLANT 

1. Timing. Suitable plant growth material shall be removed 
after vegetative cover that would interfere with the use 
of the suitable materials is cleared from the areas to 
be disturbed, but before any mining or other surface 
disturbance. 

2. Materials to be removed and saved. The suitabl~ plant 
growth materials eaae---a~e---eon~±dered---be~e---£o~ 
eopd~e~~±ng-a~ea~-eo-be-ree%a±med-t£±~~e-%±£e1, commonly 
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referred to as topsoil; (first lift suitable plant 
growth material) and ~he-rema±n±n~-sa±~a~ie-maeeriais 
~seeond-ii£e~;-eommoniy-re£erred-~e-as subsoil; (second 
lift suitable plant growth material) as identified by 
the soil survey required by section 69-05.2-08-10 shall 
be removed and segregated by two separate operations, 
unless otherwise approved required by the commission. 
Prior to beginning the removal of seeend-ii£~-sai~abie 
maeeriais subsoil, the removal and segregation of the 
£±rse--ii£e--ma~eriais topsoil must be approved by the 
commission. If use of other suitable strata is approved 
as a supplement to suitable plant growth material, all 
such materials to be saved shall be removed and 
segregated. Prior to disearb±a~---~he--everbarden 
maeeriais further disturbance by surface coal mining 
operations which significantly alter the site, the 
removal and segregation of the seeead--ii£~--ma~eriai 

subsoil or other suitable strata shall be approved by 
the commission. 

3. Materials to be removed in shallow suitable plant growth 
material situations. If the thickness of suitable plant 
growth materials averages less than six inches [15.24 
centimeters], a six-inch [15 . 24-centimeter] layer that 
includes the A horizon and the unconsolidated materials 
immediately below the A horizon, as specified by the 
commission, shall be removed, segregated, and 
redistributed as the topdressing layer, unless the 
commission approves the use of other suitable strata as 
a supplement to suitable plant growth materials pursuant 
to subsection 4. 

4. Suitable plant growth material supplements. 

a. Firse--ii£e--sa±~a~ie--p%aa~-grew~h-ma~eria% Topsoil 
supplements . Selected seeead--ii£~--sai~a~ie--piaa~ 
~rew~h--ma~er±ais subsoil or other suitable strata 
may be used as a supplement to £±rse---%i£e 
eopdressin~--maeeriais-whea topsoil if the permittee 
or operator demonstrates that the resulting soil 
medium is equal to or more suitable for sustaining 
vegetation ±£~ than the available topsoil. This 
demonstration shall include: 

(1) The permittee or operator demonstrates that the 
selected materials to be mixed results in a 
soil medium that is more suitable than the 
first lift materials for restoring land 
capability and productivity based on the 
results of chemical and physical analyses. 
These analyses shall include determinations of 
pH, electrical conductivity, sodium adsorption 
ratio, percent organic matter, nitrogen, 
phosphorus, potassium, texture class, and 
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water-holding capacity. The commission may 
also require that results of field-site trials 
or greenhouse tests be used to demonstrate the 
feasibility of using a mixture of the selected 
materials. The chemical and physical analyses 
and the results of field-site trials and 
greenhouse tests shall be submitted to the 
commission accompanied by a certification from 
a qualified soil or plant scientist, stating 
that: 

(a) The proposed soil medium is equal to or 
more suitable for sustaining the 
vegetation than is the available first 
lift suitable plant growth material; 

(b) The soil medium is the best available 
material to support the vegetation; and 

(c) The trials and tests were conducted using 
standard testing procedures. 

(2) The permittee demonstrates that thorough m1x1ng 
of the materials is technologically feasible. 

b. Seeeae--ii£~--sai~abie-piaa~-grew~h-ma~eriai Subsoil 
supplements. The permittee or operator may be 
required to use other suitable strata to supplement 
seeeae-1%£~-sai~abie-piaa~-grew~b.--ma~er,.~:ai - ·subsoil 
materials if the commission determines additional 
suitable materials for spreading over affected areas 
are necessary to meet the revegetation requirements, 
provided other suitable strata are available. 
Samples of the strata to be saved must be taken at 
suf~icient locations to determine the areal extent 
of the suitable strata. The sampling locations must 
be approved by the commission. Chemical and 
physical analyses of the samples taken shall include 
pH, electrical conductivity, sodium adsorption 
ratio, and par~ieie-size-aaaiysis textural analysis 
as required by the commission. 

c. Supplemental materials shall be removed, segregated, 
and redistributed according to the applicable 
requirements for suitable plant growth material in 
this chapter. 

5. Where the removal of vegetative material, suitable plant 
growth material, or other suitable strata may result in 
erosion which may cause air or water pollution: 

a. The size of the area from which suitable materials 
are removed at any one time shall be limited; 
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b. The suitable materials shall be removed at a ~ime 
when the physical and chemical properties of such 
materials can be protected and erosion can be 
minimized; and 

c. Such other measures shall be taken as the commission 
may approve or require to control erosion. 

History: Effective August 1, 1980;"-to.,.A~~ fj,-1,1983. 
-Amea8e 8 .._, 

General Authority 
NDCC 38-14 . 1-03 

69-05.2-15-03. PERFORMANCE STANDARDS 
MATERIAL - STORAGE AND PROTECTION. 

Law Implemented 
NDCC 38-14.1-24 

SUITABLE PLANT 

Suitable plant growth materials removed as required by 
section 69-05 . 2-15-02 shall be stockpiled only when it 

impractical to promptly redistribute such materials 
egraded areas. 

2. shall be selectively placed on a 
a permit area, not disturbed, and 

protected rom wind and water erosion, unnecessary 
compaction, nd contaminants which lessen the capability 
of the m erials to support vegetation when 
redistributed . Protective measures shall be 
accomplished eitn r by: 

a . An effective c of nonnoxious, quick-growing 
annual and pere plants, seeded or planted 
during the first ormal period after removal for 
favorable planting con itions; or 

b . Other methods demonstra ed to and approved by the 
commission to provide e al protection such as 
fences, chemical binders, an mulching. 

3. Unless approved by the commission 
plant growth materials shall not be 
for redistribution on a regraded 

History: Effective August 1, 1980. 

General Authority 
NDCC 38-14 . 1-03 
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69-05.2-15-04. PERFORMANCE STANDARDS SUITABLE PLANT 
GROWTH MATERIAL - REDISTRIBUTION. 

1. After final grading is approved pursuant to section 
69-05.2-21-06 and before the suitable plant growth 
material is replaced, regraded land shall be scarified 
or otherwise treated to eliminate slippage surfaces and 
to promote root penetration. 

2. Seeoad-ii£~-sai~abie-piaa~-grow~h-ma~eriai Subsoil shall 
then be redistributed as approved by the commission in a 
manner that: 

a. Achieves an approximate uniform thickness consistent 
with the postmining land use. 

b. Prevents excess compaction of the spoil and sai~abie 
ma~eriai subsoil. 

3. Following commission approval of seeoad-ii£~-sai~abie 
piaa~-grow~h-ma~eriai subsoil respreading, £irs~--ii£~ 
sai~abie---piaa~---grow~h---ma~eriai topsoil shall be 
redistributed as approved by the commission in a manner 
that: 

a. Achieves an approximate uniform thickness consistent 
with the postmining land use. 

b. Prevents excess compaction of the suitable plant 
growth materials. 

e~--Pro~ee~s--~he--sai~abie--piaa~--grow~h-ma~eriai-£rom 
wiad-aad-wa~er-erosioa-be£ore-sa££ieiea~--vege~a~ive 

eover-is-es~aeiished~ 

4. Following the respreading of suitable plant growth 
materials, appropriate measures shall be taken to 
protect the area from wind and water erosion. 

4~ 5. The suitable plant growth material saved from property 
owned by one party must be respread within the 
boundaries of that property if the surface ownership of 
the permit area is split between two or more parties, 
unless the parties otherwise agree. 

History: Effective
9

_August 1, 1980)~~~~ 19~3. 
tl!neruied 

General Authority 
NDCC 38-14.1-03 
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69-05 . 2-15-05. PERFORMANCE STANDARDS SUITABLE PLANT 
GROWTH MATERIAL - NUTRIENTS AND SOIL AMENDMENTS . Nutrients and 
soil amendments in the amounts determined by soil tests shall be 
applied to the redistributed surface soil layer when necessary so 
that it supports the approved postmining land use and meets the 
revegetation requirements of chapter 69-05.2-22 . All soil tests 
shall be performed by a qualified laboratory using standard 
methods a~~reYe~-ey-~he-eemm%ss%en. 

Hi story: Effective August 1, 1980j ~ 0'4111-'l/{-aa-:e: C.. <;2-• & ~I' '<1.3,. 
lwaaaEie!i o .. 

General Authority 
NDCC 38- 14 . 1-03 

Law Implemented 
NDCC 38-14.1-24 

5 . 2-15-06 . PERFORMANCE STANDARDS SUITABLE PLANT 
AL - STABILIZING RILLS AND GULLIES . When rills and 

gulli es deep than nine inches [22.86 centimeters] form in areas 
that have been raded and respread with suitable plant growth 
material, the and gullies shall be filled, graded, or 
otherwi se stabilized d the area reseeded or replanted according 
to chapter 69-05.2-22 . The shall require rills or 
gulli es of lesser filled, graded, or otherwise 
stabilized and the area or replanted if the rills or 
gullies would preclude the succes ul establishment of vegetation 
or the achievement of the postmini land use or if the rills or 
gullies may result in additional erosio 

History: Effective August 1, 1980. 

Genera l Authority 
NDCC 38-14 . 1-03 
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~HAPTER 69-05.2-16 
PERFORMANCE STANDARDS - HYDROLOGIC BALANCE -

GENERAL REQUIREMENTS 

Section 
69-05 . 2-16-01 

69-05.2-16-02 

69-05.2-16-03 

69-05.2-16-04 

69-05.2-16-05 

69-05.2-16-06 

69-05 . 2-16-07 

69-05.2-16-08 

69-05.2-16-09 

69-05.2-16-10 

69-05.2-16-11 

69-05.2-16-12 

69-05 . 2-16-13 

69-05.2-16-14 

69-05.2-16-15 

69-05.2-16-16 

69-05.2-16-17 

69-05.2-16-18 

69-05 . 2-16-19 

69-05 . 2-16-20 

Performance Standards - Hydrologic Balance -
General Requirements 

Performance Standards - Hydrologic Balance -
Compliance with State Department of Health 
Standards 

Performance Standards - Hydrologic Balance -
Compliance with the Standards of the State 
Engineer 

Performance Standards - Hydrologic Balance -
Water Quality Standards and Effluent 
Limitations 

Performance Standards - Hydrologic Balance -
Surface Water Monitoring 

Performance Standards - Hydrologic Balance -
Diversion of Overland Flow 

Performance Standards - Hydrologic Balance -
Stream Channel Diversions 

Performance Standards - Hydrologic Balance 
Sediment Control Measures 

Performance Standards - Hydrologic Balance 
Sedimentation Ponds 

Performance Standards - Hydrologic Balance -
Discharge Structures 

Performance Standards - Hydrologic Balance -
Toxic Mine Drainage 

Performance Standards - Hydrologic Balance -
Permanent and Temporary Impoundments ' 

Performance Standards - Hydrologic Balance -
Ground Water Protection 

Performance Standards - Hydrologic Balance -
Ground Water Monitoring 

Performance Standards - Hydrologic Balance -
Protection of Ground Water Recharge Capacity 

Performance Standards - Hydrologic Balance -
Transfer of Wells 

Performance Standards - Hydrologic Balance -
Water Rights and Replacement 

Performance Standards - Hydrologic Balance -
Discharge of Waters Into an Underground Mine 

Performance Standards - Hydrologic Balance -
Postmining Rehabilitation of Sedimentation Ponds 
Diversions, Impoundments, and 
Treatment Facilities 

Performance Standards - Hydrologic Balance -
. Stream Buffer Zones 
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1. 

2. 

3. 

PERFORMANCE STANDARDS - HYDROLOGIC BALANCE -

urface mining activities shall be planned and conducted 
minimize changes to the prevailing hydrologic balance 

both the permit area and adjacent area, in order to 
ent long-term adverse changes in that balance that 

result from those activities. 

Chang in water quality and quantity, in the depth to 
ground water, and in the location of surface water 
drainag channels shall be minimized so that the 
approved land use of the permit area is not 
adversely 

Operations be conducted to minimize 
pollution an , where necessary, treatment methods 
be used to co trol water pollution. 

water 
shall 

a. Each operat r shall emphasize mining and reclamation 
practices th t prevent or minimize water pollution. 
Changes in low of drainage shall be used in 
preference of water treatment facilities. 

b. Acceptable prac ices 
pollution include 

to control and minimize water 
are not limited to: 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

(8) 

Stabilizing 
shaping. 

Diverting 

, Achieving 
stands of 

Regulating channel 

Lining drainage 
vegetation. 

Mulching. 

Selectively placing 
materials. 

areas through land 

germinating and growing 
egetation. 

water. 

with rock or 

toxic-forming 

Selectively placing waste materi 
areas . 

in backfill 
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c. If the practices listed in subdivision b are not 
adequate to meet the requirements of this article, 
the operator shall operate and maintain the 
necessary water treatment facilities for as long as 
treatment is required under this article. 

General Authori 
NDCC 38-14.1-03 

Law Implemented 
NDCC 38-14.1-24 

69-05.2-16-02. ORMANCE STANDARDS - HYDROLOGIC BALANCE -
COMPLIANCE WITH STATE TMENT OF HEALTH STANDARDS. Runoff 
water and pit water dis shall meet the water quality 
requirements of the North Da ta state department of health, as 
well as the requirements of t is article . No mining permit shall 
be issued or revised by the co ·ssion until the state department 
of health has had an opport ity to review the applicable 
application information and plans pertaining to surface water 
quality. No rights under the mi ing permit shall be exercised 
until the necessary permits are obtai ed from the state department 
of health. 

History: Effective August 1, 1980. 

General 
NDCC 38-14.1-03, 

38-14.1-42 

Authority 
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Law Implemented 
NDCC 38-14 . 1-21, 

38-14.1-42 
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69-05.2-16-03. PERFORMANCE STANDARDS - HYDROLOGIC BALANCE -
CE WITH THE STANDARDS OF THE STATE ENGINEER. Any water 
ent, diversion, structure, or drainage ditch built as part 

roved mining and reclamation plan shall be constructed in 
with the requirements of the North Dakota state 

engineer, s well as the requirements of this article. No m1n1ng 
permit sha 1 be issued or revised by the commission until the 
state engine r has had an opportunity to review the applicable 
application information and plans pertaining to water 
impoundments, iversions, drainage ditches, or .other structures. 
No und r the m1n1ng permit shall be exercised until 
necessary are obtained from the state engineer. 

History: 

General Authority 
NDCC 38-14.1-03, 

38-14.1-42 

Law Implemented 
NDCC 38-14.1-24, 

38-14.1-42 

69-05.2-16-04. PERFO 
WATER QUALITY STANDARDS AND 

CE STANDARDS - HYDROLOGIC BALANCE -
LUENT LIMITATIONS. 

1. The operator 
quality standards 

amply with the following water 
fluent limitations: 

the disturbed area, 
have been graded, 

be passed through a 

a. All surface drain 
including disturbed a 
seeded, or planted, 
sedimentation pond or 
ponds before leaving 

series of sedimentation 
ermit area. 

b. Sedimentation ponds treatment facilities 
shall be maintained until disturbed area has 
been restored, the vege ation requirements of 
chapter 69-05.2-22 have been et, and the quality of 
the untreated drainage from tti area meets 
the applicable state standards 
requirements for the receiving 

c. The commission may grant 
requirements only when: 

(1) The disturbed drainage 
disturbed area is small; 

from these 

(2) The permittee or operator trates that 
sedimentation pondsand treatment fa ilities are 
not necessary for drainage from th~ disturbed 
drainage areas to meet the effluent l~itations 
in the table included in subdivision ~of this 

\ 
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2. 

subsection and the 
quality standards 
waters. 

applicable state water 
for downstream receiving 

the purposes of this chapter only, "disturbed 
rea" shall not include those areas in which only 

ditches, sedimentation ponds, or roads are 
in accordance with this article and the 
area is not otherwis.e disturbed by the 

e. ponds required by this section shall 
structed in accordance with the plans in the 

approv d permit before beginning any surface mining 
activit"es in the drainage area to be affected . 

f. Where a sedimentation pond or series of 
sedimenta ion ponds is used so as to result in the 
mixing o drainage from the disturbed areas with 
drainage m other areas not disturbed by current 
surface co 1 mining and reclamation operations, the 
operator sha 1 achieve the effluent limitations set 
forth in subd"vision g for all of the mixed drainage 
when it leaves the permit area. 

g. Discharges ter from areas disturbed by surface 
mining activitie shall be made in compliance with 
all state laws and regulations and, at a minimum, 
the following effl ent limitations: 

Effluent limitations, in milligrams per liter, 
except fo pH 

,, 

Effluent 
characteristics 

Iron, total 
Total suspended 

solids 
pH 

7 . 0 

45.0 
within the 
range 
6.0 to 9 . 0 

* Based on representative sampling. 

Average of daily 
values for thirty 

consecutive dis­
charge days* 

3 . 5 

30.0 

A discharge from the disturbed areas is subject to 
vided the 

that the 
the effluent limitations of this section, 
operator has demonstrated to the commissio 
following prerequisites have been met . 
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a. 

3. 

History: 

The discharge 
snowmelt; and 

is caused by precipitation or 

The discharge is from facilities 
constructed, operated, and maintained in 
with the requirements of this chapter. 

designed, 
accordance 

facilities shall be installed, operated, and 
to treat any water discharged from the 

so that it complies with all state laws 
and the effluent limitations of this 

General Authority 
NDCC 38-14.1-03 

Law Implemented 
NDCC 38-14.1-24 

69-05.2-16-05. PERFO 
SURFACE WATER MONITORING. 

CE STANDARDS - HYDROLOGIC BALANCE -

1. Surface water moni ring shall be conducted in 
accordance with the mon"toring program submitted under 
section 69-05.2-09-12 a d approved by the commission. 
The commission shall ap rove the nature of data, 
frequency of collection and determine reporting 
requirements. Monitoring sh 11: 

a. Be adequate to measure urately and record water 

b. 

c. 

quantity and quality of discharges from the 
permit area and to identify he extent which mining 
impacts the quality and quanti y of water in the 
adjacent area . 

Be conducted to assure reliable 
to existing standard procedures 
analysis. 

est data according 
and methods for 

Result in notifying the commission w*"thin five days 
in any cases in which analytical re ults of the 
sample collections indicate noncompl"ance with a 
permit condition or applicable standard Where a 
North Dakota pollutant discharge elimina ion system 
permit effluent limitation noncompli nee has 
occurred, the operator or permittee shal forward 
the analytical results concurrently with the written 
notice of noncompliance. 

d. Result in quarterly reports to the commissi 
include analytical results from each sample 

, to 
ken 
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during the quarter. Any sample results which 
indicate a permit violation will be reported to the 
commission as specified in subdivision c. In those 
cases where the discharge for which water monitoring 
reports are required is also subject to regulation 
by a North Dakota pollutant discharge elimination 
system permit issued in compliance with North Dakota 
Century Code chapter 61-28 and where such permit 
includes provisions for equivalent reporting 
requirements and requires filing of the water 
monitoring reports within ninety days or less of 
sample collection, the operator or permittee shall 
ubmit to the commission on the same time schedule 

required by the North Dakota pollutant discharge 
e imination system permit or within ninety days 
fo lowing sample collection, whichever is sample 
col ection, whichever is earlier, a copy of the 
comp eted reporting form filed to meet North Dakota 
poll ant discharge elimination system permit 
requi ments along with analytical results from each 
sample taken during the quarter . 

2. After distu bed areas have been regraded and stabilized 
with this arti cle, the permittee shall 

continue onitor surface water flow and quality 
within the pe •t and adjacent areas. Data from this 
monitoring may be used to demonstrate that the quality 
and quantity of uno££ without treatment is consistent 
with the requir ments of this chapter to minimize 
disturbance to th prevailing hydrologic balance and 
attain the approv postmining land use. This data may 
also provide a basi for approval by the commission for 
removal of water qua ity or flow control systems. 

3. Equipme~t, and other devices necessary to 
measure and sample accu ately the quality and quantity 
of surface water disc arges from the disturbed area 
shall be properly instal! d, maintained, and operated 
and shall be removed when o longer required. 

History: Effective August 1, 1980. 

General Authority 
NDCC 38-14.1-03 

Law Implemented 
NDCC 38-14.1-27 

69-05.2-16-06. PERFORMANCE STANDARDS - HYDROLOGIC BALANCE -
DIVERSION OF OVERLAND FLOW. Overland flow, in luding flow through 
litter, shallow ground water flow from undistur ed areas, and flow 
in ephemeral streams, may be diverted away from · sturbed areas by 
means of temporary or permanent diversion~, if requi r ed or 

\ 
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appr ved by the commission as necessary to minimize erosion, to 
reduc the volume of water to be treated, and to prevent or remove 
water rom contact with toxic-forming materials. The following 
require ents shall be met for all diversions and for all 
collecti n drains that are used to transport water into water 

1. 

facilities and for all diversions of overland and 
und water flow and ephemeral streams: 

a. 

orary diversions shall be constructed to pass safely 
peak runoff from a ten-year, twenty-four-hour 

"pitation event, or a larger event as specified by 
ommission. A two-year recurrence interval may be 

design of collection drains used to transport 
nto water treatment facilities if: 

is to be in use for less than one 

b. The ission determines that the design integrity 
ter management plan is maintained during a 

ten-year, twenty-four-hour design storm. 

2. Permanent diver ions shall be constructed to pass safely 
the peak runo from a ten-year, twenty-four-hour 
precipitation eve t; however, where necessary to protect 
fills and property and to avoid danger to public health 
and safety, permane t diversions shall be constructed to 
pass safely the peak runoff from a twenty-five-year, 
twenty-four-hour pre ipitation event, or a larger event 
as specified by the c ~ission. Permanent diversions 
shall be constructed with gently sloping banks that are 
stabilized by vegetation. Asphalt, concrete, or other 
similar linings shall be sed only when approved by the 
commission provide stability. 

3 . Diversions shall be des"gned, constructed, and 
maintained in a manner whi h prevents additional 
contributions of suspended so ids to streamflow and to 

4. 

5. 

runoff outside the permit area, extent possible 
using the best technology available. 
Appropriate sediment control asures for these 
diversions may include, but not limited to, 
maintenance of appropriate channel lining, 
revegetation, roughness and detention 
basins. 

No diversion 
potential for 
constructed on 
the commission. 

shall be located so as o increase the 
land slides. No divers·on shall be 
existing land slides, unles approved by 

When no longer needed, each temporary diversio 
removed and the affected land regraded, 
growth material respread, and revegetated in ac 
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6 . 

with the requirements of chapters 69-05 . 2-15, 
69-05.2-21, and 69-05.2-22 . When ephemeral stream 
channels are restored, the operator shall reestablish 

a. 

b . 

c. 

d . 

channel to a longitudinal profile and cross section 
approximate premining channel characteristics. 

sion design shall incorporate the following: 

lining shall 
practices 

be designed using standard 
to pass safely the design 

Freeb ard shall be no less than three-tenths of a 
9 . 14 centimeters]. Protection shall be 

for transition of flows and for critical 
h as swales and curves. Where the area 

is a critical area as determined by the 
commissio the design freeboard may be increased . 

Energy dis~ ators shall be installed when necessary 
at discharge oints, where diversions intersect with 
natural stre and exit velocity of the diversion 
ditch flow that of the receiving 
stream. 

Excess excavat d 
diversion channe 
channel shall be 
chapter 69-05 . 2-18 . 

material 
geometry 
disposed 

not necessary for 
or regrading of the 
of in accordance wi th 

e. Suitable plant 
compliance with 

material shall be handled in 
69-05.2-15. 

1. Diversions shall not 
divert water into undergrou 
surface mine without the 
under section 69-05.2-16-18 . 

or operated to 
or an abandoned 
of the commission 

History: Effective August 1, 1980 . 

General Authority 
NDC C 38-14. 1-03 

69-05 . 2-16-07. PERFORMANCE 
STREAM CHANNEL DIVERSIONS . 

Law Implemented 
NDCC 38- 14 . 1-24 

BALANCE -

1. Fl ow from perenni al and intermittent strea~s~ithin 
permit area may be diverted, if the divers i o ~ · 

the 

\ 
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a. Are approved by the commission after making the 
findings called for in section 69-05.2-16-20; 

b. Comply with other requirements of this chapter; and 

c. Comply with local and state laws and regulations. 

streamflow is allowed to be diverted, the stream 
channel diversion shall be designed, constructed, and 

emoved, in accordance with the following: 

The longitudinal profile of the stream, the channel, 
nd the flood plain shall be designed and 
nstructed to remain stable and to prevent, to the 

e ent possible using the best technology currently 
ava · lable, additional contributions of suspended 
soli s to streamflow or to runoff outside the permit 

These contributions shall not be in excess of 
of state law. Erosion control 

such as channel lining structures, 
retention basins, and artificial channel roughness 
structures shall be used in diversions only when 
approved by the commission as being necessary to 
control eros~ n. These structures shall be approved 
for permanent iversions only where they are stable 
and will requir infrequent maintenance. 

b. The combination channel, bank, and flood-plain 
configurations sha be adequate to pass safely the 
peak runoff of ten-year, twenty-four-hour 
precipitation event r temporary diversions, a one 
hundred-year, twenty- our-hour precipitation event 
for permanent diversion or larger events specified 
by the commission. Ho ever, the capacity of the 
channel itself should be at least equal to the 
capacity of the stream channel 
immediately upstream downstream of the 
diversion. 

3. When no longer needed to achieve e purpose for which 
they were authorized, all tempor stream channel 
diversions shall be removed and affected land 
regraded, respread with suitable plant rowth material, 
and revegetated, in accordance with chap ers 69-05.2-15, 
69-05 . 2-21, and 69-05.2-22. At the time iversions are 
removed, downstream water treatmen facilities 
previously protected by the diversion shall be modified 
or removed to prevent overtopping or fa lure of the 
facilities. This requirement shall not ieve the 
operator from maintenance of a water treatmen facility 
otherwise required under this chapter or the pe ~ 
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When permanent diversions are 
channels restored after 

constructed or natural 
being temporarily 

b. 

operator shall: 

Restore, enhance where practicable, or 
natural riparian vegetation on the banks 

maintain 
of the 

or restore the stream to 
ering shape at an environmentally 

as approved by the commission. 

its natural 
acceptable 

c. restore the stream to a longitudinal 
profile cross section, including aquatic 
habitats usually a pattern of riffles, pools, and 
drops rath than uniform depth) that approximate 
premining st characteristics . 

History: Effective August 

General Authority 
NDCC 38-14.1-03 

69-05.2-16-08. PERFORMANCE 
SEDIMENT CONTROL MEASURES. 

Law Implemented 
NDCC 38-14.1-24, 

38-14.1-42 

1. Appropriate sediment control me sures shall be designed, 
constructed, and maintained the best technology 
currently available to: 

a. 

b. 

Prevent, to the extent ossible, additional 
contributions of sediment to str~mflow or to runoff 
outside the permit area. \ 

Meet the more stringent of applicab e state effluent 
limitations. 

c. Minimize erosion to the extent 

2. Sediment control measures include practice out 
within and adjacent to the disturbed The 
sedimentation storage capacity of and 
downstream from the disturbed area shall the 
degree to which successful mining and r clamation 
techniques are applied to reduce erosion an \ control 
sediment. Sediment control measures consisth:f the 
utilization of proper mining and reclamation met ds and 
sedimect control practices, singly or in combi tion. 

\ 
\ 
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Sediment control methods include, but are not limited 
to: 

a. Disturbing the smallest practicable area at any one 
time during the mining operation through progressive 
backfilling, grading, and . prompt revegetation as 
required in chapter 69-05.2-22. 

the backfill material to 
the rate and volume of 
with the requirements 

promote a 
runoff, in 
of chapter 

c. sediment within disturbed areas. 

d. runoff away from disturbed areas. 

e. Diverting 
through d 
additional 

using protected channels or pipes 
areas so as not to cause 

f. Using straw ikes, riprap, check dams, mulches, 
vegetative sedi ent filters, dugout ponds, and other 
measures that r duce overland flow velocity, reduce 
runoff volume, or trap sediment. 

g. 

History: Effective August 1, 1980. 

General Authority 
NDCC 38-14.1-03 

69-05.2-16-09. 
SEDIMENTATION PONDS. 

PERFORMANCE STANDARDS 

1. General requirements. Sedimentation 
individually or· in series and shall: 

a. Be constructed before any 
undisturbed area to be drained 

Law Implemented 
NDCC 38-14.1-24 

of the 

b. Be located as near as possible to the area 
and out of perennial streams, unless app oved by the 
commission. 

c. Meet all the criteria of this section. 

2. Sediment storage volume. Sedimentation ponds shall 
provide a minimum sediment storage volume equal the 
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3. 

4. 

5. 

6. 

7. 

8 . 

9 . 

accumulated sediment volume from the drainage area to 
the pond for a m~n1mum of three years . Sediment storage 
volume shall be determined using the Universal Soil Loss 
Equation, gully erosion rates, and the sediment delivery 
ratio converted to sediment volume, using either the 
ediment density or other empirical methods derived from 

ional sediment pond studies if approved by the 

ion time. Sedimentation ponds shall provide the 
requi d theoretical detention time for the water inflow 
or run ff entering the pond from a ten-year, twenty­
four-hou precipitation event (design event). The 
theoretic 1 detention time shall be sufficient to 
achieve an~ maintain applicable effluent standards . The 
calculated ~oretical detention time and all supporting 
documentatio and drawings used to establish the 
required dete ion times shall be included in the permit 
application. ~ 

Dewatering. T~~ water storage resulting from inflow 
shall be removed o~a nonclogging dewatering device or a 
conduit spillway pproved by the commission, and shall 
have a discharge te to achieve and maintain the 
required theoretical detention time. The dewatering 
device shall not be lo ated at a lower elevation than 
the maximum elevation o the sediment storage volume. 

Each operator shall 
sedimentation ponds to 
extent possible. 

construct, and maintain 
short circuiting to the 

The design, maintenance of a 
·ment control measures in 

shall not relieve the 
applicable effluent 
ction 69-05.2-16-04, 

sedimentation pond or other se 
accordance with this section 
operator from compliance with 
limitations as contained in s 
subject to the exemption contained 

There shall be no outflow through the emergency spillway 
during the passage of the runoff resul · ng from the ten­
year, twenty-four-hour precipitation or lesser 
events through the sedimentation pond . 

Sediment shall be removed from sedimentati ponds when 
the volume of sediment accumulates to sixty ercent of 
the design sediment volume or sooner if requ red by the 
commission. 

An appropriate combination of principal and e 
spillways shall be provided to safely di schar 
runoff from a twenty-five-year, twenty-fou·r 
precipitation event, or larger event spec i fied by 
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11. 

12. 

13. 

14 . 

15. 

16 . 

17 . 

commission. Emergency spillway grades and allowable 
velocities shall be approved by the commission. 

m1n1mum elevation at the top of the settled 
embankment shall be one foot [30.48 centimeters] above 

surface water in the pond with the emergency 
sp'llway flowing at design depth. For embankments 
sub"ect to settlement, this one foot [30 . 48 centimeters] 
mini um elevation requirement shall apply at all times, 
inclu~ng the period after settlement. 

The co~~tructed height of the dam shall be increased a 
minimum o~ five percent over the design height to allow 
for sett~ment, unless it has been demonstrated to the 
commission.'\hat the material used and the design will 
ensure again t all settlement. 

The minimum width of the embankment shall not be 
less than the tient of (H+35)/5, where H is the 
height, in or (H+10.7)/5, where His the height, 
in meters, embankment as measured from the 
upstream toe of the embankment. 

The combined upstrea~and downstream side slopes of the 
settled embankment sha~ not be less than 1v :Sh, with 
neither slope steeper than 1v : 2h . Slopes shall be 
designed to be stable 11 cases, even if flatter side 
slopes are required . 

The embankment foundation 
organic matter, all surfaces s oped to no steeper than 
1v: 1h, and the enti re foundatio surface scarified. 

The fill material shall be fr~~ of sod, large roots, 
other large vegetative matter, and\frozen soil, and i n 
no case shall coal processing waste'~ used. 

The placing and spreading of fil~material shall be 
started at the lowest point of the foun ation. The fill 
shall be brought up in horizontal ayers of such 
thicknesses as are required to facilitate compaction and 
meet the design requirements of is section . 
Compaction shall be conducted as specified ~~he design 
approved by the commission. 

If a proposed impoundment can impound wa~ r to an 
elevation of five feet [1.52 meters] or more ab~ve the 
upstream toe of the structur e and can have a .~torage 

volume greater than twenty acre-feet, [24,669.64 ~ub ic 
meters] or can impound water to an elevat i on of ~ enty 
feet [6.10 meters] or more above the upstream to \ o f 
the structure, the follow i ng additional requireme~ s 

shall be met : \ 

\ 
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\a. An appropriate combination of principal and 
emergency spillways shall be provided to safely 
discharge the runoff resulting from a one hundred­
year, six-hour precipitation event, or a larger 
event as specified by the commission. 

18. 

19. 

20. 

\ 

c. 

d. 

embankment shall be designed and constructed 
a static safety factor of at least 1.5, or a 

·gher safety factor as designated by the commission 
t ensure stability. 

priate barriers shall be provided to control 
along conduits that extend through the 

The cr teria of . the mine 
administr tion as published in 
be met. 

safety and 
30 CFR 77.216 

health 
shall 

Each pond sha ~ be designed and inspected during 
construction unde~the superv1s1on of, and certified 
after constructio by, a registered professional 
engineer. In n, all dams and embankments ~eeting 
the criteria su section ~T 15 shall be certified 
annually as having bee maintained to comply with the 
approved plan. The shall meet all 
applicable requirements the state engineer. 

The entire embankment in luding the surrounding areas 
and diversion ditches · sturbed or created by 
construction shall be stabili ed with respect to erosion 
by a vegetative cover or other means immediately after 
the embankment is completed. The active upstream face 
of the embankment where water wi 1 be impounded may be 
riprapped or otherwise stabili~d. Areas where the 
reestablishment of vegetation is n~t successful or where 
rills and gullies develop sha~~ be repaired and 
revegetated in accordance with sectio'n 69-05.2-15-06. 

All ponds, including those not meeti~the criteria of 
subsection 17 shall be examined for stru tural weakness, 
erosion, and other hazardous conditions, nd reports and 
modifications shall be made in acc&rdance with 
30 CFR 77.216-3, except that dams not the 
criteria of subsection 17 may be on a 
semiannual basis. 

21. Plans for any enlargement, reduction 
reconstruction, or other modification of 
impoundments shall be submitted to the comm·ssion. 
Except where a modification is required to elimina e an 
emergency condition constituting a hazard to p blic 
health, safety, or the environment, the commission s~all 
approve the plans before modification begins . \ 

\ 
\ 
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History: 

Sedimentation ponds shall not be removed until the 
disturbed area has been restored, the vegetation 
requirements of chapter 69-05.2-22 are met, and the 
drainage entering the pond has met the applicable state 
water quality requirements for the receiving stream. 

en the sedimentation pond is removed, the affected 
la d shall be regraded, respread with suitable plant 
gro th material, and revegetated in accordance with 

69-05.2-15, 69-05.2-21, and 69-05.2-22, unless 
has been approved by the commission for 

retent on as being compatible with the approved 
postmin~ g land use under chapter 69-05.2-23. If the 
commissio approves retention, the sedimentation pond 
shall mee all the requirements for permanent 
impoundment of section 69-05.2-16-12. 

'I 
__,. • [f I 

I /: "' / 11 ~ f, .. - '-'" . "\"ot-•< t.. 
t 1 I 1980 ~ <£? i ~ •' · ,. . ..-.-"- -<--j/'•' ' ". ~ / \ I Effective 

General Authority 
NDCC 38-14.1-03 

Law Implemented 
NDCC 38-14.1-24 

69-05.2-16-10. PERFORMANCE 
DISCHARGE STRUCTURES. Discharge from sedimentation ponds, 
permanent and temporary impoundme ts, coal processing waste dams 
and embankments, and diversions all be controlled, where 
necessary using energy dissipaters, 'prap channels, surge ponds, 
and other devices to reduce to prevent deepening or 
enlargement of stream channels and to m imize disturbances to the 
hydrologic balance. Discharge struct' shall be designed 
according to standard engineering design 

History: Effective August 1, 1980. 

General Authority 
NDCC 38-14.1-03 

Law Implemented 
NDCC 38-14.1-24 

69-05.2-16-11. PERFORMANCE STANDARDS - HYDROL GIC BALANCE -
TOXIC MINE DRAINAGE. The discharge of toxic mine into 
ground and surface water shall be avoided by: 

1. Identifying, burying, and treating where ecessary, 
spoil which, in the judgment of the commission, may be 
detrimental to vegetation or may adversely affect water 
quality if not treated or buried. ~ 
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3. 

History: 

Preventing water from coming 
material that causes toxic mine 
with section 69-05.2-21-03, 

by the commission. 

into contact with spoil 
drainage in accordance 
and other measures as 

rying or otherwise treating all spoil material that 
ca ses toxic mine drainage within thirty days after it 
is first exposed on the minesite, or within a lesser 
peri d required by the commission, except that temporary 
stora e of the spoil may be approved by the c.ormnission 
upon a finding that burial or treatment within thirty 
days is not feasible and will not result in any material 
risk of ater pollution or other environmental damage. 
Storage hall be limited to the period until burial or 
treatment irst becomes feasible and such spoil material 
shall be laced on impermeable material and protected 
from erosion~nd contact with surface water . 

Effective Augu t 1, 1980. 

General Authority 
NDCC 38-14.1-03 

Law Implemented 
NDCC 38-14.1-24 

69-05.2-16-12. PERFORMANC 
PERMANENT AND TEMPORARY IMPOUNDME 

- HYDROLOGIC BALANCE -

1. 

2. 

3. 

In rds for permanent impoundments 
contained in subsection 7 of North Dakota Century Code 
section 38-14 . 1-24, th design, construction, and 
maintenance of structures i which water is impounded by 
a dam must utilize the best technology currently 
available and must, at a um, meet the requirements 
of subsections 9 through section 69-05 . 2- 16-09. 

Temporary impoundments of wa~ r in which the water is 
impounded by a dam shall mee the requirements of 
subsections 9 through 22 of secti \ 69-05.2-16-09. 

Excavations that will impound wat~~ during or after the 
mining operation shall have perimete slopes that are 
stable and shall not be steeper han 1v : 2h. Slopes 
shall be designed to be stable in all cases, even if 
flatter side slopes are required. e s·urface runoff 
enters the impoundment area, the side lope shall be 
protected against erosion. 

4. All dams and embankments 
during the mining operations. Vegetative 
be cut where necessary to facilitate 
repairs . Ditches and spillways shall be 
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History: 

combustible material present on the surface, 
material such as mulch or dry vegetation 
urface stability, shall be removed and 

ropriate maintenance procedures followed. 

August 1, 1980. 

other than 
used for 

all other 

General Authorit 
NDCC 38-14.1-03 

Law Implemented 
NDCC 38-14.1-24 

69-05.2-16-13. PERF~uuu,CE STANDARDS - HYDROLOGIC BALANCE -
GROUND WATER PROTECTION. 

2. 

Backfilled 
contamination of groun 
otherwise harmful min 
effects on ground water 
offsite effects, and to 
uses. 

shall be placed so as to m1n1m1ze 
water systems with toxic or 
drainage, to minimize adverse 
ow and quality, to m1n1m1ze 

ort approved postmining land 

To control the effects of rainage, pits, cuts, and 
other mine excavations or distur nces shall be located, 
designed, constructed, and utilize in such manner as to 
prevent or control discharge of oxic or otherwise 
harmful mine drainage waters into g ound water systems 
and to prevent adverse impacts on s h ground water 
systems or on approved postmining land u es. 

History: Effective August 1, 1980. 

General Authority: 
NDCC 38-14.1-03 . 

69-05.2-16-14. PERFORMANCE STANDARDS - HYDROLOGIC BALANCE -
GROUND WATER MONITORING. 

1. Ground water monitoring shall be conducted in accordance 
with the monitoring program submitted under section 
69-05.2-09-12 and approved by the commis-sion. Ground 
water levels, infiltration rates, subsurface flow and 
storage characteristics, and the quality of ground water 
shall be monitored in a manner approved by the 
commission to determine the effects of surface mining 
activities on the recharge capacity of reclaimed lands 
and on the quantity and quality of water in ground water 
systems in the ex~ended-m±n±ng-pian-area; permit area; 
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J: 
and adjacent area. Ground~ater monitoring systems shall 
be designed and maintained in a manner that will allow 
the commission to substantiate the determination of 
cumulative impacts of all surface mining activities on 
the ground water hydrology of the permit area, adjacent 
area, and general area. 

2. When surface m1n1ng activities may affect the ground 
water systems which serve as aquifers that ensure the 
hydrologic balance of water use on or off the mine area, 
ground water levels and ground water quality shall be 
periodically monitored. Monitoring shall include 
measurements from a sufficient number of wells and 
mineralogical and chemical analyses of aquifer, 
overburden, and spoil that are adequate to reflect 
changes in ground water quantity and quality resulting 
from those activities. Monitoring shall be adequate to 
plan for modification of surface mining activities, if 
necessary, to minimize disturbance of the prevailing 
hydrologic balance. 

3. As . specified and approved by the commission, the 
operator or permittee shall conduct additional 
hydrologic tests, including drilling, infiltration 
tests, and aquifer tests and shall submit the results to 
the commission, to demonstrate compliance with this 
chapter. 

History: Effective August 1, 1980 j o..-..~QJ~ ~~ ...... ~ t98::, . 
• ggdpd ._ 

General Authority 
NDCC 38-14.1-03 

Law Implemented 
NDCC 38-14.1-24, 

38-14.1-27 

69 5.2-16-15. PERFORMANCE STANDARDS - HYDROLOGIC BALANCE -
PROTECTION WATER RECHARGE CAPACITY. Surface mining 
activities be conducted in a manner that facilitates 
reclamation will restore approximate prem1n1ng recharge 
capacity, throu restoration of the capability of the reclaimed 
areas as a whole, eluding coal processing waste and underground 
development waste isposal areas and fills, to transmit water to 
the ground water syst The recharge capacity shall be restored 
to a condition which: 

1. Supports the 

2. Minimizes 
balance in 

postmining land use; 

to the prevailing hydrologic 
in adjacent areas; and 
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3. Provides a rate of recharge that approximates the 
premining recharge rate. 

Effective August 1, 1980. 

Law Implemented 
NDCC 38-14.1-24, 

38-14.1-27 

PERFORMANCE STANDARDS - HYDROLOGIC BALANCE -

1. exploratory or monitoring well may only be 

2. 

tra sferred by the permittee for further use as a water 
well with the prior approval of the commission. The 
perm~ttee and the surface owner of the lands where the 
well is located shall jointly submit a written request 
to the commission for that approval. 

a. 

b. Plug 
than 

c. 

approved transfer of a well, the transferee 

primary liability for damages to persons or 
from the well. 

well when necessary, but in no case later 
nment of the well. 

ry responsibility for compliance with 
.2-14 with respect to the well. 

3. Upon an approved of a well, the transferor 
shall be secondar~ y for the transferee's 
obligations under bsection 2, until release of the 
bond or other equival t guarantee required by chapter 
69-05.2-12, for the in which the well is located. 

History: Effective August 1, 

General Authority 
NDCC 38-14.1-03 

Law Implemented 
NDCC 38-14.1-24 

69-05.2-16-17. PERFORMANCE STANDARDS HYDROLOGIC BALANCE­
WATER RIGHTS AND REPLACEMENT. A permittee sti 11 replace the water 
supply of an owner of interest in real propert who obtains all or 
part of the owner's supply of water for domes\ic, agricultural, 
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industrial, or other legitimate use from an underground or surface 
source, where the water supply has been affected by contamination, 
iminution, or interruption proximately resulting from the surface 
'ning activities. 

Effective August 1, 1980. 

Law Implemented 
NDCC 38-14.1-24 

2-16-18. PERFORMANCE STANDARDS - HYDROLOGIC BALANCE -
WATERS INTO AN UNDERGROUND MINE. Surface water shall 

not be 
workings or 
permittee dem 
discharge will: 

1. Abate 

otherwise 
surface 
to the 

discharged into underground mine 
mines, unless the operator or 

commission that the diversion or 

ater pollution or otherwise eliminate public 
esulting from surface mining activities. 

2. Not cause the discharge to result in or contribute to a 
violation applicable water quality standards or 
effluent li 'tations. 

3. Minimize the hydrologic balance. 

History: Effective 

General Authority 
NDCC 38-14.1-03 

Law Implemented 
NDCC 38-14.1-24 

69-05.2-16-19 . PERFORMANCE STANDARDS - HYDROLOGIC BALANCE -
POSTMINING REHABILITATION OF SE !MENTATION PONDS, DIVERSIONS, 
IMPOUNDMENTS, AND TREATMENT FACI !TIES. Before abandoning the 
permit area, the operator renovate all permanent 
sedimentation ponds, diversions, 'mpoundments, and treatment 
facilities to meet criteria specified ' n the detailed design plan 
for the permanent structures and impoun 

History : Effective August 1, 1980 . 

General Authority 
NDCC 38-14 . 1-03 
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2. 

PERFORMANCE STANDARDS - Hl~ROLOGIC BALANCE -

land within one hundred feet [30.48 meters] of a 
or intermittent stream shall be disturbed by 

su face m1n1ng activities, except in accordance with 
sec ·ons 69-05.2-16-06 and 69-05.2-16-07, unless the 

ion, after consultation with the state engineer, 
lly authorizes surface mining activities closer 
ugh such a stream upon finding: 

a. That 
and 

original stream channel will be restored; 

b. During and a er the m1n1ng, the water quantity and 
quality from th stream section within one hundred 
feet [30.48 meter of the surface mining activities 
will not be affected. 

The area not to be 
buffer zone and 
69-05.2-13-04. 

shall be designated a 
specified in section 

History: Effective August 1, 1980. 

General Authority 
NDCC 38-14.1-03 
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CHAPTER 69-05.2-17 
PERFORMANCE STANDARDS - USE OF EXPLOSIVES 

Section 
69-05.2-17-01 Performance Standards - Use of Explosives -

General Requirements 
69-05.2-17-02 Performance Standards - Use of Explosives -

Preblasting Survey 
69-05.2-17-03 Performance Standards - Use of Explosives -

Public Notice of Blasting Schedule 
69-05 .. 2-17-04 Performance Standards - Use of Explosives -

Public Notice of Changes to Blasting Schedules 
Performance Standards - Use of Explosives -

Surface Blasting Procedures 
69-05 . 2-17-05 

69-05.2-17-06 Performance Standards - Use of Explosives -
Seismographic Measurements 

69-05.2-17-07 Performance Standards - Use of Explosives -
Records of Blasting Operations 

69-05.2-17-01. PERFORMANCE STANDARDS - USE OF EXPLOSIVES -
REQUIREMENTS. 

2. 

3. 

that 
plosive 

accor ng to 
69-05.2 7-03. 

shall comply with all applicable local and 
the use of explosives . 

use more than five pounds [2.27 kilograms] 
or blasting agent shall be conducted 

the schedule required by section 

All operati'ons shall be conducted by 
experienced, trained, and competent persons who 
understand e hazards involved. Each person 
respons~ble for blasting operations shall possess a 
valid certificat n as required by North Dakota Century 
Code section 38-14. -24. 

History: Effective August 1, 

General Authority 
NDCC 38-14.1-03 
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69-05.2-17-02. PERFORMANCE STANDARDS - USE OF EXPLOSIVES -
PREBLASTING SURVEY. 

1. On request to the commission by a resident or owner of a 
dwelling or structure that is located within one-half 
mile [0.85 kilometers] of any part of the permit area, 
the operator shall promptly conduct a preblasting survey 
of the dwelling or structure and promptly submit a 
report of the survey to the commission and to the person 
requesting the survey. If a structure is renovated or 
added to subsequent to a preblasting survey, then upon 
request to the commission, a survey of such additions 
and renovations shall be performed in accordance with 
this section . 

2. e survey shall determine the condition of the dwelling 
structure and document any preblasting damage and 

r physical factors that could reasonably be affected 
e blasting. Assessments of structures such as 

pipe , cables, transmission lines, and wells and other 
water systems shall be limited to surface condition and 
other readily available data. Special attention shall 
be give to the preblasting condition of wells and other 

used for human, animal, or agricultural 
the quantity and quality of the water. 

3. The writte report of the survey shall be prepared and 
signed by th who conducted . the survey. The 
report may recommendations of any special 
conditions or proposed adjustments to the blasting 
procedure which should be incorporated into the blasting 
plan to prevent amage. If the person who requested the 
survey disagrees the results of the survey, that 
person may notify, · n both the permittee and 
the commission of t areas of disagreement. 

History: Effective August 1, 

General Authority 
NDCC 38-14 . 1-03 

69-05.2-17-03 . PERFORMANCE STAND 
PUBLIC NOTICE OF BLASTING SCHEDULE. 

1. Blasting schedule publication. 

Law Implemented 
NDCC 38-14.1-24 

USE OF EXPLOSIVES -

a. Each operator shall publish the blasting schedule 
required by subdivision a of sub~ction 13 of . North 
Dakota Century Code section 38-1~,1-24 at least ten 
days, but not more than twent~ days, before 
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2. 

3 . 

beginning a blasting program in which blasts that 
use more than five pounds [2.27 kilograms] of 
explosive or blasting agent are detonated. 

Copies of the schedule shall be distributed by mail 
to local governments and public utilities. Copies 
sent to residents pursuant to subdivision a of 
subsection 13 of North Dakota Century Code section 
8-14.1-24 may be delivered and shall be accompanied 

information on how to request a preblasting 
ey. 

c . operator shall republish and redistribute the 
sched~~ every twelve months, or more frequently if 
necess ~~ to meet the requirements of subsection 2. 

Blasting sen dule contents: 

a. A schedule shall not be so general as to 
tire permit area or all working hours, 
"dentify as accurately as possible the 

location of e blasting sites and the time periods 
when blasting will occur. 

b. The contain at a minimum: 

(1) Identificati of the specific areas in which 
blasting take place. Each specific 
blasting area described shall be reasonably 
compact and not larger than three hundred acres 
[121.41 hectares . 

(2) Days and time peri ds when explosives are to be 
detonated. These p iods shall not exceed an 
aggregate of four ho s in any one day. 

(3) Methods to be 
blasting area. 

o control access to the 

(4) Types of audible warnings 
to be used before and afte 

signals 

(5) A description of hazardous 
situations referred to in section 
69-05 . 2-17-05 which have been approved by the 
commission for blasting at tim s other than 
those described in the schedule. 

\ 
Any rev1s1ons to the blasting 
specified in the permit application 
to the commission. 

notices 
shall be 

that 

4. For the purposes of this section, the 
not include haul or access roads, coal 

does 
n and 

' 
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loading facilities, and transportation facilities 
between coal excavation areas and coal preparation or 
loading facilities, if blasting is not conducted in 
those areas. 

Effective August 1, 1980. 

General thority 
NDCC 38-14 

Law Implemented 
NDCC 38-14.1-24 

69-05.2-17-04. PERFORMANCE STANDARDS - USE OF EXPLOSIVES -
PUBLIC NOTICE OF c,.~uu,~s TO BLASTING SCHEDULES. 

1. Before in areas or at times not in a previous 
schedule, the op ator shall prepare a revised blasting 
schedule accordi to the procedures contained in 
subdivision a of suo ection 13 of North Dakota Century 
Code section 38-14. 24 and in subsections 1 and 2 of 
section 69-05.2-17-03. ere notice has previously been 
mailed or delivered to a esident under subsection 1 of 
section 69-05.2-17-03 with dvice on how to request a 
preblasting survey, the n ice of change need not 
include information regarding eblasting surveys. 

2. If there is a substantial pattern of deviation from the 
published blasting schedule as evide ced by the absence 
of blasting during scheduled periods, he commission may 
require that the operator prepare a vised blasting 
schedule according to the procedures in s bsection 1. 

History: Effective August 1, 1980. 

General Authority 
NDCC 38-14.1-03 

Law Im emented 
NDCC 38- .1-24 

69-05.2-17-05. PERFORMANCE STANDARDS - USE OF EXPLOSIVES -
SURFACE BLASTING PROCEDURES. 

1. All blasting shall be conducted between sunrise and 
sunset. 

a. The commission may specify more restrictive time 
periods based on public requests or other re_levant 
information in order to adequately protect the 
public from adverse noise. 
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b. Blasting may, however, be conducted between sunset 
and sunrise if: 

(1) A blast that has been prepared during the 
afternoon must be delayed due to the occurrence 
of an unavoidable hazardous condition and 
cannot be delayed until the next day because a 
potential safety hazard could result that 
cannot be adequately mitigated; 

(2) In addition to the required warning signals, 
oral notices are provided to persons within 
one-half mile [0.85 kilometers] of the blasting 
site; and 

(3) A complete written report of blasting at night 
is filed by the operator with the commission 
not later than three days after the night 
blasting. The report shall include a 
description in detail of the reasons for the 
delay in blasting, including why the blast 
could not be held over until the next day, when 
the blast was actually conducted, the warning 
notices given, and a copy of the blast report 
required by section 69-05.2-17-07. 

2. Blasting shall be conducted at times announced in the 
blasting schedule, except in those unavoidable hazardous 
situations, previously approved by the commission in the 
permit application, where operator or public safety 
require unscheduled detonation. 

3. Warning and all-clear signals of different character 
that are audible within a range of one-half mile [0 . 85 
kilomet'ers 1 from the point of the blast shall be given. 
Each person within the permit area and each per son who 
resides or regularly works within one-half mile [0.85 
kilometers] of the permit area shall be notified of the 
meaning of the signals through appropriate instructions. 
These instructions shall be periodically delivered or 
otherwise communicated in a manner which can be 
reasonably expected to inform such persons of the 
meaning of the signals . Each operator shall maintain 
signs in accordance with subsection 6 of secti on 
69-05 . 2-13-04 . 

4. Access to an area possibly subject to flyrock from 
blasting shall be regulated to protect the public and 
livestock. Access to the area shall be controlled to 
prevent the presence of livestock or unauthorized 
personnel during blasting and until an authorized 
representative of the operator has reasonably 
determined: 

-183-



a. That no unusual circumstances, such as imminent 
slides or undetonated charges, exist; and 

b. That access to and travel in or through the area can 
be safely resumed .. 

5. Airblast shall be cont~elled so that it does not exceed 
the values specified in this subsection at any dwelling, 
public building, school, church, or commercial or 
institutional structure, unless such structure is owned 
by the operator or permittee and is not leased to any 
other person. If a building owned by the operator or 
permittee is leased to another person, the lessee may 
sign a waiver relieving the operator from meeting the 
airblast limitations of this subsection. 

a. 

b. 

Lower frequency limit of 
measuring system, Hz 

(±3dB) 

0.1 Hz or lower - flat response . 
2 Hz or lower - flat response 
6 Hz or lower - flat response 
C-weighted, slow response •.. 

Maximum 
level in dB 

135 peak. 
132 peak. 
130 peak. 
109 c. 

In all cases except the C-weighted, slow response, 
the measuring systems used shall have a flat 
frequency response of at least two hundred Hz at the 
upper end. The C-weighted shall be measured with a 
type 1 sound level meter that meets the standard 
American national standards institute (ANSI) 
81.~-1971 specifications. 

The person who conducts blasting may satisfy the 
provisions of this subsection by meeting any of ~he 
four specifications in the chart in this subsection. 

c. The commission may require an airblast measurement 
of any or all blasts, and may specify the location 
of such measurements. 

6. Except where lesser distances are approved by the 
commission based upon a preblasting survey, seismic 
investigation, or other appro~riate investigation, 
blasting shall not be conducted: 

a. Within five hundred feet [152.40 meters] of any 
occupied dwelling, nor within three hundred feet 
[91.44 meters] of any public building, s·chool, 
church, community, or institutional building; nor 
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b. Within five hundred feet [152.40 meters] of 
facilities including, but not limited to, disposal 
wells, petroleum or gas-storage facilities, 
municipal water-storage facilities, fluid­
transmission pipelines, gas or oil-collection lines, 
or water and sewage lines. 

7. Flyrock, including blasted material traveling along the 
ground, shall not be cast from the blasting vicinity 
more than half the distance to the nearest dwelling or 
other occupied structure and in no case beyond the line 
of property owned or leased by the permittee, or beyond 
the area of regulated access required under 
subsection 4. 

8. In all blasting operations, except as otherwise 
authorized in this section, the maximum peak particle 
velocity shall not exceed ~we-iaekes-fs~es-eea~ime~ersf 
one inch [2.54 centimeters] per second at the location 
of any dwelling, public building, school, church, or 
commercial or institutional building. Peak particle 
velocities shall be recorded in three mutually 
perpendicular directions. The maximum peak particle 
velocity shall be the largest of any of the three 
measurements. The commission may reduce the maximum 
peak particle velocity allowed, if the commission 
determines that a lower standard is required because of 
density of population or land use, age or type of 
structure, geology or hydrology of the area, frequency 
of blasts, or other factors. 

9. If blasting is conducted to prevent changes in the 
course, channel, or availability of ground or surface 
water outside the permit area, then the maximum peak 
particle velocity limitation of subsection 8 shall not 
apply at the following locations: 

a. At structures owned by the operator or permittee, 
and not leased to another party; and 

b . At structures owned by the operator or permittee, 
and leased to another party, if a written waiver by 
the lessee is submitted to the commission prior to 
blasting. 

10. The maximum weight of explosives to be detonated within 
any eight ~illisecond period may be determined by the 
formula: 

W•fBf597 2 

W=(D/60) 2 

where W = the maximum weight of explosives, in pounds, 
that can be detonated in any eight millisecond peri od, 
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and D = the distance, in feet, from the blast to the 
nearest dwelling, school, church, or commercial or 
institutional building. If blasting is conducted in 
accordance with this formula, the peak particle velocity 
shall be deemed to be within the ewe--iaeD--ts~es 
eeaeimeeerf one inch [2.54 centimeters] per second 
limit. For distances between three hundred feet [91.44 
meters] and five thousand feet [1524.00 meters], 
solution of the formula results in the following maximum 
weights: 

Bis~aaee-~B1-----------Maximum-wei~he-~W1 
Fee~------fMeeersf-------Peaads----fKile~ramsf 

388-------t9~~44f----------36------t~6~33f 
ase------t~e6~68f----------49------t~~~~af 
4ee------t~~~~9~f----------64------t~9~eaf 
see------t~s~~4ei---------~ee------t4s~a6f 
6ee------t~s~~asi---------~44------t6s~a~f 
~ee------f~~a~a6t---------~96------tss~9et 
see------f~4a~s4t---------~s6-----t~~6~~~f 
989------t~~4~3~f---------3~4-----fi46~96f 

i;eee------tae4~sei---------4ee-----t~a~~44f 
i;~ee------taas~~sf---------4s4-----f~i9~54f 
i;~ee------f36s~~6f---------s~6-----t~6i~~~f 
i;398------f396~~4i---------6~6-----f396~63i 
~,4ee------f4~6~T~f---------T84-----tass~6~f 
i;see------t4s~~~ef---------9ee-----t4es~~ai 
i;6ee------t4s~~6st-------~,e~4-----f464~4sf 
i;Tee------ts~a~~6t-------~,~s6-----ts~4~asi 
i;See------ts4s~64f-------i;~96-----tss~~s6f 
i;988------f5T9~~~f-------~;444-----f654~99f 
~,eee------f6e9~6ef-------i;6ee-----fT~5~Tst 
~,see--·.----H6~~eei-------~,see----fi:B3~9sf 
a,eee--~---f9i4~4et-------3;6ee----fi63~~9at 
3;see-----fi866~set-------4;9ee----t~~~~~6et 
4;eee-----fi~i9~~et-------6;4ee----t~9e~~99t 
4;599-----fi3Ti~69f-------8;i98----f36T4~i9f 
s,eee-----t~s~4~eet------ie,eee----t4sas~9~t 
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Distance (D) Maximum weight (W) 
Feet [Meters] Pounds [Kilograms] 

300 [91. 44] 25 [ 11.34] 
350 [106.68] 34 [15.42] 
400 [121.92] 44 [19.96] 
500 [152.40] 69 [31. 30] 
600 [182.88] 100 [45.36] 
700 [213.36] 136 [61. 69] 
800 [243.84] 178 [80 . 74] 
900 [274.32] . 225 [102.06] 

1 2000 [304.80] 278 [126.10] 
1 2100 [335.28] 336 [152.41] 
1 2200 [365.76] 400 [181.44] 
1 2300 [396.24] 469 [212 . 73] 
1 2400 [426.72] 544 [246.75] 
1 2500 [457.20] 625 [283 . 50] 
1 2600 [487.68] 711 [322.50] 
1 2700 [518.16] 803 [364.23] 
1 2800 [548.64] 900 [408 . 23] 
1 2900 [579.12] 1 2002 [454.50] 
2 2000 [609 . 60] 1 z 111 [503.94] 
2 2500 [762.00] 1 2736 [787.44] 
3 2000 [914 . 40] 2 2500 [1133.98] 
3 2500 [1066 . 80] 3 2403, [1543.57] 
4 2000 [1219. 20] 4 2444 [2015 . 76] 
4 2500 [1371.60] 5 2625 [2551. 46] 
5 2000 [1524.00] 6 2944 [3149.74] 

History: Effective August 1, 1980. (\ .. 9 
1 

J)e~ ~.):.. • ._ 9c ..,<A 11 I '1 i3. 
t\me!!dee!J --'-

General Authority Law Implemented 
NDCC 38-14.1-03 NDCC 38-14 . 1-24 

69-05 . 2-17-06 . PERFORMANCE STANDARDS - USE OF EXPLOSIVES -
SEISMOGRAPHIC MEASURE~ffiNTS . 

1 . Where a seismograph is used to monitor the velocity of 
ground motion and the peak particle velocity limit of 
two---±nehe~---ts~es---eent±meter~t one inch [2.54 
centimeters] per second is not exceeded, the formula i n 
subsection 10 of section 69-05 . 2-17-05 need not be used . 
If that formula is not used by the operator, a 
seismograph record shall be obtained for each shot. 

2. The use of a modified formula to determine maximum 
weight of explosives per delay for blasting operati ons 
at a particular site, may be approved by the commission, 
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on receipt of a petition accompanied by reports 
including seismograph records of test blasting on the 
site. In no case shall the commission approve the use 
of a modified formula where the peak particle velocity 
limit of twc-iaeh.es-ts~aa-ee!ltimeters-f one inch [2.54 
centimeters·] per second required in subsection 8 of 
section 69-05.2-17-05 would be exceeded. 

3. The commission may require a seismograph record of any 
or all blasts and may specify the location at which such 
measurements are to be taken. 

History: Effective August 1, 1980) ~~ {2e 11.£ ~ 11/13. 
..AiftendedL. 

General Authority 
NDCC 38-14.1-03 

Law Implemented 
NDCC 38-14.1-24 

-05.2-17-07. PERFORMANCE STANDARDS -USE OF EXPLOSIVES -
F BLASTING OPERATIONS. A log of each blast, .including 

any seis ograph reports, shall be retained at the minesite in 
accordance with the provisions of subdivision b of subsection 13 
of North kota Century Code section 38-14.1-24. The log shall 

the following information: 

1. the operator conducting the blast. 

2. date, and time of blast. 

3. and license number of blaster-in-

4. Direction 
dwelling, 
building: 

in feet [meters], to nearest 
or commercial or institutional 

a. Not located permit area; or 

b. Not owned. or ed by the person who conducts the 
surface mining act~wities. 

5. Weather conditions, ·ncluding temperature, wind 
direction and approximate elocity. 

6. Type of material blasted. 

1. Number of holes, burden, and 

8. Diameter and depth of holes. 
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Types of explosives used. 

weight of explosives used. 

11. aximum weight of explosives detonated within any eight 
m'llisecond period. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

History: 

length of stemming. 

Mats or 

Type of 

Sketch of 

Number of 

Seismograph 
include: 

protections used. 

detonator and delay periods used. 

blasting crew. 

where required, which 

a. The calibration gain setting. 

shall 

b. Seismographic rea ing, including exact location of 
seismograph and its istance from the blast. 

c. Name of the 

d. Name of the 
seismograph 

,, 
Effective August 1, 1980. 

the seismograph reading. 

and firm analyzing the 

General Authority 
NDCC 38-14.1-03 

Law Implemented 
NDCC 38-14.1-24 
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Section 
69-05.2-19-01 

69-05.2-19-02 

69-05.2-19-03 

CHAPTER 69-05.2-19 
PERFORMANCE STANDARDS - WASTE MATERIALS 

Performance Standards - Waste Materials 
Requirements [ReEealed] 

Performance Standards - Waste Materials 
Disposal of Coal Wastes 

Performance Standards - Waste Materials 
Disposal of Coal Processing Wastes 

69-05 . 2-19-04 Performance Standards - Waste Materials 
of Noncoal Wastes 

- General 

- Permanent 

- Temporary 

- Disposal 

69-05.2-19-01. PERFORMANCE STANDARDS - WASTE MATERIALS -
GENERAL REQUIREMENTS. 

~~--Bispcsai--c£--aii-eeai-preeessiag-was~e;-was~e-ma~eriais 

£rem--eeai--a~iiiza~iea---preeesses;---ecai---eeaversica 

£aeiii~ies;--aad--aeneeai--was~es-shaii-be-ia-aeeerdaaee 

wi~h-~he-previsiens-e£-~his-ehapeer~ 

I 
I 
I 
J 

I 
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I 
I 

%~--Aay---was~e---maeeriais--reqaired--ee--be--permit~ed--ia I 
aeeerdaaee-with-the-seiid-waste--managemea~--regaiatieas 

e£--the-Ncrth-Baketa-s~ate-depar~men~-c£-heai~h-shai%-be 

dispcsed-e£-as-set--£erth--by--these--regala~iens~---~he 1 
dispesal--e£--waste--materials--regaiated--by--the-state 
depar~mea~-e£-health-shaii-nc~-be-aader~aken--antil--the 

eperaeer--has--£arnished--the--eemmissicn-with-a-eepy-e£ I 
eaeh-sclid-wasee-permie-issaed-and--ehe--eemmissiea--has 
appreved-the-dispesal-site-wiehia-ehe-permie-area~ ~as.~~ 

7 l . Jk c • c. ~ I ~ {(~istory: Effective August 1, 1980. I 
\l Repealed 

General Authority 
NDCC 38-14 . 1-03 

Law Implemented) 
NDCC 38-14 . 1-24 )) 

69-05 . 2-19-02. PERFORMANCE STANDARDS 
PERMANENT DISPOSAL OF COAL WASTES. 

- WASTE MATERIALS -

1. All coal Erocessing waste and waste materials from coal 
utilization processes and coal conversion facilit i es 
that are to be Eermanently disEosed of within a surface 
coal mining and reclamation operations permit area and 
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that are required to be permitted in accordance with the 
solid waste management rules of the North Dakota state 
department of health shall be disposed of as set forth 
by those rules and in accordance with the provisions of 
this chapter. 

a. When coal processing wastes are to be permanently 
disposed of within the permit area, the permittee or 
operator shall file application for and design the 
disposal site as required by the North Dakota state 
department of health and shall concurrently submit a 
copy of such application to the commission. 

b. The permittee or operator shall also submit to the 
commission a permit revision that will incorporate 
the disposal activities into the operations and 
reclamation plan for the permit area within which 
the disposal will occur. The commission shall not 
approve the permit revision until the North Dakota 
state department of health issues a solid waste 
permit for permanent disposal of coal processing 
wastes. 

2. All coal processing waste, ash and other waste materials 
from coal utilization processes and coal conversion 
facilities saaii--ee--~ermaaea~iy--ais~esea-e£ that are 
permanently disposed of within a surface coal mining and 
reclamation operations permit area shall be placed only ____ 
in miaea-et1e.7~i~ ~xcavated _picareas- approved -·-by --the ___ -
commission. " 'Prior to the--disposal, the operator must 
demonstrate, using hydrologic, geotechnical, physical, 
and chemical analyses, that disposal of these materials 
will not: 

i~ a. Adversely affect ground water quality and flow; 

%~ b. Create public health hazards; and 

a~ c. Cause instability in the disposal areas. 

History: Effective August 1, 1980j a.,,~Jj4J~~IIt1 J3. 
r'lftten:ee 8 _Q 

General Authority 
NDCC 38-14 . 1-03 

Law Implemented 
NDCC 38-14 . 1-24 

69-05.2-19-03. PERFORMANCE STANDARDS - WASTE MATERIALS -
TEMPORARY DISPOSAL OF COAL PROCESSING WASTES. The commission may 
approve the temporary disposal of coal processing wastes in areas 
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other than m±fted-ett~ excavated pits if the operator demonstrates 
that: 

1. All surface 
disposal site 
commission. 

drainage from the area above the temporary 
will be diverted as required by the 

2. Measures will be taken to minimize surface erosion at 
the disposal site. 

3. All water discharged from the disposal site will comply 
with chapter 69-05.2-16. 

4. No toxic mine drainage from the disposal site will 
degrade surface or ground water. 

5. The disposal site will not create health hazards. 

6. Coal processing waste fires can be extinguished in an 
approved manner. 

7. The coal processing waste will be compacted to prevent 
spontaneous combustion. 

8. Fugitive dust from the disposal site can be controlled. 

9. The coal processing waste will be permanently disposed 
of in a timely manner in accordance with section 
69-05.2-19-02. 

10. The temporary disposal site will be restored in 
accordance with this article. 

11. Dams and embankments constructed of or impounding coal 
processing waste as a temporary disposal method are in 
compliance with chapter 69-05.2-20 ;j , 

History: Effective August 1, 1980; a.,.,.,._,g,eJ.~fJ..••"JL" 1'133.., 
uhftes8 9 Q..." 

General Authority 
NDCC 38-14.1-03 

Law Implemented 
NDCC 38-14.1-24 

69-05.2-19-04. PERFORMANCE STANDARDS - WASTE MATERIALS -
DISPOSAL OF NONCOAL WASTES. 

1. All noncoal waste materials that are disposed of within 
a surface coal mining and reclamation operations permit 
area and that are required to be permitted in accordance 
with solid waste management rules of the North Dakota 
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state department of health shall be disposed of as set 
forth in those rules and in accordance with the 
provisions of this chapter. Before the commencement of 
disposal operations, the commission shall be advised of 
plans to develop or modify a noncoal waste disposal site 
located within a surface coal mining and reclamation 
operations permit area. 

!~ 2. Noncoal wastes including, but not limited to, grease, 
lubricants, paints, flammable liquids, garbage, 
abandoned m1n1ng machinery, lumber, and other 
combustibles generated during surface mining activities 
and noncoal waste materials from other activities 
conducted outside the permit area, such as municipal 
wastes, shall be placed and stored in a controlled 
manner in a designated portion of the permit area 
approved by the commission. Placement and storage shall 
ensure that leachate and surface runoff do not degrade 
surface or ground water, fires are prevented, and that 
the area remains stable and suitable for reclamation and 
revegetation compatible with the natural surroundings . 

%~ 3. Final disposal of noncoal wastes shall be in a 
designated disposal site in the permit area. Disposal 
sites shall be designed and constructed with appropriate 
water barriers on the bottom and sides of the designated 
site . Wastes shall be routinely compacted and covered 
to prevent combustion and windborne waste. When the 
disposal is completed, two feet [60.96 centimeters] of 
cover or such greater thickness as may be required by 
the commission, shall be placed over the site, slopes 
stabilized, suitable plant growth material respread and 
revegetation accomplished in accordance with chapter 
69-05.2-22. Operation of the disposal site shall be 
conducted in accordance with all local and state 
requirements. 

3~ 4 . At no time shall any solid waste material be deposited 
at embankment or impoundment sites, nor shall any 
excavation for solid waste disposal be located within 
eight feet [2 . 44 meters] of any coal outcrop or coal 
storage area. 

History: Effective August 1, 1980j ~,....;.J ~ ~ 11 1'1 JI,S. 

General Authority 
NDCC 38-14.1-03 
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CHAPTER 69-05.2-21 
PERFORMANCE STANDARDS - BACKFILLING AND GRADING 

Section 
69-05.2-21-01 

69-05.2-21-02 

69-05.2-21-03 

69-05.2-21-04 

69-05.2-21-05 

69-05.2-21-06 

69-05.2-21-07 

Performance Standards - Backfilling and, Grading -
Timing Requirements 

Performance Standards - Backfilling and Grading ~ 
Grading Requirements . 

Performance Standards - Backfilling and Grading -
Covering Coal and Toxic-Forming Materials -
Stabilization - Using Waste Material as Fill 

Performance Standards - Backfilling and Grading -
Thin Overburden 

Performance Standards - Backfilling and Grading -
Slippage and Piping Zones 

Performance Standards - Backfilling and Grading -
Slope Measurements 

Performance Standards - Backfilling and Grading -
Stabilizing Rills and Gullies 

6 -05.2-21-01. PERFORMANCE STANDARDS 
GRADING - TIMING REQUIREMENTS. 

BACKFILLING AND 

1. surface mining with thin overburden. Rough 
"lling and grading shall occur in accordance with 
t e schedule approved by the commission, on the 

the materials submitted under subsection 3 of 
section 69-05.2-09-11, which shall specifically 
establish I stated increments the period between 
removal of al and completion of backfilling and 
grading. 

2. Area surface min1 backfilling and grading 
shall be completed one hundred eighty days 
following coal remova and shall not be more than four 
spoil ridges behind the p"t being worked, the spoil from 
the active pit being co idered the first ridge. The 
commission may grant addx ional time for rough 
backfilling and grading the permittee can 
demonstrate, through a detailed ritten analysis under 
subsection 3 of section 69-05.2- 9-11, that additional 
time is necessary. 

History: Effective August 1, 1980. 

General Authorit~ 
NDCC 38-14.1-03 
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69-05 . 2-21-02. PERFORMANCE STANDARDS 
GRADING - GRADING REQUIREMENTS. 

BACKFILLING AND 

1 . All disturbed areas shall be backfilled and graded in 
accordance with subsection 3 of North Dakota Century 
Code section 38-14.1-24, except that the commission may 
approve a different contour or topography if: 

a. 

b. 

c. 

The different contour or topography is a lesser 
contour or topography consistent with the 
approximate original contour, with all highwalls, 
spoil piles, and depressions eliminated (unless 
small depressions are needed in order to retain 
moisture to assist vegetation or as otherwise 
authorized pursuant to North Dakota Century Code 
chapter 38-14.1 or this article); 

The permittee affirmatively 
permit application that the 
topography is necessary to 
postmining land use; and 

demonstrates in 
lesser 
better 

contour 
achieve 

the 
or 

the 

All applicable performance standards of North Dakota 
Century Code section 38-14.1-24 and this article 
will be met. 

2. In order to conserve soil moisture, ensure stability, 
and control erosion on final graded slopes, cut-and-fill 
terraces may be allowed, if approved by the commission 
and if the terraces are compatible with the approved 
postmining land use and are appropriate substitutes for 
construction of lower grades on the reclaimed lands. 
The terraces shall meet the following requirements: 

a. The width of the individual terrace bench shall not 
exceed twenty feet [6.10 meters], unless 
specifically approved by the commission as necessary 
for stability, erosion control, or roads included in 
the approved postmining land use plan. 

b. The vertical distance between terraces shall be as 
specified by the commission, to prevent excessive 
erosion and to provide long-term stability. 

c . The slope of the terrace outslope shall not exceed 
lv:2h (fifty percent). Highwalls shall not be left 
as part of terraces. 
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3. 

d. Culverts and underground rock drains snall be used 
on the terrace only when approved by the commission. 

Small depressions 
depressions: 

may be constructed, if the 

a. Are approved by the commission to m1n1m1ze erosion, 
conserve soil moisture, or promote vegetation; 

b. Do not restrict normal access over the area; 

c. Are not inappropriate substitutes for lower grades 
on the reclaimed lands; and 

d. Do not adversely affect the intended postmining land 
use. 

4. All final grading, preparation of overburden before 
replacement of suitable plant growth material, and 
placement of suitable plant growth material shall be 
done along the contour to m1n1m1ze subsequent erosion 
and instability. If such grading, preparation, or 
placement along the contour is hazardous to equipment 
operators, then grading, preparation, or placement in a 
direction other the~ than generally parallel to the 
contour may be used. In all cases, grading, 
preparation, or placement shall be conducted in a manner 
which m1n1m1zes erosion and provides a surface for 
replacement of suitable plant growth material which will 
minimize slippage. 

History: Effective August 1, 1980jt:lh'u:a....£1-J~ ~ 1,1 'I P3 • 
..Amasaded, It ..... 

General Authority 
NDCC 38-14.1-03 

Law Implemented 
NDCC 38-14.1-24 

1. 

PERFORMANCE STANDARDS 
COAL AND TOXIC-FORMING 

WASTE MATERIAL AS FILL. 

BACKFILLING 
MATERIALS 

AND 

All seams rema1n1ng after m1n1ng and any 
toxic-forming, co ustible materials, or any other waste 
materials identified the commission that are exposed, 
used, or produced durin shall be covered with a 
minimum of four feet meters] of nontoxic and 
noncombustible material, r treated· to neutralize 
toxicity in order to preve t water pollution and 
sustained combustion and to minim e adverse effects on 
plant growth and land uses. Spoi materials that are 
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found by the commission to be excessively saline, sodic, 
or both, are considered to be toxic-forming materials 
and shall be covered with a minimum of four feet [1.22 
meters] of nontoxic material, provided four feet [1.22 
eters] of such material is available; however, the 

t "ckness of cover shall not be less than the average 
material that existed prior to mining in areas 
available nontoxic material· averages less than 

four et {1.22 meters] in depth. The availability and 
suitabi "ty of nontoxic materials shall be determined by 
the commi sion based on data provided by the permittee. 
Where nee sary to protect against upward migration of 
salts, expos re by erosion, to provide an adequate depth 
for plant gro h, or to otherwise meet local conditions, 
the commission hall specify thicker amounts .of cover 
using nontoxic aterial, provided more than four feet 
[1.22 meters] of ntoxic material is available. Toxic­
forming materials hall not be buried or stored in 
proximity to a drain e course so as to cause or pose a 
threat of water pol ution or otherwise violate the 
provisions of chapter 6 05.2-16. 

2. Backfilled materials selectively placed and 
compacted wherever necessar prevent leaching of 
toxic-forming materials in surface or subsurface 
waters in accordance with c apter 69-05.2-16 and 
wherever necessary to ensure he stability of the 
backfilled materials. The method f compacting material 
and the design specifications sha be approved by the 
commission before the toxic materials are covered. 

History: Effective August 1, 1980. 

General Authority 
NDCC 38-14.1-03 

69-05.2-21-04. PERFORMANCE STANDARDS BACKFILLING AND 
GRADING - THIN OVERBURDEN. The provisions of this section apply 
only to those surface mining activities where the final thickness 
of all available spoil and waste materials over the permit area is 
less than 0.8 of the initial thickness of the overburden and the 
coal prior to coal removal. The final thickness is the product of 
the overburden thickness prior to coal removal times the 
overburden swell factor. When this demonstration is made that 
thin exists over the addition to 

Dakota Century Code section 38-14.1-24, at a 
minimum, meet the following standards: 
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i~--~he--previsiens--e£--~his--see~ien--epply-enly-where-~he 

finel--~hiekness--is--less--~han--9~8--e£--~he---ini~ial 

~hiekness~----%ni~iel---~hiekness--is--~he--sam--e£--~he 

everharden-~hiekness-end-eeel-~hiekness-prier-~e-remeval 

e£---eeal~---Finel--~niekness--is--~he--predae~--e£--~he 

everharden-~hiekness-prier-~e-remeval-e£-eeel-~imes--~he 

halkin~--£ee~er--~e--he-de~ermined-£er-eeeh-permi~-area~ 

~he-previsiens-e£-~nis-see~ien-epply-enly--when--sar£aee 

minin~---ee~ivi~ies---eemply--wi~h--~he--reqairemen~--e£ 

sahsee~ien-3--e£--Ner~h--Beke~a--€en~ary--€ede---see~ien 

38-i4~i-%4--~e--eh~ein--pes~minin~--slepes--~he~--de-ne~ 
exeeed-~he-epprexima~e-eri~inel-een~ear~ 

:~--%n-sar£eee-minin~-ee~ivi~ies-eerried-ea~-een~inaeasly-in 

~he-same-limi~ed-pi~-eree-£er-mere-~hen--ene--yeer--£rem 

~ne--dey--eeal--remevel--epere~iens--he~in-end-where-ehe 

velame--e£--eli--eveilehle--speil--end--sai~ehle---wasee 

meeeriels--ever--~he--permie--eree-is-demons~ra~ed-~e-he 

insa££ieien~-~e-eehieve--slepes--mere--~en~le--ehan--~he 

apprexime~e--eri~inal--een~ear--e£--ehe-lends-dis~arhed; 

sar£eee-mining-ee~ivieies-shell-he-eendae~ed-ee-mee~;-ee 

e-minimam;-~he-£ollewin~-s~enderds~ 

a~ 1. Transport, backfill, and grade, using all available 
spoil and suitable waste materials from the entire 
permit mine area, to attain the lowest practicable 
stable grade, to achieve a static safety factor of 
1.3 to provide adequate drainage and long-term 
stability of the regraded areas and to cover all 
toxic-forming materials. 

h~ 2. Eliminate highwalls by grading or backfilling to 
stable slopes not exceeding thirty-five percent, or 
such lesser slopes as the commission may specify to 
reduce erosion, to maintain the hydrologic balance, 
or ·to achieve the approved postmining land use. 

e~ 3. Transport, backfill, grade, and revegetate in 
accordance with chapter 69-05.2-22, to achieve an 
ecologically sound land use compatible with the 
prevailing use in unmined areas surrounding the 
permit area. 

d~ 4. Transport, backfill, and grade, to ensure that 
impoundments are constructed only where: 

ti1 a. 

t21 b. 

It has been demonstrated to the commission that 
all requirements of chapter 69-05.2-16 have 
been met; and 

The impoundments have been approved by the 
commission as suitable for the approved 
postmining land use and have been found to meet 
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the requirements of this article and all other 
applicable state laws and regulations. 

History: Effective August 1, 
..1\aended • • 

1980~4., •• .[).4-J/. ~ p,-...... ~I' I.J. 
J 

General Authority 
NDCC 38-14.1-03 

Law Implemented 
NDCC 38-14.1-24 

-05.2-21-05. PERFORMANCE STANDARDS BACKFILLING AND 
AGE AND PIPING ZONES. The commission may require 

use of current research findings and the 
best technology curr ly available to minimize the development of 
subsurface p1p1ng in t overburden and slippage at the suitable 
plant growth material-overbu interface to ensure that the 
operator will achieve as required by this 
article. 

History: Effective August 1, 1980. 

General Authority 
NDCC 38-14.1-03 

69-05.2-21-06 . PERFORMANCE STANDARDS 
GRADING - SLOPE MEASUREMENTS. 

Law Im ented 
NDCC 38-14. 4 

BACKFILLING AND 

1. After the disturbed area has been graded, the final 
graded slope shall be measured at sufficient locations 
to provide sar£aee-pro£iies-or a contour map that will 
accurately show the postmining topography. The sar£aee 
pro£iies--or contour maps map shall be submitted as 
required by the commission for a determination that the 
grading requirements have been met prior to spreading 
suitable plant growth materials . Along with the contour 
map, the permittee shall specify the thickness of 
topsoil and subsoil intended to be respread over the 
graded area. 
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2. The commission shall approve or disapprove the 
postmining topography within thirty days and shall 
notify the permittee in writing of the decision. If the 
commission disapproves the final graded postmining 
topography, the reasons shall be stated in the written 
notification to the permittee. 

History: Effective August 1, 1980j~,J~~ f/tu.,..l,f"fl~ .. 
Ames a a a -c.._.. 

General Authority 
NDCC 38-14.1-03 

Law Implemented 
NDCC 38-14.1-24 

PERFORMANCE STANDARDS BACKFILLING AND 
.......... """'""",G RILLS AND GULLIES. When rills and gullies 

form in areas that hav en regraded, the rills and gullies shall 
be filled, graded, or otherw stabilized as may be required by 
the commission prior to respreadi uitable plant growth material 
or when necessary to minimize of the regraded spoil 
material. 

History: Effective August 1, 1980. 

General Authority 
NDCC 38-14.1-03 
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Section 
69-05.2-22-01 

69-05.2-22-02 

.69-05 . 2-22-03 

69-05.2-22-04 

69-05.2-22-05 

69-05.2-22-06 

69-05.2-22-07 

69-05.2-22-08 

CHAPTER 69-05.2-22 
PERFORMANCE STANDARDS - REVEGETATION 

Performance Standards - Revegetation -
General Requirements 

Performance Standards - Revegetation -
Methods 

Performance Standards - Revegetation -
Use of Int~oduced Species 

Performance Standards - Revegetation -
Timing 

Performance Standards - Revegetation -
Mulching and Other Soil Stabilizing 
Practices 

Performance Standards - Revegetation -
Grazing 

Performance Standards - Revegetation -
Standards for Success 

Performance Standards - Revegetation -
Tree ·and Shrub Stocking for Woodlands 

69-05.2-22-01. PERFORMANCE STANDARDS REVEGETATION 
GENERAL REQUIREMENTS. The permittee shall establish a diverse, 
effective, and permanent vegetative cover of the same seasonal 
variety native to the area for all disturbed areas, except water 
areas, surface areas of roads, and other facilities that are 
approved as a part of the postmining land use, or shall plant 
species that will support the approved postmining land use. The 
postmining vegetative cover shall be capable of stabilizing the 
soil surface from erosion and shall be considered of the same 
seasonal variety when it consists of a mixture of species of equal 
or superior utility for the approved postmining land use when 
compared to the utility of aa~araiiy-oeearrin~ vegetation existing 
prior to mining during each season of the year. If the postmining 
land use is cropland, planting of the crops normally grown will 
meet this requirement. Lands that have been approved for 
postmining agricultural uses must be returned to productivi ty 
levels equal to or exceeding that of unmined agricultural lands in 
the surrounding area under equivalent management practices. 

History: Effective August 1, 1980j a..,.,.•,..9e.fl~ ~ 11 l'f 43. 
-mnetntea <?_ 

General Authority 
NDCC 38-14.1-03 
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69-05.2-22-02. PERFORMANCE STANDARDS REVEGETATION 
METHODS. 

1. All revegetation shall be in compliance with the 
approved reclamation plan and carried out in a manner 
that encourages a prompt vegetative cover and 
productivity levels compatible with the approved land 
use. 

2. The permittee shall use technical publications or the 
results of laboratory and field tests approved by the 
commission to determine the varieties, species, seeding 
rates, and soil amendment practices essential for 
establishment and self-regeneration of vegetation. The 
commission shall approve species selection and planting 
plans. 

3. When the approved postmining land use is aayiaftd-ar ~ 
pastureland, the permittee shall seed or plant species 
of introduced grasses and legumes adapted to the local 
site conditions and capable of supporting aayiftg--ar 
grazing and occasional haying under proper management. 

4. When the approved postmining land use is raageiaad 
native grassland, the species of grasses, legumes, 
forbs, half-shrubs, or shrubs;-ar-erees; for seeding or 
planting and their pattern of distribution shall be 
selected by the permittee to provide a diverse, 
effective, and permanent vegetative cover with seasonal 
variety, succession, and regenerative capabilities 
native to the area. 

5. Where waadiaad-is-ea-be the approved postmining land use 
is woodland, the permittee shall plant erees woody 
species: adapted for local site conditions and climate..t. ":" 
%rees-shaii-be-~iaa~ed in combination with . a cover of 
grains, grasses, legumes, or forbs;-ar-sarabs to provide 
a diverse, effective, and--permanent vegetative cover 
with the seasonal variety, succession, and regenerative 
capabilities native to the area. When planting woody 
species and the cover of grains, grasses, legume~and 
forbs, the permittee shall utilize local and reg~onal 

recommendations regarding species composition, spacing, 
and planting arrangement. 
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6. Where fish and wildlife habitat is to be included in the 
postmining land use, the permittee shall consult with 
appropriate state wildlife and land management agencies 
and shall select those plant species that will fulfill 
the needs of wildlife for food and cover. Plant 
groupings and water resources shall be appropriately 
spaced and distributed. 

History: Effective August 1, 1980j a.,.,...,9tr.J.~·.,q. ~ • ' I, lf83 • 
hwcnded • 

General Authority 
NDCC 38-14.1-03 

Law Implemented 
NDCC 38-14.1-24, 

38-14.1-42 

-05.2-22-03. PERFORMANCE STANDARDS - REVEGETATION - USE 
OF INTRO ED SPECIES. Introduced species may be substituted for 

only if approved by the commission, if appropriate 
demonstrated that the introduced species are 

desirable and nee ary to achieve the approved postmining land 
use, if the introduced ecies are necessary to achieve a quick, 
temporary, and stabilizing over that aids in controlling erosion, 
and if measures to establish anent vegetation are included in 
the approved reclamation plan. Introduced species must be 
compatible with the plant and animal ecies of the region, must 
meet the requirements of applicable ate seed or introduced 
species statutes, and must not be poisonous 

History: Effective August 1, 1980. 

General Authority 
NDCC 38-14.1-03 
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69-05.2-22-04. PERFORMANCE STANDARDS REVEGETATION 
NG. Seeding and planting of disturbed areas shall be 

during the first normal period for favorable planting 
condi ·ons after suitable plant growth materials have been spread. 
The n al period for favorable planting shall be that planting 
time gen rally accepted locally for the type of . plant materials 
selected. When necessary to control erosion, all disturbed areas 

een respread with suitable plant growth material shall 
a contemporaneously as practicable with the completion 

of respreadin of suitable plant growth material, with a temporary 
·cover of smar grains, grasses, or legumes until an adequate 
permanent vegeta ive cover is established. 

History: 

General Authority 
NDCC 38-14.1-03 

1, 1980. 

69-05.2-22-05. PERFO CE STANDARDS 
MULCHING AND OTHER SOIL STABIL ZING PRACTICES. 

Law Implemented 
NDCC 38-14.1-24 

REVEGETATION 

1. Suitable mulch or othe soil stabilizing practices shall 
be used on all regraded and topsoiled areas to control 
erosion, promote germi tion of seeds, or increase the 
moisture-retention capaci of the soil. The commission 
may, on a case-by-case sis, suspend the requirement 
for mulch if the permit~ e can demonstrate that 
alternative procedures will chieve the requirements of 
section 69-05.2-22-07 and do n t cause or contribute to 
air or water pollution. 

2. When required by the commissi n, mulches shall be 
mechanically or chemically anchore to the soil surface 
to assure effective protectio of the soil and 
vegetation. 

3. Annual grasses and grains may be used alone, as in situ 
mulch, or in conjunction with another ulch, when the 
commission determines that they will rovide adequate 
soil erosion control and will later b replaced by 
species approved for the postmining land u e. 

4. Chemica] soil stabilizers alone, or in comb nation with 
appropriate mulches, may be used in conjun tion with 
vegetative covers approved for the postmining land use. 

History: Effective August 1, 1980. 

General Authority 
NDCC 38-14.1-03 
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69-05.2-22-06. PERFORMANCE STANDARDS REVEGETATION 
GRAZING. Wfteft-~ae-approvee-pos~m%ft%ft~-iafte-ttse--%s--raft~eiafte--or 

pas~ttreiafte;--~ae--reve~e~a~ee--iafte--may--ee--ttsee--£or-i%ves~oek 

~raz%ft~-ettr%ft~--~ae--respofts%e%i%~y--per%oe--reqtt%ree--%ft--see~%oft 
69-95~%-%%-9~~ Sraz%ft~ Livestock grazing will not be allowed ~ 

.revegetated land until the seedlings are established and can 
sustain managed grazing . The commission, %ft-eoftstti~a~%oft-w%~h the 
permittee2 and the landowner or the governmental land managing 
agency having jurisdiction over the surface; shall ee~erm%fte agree 
~ when the revegetated land is ready for livestock grazing and 
the stocking capacity of the revegetated land. 

History: Effective August 1, 1980 ;~~~ ~ ~ 1'713,. 
.Amen dee .Q.. 

General Authority 
NDCC 38-14.1-03 

69-05.2-22-07. PERFORMANCE STANDARDS 
STANDARDS FOR SUCCESS. 

Law Implemented 
NDCC 38-14 . 1-24 

REVEGETATION 

1. Success of revegetation shall be measured by using 
statistically valid techniques approved by the 
commission. Comparison of ground cover and productivity 
may be made on the basis of reference areas, through the 
use of standards in technical guides published by the 
United States department of agriculture, or through the 
use of other approved standards. If reference areas are 
used, the management of the reference area during the 
responsibility period required in subsection 2 shall be 
comparable to that required for the approved postmining 
land use of the permit area. If standards are used, the 
standards must be approved by the commission ift 
eoastti~a~±oa--w±~h--~he-r~g±oaai-d±r~e~or-o£-~he and the 
office of surface mining reclamation and enforcement, 
United States department of interior. 

2. The period of responsibility under the performance bond 
requirements of section 69-05.2-12-09 shall begin wa~a 

th~--r~qtt±r~m~a~s--de~a±iee--beiow-for-~aeh-iaad-ttse-are 

aeh±evee after the last year of augmented seeding, 
planting, fertilization, irrigation, or other work, 
except for cropland and prime farmland where the period 
of responsibility begins at the date of initial planting 
of the crop being grown or a precropland mixture of 
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3. 

grasses and legumes, and shall continue for not less 
than ten years. 

a~--Fer---raa~eiand;---hayiaad;---and--~as~areiaad;--~he 
res~ensibiii~y-~eried-be~ias-whea-~he--~reaad--eever 
e£--seeded--~ereaaiai--s~eeies-ea-~he-~ermi~-area-is 

e~aai-~e--er--~rea~er--~haa--£i£~y--~ereea~--e£--~he 

a~~reved--s~andard;--wi~h-aine~y-~ereea~-s~a~is~ieai 
eea£ideaee--£er--herhaeeeas--ve~e~a~iea--aad--ei~h~y 

~ereea~-s~a~is~ieai-een£ideaee-£er-weedy-ve~e~a~iea; 

a£~er--~he---ias~---year---e£---aa~men~ed---seedin~; 
£er~iiiza~ien;---±rri~a~iea;---er--e~her--werk--~ha~ 

easares-saeeess-e£-reve~e~a~iea~ 

8~--Fer--ere~iaad-aad-~rime-£armiand;-~he-res~easibiii~y 

~eried-bes±as-a~-~he-da~e-e£-iai~iai-~ian~ia~-e£-~he 

ere~-beia~-~rewn-er-a-mix~are-e£-~rasses-aad-ie~ames 

£er-a-~reere~iaad-eever-ere~~ 

e~--Fer--weediands--and--£ish--aad-wiidii£e-habi~a~;-~he 

res~easibiii~y-~eried-be~ins-when--~he--s~eekin~--e£ 
iive--weedy-~iaa~s-±s-eqaai-~e-er-~rea~er-~haa;-wi~h 

eigh~y-~ereea~-s~a~is~ieai-een£ideaee;-~he--s~eekin~ 

e£--weedy--~ian~s--e£--~he--same--ii£e--£erm--e£-~he 

a~preved-s~andard--and--whea--~he--~reaad--eever--e£ 

seeded--~ereaniai--herbaeeeas-speeies-is-e~aai-~e-er 
~rea~er-~haa-£i£~y-~ereea~-e£-~he--greaad--eever--e£ 

herbaeeeas--s~eeies--e£--~he--appreved-s~aadard-wi~h 

aiae~y-~ereea~--s~a~is~ieai--eea£ideaee;--a£~e~--~he 

ias~----year---e£---aagmen~ed---seedin~;---~ian~in~; 

£er~iiiza~iea;--irriga~ien;--er--e~her--werk---whieh 

easares-saeeess-e£-revege~a~ien~ 

d~--Fer--~revieasiy--mined-areas-~ha~-were-aee-reeiaimed 

ee-·-~he---reqairemeaes---e£---ehis---eha~eer;---~he 

respeasibiii~y--~eried--begins--when--ehe-eemmissiea 
deeermiaes-ehe-~reaad-eever-±s-adeqaaee--~e--eenerei 

eresiea~ 

e~--Fer--e~eraeions-where-ehe-exeended-miae-~ian-area-is 

iess-~haa-ene-handred-aeres--f4a~sa--hee~aresf;--~he 
meehods--aad-seandards-ased-eo-deeermiae-ehe-saeeess 
e£-revege~aeioa--£or--heginning--ehe--responsihii±ey 

~eriod--may--di££er--£rom--~hose--reqaired--hy--~his 

sahseeeioa-aad-shaii-he-a~~roved-hy-ehe--eommission~ 

a. For native grassland and tame pastureland, the 
ground cover on the permit area shall be equal to or 
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b. 

c. 

d. 

greater than that of the approved reference area or 
standard with ninety percent statistical confidence. 
All species used in determining ground cover shall 
be perennial species seeded or planted pursuant to 
the approved reclamation plan or other perennial 
species not detrimental to the approved postmining 
land use. 

For cropland, vegetation shall be considered 
established after the successful seeding of the crop 
being grown or a precropland mixture of grasses and 
legumes. 

For prime farmland, the productivity on the permit 
area shall be equal to or greater than that of the 
approved reference area or standard with ninety 
percent statistical confidence. 

For woodland and fish and wildlife habitat, the 
ground cover shall be suitable for the postmining 
land use and shall be adequate to control erosion. 

3~ 4. The success of revegetation on the permit area shall be 
determined for each postmining land use according to the 
following procedures: 

a. For rangeiand;--haylaad; native grassland and tame 
pastureland, the following requirement must be 
achieved for the last two consecutive years of the 
responsibility period: 

(1) Ground cover and productivity of the permit 
area shall be equal to or greater than, with 
ninety percent statistical confidence for 
herbaceous vegetation and eighty percent 
statistical confidence for woody vegetation, 
the approved standard; and 

(2) The diversity, seasonality, and permanence of 
the vegetation of the permit area, determined 
from the major species and groups, shall be 
equivalent to that of the approved standard. 

b . For cropland and--pr±me-farmiands, crop production 
from the permit area shall be equal to or greater 
than; that of the approved reference area or 
standard with ninety percent statistical confidence; 
that--o£--the--approYed--standard for the last two 
consecutive growing seasons of the responsibility 
period. 

c. For prime farmlands, crop production from the permit 
area shall be equal to or greater than that of the 
approved reference area or standard with ninety 
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percent statistical confidence for the last three 
consecutive growing seasons of the responsibility 
period. 

e~ d. For woodlands and fish and wildlife habitat, the 
following requirements must be achieved during the 
last year of the responsibility period: 

e. 

f. 

(1) The stocking of woody plants shall meet the 
standards described in section 69-05.2-22-08. 
The woody plants established on the permit area 
shall be equal to or greater than the stocking 
of live woody plants of the same life form of 
the approved standard with eighty percent 
statistical confidence; 

(2) The ground cover shall be equal to or greater 
than seventy percent of the ground cover of the 
approved standard with ninety percent 
statistical confidence and shall be adequate to 
control erosion; and 

(3) Species diversity, seasonal variety, and 
regenerative capacity of the vegetation on the 
permit area shall be evaluated on the basis of 
the result which could reasonably be expected 
using the revegetation methods described in the 
reclamation plan. 

For previously mined areas that were not reclaimed 
to the requirements of this chapter, the ground 
cover of living plants shall not be less than can be 
supported by the best available soil material in the 
reaffected area, shall not be less than the ground 
cover existing before redisturbance, and shall be 
adequate to control erosion, as determined and 
approved by the commission. 

For operations where the extended m1n1ng plan is 
less than one hundred acres [40.50 hectares], the 
methods and standards used to determine the success 
of revegetation may differ from those of this 
subsection and shall be approved by the commission. 

4~ 5. Exeeptiena--ee--ehe--reqttiremenes-e£-eh±a-seetioa-may-be 
atteher±zed--by--ehe--eommissiea--£er For areas to be 
developed for recreation, water areas, residential, or 
industrial and commercial uses %ess-thaa-ewe-years-a£eer 
regrad±ag--±s--eemp%eeed~---~he , the ground cover of 
living plants on these areas shall not be less than 
required to control erosion. If the postmining land use 
is not implemented within two years after regrading is 
complete, the premining land use or other approved land 
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use shall be implemented and the requirements of this 
section shall be met for the applicable land use. 

s~ 6. The permittee shall: 

a. Maintain any necessary fences and use proper 
management practices; and 

b. Conduct periodic measurements of vegetation , soils, 
and water prescribed or approved by the commission, 
to identify conditions during the period of 
responsibility. 

6~ 7. For purposes of this section, "herbaceous species " means 
grasses, grasslike plants, legumes, and nonleguminous 
forbs; "woody plants" means trees, shrubs, half-shrubs, 
and woody vines; and "ground cover" means the area of 
ground covered by vegetation and the litter that is 
produced naturally onsite, expressed as a percentage of 
the total area of measurement. 

History: Effective August 1, 1980j~·J..~ Pc-• c.~ l'fi'3. 
~IIUUUl8Q 9 

General Authority 
NDCC 38-14 . 1-03 

Law Implemented 
NDCC 38-14.1-24 

69-05.2-2 
AND SHRUB STOCK! 

08. PERFORMANCE STANDARDS - REVEGETATION - TREE 
FOR WOODLANDS. 

1. The stoc ·ng 
ground 
utilize 
species 

of trees, shrubs, half-shrubs, and the 
established on the permit area shall 

and regional recommendations regarding 
tion, spacing, and planting arrangement. 

2. The cover of tr s, shrubs, or half-shrubs established 
shall be sufficien~ for adequate use of the available 
growing space. Sto ing, i . e., the number of stems per 
unit area, will be use to determine the degree to which 
space is occupied by w 1-distributed, countable trees, 
shrubs, or half-shrubs. 

a. 

b. 

Root crown or root over one foot [30 . 48 
centimeters] in height count as one toward 
meeting the stocking requ · rements . Where mult i ple 
stems occur only the tallest tern will be counted. 

A countable tree, shrub, or half-shrub means one 
that can be used in calculati g the degree of 
stocking under the following crite 
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(1) tree, shrub, or half-shrub shall be in 
at least two growing seasons; 

(2) or half-shrub shall be alive 
and 

(3) The 

History: Effective August 1, 

General Authority 
NDCC 38-14.1-03 

shall have at least one-third 
in live crown. 

-210-

Law Implemented 
NDCC 38-14.1-24 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

CHAPTER 69-05.2-23 . 
PERFORMANCE STANDARDS - POSTMINING LAND USE 

Section 
69-05 . 2-23-01 

69-05.2-23-02 

-69-05.2-23-03 

Performance Standards - Postmining Land 
Use - Determining Premining Land Use 

Performance Standards - Postmining Land 
Use - Land Use Categories 

Performance Standards - Postmining Land 
Use - Criteria for Approving Alternative 
Postmining Land Uses 

69-05.2-23-01. PERFORMANCE STANDARDS - POSTMINING LAND USE 
- DETERMINING PREMINING LAND USE . 

1. The premining uses of land to which the postmining land 
use is compared shall be determined to be those uses 
which the land previously supported i£-~he-%aad-had-ao~ 
eeea-previoas%y-miaed-aad--had--eeea--proper%y--maaa~ed~ 

with the following exceptions: 

%~ a. ~he If the land has been previously mined and not 
reclaimed, the postmining land use £er-iaad-~ha~-has 
eeea--previoasiy--miaed--aad--ao~-reeiaimed shall be 
judged on the basis of the highest and best use that 
can be achieved which is compatible with surrounding 
areas. 

~~ b. ~he If the land has received improper management or 
use, the postmining land use £or--iaad--~ha~--has 

reeeived--impreper-maaa~emea~ shall be judged on the 
basis of the premining use of surrounding lands that 
have received proper management. 

3~ 2. If the premining use of the land was changed within five 
years of the beginning of mining, the comparison of 
postmining use to premining use shall include a 
comparison with the historic use of the land as well as 
its use immediately preceding mining. 

History: Effective August 1, 1980j a.,,~J)4~~ ~l,t'f~.]. 
Ami!R8e s..Jl-

General Authority 
NDCC 38-14.1-03, 

38-14 . 1-24 
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69-05.2-23-02. PERFORMANCE STANDARDS - POSTMINING LAND USE 
- LAND USE CATEGORIES. Land use is categorized in the following 
groups. Change from one to another land use category in premining 
to postmining constitutes an alternate land use and the permittee 
shall meet the requirements of section 69-05.2-23-03 and all other 
applicable environmental protection performance standards. 

1. Agricultural land. Land used for: 

a. Cropland. 

b. Psset:U!'eiarui Tame pastureland. 

e-:--Hayiaacl-: 

<i-: c. Raageiaad Native grassland. 

2. Woodland. 

3. Fish and wildlife habitat. 

4. Developed water resources. 

5. Recreation. 

6. Residential. 

7. Industrial and commercial. 

History: Effective August 1, 1980j~~ ~1, lfdJ3. 
,.Me!taWA-

General Authority 
NDCC 38-14.1-03, 

38-14.1-24 

69-05.2-23 3. 
- CRITERIA FOR APP 

Law Implemented 
NDCC 38-14.1-24 

PERFORMANCE STANDARDS - POSTMINING LAND USE 
YING ALTERNATIVE POSTMINING LAND USES. An 

alternative postminin land use may be approved by the commission, 
after consultation with the landowner or the land management 
agency having jurisdict n over state or federal lands, if the 
following criteria are met: 

1. The proposed postmin" land use is compatible with 
adjacent land use and, w re applicable, with existing 
local or state land use licies and plans. A written 
statement of the views of th authorities with statutory 
responsibilities for land use licies and plans must be 
submitted with the request f approval to the 
commission before any surface mi ·ng activities begin. 
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y required approval, including any necessary zoning or 
o her changes required for land use by local, state, or 
fe ral land management agencies, must be obtained and 

valid throughout the surface mining 

2. have been prepared and submitted to the 
show the feasibility of the proposed 

s related to needs, projected land use trends, 
and market , and that include a schedule showing how 
the propose use will be developed and achieved within a 
reasonable t after mining and will be sustained. The 
commission require appropriate demonstrations to 
s-how that planned procedures are feasible, 
reasonable, an integrated with mining and reclamation, 
and that the lans will result in successful 
reclamation. 

3. Provision is 
and is ensured. 

for any necessary public facilities 

4. Specific and feasible have been prepared and 
submitted to the commiss'on which show that financing, 
attainment, and mainten nee of the postmining land use 
are feasible. 

5. The plans are designed unde the general supervision of 
a registered professional en 'neer, or other appropriate 
professional, who will ensur that the plans conform to 
applicable accepted for adequate land 
stability, drainage, and esthetic 
design appropriate for the site. 

6. The proposed use will neither pres actual or probable 
hazard ~o public health or safety n r will it pose any 
actual or probable threat of wat rflow diminution or 
pollution. 

7 . The use will not involve 
reclamation. 

delays in 

8. 

9 . 

Necessary approval of measures to prev ~or mitigate 
adverse effects on fish, wildlife, and related 
environmental values and threatened or enda gered plants 
has been obtained from the commission and have been 
reviewed by the state game and fish depart ~nt and the 
appropriate federal fish and wildl i fe \ anagement 
agencies. 

Proposals to change prem1n1ng land uses of ran e, fish 
and wildlife habitat, woodland, or pasturelan to a 
postmining cropland or hayland use, where the c opland 
or hayland would require continuous maintenance h as 
seeding, plowing, cultivation, fertilization, ther 

\ 
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similar practices to be practicable or to comply with 
applicable state and local laws shall be reviewed by the 

mmission to ensure that: 

a. postmining cropland or hayland use is 
reasonable. 

b. There is ufficient water available to maintain crop 
production. 

c. Suitable 
shown to 

material quality and depth are 
to support the proposed use. 

10. The commission has pro ided by public notice not less 
than sixty days for inte ested citizens and local, 
state, and federal agencies t review and comment on the 
proposed land use. 

History: Effective August 1, 1980. 

General Authority 
NDCC 38-14.1-03, 

38-14.1-24 
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CHAPTER 69-05 . 2-26 
PERFORMANCE STANDARDS - PRIME FARMLAND 

Section 
69-05.2-26-01 

69-05.2-26-02 

69-05.2-26-03 

69-05.2-26-04 

69-05.2-26-05 

69-05.2-26-06 

Performance Standards - Prime Farmland 
Special Requirements [Repealed] 

Performance Standards ·- Prime Farmland -
Soil Removal 

Performance Standards - Prime Farmland -
Soil Stockpiling 

Performance Standards - Prime Farmland -
Soil Replacement 

Performance Standards - Prime Farmland -
Revegetation 

Performance Standards - Prime Farmland -
Exemptions 

69-05.2-26-01. PERFORMANCE STANDARDS PRIME FARMLAND -
SPECIAL REQUIREMENTS. Fcr-eii-prime--£ermieads--ec--ee--miaed--ead 
reeieimed;--ehe--cperaecr--cr--permieeee--shaii-meee-ehe-£ciicwiag 
speeiei-reqairemeaes 

1. Aii---scii--hcrizcas--cr--ceher--saieaeie--piaae--grcweh 
maeeriais-ec-ee-ased-ia-ehe-reecaseraeeica-c£--ehe--scii 
sheii--ee--remoYed--es-direeeed-ey-ehe-ecmmissica-ee£cre 
miaiag--cr--ceher--sar£eee---diseareeaees---ec---preYeae 
eeaeamiaaeiag---ehe---seii--maeerieis--wieh--aadesireeie 
maeeriais~--Where-remeYal-e£-seii-maeerials--resales--ia 

eresiea--ehae--may--eaase--eir--ead-waeer-peilaeiea;-ehe 
eemmissiea-shall-speei£y-meeheds-e£-ereeemeae-ee-eeaerel 
eresie~~e£-expesed-eYer~ardea~ 

~~--ReYegeeaeien---saeeess---en--prime--£armlands--shall--ee 

measared-apea-ehe-eesis-e£-a- eemparisea-e£--eeeaal--erep 
predaeeiea---£rem---ehe---diseareed--erea;--eempered--ee 
standards-eppre~~eemmissiea-pars~ene-ee-seeeiea 

69-as~~-~~-a:r~ ~ ~1., "<iJ~ .. 
({(History: Effective August 1, 1980. 

Repealed 

General Authority 
NDCC 38-14 . 1-03 

-215-

Law Implemented) 
NDCC 38-14 . 1-24 }) 



69-05.2-26-02. PERFORMANCE STANDARDS PRIME FARMLAND -
SOIL REMOVAL. %ft For all prime farmlands to be mined, in addition 
to meeting the requirements of subdivisions a and b of 
subsection 6 of North Dakota Century Code section 38-14.1-24;--~ae 
epe~a~e~--e~--permi~~ee and the applicable requirements of section 
69-05.2-15-02, the operator or permittee shall ensure that the 
m1n1mum thickness of soil and soil material to be removed for use 
in reconstruction of prime farmland soils shall be sufficient to 
meet the soil replacement requirements of 69-05.2-26-04 . 

. History: Effective August 1, 1980j ~ .. :.9-J~ flu,::.&~ 1913. 
i\mezzded ,___ 

General Authority 
NDCC 38-14.1-03 

Law Implemented 
NDCC 38-14.1-24 

69-05.2-26-03. PERFORMANCE STANDARDS PRIME FARMLAND -
SOIL STOCKPILING. If stockpiling of soil materials is approved by 
the commission in lieu of immediate redistribution, the £i~s~-ii£~ 
aftd-seeead-ii£~-seii-ma~eriais prime farmland topsoil and subsoil 
must be s~ered stockpiled separately from each other. Stockpiles 
ia-piaee-£e~-me~e-~haa-~hir~y-days-m~s~-mee~-~he-s~erage must be 
protected in accordance with the requirements of section 
69-05.2-15-03. 

History: Effective August 1, 1980j a.,, "•9elJ~ ~1, 1993. 
AIIU!!llie ~-P-

General Authority 
NDCC 38-14.1-03 

Law Implemented 
NDCC 38-14.1-24 

69-05.2-26-04. PERFORMANCE STANDARDS PRIME FARMLAND -
SOIL REPLACEMENT. ihe In addition to meeting the applicable 
requirements of section 69-05.2-15-04, the operator shall replace 
soil materials on areas beiag-re~l:iraed-~o-t.,o be reconstructed as 
prime farmland according to the following: 

1. The suitable plant growth materials shall be respread 
over areas that have a landscape configuration similar 
to that which existed in the prime farmland areas prior 
to mining. 

2. The m1n1mum thickness of se±i-and suitable plant growth 
material to be reconstructed for prime farmland shall be 
forty-eight inches [1.22 meters], or a thickness eq1:1ai 
~o-ehae-o£ which is equal to the depth of the original 
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soil profile up to a subsurface horizon ia-eke-naearai 
se±i-ekae which inhibits root penetration, whichever is 
shallower. The commission shall specify a thickness 
greater than forty-eight inches [1.22 meters]; wherever 
necessary to restore productive capacity due to uniquely 
favorable soil horizons at . greater depths. Soil 
horizons shall be considered as inhibiting root 
penetration if their densities, chemical properties, or 
water supplying capacities restrict or prevent 
penetration by roots of plants common to the vicinity of 
the permit area and have little .or no beneficial effect 
on soil productive capacity. 

3~--Re~iaee--saieaoie--~iane--groweh--maeeriais-eaiy-ea-iaad 

whiek--has--oeea--£irst--retarned--ee--£iaai--grade--and 
seari£ied;-~niess-siee-s~eei£ie-evideaee-is-~revided-aad 
a~~reved-oy-eke-eommissien--shewing--ekae--sear±£ieaeien 

wiii--aoe--eahanee--eke--ea~aoiiiey-e£-ehe-reeeastraeted 

se±i-ee-aehieve-eq~ivaieae-er-higker-ieveis-e£-yieid~ 

4~ 3. Replace the seii suitable plant growth materials in a 
manner that avoids excessive compaction. 

s~ 4. Replace the seeead--ii£e-saieaoie-~iaat-greweh subsoil 
materials specified in section 69-05.2-26-02 to the 
thickness needed to meet the requirements of 
subsection i 2. 

6~ 5. Replace the £irst--ii£e--saitaoie-~iane-greweh topsoil 
materials specified in section 69-05.2-26-02 as the 
final surface soil layer. The thickness of the sar£aee 
soii topsoil layer shall be the approximate average of 
the materials saved. Ikese--seii--maeeriais-shaii-oe 
~iaeed-in-a-manaer-ehae-~reeeets-ehe-sar£aee-iayer--£rem 

wind-an~-waeer-eresion-oe£ore-ie-±s-seeded-or-~ianeed~ 

~~--Appiy---natrienes--and--soii--amendmenes--as--needed--eo 
estaoiish-qaiek-vegeeaeive-groweh~ 

History: Effective August 1, 1980j~...9a..Q ~~;._ 9c*'"lo.la..t1 19g3 • 
.jAie&se&..A 

General Authority 
NDCC 38-14 . 1-03 

Law Implemented 
NDCC 38-14 . 1-24 

69-05 . 2-26-05. STANDARDS PRIME FARMLAND -
REVEGETATION. The following etation requirements shall be 
met for areas being returned to pri armland after mining: 
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Following soil replacement, the operator shall establish 
a vegetative cover capable of stabilizing the soil 

with respect to erosion. All vegetation shall 
i compliance with the plan approved by the 

commissi and carried out in a manner that encourages 
prompt ve tative and recovery of productive 
capacity. e and mulching prov1s1ons of 
sections 69-05. 69-05.2-22-05 shall be met. 

2. Mea$urement of sue 
will be determined 
69-05.2-22-07. 

prime farmland re.vegetation 
accordance with ~ection 

History: Effective August 1, 1980. 

General Authority 
NDCC 38-14.1-03 

Law Implemented 
NDCC 38-14.1-24 

69-05.2-26-06. PERFORMANCE STANDARDS PRIME FARMLAND -
EXEMPTION. The provisions of this chapter do not apply to: 

1. Lands on which surface coal mining and reclamation 
operations are conducted pursuant to any permit issued 
prior to July 1, 1979. 

2. Lands on which surface coal mining and reclamation 
operations are conducted pursua~t to any renewal or 
revision of a permit issued prior to July 1, 1979. 

3. Lands included in any existing surface coal mining 
operati·ons for which a permit was issued for all or any 
part thereof prior to July 1, 1979) providerl; that: 

a. Such lands are part of a single continuous surface 
coal mining operation began under a permit issued 
before July 1, 1979. 

b. The permittee had a legal right to mine the lands 
prior to July 1, 1979, through ownership, contract, 
or lease but not including an option to buy, lease, 
or contract. 

c. The lands contain part of a continuous recoverable 
coal seam that was being mined in a single 
continuous m1n1ng operation began under a permit 
,:issued ;erior to July 1 z 1979. 

4. For the purposes of this section, surface coal mining 
operation is presumed to consist only of a single 
continuous mining pit under permit prior to July 1, 
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,-r./ 
1979, but may include non~contiguous parcels if the 
operator can prove by cfear and convincing evidence 
that, prior to July 1, 1979, the non~contiguous parcels 
were part of a single permitted operation. Clear and 
convincing evidence includes, but is not limited to, 
contracts, leases, deeds, or other legal documents, 
excluding options, that specifically treat physically 
separate parcels as one surface coal mining operation. 

History: Effective~ 1
1

1 t:?K3. 
General Authority 
NDCC 38-14.1-03 
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Law Implemented 
NDCC 38-14 . 1-24 
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