


































































































































































































































































































































































































































































































































































































































































































































































































































































a. Was adequate consideration received? 

b. How recent was the assignment or transfer? (Caution on 
this point is advised since very recent assignments or 
transfers may in some instances be entirely acceptable.) 

c. Is the applicant's or recipient's stated purpose 
reasonable in view of the circumstances prevailing at the 
time of the assignment or transfer? 

d. Would it have been reasonable to anticipate that the 
assignment or transfer of property at the time it occurred 
would result in an earlier need for assistance? 

e. Was there some consideration other than cash? For 
instance, were benefits available to the applicant or 
recipient, from the assignee or transferee, that were 
contingent upon the assignment or transfer of the 
pro 

f. Did the transferee have a legal or equitable interest in 
the property transferred? 

3. Where the assignee or transferee is a relative of the assignor 
or transferor, services or assistance furnished by the 
assignee or transferee to the assignor or transferor may not 
be treated as consideration for the property unless provided 
pursuant to a valid contract entered into prior to the 
rendering of the service or assistance. 

4. An assignment or transfer of property for less than adequate 
consideration, made at any time after two years prior to the 
first date of application or inquiry for medical assistance, 
or after a previous application for medical assistance has 
been made and denied because of excess property resources, 
shall be presumed to have been made for the purpose of 
rendering the applicant eligible for medical assistance. This 
presumption may be rebutted by substantial evidence of an 
intent which is inconsistent with the presumed intent. 

History: Effective May 11 1986. 
General Authority: NOCC 50-06-16 1 50-24.1-04 
Law Implemented: NOCC 50-24.1-02 

AGENCY SYNOPSIS: Provides that a person may not be found ineligible for 
medical assistance if that individual would have been eligible had the 
state plan for medical assistance in effect on January 1, 1972, been in 
effect in the month in which the individual sought assistance. 

75-02-02-26. Eligibility under 1972 state plan. No individual 
may be determined to be ineligible for medical assistance benefits for 
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any month if, had the approved state plan for medical assistance in 
effect on January 1, 1972, been in effect in such month, that indi vidual 
would be eligible. The following income and resource standards were a 
part of the approved state plan in effect on January 1, 1972, and may 
not be exceeded by any individual who claims eligibility under this 
sect i on: 

1. The income level for a family of one is one hundred fifty 
dollars per month. The income level for a family of two is 
two hundred dollars per month. The income level for a family 
of three is two hundred fifty dollars per month. The income 
level for a family of four is three hundred dollars per month. 
The income level for a family of five is three hundred 
forty-two dollars per month. The income level for a family of 
six is three hundred eighty-four dollars per month. The 
income level for a family of seven is four -hundred twenty-f ive 
dollars per month. An additional thirty-four dollars per 
month will · be added for each family member beyond seven to 
establish the income level for families with more than seven 
members. The income level for a person residing in a 
long-term care facility is eight dollars per month. 

2. The home occupied by the medical assistance unit will be 
exempted in determining eligibility for medical assistance. 

3. Real property other than the home may not exceed an equity of 
twenty-five hundred dollars, except that real property wh i ch 
i s essential to earning a livelihood shall be exempt from the 
limitation, if the liquidation of such assets would cause 
undue hardship . Liquidation of income-producing real 
property, which would result in reducing annual income below 
the established income levels, would be considered undue 
hardship. If undue hardship is not a consideration , equity in 
excess of the twenty-five hundred dollars would be considered 
available for meeting medical costs, providing the property is 
salable. The person would have the option of liquidating the 
excess property or borrowing funds on it. 

4. For the purposes of subsections 5, 6, and 7, personal property 
includes cash, savings, and redeemable stocks and bonds, 
vehicles, machinery, livestock, et cetera, but does not 
include personal effects, wearing apparel, household goods, 
furniture, or trailer homes being used for living quarters. 
Cash surrender value of life insurance policies will be 
considered personal property but will not be considered cash . 

5. Personal property may not exceed an equity of twenty-five 
hundred dollars except that such property which is essential 
to the earning of a livelihood shall be exempt from the 
limitation if the liquidation of such excess assets would 
cause undue hardship . Liquidation of income-producing 
personal property which would result in reducing annual income 
below the established income levels would be cons idered undue 
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6. 

hardship. If undue hardship is not found to be a 
consideration, equity in excess of the twenty-five hundred 
dollars would be considered available for meeting medical 
costs providing the property is salable. The person would 
have the option of liquidating the excess property or 
borrowing funds on it. 

In all instances, real and personal property must be 
realistically evaluated in accord with current market value, 
and in considering net equity, any possible costs which may be 
associated with liquidation of the excess property must be 
taken into account. 

7. With respect to cash, savings, redeemable stocks and bonds, 
and other liquid assets, the following levels will be 
applicable to families of various sizes: 

a. Three hundred fift~ dollars for one personi 

b. Seven hundred dollars for two personsi 

c. Fift~ dollars for each famil~ member through teni and 

d. Twent~-five dollars for each additional famil~ member. 

These amounts will not be considered as being available for 
medical expenses. 

History: Effective May 1, 1986. 
General Authority: NOCC 50-06-16, 50-24.1-04 
Law Implemented: NOCC 50-24.1-02 
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JUNE 1986 

AGENCY SYNOPSIS : North Dakota Administrative Code chapter 75-04-01 wa s 
originally created effective April 1, 1982. The licensing of programs 
and services for developmentally disabled persons has cont i nued since 
that time based upon the original promulgation . Si nce that ti me , 
numerous technical and semantical changes have been f ound to be 
desirable . New terminology has come into use and statutory changes have 
been made. These various changes led to a determination that the bas i c 
licensing chapter should be reviewed and updated . 

The amendments proposed to sections 75-04-01-01, 75-04-0 1-02, 
75-04-01-06, 75-04-01-08, 75-04-01-09, 75-04-01-16, 75-04-01- 17, 
75-04-01-21, and 75-04-01-23 are largely technical i n nature. 

The proposed repeal of section 75-04-01-18 envisions the elim i nat i on of 
the process of registering ancillary services furnished by a li ce ns ed 
provider . 

The proposed repeal of section 75-04-01-19 is intended to app ly th e same 
l i censing process to all community residential service faci li t i es 
housing more than four persons with developmental disabilities . 

Section 75-04-01-20 is proposed to include specific requirements for 
assurances and guarantees to be made by entities which would f urni sh 
serv i ces to developmentally disabled persons. 

The proposed new sections 75-04-01-27 through 75-04-01-38 have become 
necessary to assure uniform safety and service requirements . These 
requirements, in large part, reflect existing requirements wh i ch are 
imposed by other agencies on only some of the licensable developmental ly 
disabled facilities. 

STAFF COMMENT: Sections 75-04-01-27 through 75-04-01-38 contain all new 
material but are not underscored so as to improve readability. 
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75-04-01-01. Definitions. In this chapter, un 1 ess the context or 
subject matter requires otherwise: 

1. llAa~~~ ~~e~~ fte~ell ~eaae a ~ee~aeaee aee~~Hea ~e 
~ee~ ~fte Heeae ei aeve~e~~eH~a~~y a~eaa~ea 
~aa~v~a~a~e Wfte eaa aeaei~~ i~e~ ia~~~Y ~~v~a~ ~a a 
eea~~e~a~e ee~~~a~ aaa Wft~eft ~~ev~aee e~~e~~~H~~~ee 
ie~ ~aa~v~a~a~e ~e ea~a~a e~ ~a~a~a~a eee~a~; 
5eftav~e~a~; aaa e~fte~ ae~ee~ie eki~~e~ 

11 Accreditation 11 means recognition by a national organization 
of a licensee's compliance with a set of specified standards. 

2. 11 Adult day care 11 means comprehensive and coordinated 
activities provided on an ongoing basis to adults with 
developmental disabilities residing in the community. 
Programs involve social, physical, recreational, and · personal 
care training and activity with emphasis on stimulation, 
exposure, community orientation, and participation. 

3. 11 Applicant 11 means an entity which has requested licensure from 
the North Dakota department of human services pursuant to 
North Dakota Century Cod.e chapter 25-16. 

~~ 4. 11 Basic services 11 means those services required to be provided 
by an entity in order to obtain and maintain a license. 

a~ 5. 11 Case management 11 means a process of interconnected steps 
designated by the a~v~s~ea department, and implemented by a 
specific individual, designed to maximize delivery of the full 
range of services to aeve~e~~ea~a~~Y a!:saa~ea individuals 
with developmental disabilities. 

~ ll8ft~~a aeve~e~~ea~ll ~eaae ~fte eye~e~a~!:e 
a~~~!:ea~!:ea ef aa !:aa~v!:a~a~!:Eea ~~e~~a~ aes~~aea 

~e ~~e~a~e ~fte ftaaa!:ea~~ea eft!:~a; a~ea ~ft~ee 
~ft~e~~ft i!:ve; fe~ ~a~~!:e!:~a~!:ea !:a ~fte ~~a~!:e 
seftee~ ~~e~~a~e~ 

s~ 6. 11 Cl ient 11 means a person accepted for or receiving services 
from a licensee. 

7. 11 Congregate care 11 means a specialized program to serve elderly 
i ndividuals with developmental disabilities whose health and 
medical conditions are stable and do not require continued 
nursing and medical care, and are served within a community 
group-living arrangement. 

6~ 8. 11 Department 11 means the North Dakota department of human 
services. 

=t~ 9. 11 Developmental day activity 11 means a physically separated 
department or entity having an identified program and separate 
supervision and records in which very basic functional skills 
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are developed through repetitive instruction. Training 
emphasis is stimulation exposure and reinforcement in 
activities of daily living which include communication skills, 
education skills, self-awareness, physical and emotional 
development, grooming, hygiene, and recreation. Skill 
development, when appropriate, would be preliminary to and in 
preparation for entry into a work activity program. 

9-: 10. 11 0evelopmental disability!' means a severe, chronic disability 
of a person which: 

a. Is attributable to a mental or physical impairment or 
combination of mental and physical impairments; 

b. Is manifested before the person attains age twenty-two; 

c. Is likely to continue indefinitely; 

d. Results in substantial functional limitations in three or 
more of the following areas of major life activity: 

( 1) Self-care; 

(2) Receptive and expressive language; 

(3) Learning; 

( 4) Mobi 1 ity; 

( 5) Self-direction; 

(6) Capacity for independent living; and 

(7) Economic sufficiency; and 

e. Reflects the person's needs for a combination and sequence 
of special, interdisciplinary, or generic care, treatment, 
or other services which are of lifelong or extended 
duration and are individually planned and coordinated. 

11. 11 0evelopmental work activity 11 means those services provided in 
a workshop, or physically separated department of a workshop 
having an identifiable program, separate supervision and 
records, planned and designed exclusively to provide 
therapeutic activities for workers with handicapping 
conditions whose physical or mental impairment is so severe as 
to make their productive capacity inconsequential as defined 
in 29 CFR 525 et seq. 

9-: 12. 11 Extended employment 11 means a work situation in a supervised 
noncompetitive environment which provides remunerative 
employment opportunities for indefinite periods of time and 
which is subject to 29 CFR 524 et seq., and 525 et seq. 
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3:9-: 13. 11 Governi ng eea!!a bod/' means ~1'\eee the person or persons 
designated in the articles of incorporation of a corporation 
or constitution of a legal entity as being authorized to act 
on behalf of the entity. 

14. 11 Group home 11 means any community residential service facility 
licensed by the department housing more than four persons with 
developmental disabilities. 

3:3:-: 15. 11 Infant deve 1 opment 11 means a systematic app 1 i cation of an 
individual program designed to alleviate or mediate the 
handicapping conditions in children from birth through age 
two. 

3:~-: 16. 11 Intermediate care facility for the aeve3:eJ!l'!\ea~a3:3:y 
a~eae3:ea mentally retarded 11 means a residential health 

facility operated pursuant to regulation under 42 CFR 442 et 
seq. 

3:3-: 17. 11 License 11 means authorization by the department to provide a 
service to aeve3:eJ!l'!\ea~a3:3:y a~eae3:ea persons with 
developmental disabilities . 

18. 11 Licensee 11 means that entity which has received authorization 
by the department to provide a service or services to persons 
with developmental disabilities. 

3:4-: 19. "Minimally supervised living arrangements 11 means a group home 
or community complex which provides self-contained rented 
units, with an available client advisor, to clients. 

3:5-: 20. 11 Principal officer" means the presiding member of a governing 
body, a chairperson or president of a board of directors . 

3:6-: llReaeeaae3:e eee~ll 1'!\eaae ~fie eee~; ~ae3:~a~a~ a3:3: 
aeeeeea!!y aaa J!!!e~e!! eee~e; ~ae~!!!!ea ~!'\ !!eaae!!~H~ 

~1'\e ee!!v~eee e~:e;ee~ ~e ~fie J!!!~He~J!3:ee !!e3:a~ea ~e 
SJ!ee~i~e ~~el'!\e ei !!evea~e aaa eee~-: Reaeeaae3:e 
eee~ ~akee ~a~e aeee~H~ ee~fi a~!!ee~ aaa ~aa~!!ee~ 
eee~ ei J!!!ev~ae!!e ei ee!!v~eee-: ;l'!\J!3:~e~~ ~a ~fie 
~a~ea~~eH ~1'\a~ ae~~a3: eee~e ee J!a~a ~e ~1'\e eM~ea~ 

~fiey a!!e !!eaeeHa63:e ~e ~fie eM~ee~a~~ea ~fia~ ~fie 
J!!!ev~ae!! seeks ~e 1'!\~!'\~1'!\~~e ~~e eee~e aaa ~fia~ ~~e 
ae~~a3: eee~e ae ae~ eMeeea wHa~ a J!!!~aeH~ aaa eee~ 

eeaee~e~e e~ye!! J!aye ie!! a ~~vea ~~el'!\ e!! ee~v~eee-: 
w~~l'\~H ~1'\~e aei~a~~~ea eee~e 1'!\~e~ ee ~e3:a~ea ~e 
e3:~ea~ ea~e-: €3:~eH~ ea~e eee~e we~3:a ee ~fieee 
eee~e wl'\~ek a!!e aeeeeea!!y aaa J!~e~e~ aaa wk~ek a~e 
eel'!\1'!\ea aHa eMJ!ee~ea eee~!!~eaeee ~a ~fie i~e3:a ei ~1'\e 

~~ev~ae!!e ae~~"~~y-: 

llRe3:a~eel 
wl'\~ek a 

e~~aH~~a~~eHll 1'!\eaHe aa e~~aa~~a~~ea w~~fi 
J!!!ev~ele!! ~e ~e a e~~H~i~eaH~ eM~eH~ 
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aseee~a~ea e~ aii~i~a~ea w~~ft e~ ftae ee~~~ei ei; e~ 
~e ee~~~eiiea 5y ~fie e~~a~~~a~~e~ i~~~~efi~~~ ~fie 

ee~v~eee; iae~i~~~ee; e~ e~~~i~es~ €e~~~ei ~ay ee 
ee~a~~ea e~~fte~ ~fi~e~~ft ew~e~eft~~~ ~a~a~e~e~~~ e~ 
ee~~~ae~~ai a~~a~~e~e~~s~ 

~s~ 21. "Resident" means a client receiving services provided in any 
licensed residential facility. 

~9~ 22. "Respite care" means a service, consisting of short-term 
placement out of the home or temporary care within the home, 
provided to the family of a aeveie~~e~~aiiy a~eaeiea an 
individual with developmental disabilities . 

.29~ 23. "Standards" means requirements which, or complied with, result 
in accreditation by the accreditation council for service for 
mentally retarded and other developmentally disabled persons . 

.2~~ 24. "Supported 1 i vi ng a~~a~~e~e~~e arrangement" means a program 
providing a variety of types of living arrangements that 
enable fia~a~ea~~ea persons with handicapping conditions to 
enjoy choice and options comparable to those available to the 
general population. Clients entering this service shall have 
ee~a~~ea ~fteee ek~iis aeeee~a~ea w~~fi ~~ae~e~ae~~ 
i~v~~~ a~a the effects of any skill deficits sfiaii ee 

subject to mitigation by the prov1s1on of individualized 
training and follow-along services . 

.2.2~ 25 . "Transitional community living facility" means a residence for 
clients with individualized programs consisting of social 
a~a~ community integration and daily living skills 
development preliminary to entry into ~fie less restrictive 
se~~~~~ ei a ~~~~~aiiy s~~e~v~sea i~v~~~ 
a~~a~~e~e~~ settings . 

.23~ 26. "Vocation a 1 deve 1 opment" means a program of vocation a 1 
preparation preliminary to competitive or extended employment, 
administered through a rehabilitation facility subject to 29 · 
CFR 525 et seq., for participants who have demonstrated 
productivity in excess of fifty percent of normal. The 
service shall be a physically separate department of a 
workshop, with separate supervision and records, and with a 
separately identifiable program. Vocational education and 
training may be provided in a manner or setting not subject to 
regulation by the department of labor . 

.2~ llYeea~~e~ai evai~a~~e~ll ~ea~s a eye~e~a~~e a~a 
e~~a~~~ea ~e~fieaeie~y see~~e~ e~~ieyea ~e ae~e~~~~e 
a~ ~~a~v~a~ai~e veea~~e~ai aeee~s; i~~~~a~~e~; a~a 
eefiav~e~ ~~ ~fte ee~~eH~ ei we~k e~v~~e~~e~~s~ 

.26~ llWe~k ae~~v~~yll ~ea~e ~fteee ee~v~eee ~~ev~aea ~~ a 
we~kefte~; e~ ~ftye~eaiiy ee~a~a~ea ae~a~~~e~~ ei a 
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we~ks~e~ ~av~~~ aa ~aea~~i~as±e ~~e~~aM7 se~a~a~e 
s~~e~v~s~e~ aaa ~eee~aS7 ~±aaaea aaa aes~~aea 
eHe±~s~ve±y ~e ~~ev~ae ~~e~a~e~~~e ae~~v~~~es ie~ 
~aaa~ea~~ea we~ke~s w~ese ~~ye~ea± e~ Mea~a± 
~M~a~~Mea~ ~e se seve~e as ~e Make ~~e~~ ~~ea~e~~ve 
ea~ae~~y ~~ee~ee~ea~~a± as aei~aea ~~ ~9 €FR 5~5 
e~ se~-: 

History: Effective April 1, 1982; amended effective June 1, 1986. 
General Authority: NDCC 25-01.2-18, 25-15-08, 25-16-06, 50-06-16 
Law Implemented: NDCC 25-01.2-18, 25-15-08, 25-16-06 

75-04-01-02. License required. No person, association of 
persons, or corporation shall offer or provide a service or own, manage, 
or operate a facility offering or providing a service to more ·than four 
aeve±e!'Mea~a±±y a~eas±ea persons with deve 1 opmenta 1 di sabi 1 it i es 
without first having· obtai ned a 1 i cense e~ ~e~~s~~a~~e~ 
ee~~~i~ea~e from the department un 1 ess the faci 1 i ty is exempted by 
subsection 1 or 2 of North Dakota Century Code section 15-59.3-02 or is 
a health care facility (as defined in North Dakota Century Code s~ction 
23-17.2-02) other than an intermediate care facility for the 
aeve±e!'Me~~a±±y a~eas±ea mentally retarded. 

History: Effective April 1, 1982; amended effective June 1, 1986. 
General Authority: NDCC 25-01. 2-18, 25-15-08, 25-16-06, 50-06-16 
Law Implemented: NDCC 25-01.2-18, 25-15-08, 25-16-02 

75-04-01-04. License denial, suspension, or revocation. The 
department may deny a license to an applicant or suspend or revoke an 
existing license upon a finding of noncompliance with the rules of the 
department . 

History: Effective April 1, 1982; amended effective June 1, 1986. 
General Authority: NDCC 25-16-06, 50-06-16 
Law Implemented: NDCC 25-16-03, 25-16-08 

75-04-01-05. 
license. 

Notification of denial, suspension, or revocation of 

1. The department shall, within sixty days from the date of the 
receipt of an application for a license, or upon finding a 
licensee in noncompliance with the rules of the department, 
notify the applicant or licensee 1 s principal officer of the 
department•s intent to grant, deny, suspend, or revoke a 
license. 

2. Notification shall be in writing. Notification is made upon 
deposit with the United States postal service. The notice of 
denial, suspension, or revocation shall identify any rule or 
standard alleged to have been violated and the factual basis 
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for the allegation, the date after which the denial~ 
suspension, or revocation is final, and the procedure for 
appealing the action of the department. 

3. The applicant or licensee may appeal the denial, suspension, 
or revocation of a license by written request for an 
administrative hearing, mailed or delivered to the department 
within ten days of receipt of the notice of intent to deny~ 
suspend, or revoke. The hearing shall be governed by the 
provisions of chapter 75-01-03. 

History: Effective April 1, 1982; amended effective June 1, 1986. 
General Authority: NDCC 25-16-06, 50-06-16 
Law Implemented: NDCC 25-16-08 

75-04-01-06. Disclosure of criminal record. 

1. Each member of the governing Bea~a body of the applicant, the 
chief executive officer, and any employees or agents who 
receive and disburse funds on behalf of the Bea~a governing 
body, or who provide any direct ea~e service to clients, 
shall disclose to the department any conviction of a criminal 
offense. 

2. Such disclosure shall not disqualify the applicant from 
licensure, unless the conviction is for a crime having direct 
bearing on the capacity of the applicant to provide a service 
under the provision of this chapter and the convicted person 
is not sufficiently rehabilitated under North Dakota Century 
Code section 12.1-33-02.1. 

3. The department shall determine the effect of a conviction of 
an offense. 

History: Effective April 1, 1982; amended effective June 1, 1986. 
General Authority: NDCC 25-16-06, 50-06-16 
Law Implemented: NDCC 25-16-03.1 

75-04-01-08. Types of licenses. 

1. A license issued pursuant to this chapter shall be denominated 
"license", "provisional license", or "special provisional 
license". 

2. A "license" is unrestricted and shall be issued to any 
applicant which complies with the rules and regulations of the 
department and North Dakota Century Code section 25-16-03, and 
which is accredited by the accreditation council for services 
for mentally retarded and other developmentally disabled 
persons. The license shall be nontransferable, expire one 
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year from the date of issuance, and shall be valid for only 
those services or facilities identified thereon. 

3. A 11 provisional license 11 may be issued subject to the provision 
of section 75-04-01-09. 

4. A 11 special provisional license 11 may be issued subject to the 
provision of section 75-04-01-10. 

History: Effective April 1, 1982; amended effective June 1, 1986. 
General Authority: NDCC 25-16-06, 50-06-16 
Law Implemented: NDCC 25-16-03 

75-04-01-09. Provisional license. 

1. A provisional license may be issued to an applicant 
notwithstanding a finding of noncompliance with the rules of 
the department and of North Dakota Century Code section 
25-16-03. A provisional license shall not be issued to an 
applicant whose practices or facilities pose a clear and 
present danger to the hea 1 th and safety of aeveie~Me!'!.~aB:y 
a~sa~iea persons with developmental disabilities. 

2. Upon a finding that the applicant is not in compliance of the 
rules, the department may notify the applicant in writing of 
its intent to issue a provisional license. This notice shall 
provide the reasons for the action and shall describe the 
corrective actions required of the applicant, which, if taken, 
will result in the issuance of an unrestricted license. 

3. The applicant shall, within ten days of the receipt of notice 
under subsection 2, submit to the department, on a form 
provided, a plan of correction. The plan of correction shall 
include, but not be limited to, the elements of noncompliance, 
a description of the corrective action to be undertaken, and a 
date certain of compliance. The department may accept, 
modify, or reject the applicant 1 s plan of correction . If the 
plan of correction is rejected, the department shall notify 
the applicant that the license has been denied. The 
department may conduct periodic inspection of the facilities 
and operations of the applicant to evaluate the implementation 
of a plan of correction. 

4. A provisional license may be issued for any period not 
exceeding one year7 aaa May ~e !!eaewea ae~ Me!!e ~fia!'!. 
~w~ee. A provisional license may be renewed only upon 

successful completion of an accepted plan of correction. A 
provisional license is nontransferable and valid only for the 
facilities or services identified thereon. Notice of the 
granting of a provisional license, or of a decision to modify 
or reject a plan of correction, may be appealed in the same 
manner as a notice of denial or revocation of a license. 
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History: Effective April 1, 1982; amended effective June 1, 1986. 
General Authority: NDCC 25-16-06, 50-06-16 
Law Implemented: NDCC 25-16-03 

75-04-01-13. Purchase of service7 eetr~!:i!:ea~!:el'i or recognition 
of unlicensed entities. The department shall not eetr~!:iy7 recognize; 
or approve the activities of unlicensed entities in securing public 
funds from the United States, North Dakota, or any of its political 
subdivisions, nor shall it purchase any service from such entities. 

History: Effective April 1, 1982; amended effective June 1, 1986 . 
General Authority: NDCC 25-16-06, 50-06-16 
Law Implemented: NDCC 25-16-10 

75-04-01-15. Standards of the department. The department herein 
adopts and makes a part of the rules the standards for services for 
developmentally disabled individuals, accreditation council for services 
for mentally retarded and other developmentally disabled persons, ~989 
current edition. 

History: Effective April 1, 1982; amended effective June 1, 1986. 
General Authority: NDCC 25-01.2-18, 25-15-08, 25-16-06, 50-06-16 
Law Implemented: NDCC 25-01.2-18, 25-15-08, 25-16-06 

75-04-01-16. Imposition of the standards. Unaccredited 
applicants issued a prov i sional license shall 3:1'\e~l:lae provide the 
department with a plan to secure accreditation !:!'i al'\y ~~al'\ ei 
ee~tree~!:el'\ el:leM!:~~ea ~l:l!'Sl:lal'\~ ~e ~fte ~~ev!:e!:el'\a~ ~!:eel'\ee 
~e~l:l!:treMel'\~e. The licensee, upon request of the department, shall 
submit copies of reports generated by the accred itat ion process. 

History: Effective April 1, 1982 ; amended effective June 1, 1986. 
General Authority: NDCC 25-01.2-18, 25-15-08, 25-16-06 , 50-06-16 
Law Implemented: NDCC 25-01.2-18, 25-15-08, 25-16-06 

75-04-01-17. Identification of basic services subject to licensure. 
Services provided to more than four developmentally disab led persons in 
treatment or care centers shall be identified and licensed by the 
following titles: 

1. Residential services: 

a. Intermediate care faci 1 i ty for the aevei:e~Mel'\~a~~Y 
a!:eaei:ea mentally retarded; 

e~ Transitional community living facility; 
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a~ c. Minimally supervised living arrangement; 

e~ ~Supported living arrangement; ep 

e. Respite care; or 

f. 9't:l~-ei-fielfte Pee~~~e eape~ Congregate care. 

2. Day services: 

a. Developmental day activity; 

b. WePk Developmental work activity; 

a~ Vocational development; 

e~ d. Extended employment; 

~~ e. Infant development; or 

f. Adult day care. 

History: Effective April 1, 1982; amended effective June 1, 1986. 
General Authority: NDCC 25-15-08, 25-16-06, 50-06-16 
Law Implemented: NDCC 25-15-08, 25-16-06 

75-04-01-18. 
registration. 

I de ntification of ancillary services subject to 

~~ A ~~ee~sea ~Pev~aep ei eas~e sePv~ees May ~Pev~ae 
a~ a~e~!!aPy sePv~ee wfi~eft lft't:le~ ee Pe~~s~ePea w~~ft 

~fie ae~ap~!fteft~ wfieft~ 

a~ ~fie sePv~ee ~s ~Pev~aea ~e !ftepe ~fia~ ie't:!P 
~ePse~e,. 

~ ~fie sepv~ee ~s s't:le;ee~ ~e Pev~ew ieP 
eeftieP!ftaftee w~~ft ~fte s~a~aaPae,-

e~ ~fie sepv~ee ~e ~~e!'t:laea ieP ~fte ~'t:!P~eee ei 
s~a~e i~ftafte~a~ ~aP~~e~~a~~eft ae a~sepe~e a~a 
~ae~~~i~ae!e,-

a~ ~fie sePV~ee ~S ~PeV~aea ey a ~peiess~e~a! 
!~ee~eea ep eeP~~i~ea ey ~fte s~a~e,. eP 
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e~ ~He ee~v~ee i~~e~~e~e ~~ e~~~e~~ ei ~e~ee~e 
e~~e!!ea ~a a 5ae~e ee~v~ee~ 

~~ A i~eeaeee eiie~~~~ aa aae~i!a~y ee~v~ee7 WH~eH 
~He ae~a~~Me~~ ae~e~M~~ee Rae a~ aave~ee eiieet 
~~ea tHe ae!~ve~y ei a 5ae~e ee~v~ee e~ WH~eft ~e 
~e~ ~e~~e~e~ea w~~ft ~He ae~a~~Mea~, May Have ~~e 
i~eeaee ~evekea e~:e;ee~ ~e eee~~ea ~5-94-9i-9a e~ 

~5-94-9±-98~ 

History: :Siiee~~ve A~~~! i; i98~~ 
General Authority: NBS€ ~5-i5-98 7 ~5-i6-967 59-96-i6 
Law Implemented: NBS€ ~5-i5-987 ~5-i6-96 

Repealed effective June 1, 1986. 

75-04-01-19. Licensure of intermediate care facilities for the 
developmentally disabled. A~~!~ea~~e e~:e;ee~ ~e ee~~~i~ea~~e~ 
5y ~Re e~a~e ~~~e~aa~ ~e ~Re ~~ev~e~eae ei 4~ SFR 44~ e~ 
ee~~ 7 ~~ea e~l!M~ee~ea ei ev~ae~ee ei ee~~~i~ea~~ea7 eHaii 5e 
~ee~ea a !~eeaee~ 

History: :Siiee~~ve A~~~! i; ±98~~ 
General Authority: NBS€ ~5-i6-96; 59-96-i6 
Law Implemented: NBS€ ~5-i6-96 

Repealed effective June 1, 1986. 

75-04-01-20. Applicant guarantees and assurances. 

1. Applicants shall submit, in a manner prescribed by the 
department, evidence that policies and procedures approved by 
the governing body are written and implemented in a manner 
which: 

a. Guarantees each client an individual program plan pursuant 
to the provisions of North Dakota Century Code section 
25-01.2-14; 

b. Guarantees that each client, parent, guardian, or advocate 
receives written notice of ~He~~ the client's rights 
~~~e~aa~ ~e in the manner provided by North Dakota 
Century Code section ~5-9i-9i 25-01.2-16; 

c. Guarantees that each client admission is subject to a 
multidisciplinary determination that placement is 
appropriate pursuant to North Dakota Century Code section 
25-01.2-02; 

d. Guarantees the client the opportunity to vote, to worship, 
to interact socially, to freely communicate and receive 
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guests, to own and use personal property, to unrestricted 
access to legal counsel, and guarantees that all rules 
regarding such conduct are posted or made available 
pursuant to North Dakota Century Code sections 25-01.2-04 
and 25-01 .2-05; 

e. Guarantees that such restrictions as may be imposed upon a 
client relate solely to capability and are imposed 
pursuant to the provisions of an individual program plan; 

f. Guarantees the confidentiality of all client records; 

g. Guarantees that the client receives adequate remuneration 
for compensable labor, that subminimum wages are paid only 
pursuant to 29 CFR 525 et seq., that restrictions upon 
client access to money are subject to the provisions of an 
individual program plan, that assets managed by the 
applicant on behalf of the client shall inure solely to 
the benefit of that client, that each client has a money 
management plan or documented evidence of the client's 
capacity to manage money, and that, in the event the 
applicant is a representative payee of a client, the 
informed consent of the client is obtained and documented; 

h. Guarantees the client access to appropriate and timely 
medical and dental care and adequate protection from 
infectious and communicable diseases, and guarantees 
effective control and administration of medication, as 
well as prevention of drug use as a substitute for 
programming; 

i . Guarantees the client freedom from corporal punishment, 
guarantees the client freedom from imposition of 
isolation, seclusion, chemical, physical, or mechanical 
restraint except as prescribed by iaw7 North Dakota 
Century Code section 25-01.2-10, or these rules, and 
guarantees the client freedom from psychosurgery, 
sterilization, medical behavioral research, 
pharmacological research, electroconvulsive therapy, shock 
treatment except as prescribed by iaw7 North Dakota 
Century Code sections 25-01.2-09 and 25-01.2-11; 

j. Guarantees, where applicable, that a nutritious diet, 
approved by a qualified dietitian, will be provided in 
sufficient quantities to meet the client's dietary needs; 

k. Guarantees the client the right to refuse services, the 
right of the client and the client's representatives to be 
informed of the possible consequences of the refusal, 
alternative services available, and specifically, the 
extent to which such refusal may harm the client or 
others; aRa 
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1. Assures the client safe and sanitary living and working 
arrangements and provides for emergencies or disasters and 
first-aid training for staff~i 

m. Assures the existence and operation of both behavior 
management and human rights committees, pursuant to 
standards of the accreditation council for services for 
mentally retarded and other developmentally disabled 
persons for those committees; 

n. Assures that residential services will coordinate with the 
developmental and remedial services outside the group home 
in which a client engages; 

o. Assures that adaptive equipment, where appropriate for 
toilet training, toileting, mobility, ·or eating for use by 
individuals with multiple handicaps is provided in the 
~ervice facility; 

p. Assures that all direct service staff demonstrate basic 
professional competencies as required ·by their job 
descriptions; 

q. Assures that annual evaluations that measure program 
outcomes against previously stated goals and objectives 
are conducted; 

r. Assures that all vehicles transporting clients are subject 
to routine inspection and maintenance, licensed by the 
state motor vehicle department, equipped with a first-aid 
kit and a fire extinguisher, to carry no more individuals 
than the manufacturer 1 s recommended maximum capacity , 
handicapped accessible where appropriate, and driven by 
individuals who hold a valid state driver 1 s license; 

s. Assures that an annual inspection with written report of 
safety program and practices is conducted in facilities 
providing day services; 

t. Guarantees that incidents of alleged abuse and neglect are 
thoroughly investigated and reported to the governing 
body, chief executive officer, parent, guardian or 
advocate, and the department with written records of these 
proceedings being retained for three years; guarantees 
that all incidents of restraint utilized to control or 
modify a client 1 s behavior are recorded and reported to 
the governing body; guarantees that any incident resulting 
in injury to the client or agency staff that requires 
medical attention or hospitalization shall be recorded and 
reported to the governing body immediately, and as soon 
thereafter as possible to the parent, guardian, or 
advocate; and guarantees that incidents resulting in 
injury to the client or agency staff that requires 
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extended hospitalization, endangers 1 ife, or results in 
permanent disability shall also be reported to the 
department immediately; and 

u. Guarantees that a grievance procedure, reviewed and 
approved by the department, affords the client or the 
client's parent or parents, guardian, or advocate a fair 
hearing of any complaint; and guarantees that records of 
such hearings are maintained and shall note therein the 
complaint, persons complaining, and the resolution of the 
grievance. 

2. Accredited applicants shall submit evidence, satisfactory to 
the department, of accreditation. 

3. The degree to which the unaccredited applicant's policies and 
procedures are in compliance with the standards shall be 
determined by the department. 

History: Effective April 1, 1982; amended effective June 1, 1986. 
General Authority: NDCC 25-01.2-18, 25-16-06, 50-06-16 
Law Implemented: NDCC 25-01.2-18, 25-16-06 

75-04-01-21. Legal status of applicant. The app 1 i cant sha 11 
submit, in a form or manner prescribed by the department, the following 
items: 

1. A correct and current statement of their articles of 
incorporation, bylaws, license issued by a local unit of 
government, partnership agreement, or any other evidence of 
legal registration of the entity. 

2. A correct and current statement of tax exempt or taxable 
status under the laws of North Dakota or the United States ae 
we~~ ae ~Re ~ee~ ~eee~~ i~~a~e~a~ ~e~e~~ ~e ~Re 
Y~~~ea 6~a~ee ~~~e~~a~ ~eve~~e ee~v~ee. 

3. A current 1 i st of partners or members of the :Bea~a ei 
a~~ee~e~e governing body and any advisory board with their 

address, phone number, a~e principal occupation, term of 
office, and status as a consumer or consumer representative. 

4. A statement disclosing the owner of record of any buildings, 
facilities, or equipment used by the applicant, the 
relationship of the owner to the applicant, and, if any, the 
cost of such use to the applicant and the identity of the 
entity responsible for the maintenance and upkeep of the 
property. 

5. A statement disclosing any financial benefit which may accrue 
to the applicant or applicants to be diverted to personal use 
including, but not limited to, director's fees or expenses, 
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dividends, return on investment, 
salaries, pensions or annuities, 
gratuities. 

rent 
or 

or lease proceeds, 
any other payments or 

History: Effective April 1, 1982; amended effective June 1, 1986. 
General Authority: NOCC 25-15-08, 25-16-06, 25-01.2-08, 50-06-16 
Law Implemented: NDCC 25-15-08, 25-16-06, 25-01.2-08 

75-04-01-22. Applicant's buildings. App 1 i cants occupying 
buildings, whether owned or leased, must provide the department with a 
license or registration certificate properly issued pursuant to North 
Dakota Century Code chapter 15-59.3 or 50-11 or with: 

1. The written report of an authorized fire inspector, following 
~e 1!1.1'\ :!:1'\e~ee~:!:el'\ e€ ~lr\e :e'tt.:!:~~h:l"l~e an initial or 
subsequent annual inspection of a building pursuant to section 
75-04-01-23, which states: 

a. Rated occupancy and approval of the building for 
occupancy; or 

b. Existing hazards, and recommendations for correction 
which, if followed, would result in approval of the 
building for occupancy; 

2. A statement prepared by a sanitarian or authorized public 
health officer, following an initial or subsequent annual 
inspection, that the building•s plumbing, water supply, sewer 
disposal, and food. storage and handling comply with the 
applicable rules and regulations of the department of health; 

3. A written statement prepared by the appropriate county or 
municipal official having jurisdiction that the premises are 
in compliance with local zoning laws and ordinances; and 

4. For existing buildings, floor plans drawn to scale showing the 
use of each room or area and a site plan showing the source of 
utilities and waste disposal; or 

5. Plans and specifications of buildings and site plans for 
facilities, proposed for use, but not yet constructed, showing 
the proposed use of each room or area and the source of 
utilities and waste disposal. 

History: Effective April 1, 1982; amended effective June 1, 1986. 
General Authority: NDCC 25-15-08, 25-16-06, 50-06-16 
Law Implemented: NDCC 25-15-08, 25-16-06 
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75-04-01-23. Safety codes. 

1. Applicant's residential service facilities w~!:e~ ~e1:1se 
!:fia!:v!:a1:1ais ea~a5ie ei ieiiew!:fi~ a!:~ee~!:efis afia 
~ak!:~~ a~~~e~~!:a~e ae~!:e~ ie~ seii-~~ese~va~!:e~ 
l:lfiae~ el'l\e~~efiey ee~a!:~!:e~s sha 11 meet the ieiiew!:~~ 
~e~l:l!:~el'l\efi~e provisions of either the health care 

occupancies chapters or the residential board and care 
occupancies chapter of the Life Safety Code of the national 
fire protection association~, 1985 edition, as determined by 
the department. 

a~ Fe~ ~~a~s!:~!:efiai eel'l\!'1\l:l~!:~y i!:v!:~~ iae!:i!:~!:ee 

w~!:e~ ~e1:1se e!:~~~ e~ iewe~ !:fia!:v!:al:lais; e~a~~e~ 
~~~ see~!:e~ 6 7 e!:ie Saie~y Seae; ~9~3 Ea!:~!:e~~ 

~ Fe~ ~~afis!:~!:eaai eel'l\l'l\l:lR!:~y i!:v!:~~ iae!:i!:~!:es 

w~!:e~ Me1:1ee a!:fie ~~~e1:1~~ i!:i~ee~ !:fia!:v!:a1:1ais7 
afia aa1:1i~ ~~e1:1~ ~el'l\ee w~!:e~ ~e1:1se e!:~~~ e~ iewe~ 

!:fia!:v!:a1:1ais; e~a~~e~ ~~~ see~!:e~ 6 7 e!:ie Saie~y 
Seae; ~9~3 Ea!:~!:ea~ 

e~ Fe~ ~~a~s!:~!:eaai eel'l\!'1\l:l~!:~y i!:v!:~~ iae!:i!:~!:es 
wfi!:e~ ~e1:1se s!:M~ee~ e~ !'1\e~e !:aa!:v!:a1:1ais7 afia 
aal:li~ ~~el:l~ ~el'l\e5 w~!:e~ ~el:lse a!:~e ~fi~el:l~~ 
i!:i~ee~ !:aa!:v!:a1:1aie; e~a~~e~ ~~~ see~!:e~ 4 7 e!:ie 
Saie~y Seae; ~9~3 Ea!:~!:e~~ 

a~ Fe~ aa1:1i~ ~~el:l~ ~el'l\ee w~!:e~ ~e1:1se e!:M~eea e~ 

!'1\e~e !:aa!:v!:a1:1ais; a~~i!:ea5ie ~~ev!:s!:eae ei 
e~a~~e~ ~9; e!:ie Saie~y Seae; ~9~3 Ea!:~!:ea~ 

e~ Fe~ !'1\!:a!:l'l\aiiy s1:1~e~v!:sea i!:v!:a~ a~~aa~el'l\ea~; 
efia~~e~ ~~~ see~!:ea 3; e!:ie Saie~y Seae; ~9~3 

Ea!:~!:ea~ 

i~ Fe~ s1:1~~e~~ea i!:v!:a~ a~~aa~el'l\ea~; ~fiese 
~~ev!:s!:eae ei ~~e e!:ie Saie~y Seae ae~e~l'l\!:aea 
a~~i!:ea5ie ~e ~~e i!:v!:a~ a~~a~~el'l\efi~ ey ~fie 
ieeai a1:1~fie~!:~y~ 

2. A~~i!:eaa~!e iae!:i!:~!:ee ~e1:1e!:a~ ~e~ee~s !:~ea~aeie ei 
ieiiew!:a~ a!:~ee~!:e~e aaa ~ak!:a~ a~~~e~~!:a~e ae~!:ea 
ie~ seii-~~ese~va~!:e~ 1:1aae~ el'l\e~~e~ey eeaa!:~!:eae 
s~aii ee~ie~l'l\ ~e e~a~~e~ ~9; e!:ie Saie~y Seae; ~9~3 
Ea!:~!:ea~ Upon written application, and good cause shown to 

the satisfaction of the department, the department may grant a 
variance from any specific requirement of the Life Safety 
Code, upon such terms as the department may prescribe, except 
no variance may permit or authorize a danger to the health or 
safety of the residents of the facility. 
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3. Applicant 1 s facilities housing wheelcha i r Bea~a bo un d or 
multiphysically handicapped shall conform to Amer i can Nat i onal 
Standards Institute Standard No. A117.1 (1980) . 

4. Applicant•s buildings used to provide day services 
~ae±~a~a~; ~~~ ae~ ±~M~~ea ~e; aeve±e~Mea~a± aay 
ae~~v~~y; we~k ae~~v~~y; veea~~eaa± eva±~a~~ea; 
veea~~eaa± aeve±e~Mea~; ~aiaa~ aeve±e~Mea~; aaa 
e:k~±a aeve±e~Mea~ shall conform to e:ka}'~e~ 9; e.:i:ie 
Saie~y Seae; i9~3 Ea~~~ea; aaa ~e aeeeee:i:B±e ~e aaa 
~ea~±e ~y ~!\e ~1\ys:i:ea±±y !\aaeHea}'~ea t he chap t er s 

pertaining to new or existing educational occupanc i es of the 
Life Safety Code of the National Fire Protection Assoc i ation, 
1985 edit i on . 

History: Effective April 1, 1982; amended effectiv~ June 1, 1986 . 
General Authority: NOCC 25-15-08, 25-16-06, 50-06-16 
Law Implemented: NOCC 25-15-08, 25-16-06 

75-04-01-27. Group home design. 

1. Group home facilities shall be sma l l enough and of a mode st 
design minimizing the length of hallways, the number of 
exterior corners, and the complexity of construct i on to ensure 
the development of meaningful interpersonal relat i onsh i ps and 
the provision of proper programming, services , and direct 
care. New or remodeled homes completed after July 1, 1985, 
are limited to occupancy by no more than eight indiv iduals 
with developmental disabilities. 

2 . Group home facilities shall 
atmosphere possible in order 
environment. 

simu l ate t he 
to encourage 

mos t homelike 
a pe r so nalized 

3. Group home facil i ties shall provide, at a m1n 1mum, enough 
living space based on the needs of both ma l es and female s with 
provisions for privacy and appropr i ate access to qui et areas 
where an individual can be alone. 

4. Group home facilities shall provide arrangement of space to 
permit clients to participate in diff erent kin ds of 
activities, both in groups and singly. Space shall be 
arranged to minimize noise and permit commun i cat i on at normal 
conversational levels. 

5. Group home facilities shall be access i ble to no nambu l at ory 
visitors and employees. 

History: Effective June 1, 1986. 
General Authority: NOCC 25-16-06, 50-06-16 
Law Implemented: NOCC 25-16-03 
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75-04-01-28. Group home location. 

1. Group home facilities shall be located at least three hundred 
feet [91.44 meters] from hazardous areas such as bulk fuel or 
chemical storage, anhydrous ammonia facilities, or other fire 
hazards or sources of noxious or odoriferous emissions. 

2. Group home facilities shall not be located in such areas 
subject to adverse environmental conditions such as mud 
slides, harmful air pollution, smoke or dust, sewage hazards, 
rodent or vermin infestations, excessive noise, vibrations, or 
vehicular traffic. 

3. Group home facilities shall not be located in an area within 
the one-hundred-year base flood elevations unless: 

a. The facility is covered by flood insurance as required by 
42 U.S.C. 4101; or 

b. The finished lowest floor elevation is above the 
one-hundred-year base flood elevation and the facility is 
free from significant adverse effects of the velocity of 
moving water or by wave impact during the one-hundred-year 
flood. 

4. Group home facilities shall be located in residential 
neighborhoods reasonably accessible to shops, commercial 
facilities, and other community facilities; and shall be 
located not less than six hundred feet [182.88 meters] from 
existing group homes or day service facilities licensed by the 
department to serve persons with developmental disabilities, 
schools for the disabled, long-term care facilities or other 
institutional facilities. Upon written application, and good 
cause shown, the department may grant a variance from the 
provisions of this subsection upon such terms as the 
department may prescribe. 

History: Effective June 1, 1986. 
General Authority: NDCC 25-16-06, 50-06-16 
Law Implemented: NOCC 25-16-03 

75-04-01-29. Group home bedrooms. 

1. Bedrooms in group home facilities shall accommodate no more 
than two individuals. 

2. Bedrooms in group home facilities shall provide at least 
eighty square feet [7.43 square meters] per individual in a 
single occupancy bedroom, and at least sixty square feet [5.57 
square meters] per individual in a double occupancy bedroom, 
both exclusive of closet and bathroom space. Bedrooms in 
newly constructed homes or existing homes converted to group 
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3. 

home facilities completed after July 1, 1985, shal l provide at 
least one hundred square feet [9.29 square meters] per 
individual in a single occupancy bedroom, and at least eighty 
square feet [7.43 square meters] per individual in a double 
occupancy bedroom, both exclusive of closet and bathroom 
space. 

Bedrooms 
walls and 
extending 
1 eve 1 . 

in group home facilities shall be located on outs i de 
separated from other rooms and spaces by walls 
from floor to ceiling and be at or above grade 

4. Bedrooms in group home facilities shall not have doors wi th 
vision panels and shall to be capable of being locked, except 
where individuals may lock their own rooms as consistent with 
their programs. 

5. Bedr·ooms in group home facilities shall provide furnishings 
which are appropriate to the psychological, emotional, and 
developmental needs of each individual. Each individual shall 
be provided a separate bed of proper size and height, a clean 
comfortable mattress, bedding appropriate to the climate, and 
a place for personal belongings. Individual furniture, such 
as a chest of drawers, table, or desk, and an individual 
closet with clothes racks and shelves shall be provided. A 
mirror shall be available to mobile individuals and a tilted 
mirror shall be available to nonambulatory individuals. 

6. Bedrooms in group home facilities shall provide storage space 
for clothing in the bedroom which is accessible to al l, 
including nonambulatory individuals. 

7. Bedrooms in group home facilities shall provide space outs i de 
the bedrooms to be equipped for out-of-bed activities for al l 
individuals not yet mobile, except for those who have a 
short-term illness or those for whom out-of-bed activity is a 
threat to life. 

History: Effective June 1, 1986. 
General Authority: NDCC 25-16-06, 50-06-16 
Law Implemented: NDCC 25-16-03 

75-04-01-30. Group home kitchens. 

1. Kitchens in group home facilities shall provide sufficient 
space to permit participation by both staff and clients in the 
preparation of food. 

2. Kitchens in group 
space and equipment, 
adequately serve the 
of the facility. 

home facilities shall provide appropriate 
including a two-compartment sink, to 

food preparation and storage requirements 
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3. Kitchens in group home facilities sha 11 have 
supplied to sinks in the range of one hundred 
hundred forty degrees Fahrenheit [47.22 to 
Celsius], as controlled by a tempering valve, 
preclude client access. 

History: Effective June 1, 1986. 
General Authority: NDCC 25-16-06, 50-06-16 
Law Implemented: NDCC 25-16-03 

75-04-01-31. Group home bath rooms. 

hot water 
ten to one 

60 degrees 
located to 

1. Bathrooms in group home facilities shall be located in such 
places as to facilitate maximum self-help by clients. 

2. Bathrooms in group home facilities shall provide showers, 
bathtubs, and lavatories approximating normal patterns found 
in homes unless specifically contraindicated by program needs. 

3. Bathrooms in group home facilities shall serve only up t~ four 
individuals each. 

4. At least one bathroom per group home facility shall be 
accessible and usable by nonambulatory visitors and employees. 

5. Bathrooms in group home facilities shall have hot water 
supplied to lavatories and bathing facilities in the range of 
one hundred ten to one hundred forty degrees Fahrenheit [47.22 
to 60 degrees Celsius], as controlled by a tempering valve, 
located to preclude client access. 

History: Effective June 1, 1986. 
General Authority: NDCC 25-16-06, 50-06-16 
Law Implemented: NDCC 25-16-03 

75-04-01-32. Group home laundry. 

1. Laundry space within group home facilities shall provide a 
washer and dryer, storage for laundry supplies, accommodations 
for ironing, and counterspace for folding clothing and linen. 

2. Hot water supplied to clothes washers shall be in the range of 
one hundred thirty-five to one hundred forty degrees 
Fahrenheit [57.22 to 60 degrees Celsius]. 

History: Effective June 1, 1986. 
General Authority: NDCC 25-16-06, 50-06-16 
Law Implemented: NDCC 25-16-03 
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75-04-01-33. Group home use of space. 

1. Group home facilities shall provide free use of space within 
the living unit, with due regard for privacy, personal 
possessions, and programs; with limitations of personal areas 
of supervisory staff. 

2. Group home facilities shall 
personalize their portion of 
pictures on the walls. 

History: Effective June 1, 1986. 

provide for 
the living 

General Authority: NDCC 25-16-06, 50-06-16 
Law Implemented: NDCC 25-16-03 

75-04-01-34. Group home staff accommodations. 

individuals to 
unit and mount 

1. Group home facilities shall provide staff accommodations for 
onsite living, if a condition of employment, of a living room, 
efficiency kitchen, one full bathroom, and a double occupancy 
bedroom; or 

2. For employees working in shifts, adequate sleeping facilities. 

History: Effective June 1, 1986. 
General Authority: NDCC 25-16-06, 50-06-16 
Law Implemented: 25-16-03 

75-04-01-35. Water supply. 

1. Group home facilities for individuals with developmental 
disabilities shall be located in areas where public or private 
water supplies approved by the state department of health are 
available. Approved public water supplies shall be used where 
available. 

2. When a private water supply is used, water samples shall be 
submitted at the earliest possible date prior to occupancy and 
every six months thereafter to determine chemical and 
bacteriological acceptability. 

History: Effective June 1, 1986. 
General Authority: NDCC 25-16-06, 50-06-16 
Law Implemented: NDCC 25-16-03 

75-04-01-36. Sewage disposal. 

1. Group home facilities for individuals with developmental 
disabilities shall be located in areas where public or private 
sewage disposal systems approved by the state health 
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department are available. Approved public sewage disposal 
systems shall be used where available . 

2. Plans and specifications for proposed private sewage disposal 
system or alteration to such systems must be approved by the 
state department of health prior to the construction, 
maintenance, and operation of such systems. 

History: Effective June 1, 1986 . 
General Authority: NDCC 25-16-06, 50-06-16 
Law Implemented: NDCC 25-16-03 

75-04-01-37. Emergency plans. There shall be written plans and 
procedures, which are clearly communicated to and periodically . reviewed 
with staff and cl i ents for meeting emergencies such as fire; serious 
i llness, severe weather, and missing persons. Applicable requirements 
of state law and regulations by the state fire marshal and applicable 
l icensing authorities shall be met . 

History: Effective June 1, 1986. 
General Authority: NDCC 25-16-06 . 50-06-16 
Law Implemented: NDCC 25-16-03 

75-04-01-38. Insurance and bond requirements. 

1. Licensees shall secure and maintain 
appropriate for the size of the programs 
1 im i ted to: 

insurance 
including, 

and bonds 
but not 

a . Blanket fidelity bond equal to not less than ten percent 
of the total operating costs of the program . 

b . Property insurance covering all risks at replacement costs 
and costs of extra expense of loss of use . 

c . Li ability insurance covering bodily injury , property 
damage, personal injury, teacher liability, professional 
liability, and umbrella liability as applicable . 

d . Automobile or vehicle insurance covering property damage, 
comprehensive, collision, uninsured motorist, bodil y 
i njury, and no fault. 

2. The department shall determine the adequacy of the insurance 
coverages maintained by the applicant. 

History: Effective June 1, 1986. 
General Authority: NDCC 25-16-06, 50-06-16 
Law Implemented: NDCC 25-16-03 
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AUGUST 1986 

81-09-02-01. Definitions. Y:aieee As used in this chapter and 
for the administration of North Dakota Century Code chapter 57-51, 
un 1 ess the context otherwise requires ~1\e £ei3:ew:i::a~ ae£:i::a:i:~:i:e:ae 
a!'!'iy: 

1. "Casinghead gas" means gas as produced from a well classified 
as an oil well by the industrial commission. 

2. "Commissioner" means the tax commissioner of the state of 
North Dakota. 

3. "Natural gas" means gas as produced from a well classified as 
a gas well by the industrial commission. 

4. "Nonoperating interest" means an interest in production from a 
mineral property which does not share in operating rights. A 
nonoperating interest includes an overriding royalty interest, 
a net profit interest, and a carried interest. 

5. "Oil" means petroleum, crude oil (including condensate), 
mineral oil, and casinghead gasoline . 

6. "Person" means an individual, partnership, corporation, 
association, fiduciary, trustee, and any combination thereof. 

7. "Producer" means the owner of a working interest or a 
nonoperating interest, in a well capable of producing oil or 
gas, or both. 

· 8. "Purchaser" means any buyer of oil or gas after it has been 
produced. Purchaser does not include one who acquires oil or 
gas in place in the earth through a lease, estate, or other 
interest. 
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.a-: 9. 11 Return 11 means any statement, report, or return required by 
North Dakota Century Code chapter 57-51 to be filed with the 
commissioner. 

10. "Tax" means the oil and gas gross production tax. 

11. "Working interest" means a mineral interest which includes the 
rights granted to a lessee of property to explore for, produce 
and own, oil or gas. 

History: Effective July 1, 1982; amended effective August 1, 1986. 
General Authority: NDCC 57-51-21 
Law Implemented: NDCC 57-51 

81-09-02-02. Procedure for review of commissioner's determination 
of tax due. ~ke eemmissie~e~ ska~~ a~~i~ ~ke ~e~~~~s fi~e~ 
~~~s~a~~ ~e Ne~~k Bake~a 8e~~~~y 8e~e eka~~e~ 6~-Si-: ff a~y 
~aH is fe~~a ~~e7 ~ke eeMMissie~e~ ska~~ ~e~ify ~ke ~aH~aye~ 
ef ~ke ame~~~ ef ~aH ~~e a~a ~ke ~ease~ fe~ ~ke i~e~ease-: 
ff a~y ~e~se~ fai~s e~ ~ef~ses ~e fi~e a ~e~~~~ a~a ~ay ~ke 
~aH; ~ke eemmissie~e~ ska~~ ~e~e~mi~e ~ke ame~~~ ef ~aH ~~e 
f~eM ~ke aes~ i~fe~Ma~ie~ avai~aa~e a~a ska~~ ~e~ify ~ka~ 
~e~ee~ ef ~ke ame~~~ ~e~e~mi~e~ ~e ae ~~e-: 

ef ~aH ~~e ska~~ fiH ~ke ~aH fi~a~~y 
~ke ~e~se~ a~ai~s~ wkem ~ke 

ska~~ wi~ki~ ~ki~~y ~aye af~e~ ~ke 
~ke ~e~e~mi~a~ie~ a~~~y ~e ~ke 
~e Ne~~k Bake~a 8e~~~~y 8e~e see~ie~ 

s~ek ~e~e~mi~a~ie~ 
a~~ i~~eveeaa~y ~~~eee 
~e~e~mi~a~ie~ is maae 
~a~e ef ~e~iee ef 
eemmissie~e~ ~~~s~a~~ 

6~-9i-ii fe~ a kea~i~~-: 

A~ s~ek kea~,~~ ev,~e~ee may ee effe~e~ ~e s~~~e~~ ~ke 
ame~~~ e( ~aH ~e~e~mi~ea ay ~ke eemmiss'e~e~ ~e Be a~e e~ ~e 
~~eve ~ka~ s~ek ~aH is ~e~ ~~e-: ~ke ~e~iee ef kea~i~~~ ~ke 
kea~,~~ ~~eeea~~e 7 a~a a~y a~~ea~ f~em ~ke aeeisie~ ef ~ke 
eemMissie~e~ ska~~ ae ~eve~~ea ay Ne~~k Bake~a 8e~~~~y 8e~e 
eka~~e~ .as-3.a as ~~eviaea fe~ i~ Ne~~k Bake~a 8e~~~~y 8e~e 
see~ie~ 6~-9i-ii-: 

1. The commissioner shall audit the returns filed pursuant to 
North Dakota Century Code chapter 57-51. 

2. If the commissioner finds additional tax due, the commissioner 
shall notify the person of the determination. The notice of 
determination must be sent by first-class mail and must state 
the amount of additional tax due and state the reasons for the 
determination. 

3. A person has thirty days to file a written protest objecting 
to the commissioner's notice of determination. The protest 
must set forth the basis for the protest and any other 
information which may be required by the commissioner. If a 
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person fails to file a written protest within the t i me 
provided, the amount of additional tax stated in the notice of 
determination becomes finally and irrevocably fixed. If a 
person protests only a portion of the commissioner•s 
determination, the portion which is not protested becomes 
finally and irrevocably fixed. 

4. If a protest is filed, the commissioner shall reconsider the 
notice of determination. The reconsideration may include 
further examination by the tax commissioner or his 
representative of a person 1 s books, papers, records, or 
memoranda. The commissioner, upon request, may grant t he 
person an informal conference. 

5. Within a reasonable time after the protest, the commissioner 
shall mail a notice of reconsideration to -the taxpayer. The 
notice of reconsideration must respond to the person•s protest 
and must assess the amount of additional tax due. The amount 
of additional tax due stated in the notice of reconsideration 
becomes finally and irrevocably fixed unless the person files 
a complaint pursuant to North Dakota Century Code chapter 
28-32 within thirty days after receipt of the not i ce of 
reconsideration. 

6. Upon written request the commissioner may grant an extension 
of time to file a protest or a complaint. 

History: Effective July 1, 1982; amended effective August 1, 1986 . 
General Authority: NDCC 57-51-21 
Law Implemented: NDCC 57-01-11, 57-51-07, 57-51-09 

81-09-02-03. [Reserved] 

81-09-02-04. [Reserved] 

81-09-02-05. [Reserved] 

81-09-02-06. [Reserved] 

81-09-02-07. [Reserved] 

81-09-02-08. [Reserved] 

81-09-02-09. [Reserved] 

81-09-02-10. Condensate. Gross value at the well includes the 
value of condensate from associated and nonassociated production. The 
value of condensate is included in gross value regardless of the po i nt 
at which it is recovered. This includes, but is not limited to, 
condensate recovered at the lease site, compressor station, and 
processing plant. 

845 



History: Effective August 1, 1986. 
General Authority: NDCC 57-51-21 
Law Implemented: NDCC 57-51-02 

81-09-02-11. Tax reimbursement. Tax reimbursement to which a 
producer is entitled in settlement for gas sold must be included when 
determining gross value at the well. The producer may calculate the tax 
reimbursement as follows: 

Tax reimbursement = 0.052632 x residue value of gas. 

Where a producer claims an exempt royalty, the above formula may 
be modified as follows: 

= 0.052632 x residue value - ro alty 
value 

History: Effective August 1, 1986. 
General Authority: NDCC 57-51-21 
Law Implemented: NDCC 57-51-02 

81-09-02-12. Postproduction costs. When reporting the price of 
oil or gas for purposes of subdivision d of subsection 1 and 
subdivision c of subsection 2 of North Dakota Century Code section 
57-51-06, postproduction costs incurred by the producer may be deducted 
from the price paid at the point of sale. These postproduction costs 
include expenditures made to transport, by pipeline or truck, oil or gas 
from the point of production to the place of sale. 

Nothing in this rule may be construed to limit the commissioner's 
authority pursuant to subsection 4 of North Dakota Century Code section 
57-51-05 and North Dakota Century Code section 57-51-09. 

History: Effective August 1, 1986. 
General Authority: NDCC 57-51-21 
Law Implemented: NDCC 57-51-02, 57-51-06 

81-09-02-13. [Reserved] 

81-09-02-14. [Reserved] 

81-09-02-15. Exempt royalty interests. 

1. A royalty interest in oil or gas is exempt from the gross 
production tax if the royalty interest is owned by any of the 
fo 11 owing: 

a. The federal government or an instrumentality of the 
federal government. 
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b. The state of North Dakota or its political subdivisions . 

c. An organized Indian tribe, whose land cannot be alienated 
without consent of the federal government . 

2. A royalty interest in production which is owned by a private 
or charitable organization, whether profit or nonprofit, is 
not exempt from the gross production tax. 

History: Effective August 1, 1986. 
General Authority: NDCC 57-51-21 
Law Implemented: NDCC 57-51-02 

81-09-02-16. Exemption for lease use gas. Gas used for 
production purposes on the lease from which it was produced is exempt. 
This exemption does not include gas that has been processed in any 
manner. 

11 Processed 11 as used in this section, does not include gas that 
has passed through a heater-treater, or other similar device, commonly 
used at the well site by the producer. 

History: Effective August 1, 1986 . 
General Authority: NDCC 57-51-21 
Law Implemented: NDCC 57-51-05.1 

81-09-03-02. Definition. Unless the context requires otherwise, 
the following definition applies. 11 Unit 11 means the total area of land 
that results from the combining of i nterests in all or parts of two or 
more leases or fee interests in order to operate the reservo i r as a 
single production unit subject to a single operating interest . A unit 
may be formed by an agreement between the mineral interest owners 
(voluntary unitization) or by order of an agency of the state or federal 
government (compulsory unitization). A unit does not include 11 poo ling s 11 

resulting from the enforcement of spacing requirements. 

History: Effective August 1, 1986. 
General Authority: NDCC 57-51-21, 57-51.1-05 
Law Implemented: NDCC 57-51.1-01( 3 )( 5), 57-51.1-03( 2) 

81-09-03-03. Determination of a property- Operator's election to 
designate individual wells as separate properties . A property, for 
purposes of exemption of stripper well property from the oil extract io n 
tax, is governed by the following: 

1. A unit, whether created before, on, or after January 1, 1972, 
constitutes a separate property . 
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2. A lease or fee interest subdivision created before January 1, 
1972, constitutes a separate property if production of oil 
occurred in commercial quantities before January 1, 1972. 

3. A lease or fee interest subdivision created after December 31, 
1971, does not constitute a separate property if production of 
oil occurred in commercial quantities before January 1, 1972. 

To receive a determination from the tax commissioner that the 
property an operator desires to have classified as a stripper well 
property constitutes a property as specified in subdivision 3 of North 
Dakota Century Code section 57-51.1-01, the operator must file, on forms 
prescribed by the tax commissioner, an application for property 
determination. Upon receipt of the completed application form, the tax 
commissioner will determine whether the unit, lease, or fee interest 
subdivision constitutes a property within the meaning of subdivision 3 
of North Dakota Century Code section 57-51.1-01. The tax commissioner 
will notify the operator ~f the tax commissioner•s determination within 
thirty days of receipt of a completed application form. If the operator 
objects to the tax commissioner 1 s determination, the operator may apply 
for a redetermination. The application for a redetermination must ·state 
the reasons for the objection. Within fifteen days of the receipt of 
the objection, the tax commissioner shall notify the operator of any 
change in the property determination. 

An operator may elect at any time to treat each and every well 
located on the property determined above as a separate property for 
stripper well purposes. An operator 1 s election to designate individual 
wells as separate properties is effective upon proper notification to 
the tax commissioner pursuant to section 81-09-03-04. The election, 
once exercised, is irrevocable. 

History: Effective August 1, 1986. 
General Authority: NDCC 57-51-21, 57-51 . 1-05 
Law Implemented: NDCC 57-51.1-01(3)(5), 57-51.1-03(2) 

81-09-03-04. Designation of a property on an individual well 
basis - Notification by operator. An operator who elects to designate 
as a separate property each and every well located on a property 
determined in section 81-09-03-03 shall notify the tax commissioner. 
The notice must be submitted upon forms prescribed by the tax 
commissioner. The tax commissioner will review the notice to guarantee 
that the election is not in conflict with previous actions concerning 
that property. Provided the election is consistent with previous 
actions, within thirty days of rece1v1ng the notice, the tax 
commissioner shall provide the operator with a statement of separate 
property designation. 

The origination date for a well rece1v1ng a separate property 
designation is the first day of the month following notification to the 
tax commissioner by the operator. Any consecutive twelve-month period 
after December 31, 1972, must be considered in determining whether a 
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designated separate property gualifies for certification as a stripper 
we 11 property. The exempt i o·n · from the oil extraction tax for a 
designated separate property which is certified as a stripper well 
property is effective as of the origination date. 

History: Effective August 1, 1986. 
General Authority: NDCC 57-51-21, 57-51.1-05 
Law Implemented: NDCC 57-51.1-01(3)(5), 57-51.1-03(2) 
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OCTOBER 1986 

81-04.1-01-28. Coupons. When a manufacturer, processor, or 
wholesaler issues a coupon entitling a purchaser to credit on the item 
purchased, the tax is due on the total gross receipts. 

Example: If a manufacturer, processor, or wholesaler issues 
coupons entitling the holder to a credit allowance of seven cents on the 
purchase of its products from a retailer, the sales tax is computed by 
the retailer as follows: 

Regular price .75 
Sales tax at four percent .04 
Subtotal .79 
Credit for coupon .07 
Amount due from purchaser .72 

When a retailer issues a coupon entitling the purchaser to a 
discounted price on the item purchased and when the retailer receives no 
reimbursement from a manufacturer, processor, or wholesaler, the sales 
tax is due from the purchaser only on the discounted price. 

Example: If a retailer issues coupons entitling the holder to a 
credit allowance of seven cents on the purchase of its products from the 
retailer, the sales tax is computed by the retailer as follows : 

Regular price 
Credit for coupon 
Subtotal 
Sales tax at four percent 
Amount due from purchaser 

History: Effective October 1, 1986. 
General Authority: NDCC 57-39.2-19 

. 75 

.07 

.68 

.03 

. 71 

Law Implemented: NDCC 57-39.2-01(3)(7), 57-39.2-02 . 1 
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81-04 . 1-03-09. Sales of microfiche. The gross receipts from the 
sale of an original copy of microfiche are not subject to sales tax. 
This sale is exempt from sales tax as a nontaxable service. 

The gross receipts from the sale of all copies of an original 
microfiche are subject to sales tax because they are sales of tangible 
personal property. 

When a retailer sells an original copy of microfiche with 
additional copies, the original copy is exempt from sales tax as a 
nontaxable service if it is separately billed. The separately billed 
copies remain subject to sales tax. If a lump sum amount is billed to 
the purchaser, the total gross receipts, including labor charges, are 
subject to sales tax. 

History: Effective October 1, 1986. 
General Authority: NDCC 57-39.2-19 
Law Implemented: NDCC 57-39.2-01(3)(7), 57-39.2-02.1 

81-04.1-03-10. Mailing lists. The gross receipts from the sale 
of a prepared mailing list are subject to sales tax if the retailer of 
the mailing list prepared the list for sale to a number of purchasers. 

The gross receipts from the sale of a prepared mailing list are 
not subject to sales tax if the retailer of the mailing list prepared 
the list on a custom basis for a specific purchaser. 

History: Effective October 1, 1986 . 
General Authority: NDCC 57-39.2-19 
Law Implemented: NDCC 57-39.2-01(3)(7), 57-39.2-02.1 

81-04.1-04-40. Rentals and rental agencies. In a lease-purchase 
arrangement, sales tax must be charged on the rentals until the option 
is exercised. When the option is exercised, sales tax must be charged 
on any additional amount the purchaser must pay to complete the 
purchase. 

An agent acting for an undisclosed principal and leasing tangib l e 
personal property to the public is the owner, and the rentals received 
are subject to sales tax . Tax applies to the full rental as long as the 
leased item is used within this state. 

Persons engaged in the business of leasing or renting tangible 
personal property other than motor vehicles, are retailers and subject 
to sales tax. Purchases by rental agencies of items to be leased or 
rented are purchases for resale and are not subject to sales tax. A 
certificate of resale must be presented to the seller for these 
purchases. 
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The term 11 sale 11 does not include sales or rentals of motor 
vehicles licensed by the North Dakota motor vehicle registrar on which 
the motor vehicle excise tax has been paid to North Dakota. 

When the sales tax rate changes during the term of an existing 
lease, the rate of tax to be charged on the remaining lease or rental 
payments will reflect the new rate of tax . 

H is tory : Effect i v e J u n e 1 , 198 4~; -=-a-=m_e;._n_d....;.e...;;_d_e..;_f_f--'e""'""c_t_i -'-v e-'--O"""'c __ t_o_b-'-e r----'1'-'''----"1-'-9 ..;.....;...8 6 . 
General Authority: NDCC 57-39.2-19 
Law Implemented: NDCC 57-39.2-01, 57-39 .2-02.1, 57-39.2-04, 
57-39.2-20 

81-04.1-04-41. Telephone companies. Mutual or cooperative 
telephone companies are subject to payment of sales · or use taxes on 
purchases made for final use or consumption. They must collect and 
remit sales tax on gross receipts derived from all retail sales. 

Exchange companies must collect and remit sales tax upon their 
gross receipts. The exchange must pay the tax on the total receipts of 
a pay station. The gross receipts of an exchange must include 
assessments made to subscribers as well as regular periodic billings for 
telephone service. Exchange companies which receive switching fees from 
rural telephone lines must include the fees in gross receipts. 

An exchange company owning service station lines but which does 
not operate switchboards, must collect sales tax from its subscribers. 
The company operating the switchboard and performing the switching 
service will collect the switching charge without tax, unless special 
authority for billing switching charges with tax added is requested 
jointly by the companies and authorized by the tax commissioner. 

When toll services are furnished to subscribers of a service 
station or exchange company on a line switched by another exchange 
company, the company operating the switchboard over which the toll 
service call is placed must collect tax from the service station 
company. 

Switching charges made to service station companies are taxable. 
There is no additional tax upon assessments to rural users for the 
switching charge. 

Charges for telephone calls or telegrams beginning within North 
Dakota and completed outside the state or beginning outside North Dakota 
and completed within this state are not subject to sales or use tax if 
such charges are clearly indicated on a statement given to the customer. 
Federal excise taxes separately stated may be excluded. 

Telegrams subject to sales tax charged to the account of telephone 
subscribers and billed by the telephone company must appear on the toll 
bill with the sales tax added. 
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A telephone system includes several components. These components 
include wiring, cables, plug-ins, jacks, installation labor, telephone 
instruments, and switchboard modules. 

A telephone system includes both material and equipment which are 
installed into real property and material and equipment which remain 
tangible personal property. 

The retailer of a telephone system is usually also responsible for 
the installation of all material and equipment necessary for the system 
to function. The wiring, cables, plug-ins, and jacks are installed into 
real property. An installer of these items is regarded as a contractor 
who is subject to sales or use tax on the cost of the installed material 
and equipment. 

A telephone instrument or a switchboard module is regarded as 
tangible personal property and the gross receipts from the sale of these 
i terns are subject to sa 1 e·s tax. 

Since the completed system will include both material and 
equipment which are installed into real property and material and 
equipment which remain tangible personal property, all material, 
equipment, and installation charges must be separately stated on the 
billing. The portion of the billing representing material and equipment 
which remain tangible personal property is subject to sales tax and the 
portion of the billing representing the installation of material and 
equipment into real estate is subject to sales or use tax based on the 
cost of the material and equipment to the installer, with no tax 
appearing on the billing. 

If a lump sum amount is billed to the purchaser, the total gross 
receipts, including labor charges, are subject to sales tax. 

H i story : Effect i v e June 1 , 19 84;;'-; .... a.:;::m-'-e::c.;.n;,;:d;,;:e...;:d__;:;,e f.;.,f;....;e:...:c:...:t...;,i -'-v-'-e _O.;.,c.;.,t:...:o"""'b"""'e.;_r _1:;_,z......:;1:..::.9..;;.8..;:.,6 . 
General Authority: NDCC 57-39.2-19 
Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-04, 
57-39.2-11, 57-39.2-19, 57-39.2-20 
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TITLE 92 

Workmen's Compensation Bureau 
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MAY 1986 

STAFF COMMENT: Sections 92-02-01-03.1 through 92-02-01-03.7 contain all 
new material but are not underscored so as to improve readability. 

92-02-01-03.1. Definitions. For purposes of North Dakota Century 
Code chapter 65-14, the following definitions apply: 

1. "Health professional" means a duly licensed medical doctor, 
doctor of osteopathy, and registered nurse. 

2. "Material safety data" means that information required to be 
kept as detailed in the North Dakota employee information 
program including material identification, ingredients and 
hazards, physical data, fire and explosion data, reactivity 
data, health hazard information, spill/leak and disposal 
procedures, special protection information, and special 
precautions and comments. 

3. "Variance" means an agreement to engage in an act or method 
which deviates from the North Dakota employee information 
program, but provides at least the same degree of safety and 
health as would be provided had the requirement been met. 
This should not be construed to mean an exemption from the 
requirements of sections 92-02-01-03.1 through 92-02-01-03.7. 

History: Effective March 26, 1986. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-14-01 

92-02-01-03.2. The North Dakota act and federal hazard 
regulations. North Dakota Century Code chapter 65-14 requires employers 
to implement an employee information program. Variances will be granted 
pursuant to subsection 6 of North Dakota Century Code section 65-14-02 
where the bureau determines that the employer who requests the variance 
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has complied with such federal 
construed to foreclose the bureau 
employee information programs of 
granted. 

regulation. Nothing herein may be 
from inspecting, and investigating the 
those to whom variances have been 

History: Effective March 26, 1986. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-14-01, 65-14-02 

92-02-01-03.3. Written program. An employee information program 
is required as provided for in the 11 North Dakota Employee Information 
Program11 publication, including the following areas: 

1. Hazardous chemical inventory; 

2. Identification of chemicals used; 

3. Material safety data sheets; 

4. Labeling controls; 

5. Spill or emergency response teams and kits, as may be deemed 
necessary by the bureau; 

6. Monitoring; 

7. Supervisory training; and 

8. Employee training. 

By order of the commission, this program may be required to be reduced 
to a written form. 

History: Effective March 24, 1986. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-14-01 

92-02-01-03.4. Documentation of employee training. A training 
program shall be implemented whereby each employee is trained to 
properly and safely handle hazardous substances. Such training efforts 
shall be documented by use of a form, maintained by the employer, and 
must be signed by the individual receiving the training. 

History: Effective March 24, 1986. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-14-01 
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92-02-01-03.5. Trade secrets. 

1. The chemical manufacturer, importer, or employer may withhold 
the specific chemical identity, including the chemical name 
and other specific identification of a hazardous chemical, 
from the material safety data sheet, provided that: 

a. The chemical manufacturer, importer, or employer can 
demonstrate the facts which underlie the legal conclusion 
that the chemical identity is a trade secret; 

b. Information contained in the material safety data sheet 
concerning the properties and effects of the hazardous 
chemical is disclosed; 

c. The material safety data sheet indicates that the specific 
chemical identity is being withheld as a trade secret; and 

d. The specific chemical identity is made available to health 
professionals, in accordance with the applicable 
provisions of this section. 

2. Where a treating physician or nurse determines that a medical 
emergency exists and the specific chemical identity of a 
hazardous chemical is necessary for emergency or first aid 
treatment, the chemical manufacturer, importer, or employer 
shall immediately disclose the specific chemical identity of a 
trade secret chemical to that treating physician or nurse, 
regardless of the existence of a written statement of need or 
a confidentiality agreement. The chemical manufacturer, 
importer, or employer may require a written statement of need 
and confidentiality agreement as soon as circumstances permit. 

3. In nonemergency situations, chemical manufacturers, importers, 
or employers must disclose the withheld specific chemical 
identity to health professionals providing medical or other 
occupational health services to exposed employees if certain 
conditions are met. The request for information must be in 
writing and must describe with reasonable details, the medical 
or occupational health needs for the information. The health 
professional must also specify why current information is 
insufficient. The request for information must explain, in 
detail, why disclosure of the specific chemical identity is 
essential, and include the procedures to be used to protect 
the confidentiality of the information. It must include an 
agreement not to use this information for any purpose other 
than the health need stated, or to release it under any 
circumstances, except to the North Dakota workmen's 
compensation bureau and the North Dakota state department of 
health. 

4. The confidentiality agreement authorized by this section: 
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a. May restrict the use of the information to the health 
purpose indicated in the written statement of need; 

b. May provide for appropriate legal remedies in the event of 
a breach of the agreement, including stipulation of a 
reasonable preestimate of likely damages; and 

c. May not include requirements for the posting of a penalty 
bond. 

5. In nonemergency situations, where the chemical manufacturer, 
importer, or employer denies a written request for disclosure 
of a specific chemical identity, the denial must: 

a. Be provided to the health professional within trrirty days 
of the request; 

b. Be in writing; 

c. Include evidence to support the claim that the specific 
chemical identity is a trade secret; 

d. State the specific reasons why the request is being 
denied; and 

e. Explain in detail how alternative information may satisfy 
the specific medical or occupational health need without 
revealing the specific chemical identity. 

6. The health professional whose request for information is 
denied may refer the request and written denial of the request 
to the North Dakota workmen's compensation bureau for 
consideration. 

7. If the North Dakota workmen's compensation bureau determines 
that the specific chemical identity requested is not a bona 
fide trade secret, or that it is a trade secret but the 
requesting health professional has a legitimate medical or 
occupational health need for the information, has executed a 
written confidentiality agreement, and has shown adequate 
means to protect the confidentiality of the information, the 
chemical manufacturer, importer, or employer will be subject 
to citation by the North Dakota workmen's compensation bureau. 

8. If a chemical manufacturer, importer, or employer demonstrates 
to the North Dakota workmen's compensation bureau that the 
execution of a confidentiality agreement would not provide 
sufficient protection against the potential harm from the 
unauthorized disclosure of a trade secret specific chemical 
identity, the commissioners may issue such orders or impose 
such additional limitations or conditions upon the disclosure 
of the requested chemical information as may be appropriate to 
assure that the occupational health services are provided 
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without an undue risk of harm to the chemical manufacturer, 
importer, or employer. 

History: Effective March 26, 1986. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-14-02( 4) 

92-02-01-03.6. Labeling. 

1. The chemical manufacturer, importer, or employer shall ensure 
that each container of hazardous chemicals, storage or 
transfer container, dispenser, and pipe, be clearly and 
appropriately marked with appropriate hazard warnings, which 
may be any type of message, words, pictures, or symbols which 
convey the hazards of the chemicals in the · container. 

2. The employer is not required to label portable containers into 
which hazardous chemicals are transferred from labeled 
containers, and which are for the immediate use of the 
employee who performs the transfer. 

3. The employer shall ensure that labels or other forms of 
warning are legible, in English, and prominently displayed on 
the container, or readily available in the work area 
throughout each work shift. Employers having employees who 
speak other languages may add the information in their 
language to the material presented, as long as the information 
is presented in English as well. 

History: Effective March 24, 1986. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-14-01 

92-02-01-03.7. Inspections and investigations. The bureau shall 
conduct inspections and investigations for the purpose of enforcing the 
requirements of North Dakota Century Code chapter 65-14. If found to be 
in violation of such requirements, penalties may be levied pursuant to 
North Dakota Century Code section 65-03-02, injunctive relief obtained 
pursuant to subdivision c of subsection 1 of North Dakota Century Code 
section 65-04-27.1 or stop orders issued pursuant to subsection 2 of 
North Dakota Century Code section 65-14-02 and North Dakota Century Code 
chapter 28-32. 

History: Effective March 24, 1986. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-14-01, 65-14-02(1), 65-14-02(2), 65-03-02, 
65-04-27.1(1)(c) 
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