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JUNE 1990 

10-04.1-01-01. Definitions. 

1. "Adjusted gross proceeds" refer to subsection 1 of North 
Dakota Century Code section 53-06.1-01. 

2. "Admissions" means the price paid to enter a site to play 
games of chance. 

3. "Ante" in poker means a player• s initial wager or 
predetermined contribution to the pot before the first card of 
the game is dealt. 

4. "Attorney general" includes agents of the attorney general. 

5. "Bet" in poker means a player• s wager to the pot on any 
betting round. 

5-:-6. "Bingo session" means a single gathering at which a series of 
one or more successive bingo games is played. 

£r.- 7. "Blackjack" - see "natura 1 twenty-one". 

7-:- 8. "Blind bet" in poker is a bet made before the first card of 
the game is dealt. 

a-:- 9. "Bona fide guest" refer to subsection 2 of North Dakota 
Century Code section 53-06.1-01. 

10. "Buy-in" in poker is a purchase of chips by a player prior to 
the player playing. 

11. "Call" in poker means a bet made in an amount equal to the 
immediately preceding bet. 

3 



12. "Cash prize 11 means coin, currency, marketable securities, and 
any other similar item that can be readily redeemed or 
converted into 1 ega 1 tender and that is not volatile. Cash 
Qrize does not include Qrecious metal bullion or a gift 
certificate that is redeemable for a merchandise item. 

13. 11 Charitable gaming ticket 11 
- refer to subsection 3 of North 

Dakota Century Code section 53-06.1-01. 

14. 11 Charitable organization 11 refer to subsection 4 of North 
Dakota Century Code section 53-06.1-01. 

15. 11 Check11 in poker means to waive the right to initiate the 
betting in a round, but to retain the right to call after all 
other players have either bet or folded. It is synonymous 
with pass. 

16. 11 Check and raise 11 in poker means a player raising after the 
player first checked in a round. 

17. 11 Checker 11 means a person who records the number of bingo cards 
played during each game and may record the prizes awarded, but 
does not collect the cash receipts for the sale of bingo cards 
nor make the award of the prizes. 

18. 11 Civic and service club 11 refer to subsection 5 of North 
Dakota Century Code section 53-06.1-01. 

19. 11 Community cards 11 in the poker game of Texas hold'em are cards 
dealt faceup which can be used by all players to ~ake their 
best hand. 

20. 11 Compensation 11 means wages, salaries, bonuses, commissions, 
~ benefits, and all other forms of remuneration for 
services rendered, including employer paid taxes. 

21. "Conduct of games of chance 11 means the actual direct and 
indirect operation of games of chance. The term 11 conduct 11 

includes, but is not limited to, the selling of charitable 
gaming tickets, raffle tickets, rafflewheel tickets, bingo 
cards, dealing of twenty-one and poker, spinning a 
rafflewheel, calling of bingo numbers, recordkeeping, 
purchasing of equipment and supplies, and paying of expenses 
and eligible use contributions. Conduct does not include the 
playing of any game of chance. 

22. "Current retail price 11 means the standard price that a 
merchandise prize could be purchased for in a normal retail 
transaction. Current retail price is generally not the 
wholesale or manufacturer's list price. 

23. 11 Deal 11
: 
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z:.a...:. 24. 

a. In charitable gaming tickets means each separate package, 
series of packages, or card consisting of one game of 
charitable gaming tickets, or lines with the same game 
serial number purchased from a distributor. Games of 
"club specials special", "tip boa:t:ds board", and "seal 
boa:t:ds board" which use a seal are included in this 
de-~'init~ 

b. In twenty-one and poker means the distributing of the 
playing cards among the players. 

"Dealer" in twenty-one is the general term for 
organization's employee or volunteer that the 
against. "Dealer 11 in poker is the general 
eligible organization's employee or volunteer, or 
deals the playing cards to the players. 

the eligible 
players bet 
term for the 
player that 

9-:- 25. "Bat:tou" "Dealer-button" in poker is an object which is moved 
clockwise around the table to denote an imaginary dealer. A 
button is used when the organization provides a dealer. 

2+:- 26. "Deuce" in poker 1 s the :term for the two. 

£-5-:- 27. "Devoted" for class A organizations means the unrestricted 
disbursement to an eligible use, by cheek from the general 
gaming bank account p:t:otdded -in sabsect:ion + t:rf *""rth Bakota 
Ceuta:t::y &oUe section 53 66.1 11, or for class 8 organizations 
it means a transfer of net proceeds to the charitable gaming 
trust fund bank account. 

z:&:- 28. "Di stri butor 11 
- refer to subsection 6 of North Dakota Century 

rT-:- 29. 

2-fr.- 30. 

Code section 53-06.1-01. 

"Doubling-down" in twenty-one means the act of a player 
doubling the amount of the player's original wager on any two 
card count. When the player doubles-down the player must 
shall draw one and only one card. 

11 Draw" in the poker game of draw means the 
additional cards by the player prior to the second 
betting. 

taking 
round 

of 
of 

-e-9-:- 31. "Educational, charitable, patriotic, fraternal, religious, or 
other public-spirited uses" - refer to subsection 7 of North 
Dakota Century Code section 53-06.1-01. 

3-6-:- 32. "Educational organization" refer to subsection 8 of North 
Dakota Century Code section 53-06.1-01. 

-34-:- 33. "Eligible organization" refer to subsection 9 of North 
Dakota Century Code section 53-06.1-01. 

5 



3r7 34. 11 Entire net proceeds 11 or 11 net proceeds 11 refer to 
subsection 10 of No~th Dakota Century Code section 53-06.1-01. 

3-5--:- 35. 11 Equi pment 11 
- see gaming equipment. 

3-4-:- 36. 11 Flare 11 is the posted display with the North Dakota state 
gaming stamp affixed which sets forth the rules and prizes of 
a specific game of rafflewheel tickets, punchboards, -
professional sports-pool boards, or ~ calcutta board, 
commingled game of charitable gaming tickets, btclndL~ club 
specials special, tip boatds board, and seal boatds board. 
The flare for a game of rafflewheel tickets is the master 
flare. The flare for a paper-type punchboard is the face 
sheet of the punchboard. The flare for an electronic 
punchboard is the punchcard of the punchboard. The flare for 
a professional sports-pool board is the sports-pool board 
itself. The flare for a calcutta is the calcutta board 
itself. The flare for a tip board is the tip board itself. 
The flare for a seal board is the seal board itself. 

3-5-:- 37. 11 Flop 11 in the poker game of Texas hold 1 em means the first 
three community cards dealt faceup at one time. 

36-:-38. 11 Fold 11 in poker means to quit contending for the pot and 
discarding a player 1 s hand during any betting round. A player 
would fold the player 1 s hand by refusing to match a bet. 

3-7-:-39. 11 Fraternal organization 11 refer to subsection 11 of North 
Dakota Century Code section 53-06.1-01. 

40. 11 Gami ng emp 1 oyee 11 is any person employed by a licensed 
organization or distributor to assist in, conduct, operate, 
participate in, promote, or manage gaming activity for 
compensation. 

3-9-:- 41. 11 Gaming equipment11 means any device, apparatus, or implement 
usable in the conduct of games of chance, specifically 
designed for the purpose, but excluding tables and chairs 
normally used in the occupancy of a premise, signs, and fill 
slips and credit slips used in games of chance. The term 
11 equipment11 includes, but is not limited to, twenty-one table, 
poker table, rafflewheel, chip tray, dealing shoe, drop box, 
chips, table playing surface, bingo machine, flashboard, hard 
and paper bingo cards, decks of twenty-one and poker cards, 
coin-operated dispensing device, jar bar, paper-type and 
electronic punchboards, panchcatds punchcard, raffle tickets 
ticket, rafflewheel tickets ticket, professional sports-pool 
boatds, and ~ board, calcutta board, deal of charitable 
gaming tickets, incladiag club specials special, tip boatds 
board, and seal boatds board. 

3-9-:- 42. 11 Gross proceeds 11 refer to subsection 12 of North Dakota 
Century Code section 53-06.1-01. 
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~ 43. "Hand 11 in poker means one game in a series, one deal, the 
cards held by a player, or the best five cards of a player's 
holding. 

+r:- 44. "Hole-card11
: 

a. In twenty-one is the second card dealt to the dealer. The 
card is either dealt face downwards or dealt face upwards 
depending on the method of dealing. 

b. In poker is a card held by the player which is unseen by 
the other players. 

~ 45. "Inside information 11 is any information abot,Jt the status of a 
game of chance when that game is in play and that ~ does 
or potentially could give a person an advantage over other 
pexsons tiTat do another person who does not have that 
information +for e.<ample. £or game-s trf chatil:ahle gaming 
tickets 'S'ttC'h infot111al:iou includes l:ip offs, huyables, or 
dunrpables>, regardless if the person does use or does not use 
the information, when providing that information is prohibited 
by North Dakota Century Code chapter 53-06.1 or this article. 
Inside information includes, but is not limited to, 
approximate or precise information provided through written, 
verbal, or nonverbal communications that directly or 
indirectly implies or expresses the number of unsold tickets; 
the relationship of the game's actual cash on hand to the 
game's ideal adjusted gross proceeds; and the number of 
unredeemed major and consolation winning tickets that the 
organization has not posted as provided by subdivision b of 
subsection 19 of section 10-04.1-08-03. 

~ 46. "Insurance bet" in twenty-one means a wager by a player that a 
dealer holds a natural twenty-one when the dealer has an ace 
showing. 

~ 47. 11 Last sale feature" is a prize offered on de-a:bs- a commingled 
game of charitable gaming tickets, tip boards board, club 
specials special, and punchhoaxds punchboard to the player who 
purchases the last charitable gaming ticket or punch of that 
game. 

~ 48. 11 Licensed organization" means an organization licensed by the 
attorney general to conduct games of chance. 

£r6-:- 49. 11 Licensee" refer to subsection 13 of North Dakota Century 
Code section 53-06.1-01. 

~ 50. "Licensing authority" - refer to subsection 14 of North Dakota 
Century Code section 53-06.1-01. 

~51. "Local permit 11 means a permit issued by the local governing 
body of a city or county to an organization which is eligible 
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to conduct bingo, raffles, or professional sports pools, or 
any combination, but which is not required to have a class A 
or class B license. 

~ 52. 11 Manufacturer 11 refer to subsection 15 of North Dakota 
Century Code section 53-06.1-01. 

5-e-:- 53. 11 Master flare 11 ±s tts"ett ±n conjunction w±tn: 

a. In regard to a series of rafflewheel ticket cards7 The 
master £-are, describes the type of rafflewheel tickets in 
the series,- lists the range of rafflewheel ticket card 
numbers in each series, and has a state gaming stamp 
affixed to it bearing the card number of the lowest 
numbered rafflewheel ticket card in the series. 

b. In regard to a commingled game of charitable gaming 
tickets, describes the type of deal commingled in the 
game, including at least the name of game, price per 
ticket, winning number, symbol, or set of symbols, number 
of prizes, and denomination of prizes. 

5+:- 54. 11 Member 11 
- refer to subsection 16 of North Dakota Century Code 

section 53-06.1-01. 

5£-:-55. 11 Natural twenty-one 11 is the highest ranking hand in the game 
of twenty-one consisting of an ace and a ten-count card on the 
first two cards dealt. 

53-;- 56. 11 0ccasion 11 in 
tournament term 
game of poker 
follows: 

poker means either a nontournament or a 
during which an organization may conduct the 
at the organization's licensed sites, as 

a. A nontournament term is a twenty-four-hour period of play 
completed within a continuous forty-eight-hour period. 

b. A tournament term is a consecutive three-calendar-day 
period of play without a limit on the number of hours of 
play. 

~ 57. 11 0pener11 in poker is the player who makes the first bet on any 
betting round. 

5:57 58. 11 0ther public-spirited organization 11 
- refer to subsection 17 

of North Dakota Century Code section 53-06.1-01. 

-5-6-7 59. 11 Pat hand 11 in poker means a hand in draw poker which does not 
need another card drawn to it. 

s-;z....;.. 60. 11 Person 11 
- refer to subsection 18 of North Dakota Century Code 

section 53-06.1-01. 
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61. 11 Player11 in calcutta means the person who has wagered at an 
auction and has purchased a competitor. 

5&:- 62. 11 Pot 11 in poker is a location on the poker table. It also is 
referred to as the total amount anted and bet by players 
during a game. The pot is awarded to the winning player. 

63. "Primary game of chance 11 is the distinction of whether bingo 
is the principal game conducted on the gaming site in relation 
to any other game conducted. The distinction is based on 
factors such as frequency of conduct, square footage used, and 
volume of gaming activity. 

59-:- 64. "Rafflewhee1 11 is a mechanical vertical wheel marked off into 
equally spaced sections that contain numbers or symbols, and 
which after being spun, uses a pointer or marker to indicate 
the winning numbers or symbols. It is used for the selection 
of the winner of a raffle involving rafflewheel tickets. 

&a--:- 65. 11 Rafflewheel ticket" is a preprinted detachable ticket on a 
rafflewheel ticket card that has printed on it a rafflewheel 
ticket card number and one or more numbers or symbols 
corresponding to the numbers or symbols on a rafflewheel. 

6+-:- 66. 11 Rafflewheel ticket card" means a card to which is attached 
rafflewheel tickets bearing all the numbers or symbols on a 
rafflewheel. A rafflewheel ticket card must have a stub 
attached that has preprinted on it a rafflewheel ticket card 
number and space for the winning number or symbol to be 
written in. Each rafflewheel ticket card must have a 
different and consecutive card number within the series of 
rafflewheel ticket cards. 

6-Z!-:- 67. "Rafflewheel ticket card number" means the game serial number 
preprinted by the manufacturer on a rafflewheel ticket card 
and its rafflewheel tickets. 

6-3-:- 68. "Raise11 in poker means a bet in an amount greater than the 
immediately preceding bet on that betting round. 

~ "Rake" ±n p-o-ker ±s twcr percent: 'O"'f a ~ containing a t-ctrl 
amo tlll t: 'O"'f ten do 11 ar s or g x eat ex wh±ctt ±s taken by the 
organization :for conqucting the game-:-

~ 69. 11 Religious organization 11 refer to subsection 19 of North 
Dakota Century Code section 53-06.1-01. 

€r6-:- 70. 11 Round 11 in poker is the cycle when players make their bet 
following the deal of a card or cards. 

fit-;- 71. "Shoe" in twenty-one means 
holding at least two hundred 
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wtrieh ±s constructed C"f -a transpaxent material except ~-the 
-faee C"f -the "Stroe may b-e opaque . 

68-:- 72. 11 Showdown 11 in poker means the revealing of each player 1 s hand 
by the player after the last bet to determine which player is 
the winner of the pot. 

6-9-:- 73. 11 Site authorization 11 means an authorization issued by the 
local governing body of a city or county to an organization 
which is eligible to conduct games of chance and which is 
required to have a class A orB license. 

7-&-:- 74. 11 Stake 11 in poker means the value of the chips with which a 
player enters a game. 

T-l-=- 75. 11 Supplies 11 means any item of a minor nature such as bingo 
daubers, bingo crayons, and glue sticks that are usable in the 
play of games of chance. The organization•s revenue from the 
sale of these items to the pla~er mttSt b-e is classified as 
nongaming revenue. 

7-r;-;- "Tipboard" llt'e"d1TS a b-oard or placard to wtrieh ±s attached 
tickets. arranged ±n columns or rows-; wtrieh tickets contain 
concealed numbers. When a ticket ±s purchased and opene:d, 
pla~ers ha11ing certain predesignated numbers e<rn rign the 
b-oard at the p-l-ace indicated by the number on the ticket. 
When the predesignated numbers 8'1:"e 'B'l-1- purchased, -a ~ ±s 
removed to reveal a 1Lttn1ber indicating wh±ctr C"f the 
predesignated numbe:rs ±s the winniiLg nnmber. 

76. 11 Tournament 11 in twenty-one and poker means a contest in which 
two or more persons play twenty-one or poker with one or more 
buy-ins. The objective, at the conclusion of the twenty-one 
or poker tournament, is to determine the player who has 
accumulated the largest amount of winnings. 

;z.o...;. 77. 11 Veterans organization 11 refer to subsection 20 of North 
Dakota Century Code section 53-06.1-01. 

7-tr.- 78. 11 Wild card11 in poker is a special card, such as a joker, that 
a player can use to form a hand by making the card any value 
the player desires. 

History: Effective November 1, 1986; amended effective October 1, 1987~ 
June 1, 1990. 
General Authority: NOCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-01, 53-06.1-17 

10-04.1-02-01. Purpose of organization. An organization is 
ineligible to conduct games of chance if the sole purpose of that 
organization is to conduct such those games of chance, whether or not 
the organization is carrying out that purpose for one or more otherwise 
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eligible organizations. Therefore, every organization desiring to 
conduct games of chance must shall manifest itself by veterans, 
charitable, educational, religio~fraternal, civic and service, or 
other public-spirited programs. Except for an educational organization, 
a county, city, state, or federal entity is not an eligible 
organization. 

History: Effective November 1, 1986; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-02, 53-06.1-17 

10-04.1-02-02. Civic and service clubs. 

1. An organization is a civic and service club only if its 
primary purpose of being is a c1v1c and service purpose. A 
11 civic and service purpose 11 is the promotion of the common 
good and social welfare of the community and public at large 
(i.e., affecting an indefinite number of people). Purposes 
which benefit only a portion of the community, which are 
limited to one or a few substantive activities, or which are 
otherwise narrow in scope are not civic or service purposes. 
Private athletic, social, hobby, trade, business, 
professional, or other similar clubs or associations are 
generally not civic and service clubs. 

2. Before passing a resolution recognizing an organization as a 
civic and service club, a city or county governing body shall 
determine the primary purpose of being of the organization, 
the manner in which this purpose has been carried out in the 
past, and the intended uses of the net proceeds generated by 
the contemplated games of chance. The following items must be 
examined by the governing body in order to make these 
determinations: 

a. Statements of receipts and expenditures for at least the 
two previous years which specifically outline the projects 
and other activities to which all of the organization's 
funds have been devoted and which are attested to by the 
financial officer and the president or other similar 
officer of the organization. 

b. A copy of the organization's charter, constitution, 
bylaws, articles of incorporation, or similar documents 
which help to establish its primary purpose of being and 
its date of origin. 

c. A copy of the minutes of the organization's meetings which 
includes a resolution which specifically states the 
intended uses of funds generated by games of chance and 
which is attested to by the secretary or other similar 
officer of the organization. 
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d. Any other relevant materials submitted by the organization 
or by any other party. 

3. The resolution passed by the city or county governing body 
recogn1z1ng an organization as a civic and service club must 
include the following findings of the governing body: 

a. A statement of the primary purpose of being of the 
organization and the specific items relied upon in 
concluding that the purpose is a 11 civic and service 
purpose 11 as defined by subsection 1 of this section 
1 0 0~. 1 02 02. 

b. A statement which specifically outlines the manner in 
which this primary purpose of being has been achieved in 
the past and how the purpose will be achieved by the 
granting of the games of chance site authorization or 
1 oca 1 permit. 

c. A statement which specifically outlines the intended uses 
of the net proceeds generated by the contemplated games of 
chance and the conclusion that all of these uses are 
eligible uses under subsection 6 7 of North Dakota Century 
Code section 53-06.1-01, and the rules issued tlterennder 
under this article. 

d. A Unless the organization is applying for a local permit 
and the governing body of the city or county has waived or 
will waive the two-year requirement, a statement of the 
organization's date of origin and the conclusion that the 
organization has actively existed in North Dakota for at 
least the two previous years. 

e. A statement that the governing body has examined all of 
the materials which are required to be examined. 

f. A clause recogn1z1ng the organization as a civic and 
service club. 

4. Organizations recognized by resolution as 11 civic and service 
clubs 11 shall devote the net proceeds of games of chance only 
to those eligible uses specifically outlined in the 
resolution. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-01, 53-06.1-02, 53-06.1-17 

10-04.1-02-03. Other public-spirited organizations. 
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1. For the purpose of administering subsection +S 17 of North 
Dakota Century Code section 53-06.1-01, the term "other 
public-spirited organization" does not include veterans, 
charitable, educational, religious, fraternal organizations, 
or civic and service clubs. Therefore, "other public-spirited 
organization" does not include an organization which would 
satisfy any of the definitions of these terms in North Dakota 
Century Code section 53-06.1-01, except for its failure to 
meet a requirement of two years of existence or functioning or 
±ts failuxe t'O' obtain the resolution xequhed 'Ut'tder 
subsection~ o-f N-o-rth Dakota Centuxy €-o-de section 53 96.1 91. 
Private athletic, social, hobby, trade, business, 
professional, or other similar clubs or associations are 
generally not ~other public-spirited organizations~. 

2. For the purpose of administering subsection +5 17 of North 
Dakota Century Code section 53-06.1-01, the term 11 other 
public-spirited organization 11 means an organization whose 
primary purpose of being or whose primary intended uses of 
gaming net proceeds is consistent with subdivision c, e, f, g, 
h, or i of subsection 6 7 of North Dakota Century Code section 
53-06.1-01. -

3. An organization whose primary purpose of being is consistent 
with subdivision h or i of subsection 6 7 of North Dakota 
Century Code section 53-06.1-01 must -have one or more 
individuals affected by a specific event which has transpired 
as o£ the t±me o£ prior to the application for a site 
authorization or local permit. 

4. In order to allow a city or county to protect and promote the 
public interest, an organization, except one whose primary 
purpose of being is consistent with subdivision h or i of 
subsection 6 7 of North Dakota Century Code section 
53-06.1-01, must have actively been in existence in North 
Dakota~ and maintained its same qualifying primary purpose of 
being, for at least the two previous years before it can be 
granted a site authorization or local permit as an other 
public-spirited organization. However, this two-year 
requirement for a local permit may be waived by the governing 
body of the city or county if the organization otherwise 
qualifies for the local permit. 

5. Before passing a resolution recognizing an organization as a 
public-spirited organization which is eligible to conduct 
games of chance under North Dakota Century Code chapter 
53-06.1, a city or county governing body shall determine the 
primary purpose of being of the organization, the manner in 
which its purpose has been carried out, and the intended uses 
of the net proceeds generated by games of chance. The 
following items must be examined by the governing body in 
order to make these determinations: 
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a. Statements of receipts and expenditures for at least the 
two previous years, except for organizations whose primary 
purpose of being is consistent with subdivision h or i of 
subsection 6 of North Dakota Century Code section 
53-06.1-01, which specifically outline the projects and 
other activities to which all of the organization 1 s funds 
have been devoted and which are attested to by the 
financial officer and president or other similar officer 
of the organization. 

b. A copy of the organization 1 s charter, constitution, 
bylaws, articles of incorporation, or similar documents 
which help to establish its primary purpose of being and 
its date of origin. 

c. A copy of the minutes of the organization 1 s meetings which 
htcludes include a resolution which specifically states 
the intended uses of funds generated by games of chance 
and which is attested to by the secretary or other similar 
officer of the organization. 

d. Any other relevant materials submitted by the organization 
or by any other party. 

6. The resolution, passed by the city or county governing body, 
recognizing an organization as a public-spirited organization 
which is eligible to conduct games of chance under North 
Dakota Century Code chapter 53-06.1 must include the following 
findings of the governing body: 

a. A statement that the organization is not a veterans, 
charitable, educational, religious, or fraternal 
organization, or a civic and service club. 

b. A statement of the primary purpose of being of the 
organization. 

c. A statement specifying the specific prov1s1on of 
subdivision c, e, f, g, h, or i of subsection 6 7 of North 
Dakota Century Code section 53-06.1-01, with-which the 
primary purpose of being of the organization is 
consistent. 

d. A statement which specifically outlines the manner in 
which this primary purpose of being has been achieved and 
how the purpose will be achieved by the granting of the 
games of chance site authorization or local permit. 

e. A statement which specifically outlines the intended uses 
of the net proceeds generated by the contemplated games of 
chance and the conclusion that all of these uses are 
eligible ttSeS under subdivision c, e, f, g, h, or i of 
subsection 6 7 of North Dakota Century Code section 

14 



53-06.1-01, and the rules issued hereunder under this 
article. 

f. A statement that the governing body has examined all of 
the materials which are required to be examined. 

g. A clause recognizing the organization as public-spirited 
and eligible to conduct games of chance under North Dakota 
Century Code chapter 53-06.1 . . 

7. If the resolution states that the primary purpose of being of 
the organization is within subdivision g of subsection 6 7 of 
North Dakota Century Code section 53-06.1-01 (lessening the 
burden of government), it must also state either that the city 
or county (as applicable) operated and funded the project the 
organization intends to benefit or that it is a project the 
city or county wants to undertake but that it cannot do so 
without receiving financial help from the organization. 
Copies of city or county records sufficient to establish 
either of these statements will be sent to the attorney 
general by the organization. 

8. Organizations recognized by resolution as public-spirited 
organizations eligible to conduct games of chance under North 
Dakota Century Code chapter 53-06.1 shall devote the net 
proceeds of games of chance only to those eligible uses 
specifically outlined in the resolution. 

History: Effective November 1, 1986; amended effective October 1, 1987~ 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-01, 53-06.1-02, 53-06.1-02.1, 53-06.1-17 

10-04.1-03-01. Licenses. 

1. Every organization eligible for a license must first receive 
an a site authorization for a gaming site or ~ within a 
city from the city governing body or for a gaming site or 
~within a county, e.'<cittsive 'O"f outside the city 1 imits, 
from the county governing body. The eligible organization 
shall then apply to the attorney general for a separate 
license for each city or county, or hath; for which it holds 
an a site authorization for a gaming site or~-

1.1. Every eligible organization desiring to conduct the game of 
poker must first receive a class E license from the attorney 
general. The application must be on a form prescribed by the 
attorney general and must contain such necessary and 
reasonable information as the attorney general requires. 

1.2. An eligible organization that qualifies for a class A license 
may not be issued a class 8 license. 
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2. A class A organization wishing to obtain a special permit from 
the attorney general for an alternate location, pursuant to 
subdivision a of subsection~ 4 of North Dakota Century Code 
section 53-06.1-03, shall first obtain a site authorization 
from the governing body of the location of the alternate site. 
No fee may be charged for this authorization by the governing 
body. The class A organization shall then apply to the 
attorney general for a special permit. 

3. All class A and class B applications are subject to the 
approval of the attorney general. At the discretion of the 
attorney general, temporary permits licenses, revocable on 
demand, may be issued pending review or investigation, or 
both, of the application. 

4. The information provided on 
organization must meet all 
administrative rules and 
application may be denied. 

the license application by the 
the requirements of the 

law, otherwise the license 

5. Class A and class B licenses are effective for a period of one 
year beginning July first and ending June thirtieth. 

6. There may be no proration of the fees set out in subsection 1 
of North Dakota Century Code section 53-06.1-03, for any 
organization commencing a game of chance after July first. 

History: Effective November 1, 1986; amended effective October 1, 1987~ 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-03, 53-06.1-06, 53-06.1-11, 53-06.1-15.1, 
53-06.1-17 

10-04.1-03-02. Site authorizations. 

1. 5-±t-e aathorizatious 1!'1""e' A site authorization is issued at the 
discretion of the city or county governing body. 5-±t-e 
authorizations A site authorization may be issued for a gaming 
site located on public or private property. A site 
authorization may have certain restrictions applied to them it 
by the governing body. 5uen ·The restrictions may include 
types of games of chance, days ~the week, and designation of 
an area at a site where games of chance will be conducted. A 
governing body may establish a site authorization fee not to 
exceed one hundred dollars for each site authorization or 
amended site authorization. An applicant has no absolute 
right to receive a site authorization from the governing body. 
The governing body, therefore, may reject or may not approve 
reapplications. for a site authorization or may restrict a site 
authorization in order to limit the gaming activity within its 
jurisdiction. However, nothing -in th±s rtrl:-e may b-e constraed 
1rS' allowing the governing body t-o may not restrict the 
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organization's disbursement of gaming adjusted gross proceeds 
QI: net proceeds. 

2. No applicant may be denied approval of a site authorization on 
the grounds of the race, color, religion, sex, or national 
origin of the membership of the applicant. 

3. The local governing body may enact ordinances to allow a 
revocation or suspension of an issued site authorization. 

4. A separate site authorization is required for each site at 
which games of chance have been authorized. 

5. Tt ±s 1 ecommended ~ the roes± go~exning ~ 8"C"':- on the 
s-ite authoxizations by dttne £±1:-st- -for -eaclt licensing pexiod 
dtrly £±1:-st- thxough dttne thittieth. An organization may set up 
and use more twenty-one tables at a gaming site than a site 
authorization allows, if a specific occasion exists which does 
not exceed seven days and if written approval is granted by 
the local governing body, and if the rent amount does not 
increase. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-03, 53-06.1-05.1, 53-06.1-17 

10-04.1-03-02.1. Local permits. 

1. A local permit is issued at the discretion of the city or 
county governing body. A local permit may be issued for a 
gaming site located on public or private property. A local 
permit may have certain restrictions applied to it by the 
governing body. The restrictions may include types of games 
of chance, days of the week, and designation of an area at a 
site where games of chance will be conducted. A governing 
body may establish a local permit fee not to exceed 
twenty-five dollars for each local permit or amended local 
permit. An applicant has no absolute right to receive a local 
permit from a governing body. The governing body, therefore, 
may reject or may not approve reapplications for a local 
permit or may restrict a local permit in order to limit the 
gaming activity within its jurisdiction. 

2. No applicant may be denied approval of a local permit on the 
grounds of the race, color, religion, sex, or national origin 
of the membership of the applicant. 

3. The local governing body may enact ordinances to allow a 
revocation or suspension of an issued local permit. 
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4. A separate local permit is required for each site at which 
games of chance have been authorized. 

5. No organization that has been issued a class A or class B 
license by the attorney general may simultaneously be issued a 
local permit. 

6. When a local governing body issues a local permit to an 
eligible organization to conduct bingo, raffles, or 
professional sports pools, the local governing body shall send 
a copy of the local permit to the attorney general within 
fourteen days from the date on which the local permit was 
issued to the organization. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-03-03. Closely connected organizations prohibited. 

1. Organizations closely connected to an organization licensed by 
the attorney general may not be licensed nor receive a local 
permit for the conduct of bingo, raffles, or professional 
sports pools except as specifically authorized by the attorney 
general. 5tteh The authorization must be based on the 
conditions set forth by the attorney general. However, 
college fraternities and sororities that may receive a local 
permit under North Dakota Century Code section 53-06.1-05 are 
exempt from this rule. 

2. An otherwise eligible organization is determined to be 
connected to another eligible organization if any one or more 
of the following conditions are present: 

a. Membership in one organization automatically qualifies an 
individual as a member of another organization. 

b. Membership in 
membership in 
memberships. 

one organization 
another organization, 

is dependent upon 
including social 

c. The existence of an organization is dependent upon the 
existence of another organization. 

3. Any affiliation of two or more organizations, contractual or 
otherwise, the substance of which is the circumvention of 
North Dakota Century Code chapter 53-06.1 regarding the 
required use of net proceeds or payment of the tax, or both, 
is prohibited. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
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General Authority: NDCC 53-06.1-17 
Law Implemented: NOCC 53-06.1-03, 53-06.1-17 

10-04.1-03-04. License application information. The application 
must be on a form prescribed by the attorney general and must contain 
such necessary and reasonable information as the attorney general 
requires. The application must include at least the information 
required by this section '01"t o-r attached t"O" the application except that 
the information required by subsections 6 and 7 only need to be provided 
with the initial application. 

1. Acknowledgment of local law enforcement. Every eligible 
organization shall notify the city chief of police for the 
intended site within city limits, or county sheriff,~ 
appropriate, 'O"f the intended ri-t-e o-r 'S"±-t-e"S for the intended 
site outside city limits, at which games of chance are to be 
conducted and obtain local law enforcement acknowledgment. 
Every eligible organization shall also consent in advance that 
local law enforcement officers or the attorney general and the 
attorne~ general's agents may, while on duty and at any time 
games of chance are being conducted, enter upon the site to 
observe the playing of games of chance and to enforce the law 
for any unauthorized game or practice. The acknowledgment by 
the chief of police or sheriff and the consent by the eligible 
organization must be completed on forms provided by the 
attorney general. 

2. Rental agreements. Copies of all rental agreements between the 
organization and the legal owner or person who has the express 
responsibility and authority to execute Stteh those rental 
agreements for the site upon which the gaming activity will be 
conducted. 

3. Sources of funds. The general sources and approximate amount 
of funds available to the organization to reimburse the 
general gaming bank account for any excess gaming expenses. 

4. Acknowledgment of governing board. The chairman may sign the 
governing board form if the organization has a resolution 
signed by a majority of the members of the governing board 
providing the organization's board's chairman with signatory 
authority. Otherwise, the governing board form must be signed 
by each member of the governing board. Each The resolution or 
each member shall acknowledge that the member understands the 
member's legal responsibility for the fair and lawful 
operation of all licensed gaming activities that the 
organization conducts. 

5. Authorization to inspect bank records. An ''authorization to 
inspect bank records" of the general gaming bank account, all 
other accounts controlled by the organization, and, for 
appropriate class 8 organizations, the charitable gaming trust 
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fund bank account, must be completed on forms provided by the 
attorney general. The organization shall grant the attorney 
general a consent in accordance with North Dakota Century Code 
sections 6-08.1-03, 6-08.1-04, and 6-08.1-05 to enable a 
financial institution to disclose customer information to the 
attorney general. 

6. Articles of incorporation and bylaws. Copy of corporate 
articles of incorporation and bylaws or, if not a corporation, 
a copy of any bylaws and other documents which set out the 
organizational structure and purposes of the organization. 

7. Internal revenue service tax exemption letter. For 
organizations that use the gaming net proceeds for uses 
benefiting their own organization as provided by subdivision a 
of subsection 6 7 of North Dakota Century Code section 
53-06.1-01, copy -of an internal revenue service letter that 
evidences exemption from federal taxation under section 
sa1Ec)(3) 501(c) ·of the Internal Revenue Code. If a tax 
exemption letter has not been obtained, attach an explanation. 

8-:- Secretar~ o-f s-t-at-e solicitation license. H applicable, eopy 

o-f a current solicitation license issued by the N-orth Dakota 
secretar~ o-f s-t-at-e th-at evidences registration t-o solicit: 
contributions ttntie1:- N-orth Dakota Cenlur~ &od-e chapter Sa 22. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-03, 53-06.1-06, 53-06.1-17 

10-04.1-03-05. Required orientation for licensed organizations. 
An organization first licensed by the attorney general to conduct games 
of chance on November 1, 1986, and thereafter, shall within the first 
quarter of the commencement of conducting games of chance request 
orientation from the attorney general. Any organization licensed by the 
attorney general to conduct games of chance shall, when requested by the 
attorney general, participate in orientation. The orientation must take 
place at a location chosen by the attorney general and must include 
games of chance administrative rules and law, recordkeeping 
requirements, internal control, and preparation of the gaming tax 
return. The organization -sinrl± provide the attorne~ general rith a eopy 

o-f ±1:-s 19rillen internal accounting and administrative 
pro11ided by section 1a a~.l as a2. At a minimum, 
governing board or the person responsible for the 
both, shall participate in the orientation. 

control s~slem a'S 

the organization's 
recordkeeping, or 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 
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10-04.1-03-06. Required orientation for new bookkeepers. An 
Unless a new bookkeeper has previously received training from the 
attorney general, an organization that employs, for compensation or not, 
a new bookkeeper who is principally responsible for complying with the 
recordkeeping requirements of North Dakota Century Code chapter 53-06.1 
and of these rules, shall within ninety days of the date of the 
bookkeeper's employment request orientation from the attorney general. 
The bookkeeper's orientation must take place at a location chosen by the 
attorney general and must include games of chance administrative rules 
and law, recordkeeping requirements, internal control, and preparation 
of the gaming tax return. :At a minimttm, the o1ganizat:ion•s new 
bookkeepe1 'Stra:H: pa1ticipate ±n the o1ient:at:ion. A bookkeeper is a 
person who is responsible for recording accounting and management data 
of a gaming operation in a prescribed manner. Responsibilities may 
include compliance with the recordkeeping systems prescribed by this 
article, preparation of reports based on the recorded data, 
participation in the count of the twenty-one drop box cash, 
reconciliation of bank accounts, and verification that the 
organization's internal controls are complied with. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-03-07. Emplo:y ee information. 

-1-7 -fn '0'1:"'der i="C7 ens 1."11 e tt±r and hones t ganTe"S O"f chance and i:'O' 
p1:eset11e the int:egxit::y O"f the adminisliatiou O"f i::tre g1!11l'e"S O"f 

chance raw. e-very ei-a-s-s A and ei-a-s-s B 1 icenseho 1 dex 'Stra:H: 
complete and sttbmit: an emp1o:yee infoxmation repoxt: i:'O' i::tre 
atlo:t:ne:y gene:t:al withiu fottileen days ~ 1eceipt O"f a 
ei-a-s-s A ttr ei-a-s-s B license. 

?!-:- The emp1o:yee information repoxt 'Stra:H: contain 'S'ttCTr necessat:y 
and xeasonable information a-s i::tre attorneSJ general may 
1 eqait e. 

3-:- Add± t ions o-r deletions, ttr ~ i:'O' ttr:±s 1 epox t 1ntt'S"l- be 
fnrnished i:'O' the atto1:1xe:y genet al each qaaii:ex pet iod . 

. Organization prohibited from rece1v1ng a local permit. No 
organization prohibited by the attorney general from being issued a 
class A or class 8 license due to the organization's failure to 
reimburse the excess of expenses over the percentage limitation may be 
issued a local permit. The attorney general may prohibit an 
organization from receiving a local permit if the attorney general 
suspended or revoked the organization's license, the organization was 
convicted of violating any provision of this article or North Dakota 
Century Code chapter 12.1-28 or 53-06.1, or the organization has not 
disbursed its net proceeds carryover or trust fund carryover amount. 
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History: Effective November 1, 1986; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-03-08. Reporting changes in information. When 
information filed with the attorney general becomes inaccurate in a 
material way, or material additions or deletions are necessary to 
reflect changes in circumstances of the organization, the organization 
shall sabmit provide the attorney general, in writing -fttH:-..1. details of 
'S'tt'clt the change '0'1:' and correct any inaccuracy, '0'1:' b-oth-; together along 
with copies of any new required documents, w±ttt the attorney general 
within fourteen days following the change. 

History: Effective November 1, 1986; amended effective June 1, 1990. 
General Authority: NOCC 53-06.1-17 
Law Implemented: NOCC 53-06.1-17 

10-04.1-03-09. Bingo- Local permit by local governing body only. 
No An organization may receive one or more than two local permits by 
from-a local governing bodies body during the fiscal year beginning July 
first and ending June thirtieth to conduct bingo, raffles, professional 
sports pools, or any combination thereof, as authorized by sections 
18 84.1 83 89. 10-04.1-03-10, and 10-04.1-03-11, and this section. The 
provisions 'V"f chapter 18 84.1 86 app-ly organization shall at least apply 
sections 10-04.1-06-01, 10-04.1-06-02, 10-04.1-06-03, 10-04.1-06-04, and 
10-04.1-06-05 to the conduct and play of bingo unless otheuise exempted 
any provision of these sections is superseded by these rttres this 
section. 

1. In order to protect and promote the public interest, a local 
permit issued by a city or county governing body for the 
purpose of conducting bingo shall apply only when all of the 
following criteria are met: 

a. The organization is an eligible organization. 

b. The organization will conduct only bingo, raffles, 
professional sports pools, or any combination thereof, 
throughout the entire fiscal year beginning July first and 
ending June thirtieth. 

c. The frequency of the bingo session does not exceed once 
per week, unless the local permit is issued for a single 
specific session which does not last over two weeks. 

d. The current retail price of a single bingo merchandise 
prize or cash prize for each~ game 'V"f each during a bingo 
session does not exceed one thousand dollars, and the 
total current retail price of the aggregate of the bingo 
merchandise prizes and cash prizes for the To-erl permit 
entire fiscal year does not exceed two six thousand 
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dollars. A donated merchandise 
prize's current retail price for 

prize is valued at the 
computing the prize 

limitations of a local permit. 

e. The bingo session is conducted upon a site which either 
does not have a retail alcoholic beverage licensee 
thereon, or does have a retail alcoholic beverage licensee 
thereon but the licensee is not dispensing alcoholic 
beverages during the conduct of the bingo session or the 
conduct of the bingo session is in an area of the site 
which is physically separated from the area where retail 
alcoholic beverages are being dispensed or consumed. 

2. An applicant failing to comply with any of the items in 
subdivisions b through e of subsection 1 may not conduct bingo 
without first obtaining a class A or class 8 license unless 
exempted by the attorney general. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-03, 53-06.1-06, 53-06.1-07, 53-06.1-17 

10-04.1-03-10. Raffles Local permit by local governing body 
only. No An organization may receive one or more ~two local permits 
by from a-local governing bodies body during the fiscal year beginning 
July first and ending June thirtieth to conduct bingo, raffles, 
professional sports pools, or any combination thereof, as authorized by 
sections 10-04.1-03-09, 19 94.1 03 10. and 10-04.1-03-11, and this 
section. The pxovisions 'O'f chaptex 19 04.1 07 app-3:y organization shall 
at least apply sections 10-04.1-07-01, 10-04.1-07-02, 10-04.1-07-02.1, 
10-04.1-07-03, 10-04.1-07-04, 10-04.1-07-05, 10-04.1-07-05.1, and 
10-04.1-07-06 to the conduct and play of raffles, including a calendar 
raffle and a series of rafflewheel ticket cards, unless otheuise 
e.'Cempted any provision of these sections is superseded by ~ '1"'tt:l-e-s 
this section. 

1. In order to protect and promote the public interest, a local 
permit issued by a city or county governing body for the 
purpose of conducting raffles shall apply only when all of the 
following criteria are met: 

a. The organization is an eligible organization. 

b. The organization will conduct only raffles, 
professional sports pools, or any combination 
throughout the entire fiscal year beginning July 
ending June thirtieth. 

bingo, or 
thereof, 

first and 

c. The frequency of the raffle drawing occasion does not 
exceed once per week, unless the local permit is issued 
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2. 

for a single specific occasion which does not last over 
two weeks. 

d. The current retail price of a single raffle merchandise 
prize or cash prize for a raffle drawing occasion does not 
exceed one thousand dollars and the total current retail 
price of the aggregate of the merchandise prizes and cash 
prizes for a raffle drawing occasion, including a calendar 
raffle, for the~ permit: entire fiscal year does not 
exceed two six thousand dollars. A donated merchandise 
prize is valuea-at the prize 1 s current retail price for 
computing the prize limitations of a local permit. Cash 
prizes for a raffle drawing occasion may not exceed r±ve 
lnmdr ed dollars three thousand dollars in the aggregate 
during one day. However, if the organization is a 
nonprofit organization that conducts a city or county 
festival or celebration, the current retail price of a 
single raffle merchandise prize or cash prize for a raffle 
drawing occasion may not exceed one thousand dollars, and 
the aggregate of the merchandise prizes and cash prizes 
for the entire fiscal year may not exceed two thousand 
dollars. 

e. The raffle drawing occasion is conducted upon a site which 
either does not have a retail alcoholic beverage licensee 
thereon, or does have a retail alcoholic beverage licensee 
thereon but the licensee is not dispensing alcoholic 
beverages during the conduct of the raffle drawing 
occasion, or the raffle drawing occasion is in an area of 
the site which is physically separated from the area where 
retail alcoholic beverages are being dispensed or 
consumed. 

An applicant failing to comply with 
subdivisions b through e of subsection 
raffles without first obtaining a class 
unless exempted by the attorney general. 

any of the items in 
1 may not conduct 
A or class B license 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-03, 53-06.1-06, 53-06.1-07, 53-06.1-10.1, 
53-06.1-17 

10-04.1-03-11. Professional sports pools - Local permit by local 
governing body only. No An organization may receive one or more than 
two local permits by from a local governing bodies body during the 
fiscal year beginning July first and ending June thirtie~to conduct 
bingo, raffles, professional sports pools, or any combination thereof, 
as authorized by sections 10-04.1-03-09, 10-04.1-03-10, and 
19 9if.l 93 11 this section. The provisions 'CT'f chapl:er 19 94.1 99 appl-y 
organization shall at least apply section 10-04.1-09-01 to the conduct 
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and play of professional sports pools unless othexwise exempted any 
provision of these sections is superseded by~ rttres this section-.-

1. In order to protect and promote the public interest, a local 
permit issued by a city or county governing body for the 
purpose of conducting professional sports pools shall apply 
only when all of the following criteria are met: 

a. The organization is an eligible organization. 

b. The organization will conduct only professional sports 
pools, bingo, or raffles, or any combination thereof, 
throughout the entire fiscal year beginning July first and 
ending June thirtieth. 

c. The maximum wager on any professional sports pool is five 
dollars per square. 

d. The total wagers do not exceed five hundred dollars for 
each professional sports pool. 

e. The amounts paid to professional sports-pool participants 
in prizes may not exceed ninety percent of the gross 
proceeds. 

f. The sports-pool board is conducted upon a site which 
either does not have a retail alcoholic beverage licensee 
thereon, or does have a retail alcoholic beverage licensee 
thereon but the licensee is not dispensing alcoholic 
beverages during the conduct of the sports-pool board or 
the conduct of the sports-pool board is in an area of the 
site which is physically separated from the area where 
retail alcoholic beverages are being dispensed or 
consumed. 

2. An applicant failing to comply with the items in subdivisions 
b and f of subsection 1 may not conduct professional sports 
pools without first obtaining a class A or class B license 
unless exempted by the attorney general. 

History: Effective November 1, 1986; amended effective October 1, 1987~ 
June 1, 1990. 
General Authority: NOCC 53-06.1-17 
Law Implemented: NOCC 53-06.1-03, 53-06.1-06, 53-06.1-09, 53-06.1-17 

10-04.1-04-01. Only those 
Notwithstanding descriptions of various 
defined in this article ~ may 
eligible organizations. ---

games as defined allowed. 
games of chance, only those 

be permitted to be conducted by 

History: Effective November 1, 1986; amended effective June 1, 1990. 
General Authority: NOCC 53-06.1-17 
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Law Implemented: NDCC 53-06.1-07, 53-06.1-17 

10-04.1-04-02. Inspection of rules. Every eligible The 
organization shall have a current copy of the North Dakota games -of 
chance law and rules readily available for inspection by any indhidnal 
person at each gaming site anthotiz:ed t-o conduct games o-f chance. 

History: Effective November 1, 1986; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-03, 53-06.1-17 

10-04.1-04-03. Governing board. 

1. The organization's governing board is responsible for all 
phases of gaming activity conducted by the eligible 
organization including its members, auxiliary components, 
employees, and agents. Gaming activity includes the use of 
the net proceeds. 

2. The minutes or other proper records of the organization must 
annually reflect the name and, address, and title of each 
member of this governing board. The governing board must be 
comprised of only bona fide members of the organization. A 
majority of the members of the governing board must be 
comprised of North Dakota residents. 

3. ft ±s tecommended ttrat membets Members of this governing board 
not may conduct~ or assist in the conduct of~ their 
organization's games of chance. However, members of this 
governing board are prohibited from conducting, or assisting 
in the conduct, of their organization's games-of chance if it 
is determined bY the attorney general that the otganization's 
pet miss he po 1 icy has resulted in quest i onab 1 e activity. 

4. -fn orde-r t'O pteset~e th-e integtily o-f th-e adminishation o-f 
th-e games o-f chance f-a-. th-e attotltey genetal may detetmine 
ttrat th-e ptooisions o-f N-crrth Dakota Centuty €'O"Cte section 
53 06.1 16 are applicable t'O tn±s gooetning b-o-ard or -any 

memhet theteof. 

57 Each organization shall have make available to its governing 
board nra:ke a,ailable ±n Ntiting and to its membership in 
writing, at least once a quarter, the organization's total 
adjusted gross proceeds; cash long or short; net proceeds; 
excess expenses, if any; reimbursement of excess expenses, if 
applicable; and eligible use contributions. 5tteh That 
information and the manner in which the organization made~ 
information available to its governing board and membership 
must ~ be included in the minutes or other proper records 
of each organization. 
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6-:- 5. re r.. recommended tmr1:- ttte The governing board may establish a 
games of chance committee. This committee should must be 
comprised of only bona fide members of the organization and 
serve as an advisory committee to the governing board. The 
governing board may assign the governing board's supervisory 
duties to a games of chance committee; however, the governing 
board is still ultimately responsible. The particular 
provisions of th-e administ:cathe rules, :1:a:w this article, 
North Dakota Century Code chapter 53-06.1, or formal 
directives issued by the attorney general as applied to the 
governing board also apply to the games of chance committee. 

6. No North Dakota law enforcement official may be a member of an 
organization's games of chance committee. 

History: Effective November 1, 1986; amended effective October 1, 1987~ 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-06, 53-06.1-17 

10-04.1-04-04. Specific location. For the purpose of 
subdivision d of subsection~ 4 of North Dakota Century Code section 
53-06.1-03, "specific location" does not include the site of a fair, 
carnival, exposition, or similar occasion. 

History: Effective November 1, 1986; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-03, 53-06.1-17 

10-04.1-04-05. Organizations to purchase only from licensed 
distributors. An Except for the application of subsection 1 of section 
10-04.1-04-06, an organization licensed by the attorney general or which 
has been issued a local permit by the local governing body shall 
purchase or otherwise procure gaming equipment and supplies only from 
North Dakota licensed distributors. However, the purchase of a raffle 
tickets, jar bar~ or poker table is exempt from this requirement. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-04-06. Equipment acquisitions and use. 

1. Eligible Except when authorized in writing by the attorney 
general, organizations are prohibited from renting, lending, 
exchanging, or otherwise providing gaming equipment with any 
licensed organization, organization which has been issued a 
local permit, or person (person includes any entity - refer to 
North Dakota Century Code sections 1-01-28 and 53-06.1-01). 
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2. An eligible organization anticipating the printing, 
manufacture, or construction of any gaming equipment, 
excluding jar bars and poker tables, for games of chance shall 
first notify the attorney general of its intention and sharr 
must have the finished product approved by the attorney 
general before being placed in service. 

3. No organization may use or permit gaming equipment to be used 
for nongaming purposes unless the organization first receives 
written authorization from the attorney general. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-06, 53-06.1-14, 53-06.1-17 

10-04.1-04-07. Promotion of games of chance. Free No 
organization may give free games, alcoholic drinks, twenty-one chips, or 
poker chips, ~ directly or indirectly~ to players any person to 
participate in games of chance, are prohibited. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-04-07.1. Door prize. No organization may award a door 
prize as a promotion for games of chance unless the organization meets 
all of the following requirements: 

1. No payment or purchase of anything is required of a person to 
participate. 

2. No person is forced to participate and participation is open 
to any person. 

3. There must be full disclosure of the door prize to the persons 
at the gaming site. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-04-08. Lessor of gaming site- Restrictions. 

1. Any advertising done, by the lessor or any other person, 
related to games of chance at a site must contain a statement 
identifying the organization licensed to conduct games of 
chance at that site. This requirement includes, for example, 
napkins, advertising signs, and billboards. 
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2. The lessor, and lessor 1 s spouse, or common household member 
may not direct~or indirectly participate in the play of 
games of chance at the site leased. Also, the lessor 1 s 
management, management 1 s spouse, officers, or any employee or 
agent of the lessor who is in a position, individually or 
collectively, to approve or deny the lease, may not directly 
or indirectly participate in the play of games of chance at 
the site leased. If the site is a public building, this 
prohibition applies to the building manager and staff and all 
officials in a position, individually or collectively, to 
approve or deny the 1 ease. * ±s teconunended ttnrt aH 
employees o-f the lessot not- be allowed t-o p-l-ay gat~te"S o-f chance 
at the s±te leased. 

3. fn no instance may the No lessor, lessor 1 s spouse, common 
household member of the lessor, management, management 1 s 
spouse, officers, or any on-call, temporary, or permanent 
employee or agent may, directly or indirectly, participate in 
the selling, distributing, conducting, or assisting in the 
conduct of games of chance at the site leased. 

4. No game of chance may be set up or otherwise operated in 
conjunction with the conduct of the lessor 1 s business 
operations. However, an organization may purchase a 
merchandise prize from the lessor at a cost not to exceed the 
prize 1 s current retail price. 

5. No officer or board member of a licensed organization may have 
any financial interest in or be a lessor, lessor 1 s spouse, 
management, management 1 s spouse, or officer of any site leased 
by that organization. 

6. No lessor may have a direct or indirect financial interest in 
the organization or make loans of money to the organization 
licensed at the gaming site. 

7. No lessor may allow or require any gaming employee or 
volunteer to directly or indirectly assist, for or without 
compensation, in the operation of the lessor 1 s business. For 
example, no gaming employee or volunteer may take orders from 
customers or serve drinks to customers. 

8. A lessor may only station an automated teller machine or any 
other electronic device that provides a 

the lessor 1 s premises 
person with a cash 

advance or cash withdrawal in an area on 
where games of chance are not conducted. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NOCC 53-06.1-06, 53-06.1-17 
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10-04.1-04-09. Lessor of gaming site- Suspension of licensed 
games of chance at a site. 

1. The attorney general may not license games of chance at a site 
for a period of ninety days if the lessor of the gaming site 
terminates a rental agreement with an organization without 
good cause. 

2. No lessor may charge an organization and no organization may 
pay more rent than allowed by section 10-04.1-04-10 for the 
maximum number of twenty-one tables set up and necessary for 
the playing of the game twenty-one at that site. However, an 
organization may place more tables at a gaming site than the 
organization or attorney general determines is necessary if 
the organization is not charged any rent by the lessor for the 
extra tables (see subsection 5 of section 10-04.1-03-02). 

History: Effective November 1, 1986; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-04-09.1. Special restriction on lessor. The attorney 
general may prohibit a lessor from having games of chance conducted at 
the lessor 1 s site if the lessor: 

1. Violates any prov1s1on of North Dakota Century Code chapter 
12.1-28 or 53-06.1, this article, or any other law or 
administrative rule of this state that questions the lessor 1 s 
good character, honesty, and integrity. 

2. Has prior activities, criminal record, reputation, habits, and 
associations that pose a threat to the public interest of this 
state or to the effective regulation and control of gaming, or 
create or enhance the dangers of unsuitable, unfair, or 
illegal practices, methods, and activities of gaming. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-04-09.2. Special restriction on gaming employee or 
volunteer. The attorney general may prohibit a person from conducting 
games of chance in North Dakota as a gaming employee or volunteer if the 
person: 

1. Violates any prov1s1on of North Dakota Century Code chapter 
12.1-28 or 53-06.1, this article, or any other law or 
administrative rule of this state that questions the person•s 
good character, honesty, and integrity. 
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2. Has prior activities, criminal record, reputation, habits, and 
associations that pose a threat to the public interest of this 
state or to the effective regulation and control of gaming, or 
create or enhance the dangers of unsuitable, unfair, or 
illegal practices, methods, and activities in the conduct of 
gaming or management and control of the gaming operation, 
including financial matters. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-06, 53-06.1-17 

10-04.1-04-09.3. Special restriction on player. 

1. The attorney general may prohibit a person from playing games 
of chance in North Dakota if the person: 

a. Violates any prov1s1on of North Dakota Century Code 
chapter 12.1-28 or 53-06.1, this article, or any other law 
or administrative rule of this state that questions the 
person's good character, honesty, and integrity. 

b. Has prior activities, criminal record, reputation, habits, 
and associations that pose a threat to the public interest 
of this state or to the effective regulation and control 
of gaming, or create or enhance the dangers of unsuitable, 
unfair, or illegal practices, methods, and activities in 
the play of gaming. 

2. An organization may prohibit a person from playing games of 
chance at the organization's gaming site if the organization 
believes that allowing that person to play may pose a threat 
to the public interest of this state or to the effective 
regulation and control of gaming or may create or enhance 
unsuitable, unfair, or illegal practices, methods, or 
activities in the play of gaming. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-06, 53-06.1-17 

10-04.1-04-10. Rental agreements. 

1. Every An eligible organization conducting games of chance at a 
site that is not owned by that organization~ must have in 
writing the conditions under which it is permitted the use and 
occupancy of that site. Stteh The agreement must be attested 
to by both the lessor and the organization. 
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2. At a minimum, every such agreement entered into pursuant to 
this section must contain, by affirmative or negative 
statement, the following information: 

a. Name of lessor if either of the following two conditions 
exist: 

(1) If the lessor is the legal owner of the site and the 
site has not been leased to a lessee. 

(2) If the site has been leased to a lessee and the 
lessee does not have the express responsibility and 
authority to execute rental agreements for the site. 

Otherwise, the name of the lessee of the site if the 
lessee has the express respons i bi 1 ity and authority to 
execute such rental agreements for the site. If the 
organization is to be a sublessee, then the lessee name 
must also be included. 

b. Name of the eligible organization. 

c. Term of the agreement which must be either on a fiscal 
year basis from July first to June thirtieth or, if the 
organization is licensed for a period shorter than a 
fiscal year, on the shorter period. The agreement may be 
for one or more years. However, if the provisions of the 
agreement become inconsistent with North Dakota Century 
Code chapter 53-06.1 and any amendments thereto, or any 
administrative rules adopted or formal directives issued 
by the attorney general, the term of the agreement~ 
must end on the date of the inconsistency. 

d. Monetary consideration, if any. 

e. Brief description of the general area being leased within 
the facility. 

f. The inclusion of the following statement statements with 
appropriate selections made for class 8 licensee 
applicants: 

ill "The lessor does hereby agree that the (lessor), 
(lessor's) spouse, (lessor's) common household 
members, (management), (management's) spouse, 
officers, and any on-call, temporary, or permanent 
employee or agent of the lessor who ±s i:n a posit:ion, 
indhidually "O"r collecti\1ely, t-o appxo\fe "O"r deny ttre 
~ shall not, directly or indirectly, participate 
in the selling, distributing, conducting, or 
assisting, "O"r playing in the conduct of games of 
chance at the site hexein leased." 
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(2) 11 The lessor does hereby agree that the (lessor), 
(lessor's) spouse, and (lessor's) common household 
member may not, directly or indirectly, participate 
in the play of games of chance at the site leased. 
Also, the (lessor's) (management), (management•s) 
spouse, officers, or any employee or agent of the 
lessor who is in a position, individually or 
collectively, to approve or deny the lease may not, 
directly or indirectly, participate in the play of 
games of chance at the site leased. 11 

g. A statement that the game of bingo is or is not the 
primary game of chance conducted on the site. 

h. A statement that the game of twenty-one is or is not 
conducted on the site. The number of twenty-one tables, 
if any, upon which the monthly rent is based. 

i. A statement that the game of charitable gaming tickets is 
or is not conducted on the site. 

3. Payment of rent pursuant to the agreement must be for a fixed 
dollar rate per month for the duration of the agreement, other 
agreed upon duration, or for a one-time event. Howe~et, ±f 
b-.:i:ng-o ±s the p t imat :y gam-e o-f chance c ond ttc ted on the rit-e -and 
If the lessor pays for variable and seasonal expenses, the 
organization's fixed dollar rate per month covets must cover 
variable and seasonal expenses, such as snow removal, 
air-conditioning, and heating; the lessor -and oxganization m-ay 

make a rate adj n s tn1e1t t £or the 1-a-si:- lll'01Tth o-f the t-erm o-f the 
agteement. Otherwise, the organization may pay the variable 
and seasonal expenses to the vendor. 

a. Graduated rate arrangements are prohibited. 

b. Other remuneration, in lieu of money, such as capital 
improvements, is prohibited. 

c. Percentage rates are prohibited. 

d. If the game of bingo is the primary game of chance 
conducted on the site, there is no limit on the monthly 
rent except that the amount be reasonable. Factors to 
consider in determining reasonable rent are time usage, 
floor space, local prevailing rates, availability of 
space, and available services. 

e. If the game of bingo is not the primary game of chance 
conducted on the site, the following applies: 

(1) If the game of twenty-one is conducted, for purposes 
of enforcing the maximum monthly rent of one hundred 
fifty dollars for each table on which the game of 
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twenty-one is played, the phrase 11 the number of 
tables on which the game of twenty-one is played 11 

(see North Dakota Century Code section 53-06.1-03.2) 
means the maximum number of tables set up and 
necessary for the playing of the game of twenty-one 
at that site . 

(2) If the game of charitable gaming tickets is 
conducted, the maximum monthly rent may not exceed: 

(a) If the game of twenty-one is conducted, in 
addition to the rent allowable for the game of 
twenty-one, fifty dollars. 

(b) If the game of twenty-one is not conducted, one 
hundred fifty dollars. 

(3) If the games of twenty-one and charitable gaming 
tickets are conducted by a licensed organizations 
organization at a special o"Zcasions occasion for five 
days or less per -during a month and the temporary 
site is a public or private building, the maximum 
rent the lessor can charge is twenty-five dollars per 
twenty-one table and ten dollars for the charitable 
gaming ticket activity, per special occasion. If 
only the game of charitable gaming tickets is 
conducted under Stteh those circumstances, the maximum 
rent the lessor can charge is twenty-five dollars for 
the charitable gaming ticket activity, per special 
occasion. 

(4) If the game of poker is conducted in conjunction with 
the game of bingo, twenty-one or charitable gaming 
tickets, or any combination, no additional rent is 
allowed. Otherwise, the rent amount for a poker 
occasion must be reasonable. 

f. Except a'S pt o~lided ~ subdh is ion d o-f subsection z o-f 
secl:ion 10 0~.1 OS 07. th-e- No organization may pay JTO any 
additional amount or rent from any source to the lessor of 
the site for any other purposes, such as office space, 
storage space, snow removal, janitorial service, 
equipment, and capital improvements, including signs, 
lighting, decorating, or any other item normally 
classified as a fixed asset, associated, directly or 
indirectly, with games of chance on the site. No 
organization may pay for any capital improvements of a 
leased gaming site. 

g. To other than a lessor of the organization 1 s gaming site, 
the organization may pay rent for office and storage 
space, the use of which is directly attributable to the 
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ancillary functions necessary for the conduct of games of 
chance. 

4. If the game of bingo is no longer the primary game of chance 
conducted on the site, the number of twenty-one tables 
necessary changes, or the game of charitable gaming tickets is 
discontinued so as to necessitate a change in the maximum rent 
which may be charged or any other change is agreed to or 
required, the appropriate change must first be made in the 
~ rental agreement. A copy of the amended~ rental 
agreement or any renegotiated agreements must be furnished to 
the attorney general on or before fourteen days prior to the 
effective date of the new agreement. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, i990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-03, 53-06.1-03.1, 53-06.1-03.2, 
53-06.1-03.3, 53-06.1-06, 53-06.1-17 

10-04.1-04-11. Person in charge and reporting of violations. 

1. Every A licensed organization shall designate an individual at 
each gaming site location as the person in charge. The 
governing board specified in section 10-04.1-04-03 is 
responsible for being aware of the conduct of the games of 
chance at that site and the adhetence t'O' compliance with the 
law and tegulations rules by the gaming employees, volunteers, 
lessor, membets. and pad:icipauts players. 

2. Violation Every licensed organization, distributor, gaming 
employee, or volunteer shall report any material violation of 
the law and tegulations nn:rst b-e made known rules, and any 
burglary, vandalism, or attempted tampering of gaming 
equipment immediately by the petson ±n chatge to the attorney 
genera 1 or a 1 oca 1 enforcement agency ±r chcumstances 
dictate. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-04-12. Restriction of site or gaming manager. A person 
may not ~ ±n the capacity o£ be a site or gaming manager for more than 
one licensed organization simultaneously. A site or gaming manager is a 
person who is responsible for managing the daily or overall gaming 
operation of the organization. Responsibilities may include personnel 
recruitment and termination, site selection, management, marketing, 
employee training, administrative and accounting control, budgeting, 
public relations, supervision, and compliance with the administrative 
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rules and law. This rule does not apply to a site or gaming manager of 
an organization whose total actual gross proceeds for the previous 
fiscal ~eat's £our qnarters year, for which gaming tax returns were 
filed, averaged t~<~ent~ fhe was Ci'ii""ehundred thousand dollars or less per 
qnarl:ei year. 

History: Effective November 1, 1986; amended effective June 1, 1990. 
General Authority: NOCC 53-06.1-17 
Law Implemented: NOCC 53-06.1-17 

10-04.1-04-13. Age limitation. Individnals A person under the 
age of twenty-one may not conduct, assist, or play any games of chance 
except for the games ~ bingo and raffles. No person under the age of 
sixteen may conduct or assist in the conduct of bingo. 

History: Effective November 1, 1986; amended effective June 1, 1990. 
General Authority: NOCC 53-06.1-17 
Law Implemented: NOCC 53-06.1-07.1, 53-06.1-17 

10-04.1-04-14. House rules. No house rule may conflict with 
state raw or th±s article North Dakota Century Code chapter 53-06.1 or 
this article. All house rules must be posted in a conspicuous location 
so that any player of that game to which the rules apply can readily 
read such those rules. 

History: Effective November 1, 1986; amended effective June 1, 1990. 
General Authority: NOCC 53-06.1-17 
Law Implemented: NOCC 53-06.1-17 

10-04.1-04-15. Display of licenses. All licenses and site 
authorizations granted by a local governing body or the attorney general 
must be prominently displayed at all times upon the licensed site in 
such a position as that they may be observed by persons participating in 
gaming activities on the site. 

History: Effective November 1, 1986; amended effective June 1, 1990. 
General Authority: NOCC 53-06.1-17 
Law Implemented: NOCC 53-06.1-17 

10-04.1-04-16. List of employees to be available on the site. 
The organization conducting games of chance shall prepare and have 
available on the site or sites a current list of all employees 
participating in the management or operation of the games of chance. 
5ttctt The list must contain the name, complete street address, ~ 
state, zip code, and telephone number. The list must be made available 
to the attorney general and law enforcement officials upon request. 

History: Effective November 1, 1986; amended effective June 1, 1990. 
General Authority: NOCC 53-06.1-17 
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Law Implemented: NDCC 53-06.1-17 

10-04.1-04-19. Credit play prohibited. 

1. All playing of games of chance must be on a cash basis. Cash 
includes checks. No organization may accept credit cards from 
any person for issuing a cash advance or playing games of 
chance. Credit may not be extended to any player. The 
consideration to play a game of chance must be collected in 
full, by cash or check, in advance of any play. No 
organization may grant a loan or gift of any kind at any time 
to a player. Organizations may establish policy concerning 
acceptance of checks, and need not accept checks. No 
organization may accept postdated checks, allow a player to 
alter a check, permit a deferred payment (for example - the 
organization accounting for the value of charitable gaming 
tickets played and winning tickets opened, then, at the end of 
play settling the difference with the player), permit a player 
to establish an account by a deposit of cash for purpose of 
making periodic withdrawals, or engage in any similar 
practice. The organization may allow a player to buy back a 
check with cash; however, the organization may not 
unnecessarily delay the bank deposit of that check to 
accommodate the buy back. The organization may return a 
player 1 s check to the player as part of a prize payout; 
however, this may only occur on the specific day in which the 
check was written. 

2. No organization may station or allow to be stationed an 
automated teller machine or any other electronic device that 
provides a person with a cash advance or cash withdrawal in an 
area on the gaming site where games of chance are conducted. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-04-20. Borrowing from gaming funds prohibited. No person 
may borrow or use gaming funds as a personal loan of any kind 
whatsoever. No gaming employee or volunteer may substitute a personal 
check for any gaming funds. 

History: Effective November 1, 1986; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-04-21. Use of twenty-one or poker chips as payment for 
drinks may be allowed. The organization and the lessor of the gaming 
site may mutually agree to allow players to use twenty-one or poker 
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chips as payment for drinks. The organization shall redeem those 
twenty-one or poker chips for cash in accord with either subsection 5 of 
section 10-04.1-10-10 or subsection q. o-f section 16 6lt.l 16.1 99. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NOCC 53-06.1-17 

10-04.1-04-22. Employees or and volunteers restricted in the play 
of games of chance. 

~ No organization may allow any a gaming employee or volunteer 
to play games any game of chance while on duty at the gaming 
site; however, if the organization 1 s total gross proceeds for 
the previous fiscal year, for which gaming tax returns were 
filed, was twenty-five thousand dollars or less, the 
organization may allow volunteers, except the bingo caller, to 
play bingo while on duty at the gaming site. For purposes o-f 
th±s ~ an A gaming employee or volunteer taking a 
temporary break is still considered on duty. Furthermore, £or 
single gttnte"S o-f charitable gaming tickets oni:y-; no 
organization TTtaY a-1-1-ow any jar operator i:"O' p-l-ay game-s o-f 
chance 'U1Tt-:H:- a-ft-er -f=r h-ottrs o-f ac l he p-l-ay h2rve occur I ed 
s±nee the jar operator was o££ dttty An organization may allow 
a gaming employee or volunteer to play bingo, raffles, 
punchboard, sports-pools, twenty-one, calcuttas, or poker 
while off duty at the gaming site. An organization may allow 
a gaming employee or volunteer to play a commingled game of 
charitable gaming tickets while off duty at the gaming site, 
but only after three hours of active play have occurred since 
the gaming employee or volunteer went off duty, or after two 
deals have been added to the commingled game since the gaming 
employee or volunteer went off duty. If an organization 
allows a gaming employee or volunteer to play any game of 
chance while on or off duty at the gaming site, the 
organization shall post that fact on the site in a form that 
is clear and legible, and at a location that is easily visible 
to the p 1 ayers. 

r-:- Pr.n or g an iz at ion that dtte-s a-1-1-ow any e mp 1 o :y e e or v o ltmt e e r i:"O' 
p-l-ay game-s o-f chance at- -a t-ime otiTer tm:m the t-ime allowed by 
sub sec t io11 + str-a:H: P"O""St that Ta-ct on the s-±te -:i:n -a -form that 
±s d:-e-ar -and legible, -and at- -a location that ±s easil31 visible 
i:"O' the pla31ers. 

3-:- ft ±s recommended that the organization not a-1-1-ow any emplo31ee 
or v o 1 un tee r i:"O' p-l-ay games o-f chance at- any o-f the 
organization's sites. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
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General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-04-23. Immediate family and common household members 
should be prohibited from playing ganre-s o-f chance a commingled game of 
charitable gaming tickets and twenty-one. * ±-s xeconnuended that~ 
oxganization establish a hou-s-e policy that ptoltibits a petsou, who :i:-s a 
spouse, child, patent, b:r:othet, sis'l:et, or membet o-f a conm1on household 
o-f any o-f~ oxganization•s emplo:9ees or "oluuteexs woxking at that 
s±t-e on that day;- £rom pia'S' ing g-ame-s: o-f chance at that "S"±t-e on t1nrl:- day-:­
An otganization that do-e-s a-l-i-ow -stteh: a person t-o pl-ay g-ame-s: o-f chance 
straH P"''St that -:faet on the s±t-e ±n: a -fo-rm that :i:-s d-e-ar and 1 eg ible , 
and at a location that ±-s easil37 t1isible t-o the plagexs No organization 
may knowingly allow a gaming employee's or volunteer's common household 
member, spouse, child, parent, brother, or sister of a jar operator to 
play a commingled game of charitable gaming tickets conducted by that 
jar operator, or of a dealer to play twenty-one conducted by that 
dealer, at the gaming site while the gaming employee or volunteer is on 
duty. 

History: Effective November 1, 1986; amended effective June 1, 1990. 
General Authority: NOCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-04-24. Employees and volunteers prohibited from providing 
any inside information. No employee or volunteer of the organization 
may provide any inside information to any person, by any means 
whatsoever, related to any game of chance. However, if the attorney 
general or local law enforcement officials request that information 
during the course of an audit, investigation, or review, an employee or 
volunteer shall provide the information only after the attorney general 
or local law enforcement officials provide proper identification to the 
employee or volunteer. 

History: Effective November 1, 1986; amended effective October 1, 1987~ 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-04-25. More strict house rules permitted. The 
organization may establish house rules that are more strict than the 
provisions of article 10-04.1 and North Dakota Century Code chapter 
53-06.1. Examples of more strict house rules are: 

1. The organization's gaming employees or volunteers may not play 
g-ame-s: any game of chance at the organization's sites. 

2. No player of any game 
parent, brother, sister, 

of chance may be a spouse, child, 
or member o-f a common household 
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member of any of the organization's gaming employees or 
volunteers working at that site on that day. 

History: Effective November 1, 1986; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NOCC 53-06.1-17 

10-04.1-04-26. Waiver of administrative rules. The attorney 
general may waive the application of any administrative rule when the 
attorney general considers it necessary for the interest of the public, 
organization, or distributor, or manufacturer. 

History: Effective November 1, 1986; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-04-27. Policies and ptocedutes Policy manual. Every 
eligible The organization shall have a current written policies and 
procedures policy manual regarding its conduct and play of games of 
chance readily available for inspection review by the attorney general, 
local law enforcement officials, and players at each gaming site 
licensed to- conduct games 'V"f chance. This policy manual must at least 
include the organization's house rules, and procedures for resolving a 
question, dispute, or violation of law or rules by any person. This 
policy manual may b-e not include the organization's wtilten s 9 stem 'V"f 
internal control prescribed controls required by section 10-04.1-05-02. 

History: Effective October 1, 1987; amended effective June 1, 1990. 
General Authority: NOCC 53-06.1-17 
Law Implemented: NOCC 53-06.1-17 

10-04.1-04-28. Bonding or theft insurance must be considered. 
The organization's governing board shall at least on an annual basis 
consider whether to provide or not provide bonding or theft insurance 
for those gaming employees who are in a fiduciary position of the gaming 
operation. The governing board's decision must be included in the 
minutes or other proper records of the organization. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NOCC 53-06.1-17 

10-04.1-04-29. Gaming employees and volunteers shall read the law 
and administrative rules. 

1. Each gaming employee and volunteer of the organization shall 
read the provisions of the law, North Dakota Century Code 
chapter 53-06.1, and chapters of this article, that relate 
directly and indirectly to the gaming employee's or 
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volunteer's job duties. The organization is primarily 
responsible for designating the prov1s1ons of the law and 
chapters of the North Dakota Administrative Code that must be 
read by the gaming employee or volunteer. 

2. Each gaming employee and volunteer shall acknowledge in 
writing that the gaming employee or volunteer has read and 
understands the provisions of the law and chapters of the 
North Dakota Administrative Code relating to the gaming 
employee's or volunteer's job duties. The acknowledgment must 
occur within fourteen days of the date the gaming employee or 
volunteer commences employment. The acknowledgment must be 
part of the organization's permanent personnel file of the 
gaming employee or volunteer. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-04-30. Discontinuance of gaming. If and when an 
organization discontinues gaming by license revocation, nonrenewal of a 
license to conduct games of chance, relinquishment of license, or by any 
other means, the organization shall return all licenses and site 
authorizations to the attorney general and return all unplayed games to 
the attorney general or licensed distributor within five days after 
discontinuance of gaming. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-04-31. Independent contractor prohibited. Except for a 
twenty-one drop box cash count by a licensed and bonded provider of 
security or security agency and a distributor or accountant providing 
bookkeeping services, no organization may employ an independent 
contractor for the conduct of games of chance. Only a member or 
employee of an organization or a member of a bona fide auxiliary, 
working for or without compensation, may conduct games of chance. An 
organization may employ, on a temporary basis, a person to serve in an 
advisory capacity only. This person may not manage, control, or conduct 
the organization 1 s games of chance. 

History: Effective June 1, 1990. 
General Authority: NOCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-05-01. General accounting records. Every An eligible 
organization shall maintain complete, accurate, and legible general 
accounting records with detailed, supporting, subsidiary records 
sufficient to furnish information regarding all transactions pertaining 
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to games of chance, including gross proceeds, prizes, adjusted gross 
proceeds, actual cash profit, bank deposits, cash long and short, 
expenses, eligible use contributions, and all other accounting 
transactions. Stteh The records must be retained for a petiod o£ three 
years from the ena--of the quarter £or in which the recotds are~ 
gaming activity occurred unless the organization is released by the 
attorney general from this requirement as to any patticulat tecotds. 
The records must be maintained in North Dakota. 

History: Effective November 1, 1986; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-05-02. System of internal control. In order to 
adequately determine its liability for taxes under North Dakota Century 
Code section 53-06.1-12, and the proper determination of net proceeds to 
be devoted under subsection 7 of North Dakota Century Code section 
53-06.1-06, the governing board of every licensed organization shall, 
prior to the commencement of the actual operation of games· of chance, 
establish and have available for review, a written system of internal 
accounting and administrative controls relative to gaming operations. 
When requested by the attorney general, an organization shall r±re 
provide a copy of their internal accounting and administrative control 
system w±th to the attorney general. The attorney general may require 
that the organization revise its internal accounting and administrative 
control system if the system does not meet the internal control 
objectives provided by section 10-04.1-05-03. No organization may 
permit any person to review this system, except for the attorney 
general, law enforcement official, authorized gaming employees and 
volunteers, and a person serving in an advisory capacity. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-05-03. Internal control objectives. 

1. The system of accounting control telathte to ga111ing opetatioas 
must provide a plan of organization and a description of the 
procedures and records which are designed to provide 
reasonable assurance that the following general objectives 
will be attained: 

a. Transactions are executed in accordance with management's 
general or specific authorization. 

b. Transactions are recorded as necessary to properly record 
gaming proceeds, and to maintain accountability for 
assets. 

42 



c. Access to assets is permitted only in accordance with 
management's authorization. 

d. The recorded accountability for assets is compared with 
the existing assets at reasonable intervals and 
appropriate action is taken with respect to differences. 

2. The system of administrative control :telathe t-o gaming 
ope:tat±ons must provide a plan of organization which includes 
appropriate segregation of functional responsiuilities and 
sound practices to be followed in the performance of these 
duties by competent and qualified personnel. The plan of 
organization must describe the interrelationship of functions 
and the division of responsibilities upon which the system of 
internal control :telathe t-o gaming ope:taLions is based. 

3. Should the attorney general determine that a system of 
internal control or any amendment thereto is inadequate, the 
attorney general shall give written notice to the organization 
of such that inadequacy. Upon receipt of Stteh that notice~ 
the organization shall take immediate steps to remedy the 
inadequacy and shall notify the attorney general in writing of 
such those steps, including the filing of any necessary 
amendments to the system. Should the organization fail to 
remedy the inadequacy within sixty days following receipt of 
such that notice, it is deemed to be in violation of this 
artic~and is subject to disciplinary actions in accordance 
with the rules and law. The attorney general shall publish, 
and make available to the licensed organizations, general 
guidelines for the organizations' use in developing -internal 
control systems. 

History: Effective November 1, 1986; amended effective October 1, 1987~ 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-05-04. General gaming bank account Class A and class B. 

1. ~ eligible A class A and class B organization shall 
maintain at least one checking general gaming bank account at 
a financial institution, located within the state of North 
Dakota, for each license issued. This account may be used for 
payment of gaming expenses. A class A and class B 
organization may transfer funds to the organization's general 
operating account from which expenses may be paid. The 
general operating account must be at a financial institution 
located within the state of North Dakota. All documentation 
supporting any gaming expense must be maintained in the state 
of North Dakota. 
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2. ~ organization "ShaH furnish an "authorization +a inspect 
hank records" +a the attorney general (subsection 5 o-f section 
19 9-'t.l 93 Sit). 

3-:- Interest earned on this account 1 s funds lm:t'Si:- b-e included ±n: 
~proceeds is classified as other income. 

3. Service fees of this account are a gaming expense. 

4. As provided by subsection 1 of North Dakota Century Code 
section 53-06.1-11 and subsection 1 of section 10-04.1-07-07, 
no organization may deposit nongaming funds into the general 
gaming bank account. However, an organization may deposit 
nongaming funds into the general gaming bank account if such 
that deposit is a reimbursement of excess gaming expenses 
(section 10-04.1-05-08). 

5. €-l-a-ss A class A organizations lm:t'Si:- organization shall maintain 
the general gaming bank account for the devotion of net 
proceeds £oT the actual to eligible uses. These disbursements 
are subject to the time limitation provided by subsection 2 of 
section 10-04.1-12-01. Transfers may n-e-e b-e made No class A 
organization may transfer intended eligible use funds to the 
general £ttnd operating account of the organization bttt. 
Eligible use disbursements must be made directly to the 
ultimate use. Gaming expenses associated directly or 
indirectly with gaming activity are not an eligible use. 

6. Class 8 organizations l1lU"S't shall also maintain a charitable 
gaming trust fund bank account~e section 10-04.1-05-05. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-11, 53-06.1-17 

B. 
10-04.1-05-05. Charitable gaming trust fund bank account - Class 

1. Tn order +a To ensure that the entire net proceeds are devoted 
to an eligible tts"e'S use, ~class 8 organizations organization 
that r±re files a tax return under section 10-04.1-11-01 shall 
establish a charitable gaming trust fund bank account at a 
financial institution, located within the state of NOrth 
Dakota, as a separate bank account. Th±s Except to reimburse 
the account for a negative imbalance, this account must 
receive only those transfers from the special general gaming 
bank account established for each license number (section 
10-04.1-05-04). 5tteh The transfers constitute the devoting of 
net proceeds (section-10-04.1-12-01). From this account the 
disbursements for the actual eligible uses must be made and in 
no instance may the balances of this account be used for any 
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other purpose. ~ If an organization may use the gaming 
net proceeds for uses benefiting that organization, these 
disbursements are not subject to any time limitations provided 
that the organization reapplies for a license to conduct games 
of chance before July first of each year or does not 
relinquish the license; otherwise, the disbursements must 
occur within ninety days of the expiration or relinquishment 
of the license unless an extension is requested in writing of 
the attorney general and an extension is granted. If an 
organization cannot use gaming net proceeds for uses 
benefiting that organization, these disbursements are subject 
to the time limitations provided by subsection 2 of section 
10-04.1-12-01. Transfers may not be made to the general £ttnd 
operating account or any other bank account of the 
organization but must be made to the ultimate use. Gaming 
e.ocpenses associated w±ttr gaming acti11ity are not an eligible 
ttSe7 However, if compensation that qualifies as an eligible 
use is paid from the organization•s general operating account, 
the organization may transfer funds to this account. This· 
transfer must be documented by a supporting schedule. 

2. Interest earned on this account 1 s funds must be included in 
the account and disbursed for eligible uses. 

3. Service fees must be an adjustment to the account. 

History: Effective November 1, 1986; amended effective October 1, 1987~ 
June 1, 1990. 
General Authority: NOCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-02, 53-06.1-11, 53-06.1-17 

10-04.1-05-05.1. Supplemental bank account- Class A. A class A 
organization may establish no more than one supplemental bank account 
for a predesignated purpose to which gaming net proceeds may be 
transferred. This bank account may only be used to temporarily hold the 
net proceeds pending the devotion to an eligible use. The devotion of 
these funds is subject to the time limitations provided by subsection 2 
of section 10-04.1-12-01. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NOCC 53-06.1-17 

10-04.1-05-06. Method of accounting. 

1. Every eligible organization shall determine its gross proceeds 
and prizes for games of chance on the following basis: 

a. Cash basis - bingo (including sales of gift certificates), 
charitable gaming tickets, twenty-one, poker, and series 
of rafflewheel ticket games tickets. 
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b. Accrual basis -charitable gaming tickeh club specials, 
tip boards, seal boards, punchboards, professional sports 
pools, calcuttas, and raffles (excluding series of 
rafflewheel ticket games tickets). 

2. Every eligible organization shall determine its expenses on 
either the cash or accrual basis which must be consistently 
applied, except: 

a. Inventory items of punchboards, series of....,rafflewheel 
tickets, sports-pool boards, calcutta boards, deals of 
charitable gaming tickets, including club specials, tip 
boards, and seal boards, and paper bingo cards must be 
determined on the accrual basis. 

b. The tmt taxes imposed by North Dakota Century Code section 
sections 53-06.1-12 and 53-06.1-12.2 must be deducted on 
the accrual basis. 

History: Effective November 1, 1986; amended effective October 1, 1987~ 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-05-07. Special expense restrictions. 

1. Every licensed organization is allowed a: forty fhe percentage 
an expense limitation of fifty percent of the first two 
hundred thousand dollars of total adjusted gross proceeds £or 
e.<penses incurred ±n and forty-five percent of adjusted gross 
proceeds in excess of two hundred thousand dollars, per 
quarter, for the conduct of games of chance. The dollar 
amount of the forty fi~e expense percentage limitation may be 
used for any purpose, provided that such the use does not 
violate North Dakota Century Code chapter 53-06.1 and any 
amendments thereto, or any administrative rules adopted or 
formal directives issued by the attorney general. However, 
ttre organization 'Sinrl± report ttre t-ota± dollar amount o-f ±t'S' 
actual gaming e.<penses on ttre North Dakota gaming t1!x teturu 
to enable th-e attorney genetal to determine tt ttre 
otganization' s actual e.<:penses W'e're' gteater than ttre 
forty five percentage limitation £or e.<:penses on a: quarterly 
basis. 

2. No organization may base any employee 1 s compensation on a 
participatory percentage of the actual or budgeted gross 
proceeds-:- Compensation includes wages, salaties, bonuses, and 
a:!:± 'O'ther £arms o-f remuneration £or services rendered, 
adjusted gross proceeds, or net proceeds of gaming activity~ 
The organization may pay fixed bonuses through an incentive 
program. Examples of authOriZed fixed bonuses include: 
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a. Bonus of a certain amount to the gaming employees or 
volunteers of a gaming site if the organization's 
percent-of-accuracy of commingled games of charitable 
gaming tickets for that gaming site for a quarter was 
ninety-eight and one-half percent or greater. 
Percent-of-accuracy is computed as actual cash profit 
divided by actual adjusted gross proceeds. No bonus may 
be limited to only selected gaming employees or 
volunteers. 

b. Bonus of a certain amount to the gaming employees or 
volunteers of a gaming site if the organization's actual 
net income for that gaming site for a quarter equaled or 
exceeded the budgeted net income. Net income is computed 
as gross proceeds less prizes, North Dakota excise tax, 
gaming tax, and all direct and indirect expenses 
regardless of the expense percentage limitation amount. 
No bonus may be limited to only selected gaming employees 
or volunteers. 

3. m addition t-o the rent restrictions prol'ided by subsection 3 
o-f section 10 Olt.l Oft 10, the follo1dng ~:-

1!r." The rent l1ttt'St be r e as onab 1 e . Factors t-o consider -±n 
determining reasonable rent are t-ime-; fi-o-or space, :1:-oerl 
ptet~ailing tales, availability o-f space, and available 
sert~ices. 

b-:- N-o rent c-an be pa±d by an organization determined t-o be 
closely connected accordance section 
10 OJt.l 03 03. 

c-:- The organization nm:y P'1'!Y rent £-or eqttipment tt'S'e'd t-o 
coltdttct game-s o-f chance. 

d-:- To- other than a lessor o-f the organization's gaming 'Site-; 

the organization nm:y pay rent £-or office and storage 
space, the ttSe o-f wh±eh ±s directly attributable to the 
aucillar y fmtc t ions necessat y £-or the condttc t o-f ~ o-f 
chance. !fh±s rttl-e nm:y be wail'ed ±f the organizatiou 
requests, -±n writing, apptot~al -from the attorney general 
and apptot~al ±s granted. 

~ For any advertising done, by the lessor or any other person, 
related to games of chance at a site, the organization's share 
of expense, if any, may not exceed a reasonable prorated 
amount of the total expense based on the ratio that the 
advertisement advertises gaming in relation to the whole 
advertisement. Any payment for advertising by an organization 
that is other than reasonable will create a presumption of a 
circumvention by the organization of the rent restrictions of 
this section. 
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57 4. The amount of any player check returned by a bank to the 
organization as unpaid for whatever reason, including 
nonsufficient funds, and is uncollectible by the organization 
is ~ a gaming expense towards the forty five expense 
percentage limitation and may be paid by the organization 1 s 
general operating bank account or general gaming bank account. 

6-7 5 . The forty five expense percentage l i mi tat ion £-or expenses 
amount or any other source of funds may not be used by the 
organization for any purpose to circumvent the rent 
restrictions of North Dakota Century Code sections 
53-06.1-03 . 1, 53-06.1-03.2, 53-06.1-03.3, or subsection 3 of 
section 10-04 . 1-04-10 , or of this section. 

T7 6. If a door prize is awarded as a promotion of gam~s of chance, 
the organization 1 s cost of the door prize rnry b-e either ~ a 
gaming expense towards the forty five expense percentage 
limitation o-r a 11ongaming e.<pense and may be paid from the 
organization 1 s general operating bank account or general 
gaming bank account . The cost of the door prize may not be 
deducted as a prize towards the adjusted gross proceeds . 

7 . Effect i ve January 1, 1990, a net cash short incurred in games 
of chance for a quarter i s classi f ied as a gaming expense 
towards the expense percentage limitation. A net cash long 
incurred i n games of chance for a quarter is c lassified as 
income on the gaming tax return. However , a cash short 
related to a game that is determined by the attorney general 
to be defective may be a deduction toward the adjusted gross 
proceeds. 

8 . The monetary fine imposed on an organization by the attorney 
general i n accordance wi th section 10-04.1-13-04 . 1 is a gaming 
expense towards the expense percentage limitation and may be 
paid by the organization 1 s general operating bank account or 
general gaming bank account. 

9. Only unexchanged and unopened charitable gaming tickets of a 
commingled game may be accounted f or as unsold or defective 
when the game is closed for reporting the game 1 s activity on 
the gaming tax return. No exchanged set, in part or as a 
whole , may be accounted for as unsold or defective. For a 
stapled set of jar tickets (for example, four jar tickets 
stapled as one set), no jar ticket of that set may be opened 
or partially opened for that stapled set, in part or as a 
whole, to be accounted for as unsold or defective . For an 
unstapled jar ticket, that jar ticket may not be opened or 
partially opened for that jar ticket to be accounted for as 
unsold or defective . An organization shall account for any 
unsold or defective jar tickets of a partial stapled set of 
jar tickets (set containing less than the standard number of 
j ar tickets stapled as one set) and any single unsold or 
defective jar ticket at a proportional selling price of a 
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stapled set of . jar tickets. For example, if the standard 
number of jar tickets in a stapled set is four and this set 
sells for one dollar, a single unsold or defective jar ticket 
is to be accounted for as twenty-five cents. 

10. If an organization exchanges foreign currency into United 
States of America currency, any amount of gain or loss 
incurred on the exchange rate between the organization's value 
of the foreign currency to a player and the bank's value of 
that foreign currency when it is exchanged is a gaming expense 
toward the expense percentage limitation. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NOCC 53-06.1-06, 53-06.1-11, 53-06.1-17 

10-04.1-05-08. Expense 1 imitation. If the dollar amount O"f the 
forty five expense percentage limitation £'O'r e.<penses amount is less 
than the actual expenses for a fiscal year, the excess of the actual 
expenditures is required to be reimbursed to the general gaming bank 
account by the general operating account of the licensed eligible 
organization by the due date of the North Dakota gaming tax return for 
the quarter ended June thirtieth. Funds g±ven Net proceeds devoted to 
the licensed eligible organization by its own gaming operation, or any 
other gaming operation in this state, may not be used to pay the excess 
of expenses over the expense percentage limitation. The organiz:al:iou ±s 
ultimately liable £'O'r any nnreimbursed e.<cess gaming e.<penses. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-11, 53-06.1-17 

10-04.1-05-09. Payment and reconciliation O"f e.<penses. Where 
gaming e.<penditnres 1tt'e rrot- p-a-id ditectly from the general gamiug hank 
account, 'd'S -in the ea"S"e O"f the allocation O"f salary e.<penses, 
reimbursement i:-o the disbuxsing £ttrrd from the general gaming hank 
ace o nul rm:rst be nrade by the dtte d-at-e O"f the N-o-rth D ako l a gaming tax 
retuxn. Sttctr reimbursement rm:rst b-e suppoxted by a detailed 
reconciliation. Tournament income and prize. A tournament fee charged 
a player for entry into a twenty-one or poker tournament and the cost of 
the tournament prize awarded must be netted to determine the amount 
reportable on the North Dakota gaming tax return. The net amount for 
twenty-one is classified as other income. The net amount for poker is 
classified as gross proceeds. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53 66.1 11, 53-06.1-17 
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10-04.1-05-10. Reconciliation of net proceeds carryover and trust 
fund carryover. 

1. In order for the organization to timely identify and resolve 
any negative imbalance between the organization 1 s general 
gaming bank account check register balance and the net 
proceeds carryover, the organization shall do a reconciliation 
which must be filed with the gaming tax return for the quarter 
ended June thirtieth. The organization shall use a 
reconciliation form prescribed by the attorney general. 

2. For a class B organization, in order to timely identify and 
resolve any negative imbalance between the organization•s 
charitable gaming trust fund bank account check register 
balance and the trust fund carryover, the organization shall 
do a reconciliation which must be filed with the gaming tax 
return for the quarter ended June thirtieth. The organization 
shall use a reconciliation form prescribed by the attorney 
general. 

3. The amount of any negative imbalance, caused by any reason 
whatsoever, determined by subsections 1 and 2 must be 
deposited in the respective general gaming bank account or 
charitable gaming trust fund bank account by the 
organization 1 s general operating account 'O"f the licensed 
eligible otgallization by the due date of the North Dakota 
gaming tax return for the quarter ended June thirtieth7 Pttnds 
g-i-ven t"O the licensed eligible organization by ±t-:s own gaming 
opetaliolt. 0"1' any ottrer gaming opetatiolt ±n i:iT±s stale. m-ay 
no-t- b-e ttS"e"d t-o pay the imbalance or any other time authorized 
by the attorney general. The organization is ultimately 
liable for any negative imbalance. The organization shall 
provide the attorney general with evidential documentation of 
the reimbursement of any negative imbalance. This 
documentation must accompany the reconciliation form 
referenced by subsections 1 and 2. 

4. When requested by the attorney general, the organization shall 
do a reconciliation as provided by subsections 1 and 2 on a 
more frequent basis than annually. 

History: Effective November 1, 1986; amended effective October 1, 1987~ 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-05-11. Valuation of prizes. For purposes of computing 
adjusted gross proceeds, noncash prizes must be valued at actual cost to 
the organization. A donated merchandise prize is valued at zero for 
computing prizes on the gaming tax return. 

History: Effective November 1, 1986; amended effective June 1, 1990. 
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General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-05-13. Signature attestation. 

1. An organization 1 s governing board member or top official shall 
actually sign the North Dakota gaming tax return as an 
attestation that the gaming tax return accurately represents 
the organization•s gaming activity. 

2. The signature or initials of any person on a gaming record, 
report, or statement attests that to the best knowledge of 
that person the information on the gaming record or report is 
true and correct. If a person knowingly signs a false gaming 
record or report, it is a class A misdemeanor. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-16, 53-06.1-17 

10-04.1-05-14. Independent audit required for certain 
organizations. An organization that has total adjusted gross proceeds 
of four hundred thousand dollars or more for a fiscal year, July first 
through June thirtieth, sha 11 have an independent fi nanci a 1 and 
compliance audit conducted of the organization•s gaming operation. The 
audit must be conducted in conformity with generally accepted auditing 
standards of the American institute of certified public accountants. 
The organization shall provide a copy of the complete audit report to 
the attorney general. The audit must meet the objectives prescribed by 
the attorney general. This rule applies to the fiscal year beginning 
July 1, 1990. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-06-01. Bingo. 11 8ingo 11 is that a game of chance in which 
each player receives one or more cards, for which consideration has been 
paid, each of which is marked off into squares arranged in vertical and 
horizontal rows. Each playing square is designated by a number, 
letter, or combination of numbers and letters. The organization 
announces the prize prior to the start of each game unless a fixed 
schedule of games and their prizes is posted on the site in a form that 
is clear and legible and at a location that is easily visible to the 
p 1 ayers. Except for the conduct of 11 bonanza bi ngo 11 (see subsection 20 
of section 10-04.1-06-03), the players manually cover squares as the 
operator o£ such same bingo caller announces the number, letter, or 
combination of numbers and letters either displayed by an electronic 
random number generator or appearing on a ball selected by chance, 
either manually or mechanically, from a receptacle in which have been 
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placed balls bearing numbers, letters, or combinations of numbers and 
letters corresponding to the system used for designating the squares. 
The winner of each game is the player or players first properly covering 
a predetermined and distinct pattern of squares on a card being used by 
the player or players. The pattern may not be a certain number of 
randomly positioned squares selected by the player or selected by the 
particular numbers and letters of the bingo balls called by the 
organization. The organization shall conspicuously post a notice on the 
site containing the organization•s special policies related to a sharing 
of the designated prize required as a result of multiple winners on the 
last immediately called number on identically priced or differently 
priced bingo cards (for example, the sa±es ~selling price and prize 
payont value of goTd colored premium bingo cards being greater than the 
sa±es ~ selling price and prize payont value of green colored 
regular cards), includiug. The policies must include the following: 

1. If the designated prize cousists o-f is cash and all the 
verified winners bingo on identically priced bingo cards, the 
total amount o-f the cash prize must be divided equally between 
'O'r am-olTg the Verified WinnerS-; provided, hOWeVet, that.:,_ 
However, the organization ha-s the option o-f ronndiug may round 
fractional dollars to the nerl higher lowest or highest 
dollar. 

2. If the designated prize is cash and the verified winners bingo 
on differently priced bingo cards, the organization shall do 
one of the following: 

a. Award each verified winner of each differently priced 
bingo card the designated cash prize for the respective 
priced bingo card. For example, if two players bingo on 
regular cards with a prize value of sixty dollars and one 
player bingos on a premium card with a prize value of one 
hundred twenty dollars, the organization shall award sixty 
dollars to each of the two players who bingo on regular 
cards and award one hundred twenty dollars to the player 
who bingos on the premium card. 

b. Award each verified winner of each differently priced 
bingo card a distributive share of the designated cash 
prize for the respective priced bingo card. For example, 
if two players bingo on regular cards with a prize value 
of sixty dollars and one player bingos on a premium card 
with a prize value of one hundred twenty dollars, the 
organization shall award thirty dollars to each of the two 
players who bingo on regular cards and award one hundred 
twenty dollars to the player who bingos on the premium 
card. 

c. Award each verified winner of each differently priced 
bingo card a ratable part of the designated cash prize for 
the respective priced bingo card. This ratable part is 
the ratio that each winner is in relation to the total 
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number of winners of all the differently priced bingo 
cards. To illustrate, if three players bingo on 
differently priced bingo cards, each player is one of 
three players and therefore is to be awarded one-third of 
the designated cash prize for each player's respectively 
priced bingo card. For example, if two players bingo on 
regular cards with a prize value of sixty dollars and one 
player bingos on a premium card with a prize value of one 
hundred twenty dollars~ the organization shall award 
twenty dollars (sixty dollars divided by three) to each of 
the two players who bingo on regular cards and award forty 
dollars (one hundred twenty dollars divided by three) to 
the player who bingos on the premium card. 

3. If the designated prize consists 'V"f <!Itt ±t-ent 'V"f tangible 
petsonal ptopetty, is merchandise, -or other things other i:tran 
cash and this prize-cannot be divided, the tr±ngo organization 
shall awatd. ±f the designated pr±z:-e cannot b-e dhided, 
snbstitute ptizes ~ do one of the following: 

a. Award each verified winnerT a substitute merchandise prize 
provided, IIowecet. that the substitute prizes must, 
insofar as possible, be of equal value to each other and 
.as a whole, equal the current retail price of the otiginal 
designated prize. Mexcltandise pxizes A merchandise prize 
may be redeemable or convertible into cash at the 
discretion of the organization. Except £or g±ft 
cettificates ptot~ided by subsection 5 'V"f section 
1 0 0 ~ . 1 0 6 0 3 , no b±ngo pr±z:-e may b-e a chance -:i:n the entry 
-:i:n any game 'V'f chance . 

b. Award a certain cash split amount that must be disclosed 
in the bingo program and be announced prior to the bingo 
session. 

c. Conduct a playoff game between the verified winners. 

3-:- 4. Notwithstanding the fotegoing subsections 1, 2, and 3, an 
organization may establish minimum prizes. 

History: Effective November 1, 1986; amended effective October 1, 1987~ 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-06, 53-06.1-07, 53-06.1-17 

10-04.1-06-02. Bingo equipment to be used. The conduct of bingo, 
including bingo conducted in a bar, must include the following items: -

1. A blower machine or other device from which balls are 
withdrawn or an electronic random number generator. 
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2. If an electronic random number generator is not used, a set of 
balls bearing the numbers, letters, or combinations of numbers 
and letters corresponding to the bingo cards in play, either 
seventy-five or ninety balls. The balls must be available for 
inspection by the players before a bingo session begins to 
determine that all are present and in operating condition. 
Each numbered ball must be essentially equal as to size, 
weight, shape, and balance and as to all other characteristics 
that may control their selection and all must be free from any 
defects and be present in the receptacle before each game is 
begun. 

3. Paper bingo cards (synonymous with specials, throwaways, and 
disposables) that provide a player with the opportunity to 
select and print the numbers on the card may be used; 
provided, that at least all of the following requirements are 
met: 

a. The cards must be at least two-part carbonless and contain 
a control number. 

b. The card must have at least twenty-five squares arranged 
in five vertical and five horizontal rows w-±th a: ma.dmnnr 
o-f '01Te- 'fr-e-e 'Sp'a:"C'C'.--The letters 8, I, N, G, 0 must be 
preprinted above the five vertical columns. 

c. AXr Each of the squares must have a: one number printed 
therein by the player; however, the midd~space may be a 
free space. The numbers printed must correspond with the 
numbers and letters of the bingo balls, as follows: 

P2 Numbers one through fifteen in the 11 811 column. 

(21 Numbers sixteen through thirty in the 11 111 column. 

(32 Numbers thirty-one through forty-five in the 11N11 
column. 

( 4 2 Numbers forty-six through sixty in the 11 G11 column. 

(52 Numbers sixty-one through seventy-five in the 11 011 
column. 

d. The numbers must be printed clearly legibly, using a 
ballpoint pen~ by the player. 

e. A number cannot be repeated on the card. 

f. After the card is completed, the player shall provide the 
organization with the daplicate original part of the card 
prior to the start of the game. The player retains the 
origbtal duplicate part of the card. 
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g. The organization shall verify the winning card by matching 
the original part of the card to the duplicate part. 

h. The card must be voided if it is unclear or altered. 

4. ather eqaipment may he 'tl"'S'ett ft:rr the putpose 'CTf displaying 
nambets ami lellets called t-o the pnblic, ami 'S'ttCit fatJtilate 
ami 'S"'"'l1Td amplification system "l!l'S ±s necessaty ft:rr the 
convenience rm'Cl comfott 'CTf the playets ami the oxganiz:ation. 
On a daily basis the organization shall test its bingo 
equipment to determine whether it is working properly. If the 
equipment is malfunctioning or a light bulb on a flashboard is 
burned out, the organization shall immediately arrange for the 
repair of the equipment and replace the light bulb. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-06-03. Manner of conducting bingo. The conducting of a 
bingo session must be according to the following rules: 

1. The organization shall post a clear and legible sign on the 
site where bingo is played containing the rules governing the 
conduct of bingo. 

2. No organization may reserve, or allow to be reserved, any 
bingo card for use by players except braille cards or other 
cards for use by legally blind or disabled players. 

3. Legally blind players may use their personal braille cards 
when an organization does not provide sucn those cards. The 
organization has the right to inspect,-ana-to reject, any 
personal braille card. A legally blind or disabled person may 
use a braille card or reserved hard card in place of a 
purchased paper bingo card. 

4. If an organization does not restrict duplicate hard cards or 
duplicate paper bingo cards from being in play for a game, the 
organization shall conspicuously post that fact or notify all 
players prior to their purchase of bingo cards that there is a 
possibility that duplicate cards will be in play possibly 
resulting in multiple winners for a game. Duplicate hard 
cards are cards with the same series number (card number) 
regardless of the color of the cards. Duplicate paper bingo 
cards are cards with the same series number (card number) 
regardless of the color of the cards or manufacturer assigned 
serial number. 

5. No organization may have advance 'S"l!l3:-e-s 'CTf Jri:ng-o- catds, sell 
gift certificates towards the purchase of bingo cards, or 
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award gift certificates as bingo prizes for a bingo session 
unless at least all of the following requirements are met: 

a. The advance ~ and gift certificates must be 
individually accounted for by the organization. 

b. The organization shall issue a receipt to the purchaser or 
bingo winner to evidence the sale or win. 

c. The player shall redeem the receipt and the receipt must 
be retained by the organization. 

d. The player is 
when the receipt 
10 Olt.l 06 03). 

issued the bingo cards at the gaming site 
is redeemed (subsection 6 'O'f section 

5.1. If an organization changes a publicly announced bingo program 
for a session, the organization shall notify the player of the 
change prior to the player's purchase of bingo cards for that 
session at the gaming site. 

5.2. If an organization sells two or more differently priced bingo 
cards or packages (for example, regular, premium, and super) 
for a particular bingo game that provide for two or more 
different bingo prize values, the organization shall 
differentiate each differently priced card by a method that 
enables the organization and players to clearly and easily 
distinguish which specific priced card incurred the bingo for 
the respective bingo prize value. 

5.3. If an organization accepts a bingo card or package discount 
coupon, the redeemed coupon must be signed by the player. If 
a specific dollar value is not preprinted on the redeemed 
coupon, the organization shall write the value of the bingo 
card or package purchased by the player on the face of that 
coupon. The organization shall retain the coupon as part of 
the bingo session's daily accounting records. The coupon must 
be retained for at least one year. 

6. All issuances of bingo cards to the players must take place 
upon the site immediately preceding or during the bingo 
session for which the cards were purchased. 

7. Two or more sets of paper bingo cards may not intentionally be 
used at the same time if they have identical manufactured 
assigned serial numbers when ~ b±ngo cards are 
subdivision b of subsection 5 of section 10-04.1-06-09 is 
being used for receipting gross proceeds for a particular 
bingo game. 

8. Bingo cards must be sold and paid for prior to the start of a 
specified game or specified number of games when they are 
progressive. Cards may not be sold for a game in progress 
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8.1. 

after the first number of that game is called or displayed. 
However, this subsection does not apply to a ''bonanza bingo" 
game. 

Unless the gaming site incurs an electrical power loss, there 
is inclement weather, the organization experiences an 
extraordinary incident, or a player has an emergency, no 
organization may refund to a player any part or all of the 
player's purchase price of bingo cards. 

9. No player may separate a paper bingo card when there are two 
or more faces on one sheet (for example, a "thtee on" 
11 three-on-one 11 which has three faces on one sheet). 

10. No player may play bingo cards not purchased from the 
organization for that bingo session or more bingo cards than 
were actually paid for. Th±s 1::"'trl:-e d-o-e-s m:rt:- ptohibit At the 
organization's discretion, a player £rom shating may share the 
player's purchased bingo cards or package with another person. 
The organization shall post its policy at a location that is 
easily visible to players or shall disclose this policy in the 
bingo program. 

10.1. If a person has a bingo card in the person's possession and 
the person has not paid for the privilege of playing the bingo 
card for the game being conducted or the person has not been 
shared a bingo card or package (see subsection 10) by another 
person, the organization shall apply particular procedures to 
ensure that the person does not play the bingo card. At a 
minimum, the organization shall require the person to turn the 
bingo card face down. This rule generally applies when an 
organization sells bingo hard cards prior to the start of each 
individual bingo game. 

11. No bingo game may be conducted to include a winner determined 
other than by the matching of letters and numbers on a bingo 
card with letters and numbers called actually drawn by the 
organization, in competition among all players in a bingo 
game. 

12. The particular arrangement of numbers required to be covered 
in order to win a bingo game must be clearly described and 
verbally announced to the players immediately before each game 
is begun unless the description of the game is the same as the 
preceding game. 

12.1. Fo-r If an organization conducts a bingo game in which eithet a 
potential cash prize and>'ot or the current retail price of a 
potential merchandise prize is five hundred dollars or 
greater, or if an organization sells two or more different 
priced bingo cards for a particular bingo game (see 
subsection 5.2), the organization shall document the winning 
'C'a'I"d-s card by eithet one of the following methods: 
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a. Use an electronic bingo card ~alidator verifier. 

b. Tape- record 'O"r maintain Maintain a written record of the 
called bingo numbers, including the winning series number 
stated 1!tl-attd by an organization employee 'O"r volunteer +s-e-e 
subsection +T o-f section 10 Oif.1 06 03). The organization 
sha:l± retain i:tre t-ape- recording 'O"r written record :for rl 
~a period o-f thirty days- information specified by 
paragraphs 1 through 7 of subdivision c. 

c. Audio tape the bingo caller during the particular bingo 
game and retain the tape for at least thirty days. When a 
player bingos, the gaming employee or volunteer shall 
state in a clear and loud tone the following: 

(1) Game number. 

(2) Card series number, if a paper bingo card incurred 
the bingo. 

(3) Cash register receipt number, if applicable. 

(4) Type (regular, premium, super) of card. 

(5) Amount of the cash prize or a description of the 
merchandise prize won. 

(6) Last number called. 

(7) Pattern on which the player bingoed. 

13. Immediately following the drawing of each ball in a bingo 
game, the caller shall manually display the letter and number 
on the ball to the players in that room. However, this 
subsection is not app l i cab 1 e to "speedba 11 11 bingo or when an 
organization uses a television monitor to display the letter 
and number on the ball. 

13.1. If an electronic random number generator is used in a bingo 
game, the organization shall ensure that the letter and number 
displayed is visually seen by the players in that room. 

14. The letter 1 etters and number either numbers on the b-aH ba 11 s 
or displayed by an electronic random number generator mus~ 
called out~ -ro- ttre drawing in exact sequence of the next 
~balls drawn from a blower or wire cage or ~ -ro- the 
display o-f in exact sequence of the next letter letters and 
number numbers displayed by an electronic random number 
generator. 

15. The use of a flashboard is optional and the number and letter 
lit is not necessarily official. The actual number and letter 
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on the ball drawn, rather than the letter and number called, 
is official. 

16. A Except for a 11 bonanza bingo 11 game, a winner is determined 
when a specified predetermined and distinct pattern of called 
drawn numbers appears on a card on the immediately last drawn 
Tetter and number and a player has timely called bingo. 

17. Immediately upon a bingo player declaring a winning 
combination of letters and numbers, the winning series number 
must be stated aloud by an organization a gaming employee or 
volunteer. The winning card must be verified by an 
organization employee or volunteer and at least one neutral 
player unless an electronic bingo card ~alidator verifier is 
used. 

17.1. An organization may offer a variety of bingo prizes for a 
bingo game that enables a winning player to select or win one 
of several predetermined prizes or an additional prize through 
the play of a game of skill and not a legal or illegal game of 
chance if the player is not required to give anything of 
value, such as the player 1 s cash or merchandise prize, to 
participate. The organization shall inform the player of the 
variety of bingo prizes prior to the selection or play by the 
player. 

17.2. The organization may conduct a qualifying type bingo game 
whereby a player who wins a certain game wins, besides the 
designated prize, an opportunity to play in a special bingo 
game, along with other qualifying players, at a particular 
time and date for a certain prize. The player shall purchase 
a bingo card in order to participate in the special bingo 
game. 

17.3. A player may bingo more than one time on the same bingo card 
when an organization plays more than one predetermined and 
distinct pattern on a bingo card for one or more progressive 
type games. 

17.4. The organization shall conspicuously post a clear and legible 
notice on the site at a location that is easily visible to the 
players regarding the organization•s policies of when a bingo 
player has timely called bingo and which gaming employees or 
volunteers are authorized to acknowledge the player 1 s called 
bingo. The organization shall announce these policies prior 
to the start of each bingo session. The organization shall 
adopt one of the following three option policies regarding a 
timely called bingo: 

a. A bingo player is considered to have timely called bingo 
if the player called the word 11 bingo" or other word 
required by the organization before the bingo caller 
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utters any sound of the letter or number of the next bingo 
ball to be called. 

b. A bingo player is considered to have timely called bingo 
if the player called the word 11 bingo 11 or other word 
required by the organization before the bingo caller 
verbally announces the whole letter of the next bingo ball 
to be called. 

c. A bingo player is considered to have timely called bingo 
if the p 1 ayer ca 11 ed the word 11 bi ngo 11 or other word 
required by the organization before the bingo caller 
verbally announces the whole letter and number of the next 
bingo ball to be called. 

17.5. If an organization awards a bonus to a winning bingo player 
when the bonus is based on a factor (player wearing a 
particular cap) incidental to the bingo program, the bonus 
opportunity must be disclosed in the bingo program, calendar, 
or flyer, or be announced prior to the bingo session and must 
be accounted for by the organization. 

18. Upon a bingo player declaring a winning bingo, if the next 
ball is out of the machine, it must be removed from the 
machine and must be the next ball to be called in the event 
the declared winning bingo is not valid. 

19. Cash register receipts and ticket receipts for bingo must be 
kept in view at all times. A player's bingo is void if the 
player has more bingo cards than that represented by the cash 
register receipt or ticket. 

20. No organization may conduct 11 bonanza bingo 11 unless at least 
all of the following requirements are met: 

a. The organization carrs initially draws a predesignated 
quantity of bingo numbers (for example - £±fty forty-five 
numbers) before the actual playing of that bonanza bingo 
game. 

b. Bonanza bingo cards ~ must be sealed when they are 
sold to the players. 

c. Bonanza bingo cards can be sold throughout the bingo 
session. However, no bonanza bingo cards may be sold 
after the actual bonanza bingo game starts which is when 
the organization calls the next continuous number (for 
example fift:y fitst forty-sixth number) during ttre 
actual bonanza b-±ngo game. 

d. Prior to the start of the actual bonanza bingo game, the 
organization shall do a full accounting of the 
floorworkers' sales of bonanza bingo cards as prescribed 
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by section 10-04.1-06-10. This accounting requires that 
floorworkers return the unsold 11 singles 11 and 11 discounted 
sets 11 of bonanza bingo cards and turn in the exchanged 
(players• partially played cards) bonanza bingo cards and 
the cash related to the sold cards. No floorworker may 
turn in any exchanged bonanza bingo card to the 
organization after the start of the actual bonanza bingo 
game. 

e. Prior to the start of the actual bonanza bingo game, an 
organization employee or volunteer and at least one 
neutral player shall verify· that the actual number and 
letter on the balls initially d~awn are correctly 
displayed on a flashboard or any other type of posting 
device. 

f. No player wins unless all the numbers for the 
predetermined bingo pattern on the player 1 s bonanza bingo 
card have been called. 

e7 ~ If a player bingos before the next continuous number (for 
example - fifty fixst forty-sixth number) is called, the 
player or players must be awarded the designated prize. 
During the actual bonanza bingo game, the organization 
shall call the next continuous number, if necessary, (for 
example - fifty fixst forty-sixth number) and so on until 
a player successfully bingos and is awarded the designated 
prize. 

T7 h. A bonanza bingo game may not extend beyond a bingo 
session. 

i. If an organization 1 s policy permits a player to exchange a 
partially played bonanza bingo card for a new bonanza 
bingo card and pay a discounted or exchange card price for 
the new card, the organization shall retain the player 1 s 
partially played card as part of the daily accounting 
records of that bingo session. The exchanged bonanza 
bingo cards must be retained for at least thirty days. 

21. No flooxwoxkex gaming employee or volunteer may assist a 
player in the play of the player 1 s bingo card. However, a 
special gaming employee or volunteer whose sole function is to 
assist playexs a handicapped player may assist a that player. 

22. No organization may allow a person under eighteen years of age 
to play bingo at the gaming site unless at least one of the 
following conditions apply: 

a. The person is accompanied by an adult who is at least 
eighteen years of age when that person buys the bingo card 
or package and an adult accompanies that person during the 
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whole bingo session. The adult may not be a gaming 
employee or volunteer on duty at the bingo session. 

b. The bingo session is conducted by an organization that has 
been issued a local permit. 

c. The bingo session 1 s potential primary prize does not 
exceed one thousand dollars, and the aggregate of 
potential bingo prizes does not exceed six thousand 
dollars annually. 

23. No organization may conduct a game of charitable gaming 
tickets during the time interval between bingo sessions unless 
the organization allows any bona fide person to enter the site 
during this interval to play charitable gaming tickets. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-07.1, 53-06.1-17 

10-04.1-06-07. Cash register receipts for recording gross 
proceeds. The cash register receipting method ±s llotmall:v may be used 
by an organization to record the b±ngo gross proceeds by the issuance of 
consecutively numbered cash register receipts to account for the sale of 
bingo card packages, bingo hard cards, and bingo paper cards, excluding 
any floorworker sales. 

1. If a cash register is used, a consecutively numbered receipt 
containing at least the following information must be provided 
to the player: 

a. Name of the gaming site or organization. 

b. Date of the bingo session. 

C. Amount 'O"f nroney p-a±d £-or the oppot tunH:v t'O' phy Selling 
price of the bingo card or package. 

d. Type of bingo earrls card or package sold (for example, a 
particular h±ngo package regular, premium, or super). 

e. Consecutive customer receipt number. 

2. The cash register must have at least a consecutive four digit 
customer receipt number which does not return to zero at the 
conclusion of any period of use. Fu:tthet Also, any cash 
register used must retain its transaction count between uses 
whether or not its power source is interrupted. 

3. The cash register must have sufficient keys 
separately each type of sare bingo card or package 
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must provide a total for each type of sale recorded. A 
discounted bingo card or package sold must be accounted for by 
a separate key or a method that will adequately determine the 
total discount for each type of sale recorded. 

4. · All cash register receipts for voids, cunderrings, overrings, 
no sales, and any other related receipts must be retained with 
the daily bingo records. 

5. All transactions, customer receipt numbers, and control totals 
must be recorded on the tape retained in the cash register. 
The internal tape, showing these transactions, must be 
retained with the daily bingo records. If the cash register 
is used by the organization for purposes other than recording 
the receipts from bingo, the internal cash register tapes from 
the other uses must also be retained for at least three years. 

6-:- \il: itt en appx oval nn::rst he obtained £rom the at torne~ genet al 
fo-r tt"S"e o-f a c-a-sh I e g is t e I wh::i:ch do-es rtO"t- nrerl the 
requiiellients o-f th±s section ~may contain adequate control 
feattues. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-06-08. Ticket receipts for recording gross proceeds. The 
ticket receipting method ±s no1111all:y may be used by an organization to 
record the b±ngo gross proceeds by the issuance of consecutively 
numbered tickets as receipts to account for the sale of bingo card 
packages, bingo hard cards, and bingo paper cards, including any 
floorworker sales. If tickets are used for receipting, the following 
conditions must be met: 

1. All tickets on a roll must be preprinted with a consecutive 
number. 

2. Tickets must be issued consecutively off of a roll. 

3. A log must be maintained, listing the date each roll of 
tickets is purchased or obtained by the organization, the 
color, the beginning ticket number, the ending ticket number, 
and the number of tickets on that roll. All tickets ticket 
rolls received must be entered in the log upon being received. 

4. The organization shall record in its daily records, the color 
of the ticket, the selling value of the ticket, the lowest 
numbered ticket, and the highest numbered ticket issued as a 
receipt from each separate roll of tickets used. Each ticket 
on a like colored roll must be valued at the same price for 
computing actual gross proceeds. Tickets issued for each type 

63 



of sale must be recorded separately. Any ticket not issued as 
a receipt during a session that bears a number falling below 
the highest numbered ticket issued along with any leftover 
tickets from the end of the roll which will not be sold must 
be retaine9 by the organization as a part of its daily records 
and must ~not be otherwise used or disposed of by the 
organization. 

History: Effective November 1, 1986; amended effective October 1, 1987~ 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-06-09. Paper bingo cards for receipting gross proceeds. 
The paper bingo card receipting method ±s normally may be used by an 
organization to record the b7ttgo gross proceeds from the sale of paper 
bingo cards wh-±ch are not accoanted fi:n:o by any~ receipting method. 
Paper bingo cards themselves may be used as the receipt required by this 
rule provided that: 

1. Each card must have printed on its face both its 
series number and the serial number assigned 
manufacturer. Each set of cards must have the 
series numbers consecutively numbered through the 
the first card to the last card. 

individual 
by the 

individual 
set, from 

2. Each card sold represents a specific amount of money which has 
been paid to the organization. 

3. Each card containing the same manufacturer assigned serial 
number is consecutively issued and sold for the same price as 
each other card with the same manufacturer assigned serial 
number sold for any particular bingo game. 

4. A log must be maintained, listing the date each set of cards 
is purchased or obtained by the organization, manufacturer 
assigned serial number, color, number of faces per card, 
beginning series number, and number of cards per set. All 
cards received must be entered in the log upon being received. 

5. The daily records contain information as prescribed by either 
of the following methods; 

a. The number of cards taken from inventory which must be 
physically counted and verified by at least two persons 
who shall sign or initial such that verification, the 
color of the cards, and the selling price of the cards. 
All cards issued for each type of sale must be recorded 
separately. The number of cards issaed taken from 
inventory but not sold must be physically counted and 
verified by at least two persons who shall sign or initial 
such that verification prior to the cards being returned 
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to inventory. The daily records must include the total 
number of cards issued taken from inventory, returned to 
inventory, and sold, mTd: ttre totrl amount '0£ actual gro'S"S 

proceeds and eash Tons or~ (difference between the 
number of cards taken from and returned to inventory). 

b. The manufacturer assigned serial number, color of the 
card, selling price of the card, beginning series number, 
and ending series number issued as a receipt for each set 
of cards used. Cards issued for each type of sale must be 
recorded separately. However, when there are two or more 
faces on one sheet (for example, a "t:hree on" 
11 three-on-one 11

) and therefore, two or more series numbers 
appear on a card the lowest series number must be used to 
determine the beginning number sold and the ending number 
sold. Each time the series numbering of the cards breaks, 
a separate entry must be made in the records. Cards which 
were not issued as receipts during a session, that bear a 
series number below the highest numbered card issued must 
be retained by the organization as a part of its daily 
records, and must not be otherwise used or disposed of by 
the organization. Any leftover cards not issued from the 
set must be accounted for by the organization. 

History: Effective November 1, 1986; amended effective October 1, 1987~ 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-06-10. Floorworker sales report for receipting gross 
proceeds. The floorworker sales report receipting method ±s- normall:9 
may be used by an organization to record ttre gross proceeds from the 
sale of paper bingo cards, by floorworkers, wtrieh are not acconnted £'0'1" 
by any -ottrer receipting method. A floorworker sales report must be 
controlled £'0'1" eaeh g1!1TI'e receipted by th-i-s n1ethod completed by an 
employee or volunteer who is not a floorworker and the report~ must 
at least contain all the following information for each game; howe~ 
except for a 11 bonanza bingo" game, the information required by 
subsections 9 and 10 may be recorded for the bingo session: 

1. Game number. 

2. Floorworkers 1 names or assigned numbers. 

3. Sales value of each card 11 single 11 and 11 packet 11
• 

4. Number of card 11 singles 11 and 11 packets 11 issued to each 
floorworker for sale, including legibly signing or initialing 
by each floorworker to evidence the issuance. However, if an 
organization sells several card "singles" to a player at a 
discount (for example, three 11 singles 11 for the price of two 
"singles"), the number of discounted sets must be 
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predetermined and separately accounted for when issued to the 
floorworker for sale. 

5. Number of card "singles 11 and 11 packets 11 returned by each 
floorworker as unsold. 

6. 

7. 

Number of card 11 singles 11 and 11 packets 11 sold by each 
floorworker computed as the difference between the number 
issued and returned. 

Value of the number of card 11 singles 11 

each floorworker computed as-the sales 
"single11 and 11 packet" multiplied by 
"singles" and "packets" sold. 

and "packets" sold by 
value of each card 
the number of card 

8. Amount of cash turned in to the cashier by each floorworker, 
including legibly signing or initialing by each floorworker to 
evidence the amount. 

9. Amount of cash long or short by each floorworker computed as 
the difference between the value of the number of card 
"singles 11 and "packets" sold (see subsection 7) and the cash 
turned in (see subsection 8) to the cashier. 

10. Total number of card "singles 11 and 11 packets 11 issued, 
and sold, and~ total value of the number of card 
ana "packets" sold total amount of cash turned 
cashier~ and total cash long or short. 

returned, 
11 singles" 
in to the 

11. The counts as required by this section must be done by both 
the floorworker and an employee or volunteer who is not a 
floorworker. 

12. After the floorworker sales report is completed, the employee 
or volunteer who controlled the report shall legibly sign or 
initial and date this report. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NOCC 53-06.1-17 

10-04.1-06-11. Use of checkers for recording gross proceeds. The 
checker receipting method ±s normally may be used by an organization 
that sells each bingo hard card or bingo paper card prior to the start 
of each individual bingo game and that~ not record~ b±ngo gross 

proceeds by -any ottrer receipting method. When using the checker system 
to account for bingo gross proceeds, at least one checker must be 
engaged for each bingo session. 
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1. A checker control report must be completed for each session by 
a checker who is not a floorworker and the report must contain 
at least the following information: 

a. Game numbers. 

b. Number of bingo card 11 singles 11 and "discounted singles" 
(for example, three 11 singles 11 for the price of two 
"singles") counted in play by each game number. 

c. Sales value of each bingo card "single" and "discounted 
singles 11 by each game number. 

d. Amount of actual gross proceeds computed as the total 
number of bingo card 11 singles 11 and 11 discounted singles 11 

counted in play multiplied by the sales value of each 
bingo card 11 single 11 and 11 discounted singles 11 by each game 
number and totaled for the bingo session. 

e. Certification by the checker that the report is correct, 
including the checker's legible signature and date. 

2. A cashier receipting report must be completed for each session 
by a cashier who is not a floorworker and the report must 
contain at least the following information: 

a. Game numbers. 

b. Floorworkers' names. 

c. Amount of cash turned in to the cashier by each game 
number. 

d. Amount of prizes paid by the cashier by each game number. 

£7 e. Amount of total adjusted gross proceeds computed as the 
difference between the actual gross proc~~9s from the 
checker control report and the total amount of actual 
prizes from the prize register +s-ee section 
16 6Jt.l 66 12). 

e7 f. Amount of actual cash profit for the bingo session 
computed as the tota 1 amount of cash ttu:ned ±n ~ 
pt h:es p-a±d by e-aclr ganre numbet and totaled £or tiTe b-:i:rtgo 
session on hand at the end of the bingo session, less the 
amounts of the starting cash bank, prizes paid by check 
that were not cashed at the site, and the actual cost of 
any merchandise prize previously paid by check. 

g. Amount of cash long or short for the bingo session 
computed as the difference between the total amount of 
actual cash profit computed by subdivision e f of this 
subsection and the total adjusted gross proceeds computed 
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by subdivision£ e of this subsection. Cash is short if 
the adjusted gross proceeds exceeds the actual cash 
profit. Any cash long or short must be explained in the 
organization 1 s daily records. 

h. Certification by the cashier that the report is correct, 
including the cashier 1 s legible signature and date. 

3. The organization may be required to use a checker control 
report and a cashier receipting report that account for each 
bingo session•s ~proceeds and cash Xong or short activity 
by indhidnal fl oorworker if it is determined by the attorney 
general that the organization 1 s bingo activity has resulted in 
abnormal cash shortages. 

-it-;- ~~ritten appro~;~al 1!l't1'St b-e £±r-st obtained £rom tiTe attorney 
general £or ttS"e 'O"f a checker control report or a cashier 
r e c e ip t ixxg r ep or t , or b-oth-; wh±ch d-cre-s not nreet tiTe 
reqairements 'O"f th±s section bttt may contaiu adeqaate control 
featares. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-06-12. Register required for prizes. 

1. All prizes issued in bingo games must be accounted for by the 
organization on a register at the time the prize is issued to 
each plager winner. 

2. Iloweller, a p-r-±-te registet ±s not reqaiied ±£ tiTe organization 
tt'S'e"S checkers £or recotding ~ proceeds +-see section 
19 91f.1 96 11) wmm tiTe ttrt:rl cash and merchandise p-r-±-te 
11alaes ±n aggregate £or a session do not e.<ceed thre-e handred 
dollars. 

Ea-ch register £or ptizes 1!l't1'St inclnde The organization shall 
legibly print, in ink, at least the following information: 

a. Name of the gaming site. 

b. Date of the bingo session. 

c. Game number. 

d. Amount of the cash prize or a description and value of the 
merchandise prize won. 

e. Name and Full name, street address (if available) or rural 
route or post-office box number, city, state, and zip code 
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of the winner. However, if the organization makes a 
record of the win for this cash prize, the organization 
does not need to include the winner's street address, 
city, state, or zip code on the prize register. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-06-13. Record of the win. 

T7 When any player wins a cash prize greater than one hundred 
dollars, the organization shall make a record of the win. 
However, the attorney general may require any organization to 
make a record of the win of any cash prize amount determined 
by the attorney general. The record of the win must be 
completed for the total cash prize payout regardless if the 
player intends to split the player's cash prize with another 
player. The record of the win must consist of a sequentially 
numbered check drawn from the general gaming bank account or a 
sequentially numbered receipt7 , and the check or receipt must 
include at least the following information: 

7:--:- The etre-ek or r e e e ip t 
required on the pr±re 
10 04.1 06 12. 

llrtt'S't include rl :1::-ea-st the in for tna t ion 
register -as prescribed by section 

3-:- H the p<!tyee ±s actually known by the organization, the record 
o-f the w±n llrtt'S't include the payee's driver's license number. 

1. The 
the 

a. 

b. 

c. 

d. 

e. 

f. 

organization shall legibly print, in ink, on the face of 
check or receipt at least the following: 

Name of the gaming site. 

Date of the bingo session. 

Game number. 

Amount of the cash prize. 

Date of the cash prize payout if this date is different 
than the date of the bingo session. 

Full name, street address (if available) or rural route or 
post-office box number, city, state, and zip code of the 
payee. 

"r.- .9..:.. H the p<!tyee ±s not known by the organization Unless the 
organization maintains current master records of player 
identification information, the record of the win must 
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include the payee's driver's license number, including 
state of license registration. The organization is 
responsible for the accuracy of the master records. This 
information must be identified by the organization 
directly from the payee's pictured driver's license. If 
the payee does not have a pictured driver's license, the 
organization mttst shall indicate the payee's full name and 
conect addtess which wrli: include i:tre..!. street address ill 
available) or rural route or post-office box number, city, 
and state, and zip code which must be taken from another 
£arm at least two other forms of identification. The 
organization shall determine the real identity of the 
payee and require such additional proof of identification 
from a reliable source as is necessary to properly 
establish the payee's identity. The organization may not 
pay out any prize unless and until the payee has fully and 
accurately furnished to the organization all information 
required by this section. If the payee does not have a 
pictured driver's license or at least two forms of 
identification, the organization shall mail the cash prize 
to the payee. 

5-:- * ±s t ecommended that i:tre ot ganiz:at ion a-:1-s-o make- a t ecot d o-f 
i:tre win £or C'a'"Sh ptizes e-qtt"a"l- t-o -on-e hundted dollats. 

h. Legible signature or initials of the organization 
representative who completed the record of the win. 

2. After the record of the win is completed by the organization, 
the payee shall legibly sign and date, in ink, the record of 
the win to acknowledge the cash prize amount. 

History: Effective November 1, 1986; amended effective October 1, 1987~ 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-11, 53-06.1-17 

10-04.1-06-13.1. Person prohibited from falsifying the prize 
register or record of the win. 

1. No gaming employee or volunteer or player may falsify any 
information of a prize register or record of the win. No 
gaming employee or volunteer may willfully or deliberately 
disregard the requirement of section 10-04.1-06-12 or 
10-04.1-06-13 in completing the prize register or record of 
the win and intentionally or unintentionally through 
negligence of responsibility falsify or permit a player to 
falsify the prize register or record of the win when the 
exercise of reasonable care by the gaming employee or 
volunteer would have prevented or detected the player's 
falsification, including a player's conspiracy with another 
person to have the other person claim the cash prize. No 
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player may knowingly or willfully provide or conspire with 
another person to provide false player identification 
information in deliberate disregard of the requirement of 
section 10-04.1-06-12 or 10-04.1-06-13. No player who has 
actually won a cash prize of any amount may through a 
fraudulent scheme have any other person claim the cash prize. 

2. If the organization determines that a player has falsified, 
attempted to falsify, or conspired with another person to 
falsify the prize register or record of the win, the 
organization shall deny the player the cash prize and notify 
the attorney general or a local law enforcement agency. 

3. The organization may post a clear and legible notice 
conspicuous location at the gaming site to notify persons 
the prohibition against attempts to falsify or falsifying 
prize register or record of the win and warn of 
consequences of violating this prohibition. 

History: Effective June 1, 1990. 
General Authority: NDCC 53~06.1-17 
Law Implemented: NDCC 53-06.1-17 

in a 
of 

the 
the 

10-04.1-06-13.2. Reconciliation of inventory control records of 
paper bingo cards. 

1. The organization shall, on at least a quarterly basis, compare 
its inventory control records as described by subdivision e of 
subsection 2 of section 10-04.1-06-14, of paper bingo cards, 
including collated booklets, that are recorded as being unsold 
to paper bingo cards, including collated booklets, that are 
actually in inventory as unsold. The organization shall make 
a physical count and reconcile any difference. The 
reconciliation must be performed by a person who is 
independent of the person who has custody of the physical 
inventory of the paper bingo cards, including the site manager 
and gaming manager. 

2. The organization shall document in writing that the 
reconciliation was performed. The documentation must include 
at least the following information: 

a. Name and job position of the person who performed the 
reconciliation. 

b. Date the reconciliation is conducted. 

c. Procedure employed. 

d. Result and corrective action taken. 
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e. Legible signature 
reconciliation. 

History: Effective June 1, 1990. 
General Authority: NOCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

of the person who performed the 

10-04.1-06-14. Recordkeeping system required. 

1. A licensed organization shall retain daily accounting records 
with regard to bingo games for a petiod o£ three years from 
the end of the quarter Tor 1fl which the tecotds are kept bingo 
activity occurred unless the organization is released by the 
attorney general from this requirement. The records must be 
maintained in the state of North Dakota. 

2. The recordkeeping system must include at least the following 
records for each bingo session: 

a. The gross proceeds collected for each separate type of 
sale, of any kind, for bingo games including, but not 
limited to, regular games, early bird games, blackout 
games, or special games. These gross proceeds are to be 
supported by proper receipting records as required. 

b. The amount paid out for cash prizes on and the actual cost 
of merchandise prizes for each bingo game suppotted by the 
otganizatiou's pr-i7:e registet or checker co11hol report 
session. 

c. Records documenting the starting and ending cash bank 
wh±eh sna±± on hand. Unless there is only one gaming 
employee or volunteer scheduled on duty, the count of the 
cash must be verified by at least two persons who shall 
sign or initial Stteh and date that verification. 

d. Recotds ptodding a~ reconciliation-. by rit-e-;- (summary) 
of gross proceeds, prizes (cash and merchandise), adjusted 
gross proceeds, actual cash profit, cash long or short, 
and bank deposit. 

e. Inventory control records of paper bingo cards Tor 
maintai11ing accouHLability o£ the purchases and 'ttS'e"S o£ 
Stteh cards. : 

(1) Master control records which must include for each 
primary color of cards and each type of collated 
booklets, at least the name of the distributor, sales 
invoice number and date of the purchase, quantity 
purchased, date received, date of issuance to a site, 
and site name. 
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(2) Site control records which must include for each 
primary color of cards and each type of collated 
booklets, at least the quantity received at a site, 
date received, site name, and quantity issued and 
returned during each bingo session according to the 
organization's receipting method used. 

f. Record of the win as required by section 10-04.1-06-13. 

g. The number of players in attendance, time the attendance 
count was taken, and a copy of the schedule of games and 
the i r p r i z e S-; anti ttre munb er anti p-r±ee 'O'f ea:rtts 'S"''3:-d by 
typ-e. 

3. All daily records must be completed by use of a nonerasable 
ink pen and be legibly signed or initialed and dated by the 
person completing the record. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-06-15. Actual cash profit bank deposit required by 
licensed organizations. For bingo, the actual cash profit, less the 
increase or plus the decrease in the normal starting cash bank for the 
next session•s activity, plus the amount of prizes paid by check that 
were not cashed at the site and the actual cost of any merchandise 
prizes previously paid by check, must be deposited intact in the 
organization's general gaming bank account no later than the fifth 
banking day following the day of the bingo session. If the organization 
prepares a deposit slip for the deposit of actual cash profit from only 
one bingo session, the validated bank deposit slip or receipt must 
contain a reference to bingo, date of the bingo session, deposit amount, 
and be included as part of the daily accounting records of that bingo 
session. If the organization prepares one deposit slip for the deposit 
of actual cash profit from more than one bingo session or other gaming 
activity, or both, the organization shall prepare a supporting schedule 
which lists, by each game activity, the information required to be 
referenced on the validated bank deposit slip or receipt in accordance 
with this section and sections 10-04.1-07-10 (raffles), 10-04.1-08-11 
(charitable gaming tickets and punchboards), 10-04.1-09-04 (professional 
sports pools), 10-04.1-10-23 (twenty-one), and 10-04.1-10.1-25 (poker)~ 
and 10-04.1-10.2-06 (calcuttas). The total of the deposit amounts 
listed on the supporting schedule must reconcile to the validated bank 
deposit slip or receipt amount. This supporting schedule or a copy must 
be included as part of the daily accounting records of each game 
activity. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
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Law Implemented: NDCC 53-06.1-17 

10-04.1-07-01. Raffles. A "raffle" is a game of chance in which 
the prize or prizes are won by one or more of numerous persons buying a 
raffle ticket or rafflewheel tickets. The winner or winners is 
determined by either drawing a ticket stub or other detachable section 
from a receptacle holding the ticket stubs or other detachable sections 
corresponding to all tickets sold or, use of a rafflewheel for a raffle 
involving rafflewheel tickets. A calendar raffle is a type of raffle in 
which the raffle ticket stub or other detachable section of the raffle 
ticket purchased by a player is entered in two or more raffle drawing 
occasions held on predetermined days over an extended period of time for 
predetermined prizes. The conduct of a raffle is the raffle drawing 
occasion. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-07, 53-06.1-17 

use. 
10-04.1-07-02. Raffle tickets - Limitations and requirements for 

1. Tickets for entry into a raffle drawing must be sold 
separately and each constitutes a separate and equal chance to 
win with all other tickets sold. No person may be required to 
purchase more than one ticket, o~ to pay for anything other 
than the ticket, in order to enter any such raffle. An 
organization may sell several raffle tickets to a person at a 
discount (for example, three tickets for the price of two 
tickets); however, a discounted ticket must be specifically 
designated as a discounted ticket and the number of discounted 
tickets must be predetermined and separately issued and 
accounted for when issued to the ticket sellers for sale. 

1.1. No organization may allow any raffle ticket seller to retain a 
raffle ticket for free or retain the value of a raffle ticket 
as consideration for the raffle ticket seller•s sale of a 
certain quantity of tickets. 

2. All tickets for use in any raffle must have a stub or other 
detachable section, be consecutively numbered, and be 
accounted for separately. The Except for the application of 
section 10-04.1-07-05.1, the ticket stub or other detachable 
section of the ticket must bear a duplicate number 
corresponding to the number on the ticket and must contain the 
purchaser 1 s name, complete address, and telephone number. 
Both parts must be imprinted with sequential numbers. 

3. Except as provided by subdivision d of subsection ~ 4 of North 
Dakota Century Code section 53-06.1-03, no organization may 
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sell raffle tickets on a site where a different eligible 
organization is licensed or is issued a .local permit 
authorized to conduct games of chance. 

4. No Except for the application of section 10-04.1-07-05.1, no 
person may be required to be present at a raffle drawing in 
order to be eligible for the prize drawing. A statement 
setting forth this condition must be~ ~ conspicaously 
on eaeh ~affle ticket and on all promotional material 
concerning the raffle. 

5. In conducting a drawing in connection with any raffle, each 
ticket seller shall return to the organization the stub or 
other detachable section of all tickets sold. The 
organization shall then place each stub or other detachable 
section into a receptacle out of which the winning stubs or 
other detachable sections are to be drawn. Such receptacle 
must be designed so that each stub or other detachable section 
placed therein has an equal opportunity with every other stub 
or other detachable section to be the one withdrawn. 

6. The organization shall return a player 1 s purchase price of a 
raffle ticket to the player if the stub or other detachable 
section of the player 1 s purchased ticket was not placed into 
the receptacle for the raffle drawing occasion. 

7. No organization may conduct a calendar raffle for other than 
the fiscal year beginning July first and ending June 
thirtieth. 

8. No organization may conduct any raffle drawing occasion, 
including a calendar raffle, unless at least two gaming 
employees or volunteers are present for the drawing. Both 
persons shall document the name of the winner in writing and 
sign and date the document attesting to the result of the 
raffle drawing occasion. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NOCC 53-06.1-17 
Law Implemented: NOCC 53-06.1-17 

10-04.1-07-02.1. 
requirements for use. 

Rafflewheel tickets Limitations and 

1. All rafflewheel tickets must be preprinted, detachable from 
the rafflewheel ticket card, and contain one or more numbers 
or symbols corresponding to the numbers or symbols on a 
rafflewheel. The one or more numbers or symbols printed on a 
rafflewheel ticket cannot be duplicated on any other 
rafflewheel ticket of the same rafflewheel ticket card number. 
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The rafflewheel ticket must bear a game serial number 
corresponding to the rafflewheel ticket card number. 

2. The organization may not use rafflewheel tickets: 

a. That do not have a state gaming stamp affixed to the flare 
of the series of rafflewheel ticket cards. 

b. When the rafflewheel ticket card game serial number, 
written on the state gaming stamp~ differs from the 
designated lowest numbered rafflewheel ticket card game 
serial number (see subsection 3 of section 10-04.1-14-18) 
in the series. 

c. When the rafflewheel 
preprinted on the stub 
ticket game serial 
rafflewheel tickets. 

ticket 
does 

number 

card game serial number 
not match the rafflewheel 
preprinted on the card 1 s 

3. Tickets for entry into a rafflewheel ticket drawing must be 
sold separately and each constitutes a separate and equal 
chance to win with all other tickets sold. No person may be 
required to purchase more than one ticket, or to pay for 
anything other than the ticket, in order to enter any such 
raffle. All the tickets must be sold on the site and on the 
day of the rafflewheel ticket game. 

4. A±T The organization may sell rafflewheel tickets for any 
price. However, all the rafflewheel tickets of a series of 
rafflewheel ticket cards must be sold for the same price. No 
organization may sell one or more rafflewheel tickets to a 
person at a discount (for example, three tickets for the price 
of two tickets). 

5. All the rafflewheel tickets on a rafflewheel ticket card must 
be sold prior to the spinning of the rafflewheel. If all the 
rafflewheel tickets cannot be sold, the organization shall 
refund the gross proceeds to the players in exchange for the 
unplayed rafflewheel tickets. 

6. The winner of a rafflewheel ticket game must always be 
determined by a spin of the rafflewheel. 

6.1. The organization may not have a direct interest in the outcome 
of the spin of the rafflewheel. 

7. The organization may have multiple spins of the rafflewheel to 
award multiple prizes for one rafflewheel ticket card. 

8. The rafflewheel must make at least four revolutions before 
stopping at the winning number or symbol. If four revolutions 
are not made, a nonspin must be declared and the rafflewheel 
must be spun again. 
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9. Cash or merchandise prizes, or both, can be awarded. No cash 
prize amount may be a variable multiple of the standard price 
of a rafflewheel ticket. 

10. The winner of a rafflewheel ticket game is not required to be 
±mn•ediately present when the rafflewheel is spun in order to 
be eligible for the prize. However, the winner of a 
rafflewheel ticket game shall claim the winner's prize by 
redeeming the winning rafflewheel ticket on the day of the 
game. Otherwise, the organization may retain the prize or 
award it in another raffle. 

11. All rafflewheel ticket cards of a series related to the same 
master flare must be reported on the gaming tax return in the 
quarter in which the series was first played. No organization 
may carry over a partial series of rafflewheel ticket cards 
into two or more quarters. Any rafflewheel ticket cards of a 
series which remain unplayed during a quarter when other 
rafflewheel ticket cards of that series were played must be 
retained by the organization as part of its daily records, and 
must not be otherwise used or disposed of by the organization. 

12. The following rules must be posted in a clear, legible manner 
on the site: 

RULES 

A rafflewheel is used for selection of the winner. 

All rafflewheel tickets of a card must be sold prior to 
spinning of the rafflewheel. 

There may be multiple spins if the organization desires to 
award multiple prizes. 

The rafflewheel must make at least four revolutions. 

Cash or merchandise prizes may be awarded. 

The winner is not required to be present when the rafflewheel 
is spun; however, the winner shall claim the prize on the day 
the prize is won. 

History: Effective October 1, 1987; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-07-03. Raffle prizes prohibited. 

1. No raffle prize may consist 
interest in real estate, oro£ 
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other raffle, or live animals (see North Dakota Century Code 
section 36-21.1-09). 

2. Prizes for raffles may include any property which may be 
legally owned and possessed, bttt nray n-ot include red estate. 
Cash prizes may be awarded in raffles conducted under this 
chapter provided the va±tte oT no a single cash prize exceeds 
fi'V'e huudted does not exceed -one thousand dollars, and 
provided further that no eligible organization may award cash 
prizes totaling more than fi'V'e hnndted three thousand dollars 
in the aggregate during any one day. 

History: Effective November 1, 1986; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-10.1, 53-06.1-17 

10-04.1-07-04. Control oT taffle Raffle merchandise prizes. 

1. An organization conducting a raffle in which merchandise 
ptizes are is to be awarded shall have paid for in full or 
otherwise become the owner, without lien or interest of 
others, of a±± such that merchandise prior to the drawing at 
which the winners -or-such those prizes are to be determined 
and must have written -aocumentation evidencing the 
organization 1 s ownership. However, the organization does not 
need to register or title items of personal property with the 
North Dakota department of transportation or North Dakota game 
and fish department. For example, automobiles, motorcycles, 
boats, and snowmobiles. 

2. An organization may convert a raffle merchandise prize to a 
cash prize provided that the current retail price of a single 
merchandise prize does not exceed one thousand dollars and 
provided that the current retail price of the merchandise 
prize and the cash prizes of the raffle drawing occasion do 
not exceed three thousand dollars in the aggregate during one 
day. 

History: Effective November 1, 1986; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-07-05. Disclosure of prizes and rules. Except for 
rafflewheel tickets and the application of section 10-04.1-07-05.1, the 
following information, at a minimum, must be clearly printed upon each 
raffle ticket prior to their being sold: 

1. Name of organization. 

2. Ticket number. 
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3. Price of the ti~ket. If the ticket is a discounted ticket, 
the discounted price ±s necessax~ must be printed. 

4. If the ticket is a discounted ticket, the phrase "discounted 
ticket" must be conspicuously printed on each ticket. 

5. Prize or prizes to be awarded or description of optional 
prizes selectable by a winning player. 

6. Name of the licensing or authorizing authority. 

7. License or city or county permit number. 

8. A statement that the purchaser is not required to be present 
at the raffle drawing in order to win. 

9. Date and approximate time of the drawing. However, if the 
raffle is a calendar raffle and the drawings are held on a 
standard day of the week or month, the dates of the drawings 
are not necessary; rather, the standard day of the week or 
month of the drawing is necessary. For a calendar raffle, the 
approximate time of the drawing must be printed. 

10. Location of the drawing. 

11. If applicable, a statement that the winner is liable for sales 
or use tax on a merchandise prize. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-07-05.1. Double admission tickets for a raffle. An 
organization may conduct a raffle by using double admission tickets to 
account for the actual gross proceeds for the sale of raffle tickets; 
provided, that all of the following requirements are met: 

1. Double admission tickets (two single tickets printed together, 
side by side) must be used. One of the two tickets must be 
retained by the organization. The other ticket is retained by 
the player. 

2. All tickets on a roll must be preprinted with a consecutive 
number. Each of the two double admission tickets must have 
the same number. 

3. Each ticket of each separately colored roll must be valued at 
the same price for computing actual gross proceeds. No ticket 
may be sold at a discount. 

4. Tickets must be sold consecutively off of a roll. 
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5. All the tickets for the raffle must be sold on the site and on 
the day of the raffle. 

6. The winner shall claim the prize on the day of the raffle by 
redeeming the winning raffle ticket. 

7. The organization shall record in its daily records, the color 
of the ticket, the selling value of the ticket, the lowest 
numbered ticket, and the highest numbered ticket sold from 
each separate roll of tickets used. Tickets sold and the 
value of prizes awarded for each day•s raffle activity must be 
recorded separately. Any tickets left on the roll which will 
not be sold in any raffle must be retained by the organization 
as a part of its daily records and must not be otherwise used 
or disposed of by the organization. 

History: Effective June 1, 1990. 
General Authority: NOCC 53-06.1-17 
Law Implemented: NOCC 53-06.1-17 

10-04.1-07-06. Prizes must be awarded. 

1. All raffle prize winners must be determined on the date 
indicated on the raffle ticket unless a different date is 
requested in writing and approved by the attorney general. If 
a different date of the drawing is approved, the organization 
shall notify the purchasers of the raffle tickets of the 
change in the date either by contacting the purchasers 
individually or by making a public announcement. The attorney 
general may extend the date for the drawing if: 

a. Weather has caused a postponement of the event at which 
the drawing was to occur; or 

b. tickets are sold to cover the cost of 
extension will make a material 
that a desired level of profit will 
a basis for an extension of the 

Not enough raffle 
the prizes and an 
difference. The fact 
not be attained is not 
date of the drawing. 

2. If a raffle prize remains unclaimed by the winner for thirty 
days following the date of the raffle drawing occasion and the 
organization has made a good faith effort to contact the 
winner for the redemption of the prize, the organization may 
retain the prize, have a second prize drawing, or award it in 
another game raffle. 

3. This section does not apply to raffle activity of a series of 
rafflewheel ticket cards or use of double admission tickets. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
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General Authority: NOCC 53-06.1-17 
Law Implemented: NOCC 53-06.1-17 

10-04.1-07-07. Reporting of raffle gross proceeds, prizes, 
adjusted gross proceeds, and expenses. 

1. When the sales price of a raffle ticket relates partly to 
admission for a meal, dance, or other such activity, the 
organization shall deposit the gross proceeds into the general 
gaming bank account and allocate the gross proceeds between 
the gaming and nongaming activity in the following order: 

a. An amount is allocated to the gaming activity to first 
recover the actual cost of the raffle prizes. 

b. An amount not to exceed the actual cost of the nongaming 
activity is allocated to the nongaming activity. 

c. The balance is allocated to the gaming activity. 

2. When an organization conducts a raffle in which the raffle 
tickets are sold during one or more quarters and the raffle 
prize drawings occur in one quarter, the organization shall 
report that raffle's total actual gross proceeds, actual 
prizes, and actual adjusted gross proceeds in the one quarter 
in which the raffle prize drawings are held. 

3. When an organization conducts a raffle in which the raffle 
tickets are sold during one or more quarters and the raffle 
prize drawings occur in more than one quarter, such as a 
calendar raffle, the organization shall report that rafrle 1 s 
total actual gross proceeds, actual prizes, actual adjusted 
gross proceeds, and expenses as follows: 

EXAMPLE: 

a. Gross proceeds - Report the gross proceeds in the quarters 
in which the prize drawings are held. Gross proceeds must 
be computed as follows: 

(1) Calculate the amount of actual gross proceeds 
received to date from the sale of raffle tickets for 
the present and all previous quarters. Multiply this 
amount by the ratio of the actual prizes that have 
been drawn in the present and all previous quarters 
to the total prizes to be drawn in all the quarters. 
Then, from this balance subtract the amount of actual 
gross proceeds reported in all previous quarters. 
The result is the amount of actual gross proceeds to 
be reported for the present quarter. 
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QUARTER 

1 
2 
3 
4 

QUARTER 

1 
2 
3 
4 

VALUE OF TICKETS SOLO 
This Quarter To Date 

$500 
300 
100 

0 

$500 
800 
900 
900 

Totals $900 

GROSS 
PROCEEDS RATIO OF 
RECEIVED PRIZES DRAWN 

TO DATE TO DATE BALANCE 

S500 X (100/800) = $ 62.50 -
$800 X (200/800) = $200.00 -
$900 X (300/800) = $337.50-
$900 X (800/800) = $900.00 -

VALUE OF PRIZES DRAWN 
This Quarter To Date 

$100 
100 
100 
500 

$800 

ACTUAL GROSS 
PROCEEDS 

Previous Present 
Quarters Quarter 

$100 
200 
300 
800 

ACTUAL 
PRIZES 

ACTUAL 
ADJUSTED 

GROSS 
PROCEEDS 

0 = $ 62.50 $100.00 ($ 37.50) 
62.50 = 137.50 100.00 37.50 

200.00 = 137.50 100.00 37.50 
337.50 = 562.50 500.00 62.50 

Totals $900.00 $800.00 $100.00 

b. Prizes Report the prizes in the quarters in which the 
prize drawings are held. The actual prizes reported for a 
quarter is the dollar value of all prizes drawn during 
that quarter. 

c. Adjusted gross proceeds - Repott the adjusted ~ 
ptoceeds ±n the quattets ±n wh±eh the p-rire dtawings are 
~ The actual adjusted gross proceeds reported for a 
quarter is calculated as the amount of actual gross 
proceeds minus actual prizes. 

d. Expenses Report the expenses in the quarters in which 
the prize drawings are held or when the expenses are paid. 
Expenses If the expenses are reported in the quarters in 
which the prize drawings are held, the expenses must be 
computed as follows: 

(1) Calculate the amount of expenses incurred to date for 
the present and all previous quarters. Multiply this 
amount by the ratio of the actual prizes that have 
been drawn in the present and all previous quarters 
to the total prizes to be drawn in all the quarters. 
Then, from this balance subtract the amount of 
expenses reported in all previous quarters. The 
result is the amount of expenses to be reported for 
the present quarter. 
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EXAMPLE: 

EXPENSES VALUE OF PRIZES DRAWN 
QUARTER This Quarter To Date This Quarter To Date 

1 $400 $400 $100 $100 
2 100 500 100 200 
3 50 550 100 300 
4 0 550 500 800 

Totals $550 $800 

RATIO OF EXPENSES 
EXPENSES PRIZES DRAWN Previous Present 

QUARTER TO DATE TO DATE BALANCE Quarters Quarter 

1 $400 X (100/800) = 5 25.00 0 = $ 25.00 
2 5500 X (200/800) = $125.00 - 25.00 = 100.00 
3 5550 X (300/800) = $206.25 - 125.00 = 81.25 
4 $550 X (800/800) = 5550.00 - 206.25 = 343.75 

Tota 1 $550.00 

History: Effective November 1, 1986; amended effective October 1, 1987_;_ 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-07-07.1. Register reguired for erizes. 

1. All erizes issued in a raffle drawing occasion, including a 
series of rafflewheel ticket cards, must be accounted for by 
the organization on a register at the time the erize is issued 
to each winner. 

2. The organization shall legibly erint, in ink, at least the 
following information: 

a. Name of the gaming site. 

b. Date of the raffle drawing occasion. 

c. Winning raffle ticket number. 

d. Amount of the cash erize or a descrietion and value of the 
merchandise erize. 
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e. Full name, street address (if available) or rural route or 
post-office box number, city, state, and zip code of the 
winner. However, if the organization makes a record of 
the win for a cash prize, the organization does not need 
to include the winner 1 s street address, city, state, or 
zip code on the prize register. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-07-08. Record of the win. 

~ When any player wins a cash prize greater than one hundred 
dollars, the organization shall make a record of the win. 
However, the attorney general may require any organization to 
make a record of the win of any cash prize amount determined 
by the attorney general. The record of the win must be 
completed for the total cash prize payout regardless if the 
player intends to split the player 1 s cash prize with another 
player. The record of the win must consist of a sequentially 
numbered check drawn from the general gaming bank account or a 
sequentially numbered receipt and the check or receipt must 
include at least the following information: 

1. The organization shall legibly print, in ink, on the face of 
the check or receipt at least the following: 

a. Name of the gaming site. 

b. Date of the raffle drawing. 

b7 c. Amount of the cash prize won. 

d. Date of the cash prize payout if this date is different 
than the date of the raffle drawing. 

e7 e. Winning raffle ticket number. 

d7 f. Neme and Full name, street address (if available) or rural 
route or post-office box number, city, state, and zip code 
of the winnet payee. 

e7 ~ Dtivet's Unless the organization maintains current master 
records of player identification information, the record 
of the win must include the payee 1 s driver•s license 
number, including state of license registration. The 
organization is responsible for the accuracy of the master 
records. This information must be identified by the 
organization directly from the payee 1 s pictured driver•s 
license. If the payee does not have a pictured driver•s 
license, the organization shall indicate the payee•s full 
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name, -and co:n:ect address wh±ch riH- include th-e, street 
address (if available) or rural route or post-office box 
number, city, and state, and zip code which must be taken 
from anol::her form at least two other forms of 
identification. The organization shall determine the real 
identity of the payee and require such additional proof of 
identification from a reliable source as is necessary to 
properly establish the payee's identity. The organization 
may not pay out any prize unless and until the payee has 
fully and accurately furnished to the organization all 
information required by this section. If the payee does 
not have a pictured driver's license or at least two forms 
of identification, the organization shall mail the cash 
prize to the payee. 

h. Legible signature of the organization representative who 
completed the record of the win. 

2. ft ±s recommended that th-e organiz:al::ion rl'S"C7 nrake a record '0'£ 

th-e w±n '.for 'C'a'S'h priz:es eqtt""a± t-o one hundred dollars. After 
the record of the win is completed by the organization-and 
unless the payee lives in a city different than the city of 
the gaming site, the payee shall legibly sign and date, in 
ink, the record of the win to acknowledge the cash prize 
amount. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-11, 53-06.1-17 

10-04.1-07-08.1. Person prohibited from falsifying the prize 
register or record of the win. 

1. No gaming employee or volunteer or player may falsify any 
information of a prize register or record of the win. No 
gaming employee or volunteer may willfully or deliberately 
disregard the requirements of section 10-04.1-07-07.1 or 
10-04.1-07-08 in completing the prize register or record of 
the win and intentionally or unintentionally through 
negligence of responsibility falsify or permit a player to 
falsify the prize register or record of the win when the 
exercise of reasonable care by the gaming employee or 
volunteer would have prevented or detected the player's 
falsification, including a player's conspiracy with another 
person to have the other person claim the cash prize. No 
player may knowingly or willfully provide or conspire with 
another person to provide false player identification 
information in deliberate disregard of the requirements of 
section 10-04.1-07-07.1 or 10-04.1-07-08. No player who has 
actually won a cash prize of an amount requiring a prize 
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register or record of the win may through a fraudulent scheme 
have any other person claim the cash prize. 

2. If the organization determines that a player has falsified, 
attempted to falsify, or conspired with another person to 
falsify the prize register or record of the win, the 
organization shall deny the player the cash prize and notify 
the attorney general or a local law enforcement agency. 

3. The organization may post a clear and legible notice in a 
conspicuous location at the gaming site to notify persons of 
the prohibition against attempts to falsify or falsifying the 
prize register or record of the win and warn of the 
consequences of violating this prohibition. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-07-08.2. Reconciliation of inventory control records. 

1. The organization shall, on at least a quarterly basis, compare 
its inventory control records, as described by paragraph 3 of 
subdivision j of subsection 2 of section 10-04.1-07-09, of 
series of rafflewheel tickets that are recorded as being in 
play and unplayed to series of rafflewheel tickets that are 

2. 

actually in play and actually in inventory as unplayed. The 
organization • shall reconcile any difference. The 
reconciliation must be performed by a person who is 
independent of the person who has custody of the physical 
inventory of the series of rafflewheel tickets, including the 
site manager and gaming manager. 

The organization shall document in writing that the 
reconciliation was performed. The documentation must include 
at least the following information: 

a. Name and job position of the person who performed the 
reconciliation. 

b. Date the reconciliation was conducted. 

c. Procedure employed. 

d. Result and corrective action taken. 

e. Signature of the person who performed the reconciliation. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 
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10-04.1-07-09. Recordkeeping system required. 

1. flt Except as provided by subdivision f of subsection 2 and by 
paragraph 1 of subdivision j of subsection 2, a licensed 
organization shall retain daily accounting records with regard 
to raffles for a period oT three years from the end of the 
quarter £or in which the records are kept raffle activity 
occurred unless-the organization is released by the attorney 
general from this requirement. The records must be maintained 
in the state of North Dakota. 

2. The recordkeeping system must include at least the following 
records for each raffle drawing occasion conducted: 

a. Records documenting the distribtttiou issuance of single 
and discounted raffle tickets £or selling, iuclttdiag the.z. 
including dates, ticket seller's name and the, quantity 
issued, range of raffle ticket numbers on the raffle 
tickets issued to that the seller, and quantity sold. 

b. Records providing a reconciliation of the actual cash 
received from each ticket seller based on the number of 
raffle tickets sold, including discounted tickets. 

c. Records providing sufficient detail to determine the cost 
of the prizes awarded. 

d. Records providing a schedule of bank deposits for the 
raffle ticket sales. 

e. A sample of the printed raffle ticket. 

f. The ticket stubs of all sold tickets which must be 
retained by the organization for one year from the end of 
the quarter in which the raffle activity occurred. 

g. Record of the win as required by section 10-04.1-07-08. 

h. Records prodding a~ reconciliation, by s-±t-e-; (summary) 
of gross proceeds, prizes, adjusted gross proceeds, actual 
cash profit, cash long or short, and bank deposit. 

i. Inventory control records of double admission tickets must 
list the date each roll of tickets is purchased or 
obtained by the organization, color of the ticket, selling 
value of each ticket, beginning ticket number, ending 
ticket number, and number of tickets on that roll. All 
ticket rolls received must be entered in the log upon 
being received. 

~ For a series of rafflewheel ticket cards: 
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(1) The flare, with the state gaming stamp affixed, 
together with all uuplayed and unsold rafflewheel 
ticket cards. The flare and the unsold rafflewheel 
ticket cards must be retained by the organization for 
one year from the end of the quarter in which the 
rafflewheel activity occurred. 

(2) Records documenting the daily starting and ending 
cash on hand. -foe ±s tecommended th-at Unless there is 
only one gaming employee or volunteer scheduled on 
duty, the count of the cash must be verified by at 
least two persons who shall-sign or initial such and 
date that verification. -

(3) Inventory control records docamenting ttre putchases, 
issaances must include at least the sales invoice 
number and date, date received, dates of issuance to 
and from a site, playings, tepotl:ings tm t+re site 
name, quarter gaming tax return on which reported: 
and disposals a£ games date and method of disposal 
for each series, by gaming stamp number and game 
serial number. Unless a class 8 organization has 
only one site which is the location of the 
organization•s home office, the class 8 organization 
shall maintain inventory control records at each site 
and the records must include, for each series of 
rafflewheel ticket cards, at least the dates received 
from and returned to the home office, by gaming stamp 
number and game serial number. 

(4) Records documenting the gaming stamp number, game 
serial number, lowest and highest numbered 
rafflewheel ticket card numbers, type of rafflewheel 
ticket [for example, 40 x 3 x 120 (forty rafflewheel 
tickets to each rafflewheel ticket card, three 
numbers on each rafflewheel ticket, and one hundred 
twenty numbers on the rafflewheel)], and cost per 
~ 

(5) For each rafflewheel ticket card number, date played, 
winning rafflewheel ticket number, cash prize amount 
or description and actual cost of the merchandise 
prize. 

(6) A reconciliation (summary) of gross proceeds, prizes, 
adjusted gross proceeds, actual cash profit, cash 
long and short, and bank deposit. 

3. All daily activity records must be completed by use of a 
nonerasable ink penj be readily available at the site until 
the raffle drawing occasion is concluded or the series of 
rafflewheel tickets is closed, and be legibly signed or 
initialed and dated by the person completing the record. 

88 



4. Unless the gaming activity of a closed series of rafflewheel 
tickets is summarized by a person who is independent of any 
person who was directly or indirectly involved in operating 
the series of rafflewheel tickets while the series was in 
play, including the site manager and gaming manager, the 
summarization must be audited by a person who is independent 
of the person who summarized the closed series of rafflewheel 
tickets. If there is any variance between the summarization 
and audit, the person who audited the series of rafflewheel 
tickets shall notify the gaming manager or other appropriate 
organization representative of the variance. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-07-10. Actual cash profit bank deposit required by 
licensed organizations. For a raffle, the actual cash profit, plus the 
amount of prizes paid by check that were not cashed at the site and the 
actual cost of any merchandise prizes previously paid by check, must be 
deposited in the organization's general gaming bank account no later 
than the fifth banking day following the day of the raffle drawing. If 
the organization prepares a deposit slip for the deposit of actual cash 
profit from only one raffle drawing occasion, the validated bank deposit 
slip or receipt must contain a reference to a raffle, date of the raffle 
drawing occasion, deposit amount, include the respective state gaming 
stamp number of the series of rafflewheel ticket cards, and must be 
included as part of the accounting records of that raffle drawing 
occasion. If the organization prepares one deposit slip for the deposit 
of actual cash profit from more than one raffle drawing occasion or 
other gaming activity, or both, the organization shall prepare a 
supporting schedule which lists, by each game activity, the information 
required to be referenced on the validated bank deposit slip or receipt 
in accordance with this section and sections 10-04.1-06-15 (bingo), 
10-04.1-08-11 (charitable gaming tickets and punchboards), 10-04.1-09-04 
(professional sports pools), 10-04.1-10-23 (twenty-one), and 
10-04.1-10.1-25 (poker), and 10-04.1-10.2-06 (calcuttas). The total of 
the deposit amounts listed on the supporting schedule must reconcile to 
the validated bank deposit slip or receipt amount. This supporting 
schedule or a copy must be included as part of the daily accounting 
records of each game activity. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-08-01. Charitable gaming ticket and punchboard. 
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1. A "charitable gaming ticket" is a single-folded (jar ticket) 
or banded ticket (jar ticket) or is a two-ply card with 
perforated break-open tabs (pull tab), the face of which is 
initially covered or otherwise hidden from view to conceal a 
number, symbol, or set of symbols, some of which numbers or 
symbols out of every deal have been designated in advance and 
at random as prize winners. A player buys a charitable gaming 
ticket from the licensed organization and opens it to 
determine if the charitable gaming ticket is an instant winner 
or a potential winner if the game includes the use of a seal 
such as club specials and tip boards which may then require 
the player to sign the player's name on numbered lines 
provided. The player with a winning charitable gaming ticket, 
or numbered line, receives the prize stated on the flare from 
the licensed organization. The prize must be clearly and 
fully described on the flare. The maximum price per 
charitable gaming ticket cannot exceed two dollars. Only cash 
prizes can be awarded. For deals of charitable gaming 
tickets, the maximum cash prize is five hundred dollars. For 
dea±-s r:rf c±ttb specials and t-ip boatds, the ma.'timnm 'S"e'rl ~ 
va±t:te ±s one ltnndted dolla:ts ~ 

A club special is a placard that is used with charitable 
gaming tickets which contain concealed numbers. The tickets 
are contained in a receptacle while the game is in play. When 
a ticket is purchased and opened, players having tickets with 
certain predesignated numbers printed on the flare can sign 
the placard at the line indicated by the number on the ticket. 
When the predesignated numbers are all purchased, a seal is 
removed to reveal a number indicating which of the 
predesignated numbers is the winning number. The player whose 
line number corresponds to the winning number that was 
concealed by the seal wins the seal prize value. A club 
special may also contain consolation winners which do not need 
to be determined by the use of a seal. The maximum price for 
a stapled set of jar tickets cannot exceed one dollar. Cash 
or merchandise prizes can be awarded. The maximum number of 
stapled sets in the deal cannot exceed two hundred. The 
maximum seal prize value, including the current retail price 
of a merchandise prize, is fifty dollars. If a merchandise 
prize is awarded, there must be placed conspicuously on the 
club special the following information which must be completed 
by the organization: 

RETAIL VALUE OF PRIZE S 

A "tip board" is a placard to which is attached jar tickets, 
arranged in columns or rows. The jar tickets contain 
concealed numbers. When a jar ticket is purchased and opened, 
players having jar tickets with certain predesignated numbers 
can sign the placard at the line indicated by the number on 
the jar ticket. When the predesignated numbers are all 
purchased, a seal is removed to reveal a number indicating 
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which of the predesignated numbers is the winning number. A 
tip board may also ~ontain consolation winners which do not 
need to be determined by the use of a seal. The maximum price 
per jar ticket cannot exceed one dollar. Cash or merchandise 
prizes can be awarded. The maximum number of tickets in the 
deal cannot exceed two hundred. The maximum seal prize value, 
including the current retail price of a merchandise prize, is 
fifty dollars. If a merchandise prize is awarded, there must 
be placed conspicuously on the tip board the following 
information which must be completed by the organization: 

RETAIL VALUE OF PRIZE $ 

A seal board ±sa~ wn±cn is a card placard consisting of 
horizontal lines arranged in a column. Numbers are assigned 
consecutively to each of the lines. A seal conceals a number 
which has been designated in advance and at random as the 
prize winner. A player buys a 11 line 11 from the licensed 
organization and writes the player's name on it. When the 
seal is removed, if the player's line number corresponds to 
the winning number that was concealed by the seal, the player 
receives the prize stated on the flare (seal board) from the 
licensed organization. The prize must be clearly and fully 
described. The maximum price per line cannot exceed two 
dollars. en±y Cash or merchandise prizes can be awarded. For 
a ~ boaLd, the The maximum seal cash prize value is one 
hundred dollars. The maximum seal merchandise prize value, at 
current retail price, is one five hundred dollars. There If a 
merchandise prize is awarded, there must be placed 
conspicuously on the seal board the following information 
which must be completed by the organization: 

COST PER PLAY $ ___ _ 

RETAIL VALUE OF PRIZE $ ___ _ 

2. A 11 punchboard 11 may be either a paper-type or electronic 
punchboard. 

a. A paper-type punchboard is a board or device containing a 
number of holes or receptacles of uniform size in which 
are placed mechanically and at random serially numbered 
slips of paper which may be punched or drawn from said 
hole or receptacle. A player upon payment of a 
consideration, may punch or draw Stteh those numbered slips 
of paper from such those holes or receptacles and obtain 
the prize stated on--the flare if the number drawn 
corresponds to a winning number or a potential winning 
number if the paper-type punchboard includes the use of a 
seal. The player would redeem a winning punch with the 
jar operator for the prize stated on the flare. No 
paper-type punchboard may be taken out of play once stteh 
that paper-type punchboard has been offered for sale 
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unless all of the highest denomination of winners have 
been redeemed or chances for all the highest denomination 
of winners have been sold. However, if a paper-type 
punchboard has been in play for at least ninety days and 
all of the highest denomination of winners have not been 
redeemed or chances for all the highest denomination of 
winners have not been sold, the paper-type punchboard may 
be taken out or-play only if written approval is first 
obtained from the attorney general. For purposes of this 
section, a last sale feature may not be considered one of 
the highest denomination of winners if it is of equal 
value. The value of the last sale may not exceed the 
value of the highest denomination of winners. The maximum 
price per punch cannot exceed two dollars. Cash or 
merchandise prizes can be awarded. The maximum cash prize 
is five hundred dollars. If a merchandise prize is 
awarded, there must be placed conspicuously on the 
punchboard the following information which must be 
completed by the organization: 

RETAIL VALUE OF PRIZE $ 

b. An electronic punchboard is a computerized device 
containing a replaceable punchcard placed over a permanent 
underlying matrix board of holes and a keyboard. The 
punchcard aligns and corresponds with a number of holes in 
the underlying matrix board. Hidden randomly within the 
matrix are several winners which may be of various prize 
denominations. A player upon payment of consideration, 
may press a peg through a hole in the punchcard, piercing 
the sheet of paper, and contact a position on the 
keyboard. The electronic punchboard will then compare the 
played position with the precomputed matrix of winner 
positions and determine if the play is a winner. If the 
play is not a winner, a ticket is printed by an internal 
printer indicating the number of unplayed holes remaining 
in the game. If the play is a winner, a winning ticket is 
printed by an internal printer which indicates a win 
designation, prize value, game serial number, and a 
customized security code. The player would redeem a 
winning ticket with the jar operator for the prize stated 
on the ticket and punchcard. No punchcard may be taken 
out of play once stteh the punchcard has been offered for 
sale unless all of the highest denomination of winners 
have been redeemed or chances for all the highest 
denomination of winners have been sold. However, if a 
punchcard has been in play for at least ninety days and 
all of the highest denomination of winners have not been 
redeemed or chances for all the highest denomination of 
winners have not been sold, the punchcard may be taken out 
of play only--if written approval is first obtained from 
the attorney general. Far purposes o£ th±s section, a A 
last sale feature may not be considered one of the highes~ 

92 



denomination of winners if it is of equal value . The 
value of the last sale may not exceed the value of the 
highest denomination of winners . The maximum price per 
punch cannot exceed two dollars. Cash or merchandise 
prizes can be awarded. The maximum cash prize is five 
hundred dollars . 

History: Effective November 1, 1986; amended effective October 1, 1987~ 
June 1, 1990. 
General Authority: NDCC 53-06 . 1-17 
Law Implemented: NDCC 53-06.1-07, 53-06.1-08, 53-06.1-08.1, 53-06 . 1-17 

10-04.1-08-02. Single game. 

+:- Fo-r rl± single ti-ed games. the flare, w±th the st-ate gaming 
st-amp attached. -fo-r the de-a± o-f charitable gaming tickets ±n 
pTay-; rm:rst h-e affixed t-o the receptacle containing t1nrt de-a± 
o-f charitable gaming tickets . H a coin operated dispensing 
device ±s 't%"S"e"Ch- the flare mttrl h-e affi.<ed t-o the de11 ice ±n a 
maltJtet th-at ±t cauuot b-e easily temoved by a playet. 

r. N1:1 single ti-ed o-f charitable gaming tickets, including el'ttb 
spec ial s and t-±p hoar d s , may h-e taken otit o-f p±-ay onee 'S'ttC'h 
de-a± ha-s h-e-en offered -fo-r S"d'l-e unless rl± the highest 
denomination o-f winners tmve h-e-en redeemed or rl± chances have 
h-e-en ~ However. ±f a single de-a± o-f charitable gaming 
tickets , including el'ttb specials and t-±p hoards. ha-s h-e-en ±n 
p-l-ay -fo-r at f-east 11 i11e t :11 days and <rl± o-f the !1 ig l1e s t 
deuomiuatiou 'O"f wiuuers h-a-ve not h-e-en redeemed or rl± chances 
h-a-ve not h-e-en so±ch the ti-ed !IT'aY h-e taken otit o-f p-l-ay 0'1Tl-y ±f 
written approval ±s Hrst obtained £rem the attorne:11 general . 
Fo-r purposes o-f ttr±s section, a hrl S"d'l-e feature !IT'aY not h-e 
considered orre o-f the highest denomination o-f winners ±f ±t ±s 
o-f eqtta± o al ue . The va-ltte o-f the hrl S"d'l-e !IT'aY not e:X c e e d the 
va-ltte o-f the highest denomination o-f wi1mers. Repealed 
effective June 1, 1990. 

History: Effective Uovemher +. +9-&6-;- amended effective October +. +9-8-T-:­
General Authority: NB€€ 53 06 . 1 17 
Law Implemented: NB€€ 53 06.1 17 

10-04.1-08-02.1. Excise tax. The two percent excise tax 
proceeds of charitable gaming tickets must be included as part 
charitable gaming ticket 1 s cost per play. For pull tab games, 
per play must be the amount preprinted on the charitable gam i ng 
by the manufacturer. For jar ticket games, the cost per play 
the amount preprinted on the game 1 s flare by the distr i butor. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06 . 1-17 
Law Implemented: NDCC 53-06.1-07, 53-06.1-17 
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10-04.1-08-03. COJnmingled ganre Conduct and p 1 ay. 

1. Effective July 1, 1990, deals of charitable gaming tickets, 
excluding club specials, tip boards, and seal boards must be 
conducted and played through a commingled method only. 

2. Deals of charitable gaming tickets may must be commingled in 
one a receptacle, including a coin-operated dispensing device, 
subject to all of the following provisions: 

a. Two or more deals are placed in play and must be 
thoroughly intermixed at the same time at the start of a 
commingled game. ~ When a predetermined minimum 
number or minimum range of numbers of winning charitable 
gaming tickets, through a certain level of denomination 
selected by the organization, remain in the game as 
unredeemed, and additional deal is added to the game. 
When a deal is added to the commingled game, the 
charitable gaming tickets must be thoroughly intermixed in 
the receptacle with the deals in play, and no tickets may 
be sold to any player until after this m1x1ng has 
occurred. The organization may use a supplemental mixing 
container to thoroughly mix the tickets. Also, except for 
the application of subsection 18, when a deal is added to 
the commingled game and when the organization closes the 
commingled game, an accounting must be done of the winning 
charitable gaming tickets redeemed since the immediate 
previous deal was added to the commingled game (see 
subdivision c of subsection 2 of section 10-04.1-08-10). 

b. If a gaming site's total gross proceeds of charitable 
gaming tickets for the previous fiscal year, for which 
gaming tax returns were filed, was fifty thousand dollars 
or less, the organization may close a commingled game at 
the organization's discretion. No more deals need to be 
added to the initial two or more deals placed in play. If 
an organization did not file gaming tax returns for the 
previous fiscal year, the organization shall comply with 
subdivision c of this subsection. The commingled game 
must be closed at least at the end of each quarter. 

c. If a gaming site's total gross proceeds of charitable 
gaming tickets for the previous fiscal year, for which 
gaming tax returns were filed, was greater than fifty 
thousand dollars or the organization did not file a gaming 
tax return for the previous fiscal year, the organization 
may not close a commingled game unless at least one 
hundred deals have been added to that commingled game, 
that commingled game has been in play for at least 
twenty-five calendar days, or the attorney general 
authorizes closure of that commingled game due to security 
reasons. However, regardless of the number of deals added 
to a commingled game, the organization shall close the 
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commingled game. at least at the end of each quarter or 
within five days prior to the end of each quarter. 

b7 d. The deals are identical as to a particular type, name of 
game, and number of charitable gaming tickets. 

e. Each deal must be manufactured with at least two highest 
denomination winning charitable gaming tickets. 

C7 f. Only the flare of one deal of a commingled game may have a 
last sale prize feature. 

d7 ~ Each deal is identified by its own flare displaying the 
state gaming stamp and game serial number. 

e7 h. The flares applicable to each deal are identical as to: 

(1) Name of game. 

(g} Price per ticket. 

+r+ ill Amount Number of prizes except for the one deal that 
may have a last sale feature. 

+3+ {12 Denominations of prizes. 

(5) Winning number, symbol, or set of symbols. 

£-;- i. The flares flare for a:"H:: th-e deah inserted for wh-i-ch any 
charitable gaming tickets temain at least one deal of a 
commingled game in play must be displayed in the immediate 
vicinity so that the st-at-e gaming st-amp w±th th-e game 
serial number ±s readily at~ailable winning number, symbol, 
or set of symbols and denomination of prizes are easily 
visible to the players. However, in lieu of displaying at 
least one flare, the organization may display a master 
flare which must include all the information of an 
original flare. If a flare for at least one deal or a 
master flare is used, the organization shall retain all 
the original flares on the site so these flares are 
readily available to the attorney general and law 
enforcement officials. If a deal of a commingled game has 
a last sale prize feature, the flare of that deal must 
also be displayed. The organization shall display the 
master flare or original flare in a manner so the flare is 
not easily removable by a player. If a coin-operated 
dispensing device is used, the master flare or original 
flare must be affixed to the device in a manner that it 
cannot be easily removed by a player. 

j. The primary color of the charitable gaming tickets of all 
the deals of _a commingled game must be the same. If the 
deals of a commingled game involve folded or banded jar 
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tickets, the primary color of the band of the tickets of 
all the deals in a commingled game must be the same. 

k. Except for a deal's game serial number, the charitable 
gaming tickets of the deals of a commingled game have no 
visual differences. 

2-:- 3. The connningled ganre ±s placed ±nta p:l:-ay and remo~red -from pi:-ay 
e it her at :1:-ecrsi: at the end o-f -eactr qua r t: e r when one handr e d 
t went :y o-r :1:-e-s-s de1rl:-s ±n the a g g r ega t e iTave he-en p 1 aced ±n p-l-ay 
da:ring the qaa:rter ±none o-r 11tOT'e commingled gante"S at a 'S"it1!n 
o-r at :1:-ecrsi: at the end o-f 'e1.'tC"h nronth when 11tOT'e -than one 
hundred twent:y de1rl:-s ±n the aggregate iTave he-en placed ±n pi:-ay 
daring the quarter ±none o-r 11tOT'e commingled gante"S at a s-±t-e-:­
The reporting o-f the results of the commingled game must be 
made ±n reported on the~ quarter period gaming tax return 
for the quarter in which the commingled game was closed. 

3-:-4. The organization is prohibited from patting -int-o p-:1:-ay 
conducting commingled games of charitable gaming tickets if it 
is determined by the attorney general that such that play has 
resulted in abnormal cash shortages for that organization. 

5. The receptacle used must be designed to prohibit players from 
easily accessing the tickets. 

6. The receptacle containing a commingled game must be located on 
top of a stationary or mobile jar bar, or in a conspicuous 
place by the jar bar visible to all players while the game is 
actually in play. 

7. No organization may modify or otherwise change the flare, 
including a last sale feature, related to a deal or punchboard 
once the deal or punchboard has been received from a 
distributor, or use a flare that was received in an altered or 
defaced condition. 

8. No organization may take off a deal's manufacturer's 
cellophane shrink wrap or break the manufacturer's or 
distributor's (if applicable) permanent adhesive seal on a 
deal of charitable gam1ng tickets' package, box, bag, or other 
container until the deal is placed in a mixing container or a 
receptacle for sale. 

9. No deal may be placed in play in the original packages, boxes, 
bags, or other containers in which it was received from the 
distributor. 

10. When a deal is received from the distributor in two or more 
packages, boxes, bags, or other containers, all of the deal's 
charitable gaming tickets from the respective packages, boxes, 
bags, or other containers must be placed in play at the same 
time and in the same receptacle. 
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11. No organization may permit the display or operation of any 
deal or punchboard which may have in any manner been marked, 
defaced, tampered with or otherwise placed in a condition, or 
operated in a manner, which may deceive the public or which 
affects the chances of winning or losing upon the taking of 
any chance thereon. 

12. No deal or punchboard may be placed in play unless the cost 
for each charitable gaming ticket or punchboard punch is 
clearly posted on the flare. 

13. No charitable gaming ticket or punchboard punch may be sold 
for a price different than the price stated on the deal 1 s or 
punchboard 1 s flare. 

14. No deal or punchboard may be placed in play when the value of 
the prizes to be awarded by the organization differs from the 
flare as received from the distributor. 

15. The organization shall conspicuously post a notice on the site 
containing certain administrative rules and organization 
policies related to the conduct of deals and punchboards. The 
notice must be clear and legible, and posted at a location 
that is easily visible to the players. The rules and policies 
must at least include: 

a. Freezing (restricting the play of a game to one player or 
a group of players) is prohibited. 

b. Monetary limits, if any, on check writing. 

c. Last sale feature prize payout when two or more players 
desire to purchase the last charitable gaming ticket of a 
game. 

d. Time limits on player redemptions of winning charitable 
gaming tickets (subsection 17). 

e. The information, if any, authorized by subdivisions a and 
b of subsection 19, that the organization is providing to 
all players. The organization shall post the specific 
information on a notice at the jar bar so that each player 
has an egual opportunity to read that information without 
having to ask the jar operator for the information. 

f. A notice stating 11 Soliciting, providing, or receiving any 
inside information, by any person, by any means 
whatsoever, about games of charitable gaming tickets is a 
class C felony punishable by a five thousand dollar fine 
or five years in jail or both 11

• 

g. The number of tickets that two or more active players may 
purchase when a game is being closed (see subsection 20). 

97 



16. No organization, gaming employee, or volunteer may provide any 
inside information to any person and no person may solicit or 
willfully receive any inside information, by any means 
whatsoever, related to a commingled game of charitable gaming 
tickets, club special, tip board, seal board, or punchboard. 
The charge for providing, soliciting, or receiving inside 
information is a class C felony. 

17. The organization shall establish a posted written policy that 
requires a player to redeem a winning charitable gaming ticket 
within a maximum time limit of fifteen minutes from the time 
the charitable gaming ticket was purchased by the player. The 
organization shall, if possible, retain and void a winning 
charitable gaming ticket redeemed by a player after the time 
limit provided by this subsection. No other player may redeem 
this ticket. The jar operator may not pay a prize to any 
player who is redeeming a winning charitable gaming ticket 
after the time limit set by this policy. 

18. The organization may, at its discretion, add a deal to a 
commingled game if the organization suspects that a player is 
intentionally not redeeming winning charitable gaming tickets 
or if the play of the commingled game is inactive. 

19. No organization, gaming employee, or volunteer may provide any 
inside information to any person and no person may solicit or 
willfully receive any inside information, by any means 
whatsoever, except for the information referenced by either 
subdivision a or b, or both, of this subsection which may be 
provided for a commingled game unless the organization closes 
a commingled game (see subsection 35). If the organization 
provides this information, this special policy must be posted 
in accordance with subsection 15: 

a. The m1n1mum number or a minimum range of numbers of 
winning charitable gaming tickets, through a certain level 
of denomination selected by the organization, that remain 
in the game as unredeemed. This minimum number or minimum 
range of numbers may be by denomination or in the 
aggregate and is usually used by the organization as an 
indicator for adding a deal to the game. For example, 
when the number of unredeemed winning charitable gaming 
tickets as referenced by subdivision b of this subsection 
eguals the minimum number or minimum range of numbers of 
unredeemed charitable gaming tickets referenced by this 
subdivision, a deal is usually added to the game. 

b. The number of winning charitable gaming tickets, through a 
certain level of denomination selected by the 
organization, rema1n1ng in the game as unredeemed. This 
number must be posted for each denomination of unredeemed 
winning charitable gaming tickets that is within the level 
of denomination selected by the organization. No 
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organization may guarantee the accuracy of this 
information. The organization shall post a sign in 
accordance with subsection 15 that essentially states that 
the posted number of unredeemed winning tickets, by 
denomination, is correct to the best of the organization's 
knowledge- it is not guaranteed. 

20. No jar operator may sell more than two hundred fifty 
charitable gaming tickets to any player at one time and may 
not sell additional tickets to that player until the player 
has first opened the tickets previously purchased. However, 
if a player redeems a winning charitable gaming ticket that 
has a prize value in excess of two hundred fifty dollars, the 
jar operator may sell the player a quantity of tickets that 
equals the prize value of the player's winning ticket. The 
organization may, at its discretion, limit a player's purchase 
of tickets to a quantity less than two hundred fifty tickets, 
especially when two or more players are actively playing the 
game and the organization is closing the game. 

21. No jar operator fuay uniJaterally or in collusion with another 
person selectively chose certain charitable gaming tickets 
from the receptacle based on the tickets' game serial number 
for any player. The jar operator shall take a handful of 
tickets, approximately equal to the number of tickets being 
purchased by the player, from the receptacle, lay the tickets 
on top of the jar bar, and count off the number of tickets 
purchased as a block. The jar operator shall repeat this 
process if additional tickets are needed for the player. If 
there are any excess tickets and that player declines to 
purchase them, the jar operator shall return those excess 
tickets to the receptacle. A violation of this subsection 
constitutes providing of inside information. 

21.1. In applying subsection 3 of North Dakota Century Code section 
53-06.1-16.1, the phrase 11 to willfully use any fraudulent 
scheme or technique 11 includes an intentional act by a gaming 
employee or volunteer to segregate, by any method, charitable 
gaming tickets of a deal initially placed in play or added to 
a commingled game from the other charitable gaming tickets in 
that commingled game. If a gaming employee or volunteer does 
not thoroughly intermix charitable gaming tickets of deals of 
a commingled game as required by subdivision a of subsection 2 
of section 10-04,1-08-03, it is a violation of subsection 3 of 
North Dakota Century Code section 53-06.1-16.1. 

22. If the attorney general believes that an organization is 
providing inside information based on substantiated 
allegations, gaming employee or volunteer information, or 
information from local law enforcement officials, the attorney 
general may impose additional restrictions on the 
organization's conduct of commingled games to include: 
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a. Closed circuit video surveillance system of all jar 
operator transactions. 

b. Any or all of the following: require the record of the 
win to be a two-part form, maintenance of a master file, 
or filing of a record of the win detail report prescribed 
by the attorney general. 

c. Prohibiting the organization from providing players with 
the information allowed by subdivisions a and b of 
subsection 19. 

d. Prohibit tipping, require pooling of tips, or require a 
tip report to be filed. 

e. Require for each commingled game in which a record of the 
win is created for cash prizes, except for a last sale 
feature, records documenting the following information for 
whenever a deal is added to the commingled game and for 
when the last shift ends for each day: 

(1) The actual cash profit for the period since the 
immediate previous deal was added to the commingled 
game. 

(2) The specific number of charitable gaming tickets 
redeemed for prizes, by each denomination of prize, 
since the immediate previous deal was added to the 
commingled game. 

23. No jar operator may permit any player to physically handpick 
any charitable gaming ticket from a receptacle. 

24. No organization may freeze a game for any player or group of 
players. The organization shall allow all bona fide players 
to play games of charitable gaming tickets. 

25. No employee or volunteer may assist players in the opening of 
purchased charitable gaming tickets except in the assistance 
of a handicapped player. 

26. No jar operator may knowingly pay a prize to any player who is 
redeeming a winning charitable gaming ticket that has in any 
manner been marked, defaced, tampered with, or otherwise 
placed in a condition which may deceive the organization. 
However, this subsection does not apply if the jar operator is 
participating in a law enforcement investigation. 

27. No jar operator may knowingly pay a prize to any player who is 
redeeming a winning charitable gaming ticket when that player 
has left the physical area of the gaming site where the game 
is in p 1 ay. 
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28. If a player purchases a stapled set of jar tickets (for 
example, four jar ti~kets stapled as one set) and the player, 
either before or after opening any of the jar tickets of that 
set, determines that the stapled set is defective because less 
than the standard number of jar tickets are stapled as one 
set, the organization may only issue the player the number of 
jar tickets actually missing from the set. The organization 
shall randomly select an existing unstapled jar ticket or 
remove the staple from a randomly selected stapled set for 
issuing a single jar ticket to the player. However, as an 
alternative the organization may, at its discretion, exchange 
the defective set of jar tickets with a new set. If the 
organization applies this alternative and exchanges an opened, 
partially opened, or unopened stapled set of jar tickets for a 
new set, none of the opened or unopened jar tickets on the 
exchanged partial set may be accounted for as unsold or 
defective and therefore the organization shall absorb the 
related cash short when the game's activity is reported on the 
gaming tax return (see subsection 9 of section 10-04.1-05-07). 
The organization may sell an unstapled jar ticket at a 
proportional selling price of a stapled set of jar tickets. 
For example, if the standard number of jar tickets in a 
stapled set is four and this set sells for one dollar, a 
single jar ticket is to be sold for twenty-five cents. 

29. The jar operator shall deface the winning number, symbol, or 
set of symbols of each winning charitable gaming ticket when 
it is redeemed, regardless of the ticket's denomination. 

30. An organization may continue a game in play regardless if all 
of the game•s major and consolation winning charitable gaming 
tickets have been redeemed. 

31. If the organization closes a commingled game of charitable 
gaming tickets which has tickets remaining as unsold, the 
organization may not place these unsold tickets back into 
~ 

32. No organization or jar operator may unilaterally withhold any 
tip from a player•s cash prize when the player redeems a 
winning charitable gaming ticket. 

33. Except when the organization closes a commingled game at a 
predetermined date and time, no organization may allow any 
player to buy out a commingled game. 

34. The organization shall conduct an interim audit of each 
commingled game of a site at least monthly by a person who is 
independent of the jar operator. However, if the organization 
closes a commingled game at the site at least monthly, the 
monthly interim audit of that game is not necessary. In 
addition, if an organization 1 s percent-of-accuracy of all the 
commingled games of charitable gaming tickets for a gaming 
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site for the previous quarter, for which a gaming tax return 
was filed, was less than ninety-eight and one-half percent, 
the organization shall conduct an interim audit of each 
commingled game at that site at least weekly by a person who 
is independent of the jar operator. The organization shall 
use an audit form prescribed by the attorney general. If the 
cash short of the interim audit is material, the gaming 
manager shall document in writing the corrective action taken. 
The organization may use an electronic counting scale in the 
conduct of the audit. This subsection does not apply to a 
gaming site that meets the criteria of subdivision b of 
subsection 2 that enables the organization to close a 
commingled game at the organization•s discretion, or if the 
commingled game at that site is closed at least weekly because 
the organization added at least one hundred deals to the 
commingled game. 

35. Unless the organization has a posted house policy governing 
the manner in which a commingled game is being closed, the 
following requirements must be applied: 

a. A sign stating that the commingled game is being sold out 
must be posted at a location that is clear and visible to 
the players. 

b. When there are less than four winning charitable gaming 
tickets, through a certain level of denomination selected 
by the organization, remaining in the game as unredeemed, 
the organization shall immediately discontinue posting the 
number of tickets remaining in the game as unredeemed. 

36. If a commingled game that has a last sale feature is sold out, 
the organization shall award a player the value of the last 
sale feature. However, the jar operator may not provide any 
player with charitable gaming tickets equivalent to the value 
of the last sale feature. Rather, after a player actually 
purchases the last ticket of the game, the jar operator shall 
award the player the cash prize of the last sale. 

37. No organization may purchase a merchandise prize for a club 
special, tip board, seal board, or punchboard for a cost that 
exceeds the prize•s current retail price. 

38. A merchandise prize must be displayed in the vicinity of the 
seal board or punchboard. The prize must be in full view of 
any player prior to that player purchasing the opportunity to 
play. Upon a determination of a winner of a merchandise 
prize, the organization shall immediately remove that prize 
from any display and provide it to the winner. 

39. No club special, tip board, seal board, or punchboard may be 
taken out of play at a site once that deal has been offered 
for sale unless all chances have been sold, or all numbered 
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40. 

lines have been won ~Y play~rs who have registered their 
names, or all the higHest denomination of winning punches have 
been redeemed, or the organization is transferring the deal to 
another site on a rotating site schedule. If the organization 
is discontinuing gaming at a site and a deal which is in play 
does not qualify to be taken out of play, the organization 
shall transfer the deal to another gaming site unless the 
organization first requests and receives written permission 
from the attorney general to take the deal out of play. 
However, if a club special, tip board, or punchboard has been 
in play for at least ninety days and all of the highest 
denomination of winning tickets have not been redeemed or all 
chances have not been sold, the game may be taken out of play 
only if written approval is first obtained from the attorney 
general. 

No jar operator may pay, from gaming funds or any other 
source, a prize to any player unless the player redeems an 
actual winning charitable gaming ticket. 

41. If a jar operator leaves a jar bar unattended, the jar 
operator shall safeguard the organization 1 s games, cash, and 
daily activity records. 

42. The organization may refuse to sell charitable gaming tickets 
to any person the organization believes is involved in 
soliciting or receiving inside information. 

43. For determining the prize value of whether a record of the win 
(section 10-04.1-08-08) is required when there are two or more 
winning prizes on one charitable gaming ticket (for example, 
crisscross game), each prize value, rather than the aggregate, 
is the determining factor. 

44. No organization may publicly display the actual redeemed 
winning charitable gaming tickets. 

45. If an organization believes that a deal is defective, the 
organization shall follow guidelines prescribed by the 
attorney general. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-08-04. State gaming stamp number and game serial number. 

1. No deal of charitable gaming tickets, including club specials, 
tip boards, and seal boards, or punchboards, or spoxts pool 
boaxds. may be put out for Pfay unless the flare has a North 
Dakota state gaming stamp attached which had been previously 
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affixed thereto by a licensed distributor. Once affixed, 
such that state gaming stamp may not be tampered with by any 
person. 

2. No organization may modify or otherwise change the game serial 
number that was written on the state gaming stamp by the 
distributor. 

3. No organization may intentionally place a deal, or paper-type 
punchboard, or sports pool ~ in play unless the game 
serial number of Stteh that deal, or punchboard, or sports pool 
~ corresponds to the game serial number written on the 
state gaming stamp by the distributor. If the two numbers do 
not correspond, the organization shall immediately: 

a. Notify the distributor from whom the game was purchased. 

b. Complete a standard form prescribed by the attorney 
general which must contain such necessary and reasonable 
information as the attorney general requires. The 
organization shall attach this form to the flare of the 
deal or punchboard in play. 

History: Effective November 1, 1986; amended effective October 1, 1987~ 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-08-05. P:1:<sy o-f games Reslticl:ion Special restrictions. 

1. No organization may place a deal of charitable gaming tickets, 
including club specials and tip boards, or punchboard in play: 

a. 

b. 

Unless the face of the 
punchboard as received from 
name of the game, cost 
denomination, and winning 
symbols. 

Which has been prohibited 
play within this state. 

flare of sneh that deal or 
the distributor describes the 
per play, number of winners by 
number, symbol, or set of 

by the attorney general from 

c. Which had the manufacturer's or distributor's permanent 
adhesive seal broken on the manufacturer's games' package, 
box, or other container when Stteh that game was received 
from the distributor. The organization shall return such 
a game to the distributor who shall issue a credit memo to 
evidence the returned game. However, this subdivision 
does not apply to punchboards. 

2. No organization may, independent of a distributor, design a 
deal's or punchboard's ideal gross proceeds, or ideal prizes, 
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or~ adjusted gross proceeds, including adding or deleting 
a last sale feature, or changing the payout structure of a 
game to other than that stated on the flare before or after a 
deal or punchboard is placed in play. However, this rure 
subsection does not apply to seal boards. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-08-06. Gross proceeds and cash banks -for single gam-e-s­
Restriction. Gross proceeds for single gam-e-s a commingled game, club 
special, tip board, seal board, and punchboard must be separately 
maintained -for e-aeh de-a± '0'£ charitable gaming tickets, including e1-ttb 
specials, t-±p boards. and s-erl boards, or punchboard while the game is 
in play. Cash banks -for single gam-e-s must be used according to this 
section. No organization is exempt from this requirement unless 
approval for use of any alternate cash bank method is first requested in 
writing of the attorney general and approval is granted. An alternate 
cash bank method must meet the specific control objective of accurately 
determining each deal's or punchboard's game's actual cash profit. When 
a A cash bank -for a single ganre- ±s tt'S"e'd h':V i:tre organization, ±t- must 
meet either of the following three requirements: 

1. A separate cash bank must 
commingled game, club special, 
punchboard in play. 

be maintained for each de-a± or 
tip board, seal board, and 

2. A central cash bank must be maintained for use by several 
'Cl:e'3:h or punchboards games in play t-o determine e-aeh deal's or 
punchboard's actual ea-stt profit. The central cash bank must 
be used as a source of cash for borrowing to each game. An 
I.O.U. form must be used to record the lending and payback Of 
cash bank funds. The I.O.U. form must include: 

a. Name of game that cash bank funds were loaned to. 

b. For a club special, tip board, seal boardl and punchboard, 
the game's gaming stamp number. 

c. For a club special, tip board, seal board, and punchboardl 
the game's game serial number. 

d. Amount of loan. 

e. Date of loari. 

f. Amount repaid. 

g. Date of repayment. 
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h. Signature of cash bank cashier or jar operator for each 
transaction. 

3. A cash register must be used for one or more~ or 
punchboatds games in play. 

a. The cash register must have the capability to issue 
consecutively numbered receipts containing at least the 
following information which must be provided to the 
player: 

(1) Name of the gaming site or organization. 

(2) Date of the sale or prize redemption. 

(3) Amount of money paid for the purchase of or received 
for the prize redemption of charitable gaming 
tickets, or punchboard punches. 

(4) Code representing 
redemption. 

the type of sale or prize 

(5) Consecutive customer receipt number. 

b. The cash register must have at least a consecutive 
four-digit customer receipt number which does not return 
to zero at the conclusion of any period of use. Further, 
any cash register used must retain its transaction count 
between uses whether or not its power source is 
interrupted. 

c. The cash register must have sufficient keys to record 
separately each type of sale and prize redemption, and 
must provide a total for each type of sale and prize 
redemption recorded. 

d. All cash register receipts for voids, underrings, 
overrings, no sales, and any other related receipts must 
be retained with the daily deal and punchboard records. 

e. All transactions, customer receipt numbers, and control 
totals must be recorded on the tape retained in the cash 
register. The internal tape, showing these transactions, 
must be retained with the daily deal and punchboard 
records. If the cash register is used by the organization 
for purposes other than recording the sales and prize 
redemptions of charitable gaming tickets-, and puuchboards 
or punchboard punches, the internal cash register tapes 
from other uses must also be retained for at least three 
years. 

History: Effective November 1, 1986; amended effective October 1, 1987~ 
June 1, 1990. 
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General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-08-07. 
device. 

OpetaLion '0-f the g1!'111'e'S Coin-operated dispensing 

+-:- Chatitable A commingled game of gaming tickets may be 
dispensed from a coin-operated dispensing device provided that 
at least all of the following requirements are met: 

~ 1. The organization, in using the device, shall meet the 
requirements of th±s sLate's Taws and~ North Dakota 
Century Code chapter 53-06.1 and this article, including 
formal directives of the attorney general, regarding the 
conduct and play of g1!'111'e'S '0-f chance ±n tegatd t-o 
charitable gaming tickets-;- The-se mtt'S"L' includ~. btrt not be 
limited to-; teq:uitemenLs '0'£, including: 

t++ a. 

+Z-7 b. 

+3-+ c. 

~ d. 

+5-t e. 

+&+ f. 

Affixing of flare to 
device (subsection 1 
10-04. 1-08-04). 

the coin-operated dispensing 
of section 1e e~.l eo e2 

Using proper cash banks (section 10-04.1-08-06). 

Placing an en tit e de-a± two or more intermixed dea 1 s 
of charitable gaming tickets in play at the same time 
(subsection 9 'O"f section 16 Gt;.l 08 07). A deal 
added to the commingled game must be thoroughly 
intermixed with the deals in play. 

Establishing a time limitation for redeeming a 
winning charitable gaming ticket (subsection ++ 17 of 
section 1e o~.l oo 07 10-04.1-08-03). --

Not paying a prize to any player who is redeeming a 
charitable gaming ticket that has left the physical 
area of the gaming site (subsection Ta 'O"f section 
10 Ot;.l eo 07>. 

Maintaining a recordkeeping system (section 
10-04.1-08-10). 

h-=- 2. The organization shall make a coin-operated dispensing 
device inoperable for use for any play unless both of the 
following requirements are met: 

t++ a. 

+Z-7 b. 

An organization's employee is 
available to redeem winning 
tickets. 

on the site and 
charitable gaming 

Gaming activity 
when alcoholic 

is conducted only during the hours 
beverages may be dispensed in 
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accordance with applicable regulations of the state 
or the political subdivision. 

~ 3. The organization shall maintain key control of a coin­
operated dispensing device. 

d7 4. The organization may not allow a person under twenty-one 
years of age to purchase a charitable gaming ticket from a 
coin-operated dispensing device. This rule does not 
prohibit a device from being placed in a site where 
persons under the age of twenty-one may be present (for 
example, bingo site). 

-t-:-T-:- ;olttr electro11ic pnncltboard l1tl!Y i:re tt"S"ett provided that rl ~ 
'8"1-l- 'O'f i=he folloedng reqnhements are met:-

a-:- me orgaHization -±n tts±ng i=he electronic PllllChboard sinrl± 
nre-et i=he reqnhements 'O'f th±s state's -l-aws and rnles, 
inc lading formal dh ect i1.1 es 'O'f i=he attorney genet al, 
regarding i=he condact and p±ay 'O'f ga:nte"S 'O'f chance -±n 
:tegard to pnnchboards. 'fiTe-s-e mt:t"St inclnde, but tTOt i:re 
limited t-en reqairements 'O'f:-

+++ Reqnh ing payment -±n £ttl-l- fr'01!I i=he player ~ to 
i=he player's p±ay (section 19 9if.1 9if 19). 

+£-+ B-s-ing proper c-ash i:ranks (section 19 9lt.1 96 96). 

Establishing a: 
winning ticket 
19 94.1 eo 97>. 

time limitation 
(sabsection ++ 

for :tedeeming a: 
'O'f section 

+4-T Not paying a: pr±re to any player who- ±s redeeming a: 
ticket that ha-s -l-e-ft i=he gaming s-ite Esnbsection +& 
'O'f section 19 94.1 96,97). 

+5-t Hain taitdng a: 
1 9 9lt. 1 96 1 9 > • 

me organization 
inoperable for ttS"e 

recordkeeping system (section 

elec t:r onic panchboar d 
anless ~ 'O'f i=he 

followiug reqairemeuts are met:-

+++ ;olttr organization's employee ±s on i=he s-ite and 
available to redeem winning tickets. 

Gaming activity 
when alcoholic 
accordance w-ith 

±s condncted 'O'tt'ly dnring ttre iTottl:-s 
beverages l1tl!Y i:re dispensed -±n 
applicable regalations 'O'f i=he 'S't1rt:-e 

or i=he political sabdhision. 

~ me organization shaH maintain physical control 'O'f an 
elec t:r onic pnnchboa:t d. 
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d-:- The organization m-ay not rl±ow a person ttnt±er twenty one 
years o-f a-ge t-o p-hry mt e 1 e c lr on ic p tmchb oar d . 'ftris ru-l-e 
d-o-es not prohibit mt electronic pnnchboard £rom b-e-ing 

placed ±n a rit-e where persons ttnt±er the a-ge o-f twenty one 
m-ay b-e present +fo-r example, b-±ngo site). 

17.- No employee err 'lolnnteer o-f the organization m-ay provide any 
inside information t-o any person, by any !1Te"d11'S whatsoever, 
related t-o de-a-l-s o-f charitable gaming tickets . inclnding c±ttb 
specials, t-±p boards, and sea± boards, err p nnchboar ds, e .<cep t 
-f-en- 'VTTly the following information ttTat 'dr'e special policies 
wh-±ett mtl"S"t b-e posted ±n accordance w±ttt ttre pro~:~isions o-f 
snbsection +1t o-f section 10 0~ . 1 08 07:-

cr.- For a single gmTte""T the specific denomination o-f wimting 
charitable gaming tickets th-at Ts llSilally tt"S"e"d by the 
organization = mt indicator -f-en- removing a de-a± £rom p-hry 
when Nhming charitable gaming tickets have been redeemed 
lJn ough that denomination . +-'fh±s denomination Ts selected 
at the organization's discretion . No organization ntay; t-o 
any persoJt, guatantee or iudicate ttTat according t-o the 
organizations's b-e-st knowledge, a certain 
charitable gaming tickets remain ±n a g-am-e= 

b-:- For a coJumingled g-am-e:-

Jtumbet o-f 
UJttedeemed . ) 

+++ The minimum number o-f the highest denomination o-f 
winning charitable gaming tickets tinrt remain ±n the 
g-a1ITe = unredeemed. +-'fh±s number Ts llSilally tt"S"e"d by 
the organization = an indicator -f-en- adding a de-a± t-o 
the game.) 

-f-2;-t The actnal nnmber o-f the highest denomination o-f 
winning charitable gaming tickets rema:tJtl:ItQ ±n the 
g-am-e = uuredeemed . (There ean b-e n-o gnarantee.) 

37 No organization nmy modify err otheudse change the flare, 
inclnding a :hrst S'd'l-e featnre , related t-o a de-a± err pnnchboard 
'01TC'e the de-a± err punchboard ha-s been received £rom a 
distribntor, err~ a £±are ttTat arrives ±n mt altered err 
defaced condition. 

3-:--+7 No organization m-ay b-relrlc the mannfactnrer's sea± on a g-am-e o-f 
charitable gaming tickets' package, ~ o-r ottrer eoutainer 
tttTt-±± iJJJJit e d i a t e 1 y pr±o-r t-o the g-am-e b-e-ing p 1 aced ±nt-o p-1-ay-:-

~ No organization nmy permit the display or operation o-f any 
de-a± err punchboard wh-±ett m-ay have ±n any manner been marked. 
defaced. tampered w±ttt err otherwise placed ±n a condition , err 
opet a ted ±n a matnter, wh-±ett m-ay deceive the public or wh-±ett 
affects the chances o-f winning err losing 'llp'01l the taking o-f 
any chance thereon. 
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5-:- N-o d-ea-l or punchboard nmy b-e placed ±nt-o p±cry unless the 'C"'Orl 

'for e-a-ch charitable gaming ticket or punchboard puneh ±s 
clearly posted on the flare . 

6-;- N-o dea± or put tc I tbo at d I1TdY b-e p 1 aced O'trt 'for p±cry where the 
V1"rl-tte o-f the prizes t"O b-e awarded by the organization differs 
£rom the £rare~ received £rom the distributor. 

T-:- N-o charitable gaming ticket or punchboard puneh nmy b-e 'S'O±d 

'for a pr±ee different tmm the pr±ee stated on the deal's or 
punchboard's flare. 

~ N-o d-ea-l I1TdY b-e placed =t 'for p-l-ay ±n the original packages , 
bo.<es, or O'ttrer containers ±n wh±ctt ±t W'd"S received £rom the 
distributor. 

9-:- When a d-ea-l ±s receiv e d from the distributor ±n two or 11TOT"e 

packages. bo .<es. or O'ttrer containers. aH o-f the deal's 
char it able gaming tickets from the 1 espective packages , bo.<es , 
or O'ttrer cot 1 t a itte r s rmrst b-e p 1 aced O'trt 'for p±cry at the S'd1lte 

t±me and ±n the same receptacle . 

~ The receptacle containing a single g-ame o-f charitable gaming 
t ic ke t s rmrst b-e 1 ocate d on t-op o-f the jar herr wtri±e the gcmre 

±s ±n p-1-ay.-

-l-6-:-- The organization sha-3:±- conspicuousl:9 p-crst a Jtotice on the s±te 
containing the organization ' s special policies related t"O the 
conduct o-f de-aT'S and punchboards . The notice rmrst b-e cl-ea-r 
arm legible . and posted at a location that ±s easily visible 
t"O the players . The policies rmrst at~ include monetary 
limits on ciTed< writing . hrst s-aTe feature priz-e payout wh-en 
two or 11TOT"e players purchase the l-ast charitable gaming ticket 
o-f a gante"7 t-±nre limits on player redemptions o-f wiuniug 
charitable gaming tickets (subsection++ o-f section 
10 0~ . 1 00 07) , arm freezing~ (subsection +2: o-f section 
10 04.1 00 07). The organization's special policies rmrst 
indicate at ~,. 

.r:- Ttrat either freezing o-f the organization's ~ ±n p±cry 
±s allowed or freezing o-f the organization's ~ ±n p-l-ay 
±s tTOt allowed. 

b-7 The information , ±f any-; authorized by subdivisions a arm 
b o-f subsection Z: o-f section 10 0~.1 00 07, that the 
organization ±s providing t"O aH players . The 
organization sha-3:±- p-crst the specific information on a 
ttotice at the j-ar bar = that e-a-ch player tra-s an ~ 
opportunity t"O rea-d =eh information without having t"O a-sk 
the j-ar operator 'for the information . 

+-e--:-t-:- The organization sha-3:±- co11spicuously p-crst a 1tolice on the s±te 
that states :- "Providing any iuside information to any petson , 
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by mTY ~ whatsoe"et, ab'O'ttt ganre-s O"f charitable gamiug 
tickets ±s a el-a-s-s A misdemeauot puuishable by a on-e thousaud 
dollar fine and one year ±n jail" . 

+4-7 The otgauizatiou 'S"iTaH establish a policy ttrat requites a 
playet t-o redeem a wiuuiug charitable gamiug ticket withiu a 
ma.<imum t-im-e -l-im-it O"f fifteeu miuutes £rom the t-im-e the 
charitable gamiug ticket w-a-s purchased by the playet . 

-t-2-:- N-o otgauizatiou m-ay a-l±ow the fteeziug O"f a gaT1T'e -for a 
particular playet uuless at Tea-st a-H- O"f the followiug 
requiremeuts '2!'r"e TTtet:-

a-:- The-re m-ay b-e 1TO ft e e z iu g O"f the gaT1T'e m de s s the p l a y e t ha-s 
wagered at Tea-st double the amouut O"f the highest 
deuomiua t iou O"f the w iuuet o-r w iuuet s O"f the ganre-;- o-r -f-ive 
huudted dollars. whichever ±s :1-e-s-s-;- ±n coutiuuous p-1-ay-:-

ir.- The-re 'S"iTaH be 1TO ft e e zit 19 O"f the ~ when two o-r l!t'OT'e 

playets are actively putchasiug chat itable gamiug tickets 
£rom the gaT1T'e uuless t-iTe-1:-e ±s mutual agteemeut . 

e-:- Ttte otgauizatiou m-ay establish a special policy ttrat ±s 
l!t'OT'e strict than the ptovisious O"f th-i-s subsectiou. An 
e.<ample O"f a l!t'OT'e s h ict special pol icy ±s t-o not a-l±ow 
fteeziug O"f the ~ uuless the playet ha-s wagered at 
Tea-st h iple, t athet than double , the amouut O"f the 
highest deuominatiou o-f the wiuuer o-r witnrers o-f the ganre-;­

o-r -f-ive huudted dollars , whichever ±s :1-e-s-s-;- ±n coutiuuous 
p-1-ay-:-

d-:- Ttte playet !1T1:1"S't b-e iuvolved ±n coutiuuous p-l-ay ±n the ganre 

whereby ttrat playet ±s either opeuiug charitable gamiug 
tickets, o-r ±s ±n the process O"f putchasiug charitable 
gaming tickets £rom the game-:-

e-:- The-re m-ay b-e 1TO ft e e z iu g O"f the gaT1T'e o v e t n i g It t . 

+r-:-t-:- Ttte otgauization ±s prohibited £rom fteeziug ganre-s O"f 
charitable gaming tickets tt ±t ±s detetmiued by the attotJtey 
geuetal ttrat su-ch p-l-ay ha-s resulted ±n abnormal problems 
involviug ttrat organization . 

+3-:- N-o employee o-r voluuteet m-ay assist players ±n the opeuiug O"f 
put chased chat it able gamiug tickets e .<cept ±n the assistance 
O"f a haudicapped playet . 

~ N-o otganizatiou m-ay purchase a metchaudise pr-ire -for a co-st 
that e.<ceeds the t%"Stl"d"l- co-st t-o mTY normal customer . 

:AH metchaudise prizes !1T1:1"S't 

the~~ o-r puuchboatd. 
v-iew O"f mTY play e t pr±o-r 

111 

b-e displayed ±n the "iciuity O"f 
5'ttctt p t i z e s mt%"S't be ±n 'fu-1± 

t-o ttrat playet pntchasiug the 



opportunity t-o p-hry-:- Bp-on ~determination '0-f ~ winner '0-f ~ 

merchandise prize, ttre organization 'S'hc:rl:-t immediatelS' remo"e 
ttrat pr±z-e £rom ~ display and provide ±t t-o ttre wi1mer. 

+6-:- The ~ ope t at o t mry rrot p-ay ~ p-r-±re t-o ~ play e t wtn::r ±s 
redeeming a wiuniug charitable gaming ticket ttrat h-8-s -in ~ 
maJtner been marked , defaced , tampered w±th-; OT otherwise 

placed ±n ~ condition wh-±eh mry deceive ttre organization . 

-t-T-7 Except =provided by subsection r+ '0-f section 10 04 . 1 06 07 , 
ttre ~ operator mry rrot p-ay a p-r-±re t-o ~ player unless ttre 
player redeems mT actual winning charitable gaming ticket , 
Ito we v e t , £-or s in g l e ~ otTly-; a p-r-±re pay o u t may be !IT'd"d-e t-o 
~ player £-or ITO llt0"1"'e th= ttre amount '0-f one re-st 'OT unredeemed 
charitable gaming ticket provided ttrat at ~ ~ '0-f ttre 
following requirements are met :-

~ The ja-r ope r at or rmrst d-e+ay ttre p-r-±re pay on t tmt-rl ~ 
minimum t-±m-e f-±Ttt±t crf fifteen minutes h-8-s elapsed £rom ttre 
t-±m-e ttre g<!!1!te ±s bonght out by ttre player . M± charitable 
g a ttl i1 1g t i c ke t s '0-f the g<!!1!te rmrst have been 'SO"l-c::-:-

b7 The ja-r operator rmrst make ~ record '0-f ttre w±n ±n 
accordance w-ith section 10 04 . 1 00 00 . 

t-6-7 The ja-r ope t at or mry rrot pay ~ p-r-±re t-o ~ player wtn::r ±s 
redeeming ~winning charitable gaming ticket ttrat ha-s Te-ft ttre 
g a111 i1 1g rit-e where ttre d-e-a± ±s ±n p-1-ay-:- !ftTe or g a1 1 iz at io1 1 sha-1± 
define ttre physical location '0-f ttre " 0 gam:tJtg 

posted special policies (snbsection * section 
10 04 . 1 00 07) . 

-1-9-:- The ~ ope r a tot mry rrot pay ~ p-r-±re t-o ~ play e t wtn::r ±s 
redeeming~ winning charitable gaming ticket a-ft-e-r ttre t-±m-e 

-1-±nt±t set by ttre organizatiou ' s policy (snbsection ++ '0-f 
sectiou 10 04 . 1 00 07) . 

r&-:- The ~ operator 'S'hc:rl:-t deface ttre oqiuning number , symbol , o-r 

set '0-f symbols '0-f ~ winning charitable gaming t i cket 
rede emed , regardless O'"f -±+s deuomination. 

~ F-en- si11gle ~ otTly-; ttre orgai1izatio11 mry make ~ p-r-±re 
pay on t t-o ~ p l a y e r £-or llt0"1"'e th= ttre am o nn t '0-f one re-st 'OT 

nnredeemed charitable gaming ticket, provided ttrat ttre 
attorney general h-8-s -f±rst determined ttrat ttre g-a11te ±s 
defectil;e and h-8-s notified ttre organization ±n writing '0-f ttrat 
ntct-:-

History: Effective Nov ember 1, 1986; amended effecti ve Oc to ber 1, 1987~ 
June 1, 1990 . 
General Author i ty : NDCC 53- 06 . 1- 17 
Law Implemented: NDCC 53- 06.1 -1 6.1, 53-06.1 -1 7 
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10-04.1-08-07.1. Electronic punchboard. An electronic punchboard 
may be used if at least all the following requirements are met: 

1. 

2. 

The organization in using the electronic punchboard shall meet 
the requirements of this state's laws and rules, including 
formal directives of the attorney general, regarding the 
conduct and play of games of chance in regard to punchboards. 
These must include, but not be limited to, requirements of: 

a. Requiring payment in full from the player prior to the 
player's play (section 10-04.1-04-19). 

b. Using proper cash banks (section 10-04.1-08-06). 

c. Establishing a time limitation for redeeming a winning 
ticket (subsection 17 of section 10-04.1-08-03). 

d. Not paying a prize to any player who is redeeming a ticket 
that has left the physical area of the gaming site. 

e. Maintaining a recordkeeping system (section 
10-04.1-08-10). 

The organization shall make an electronic punchboard 
inoperable for use for any play unless both of the following 
requirements are met: 

a. An organization's employee is on the site and available to 
redeem winning tickets. 

b. Gaming activity is conducted only during the hours when 
alcoholic beverages may be dispensed in accordance with 
applicable regulations of the state or the political 
subdivision. 

3. The organization shall maintain physical control of an 
electronic punchboard. 

4. The organization may not allow a person under twenty-one years 
of age to play an electronic punchboard. This subsection does 
not prohibit an electronic punchboard from being placed in a 
site where persons under the age of twenty-one may be present 
(for example, bingo site). 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-08-08. 
p-a±d fur wins a last 
amount or w±ns, a 
hundted dollats from 

Record of the win. When any player or playets ±s 
sale feature or a seal prize value of any cash 
cash prize of fifty dollars or greater than~ 

the play of any derl 'Of chatitable gaming tickets a 
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club special, tip board, seal board, or punchboard, o-r-; when 
subdh is ion b o-f subsection +'t- o-f sec lion 10 Olt. 1 00 07 applies w±th 
tespect t-o -a ~ payout for -a -!-erst- or um:edeemed chatitable gaming 
ticket or a cash prize of more than one hundred dollars from the play of 
a commingled game of charitable gaming tickets, the organization shall 
make a record of the win. However, the attorney general may require any ' 
or all organizations to make a record of the win of any cash prize 
amount determined by the attorney general. The record of the win must 
.be completed for the total cash prize payout regardless if the player 
intends to split the player's cash prize with another player. The 
record of the win must consist of either a sequentially numbered check 
drawn from the general gaming bank account or a sequentially numbered 
receipt. The check or receipt must include at least the following 
information: 

1. The jar operator 'shall legibly print, in ink, on the face or 
back of the check or receipt at least the following:, 

a. Name of the gaming site. 

b. Gaming stamp number. 

c. Game serial number. 

d. Name of the game. 

e. Honlh, day; and y-e-crr teptesented by the ctre-ck or teceipl 
crate Amount of the cash prize. 

f. Pri7:e amount teptesenled by the ctre-ck or receipt amount 
Date of the cash prize payout. 

g. If the' payee is actually personally known by the jar 
operator, the payee's full name and driver's license 
number, including state or-license registration. 

h. If the payee is not personally known by the jar operator, 
the payee's full name, street address (if available) or 
rural route or post-office box number, city, state, zip 
code, and driver's license number, including state of 
license registration. This information must be identified 
by the jar operator directly from the payee's pictured 
driver's license or other pictured identification. If the 
payee does not have a pictured driver's license or other 
pictured identification, the jar operator must shall 
indicate the payee's full name and cortect address wh±ch 
w-iH include the.L street address (if available) or rural 
route or post-office box number, city, and state, and zip 
code which must be taken from anothet :form at least two 
forms of identification. The organization shall determine 
the real identity of the payee and require such additional 
proof of identification from a reliable source as is 
necessary to properly establish the payee's identity. The 
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organization may not pay out any prize unless and until 
the payee has fully and accurately furnished to the 
organization all information required by this section. If 
the payee does not have a pictured driver's license or at 
least two forms of identification, the organization shall 
mail the cash prize to the payee. 

27.- i. The 'Che-ek '01." receipt mttSt he either legibl~ signed '01." 

initialed, -in -inkr by Legible signature of the jar 
operator issuing who completed the check. However, when 
subdh is ion b t:rf subsection +T t:rf section 16 e~ .1 68 67 
applies, ±t ±s r ecouuuended tintt at f-ea-st -a second gaming 
emplo~ee '01." volunteer -al-s-o ri'gn '01." initiaL -in -ink; the 
'Che-ek '01." receipt t-o acknowledge the pr±re pa~out record of 
the win. 

2. After the record of the win is completed by the jar operator, 
the payee shall legibly sign and date, in ink, the record of 
the win to acknowledge the cash prize amount. 

3. The jar operator shall legibly print, in ink, the check or 
receipt number on the winning charitable gaming ticket or 
punchboard punch. Howe,er, ttr±s particular rtt:re ±s not 
applicable t-o -a payout far -a Tast s-aTe feature '01." when 
subdhision b t:rf subsection +T t:rf section 16 6~.1 68 07 
applies. 

-4-;- -!t ±s recommended that the organization -al-s-o nrake -a record t:rf 
the win far emstr prizes e-qtterl:- t-o one hundred dollars. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-11, 53-06.1-17 

win. 
10-04.1-08-08.1. Person prohibited from falsifying record of the 

1. No gaming employee or volunteer or player may falsify any 
information of a record of the win. No gaming employee or 
volunteer may willfully or deliberately disregard the 
requirements of section 10-04.1-08-08 in completing the record 
of the win and intentionally or unintentionally through 
negligence of responsibility falsify or permit a player to 
falsify the record of the win when the exercise of reasonable 
care by the gaming employee or volunteer would have prevented 
or detected the player's falsification, including a player's 
conspiracy with another person to have the other person claim 
the cash prize. No player may knowingly or willfully provide 
or conspire with another person to provide false player 
identification information in deliberate disregard of the 
requirements of section 10-04.1-08-08. No player who has 
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2. 

actually won a cash prize of an amount requ1r1ng a record of 
the win may through a fraudulent scheme have any other person 
claim the cash prize. 

If the organization determines that a player has falsified, 
attempted to falsify, or conspired with another person to 
falsify the record of the win, the organization shall deny the 
player the cash prize and notify the attorney general or a 
local law enforcement agency. 

'3. The organization may post a clear and legible notice in a 
conspicuous location at the gaming site to notify persons of 
the prohibition against attempts to falsify or falsifying a 
record of the win and warn of the consequences of violating 
this prohibition. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-08-09.1. Reconciliation of inventory control records. 

1. The organization shall, on at least a quarterly basis, compare 
its inventory control records, as described by subdivision b 
of subsection 4 of section 10-04.1-08-10, of deals of 
charitable gaming tickets, including club specials, tip 
boards, and seal boards, and punchboards that are recorded as 
being in play and unplayed to games that are actually in play 
and actually in inventory as unplayed. The organization shall 
reconcile any difference. The reconciliation must be 
performed by a person or count team who is independent of the 
person who has custody of the physical inventory of the games, 
including the site manager and gaming manager. 

2. The organization shall document in writing that the 
reconciliation was performed. The documentation must include 
at least the following information: 

a. Name and job position of the person who performed the 
reconciliation. 

b. Date the reconciliation is conducted. 

c. Procedure employed. 

d. Result and corrective action taken. 

e. Signature of the person who performed the reconciliation. 

History: Effective June 1, 1990. 
General Authority: NOCC 53-06.1-17 
Law Implemented: NOCC 53-06.1-17 
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10-04.1-08-10. Recordkeeping system required. 

1. Except as provided by subdivision a of subsection 2 C"f section 
10 O't.l oa 10, a licensed and subdivision a of subsection 3, 
an organization shall retain daily accounting records~ 
;;gard to~ of a commingled game of charitable gaming 
tickets, including club specials special, tip boards board, 
and seal boatds board, and punchboaxds punchboard for a petiod 
C"f three years from the end of the quarter £or in which the 
tecoxds are kept charitable gaming ticket and--punchboard 
activity occurred unless the organization is released by the 
attorney general from this requirement. The records must be 
maintained in the state of North Dakota. 

2. The recordkeeping system must include at least the following 
items for each de-a±- 'O"r punchboatd plalJed commingled game: 

a. The £rare flares, with the state gaming stamp stamps 
affixed, together with all redeemed opened winning 
charitable gaming tickets 'O"r punches and all unopened and 
unsold charitable gaming tickets 'O"r punches wiri:eh 11\'tt'St b-e 
segr ega Led by g-anre set ial IIUmbet , e.>:cept, ±f tiTe'S'e' ±t-ents­
tel ale to a commingled g-anre C"f. The redeemed winning and 
the unsold charitable gaming tickets, they are not 
required to be segregated by game serial number. Ilowevet. 
£or t edeemed w imti11g l icke l s C"f a connningled g-anre C"f 
cltatilable gaming tickets, the otganization stnrl± accottnl 
£or ea-ch deal's highest denomination C"f tedeemed tickets 
by g-anre setial Itttmbet by a method that ptovides the 
otganizalion the capabilities C"f timely identiflJing a 
ticket tedeemed by a plalJet when that ticket was rrot 'S"'"l-d 
by the oxganization and timellJ locating tetained tickets 
ttp"'1T tequest by the attotnelJ general. The organization 
may not open any unsold or defective charitable gaming 
tickets, 'O"r p"ttTTCh any unsold 'O"r defective punchboatd 
punches. The records referenced by this section 
subdivision must be retained by the organization for a 
period C"f one year from the end of the quarter £or in 
which the tecoxds are kept commingled game activitY 
occurred unless the organization is released by the 
attorney general from this requirement. The attorney 
general may require that the records be retained for an 
extended period ±f cettain questionable conditions 
plt'nail. 

b. Records documenting the t:hr±ry slatting and ending 'C'a'S'h: on 
hand-:- ft ±s- recommended that the ~ C"f the 'C'a'S'h: b-e 
vet ified by rl rea-st two pet sons who stnrl± "S"±gn 'O"r initial 
'S'tteh verification. For redeemed winning tickets of a 
commingled game, the organization shall account for each 
deal's highest denomination of redeemed tickets by game 
serial number by a method that provides the organization 
the capabilities of timely identifying a ticket redeemed 
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by a player when that ticket was not sold by the 
organization and timely locating retained tickets upon 
request by the attorney general and law enforcement 
officials. 

c. M:rr counningled games. tecotds Records documenting the 
d-a±:l:y activity of ganres placed and temoced from p±-ay-; by 
gaming "St-c!rmp ltnmbet and game setial unmbet each deal, 
including the date each deal was placed in play and an 
accounting of the redeemed winning charitable gaming 
tickets (not required to be segregated by game serial 
number) that are placed in that deal's bag or other 
container, by date, for retention purposes. This 
accounting must include the number of tickets, by each 
denomination of prize, and the total value of these 
tickets for all denominations of prizes. Except for the 
application of subsection 18 of section 10-04.1-08-03, 
this accounting is done when an additional deal is added 
to the commingled game and when the organization closes a 
commingled game. 

d. Records documenting each day's cash bank activity, 
including the opening cash bank, closing cash bank, actual 
cash profit, increase or decrease in the opening cash bank 
for the next day's activity (if any), and bank deposit. 

3. The recordkeeping system must include at least the following 
items for each club special, tip board, seal board, and 
punchboard: 

a. The flare, with the state gaming stamp affixed, together 
with all redeemed winning charitable gaming tickets or 
punches and all unopened and unsold charitable gaming 
tickets and punches. The redeemed winning and unsold 
charitable gaming tickets and punches must be segregated 
by game serial number. The organization may not open any 
unsold or defective charitable gaming ticket or punch any 
unsold or defective punchboard punch. The records 
referenced by this subdivision must be retained for one 
year from the end of the quarter in which the gaming 
activity occurred unless the organization is released by 
the attorney general from this requirement. 

b. Daily activity records documenting the name of game, 
gaming stamp number, game serial number, actual starting 
cash bank, previous game's gaming stamp number and game 
serial number from which the actual starting cash bank 
originated, following game's gaming stamp number and game 
serial number to where the ending cash bank is destined, 
and the reason why the game was closed. 
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4. The recordkeeping system must include at least the following 
items for each commingled game, club special, tip board, seal 
board, and punchboard: 

a. Records documenting the daily starting and ending cash on 
hand. Unless there is only one gaming employee or 
volunteer scheduled on duty, the count of the cash must be 
verified by at least two persons who shall sign or initial 
and date that verification. 

th- b. Inventory control records documenting must include at 
least the pui:cltases, issuances name of game, sales invoice 
number and date, date received, dates of issuance to and 
from a site, playiugs I:epoxtings on ttre site name, period 
played, quarter gaming tax return on which reported, and 
disposals o£ games date and method of disposal for each 
game, by gaming stamp number and game serial number. 
Unless a class B organization has only one site which is 
the location of the organization•s home office, the 
class B organization shall maintain inventory control 
records at each site and the records must include, for 
each deal and punchboard, at least the name of game, dates 
received from and returned to the home office, by gaming 
stamp number and game serial number. 

~c. Record of the win as required by section 10-04.1-08-08. 

£-:-d. Recoxds pi:oviding a~ reconciliation, by s-±;:-e-; (summary) 
of ea:clt gamers ideal gross proceeds, value of unsold 
tickets or punches, actual gross proceeds, prizes, 
adjusted gross proceeds, actual cash profit, cash long or 
short, and bank deposit. 

3-:- e. All daily activity records must be xetained at ttre s-±te -or 
completed by use of a nonerasable ink pen, be readily 
available as ~ as at the site until the ttea:X -or 
punchboai:d game is -in p-l-ay closed, and be legibly signed 
or initialed and dated by the person completing the 
record. 

f. For each deal of charitable gaming tickets involving 
single folded (jar ticket) or banded tickets (jar ticket), 
the deal 1 s game information sheet (see subsection 4.1 of 
section 10-04.1-14-18) must be retained with the daily 
activity records. 

g. Unless the gaming activity of a closed game is summarized 
by a person who is independent of any person who was 
directly or indirectly involved in operating the game 
while the game was in play, including the site manager and 
gaming manager, the summarization must be audited by a 
person who is independent of the person who summarized the 
closed game. If there is a variance between the 
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summarization and audit, the person who audited the game 
shall notify the gaming manager or other appropriate 
organization representative of the variance. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-08-11. Actual cash profit bank deposit required by 
licensed organizations. 

1. For a single game o-f charitable gaming tickets. inclnding a: 
club special, tip board, and seal board, and punchboard, the 
actual cash profit, less the increase or plus the decrease in 
the starting cash bank for the next deal, plus the amount of 
prizes paid by check that were not cashed at the site and the 
actual cost of any merchandise prizes previously paid by 
check, must be deposited in the organization 1 s general gaming 
bank account no later than the fifth banking day following the 
day the deal or punchboard is removed from play. If the 
organization prepares a deposit slip for the deposit of actual 
cash profit from only one de-a± o-f char it able gaming tickets 
club special, tip board, seal board, or punchboard, the 
validated bank deposit slip or receipt must contain a 
reference to the name of the deal or punchboard, deposit 
amount, include the respective state gaming stamp number, and 
must be included as part of the daily accounting records of 
the deal or punchboard. 

2. For a commingled game of charitable gaming tickets, the actual 
cash profit for a specific day of activity must be deposited~ 
intact, in the organization 1 s general gaming bank account no 
later than the fifth banking day following that day of 
activity. If the organization prepares a deposit slip for the 
deposit of actual cash profit from only one day•s commingled 
game activity, the validated bank deposit slip or receipt must 
contain a reference to the name of the commingled game, date 
of the gaming activity, deposit amount, and must be included 
as part of the daily accounting records of that commingled 
game. The actual cash profit to be deposited must be 
calculated by either of the following two requirements: 

a. The amount of ending cash on hand less the starting cash 
bank and less the increase or plus the decrease in the 
starting cash bank for the next day 1 s activity. 

b. The amount of ending 
starting cash bank that 
ideal adjusted gross 
commingled. 
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EXAMPLE: 

Ending cash on hand $960 
Less: Starting cash bank 150 

Actual cash profit available for deposit $810 
Divided by: Ideal adjusted gross proceeds 
per particular deal 100 

Number of deals' ideal adjusted gross proceeds 8 
(disregard any remainder - for example, 8.1 
must be accounted for as 8) 

Ideal adjusted gross proceeds per particular deal $100 
Multiply by: Number of deals' ideal adjusted gross 
proceeds 8 

Actual cash profit to be deposited $800 

Actual cash profit to be carried over to the 
next day's activity (S810- 800) $ 10 

However, if a commingled game was closed at a gaming site that 
meets the criteria of subdivsion b of subsection 2 of section 
10-04.1-08-03, the organization may calculate the actual cash 
profit bank deposit according to either subsection 1 or 
subsection 2 of this section. 

3. For a single g<!11te club special, tip board, seal board, 
punchboard, and a commingled game of charitable gaming 
tickets, if the organization prepares one deposit slip for the 
deposit of actual cash profit from more than one sbrgle club 
special, tip board, seal board, punchboard, or commingled game 
or other gaming activity, or both, the organization shall 
prepare a supporting schedule which lists, by each game 
activity, the information required to be referenced on the 
validated bank deposit slip or receipt in accordance with this 
section and sections 10-04.1-06-15 (bingo), 10-04.1-07-10 
(raffles), 10-04.1-09-04 (professional sports pools), 
10-04.1-10-23 (twenty-one), and 10-04.1-10.1-25 (poker), and 
10-04.1-10.2-06 (calcuttas). The total of the deposit 
amounts listed on the supporting schedule must reconcile to 
the validated bank deposit slip or receipt amount. This 
supporting schedule or a copy must be included as part of the 
daily accounting records of each game activity. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-09-01. Sports poo 1. "Sports poo 1" is a sheet of paper, 
cardboard, or similar material on which is printed a square. 
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1. A sports-pool board may be either: 

a. Ten-number sports-pool board divided into ten horizontal 
lines arranged in a column. Along the left side of the 
column the numbers zero, one, two, three, four, five, six, 
seven, eight, and nine are randomly assigned to each of 
the ten lines. 

b. Twenty-five-number sports-pool board divided equally into 
twenty-five squares consisting of five rows of squares 
running both horizontally and vertically. Along the 
exterior line on the top of the master square, the numbers 
zero, one, two, three, four, five, six, seven, eight, and 
nine are randomly assigned, two numbers to each of the 
rows (for example, 4-7). The same procedure is applied to 
the left side of the master square for the horizontal 
rows. 

c. One hundred-number sports-pool board divided equally into 
one hundred squares consisting of ten rows of squares 
running both horizontally and vertically. Along the 
exterior line on the top of the master square, the numbers 
zero, one, two, three, four, five, six, seven, eight, and 
nine are randomly assigned to each of the vertical rows. 
The same procedure is applied to the left side of the 
master square for the horizontal rows. 

2. Each of the numbers assigned to the horizontal rows and 
vertical columns are to be covered by a tape of such design so 
that once disturbed any other recovering is conspicuously 
noticeable. 

3. The word 11 professional sports pool 11 is to be conspicuously 
headed at the top of the device. There must also be placed 
conspicuously on the sports-pool board the following 
information which must be completed by the organization unless 
the information has already been completed by the distributor: 

COST PER PLAY 
IDEAL PRIZES 

s 
$-------

4. A sports pool must be conducted for a 11 professi<Yl1al 11 sporting 
event only. A professional sporting event is one game. Each 
of the professional sports teams in the professional sporting 
event is designated along either the vertical columns or 
horizontal rows of numbers by the organization operating the 
gaming device. Each square or line constitutes a chance to 
win in the sports pool and each must be offered directly to 
prospective purchasers. The two professional sports teams 
must be designated before the squares or lines are sold. The 
squares or lines must be sold at a price not to exceed five 
dollars per square or line and such that price is to be 
inserted in the appropriate space on the--aevice prior to 
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5. 

selling 'S'tt"C'h: those squares or lines. The purchaser of a 
square or line ~s writes the purchaser 1 s name in that 
square or line. The tapes covering the numbers assigned each 
row may be removed when all the squares or lines are sold. If 
all the squares or lines are not sold, the organization shall 
advance the sports-pool board to ~ next another professional 
sporting event. The organization shall conspicuously post a 
notice on the site containing the organization 1 s special 
policy for advancing an unsold board. 

The winner of a sports-pool board 
conclusion of each payout period and in 
prize payout method, as follows: 

is determined, at the 
accordance with the 

a. For a ten-number sports-pool board, by determining the 
line which is assigned the last number (ones position) of 
the combined score of the two professional sports teams in 
the sporting event. For example, if the combined score 
was twenty-three, the winning player is that player who 
purchased the line assigned the number three. 

b. For a twenty-five-number and one hundred-number 
sports-pool board, by determining the square at the 
juncture of the horizontal row and vertical column 
containing which relate to the numbers (ones position) of 
~ ontcome o-f~ sporting event each team 1 s score. 

6. The device so constructed must have a game serial number and 
be acquired only from licensed distributors. 

7. No professional sports-pool board may be put out for play 
unless a North Dakota state gaming stamp has been affixed to 
the sports-pool board by a licensed distributor. Once 
affixed, the state gaming stamp may not be tampered with--sy 
any person. 

8. No organization may modify or otherwise change the game serial 
number that was written on the state gaming stamp by the 
distributor. 

9. The organization operating the sports pool shall determine the 
method of prize payout to the players. The method of payout 
must be indicated on the sports-pool board in a form that is 
clear and legible, and must be done so prior to the start of 
the sports event associated with the sports pool. The total 
payout may not exceed ninety percent of the actual gross 
proceeds of the sports pool. (For example, winners of a 
sports pool conducted for a particular professional football 
game may be determined at the end of each quarter of the game 
according to the score at that point. The payout each quarter 
need not be in direct proportion to the total ninety percent 
payout.) Only cash prizes can be awarded. 
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10. Gross proceeds must be separately maintained for each 
sports-pool board in play in order to determine each sports­
pool board 1 s actual cash profit. 

History: Effective November 1, 1986; amended effective October 1, 1987~ 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-07, 53-06.1-09, 53-06.1-17 

10-04.1-09-02. Record of the win. 

~ When any player wins a cash prize greater than one hundred 
dollars, the organization shall make a record of the win. 
However, the attorney general may require any organization to 
make a record of the win of any cash prize amount determined 
by the attorney general. The record of the win must be 
completed for the total cash prize payout regardless if the 
player intends to split the player 1 s cash prize with another 
player. The record of the win must consist of a sequentially 
numbered check drawn from the general gaming bank account or a 
sequentially numbered receipt and the. The check or receipt 
must include at least the following information: 

1. The 
the 

a. 

b. 

c. 

d. 

e. 

f. 

g. 

organization shall legibly print, in ink, on the face of 
check or receipt at least the following: 

Name of the gaming site. 

Gaming stamp number. 

Game serial number. 

f1a:t-e o-f the ptofessional spotting eVent. 
(sports-pool board). 

Amount of the cash prize won. 

Name and Date of the cash prize payout. 

Game type 

Full name, street address (if available) or rural route or 
post-office box number, city, state, and zip code of the 
wiunet payee. 

g7 ~ Dti~et 1 s Unless the organization maintains current master 
records of player identification information, the record 
of the win must include the payee•s driver 1 s license 
number, including state of license registration. The 
organization is responsible for the accuracy of the master 
records. This information must be identified by the 
organization directly from the payee•s pictured driver•s 
license. If the payee does not have a pictured driver 1 s 
license, the organization shall indicate the payee•s full 
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name arrd couect add:ress wh±ch 'lri±l:- inclnde ttre, street 
address (if available) or rural route or post-office box 
number, city, and state, and zip code which must be taken 
from anothe:r -fo-rm at least two other forms of 
identification. The organization shall determine the real 
identity of the payee and require such additional proof of 
identification from a reliable source as is necessary to 
properly establish the payee's identity. The organization 
may not pay out any prize unless and until the payee has 
fully and accurately furnished to the organization all 
information required by this section. If the payee does 
not have a pictured driver's license or at least two forms 
of identification, the organization shall mail the cash 
prize to the payee. 

i. Legible signature of the organization representative who 
completed the record of the win. 

2. ft ±s :recommended that ttre o:rganization a-l-s-c7 m-ake -a reco:td o£ 
ttre w-in £-o-r c-a-sh p:tiz:es e-qtta'i- tu one lmnd:ted dolla:ts. After 
the record of the win is completed by the organization~ 
payee shall legibly sign and date, in ink, the record of the 
win to acknowledge the cash prize amount. 

History: Effective November 1, 1986; amended effective October 1, 1987~ 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-11, 53-06.1-17 

win. 
10-04.1-09-02.1. Person prohibited from falsifying record of the 

1. No gaming employee or volunteer or player may falsify any 
information of a record of the win. No gaming employee or 
volunteer may willfully or deliberately disregard the 
requirements of section 10-04.1-09-02 in completing the record 
of the win and intentionally or unintentionally through 
negligence of responsibility falsify or permit a player to 
falsify the record of the win when the exercise of reasonable 
care by the gaming employee or volunteer would have prevented 
or detected the player's falsification, including a player's 
conspiracy with another person to have the other person claim 
the cash prize. No player may knowingly or willfully provide 
or conspire with another person to provide false player 
identification information in deliberate disregard of the 
requirements of section 10-04.1-09-02. No player who has 
actually won a cash prize of an amount requiring·a record of 
the win may, through a fraudulent scheme, have any other 
person claim the cash prize. 

2. If the organization determines that a player has falsified, 
attempted to falsify, or conspired with another person to 
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falsify the record of the win, the organization shall deny the 
player the cash prize and notify the attorney general or a 
local law enforcement agency. 

3. The organization may post a clear and legible notice in a 
conspicuous location at the gaming site to notify persons of 
the prohibition against attempts to falsify or falsifying a 
record of the win and warn of the consequences of violating 
this prohibition. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-09-02.2. Reconciliation of inventory control records. 

1. The organization shall, on at least a quarterly basis, compare 
its inventory control records, as described by subdivision f 
of subsection 2 of section 10-04.1-09-03, of sports-pool 
boards that are recorded as being in play and unplayed to 
games that are actually in play and actually in inventory as 
unplayed. The organization shall reconcile any difference. 
The reconciliation must be performed by a person who is 
independent of the person who has custody of the physical 
inventory of the sports-pool boards, including the site 
manager and gaming manager. 

2. The organization shall document in writing that the 
reconciliation was performed. The documentation must include 
at least the following information: 

a. Name and job position of the person who performed the 
reconciliation. 

b. Date the reconciliation was conducted. 

c. Procedure employed. 

d. Result and corrective action taken. 

e. Signature of the person who performed the reconciliation. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-09-03. Recordkeeping system required. 

1. Except as provided by subdivision a of subsection 2 o£ section 
10 04.1 09 03, a licensed organization shall retain daily 
accounting records with regard to professional sports-pool 
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boards for a petiod o£ three years from the end of the quarter 
ror in which the tecotds 8re ~ sports-pool activity 
occurred unless the organization is released by the attorney 
general from this requirement. The records must be maintained 
in the state of North Dakota. 

2. The recordkeeping system must include at least the following 
records for each professional sports-pool board played: 

a. The completed, sold sports-pool board indicating the 
winning squares or lines. The sports-pool board must be 
retained by the organization for a petiod o£ one year from 
the end of the quarter ror in which the tecotds are ~ 
sports-pool activity occurred unless the organization is 
released by the attorney general from this requirement. 

b. Records documenting the daily starting and ending cash on 
hand. It ±s tecommended tna:t- Unless there is only one 
gaming employee or volunteer scheduled on duty, the count 
of the cash must be verified by at least two persons who 
shall sign or initial such and date that verification. 

c. Records pto~iding a documenting the actual starting cash 
bank, type of professional sport, designation of when 
prizes are paid (for example, game, half, period, quarter, 
inning), and amount of each prize. 

d. A reconciliation, by ~ (summary) of actual gross 
------proceeds, prizes, adjusted gross proceeds, actual cash 

profit, cash long or short, and bank deposit. 

d7 e. Record of the win as required by section 10-04.1-09-02. 

-...f. Inventory control records documenting must include at 
least the putcltases issuances sales invoice number and 
aate: date received, dates of issuance to and from a site, 
pla:9ings site name, period played, tepottings '01'1' th-e 
quarter gaming tax return on which reported, and disposals 
o£ spotts ~date and method of disposal for each 
sports-pool board, by gaming stamp number and game serial 
number. Unless a class B organization has only one site 
which is the location of the organization's home office, 
the class B organization sAall maintain inventory control 
records at each site and the records must include, for 
each sports-pool board, at least the dates received from 
and returned to the home office, by gaming stamp number 
and game serial number. 

3. All daily activity records must be completed by use of a 
nonerasable ink pen, be readily available at the site until 
the sports-pool board is closed, and be legibly signed or 
initialed and dated by the person completing each record. 
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4. Unless the gaming activity of a closed sports-pool board is 
summarized by a person who is independent of any person who 
was directly or indirectly involved in operating the 
sports-pool board while the sports-pool board was in play, 
including the site manager and gaming manager, the 
summarization must be audited by a person who is independent 
of the person who summarized the closed sports-pool board. If 
there is any variance between the summarization and audit, the 
person who audited the sports-pool board shall notify the 
gaming manager or other appropriate organization 
representative of the variance. 

History: Effective November 1, 1986; amended effective October 1, 1987~ 
June 1, 1990. 
General Authority: NOCC 53-06.1-17 
Law Implemented: NOCC 53-06.1-17 

10-04.1-09-04. Actual cash profit bank deposit required by 
licensed organizations. For a professional sports-pool board, the 
actual cash profit plus the amount of prizes paid by check that were not 
cashed at the site, must be deposited in the organization•s general 
gaming bank account no later than the fifth banking day following the 
day of the professional sporting event. If the organization prepares a 
deposit slip for the deposit of actual cash profit from only one 
professional sports-pool board, the validated bank deposit slip or 
receipt must contain a reference to a professional sports-pool board, 
date of the professional sporting event, deposit amount, include the 
respective state gaming stamp number, and must be included as part of 
the daily accounting records of that sports-pool board. If the 
organization prepares one deposit slip for the deposit of actual cash 
profit from more than one professional sports-pool board or other gaming 
activity, or both, the organization shall prepare a supporting schedule 
which lists, by each game activity, the information required to be 
referenced on the validated bank deposit slip or receipt in accordance 
with this section and sections 10-04.1-06-15 (bingo), 10-04.1-07-10 
(raffles), 10-04.1-08-11 (charitable gaming tickets and punchboards), 
10-04.1-10-23 (twenty-one), and 10-04.1-10.1-25 (poker), and 
10-04.1-10.2-06 (calcuttas). The total of the deposit amounts listed on 
the supporting schedule must reconcile to the validated bank deposit 
slip or receipt amount. This supporting schedule or a copy must be 
included as part of the daily accounting records of each game activity. 

History: Effective November 1, 1986; amended effective October 1, 1987~ 
June 1, 1990. 
General Authority: NOCC 53-06.1-17 
Law Implemented: NOCC 53-06.1-17 

10-04.1-10-01. Twenty-one. 

1. 11 Twenty-one 11 is a card game played 
players and one dealer. The object of 
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player to obtain a higher total card count than the dealer by 
reaching twenty-one or as close to twenty-one as possible 
without exceeding ·that count. The cards have the following 
value: 

a. Aces count either one or eleven. 

b. Kings, queens, and jacks each have a count of ten. 

c. ~other eards Cards two through ten are counted at their 
face value. 

2. The rules in sections 10-04.1-10-02 through 10-04.1-10-23, 
either complementing or in addition to those enumerated by 
law, must be followed in the playh~ conduct or play of 
twenty-one. 

History: Effective November 1, 1986; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-07, 53-06.1-10, 53-06.1-17 

10-04.1-10-02. Twenty-one table - Physical characteristics. 

1. A playing surface covering the twenty-one table must 
permanently and clearly display no more than seven separate 
and distinct betting spaces and the complete statements: 

BLACKJACK PAYS 3 TO 2 
and 

DEALER MUST STAND ON 17 AND MUST DRAW TO 16 

2. The playing surface may include special betting places used 
for the placement of tip bets. 

3. Unless only one twenty-one table is used at a site, a table 
number must be either permanently imprinted, adhesively backed 
and impressed thereon, or attached to the twenty-one tables. 

History: Effective November 1, 1986; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-10-03. Twenty-one drop box - Physical characteristics. 
Unless exempted by section 10-04.1-10-12, each twenty-one table used 
must be equipped with a double-locking or triple-locking removable metal 
container known as a 11 drop box 11 into which must be deposited all 
issuance of duplicate fill slips, issuance of original credit slips, and 
currency received from players for the purchase of chips. Each drop box 
must have: 
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1. Unless only one twenty-one table is used at a site, a number 
either attached, permanently imprinted, or adhesively backed 
and impressed thereon, and which corresponds to a twenty-one 
table number. 

2. After play has commenced, a money plunger, which must remain 
in the drop box slot when while the drop box is attached to 
the twenty-one table except for when currency and forms are 
inserted into the drop box. 

3. One lock that secures the drop box to a twenty-one table, and 
one or two separate locks which secure the contents placed 
into the drop box. The key to each of the two or three locks 
must be different from each of the other locks. 

History: Effective November 1, 1986; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-10-04. Twenty-one cards -Physical characteristics. 

1. The cards used in the game of twenty-one must be four, six, or 
eight complete standatd decks of fifty-two cards each, 
shuffled together and used as one, a tt:rtrl 'O'"f two handted 
e±9fit deck. The cards must be dealt as a single packet from a 
card-dealing box called a dealing shoe. Only four, six, or 
eight decks of the same size, shape, and design playing cards 
are to be used. 

2. The color of the backs of the cards used at any twenty-one 
table must be of one predominate color on all £ottr decks, or 
two one-half of the number of decks used must be of one 
predominate color and the other two one-hal~ the number of 
decks used must be of one another different predominate color. 

3. The design on the backs of each card in the £our decks must be 
identical and no card may contain any marking, symbol, or 
design that will enable a person to know the identity of any 
element printed on the face of the card or that will in any 
way differentiate the back of that card from any other card in 
the deck. The backs of the cards may contain a logo. 

4. The backs of all cards in the deck must be designed so as to 
diminish as far as possible the ability of any person to place 
concealed markings thereon. 

5. Only jumbo-faced playing cards are to be used. Except for the 
required application of subsection 1 of section 
10-04.1-10-05.1, this subsection applies to all playing cards 
purchased by an organization on or after July 1, 1990. 
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6. No organization may use cards that are taped, defaced, bent, 
crimped, cut, shaved, or deformed in any other manner. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-10-04.1. Twenty-one 
characteristics. 

dealing shoe Physical 

1. The dealing shoe used in the game twenty-one must have a face 
plate, a white or transparent base plate, and transparent 
sides or a cutout under the base plate of each side. The face 
plate may be transparent or opaque. The shoe must hold four 
or more complete decks of playing cards. A double shoe may be 
used. If a double-dealing shoe is used, the organization 
shall designate by a permanent marking the suits of hearts and 
diamonds on one side of the shoe and the suits of spades and 
clubs on the other side of the shoe (see subsection 3 of 
section 10-04.1-10-17. 

2. The dealing shoe may only be set on the twenty-one table 
during the time the table is open for play and must otherwise 
be stored in a safe storage place. The organization shall 
exercise appropriate key control to the safe storage place to 
restrict access to only authorized gaming employees. 

3. Each dealing shoe must be inspected at the beginning of each 
day•s twenty-one gaming activity by the site manager prior to 
playing cards being inserted into the shoe. The purpose of 
this inspection is to assure that there is no cheating device 
on the shoe. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-10-05. 
characteristics. 

Twenty-one chips Value and physical 

1. Each twenty-one chip manufactured for and issued by an 
organization must be round in shape, be one and 
nine-sixteenths inches [39.62 millimeters] in diameter and 
clearly and permanently impressed, engraved, or imprinted on 
at least one side with the name of the organization issuing it 
and on at least the opposite side with the specific value of 
the chip. The name of the organization on the chip may be 
represented by a related design, symbol, abbreviation, license 
classification and number, or other identification which must 
differentiate the organization 1 s chips from those being used 
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by every other organization. Th±s ru±e applies ~ a±T 
tQlelitl' one eh±p-s parchased by an organization on 'O't:' rlter 
November h +98-6-:- All chips purchased prior to November 1, 
1986, which do not have the name of the organization on at 
least one side must be retired effective July 1, 1990. 

2. Twenty-one chips mttSt may be issued by an organization in 
denominations of on±y fifty cents, one dollar, and two 
dollars, and five dollars. The organization may determine 
which of these denominations will be utilized at the 
organization's site and the quantity of each denomination that 
will be necessary for the conduct of twenty-one. 

3. If an organization first conducts the game twenty-one on or 
after June 1, 1990, or replaces the organization's twenty-one 
chips which were purchased and utilized· prior to June 1, 1990, 
the chips must meet the following specifications: 

a. Each denomination of a twenty-one chip must have a 
different primary color from the other denominations of 
chips. Ea-eh organization rna:v at ±t-s discretion utilize 
contrasting secondars; colors £-o-r any inlas;s on ecrch 
denomination o-f twents; one drip-:- The primary color that 
must be used by each organization for each denomination of 
chip must be: 

( 1) Fifty cent chip- "mustard yellow" which 
color classified as 5Y 7/6 on the munsell 
color coding which must be reproduced to 
following tolerances: 

Hue: 
vaTUe: 
Chroma: 

Upper limit 
H+ 7.5Y 7/6 
V+ 5Y 8/6 
C+ 5Y 7/8 

Lower limit 
H- 2.5Y 7/6 
v- sy 6/6 
c- sy 7/4 

means that 
system of 
within the 

(2) One dollar chip "white" which means that color 

(3) 

classified as N 9/ on the munsell system of color 
coding which must be reproduced to within the 
following tolerances: 

Value: 
Chroma: 

Upper limit 
V+ N9.4 
5R 9/1 
5 YR 9/1 
5Y 9/1 

Two dollar chip "pink" 
classified as 2.5R 6/10 on 
color coding which must 
following tolerances: 

Upper limit 
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Lower limit 
v- N8.75/ 
5G 9/0.5 
58 9/0.5 
5P 9/0.5 

which means that color 
the munsell system of 

be reduced to within the 

Lower limit 



( 4) 

Hue:. 
valUe:· 
Chroma: 

H+ 3.75R 6/10 
V+ 2.5R 6.75/10 
C 2.5R 6/12 

Five dollar chip "red" 
classified as 2.5R 4/12 on 
color coding which must be 
following tolerances: 

Hue: 
valUe: 
Chroma: 

Upper limit 
H+ 3.75R 4/12 
V+ 2.5R 4.5/12 
C+ 2.5R 4/14 

H- 1.25R 6/10 
v- 2.5R 5.75/10 
c- 2.5R 6/8 

which means that color 
the munsell system of 
reproduced to within the 

Lower limit 
H- 1.25R 4/12 
v- 2.5R 3.5/12 
c- 2.5R 4/10 

b. The primary color of twenty-one chips must fall within the 
upper and lower limits of subdivision a of this subsection 
when the chips are viewed both in daylight and under 
incandescent light. In conjunction with the primary 
color, each organization shall utilize a contrasting 
secondary color for the edge spots on the one dollar, two 
dollar, and. five dollar chips. The edge spots must be 
visible on the perimeter of both sides of the chip and on 
the chip's circumference. No organization may use a 
secondary color ·on any denomination of chip identical to 
the primary color used by the organization on another 
denomination of chip that results in a reversed 
combination of primary and secondary colors between two or 
more chips. For example, no organization may select the 
color white as the secondary color for the five dollar red 
chip while selecting red as the secondary color for the 
one dollar white chip. 

c. The edge spots of the one dollar, two dollar, and five 
dollar chips must be: 

(1) One dollar chip - The chip must have four solid edge 
spots and each edge spot must be about one-half of 
one inch [12.7 millimeters] in width. 

(2) Two dollar chip- The chip must have four split edge 
spots and each edge spot must be about three-eighths 
of one inch [9.40 millimeters] in width. Each of the 
two split portions of an edge spot and the space 
between the two split portions must be about 
one-eighth of one inch [3.05 millimeters] in width. 
The two split portions of an edge spot must be the 
secondary color and the middle space may either be 
the primary color or a third color. 

(3) Five dollar chip- The chip must have six solid edge 
spots and each edge spot must be about one-guarter of 
one inch [6.35 millimeters] in width. 
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d. Each denomination of chip must have the chips' graphics so 
designed so as to be able to determine on closed-circuit 
black and white television the specific denomination of 
the chip when placed in a stack of chips of other 
denominations. The organization may utilize other 
security features on the organization's chips that 
distinguish the organization's chips from other 
organizations' chips. 

~ e. Twenty-one chips must be designed, manufactured, and 
constructed so as to prevent to the greatest extent 
possible the counterfeiting of Stteh those chips. 

History: Effective November 1, 1986; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-10, 53-06.1-17 

10-04.1-10-05.1. Special reqtiirements for conducting twenty-one 
with wagers exceeding two dollars. No organization may conduct the game 
twenty-one with wagers exceeding two dollars unless the organization 
meets at least all of the following requirements: 

1. Jumbo-faced playing cards must be used. 

2. If an organization accepts five dollar wagers, a five dollar 
twenty-one chip prescribed by subsection 3 of section 
10-04.1-10-05 must be available to players for the players' 
optional use. 

3. The attorney general's standard recordkeeping 
twenty-one must be used unless written approval 
from the attorney general for use of 
recordkeeping system. 

History: Effective June 1, 1990. 
General Authority: NOCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

system for 
is obtained 

an alternate 

10-04.1-10-05.2. Requirement for safeguarding twenty-one chips. 
The organization shall safeguard the twenty-one chips by securing the 
chips in a safe storage place or, if the twenty-one table has been 
opened and no dealer is stationed at that table, securing the chip tray 
with a locking chip tray cover. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-10-06. Wagers and tips to be made with twenty-one chips 
only. A±± Except as provided by section 10-04.1-10-07, all wagers and 
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tips must be made with twenty~one chips furnished by the organization. 
Currency must be exchanged for chips prior to the starting of play. No 
money, or other thing of value, may be used as wagers or tips. 

History: Effective November 1, 1986; amended effective June 1, 1990. 
General Authority: NOCC 53-06.1-17 
Law Implemented: NOCC 53-06.1-10, 53-06.1-17 

10-04.1-10-07. Person not to bring tne±r own personal cards or 
twenty-one chips. No person may bring onto a gaming site, nor introduce 
into any twenty-one game, any personal playing eard or cards, nor any 
twenty-one chip or chips for use in wagering other than those obtained 
from the organization. However, an organization may redeem, exchange, 
or allow to be used as a wager at the site any chip issued by another 
organization. If the organization redeems, exchanges, or accepts 
another organization•s chip, the organization may redeem the chip for 
the chip 1 s actual value by presenting the chip to the organization that 
issued the chip. 

History: Effective November 1, 1986; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-10-08. Procedure for distributing twenty-one chips to the 
twenty-one table. 

1. A fill slip must be prepared for the distribution of 
twenty-one chips from the chip bank cashier to the twenty-one 
table. No organization may transfer or make change of 
twenty-one chips directly from one twenty-one table to another 
table. The fill slip must be at least a two-part carbonless 
form. Access to the fill slips must, prior to use, be 
restricted to authorized personnel. 

2. Fill slips must be serially prenumbered forms and must be used 
in sequential order. The serial numbers of all fill slips in 
the possession of the organization must be accounted for by 
employees with no incompatible functions. All original and 
duplicate void fill slips must be marked 11 VOI011 and require 
the legible signature of the preparer. 

3. A fill slip must be prepared by the chip bank cashier, pit 
boss, or site manager whenever ·twenty-one chips are 
distributed to the twenty-one table from the chip bank 
cashier. However, if the dealer is the only gaming employee 
or volunteer on duty, the dealer shall prepare the fill slip. 

4. On the original and duplicate fill slip, the following 
information, at a minimum, must be recorded: 

a. The date and time. 
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b. The denomination of twenty-one chips. 

c. The quantity and total dollar value, for each 
denomination, of twenty-one chips. 

d. The grand total dollar value of the twenty-one chips. 

e. The table number, if required by section 10-04.1-10-02. 

f. The legible signature -err initial of the chip bank cashier. 
However, if the dealer is the only gaming employee or 
volunteer on duty, the dealer shall legibly sign -err 
initial in place of the chip bank cashier. 

5. After preparation of the fill slip, the original copy of such 
that fill slip must be retained by the chip bank cashier. 
However, if the dealer is the only gaming employee or 
volunteer on duty, the dealer shall retain the original copy 
of the fill slip with the twenty-one daily activity records. 

6. If the organization has a site manager or authorized gaming 
employee on duty who is not presently dealing, this person 
sha 11 : 

a. Verify the quantity and dollar value of the chips. 

b. Legibly sign the original fill slip. 

c. Transfer the copy of the fill slip with the chips to the 
table. 

7. The duplicate copy of the fill slip must be legibly signed -err 
initialed by the dealer assigned to the twenty-one table to 
which the twenty-one chips are to be received. 

77 8. Unless exempted by subsection 6 7 of section 10-04.1-10-12, 
the duplicate copy of the fill slip-must be deposited in the 
twenty-one drop box by the dealer. 

History: Effective November 1, 1986; amended effective October 1, 1987~ 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-10-09. 
twenty-one table. 

Procedure for removing twenty-one chips from the 

1. A credit slip must be prepared for the removal of twenty-one 
chips from the twenty-one table to the chip bank cashier. No 
organization may transfer or make change of twenty-one chips 
directly from one twenty-one table to another table. The 
credit slip must be at least a two-part carbonless form. 

136 



Access to the credit slip must, prior to use, be restricted to 
authorized personnel. 

2. Credit slips must be serially prenumbered forms and must be 
used in sequential order. The serial numbers of all credit 
slips in the possession of the organization must be accounted 
for by employees with no incompatible functions. All original 
and duplicate void credit slips must be marked "VOID" and 
require the legible signature of the preparer. 

3. Unless exempted by subsection 8 of section 10-04.1-10-12, a 
credit slip must be prepared by the dealer, chip bank cashier, 
pit boss, or site manager whenever twenty-one chips are 
returned from the twenty-one table to the chip bank cashier. 

4. On the original and the duplicate credit slip, the following 
information, at a minimum, must be recorded: 

a. The date and time. 

b. The denomination of twenty-one chips. 

c. The quantity and total dollar value, for each 
denomination, of twenty-one chips. 

d. The grand total dollar value of the twenty-one chips. 

e. The table number, if required by section 10-04.1-10-02. 

f. The legible signature OT initial of the dealer assigned to 
the twenty-one table from which the twenty-one chips are 
to be removed. 

5. After preparation of the credit slip and unless exempted by 
subsection ~ 9 of section 10-04.1-10-12, the original copy of 
sueh that credit slip must be deposited by the dealer in the 
twenty-one drop box. 

6. If the organization has a site manager or authorized gaming 
employee on duty who is not presently dealing, this person 
shall: 

a. Verify the quantity and dollar value of chips. 

b. Legibly sign the original credit slip. 

c. Transfer the copy of the credit slip with the chips to the 
cashier. 

7. The duplicate copy of the credit slip must be legibly signed 
01:" initialed and retained by the chip bank cashier. However, 
if the dealer is the only gaming employee or volunteer on 
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duty, the dealer shall retain the duplicate copy of the credit 
slip with the twenty-one daily activity records. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-10-10. Chip bank services. 

1. The value at which the three colors~ twenty-one chips are 
sold and redeemed must be conspicuously posted and visible to 
each person prior to that person purchasing chips. 

2. Unless exempted by subsection 9 10 of section 10-04.1-10-12, 
the organization shall sell twenty-one chips at the twenty-one 
table. See section 10 Olt.1 10 10 10-04.1-10-11. 

3. Twenty-one 
any nature 
purchasing 
chips at a 

chips must be sold 
may be extended by 

chips. Checks may 
twenty-one table. 

for cash only, and no credit of 
an organization to a person 
not be accepted for purchase of 

4. Cash taken in on twenty-one chips sold must be kept completely 
separate and apart from all other cash received by the 
organization until SttCh t±me as ±t ±s after the cash has been 
counted. Except for a two-person audit team, no organization 
may allow any person to access the contents of the twenty-one 
drop box prior to the time of the count by the count team, 
financial institution, licensed and bonded provider of 
security, or security agency. 

5. The organization shall redeem its own chips for cash at the 
value for which they were sold, except when the chips were 
obtained or being used unlawfully. The cash bank used by the 
organization to redeem its own chips must be kept completely 
separate and apart from all other cash of the organization. 

6. The organization shall redeem the twenty-one dealer's tips 
through the cash bank. The dealer shall redeem the actual 
chips received as tips from players and may not exchange those 
chips for other chips from any chip tray. This subsection 
does not preclude pooling of tips. 

History: Effective November 1, 1986; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-10, 53-06.1-17 

10-04.1-10-10.1. Opening of the twenty-one table for gaming. 
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1. Prior to twenty-one playing cards being used at a table, the 
dealer shall inspect and approve all decks. 

2. The card inspection at the twenty-one table must require each 
deck to be used to be sorted into sequence and into suit to 
assure that all cards are in the deck. The dealer shall also 
inspect the back of each card to assure that it is not flawed 
or marked in any way. If, after inspecting the cards, the 
dealer determines that a certain card is missing, flawed, 
marked, or extra that might indicate unfair play, the dealer 
shall immediately notify the site manager who shall take 
corrective action. 

3. After the dealer inspects and approves the cards, the dealer 
shall spread out the cards face upwards on the table for 
visual review by the first player to arrive at the table. The 
cards must be spread out in horizontal fan-shaped rows by deck 
according to suit and in sequence within the suit. 

4. After the first player has an opportunity to visually review 
the cards, the cards mu$t shuffled so that they are randomly 
intermixed. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-10-11. Procedure for accepting cash at the twenty-one 
table. Each dealer of the organization who receives currency from a 
player at a twenty-one table for exchange for twenty-one chips shall 
observe the following procedures and requirements: 

1. The currency must be spread on the top of the twenty-one 
table, by the dealer accepting it, in full view of the player 
who presented it and in full view of any gaming person who 
serves in a supervisory position or pit boss assigned to the 
table. 

2. The amount of currency must be verbalized by the dealer 
accepting it in a tone of voice loud enough to be heard by the 
player who presented the currency and all the other players 
playing at that table. 

3. Immediately after an equivalent dollar amount of twenty-one 
chips has been given to the player, the currency must be taken 
from the top of the twenty-one table and placed by the dealer 
into the drop box attached to the table. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 
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10-04.1-10-12. Use of a cash register may be authorized in lieu 
of a twenty-one drop box. The organization may use a cash register at a 
site~ in lieu of a twenty-one drop box~ to account for gross proceeds 
only if the organization 1 s use of a cash register meets the requirements 
of the attorney general. These requirements include all of the 
provisions of this chapter unless otherwise exempted, including: 

1. The cash register must have the capability to issue 
consecutively numbered receipts containing at least the 
following information which must be provided to the player: 

a. Name of the organization. 

b. Date of the sale of the twenty-one chips. 

c. Amount of currency paid for the twenty-one chips. 

d. Consecutive customer receipt number. 

2. The cash register must have at least a consecutive four-digit 
customer receipt number which does not return to zero at the 
conclusion of any period of use. Further, any cash register 
used must retain its transaction count between uses whether or 
not its power source is interrupted. 

3. ft ±s tecommended ~ the The cash register must have 
sufficient keys to record each twenty-one chip denomination of 
each sale and provide a total for each denomination of sale 
recorded. 

4. All cash register receipts for voids, underrings, overrings, 
no sales, and any other related receipts must be retained with 
the daily twenty-one records. 

5. All transactions, customer receipt numbers, and control totals 
must be recorded on the tape retained in the cash register. 
The internal tape, showing these transactions, must be 
retained with the daily twenty-one records. If the cash 
register is used by the organization for purposes other than 
recording the receipts from twenty-on~, the internal cash 
register tapes from the other uses must also be retained for 
at least three years. 

6. A fill slip must be prepared by the chip bank cashier, pit 
boss, or site manager whenever twenty-one chips are 
transferred from the chip bank cashier to the twenty-one 
table. 

7. The original copy of the fill slip must be retained by the 
chip bank cashier. The duplicate copy of the fill slip must 
be retained by the cash bank cashier. 
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T-:- Th-e original =p-y o-f the credit rl±p llt'tt'S't b-e retained by the 
~hank cashier. 

8. A credit slip must be prepared by the cash bank cashier, pit 
boss, or site manager whenever twenty-one chips are returned 
from the twenty-one table to the chip bank cashier. 

9. The original copy of the credit slip must be retained by the 
cash bank cashier. The duplicate copy of the credit slip must 
be retained by the chip bank cashier . 

10. The organization shall sell twenty-one chips through the use 
of a cash register, by the chip bank cashier, who may not be 
the same person as- the cash bank cashier. -

+tl-:- 11. The organization shall redeem its own chips 
cashier, who may not be the same person as 
cashier~ The chip redemption must be 
subsection 5 of section 10-04 . 1-10-10. 

by the cash bank 
the chip bank 

in accord with 

+T7 12. The organization is not required to determine the win and loss 
results for each table. 

~ 13. Written approval must be first obtained from the attorney 
general for use of a cash register which does not meet the 
requirements of this section but may contain adequate cont r ol 
features. 

History: Effective November 1, 1986; amended effective October 1, 1 987~ 
June 1. 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06 . 1-17 

10-04.1-10-13. Procedure for accounting for currency transactions 
at the twenty-one table in lieu of a two-member count team for counting 
the drop box cash Use of a cash receipts/payout register. rt ±s 
recommended thc!rt 'an orgauizatiou thc!rt hers on±y OTTe gaming employee or 
bolunteer on dttty t:rSe -a ~ receipts>'payout register f'or accounting f'or 
currency transactions 1!!t the twenty one t-ab+e +-s-e-e rl-so section 
1 9 9~ . 1 19 21>. rt ±s recommended ttrat :-

+-:- Th-e c-a-s+t receipts>'payout registers b-e serially prenumbered 
'f-orm-s -and be ttS"e'd -in sequential order. The organiz:ation 
should account f'or -aH ttS"e'd -and unused registers . 

2-:- A ~ receipts>'payout register should b-e co1upleted e-a-eh d-ay-; 
-in ±nk-;- t-o aCCOUJtt f'or -at± o-f the CUI I eJtcy t-aken -in on the 
~ o-f drip-s -and £-or the ~ p-a±d O'Ut on drip-s redeemed 
during the twenty one gaming actibity. Th-e register should 
contain at ~ the following information:-

~ thnne o-f the organization . 
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b-7 &ate c-f the gaming activity . 

e7 Name c-f the dealer. 

d-:- 'f±nte -sp-mt c-f the gaming activity . 

e-:- Amount c-f currency t-aken ±n on the ~ c-f the chips , by 
player . 

£-:- Amount c-f ~ pa±d out on the redemption c-f the chips , by 

player . 

g-:- Amount c-f ea-sh p-a±d out on the redemption c-f t-ips (chips) 
by the dealer . 

3-7 Ttre dealer should record the amount c-f currency t-aken ±n on 
ttre "S"B±e c-f drip-s mTd ea-sh pa±d out on drip-s r e dee lite d on the 
1 eg ister . 

When ttre player purchases 
or initial, ±n -:±nk-7 on 
purchase c-f drip-s mTd 

"C"1!"Sh-:-

chips, the player should either s-ign 
the register t-o acknowledge the 

evidence the amount c-f the drop ~ 

57 When the player redeems chips. the player should legibly s-ign 

mTd write the player's driver's license number. ±n -ink--; on the 
register t-o acknowledge the redemption c-f chip-s mTd the 
player's identity. EhTl-y the player who actually purchased 
drip-s shoald redeem the player's chips . When the dealer 
redeems t-ips (chips) . the dealer shoald legibly s-i-gtn ±n -:±nk-7 
on ttre register t-o acknowledge the redemption oT chips. 

fr.- When ttre twenty one gaming acthity ±s concladed . the deal er 
shoald legibly s-ign or initial and d-ate the register a-s a 
verification c-f the accuracy c-f the ~ receipts>'payout 
register . 

~ Ttre drop~~ shoald not be coanted by the dealer . rather , 
by a per son who ±s an authorized agent c-f the bookkeepe rv or ±s 
independent c-f the bookkeeper. Ttre ke-y t-o ttre -1-o-ek securing 
ttre contents c-f the drop L-ent should be maintained and 
con h oiled by ttrTs per son. 

&7 H ttre drop L-ent ~ ±s coanted by the dealer , ttre dealer 
shoald eotmt the drop b-ox ~ and legibly s-ign or initial mTd 
d-ate-;- ±n -ink--; the t Wei It y Oil e drop ~ ea-sft eotmt I ep 0 I t . 'fh±s 
report rlong w±ttr the ~ receipts>'payoat register shoald be 
forwarded t-o the bookkeeper . 

9-:- H ttre drop b-ox ~ ±s coattted by a per soJt who ±s an 
authorized agent c-f the bookkeeper or ±s independent c-f ttre 
bookkeeper. at ~ the following r eqair e1nents should be met ,.. 
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8'7 The dealer should forward ttre C1!"5h receipts>'payout 
I egister dh ectly t-o ttre bookkeeper and ±n tTO instance 
should any o-f t-he information represented by t-he register 
be available t-o ttre persou who actually counts ttre drop 
box =sh-:-

b-7 The per son who ±s ~ authorized ~ o-f t-he bookkeeper o-r 

±s iudependent o-f ttre bookkeeper should eomtt t-he drop box 
C1!"5h and leg ib 1 y rign o-r in it ial and t:hrl-e-7 ±n -ink-; ttre 
twenty one drop~ ea-sh eomtt report. 'fh±s report should 
be forwarded t-o ttre bookkeeper. 

+&-:- The bookkeeper should verify ttre infounation pro vided by t+re 
C1!"5h receipts>'payout register t-o tin!rt provided by ttre 
twenty one drop~ C1!"5h eomtt report. ftrry variance should be 
e .. <plained ±n ttre organization's dcr±-ry records . 

The responsibilities o-f ttre players a-s stated 
sl!oald be pus ted on ttre -s-ite ±n a 'fo-rm ttrat 
legible, mTd at a location ttrat ±s easily 
players. Repea l ed ef fect i ve June 1, 1990 . 

by th±s sec t ion 
±s d-ear mTd 
visible t-o the 

History: Effective t(ovember h 4-98fr.- ameuded effective October h ~ 
General Authority: NBe€ 53 06 . 1 17 
Law Implemented : NBee 53 06 . 1 17 

10-04 . 1-10-14. Number of players. 

1. There must may be one t-o no mo r e than seven pl ayers pl aying at 
t he same table . A player may play two hands if there is a 
second bett i ng space ava i lab l e and if t he two hands are 
ad j acent to eac h other at t he same tabl e. However , a pl ay er 
must give ttp a second bettiug 'Sp'a'e'e ±f a uonplaying person 
r e q a e s t s ttrat a v a i 1 able sp-a-ee mTd tTO 'O'ttrer be tt iu g 'Sp'a'e'e ±s 
a v ail ab 1 e on ttrat tab-l-e o-r any oth-er tab-l-e at ttre rit-e-:- N 0 
player may play more than two betting spaces. 

2 . No outs i der s may wa ger on a pl ayer' s hand . 

3. No player may wager on an othe r playe r ' s ha nd . 

Hi story : Effectiv e November 1, 1986; amended eff ect i ve J un e 1, 1990. 
General Authority: NOCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-10 , 53-06.1-17 

10- 04. 1-10-14 . 1. Betting lim i ts. 

1. Eac h or i gina l wager must be one do l lar , t wo doll ars, three 
do l lar s, four dollars , or f ive dollars . A wage r of at least 
one dollar must be accept ed at each twen t y- one t able at each 
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gaming site. No organization may set a minimum wager for a 
table. 

2. The organization may establish a maximum wager of either two 
dollars, three dollars, four dollars, or five dollars for each 
table at each gaming site. If all the twenty-one tables at a 
gaming site have the same betting limit, the betting limit 
must be posted in a legible manner in such a conspicuous 
location so that the player at a table can readily read the 
sign. If all the twenty-one tables at a gaming site do not 
have the same betting limit, a card or plague must be located 
on top of the table indicating the minimum one dollar wager 
and the maximum wager for that table. Any wager made by a 
player that exceeds the table 1 s maximum wager must be valued 
at the table 1 s maximum wager and the excess wager must be 
returned to the player. 

3. The organization shall provide the player with adequate notice 
of a change in the maximum wager at a twenty-one table and 
shall post and announce the change to the player. Adequate 
notice may be the actual time period of dealing out a whole 
dealing shoe. 

History: Effective June 1, 1990. 
General Authority: NOCC 53-06.1-17 
Law Implemented: NOCC 53-06.1-10, 53-06.1-17 

10-04.1-10-15. Shuffle and cut of the cards. 

1. Immediately prior to commencement of play, and after each shoe 
of cards is dealt, the dealer shall, in front of the players, 
shuffle all two- htmdred ri-ght the playing cards so that they 
are randomly intermixed. The dealer may use a mechanical 
device designed to automatically shuffle cards provided that 
the organization first submit the device and the written 
procedures for shuffling the cards through use of this device 
to the attorney general, and written approval is obtained from 
the attorney general. 

2. After the cards have been shuffled, the dealer shall offer the 
stack of cards, with backs facing away from the dealer, to the 
players to be cut. 

3. ft -±-s recommended that the The player designated by the dealer 
shall cut the cards by placing the cutting card in the stack 
at least ten cards in from either end to show where the cards 
are to be cut. ~ However, if the designated player or any 
other player refuses to cut the cards, a representative t:rf the 
otgaaizalion dealer or a pit boss shall cut the cards. The 
dealer shall rotate the opportunity to cut the cards among all 
the players. 
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4. enee After the cutting card has been inserted by the player or 
tepte~tiue dealer, -±t ±s tecommended t-hat the dealer shall 
either take all the cards in front (towards the dealer) of the 
cutting card and place them to the back of the stack or take 
all the cards in back (away from the dealer) of the cutting 
card and the cutting card and place them to the front of the 
stack. The cutting card will then go to the bottom of the 
stack. The dealer shall then insert an indicator card in a 
position approximately fifty cards or up to one hundred cards 
from the bottom of the stack. The stack of cards must then be 
inserted into the dealing shoe facedown for commencement of 
play. 

5. When the indicator card inserted by the dealer makes its 
appearance at the face of the shoe and enough cards have been 
dealt to complete the hand in progress, the deal ends and the 
dealer mttSt shall begin a new shuffle and again repeat the 
procedure described by this section. 

History: Effective November 1, 1986; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-10-16. Betting. 

1. Ba-ch otiginal wager mttSt eilhet b-e t:m"e dollat 'O't" -two dollats 
-in the -fo-rm o-f chips. -A wager o-f t:m"e doll at mttSt b-e accep led 
at each table. The original wager is the amount bet per hand 
and is exclusive of splitting, doubling-down, insuring, and 
tip betting. The original wager for each hand is made by 
placing a chip inside a betting space provided on the playing 
surface before the first card is dealt. Once the first card 
has been dealt to a betting space, the original wager may not 
be altered by any player. No more than one player may place a 
wager on one betting space. 

2. Each separate wager must eithet b-e t:m"e dollat 'O't" -two dollaxs 
equal the original wager, except ~ tip bets bet which may not 
e.<ceed -two dollats range from fifty cents to five dollars, and 
insurance bets which must b-e eithet r±rty een:t:s 'O't" t:m"e dollat 
equal one-half of the original wager. All wagers must be in 
the form of chips. Each split or double-down is a separate 
wager limil:ed t-o the amotmt o-f which must equa 1 the ori gina 1 
wager wh±ctr may not e.<ceed -two dollat s. Ba-ch insut ance bet ±s 
a: sepatale wager e-qttai- t'O' one half o-f the otiginal wager. 

3. Splitting is permitted as follows: 

a. On any pair or any two 10-count value cards. 

b. When splitting, the player is allowed a maximum of four 
hands per betting space. The player's right-hand card in 
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the split must be played to completion before the adjacent 
split hand is dealt a second card. The player must shall 
take at least one card on each split hand. 

c. The wager on each hand must equal the player 1 s wager on 
the player 1 s original hand. 

d. Split aces draw only one card each. Aces may not be 
resplit. 

e. A two-card twenty-one after a split is not a natural 
twenty-one. 

4. Doubling-down is permitted as follows: 

a. On the first two cards dealt to a betting space or the 
first two cards of any split hand, except on split aces. 

b. The additional wager must equal the original wager on that 
hand. 

c. One additional card must be dealt to a hand on which a 
player has elected to double-down. No more than one 
additional card may be dealt to the hand. 

5. The eligible organization may determine whether or not to 
permit insurance betting. That determination must be posted. 
Insurance betting is permitted as follows: 

a. The insurance bet is placed when the dealer 1 s faceup card 
is an ace. 

b. The player's wager insurance bet must be half the player 1 s 
original wager on the player 1 s own hand. 

c. There may be no insurance bet on a tip wager. 

6. The eligible organization may determine whether or not to 
permit tip betting. That determination must be posted. Tip 
betting does not preclude the player from awarding the dealer 
a regular tip. The wager for a tip bet is made by placing a 
chip outside the betting space, but with the chips touching 
the lower left edge of the betting space, from the dealer's 
perspective, on the playing surface before the first card is 
dealt. Tip betting is permitted as follows: 

a. The tip bet is made by the player at the time the player 
makes the original wager. 

b. Each betting space is limited to one tip bet regardless of 
splitting. 
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c. The tip bet does not have to equal the player's original 
wager. The tip bet mt1"St b-e eithet may range from fifty 
cents, one dollat. one dollat and: fifty cents, '0"1' two to 
five dollars. 

d. The tip 
amount. 

bet may not be increased beyond its original 
It cannot be doubled-down. 

e. There may be no insurance wager on a tip bet. 

f. On a split hand, the tip bet is assigned to the specific 
split hand located at the foremost left of the player, 
from the dealer's perspective. 

g. The payoff on all tip bets must be one-to-one regardless 
if the player has a natural twenty-one. 

h. If a player's hand wins, the tip bet is paid off at an 
equal amount and the tip bet and the payoff become ttre 
possessiou o-f ttre dealet are placed in the tip receptacle. 
If the dealer's hand wins, the tip bet becomes the 
possession of the organization. If a player's hand ties 
the dealer's hand, the tip bet is a standoff (push) and 
the player may either take back the tip bet or leave the 
tip bet on the playing surface for the next round of play. 

7. If a player places an original or separate wager, or both, 
consisting of two or more different denominations of 
twenty-one chips, the player shall position the highest 
denomination chip on bottom and the smallest denomination chip 
on top of the player's wager which must be in a stacked form. 
If a player improperly positions the chips, the dealer shall 
tell the player of the violation and either the dealer or 
player shall reposition the chips correctly. The dealer may 
demonstrate to the player how the player must stack the chips. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NOCC 53-06.1-17 
Law Implemented: NOCC 53-06.1-10, 53-06.1-17 

10-04.1-10-17. The deal. 

1. All cards used to play at twenty-one must be 
dealing shoe specifically designed for such that 
located on the table to the immediate left of the 
the dealer's perspective. 

dealt from a 
purpose and 
dealer, from 

2. After each staek o£ earJs ±s If a double-dealing shoe is not 
used, after all the playing cards have been shuffled and 
placed in the dealing shoe, the dealer shall remove the first 
card theteftom face downwards and place it in the discard 
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holder without showing its face value. The discard holder 
must be located on the twenty-one table to the immediate right 
of the dealer, from the dealer's perspective. Each new dealer 
who comes to the twenty-one table shall also burn one card as 
described herein before the new dealer deals any cards to the 
players. 

3. If a double-dealing shoe is used, immediately prior to the 
commencement of play and after all the playing cards have been 
shuffled and placed in the dealing shoe, the dealer shall draw 
a card from either side of the dealing shoe. The suit of that 
card must determine from which side of the shoe the playing 
cards will be dealt from first. The organization shall 
designate that the suits of hearts and diamonds shall 
correspond to the cards dealt from one side of the shoe and 
that the suits of spades and clubs shall correspond to the 
cards dealt from the other side of the shoe. The dealer shall 
show the determinant card to the players at the twenty-one 
table and then place it face downwards in the discard holder. 
Then, the dealer shall remove the first card face downwards 
and place it in the discard holder without showing its face 
value. The discard holder must be located on the twenty-one 
table to the immediate right of the dealer, from the dealer's 
perspective. Each new dealer who comes to the twenty-one 
table shall also burn one card as described herein before the 
new dealer deals any cards to the players. 

4. Either of the following methods must be consistently used for 
the deal of twenty-one at any twenty-one table: 

a. Hole-card-no-peek method of dealing. The dealer may not 
look at the face of the dealer's hole card until after all 
other cards requested by the players, pursuant to ~ 
rtt±es this chapter, are dealt to them. The cards must be 
dealt in the following order: 

(1) One card face upwards to each betting space on the 
playing surface in which a wager is contained. 

(2) One card either face upwards or face downwards (hole 
card) to the dealer. 

(3) A second card face upwards to each betting space in 
which a wager is contained. 

(4) A second card face upwards to the dealer if the card 
referenced in paragraph 2 was dealt face downwards; 
or, a second card face downwards (hole card) to the 
dealer if the card referenced in paragraph 2 was 
dealt face upwards. 

b. No-hole-card method of dealing. 
deal a second card (hole card) to 
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after al.l, other cards requested by the players, 
pursuant to these~ this chapter, are dealt to 
them. The cards must be dealt in the following 
order: 

(1) One card face upwards to each betting space on the 
playing surface in which a wager is contained. 

(2) One card face upwards to the dealer. 

(3) A second card face upwards to each betting space in 
which a wager is contained. 

(4) No second card is dealt to the dealer. See 
subsection 10 of section 10-04.1-10-18. 

~ 5. At the commencement of each round of play, the dealer shall, 
starting on the dealer's left and continuing around the table, 
deal the cards according to the prescribed methods. Each 
dealer shall remove cards from the dealing shoe with the 
dealer's left hand, turn them face upwards, and then7 ±t ±s 
xecommended, place them on the appropriate area of the playing 
surface with the dealer's right hand; however, and that the 
dealer have ttre option t-o may deal cards to the first two 
betting spaces with the dealer's left hand. A player's second 
card and any hit card should must be placed on top of the 
preceding card covering approximately the lower left-hand 
quarter of the preceding card, from the dealer's perspective. 
Exceptions to this xecommended rule W"''trl:-d apply to a 
handicapped dealer and an organization that establi~hes a 
standard procedure for use by all the twenty-one dealers at 
the site. 

57 At ttre comme11cemen t o-f eaetr ro-und o-f pl-ay-; o-r immedia tell' 
8:ft-e1:- ttre r±rst eard h-as be-en drawn and e i tltex b Ultte d o-r ttS'e'd 
a-s ttre pla37ex's fi1:-s-e eard7 ttre dealer shall. staxting on ttre 
dealex's :~:eft and continuing axound ttre table, de-af- ttre ea1:"'d-s 
accox ding t-o e i thex o-f ttre twC7 px escx ibed rne thods o-f dealing 
subsection 3-;-

a-:- Hole caxd no peek method o-f dealing. Ttte ea1:"'d-s 11\"tl:'St he 
rl-edt ±n ttre follow iug o-rde-r :-

f-H- ene eard fa-ce upw ax ds t-o eaetr bet t iltg spaee on the 
la37out o-r diagxam ±n wh±ch a: W'Ag'e'1.'" ±s contained. 

+1!:+ ene eard eithex £a:ee upwaxds 'Or £a:ee downwaxds +hoTe 
eard+ t-o the dealex. 

+37 A second eard fa-ce upwaxds t-o eaetr betting spaee ±n 
wh±ch a: W'Ag'e'1.'" ±s contained. 
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~ A second c-ard £a-c:-e upwat ds i:-o the dealer ±f the c-ard 
referenced ±n paragraph Z: wa-s dea±t £a-c:-e downwards, 
'O'r7 a sec 01 td eard £a:-ee do WJ t w at d s +ho-l-e C"a'r'Cl7 i:-o the 
dealer ±f the eard referenced ±n pa:cagraph Z: wa-s 
dea±t faee upwards. 

b-:- Uo hole card method 'V'f dealing. 'Ftre e-a-rds tn"trSt be de-a±t 
±n the following O'l:"der:-

+-t-t erre eard faee Clp w at d s i:-o e-aeh be t t ing spac-e 'On the 
playing sutface ±n wiri-ch -a W"l'l:'g'e'"I' ±s contained. 

+z:+ 6ne eard faee upwatds i:-o the dealer. 

+iH- A second eard faee apwards i:-o e-aeh betting spac-e ±n 
wh±ch -a ~ ±s contained. 

~ N-o secoxtd c-ard ±s dea±t i:-o the dealet . &e-e 
subsection+& 'V'f section 10 Olt.1 10 10. 

6. Throughout the deal, no dealer may allow any player to touch 
any cards on the twenty-one table and no player may touch any 
cards on the table. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-10-18. The play. 

1. After the first two cards have been dealt to each betting 
space in which a wager is contained~ and the dealer's faceup 
card is an ace, the dealer mttst shall ask the players if they 
desire to make an insurance bet. ft ±s reconnnended that ±f If 
a player does desire to make an insurance bet, the player 
should shall place a chip on the 11 insurance 11 line on the 
playing-----sufface. The dealer sltoald shall then reposition the 
chip on the playing surface at a location below the lower 
right-hand corner of the first card dealt and to the immediate 
right of the second card dealt, from the dealer's perspective. 
When the chips have been placed or repositioned, the dealer 
should shall announce 11 insurance bets are closed 11

• However, 
this pa~lar rule is not applicable to an organization that 
does not permit insurance betting. 

2. The dealer shall announce, beginning from the dealer's left, 
the point total of each player's hand. ft ±s recommended that 
~ As each player's hand point total is announced, such the 
player should shall indicate whether the player desires to 
split or double-down, or both, by properly placing a chip as 
follows: 
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a. * ±s tecommended that a: A wager for a split must be made 
by placing a chip beside and horizontal to t~original 
wager on that hand on the playing surface. 

b. * ±s recommended that a: A wager for a double-down bet 
must be made by placing a chip behind and vertical to the 
original wager on that hand on the playing surface. 

c. * ±s tecommeuded that-; ±f If the dealer is unsure of the 
player 1 s intent to either split or double-down due to an 
improper chip placement by the player, the dealer should 
shall ask the player whether the player desires to split 
or double-down. Based on the player 1 s response, the 
dealer should shall properly position reposition the chip 
accotdiugly. 

3. If a player has split or doubled-down, or both, the dealer 
shall play each hand as follows: 

a. When a player places a wager for a split, the cards must 
be split by the dealer, not the player, side by side. If 
such a player has also placed a tip bet, the dealer shall 
assign the tip bet and reposition the tip bet on the 
playing surface to the specific split hand located at the 
foremost left of the player, from the dealer 1 s 
perspective. Each split hand must be played separately 
starting with the specific split hand located at the 
foremost left of the player, from the dealer 1 s 
perspective. If aces are split, only one additional card 
~ must be dealt to each of the two split hands. ~ 
-streh ci;:;;;stauces, -it ±s recommended that the The one 
additional card must be dealt face upwards and placed on 
the playing surface at a right angle to the first card 
dealt. 

b. Each doubled-down hand must be dealt one additional card. * ±s tecommeuded that the The one additional card must be 
dealt face upwards and either placed on the playing 
surface at a right angle to the first two cards dealt or 
placed beneath the chip of the player 1 s original wager. 

4. The dealer may not take any hit card from the dealing shoe for 
a player until the player has first indicated the player 1 s 
request for a hit card by hand signal, nor may the dealer 
bypass a player unless the player has first indicated the 
player 1 s request to stand by hand signal. 

5. The player shall indicate whether the player desires to stand, 
or draw a hit card, by hand signal. Hit cards are dealt only 
to players indica~ing their requ~st by hand signal - vertical 
motion toward themselves. Likewise, players must shall 
indicate their intention to stand by hand signal - horizontal 
motion away from themselves. 
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6. As each player indicates the player's decision to stand or 
draw a hit card on hands other than split aces or double-down, 
the dealer shall deal face upwards (see subsection~ 5 of 
section 10-04.1-10-17) whatever additional cards are necessary 
to effectuate such that decision consistent with this chapter 
and shall announce the new point total of SttCh the player's 
hand after each additional card is dealt. -ft ±s----;ecommended 
that each Each player at the twenty-one table be is 
responsible for correctly computing the point total of the 
player's hand and no player should rely on the point total 
required to be announced by the dealer under this section 
without the player checking the accuracy of SttCh that 
announcement. 

7. If a player did not split, did not double-down, nor or place 
an insurance bet, and busts, that is, the player's count in 
the course of being dealt cards exceeds a count of twenty-one, 
the player loses the player's original wager and any tip bet, 
regardless of the value of the dealer's faceup card. The 
dealer must shall then immediately collect the player's chips, 
including any--tip bet, and cards, and place the chips in the 
chip tray and the cards in the discard holder. 

8. If the dealer's faceup card is not an ace or a ten-count card 
and a player did split or double-down and busts, the player 
loses the player's wager for that split or double-down hand 
and any tip bet assigned to it. The dealer must shall then 
immediately collect the player's chips, including any tip bet, 
and cards, and place the chips in the chip tray and the cards 
in the discard holder. 

9. If the dealer's faceup card is an ace or a ten-count card and 
a player did split, double-down, or place an insurance bet and 
busts, the dealer shall then gather the player's cards of that 
hand and place them in the betting space under the player's 
wagered chips which must be kept in the same betting position. 
Any tip bet for such a split or double-down hand that busts is 
lost. The dealer must shall immediately collect the tip bet 
chips and place the chips~he chip tray. 

9.1. If the dealer's faceup card is not an ace or a ten-count card 
and all players busted, regardless whether a player did split 
or double-down, the dealer may, at the organization's option, 
immediately end the round. The dealer does not need to either 
turn up the dealer's facedown card (hole-card-no-peek method), 
deal a second card face upwards to the dealer (no-hole-card 
method), or draw any hit cards. The organization's option 
must be consistently used at a gaming site. 

9.2. If the dealer's faceup card is an ace or a ten-count card and 
all players busted, and no player split, doubled-down, or 
placed an insurance wager, the dealer may, at the 
organization's option, immediately end the round. The dealer 
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does not need to· either turn up the dealer's facedown card 
(hole-card-no-peek method), deal a second card face upwards to 
the dealer (no-hole-card method), or draw any hit cards. The 
organization's option must be consistently used at a gaming 
site. 

10. ~ If the decisions of each player have been implemented, 
all additional hit cards have been dealt, and the player's 
chips and cards of certain busted hands properly positioned 
according to subsection 9, and the provisions of 
subsection 9.1 or 9.2 do not apply, the dealer shall either 
turn up the dealer's facedown card (hole-card-no-peek method) 
or deal a second card face upwards to the dealer, provided, 
however, that Stteh that card must not be removed- from the 
dealing shoe unti~he dealer has first announced "dealer's 
card" (no-hole-card method). The dealer shall play the 
dealer's hand as follows: 

a. If the dealer's faceup card is an ace and the dealer's 
hand is not a natural twenty-one (blackjack), the dealer 
~ shall immediately collect all of the players' 
insurance bet chips and place the chips in the chip tray. 
Then the dealer~ shall immediately collect all of the 
players' busted hands ana--related chips and place the 
chips in the chip tray and the cards in the discard 
holder. 

b. If the dealer's faceup card is a ten-count card and the 
dealer's hand is not a natural twenty-one (blackjack), the 
dealer ~ shall immediately collect all of the players' 
busted hands and related chips and place the chips in the 
chip tray and the cards in the discard holder. 

c. If the dealer's faceup card is an ace and the dealer's 
hand is a natural twenty-one (blackjack) and a player has 
insured the player's hand pursuant to subsection 5 of 
section 10-04.1-10-16, the player wins the insurance wager 
at the rate of two to one. 

d. If the dealer's faceup card is an ace or a ten-count card 
and the dealer's hand is a natural twenty-one (blackjack), 
the dealer wins all original wagers and tip bets 
(organization wins the tip bet), unless a player's 
original hand also is a natural twenty-one~ in which case 
a standoff exists between the dealer's hand and that 
player's hand. All other players lose. 

e. If a player has doubled-down or ~plit against the dealer's 
faceup card of an ace or a ten-count card and the dealer's 
hand is a natural twenty-one (blackjack), only the amount 
of the player's original wager is lost. All separate 
wagers resulting from splitting and doubling-down are 
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voided and the dealer mttst shall return the players' 
separately wagered chips to the players. 

e7 f. If the count of the dealer's hand is sixteen or under, the 
dealer mast shall draw a hit card until such time as the 
count exceedSSixteen. ft ±s :t:ecommended that any Any 
additional cards authorized to be dealt to the hand of the 
dealer must be dealt face upwards to the immediate right 
of the dealer's first two cards dealt, from the dealer's 
perspective, and the dealer shall announce the total point 
count. 

£7 ~ If the count of the dealer's hand exceeds sixteen but does 
not exceed twenty-one, the dealer mast shall stay, that 
is, the dealer's hand has ended. If~dealer's hand 
contains an ace and a count of seventeen, eighteen, 
nineteen, twenty, or twenty-one can be obtained by 
including the ace as an eleven, the dealer shall value the 
dealer's hand as such and must shall then stay. 

g7 h. If the dealer's hand busts, the remaining players with 
active hands win their wagers. 

11. If a player's original hand is a natural twenty-one 
(blackjack) and the dealer's faceup card is not an ace or a 
ten-count card, the player's hand wins and is paid off at a 
rate of three to two, unless the player chooses to 
double-down. The dealer's chip payoff on the player's wager 
may occur either immediately or when the dealer compares the 
count of each player's hand with the dealer's hand. If the 
dealer's faceup card is an ace or a ten-count card, the 
player's natural twenty-one is not paid off until the dealer 
determines that the dealer does not have a natural twenty-one. 
Then, the dealer's chip payoff on the player's wager may occur 
either immediately or when the dealer compares the count of 
each player's hand with the dealer's hand. 

12. Wagers are won or lost on an individual hand basis by 
comparing the count of each player's hand with the dealer's 
hand. The dealer wins if the count of the dealer's hand 
exceeds the count of the player's hand. If the count of the 
dealer's hand is less than the count of the player's hand, the 
player wins. Wagers are paid off at an equal amount, 
including tip bets. All ties are a standoff (push), that is, 
no payoff is made, including tip bets. 

13. If the player's hand 
organization wins the 
immediately collect the 
and cards and place the 
in the discard holder. 

loses against the dealer's hand, the 
tip bet. The dealer mast shall 

player's chips, including any tip bet, 
chips in the chip tray and the cards 
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14. If the player's hand wins against the dealer's hand and the 
player placed a tip bet, the dealer wins the tip bet and the 
one-to-one payoff from the chip tray. The dealer then shall 
reposition the tip bet in the inner table area. The winning 
tip bets repositioned in this inner area are not to be 
stacked. 

15. If the player's hand wins against the dealer's hand, ±t ±s 
tecommended that the dealer shall make the chip payoff of the 
playets' player's winning wa;;;;-wager as follows: 

a. Normal hand payoff - The chip should must be placed beside 
the original wager in the betting space:- The chip shoald 
may not be placed on top of the original wager. 

b. Split hand payoff- The chip shoald must be placed beside 
the wager in the betting space. The chip should may not 
be placed on top of the wager. 

c. Double-down hand payoff - The chips shoald must be placed 
beside the two wagered chips in the betting--space. The 
chips should may not be placed on top of the wager. 

d. Insurance bet payoff The chip should must be first 
placed beside the insurance bet, then placed on top of the 
insurance bet and hath the chips pushed in front of the 
player. 

e. Tip bet payoff - The chip should must be placed beside the 
tip bet. However, a winning tip bet must be placed in the 
inner table area prior to the dealer placing the winning 
wager in the dealer's tip receptacle. 

f. Natural twenty-one (blackjack) payoff- The chips shoald 
must be pyramided with the higher denomination chip placed 
beside the wager in the betting space and the smaller 
denomination chip placed on top over the center of the 
other two chips. 

16. 'it ±s tecommended that at At the conclusion of a round of 
play, all cards still remaining-on the playing surface must be 
picked up by the dealer in order and in such a way that they 
can be readily teananged played back to indicate each 
player's hand in case of question or dispute. The dealer 
should shall pick up the cards beginning with those of the 
player ~the dealer's far right and moving counterclockwise 
around the table. After all the players' cards have been 
collected, the dealer should shall pick up the dealer's cards 
against the top of the players~ds and place them in the 
discard holder face downwards. 
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17. Throughout the play, no dealer may allow any player to touch 
any card on the twenty-one table and no player may touch any 
card on the table. 

History: Effective November 1, 1986; amended effective October 1, 1987~ 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-10, 53-06.1-17 

10-04.1-10-18.1. Dealing mistakes. Unless the organization has a 
written policy governing particular dealing mistakes, the following 
procedures must be applied for the stated dealing mistakes: 

1. A playing card found turned face upwards in the dealing shoe 
must not be used in the round and must be placed in the 
discard holder. 

2. If no cards are dealt to a player's betting space, the betting 
space is inactive and the player must be included in the next 
round. If only one card is dealt to a player's betting space, 
at the player's option, the dealer shall deal the second card 
to the player after all other players have received a second 
card. Otherwise, the player's betting space is inactive and 
the card dealt must be burned. 

3. If the dealer inadvertently deals one or two cards to an 
inactive betting space and the dealer has continued dealing 
cards to the players' active betting spaces, the dealer shall 
burn the cards dealt to the inactive betting space. 

4. If the dealer misses dealing the dealer's first or second card 
to the dealer, the dealer shall continue dealing the first two 
cards to each player, and then deal the appropriate number of 
cards to the dealer. 

5. If the dealer inadvertently does not ask the player if the 
player desires to place an insurance wager and the hand is 
played, the hand is valid. 

6. If the dealer inadvertently drops a card off the table and the 
card's face is exposed or unexposed, the dealer shall burn the 
card. 

7. A playing card drawn from the dealing shoe in error without 
the card's face being exposed to any player must be used as 
though it were the next card from the shoe. 

8. After the initial two cards are dealt to each player and a 
card is drawn from the dealing shoe in error, such as when a 
player changes the player's mind about taking a hit card, with 
the card's face unintentionally exposed to any player, the 
card must be dealt to the player or dealer as though it were 
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the next card from the dealing shoe. Any player refusing to 
accept the card may not have any additional cards dealt to the 
player during the round. If the card is refused by all the 
players and the dealer cannot use the card without busting, 
the card must be burned. 

9. If there are an insufficient number of cards remaining in the 
dealing shoe to complete a round of play, all of the cards in 
the discard holder must be shuffled and cut according to the 
procedures outlined in section 10-04.1-10-15, the first card 
must be drawn face downwards and burned, and the dealer shall 
complete the round of play. 

10. If the dealer has a count of at least seventeen and 
accidentally draws a card for the dealer, the card must be 
burned. 

11. If a dealer inadvertently permits a player to wager an amount 
other than one dollar, two dollars, three dollars, four 
dollars, or five dollars and the player's hand wins against 
the dealer's hand, the dealer shall return the uneven portion 
of the player's wager to the player. Then, the dealer shall 
value the player's hand at the proper wager and pay off 
accordingly. 

12. After a round of play, if the dealer or player suspects that 
the dealer miscounted the dealer's or player's hand, the 
dealer shall play back the dealer's and player's playing cards 
to resolve the question or dispute. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-10-19. Posting of rules. The following rules must be 
posted in a clear, legible manner at each twenty-one table or in such a 
conspicuous location so that the player at a twenty-one table can 
readily read~ the rules. 

HOUSE MUST 
Use 4, 6, or 8 complete decks of cards +rea catds> 

Use last hand indicator card 
Use Hole-Card-No-Peek method of dealing 

- or -
Use No-Hole-Card method of dealing 

Deal from a shoe 

PLAYER RULES 
Must be twenty-one years of age or older 

Hand signals must be used 
No touching of cards 

Two hands betting spaces maximum 
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~ o-r ~ waget s "0'1't3:y 
No side bets 

No credit 
No payoff on tie counts 

Splitting on any pair and any two 10-count 
value cards and limited to a maximum 

of 4 hands per betting space 
Doubling-down on the first 2 cards dealt 

or the first 2 cards of any split 
hand, except on split aces 

Insurance not permitted (Choose one when posting) 
- or -

Insurance permitted - pays 2 to 1 

Tip betting permitted 
- or -

Tip betting not permitted 

(Choose one when posting) 

History: Effective November 1, 1986; amended effective June 1, 1990. 
General Authority: NOCC 53-06.1-17 
Law Implemented: NOCC 53-06.1-07, 53-06.1-10, 53-06.1-17 

10-04.1-10-20. Twenty-one drop box 
twenty-one table and storage. 

Transportation from the 

1. Unless the drop box cash is counted immediately when the drop 
box is removed from the twenty-one table, the drop box removed 
must be transported by the pit boss or site manager and, ±t ±s 
tecommeuded, escorted by the cash bank cashier, directly to 
and secured in a safe storage place. However, this subsection 
does not apply if there is only one gaming employee scheduled 
on duty. 

2. The drop box, when not in use during a shift, may be stored on 
the twenty-one table provided that there is adequate security. 
If adequate security is not provided during tn±s t±me a shift, 
the drop box must be stored in a safe storage place. The 
organization shall exercise appropriate key control to the 
safe storage place to restrict access to only authorized 
gaming employees. 

History: Effective November 1, 1986; amended effective June 1, 1990. 
General Authority: NOCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-10-21. 
count team. 

Drop box cash count by a two membet two-person 

1. E.<cept fi:n- otganizations who-se t-ot-a± actual g'r'0"5'S ptoceeds fi:n­
the ptevious fiscal :yeat's four quartets. fi:n- wiri:eh gaming t-mc 
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:relutlts were filed, at1e:raged tweHly fbre thousand dollars or 
ress per qua:rte:r, the The drop box ±s to must be opened by at 
least a two membe:r-two-person countteam. For tho-s-e 
organizations -at or bri-ow tweltty fhe thousand dollars per 
qua:rte:r, -it ±s :recommended that the method 'in section 
10 04.1 10 13 be- utilized. For the two member The two-person 
count team, -it ±s :recommended that the eount t-eam must consist 
of at least one member person who is 'from t+re organization's 
accounting department or either an authorized agent of the 
accounting department organization's bookkeeper or is 
independent of the bookkeeper and a second member person who 
is either a gaming employee or volunteer or a nongaming 
person. 

2. The key utilized to unlock the drop box from the twenty-one 
table must be maintained and controlled by the site manager or 
pit boss. ft ±s recommended that the The key to one lock 
securing the contents of the drop box must be maintained and 
controlled by a member o-f the acc;;;;;-ting department or an 
authorized agent of the accounting department organization's 
bookkeeper or is independent of the bookkeeper. If there are 
two separate locks which secure the ~ontents of the drop box, 
-it ±s :r econnnended that the key to the second 1 ock securing the 
contents of the drop box must be maintained and controlled by 
a gaming employee or volunteer. 

3. The o:rganiz:ation shaH maintain da±1:y records as prot1ided by 

subdivisions e and d o-f subsection~ o-f section 10 04.1 10 22. 

-4-;- The two member Each person of the two-person count team shall 
independently count the drop box cash in the immediate 
presence of the other person, reconcile any difference between 
the two counts, record the count, and legibly sign or initial 
and date in ink, the twenty-one drop box cash count report. 
This report must be forwarded directly to the bookkeeper. 

4. This section does not apply to a gaming site that has only one 
gaming employee or volunteer continually scheduled on duty at 
that site or an organization that contracts with a financial 
institution or a licensed and bonded provider of security or 
security agency to count the drop box cash directly from the 
drop box. No organization may contract with a licensed and 
bonded provider of security or security agency unless the 
attorney general has first approved the written procedures for 
the drop box cash count of the licensed provider of security 
or security agency. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 
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10-04.1-10-21.1. Tournaments. In addition to the other 
requirements of this chapter the organizations shall comply with at 
least the requirements in this section in the conduct of any twenty-one 
tournament and the organization shall conspicuously post these 
requirements on the site during the tournament. 

1. The provisions of North Dakota Century Code section 53-06.1-10 
and chapter 10-04.1-10 apply to the tournament . 

2. A player shall register with the organization before 
participating. 

3. The organizat i on sha l l set a minimum player buy-in amount. 

4. The organization may assign each player the player 1 s betting 
space and may limit each player to one betting space. 

5. A player may not move from table to table or temporarily or 
permanently stop playing unless permission is granted by the 
organization . 

6. A player may not transfer the player 1 s chips to or from 
another player. 

7. A player sha 11 play with only the chips issued by the 
organization for tournament play. 

8 . A player sha 11 keep the player 1 s chips on top of the 
twenty-one table in view of the dealer. 

9 . A player may not cash out prior to the conclusion of play 
scheduled for the player unless the player desires to withdraw 
from the tournament. 

10. A player 1 s score is calculated as the difference between the 
value of the pl ayer 1 s buy-in and the value of the player 1 s 
chips redeemed at the conclusion of play. 

11 . The organization shall post all the players 1 scores at the 
conclusion of either each day 1 s activity or the tournament. 

12. The player with the highest score based either on preliminary 
rounds or a championship round is the champion. 

13 . The organization 1 s decision regarding any disputes is final. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04 . 1-10-21.2. Organization prohibited 
conduct of twenty-one . The attorney general 
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organization from conducting twenty-one, or may require an organization 
to comply with certain restrictions, including maintaining a record of 
dealers' tips, pooling of tips, and use of a triple-locking drop box, 
for conducting twenty-one at any site if the attorney general determines 
that the organization's twenty-one activity at that site is not 
adequately controlled, not in the public interest, or not a fair and 
honest game. The attorney general's determination may be based on 
analytical procedures or substantiated allegations of players, gaming 
employees or volunteers, or local law enforcement officials. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-10-22. Recordkeeping system required. 

1. A licensed organization shall retain daily accounting records 
with regard to twenty-one for a petiod o£ three years from the 
end of the quarter Tor in which the tecotds are kept 
twenty-one activity occurred unless the organization is 
released by the attorney general from this requirement. The 
records must be maintained in the state of North Dakota. 

2. The recordkeeping system must include at least the following 
records for each day of twenty-one gaming activity: 

a. Records documenting the starting and ending twenty-one 
cash bank and chip bank. * ±s teconnnended that the The 
count must be recorded by each denomination of currency 
and twenty-one chip. Unless there is only one gaming 
employee or volunteer scheduled on duty, the count of the 
cash bank and chip bank must be verified by at least two 
persons who shall sign--0r initial such and date that 
verification. 

b. F±H:- 'S"'l:-±p-s and ctedit 'S"'l:-±p-s containing \letifying 
signattnes o-r initials nn:rst document the h ansfet o£ 
twenty one eiri:p'S between the drip bank casltiet and the 
twenty one table. 

e-;- Records ptoviding sufficient detail t-o determine the 
documenting the twenty-one activity of each table, 
including fill slips, credit slips, and a summary for all 
tables. The records must include at least the serial 
number and amount of each fill slip and credit slip, 
amount of currency, by denomination, in the drop box or 
cash register-:- The-se tecotds nn:rst include, and, unless . -
exempted by subsection 12 of section 10-04.1-10-12, win 
and loss results for each table, unless exempted by 
subsection +To£ section 10 Olt.1 1012. 

161 



d7 c. Recoids pio~iding a 6 reconciliation, by~ (summary) 
of gross proceeds, prizes, adjusted gross proceeds, actual 
cash profit, cash long or short, and bank deposit. 

3 . All daily activity records must be completed by use of a 
nonerasable ink pen, and be legibly signed or initialed and 
dated by the person completing each record. 

4 . A twenty-one chip master inventory control log and site 
inventory control log must be maintained to record additions 
and reductions of the twenty-one chip inventories at the home 
office and at a site. The logs must at least record the dates 
the chips are added to and reduced from the home office chip 
inventory, and the dates the chips are added to and reduced 
from the site chip inventory, by denomination of twenty-one 
chip. The organization shall, on at least a quarterly basis, 
compare its inventory control logs of twenty-one chips that 
are recorded as being at the home office and site to 
twenty-one chips that are actually in inventory at the home 
office and site. The org ani zation shall document the 
reconciliation in writing and reconcile any differences. The 
reconciliation must be performed by a person who is 
independent of the person who has custody of the physical 
inventory of the chips. 

History: Effective November 1, 1986; amended effective October 1, 1987~ 
June 1, 1990 . 
General Authority: NDCC 53-06 . 1-17 
Law Implemented : NDCC 53-06.1-17 

10-04.1-10-23. Actual cash profit bank deposit required by 
licensed organizations. For twenty-one, the actual cash profit, less 
the increase or plus the decrease in the starting cash bank for the next 
day 1 s activity, must be deposited intact in the organization 1 s general 
gaming bank account no later than the fifth banking day following the 
day of play. If the organization prepares a deposit slip for the 
deposit of actual cash profit from only one day 1 s twenty-one activity, 
the validated bank deposit slip or receipt must contain a reference to 
twenty-one, date of the twenty-one activity, deposit amount, and be 
included as part of the daily accounting records of that day 1 s 
twenty-one activity. If the organization prepares one deposit slip for 
the deposit of actual cash profit from more than one day 1 s twenty-one 
activity or other gaming activity, or both, the organization shall 
prepare a supporting schedule which lists, by each game activity, the 
information required to be referenced on the validated bank deposit slip 
or receipt in accordance with this section and sections 10-04.1-06-15 
(bingo), 10-04.1-07-10 (raffles), 10-04 . 1-08-11 (charitable gaming 
tickets and punchboards), 10-04.1-09-04 (professional sports pools), and 
10-04.1-10 . 1-25 (poker), and 10-04.1-10.2-06 (calcuttas). The total of 
the deposit amounts listed on the supporting schedule must reconcile to 
the validated bank deposit slip or receipt amount. This supporting 
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schedule or a copy must be included as part of the daily accounting 
records of each game activity~ 

History: Effective November 1, 1986; amended effective October 1, 1987~ 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NOCC 53-06.1-17 

10-04.1-10.1-01. Poker. Poker is a card game played by a minimum 
of two players and a maximum of ten players. Poker is dealt by one 
dealer on a poker table. A player bets on the cards (hand) the player 
holds. All the bets placed by the players are collected together in the 
center of the table which is known as the pot. There is an initial ante 
round. There may be a blind bet by the players. Then, after the 
players receive their starting cards, there is a betting round and, 
after each round of new cards, there is a betting round. Each round~ 
the player decides whether to continue contending for the pot by calling 
or raising the bet to the player. After all the dealing of cards and 
betting has occurred for a pot and there are two or more players still 
in contention, there is a showdown to determine which player has the 
best hand. The object of the game is for a player to win the pot either 
by making a bet no other player is willing to match, or by the player 
having the most valuabl~ hand after all the betting is over, as 
determined by classifying hands into categories ranked according to 
subsection 2 of section 10-04.1-10.1-04. Based on the type of poker 
game played, the winning player may be the player who holds the hand of 
highest rank, lowest rank, or divided between the highest and lowest 
ranking hands. 

History: Effective October 1, 1987; amended effective June 1, 1990. 
General Authority: NOCC 53-06.1-17 
Law Implemented: NOCC 53-06.1-07, 53-06.1-17 

10-04.1-10.1-02. Limitations and fees. 

1. The organization must first be separately licensed as a 
class A or class B organization. 

2. The organization shall conduct the game of poker on not more 
than two occasions per year after receiving a class E license 
(see subsection 1.1 of section 10-04.1-03-01). 

3. For tournament play, the organization mast shall: 

a. Provide the dealer. 

b. Use poker denomination chips. 

C. Clunge the playe1 eilhe1 a~feeo-ft-endolla1so-r 

1'1rice two p e 1 c eul o-f the pot -±n eaeh game -±n ac co 1 dance 

163 



subdivision b subsection 5 section 
18 8~.1 18.1 82. 

d7 Follow the administrative rules applied to tournament 
play. 

4. For nontournament play, the organization: 

a. Is not restricted to those types of poker games authorized 
by section 10-04.1-10.1-03. The organization may play any 
variation of poker . 

b . When providing the dealer, must~ 

+++ Charge ttre player either a fixed -fee o-f ten dollars 
or ~ two per cettt o-f ttre p-o-t- -in ~ ~ 

+r+ Follow shall follow the administrative rules applied 
to tournament play. 

c. When not providing the dealer, must shall: 

+-3-t 

(1) Either charge ttre player a fixed -fee o-f ten dollars 
OT C I 1 SUr e that ttre rake o-f ead't p-o"t- Ts done -in 
accordance rittt subdivision b o-f subsection 5 o-f 

section 18 8~ . 1 18.1 82. 

+r+ Have the players use cash for betting purposes. 

ill Ensure that the players are complying with a 11 
applicable provisions of ttre ±em arret administzative 
ru-l-es this arti c le or North Dakota Century Code 
cha~ter 53-06 . 1. 

d7 f-s recommended t-o follow ttre administrative ru-l-es applied 
t-o tournament ~ 

5 . An For tournament and nontournament ~lay, the organization 
shall charge a player t-o p-l-ay -in a g-ame o-f p-oke-r either : 

a. 'fen dollars . However. ±f a player voluntarily 
relinquishes h±s "S'e'at at a p-oke-r table. 'C7ther tinm either 
taking a temporary ~ not e.<ceeding a period o-f -one 
trottr or moving t-o another t-ab-1-e as asked by ttre 
organization. that player may ~ charged another ten 
dollars by ttre organization should that player desire t-o 
aga-in par t ic ip ate -in ttre g-ame o-f p-oke-r on that s-ite-:- The 
organization may establish a I!I"OT'e restrictive policy tinm 
ttre one hour period +-for e.<ample, fifteen minutes) arret may 

terminate ttre player £or e .<cessive breaks. The -fee 
schedule applicable t-o p-oke-r must ~ conspicuously posted 
on ttre s-it-e w1Tcre ±t c-an b-e c 1 ear 1 y = by ttre p-oke-r 
players. Charge each ~layer a fee not to exceed two 
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dollars per half hour of playing time by that player, 
collected in advance of the one-half hour interval. The 
fee may either be fifty cents, one dollar, one dollar and 
fifty cents, or two dollars for each one-half hour of 
playing time. For tournament play, the organization may 
also charge each participating player a fixed entry fee 
not to exceed one hundred dollars. No player may play for 
free. The organization•s fee schedule, applicable to the 
type of play, tournament or nontournament, must be posted 
on the gaming site where it can be clearly seen by the 
players. 

b . Two- p e 1 c e II t 'O"f the pot ±n e-a:ctt g"m1!'E': ±f ttre:t- g"m1!'E': mrs a pot 
'O"f crt ~ i:-en do 11 a1 s . II owe v e 1 , fo-r a g"m1!'E': 'lri-ttt a pot 
'O"f :1:e-s-s than i:-en dolla1s, a cha1ge by the 01ganization t-o 
the pot nray be crt the disc1c:tion 'O"f the 01ganizatiou. :riTe 
rake nray he,.. 

i:;e-ss than $ 1 0 . 0 0 
$10.00- $15.00 
$15.05- $35.00 
$35.05- $50.00 
61eaLc:1 than $50.00 

optional 
-;%5 

75-& 
-:-T5 

+-:-&& 

The fee collected at the one-half hour interval must be 
immediately recorded by the organization. 

6. The ante must be either five cents, ten cents, twenty-five 
cents, fifty cents, or one dollar per person per hand. No 
dealer or player may ante for any other player. The 
organization may, at its discretion, establish a minimum ante 
at any table or game. 

7. For each round of bets, there may be no more than a total of 
three raises made among all the players. Each raise may be 
either five cents, ten cents, twenty-five cents, fifty cents, 
or one dollar; however, each raise must be equal to or greater 
than the original bet but cannot exceed one dollar. 

8. A blind bet may be allowed at the organization•s option. 

9. The organization may set minimum table limits. 

History: Effective October 1, 1987; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-07.2, 53-06.1-17 

10-04.1-10.1-05. Poker cards Physical characteristics --
Tou1namenLs -cnrl:y. 
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1. The cards used in the game of poker must be one complete 
standard deck of fifty-two cards. However, a joker may be 
used in particular authorized types of poker. 

2. The design on the backs of each card in the deck must be 
identical and no card may contain any marking, symbol, or 
design that will enable a player to know the identity of 
any element printed on the face of the card or that will in 
any way differentiate the back of that card from any other 
card in the deck. The backs of the cards may contain a logo. 

3. The backs of all cards in the deck must be designed so as to 
diminish, as far as possible, the ability of any person to 
place concealed markings thereon . 

4 . No organization may use cards that are taped, defaced, bent, 
crimped, or deformed in any other manner. 

History: Effective October 1, 1987; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-10.1-06. Poker chips -Value and physical characteristics 
Tournaments on±-y. 

1. Each denomination poker chip issued by an organization must be 
round in shape and clearly and permanently impressed, 
engraved, or imprinted on one side with the specific value of 
the chip and may at ±ts discretion on the other side of the 
chip have the organization 1 s name represented by a related 
design, symbol, abbreviation, or other identification which 
would differentiate the organization 1 s chips from those being 
used by every other organization . 

2 . Poker Denomination poker chips must be issued by an 
organization in denominations of only five cents, ten cents , 
twenty-five cents, fifty cents, and or one dollar. 

3. Each denomination of a poker chip must have a different 
primary color from the other denominations of chips. Each 
organization may, at its discretion, utilize contrasting 
secondary colors for any inlays on each denomination of poker 
chip. 

4. Poker chips must be designed so as to prevent to the greatest 
extent possible the counterfeiting of SttCh those chips. 

5 . An organization may use twenty-one chips. 

History: Effective October 1, 1987; amended effective June 1, 1990. 
General Authority: NDCC 53-06 . 1-17 
Law Implemented: NDCC 53-06.1-10, 53-06.1-17 
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10-04.1-10.1-08. Persons not to bring their own cards or poker 
chips. No person may bring onto a gaming site, nor or introduce into any 
poker game, any playing card or catds. nor or any-poker chip or en±ps 
for use in wagering other than those obtained from the organization. 

History: Effective October 1, 1987; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-10.1-11. Number of players -Tournaments only. 

1. There must be two to ten players per table. 

2. No outsiders may wager on a player 1 s hand. 

3. No player may wager on another player 1 s hand. 

History: Effective October 1, 1987; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-10, 53-06.1-17 

10-04.1-10.1-16. Shuffle and cut of the cards. 

1. Immediately prior to commencement of play of each game, the 
dealer shall, in front of the players, shuffle all fifty-two 
or fifty-three (including the joker) cards so that they are 
randomly intermixed. 

2. If the organization provides the dealer, the dealer shall cut 
the cards. The dealer shall restack the cards with the former 
bottom part of the deck on top. Then, the dealer shall place 
a cutting card on the bottom of the deck to conceal the last 
card which ~ must never be dealt. 

3. The dealer, at least once per hour, shall count the cards in 
the deck and~ them on the tabTe to verify that the deck is 
complete. 

4. The dealer, at least once every two hours, shall change the 
deck of cards. 

5. The organization shall have two separate decks of cards 
available at each table. The color of the backs of the cards 
of the two decks must be a different predominate color. Any 
player may request that the dealer change decks. If such a 
request is made, the dealer shall switch the use of decks at 
the end of that hand. 

6. When the two separate decks of cards have been used, the 
organization shall replace the used decks with a new set of 
two separate decks of cards. 
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History: Effect i ve October 1, 1987 ; amended ef fective June 1, 1990 . 
General Authority: NDCC 53-06 . 1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-10.1-17. Ante. 

1. If there is an ante , the ante must either be five cents , ten 
cents, twenty-five cents, fifty cents , or one dollar ±n the 
'foTm o-f eirip-s . 

2 . The player shall ante for each hand by placing a chip in f ront 
of the player on the table before the first card of the game 
is dea l t . Then , the dealer shall sweep the antes and place 
them in the pot. Once the first card has been dealt to any 
player, the ante may not be altered. 

History: Effective October 1, 1987; amended effective June 1, 1990 . 
General Authority: NDCC 53-06 . 1-17 
Law Implemented: NDCC 53-06.1-10, 53-06 . 1-17 

10-04.1-10.1-18. The deal. 

1. All cards used to play at poker must be dealt out of the hand 
by the dea l er . 

2. I f the organization provides the dealer, a button 

dealer-button must be moved around the table clockwise player 
to player so that the player who has the button dealer-button 
receives the advantages of playing and betting last . 

3. If the organization does not provide a dealer , the first 
deale r must be assigned by random se l ection such as dealing 
f or the high card . The deal must be passed cloc kwise from 
pl ayer to player . No player who deals a game may deal another 
game until each other player at the table has dealt a game in 
the pl ayer 1 s turn . However, any player may voluntarily waive 
the playe r 1 s right to deal at the player 1 s turn for any 
part i cular game. 

History: Ef fective October 1, 1987 ; amended effective June 1, 1990. 
General Authority : NDCC 53-06.1-17 
Law Implemented: NDCC 53-06 . 1-07 . 2, 53-06 . 1-17 

10-04.1-10.1-19. The play - Tournaments only . 

1. Te xas hol d 1 em must be played according to the following rules: 

a . The dealer shall burn a card after every round of betting . 
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b. The dealer shall first deal two cards to each player, both 
cards facedown, and dealt one at a time. The first player 
to receive the card is the player to the left of the 
player who has the assigned Lutton dealer-button. The 
last player to get the player 1 s card is the player 
assigned the Lutton dealer-button. After each player has 
received the player 1 s two cards, there is a betting round. 
The player to the left of the dealet or Lutton 
dealer-button opens first by placing a bet, with each 
player having the opportunity to call the bet, raise it, 
or go out by folding the player 1 s cards. No player may 
check on this round. 

c. The dealer then burns a card. Then, the dealer deals 
three community cards from the deck and turns them faceup 
(flop) in the center of the table. Community cards are 
common to the hand of every active player in the pot. 

d. After the flop, the betting continues for another round. 
The player who is closest to the left of the player 
assigned the Lutton dealer-button is the first player to 
bet. After the bet has been opened, any player may call, 
raise, or fold. 

e. The dealer then burns a card. Then, the dealer deals 
anothex the fourth community card from the deck. and turns 
it faceup (flop) in the center of the table. Anothex 
Letting ro'tn'Td occuts. Then-; anothet communit:Y 'C1n:"d ±s 
de-af-t- face up ±n the c e 11t e t t:rf the t-ab-l-e 'l!l'S the f±mrl: 

Letting tound. 

f. After the flop, the betting continues for another round. 
The player who is closest to the left of the player 
assigned the dealer-button is the first player to bet. 
After the bet has been opened, any player may call, raise, 
or fold. 

g. The dealer then burns a card. Then, the dealer deals the 
fifth community card from the deck and turns it faceup 
(flop) in the center of the table as the final betting 
round. 

h. After the flop, the betting continues for another round. 
The player who is closest to the left of the player 
assigned the dealer-button is the first player to bet. 
After the bet has been opened, any player may call, raise, 
or fold. 

i. After all player bets are made on this round, and if there 
are two or more players remaining in the game, there is a 
showdown with the best high hand winning the pot. The 
player may use any of the player 1 s two dealt cards ana 
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five community cards as the player 1 s five cards in the 
showdown. 

2. The games five-card low draw poker, five-card high draw poker, 
and five-card high-low split draw poker must be played 
according to the following rules: 

a. The dealer shall deal each player five cards face 
downwards . The betting is started by the player to the 
immediate left of the player with the dealer-button. 
After the initial betting round, the players may either 
retain their pat hand or discard as many cards as the 
player chooses, and be dealt a new card facedown for each 
card discarded . A card is burned. All of a player 1 s 
discards are placed in the discard pile at the same time 
and all the player 1 s newly dealt cards are received at the 
same time . Then, there is a betting round and the 
showdown. 

b. In the game five-card low draw poker, the lowest ranking 
hand wins the pot. If a joker is used, it is the lowest 
card in a player 1 s hand that does not form a pair . Aces 
are low. 

c. In the game five-card high draw poker, the highest 
hand wins the pot. Aces are either high or low, 
player 1 s option . If a joker is used, it must 
according to the following: 

ranking 
at the 
be used 

(1) It must be an ace, unless it is used to complete a 
straight-flush, flush, or straight. 

(2) It must be used as any specific card not already held 
that completes a straight-flush, flush, or straight. 

d . In the game five-card high-low split draw poker, the 
player with the best high hand and the player with the 
best low hand split the pot. A player who wins one 
direction and ties one other player for the other 
direction would receive three-quarters of the pot. Aces 
may be used as either high or low. The joker may be used. 

3. The game stud poker must be played according to the following 
rules: 

a. Five-card stud poker- the player shall receive one card 
facedown and one card faceup to form his initial hand. 
The player shall receive three more cards faceup dealt one 
at a time. There must be a total of four betting rounds, 
one after each new card has been dealt faceup. Five-card 
stud poker is only played at high poker. The dealer shall 
burn a card after every round of betting. 
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b. Seven-card low stud poker and seven-card high stud poker -
the player receives two cards dealt facedown and one card 
dealt faceup. The player with the low card opens first. 
If two or more players have the same valued card, the 
first player with the lowest card begins. On all 
subsequent rounds, the player with the best hand faceup 
acts first. The players receive three more cards dealt 
faceup and a final card dealt facedown, with a betting 
round after each card. In seven-card stud high, the 
highest hand wins the pot. In seven-card stud low, the 
lowest hand wins the pot. The dealer shall burn a card 
after every round of betting. 

c. Seven-card high-low split stud poker- this game is played 
similar to seven-card high stud poker. The highest hand 
and the lowest hand split the pot. For example, a player 
who wins one direction and ties one other player for the 
other direction receives three-quarters of the pot and a 
player who wins both directions without a tie receives all 
of the pot. Aces may be used for either high or low. The 
dealer shall burn a card after every round of betting. 

History: Effective October 1, 1987; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-10.1-20. Rake. 

-1-:- ft. rzrl::e 'S'inrl:-3:- 01rl:y b-e polled £rom the pot by the deale t ±n an 
ob v io as maxm et at the co mpl e t ion o-f the g1!11Te"'T Ttre rzrl::e nn:rst 
b-e placed ±n a designated rzrl::e a1:"e'a and nn:rst temain ±n the 
designated rzrl::e a1:"e'a tmt-±1- a pla31et ±s declated the winnet and 
p-a±d-;- The rzrl::e nn:rst then b-e ace o tilt ted £or and placed ±n a 
segtegated area near the dealet. 

~ The designated rzrl::e a1:"e'a nn:rst b-e cleatly 11isible to rl-1-
playets and nn:rst b-e positioned ±n a location on the t-aM-e 
where ±t ±s near the dealer. Repealed effective June 1, 1990. 

History: Effecti11e Octobet +o +9877 
General Authority: NB€6 53 86.1 17 
Law Implemented: NBee 53 86.1 17 

10-04.1-10.1-21. Operation of the games -Tournaments only. 

1. Play must always proceed in a clockwise direction, with each 
player 1 s turn to act following the person on the player 1 s 
immediate right. 

2. The organization 
each game amount. 

may shall set a minimum player buy-in £or 
If the otganization s-ets a minintam boy :en, 
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~ a player leaves the game, the player shall cash out the 
player 1 s chips . If a player tetutuiug cashed out and returns 
to the game l!fter '8n abseuce o-f f-e'S'S than one lTottr within a 
specified time period, the player is still considered part of 
the same playing session and a buy iu ±s l'tO't I equh ed tmless 
the playei hrl cashed otrt-:- Then-;- th-e playei -sha-1± may buy in 
for at reast the amount he the player cashed out. -otherwise, 
the player is terminated from the tournament. 

3 . The table stakes rules of the game are: 

a . Only poker chips on the table at the start of a game may 
be in play for that pot. 

b. A player may not remove any of the player 1 s chips from the 
table until the player quits the game . 

c . Unless allowed by the organization, no player may purchase 
additional chips other than between games. 

d. Concealed chips may not be used in play for a game. 

4. A player is responsible for taking reasonable means to protect 
the player 1 s hand by holding on to it or by placing one or 
more chips on it . A player who fails to take reasonable means 
to protect the player 1 s hand shall have no relief if the 
player 1 s hand becomes foul by contact with discarded cards or 
accidentally taken in by the dealer . Any contact what soe ver 
of an unprotected hand with a discarded card sna±± must make 
it dead. A protected hand may not be ruled dead by accidental 
contact with discards, unless it is impossi ble to completely 
reconstruct. A player who has a protected hand taken in by 
the dealer or fouled by discards through no fault of the 
player is entitled to be refunded all the chips the player put 
in the pot on that game. 

5. Each card dealt must be the top card of the deck. 
initial card of a hand has been dealt to a player, 
continues in a clockwise direction . The order 
ownership of cards that will be in play is not to be 
at any time during the deal of a round. 

After the 
the deal 
of future 
disturbed 

6. A downcard dealt faceup or flashed as it is dealt so that a 
player might know its identity, or a downcard dealt off the 
table, is considered an exposed card. A card exposed by the 
player is not an exposed card. An exposed downcard is 
required to be replaced. The replacement of an exposed card 
must be according to subsection 5. The dealer shall determine 
whether a card has been exposed. 

7. A misdeal sha±± must cause all the cards to be returned to the 
dealer for a redeal. A misdeal may not be called once 
substantial action has taken place on a deal. 11 Substantial 
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action 11 is defined as either three players acting (by either 
betting or folding) or two players acting, if one of them has 
raised the pot. 

8. A player, confronted by a bet larger than the player's stack, 
may call for the amount of chips in front of the player. The 
excess part of the bet is either returned to the bettor or 
used to form a side pot with another player or players by 
matching the amount called. There is no limitation on the 
number of side pots. A player who is all-in is only entitled 
to the pot that the player is wagered all-in. 

9. A player shall act on the player's hand, and shall notify the 
other players that the player has not yet acted if the betting 
action inadvertently bypasses the player. 

10. When the dealer burns a card, it must be placed facedown on 
the table before dealing any round of cards after the players 
have received their starting cards. Burned cards must be kept 
separate from the discards throughout the hand. Any time the 
dealer burns a card and is unable to deal immediately, ±t ±s 
t econunended that the de a 1 er sha 11 p 1 ace the burned card back 
on top of the deck, and verbally announce that fact. 

11. A player facing a bet who announces a fold shall have a dead 
hand. In stud poker, the dealer shall determine whether the 
picking up by tne player of the player's upcards off the table 
shall be considered a fold if the next player takes action. A 
statement by a player of 11 call 11 or 11 raise 11

, or of a specific 
size bet is binding. A player who verbally states a 11 call 11 or 
11 raise 11 of a certain amount but puts a different value of 
chips in the pot must have the player's bet corrected to the 
stated amount if the next player has not acted. There may be 
no substitution by a gesture or irregular statement for a 
player's action in that a player must shall verbally state 
11 check11

, 
11 cal1 11

, 
11 rai se 11

, or 11 fold 11
• A player who makes a bet 

and then decides incorrectly that the player has no live hand 
against the play and throws away the player's hand into the 
discards 1 oses the pot, tmless t-he pla:Yet 's hand ±s declared 
tettievable by t-he dealet. 

12. A player who unintentionally puts less chips into the pot 
needed to call a bet shall either complete the call or 
withdraw the player's chips and fold. However, a player who 
shows he is unaware of the last raise by calling only the 
amount of the bet before that raise may also withdraw the 
player's chips and fold. However, an illegal small bet must 
stand once three players have called, a player has raised, or 
all players in the pot have acted. Otherwise, the action must 
back up to the player and any other action is nullified. 

13. A player may assemble chips in front of the player before 
acting. A player~ must be considered to have made a bet 
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if the player pushes assembled chips forward or releases chips 
into the pot at a sufficient distance from the player to make 
it obvious that the player intends it as a bet. If the 
situation is unclear and a player allows the dealer to pull 
the player's chips into the pot without making an immediate 
objection, it must be considered a bet by the player. 

14. A player shall place h±s the player's entire bet in front of 
the player at one time. Unless a player has placed the 
required amount of chips to call a bet and to signify a raise, 
the player may not place additional chips for a raise. 

15. If a player calls but places a value of chips into the pot 
that is larger than the bet to the player, it must be regarded 
as only a call unless the player announces a raise. However, 
the player may clarify the player's apparent call as a raise 
only if no other pla9 ets player behind this player has placed 
any chips in the pot or announced a call or raise. The dealer 
shall provide the player with change of chips at the time the 
bet is placed by the player. 

16. If a player has a fouled hand by having too many cards, that 
hand is considered dead and cannot win any part of the pot. 
Except for games of low draw, low stud, and high-low split, a 
player could play with too few cards. A fouled hand is a 
hand that either has an improper number of cards (unless the 
player is short a card and due to get the top card of the 
deck) or the hand has come into contact with discards. If a 
player discovers his hand is foul, the player cannot recover 
any chips the player placed into the pot unless a misdeal can 
be called in accordance with subsection 7 of section 
10-04.1-10.1-28. However, if a player makes a bet or raise 
and the next player has not yet acted, that player may call 
attention to the fact that the player's hand is fouled and be 
returned the uncalled amount. No player may deliberately foul 
the player's hand to recover a bet, or make an attempt to win 
the pot by betting or raising after the player has discovered 
the player's hand is foul. If the dealer determines that the 
player has done this, the dealer shall rule that the player's 
chips remain in the pot. 

17. If two or more players remain in contention for the pot after 
all the cards have been dealt and the betting is over for that 
game, the remaining players with active hands show their cards 
to determine which player has the best hand and wins the pot. 
A player may discard a hand without showing it; however, any 
player remaining in the game may see a discarded hand upon 
request. If a player makes such a request, only the dealer 
can turn a discarded hand faceup. The following govern the 
showdown: 
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a. A hand with too many cards for that game is dead. 
However, for games of low draw, low stud, and high-low 
split, a player could play with too few cards. 

b. A hand is ranked according to the actual cards it 
contains. 

c. A hand prematurely discarded by a player that touches the 
discarded cards is dead. 

d. A verbal concession is not binding. 

e. A player who leaves the table conceding the pot~ shall 
discard the player's hand. 

f. A hand discarded faceup is still a live hand, provided it 
has not become irretrievably mixed with the discards. 

g. A hand discarded facedown may be retrieved only if the 
following conditions are met: 

(1) The player retrieves it, or requests the dealer to 
turn it faceup. 

(2) The hand has not touched any discards. 

(3) Another player has not been induced to discard that 
player's hand. 

(4) A hand discarded facedown that is not considered 
retrievable is dead even if it had been shown before 
being discarded. 

h. A hand discarded by the dealer with the player's approval 
is dead. 

i. If the dealer discards the winning hand without the 
player's approval, the player is still entitled to the 
pot, provided, it is claimed before being taken in by 
another player. 

j. A player who remains silent has not given approval for the 
dealer to discard the player's hand. The player shall do 
something positive to indicate approval to the dealer. 

18. If the dealer runs out of cards in the games of seven-card low 
stud poker, seven-card high stud poker, and seven-card 
high-low split stud poker, the dealer shall burn a card and 
then deal the seventh card faceup as a community card. 

19. At the conclusion of the calls and raises, any player who 
thinks the player has a possible contending hand ~ shall 
immediately place it faceup on the table at the showdown. 
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Otherwise, the order of revealing hands by the players at the 
showdown must be: 

a. If there has been a bet on the final round, the player who 
made this bet shall show first. 

b. If there have been one or more raises on the final round, 
the player who 1 ast raised shall show first. 

c. If the final round has been checked by all the players, 
the player who acted first shows first. 

d. The subsequent order of showing hands is clockwise around 
the table from the player who is required to show first. 

20. Suits of cards do not count in the ranking of hands at the 
showdown. 

21. All pots are to be awarded by the dealer only. When the 
dealer has awarded a pot and it has been taken in by that 
player without a claim made against it, the award stands. No 
player may make an agreement with any other player regarding 
the pot. Each game must be played to conclusion and the pot 
awarded to the actual winning player. 

22. If a pot that is split by having tied hands at the showdown 
has an odd chip, this chip must be awarded to the player 
having the highest ranking card in the player's hand. 
However, this requirement does not apply to splits between the 
high and the low hands in high-low poker, in which the player 
with the high hand receives the odd chip. If the lowest 
denomination chips in the pot are unable to be used to split 
the pot evenly, the dealer shall exchange the chips in order 
to divide split pots as evenly as possible. 

23. If a defective deck (for example - containing two identical 
cards, a card of a different colored back, or missing a card) 
is inadvertently used, all chips in the pot must be returned 
to the players in the amount each contributed. However, any 
player that had the opportunity to realize the deck was 
defective and attempts to win the pot by a bet is not entitled 
to any chips in the pot. That player's chips must remain in 
the pot as forfeited money for the next game. However, a 
player who has already won a pot is entitled to keep it~ even 
though the deck is subsequently found to be defective. 

24. If a card is improperly faced in the deck, it must be treated 
as a voided card and replaced by the next card below it in the 
deck after all the other players have received cards for that 
round. A joker dealt faceup when the joker is not being used 
~he game is a voided card. A joker dealt facedown to a 
player when the joker is not used in the game must be replaced 
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by the top card of the deck after all the other players have 
received cards for that round. 

25. The organization may place a maximum time limit on a player 
for taking action on the player's hand. At the lapse of the 
time limit, if there has not been a bet to the player, the 
player shall check; or if there has been a bet to the player, 
the player's hand is dead. However, the dealer shall provide 
reasonable warning to the player prior to the application of 
this subsection. 

History: Effective October 1, 1987; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-07.2, 53-06.1-17 

10-04.1-10.1-22. Posting of rules. The following rules must be 
posted in a clear, legible manner at each poker table~ or in such a 
conspicuous location so that the player at a poker table can readily 
read such those rules. 

HOUSE MUST 
Use one deck of cards (fifty-two cards, except when a joker 

joker may be used) 
Use cut card to conceal the bottom card of the deck 

Deal out of the hand 
Provide a dealer (tournament play) 

Allow blind bets (choose one when posting) 
- or -

Not allow blind bets 
Use 11 bet-or-check11 policy (choose one when posting) 

- or -
Not use 11 bet-or-check11 policy 

Use 11 check-and-raise 11 (choose one when posting) 
- or -

Not use 11 check-and-raise 11 

Hs-e a: rake off percentage O'f twa percent O'f ~ O'f t-en dollars 
'OT greater (choose '0'1T'e when posting) 

Oi 

Charge a: ~ -fee O'f t-en dollars 
May allow an ante of either five cents, ten cents, 

twenty-five cents, fifty cents, or one dollar 
Allow a maximum of three raises per round 

May limit each raise per round to either five cents, ten cents, 
twenty-five cents, fifty cents, or one dollar; however, 

each raise must be equal to or greater than the original 
bet of that betting round but cannot exceed one dollar 

PLAYER RULES 
Must be twenty-one years of age or older 

No side bets 
No credit 

Tipping the dealer permitted (choose one when posting) 
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- or -
Tipping the dealer not permitted 

History: Effective October 1, 1987; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NOCC 53-06.1-07.2, 53-06.1-17 

10-04.1-10.1-23. Poker tournament restrictions. 

1. A licensed organization may conduct a poker tournament, charge 
the participating players a fixed entry fee aT +en dollats not 
to exceed one hundred dollars, and award prizes. 

2. The organization may adopt special policies for poker 
tournaments. Provided, that the special policies must be 
consistent to the gaming law, regulations, and formal attorney 
general directives and posted in a conspicuous location where 
all tournament players can read the rules. 

3. The organization shall maintain a record of all stteh the fees 
collected and the number of players for each tournament 
conducted. 

4. The organization may limit the number of buy-ins of each 
player to one buy-in. The amount of the initial buy-in must 
be the same for each player participating in the tournament. 

History: Effective October 1, 1987; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NOCC 53-06.1-17 

10-04.1-10.1-24. Recordkeeping system required. 

1. A licensed organization shall retain daily accounting records 
with regard to poker for a petiod aT three years from the end 
of the quarter ~ ~ which the tecotds are kept poker 
activity occurred unless the organization is released by the 
attorney general from this requirement. The records must be 
maintained in the state of North Dakota. 

2. The recordkeeping system must include at least the following 
records for each occasion of poker gaming activity: 

a. Records documenting the starting and ending poker cash 
bank and drip banit-7 ft ±s t ecommended that on hand. 
Unless there is only one gaming employee or volunteer 
scheduled on duty, the count of the cash bank and dri:p 
bank must be verified by at least two persons who shall 
sign or initial Stteh and date that verification. 
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b. H the organization charged playets a: ~ zu11onnt, 
tecotds "for e-aeh t-a:b-1-e pto~idiug:-

+++ !ftre time tinrt:- the ~ wa:s- assessed . 

f-2-7 !ftre amonnt o-f the £e-e-;- Records documenting the poker 
activity of each poker table, including a summary for 
the poker occasion. The records must include for 
each one-half hour interval, by poker table, the fees 
collected and the number of players. 

C. H the otganization chatged playets two petcent: o-f the 
p-ot-; t e cot d s "for e-aeh t-a:b-1-e p t o o id ing :-

+27 The name, signature, and hours worked of the gaming 
employee or volunteer whb was responsible for the 
collection of the rake fee. 

d. Records ptoviding a: 6 reconciliation, by s-it-e-; (summary) 
of adjnsted gross proceeds/adjusted gross proceeds, actual 
cash profit, cash long or short, and bank deposit. 

3. All daily activity records must be completed by use of a 
nonerasable ink pen, be readily available at the site until 
the poker occasion is concluded, and be legibly signed or 
initialed and dated by the person completing the record. 

History: Effective October 1, 1987; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NOCC 53-06.1-17 

10-04.1-10.1-25. Actual .cash profit bank deposit required by 
licensed organizations. For poker, the actual cash profit, less the 
increase or plus the decrease in the starting cash bank for the next 
occasion's activity, must be deposited intact in the organization's 
general gaming bank account no later than the fifth banking day 
following the day of play. If the organization prepares a deposit slip 
for the deposit of actual cash profit from only one day's poker 
activity, the validated bank deposit slip or receipt must contain a 
reference to poker, date of the poker activity, deposit amount, and be 
included as part of the daily accounting records of that day's poker 
activity. If the organization prepares one deposit slip for the deposit 
of actual cash profit from more than one day's poker activity or other 
gaming activity, or both, the organization shall prepare a supporting 
schedule which lists, by each game activity, the information required to 
be referenced on the validated bank deposit slip or receipt in 
accordance with this section and sections 10-04.1-06-15 (bingo), 
10-04.1-07-10 (raffles), 10-04.1-08-11 (charitable gaming tickets and 
punchboards), 10-04.1-09-04 (professional sports pools), a:nd 
10-04.1-10-23 (twenty-one), and 10-04.1-10.2-06 (calcuttas). The total 

179 



of the deposit amounts listed on the supporting schedule must 
to the validated bank deposit slip or receipt amount. This 
schedule or a copy must be included as part of the daily 
records of each game activity. 

reconcile 
supporting 
accounting 

History: Effective October 1, 1987; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

STAFF COMMMENT: Chapter 10-04.1-10.2 contains all new material but is 
not underscored so as to improve readability. 

Section 
10-04.1-10.2-01 
10-04.1-10.2-02 
10-04.1-10.2-03 

10-04. 1-10.2-04 
10-04. 1-10.2-05 
10-04.1-10.2-06 

CHAPTER 10-04.1-10.2 
CALCUTT AS 

Calcutta 
Record of the Win 
Person Prohibited From Falsifying Record 

of the Win 
Reconciliation of Inventory Control Records 
Recordkeeping System Required 
Actual Cash Profit Bank Deposit Required by 

Licensed Organizations 

10-04.1-10.2-01. Calcutta. A "calcutta" is a competitive 
sporting event of two or more competitors in which players (bidders) 
wager by a verbal, sealed, or open bid at an auction for the exclusive 
right to "purchase 11 or wager on a particular competitor in the event. 
The wagers usually vary in amount. A calcutta auction pool is comprised 
of the wagers paid by players (bidders) who offered the highest bid to 
the auctioneer on the competitors participating in the sporting event. 
When the outcome of the event has been determined, the auction pool is 
distributed to the player (bidder) who had "purchased" or wagered upon 
the winning competitor. The winning competitor may be one competitor, a 
team of competitors, or certain ranked competitors (for example, the top 
three placements in an event). The distribution (cash prize) to the 
winning player (bidder) is based on a predetermined percentage of the 
calcutta auction pool, which may not exceed ninety percent of the total 
auction pool. 

1. 

2. 

A calcutta may be conducted for a professional or amateur 
sporting event held only in the state of North Dakota, but not 
for an elementary, secondary, or postsecondary education 
sporting event. 

A calcutta board is a sheet of paper, cardboard, 
material on which is printed a matrix of horizontal 
vertical columns sufficient to accommodate at 
information required by subsections 15, 24, and 26. 
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3. The word "calcutta" must be conspicuously printed at the top 
of the calcutta board. There must also be placed 
conspicuously on the board the following information which 
must be completed by the organization: 

SPORTING EVENT 
METHOD OF PRIZE PAYOUT 

4. No calcutta may be conducted unless a North Dakota gaming 
stamp has been affixed to the calcutta board by a licensed 
distributor. 

5. The calcutta board must have a serial number and be acquired 
only from licensed distributors. 

6. No organization may modify or otherwise change the serial 
number that was written on the state gaming stamp by the 
distributor. 

7. The organization shall conspicuously post a notice on the site 
containing the organization's special rules affecting the 
calcutta and requirements of the players (bidders). 

8. Cash and merchandise prizes may be awarded. The total cash 
prize payout and the total current retail price of a 
merchandise prize may not exceed ninety percent of the actual 
gross proceeds of the calcutta auction pool. 

9. Unless an unpurchased competitor is withdrawn from the 
calcutta, the organization may not have a direct interest in 
the outcome of the calcutta. 

10. No competitor, member of a team of competitors, or one of 
certain ranked competitors in a calcutta may be under eighteen 
years of age. 

11. A member of the organization's governing board or games of 
chance committee may be a competitor or player (bidder). 

12. Each competitor in the sporting event must be identified 
before the auction begins. 

13. Each competitor listed on the calcutta board constitutes a 
chance to win in the calcutta and each competitor must be 
offered through an auction directly to prospective players 
(bidders). The player (bidder) who offers the highest bid for 
a particular competitor by a continuous verbal bid process, 
sealed bid, or open bid purchases that competitor. 

14. Prior to the auction, the organization shall verbally announce 
and post the predetermined percentage of the calcutta auction 
pool that will be distributed as the cash prize or the 
description of the merchandise prize to be awarded to the 
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winning player (bidder), and the predetermined percentage of 
the auction pool that will be retained by the organization. 
The amount a player (bidder) may win must depend on the total 
amount of the calcutta auction pool and may not depend on any 
odds set by any person. 

15. Prior to the auction, at least the following information must 
be completed for each line on the calcutta board: 

a. Each line must be assigned a sequential number starting 
with the number 1. 

b. Name of the competitor in the sporting event. 

16. The sequence of the verbal bid auction must be determined by a 
random drawing of the sequential numbers assigned each line. 
The auction method used to auction off the competitors must be 
fair to each competitor. Each player must have an equal 
opportunity to wager for a particular competitor. 

17. There is no limit to the amount a player (bidder) may wager 
upon a competitor. 

18. No competitor may be auctioned off to more than one player 
(bidder). 

18.1. No player may be under the age of twenty-one. 

19. A player (bidder) may purchase more than one competitor. 

20. The organization shall conduct the auction at the 
organization 1 s licensed gaming site and a player (bidder) must 
be present at the gaming site in order to place a wager in the 
calcutta. This licensed gaming site may be a presently 
licensed gaming site. If the organization desires to conduct 
the auction at the site where the professional or amateur 
sporting event is held, the organization shall first apply for 
and be issued a license by the attorney general for that site. 

21. A competitor in a sporting event may also be a player (bidder) 
who may purchase oneself or another competitor who is entered 
in the same sporting event. 

22. If a competitor is not purchased by a player (bidder) through 
an auction, the organization may choose any or all of the 
following options to sell the competitor: 

a. Withdraw the unpurchased competitor from the calcutta. 

b. If there is more than one unpurchased competitor, place 
the unpurchased competitors in one or more groups and 
auction the one or more groups as one competitor. 
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23. 

c. Allow a competitor to purchase oneself for a predetermined 
minimum wager. The predetermined wager is in addition to 
any entry fee assessed by the organization. 

The organization shall provide each player (bidder) who bid 
the highest amount on a competitor the original part of a 
consecutively numbered receipt which must be at least a 
two-part form and which must include at least the following 
information: 

a. Name of the organization. 

b. Name of the licensing authority. 

c. License number. 

d. Receipt number. 

e. Full name, street address or rural route, city, state, and 
zip code of the player. 

f. Amount of the player's (bidder's) wager. 

g. Full name of the competitor who the player (bidder) 
wagered on. 

h. Description of the merchandise prize or predetermined 
percentage of the calcutta auction pool that will be 
distributed as the cash prize to the winning player 
(bidder). 

i. Date of the calcutta. 

24. After the auction, the organization shall complete at least 
the following information for each line on the calcutta board: 

a. Name of the player (bidder) who purchased the competitor. 

b. The amount wagered by the player (bidder) on the player's 
competitor. 

c. The cumulative amount, in sequence of the line numbers, 
wagered by the players (bidders) on the competitors. 

25. The winning player (bidder) of a calcutta is determined at the 
conclusion of the sporting event. The player (bidder) shall 
redeem the receipt referenced in subsection 23. 

26. After the conclusion of the sporting event, the organization 
shall complete for each line on the calcutta board the amount 
of the auction pool won by each player (bidder). 
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27. The organization may award the cash or merchandise prize to 
the winning player (bidder) at the location where the 
professional or amateur sporting event is held. 

28. No organization, competitor, player (bidder), or any person 
may cheat, misrepresent, or do other disreputable tactics that 
hinder or prevent a fair and equal chance for all players 
(bidders) to win the calcutta or that otherwise affect the 
outcome of the pool. 

29. An organization may conduct more than one calcutta on the same 
professional or amateur sporting event. More than one 
organization may independently conduct a calcutta on the same 
professional or amateur sporting event. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-07.3, 53-06.1-17 

10-04.1-10.2-02. Record of the win. When any player (bidder) 
wins a cash prize greater than one hundred dollars, the organization 
shall make a record of the win. However, the attorney general may 
require any organization to make a record of the win of any cash prize 
amount determined by the attorney general. The record of the win must 
be completed for the total cash prize payout regardless of whether the 
player (bidder) intends to split the player's (bidder's) cash prize with 
another player. The record of the win must consist of either a 
sequentially numbered check drawn from the general gaming bank account 
or a sequentially numbered receipt. The check or receipt must include 
at least the following information: 

1. The 
the 

a. 

b. 

c. 

d. 

e. 

f. 

g. 

organization shall legibly print, in ink, on the face of 
check or receipt at least the following: 

Name of the gaming site. 

Gaming stamp number. 

Game serial number. 

Game type (calcutta). 

Amount of the cash prize. 

Date of the cash prize payout. 

Full name, street address (if available) or rural route or 
post-office box number, city, state, and zip code of the 
payee. 

h. Unless the organization maintains current master records 
of player (bidder) identification information, the record 
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of the win must include the payee's driver's license 
number, including state of license registration. The 
organization is responsible for the accuracy of the master 
records. This information must be identified by the 
organization directly from the payee's pictured driver's 
license. If the payee does not have a pictured driver's 
license, the organization shall indicate the payee's full 
name, street address (if available) or rural route or 
post-office box number, city, state, and zip code which 
must be taken from at least two other forms of 
identification. The organization shall determine the real 
identity of the payee and require such additional proof of 
identification from a reliable source as is necessary to 
properly establish the payee's identity. The organization 
may not pay out any prize unless and until the payee has 
fully and accurately furnished to the organization all 
information required by this section. If the payee does 
not have a pictured driver's license or at least two forms 
of identification, the organization shall mail the cash 
prize to the payee. 

i. Legible signature of the organization representative who 
completed the record of the win. 

2. After the record of the win is completed by the organization, 
the payee shall legibly sign and date, in ink, the record of 
the win to acknowledge the cash prize amount. 

History: Effective June 1, 1990. 
General Authority: NOCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-11, 53-06.1-17 

win. 
10-04.1-10.2-03. Person prohibited from falsifying record of the 

1. No gaming employee or volunteer or player may falsify any 
information of a record of the win. No gaming employee or 
volunteer may willfully or deliberately disregard the 
requirements of section 10-04.1-10.2-02 in completing the 
record of the win and intentionally or unintentionally through 
negligence of responsibility falsify or permit a player to 
falsify the record of the win when the exercise of reasonable 
care by the gaming employee or volunteer would have prevented 
or detected the player's falsification, including a player's 
conspiracy with another person to have the other person claim 
the cash prize. No player may knowingly or willfully provide 
or conspire with another person to provide false player 
identification information in deliberate disregard of the 
requirements of section 10-04.1-10.2-02. No player who has 
actually won a cash prize of an amount requiring a record of 
the win may, through a fraudulent scheme, have any other 
person claim the cash prize. 
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2. If the organization 
attempted to falsify, 
falsify the record of 
player the cash prize 
local law enforcement 

determines that a player has falsified, 
or conspired with another person to 
the win, the organization shall deny the 
and notify the attorney general or a 
agency. 

3. The organization may post a clear and legible notice in a 
conspicuous location at the gaming site to notify persons of 
the prohibition against attempts to falsify or falsifying a 
record of the win and warn of the consequences of violating 
this prohibition. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-10.2-04. Reconciliation of inventory control records. 

1. The organization shall, on at least a quarterly basis, compare 
its inventory control records, as described by subdivision e 
of subsection 2 of section 10-04.1-10.2-05, of calcutta boards 
that are recorded as being in play and unplayed to calcutta 
boards that are actually in play and actually in inventory as 
unplayed. The organization shall reconcile any difference. 
The reconciliation must be performed by a person who is 
independent of the person who has custody of the physical 
inventory of the calcutta boards, including the site manager 
and gaming manager. 

2. The organization shall document, in writing, 
reconciliation was performed. The documentation must 
at least the following information: 

that the 
include 

a. Name and job position of the person who performed the 
reconciliation. 

b. Date the reconciliation was conducted. 

c. Procedure employed. 

d. Result and corrective action taken. 

e. Signature of the person who performed the reconciliation. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-10.2-05. Recordkeeping system required. 
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1. Except as provided by subdivision a of subsection 2, a 
licensed organization shall retain daily accounting records 
with regard to calcuttas for three years from the end of the 
quarter in which the calcutta activity occurred, unless the 
organization is released by the attorney general from this 
requirement. The records must be maintained in North Dakota. 

2. The recordkeeping system must include at least the following 
records for each calcutta conducted: 

a. The completed, sold calcutta board indicating the winning 
competitor and player. The calcutta board must be 
retained by the organization for one year from tQe end of 
the quarter in which the calcutta activity occurred, 
unless the organization is released by the attorney 
general from this requirement. 

b. Records documenting the starting and ending cash on hand 
in the calcutta auction pool. Unless there is only one 
gaming employee or volunteer scheduled on duty, the count 
of the cash must be verified by at least two persons who 
shall sign or initial and date that verification. 

c. A reconciliation (summary) of gross proceeds, prizes, 
adjusted gross proceeds, actual cash profit, cash long or 
short, and bank deposit. 

d. Record of the win as required by section 10-04.1-10.2-02. 

e. Inventory control records must include at least the sales 
invoice number and date, date received, dates of issuance 
to and from a site, site name, period played, quarter 
gaming tax return on which reported, and date and method 
of disposal for each calcutta board, by gaming stamp 
number and game serial number. Unless a class B 
organization has only one site which is the location of 
the organization's home office, the class B organization 
shall maintain inventory control records at each site and 
the records must include, for each calcutta board, at 
least the dates received from and returned to the home 
office, by gaming stamp number and game serial number. 

3. All daily activity records must be completed by use of a 
nonerasable ink pen, be readily available at the site until 
the calcutta event is concluded, and be legibly signed or 
initialed and dated by the person completing each record. 

4. Unless the gaming activity of a closed calcutta board is 
summarized by a person who is independent of any person who 
was directly or indirectly involved in operating the calcutta 
board while the calcutta board was in play, including the site 
manager and gaming manager, the summarization must be audited 
by a person who is independent of the person who summarized 
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the closed calcutta board. If there is any variance between 
the summarization and audit, the person who audited the 
calcutta board shall notify the gaming manager or other 
appropriate organization representative of the variance. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06 . 1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-10.2-06. Actual cash profit bank deposit required by 
licensed organizations. For a calcutta, the actual cash profit, plus 
the amount of prizes paid by check that were not cashed at the site, 
must be deposited in the organization 1 s general gaming bank account no 
later than the fifth banking day following the day of the calcutta 
auct i on pool prize disbursement. If the organization prepares a deposit 
slip for the deposit of actual cash profit from only one calcutta 
occasion, the validated bank deposit slip or receipt must contain a 
reference to a calcutta, date of the calcutta occasion, deposit amount, 
and must be included as part of the accounting records of that calcutta 
occasion . If the organization prepares one deposit slip for the deposit 
of actual cash profit from more than one calcutta occasion or other 
gaming activity, or both, the organization shall prepare a supporting 
schedule which lists, by each game activity, the information required to 
be referenced on the validated bank deposit slip or receipt in 
accordance with this section and sections 10-04.1-06-15 (bingo), 
10-04.1-07-10 (raffles), 10-04.1-08-11 (charitable gaming tickets and 
punchboards), 10-04.1-09-04 (professional sports pools), 10-04.1-10-23 
(twenty-one), and 10-04.1-10.1-25 (poker). The total of the deposit 
amounts listed on the supporting schedule must reconcile to the 
validated bank deposit slip or receipt amount. This supporting schedule 
or a copy must be included as part of the daily accounting records of 
each game activity . 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented : NDCC 53-06.1-17 

10-04.1-11-02. Incomplete tax returns. 

1. An originally filed incomplete tax return will not be 
considered timely filed unless correctly completed and 
returned by the due date for filing or an extended date as 
approved by the attorney general. Delays in mailing, mail 
pickups, and postmarking are the responsibility of the 
eligible organization. 

2. The attorney general may assess a monetary fine against an 
organ i zation that files an incomplete tax return . A tax 
return including accompanying schedules must be considered 
incomplete if there is: 
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a. Information mis~ing. 

b. Failure to follow tax return instructions provided by the 
attorney general resulting in an incomplete or inaccurate 
tax return. 

c. Required documentation not provided. 

History: Effective November 1, 1986; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-03, 53-06.1-17 

10-04.1-11-03. Consolidated return. 

1. Only one return per quarter may be filed for each eligible 
organization licensed by the attorney general. 

2. Operations of an auxiliary, holding company, or other closely 
connected organization as defined in section 10-04.1-03-03 are 
subject to the supervision of the governing board of the 
licensed organization and the reporting by that organization. 

3. Class B licensees with more than one gaming site shall file~ 
~~~an accounting £or record of each ~ site 1 s 
gaming activitY. 

4. Each organization shall file a quarterly record of state 
gaming stamp activity with the quarterly tax return. 

History: Effective November 1, 1986; amended effective October 1, 1987~ 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-12, 53-06.1-17 

10-04.1-11-04. Extensions for good cause. Extensions for filing 
the North Dakota gaming tax return may be granted for good causei with 
the approval of the attorney general, by filing a written request 
setting forth the reason for the extension. A request must be 
postmarked on or before fourteen days prior to the regular due date for 
filing the tax return to enable the attorney general to consider and act 
on the request. Extensions to file do not extend the date for devoting 
the net proceeds. 

History: Effective November 1, 1986; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-12, 53-06.1-17 

189 



10-04.1-11-05. Attorney general to determine accuracy of return. 
The attorney general has the authority to verify and determine the 
accuracy of any or all items reported on the return; to ascertain the 
propriety of any or all gross proceeds, prizes, expenses, deductious, 
and distributions of net proceeds; to determine the current gaming tax 
liabilit~ and excise tax liabilities; and to prepare necessary returns . 

History: Effective November 1, 1986; amended effective October 1, 1987~ 
June 1, 1990. 
General Authority: NDCC 53-06 . 1-17 
Law Implemented: NDCC 53-06 . 1-12, 53-06.1-17 

10-04.1-12-01. 
disbursed. 

Period within which net proceeds are to be 

1. For purposes of administering subsection 7 of North Dakota 
Century Code section 53-06.1-06, the term phrase "the date 
such proceeds were earned" futtrrd ±n of that subsection means 
the last day of the quarter in which earned. 

2. Net proceeds earned during 
last day of the foll owing 
reque s ted~ in writ i ng~ 
extension is granted. 

any quarter must be devoted by the 
quarter unless an extension is 

of the attorney general and an 

3 . Quarters must be identified and begin and end as follows: 

QUARTER NUMBER 

1 
2 
3 
4 

BEGINS 

July 1 
October 1 
January 1 
April 1 

ENDS 

September 30 
December 31 
March 31 
June 30 

History: Ef f ective November 1, 1986; amended effective October 1, 1987~ 
Ju ne 1 , 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-06 , 53-06 . 1-17 

10-04.1-12-02. Licensed organizations not to receive special 
consideration from donees. 

1. Organ i zations licensed by the attorney general to conduct 
games of chance may not accept or exchange any payment, gift, 
se r vice , or other thing of material value from a recipient or 
potential recipient of net proceeds of its games of chance~ 
whether i t be before or after Stteh those net proceeds are 
devoted, nor may a licensed organization--aevote funds to a 
recipient on the condition that the licensed organization 
receive a payment, gift, or other thing of value from the 
recipient . 
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2. A person or organization, whether or not licensed to conduct 
games of chance, that is a donee recipient or potential donee 
recipient of net proceeds from a licensed organization may not 
give, or offer to give, any payment, gift, or other thing of 
material value to a donor licensed organization or potential 
donor licensed organization for that the licensed 
organization's own use benefiting that organization. 

3. Any eligible organization that devotes net proceeds and, 
within a period beginning one year before the disbursement and 
ending one year after the disbursement, sells or enters into 
an agreement to sell property, real or personal, to that same 
donee, then suen that contribution is deemed a contribution of 
property by the--nDnprofit donor organization and not a 
devoting of net proceeds. 

4. Contributions of property encumbered by liens, chattels, 
mortgages, or any other forms of indebtedness are considered a 
sale of property for purposes of subsection 3. 

History: Effective November 1, 1986; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-11, 53-06.1-17 

10-04.1-12-03. General guidelines 
purpose of administering subsection 6 7 of 
section 53-06.1-01, the following criteria 
each item enumerated in that subsection: 

for eligible uses. For the 
North Dakota Century Code 
must be generally applied to 

1. The contribution must be a current irrevocable remittance not 
contingent upon future occurrences, and specific as to 
recipient and use. 

1.1. After an organization has made a contribution, the 
organization may not interfere with the recipients' control 
and management of the contribution. 

2. The intended use must be broad in scope affectbrg and affect 
an indefinite number of people, except for recipients of 
educational scholarships and those individuals as permitted 
under subdivisions h and i of subsection 7 of North Dakota 
Century Code section 53-06.1-01. 

3. Private athletic, social, hobby, trade, business, professional 
or other similar clubs or associations generally are not 
eligible recipients, in and of themselves, unless the specific 
use of the intended contribution meets the criteria set forth 
in this section. 

4. A use of funds for adult activities is restricted to uses 
based on criteria determined by the attorney general. 
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5. in applying snbdivisions h and ± o-f subsection 6 o-f North 
Dakota Centnty ~section 53 96.1 91, the events cansing th-e 
eligible = l!ttt'St h-ave occntred and the expense incurred lllt1'St 
be uncoJupensated by insurance. Accumulations -f-ar future 
occutteJtces -are not- permitted. 

67 A use of funds for the erection, acquisition, improvement, 
maintenance, or repair of real, personal, or mixed property 
owned by an eligible organization is an eligible use only if 
the eligible organization agrees that, upon abandoning the 
exclusive use of the property which is stated in subsection 6 
7 of North Dakota Century Code section 53-06.1-01, it will 
grant its interest in the property to a governmental unit or 
to an organization which will use it exclusively for the 
purposes stated in subsection 6 7 of North Dakota Century Code 
section 53-06.1-01. However, -if a disposition o-f an 
organization sells the property ±s made anrl~ the net proceeds 
resnlting from the disposition are either sale must be placed 
-into in the charitable gaming trust fund bank account, 
disbursed to an eligible use, or reinvested ±nto in like 
property within one year, the disposition w±l-1- not- b-e 
considered mT abandonment o-f the exclnsive = o-f the 
property. The eligible organization shall, in its minutes or 
other proper records, acknowledge the requirement related to 
the abandonment of the exclusive use or sale of the property 
~referenced in this subsection . 

T-:- in applying snbdiv is ions a anrl b o-f snbsec t ion 6 o-f North 
Dakota Centnry ~section 53 96.1 91, the disbursement o-f 
-fttm:rs -f-ar eligible tt"S"eS l!ttt'St g-o dh ectly -from the "chat it able 
gaming t-ru-st -ftmd account" t-o the particular tt"S"e benefiting 
that licensed organization. The -fttm:rs may not- g-o t-o th-e 
general operating -ftmd o-f the licensed organization . Gaming 
e.<penses ur capital =+s associated w±th gaming are not- -a = 
benefitiug the organization . 

&7 6. in Except for the supplemental bank account of a class A 
organization, in applying subsection 6 Z of North Dakota 
Century Code section 53-06.1-01, the disbursement of funds for 
eligible uses must go directly from the general gaming bank 
account of class A organizations or directly from the 
charitable gaming trust fund bank account of class B 
organizations to the ultimate use or to a fund designated as 
an eligible use for temporary holding by the recipient 
organization. Gaming expenses or capital costs associated 
directly or indirectly with gaming activity are not an 
eligible use. 

7. No organization may disburse net proceeds to support any 
fundraising activity that is associated with gaming. For 
example, purchase of capital cost equipment and consumable 
products associated with a concession or cafe located at a 
gaming site where bingo is conducted. 

192 



8. If an organization .. disburses net proceeds to support any 
fundraising activity that is not associated with gaming, only 
the net income of that fundraising activity may be applied to 
any negative imbalance of the organization's general gaming 
bank account or charitable gaming trust fund bank account. 

9. In applying subdivisions h and i of subsection 7 of North 
Dakota Century Code section 53-06.1-01, the events causing the 
eligible use must have occurred and the expense incurred must 
be uncompensated by insurance. Accumulations for future 
occurrences are not permitted. 

History: Effective November 1, 1986; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-01, 53-06.1-11, 53-06.1-17 

10-04.1-13-01. Ineligible use of net proceeds by donee. 

1. In order to ensure that the entire net proceeds of games of 
chance are devoted to eligible uses, the attorney general has 
the power to cause a donee individual or organization to 
produce records sufficient to determine the actual use of the 
net proceeds received. 

2. Any person or organization rece1v1ng gaming proceeds from an 
eligible organization for a permissible use, and subsequently 
using sneh those proceeds for a nonpermissible use, shall 
reimburse the donor organization for all funds which the 
attorney general determines is a nonpermissible use under 
subsection 6 7 of North Dakota Century Code section 
53-06.1-01. -

History: Effective November 1, 1986; amended effective June 1. 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-13, 53-06.1-17 

10-04.1-13-02. Records subject to audit. 

1. Any and all records of any organization operating any gaming 
activity authorized by North Dakota Century Code chapter 
53-06.1, or any licensed distributor or manufacturer of gaming 
equipment, is subject to an audit by the attorney general, 
without notice, and performed either at the site, upon the 
premises of the organization or distributor where the records 
are located, in the attorney general's office, or at a 
location chosen by the attorney general. 

2. In the event of an audit by the attorney general, the 
organization, distributor, or manufacturer shall immediately 
provide all such records to the attorney general, provide a 
place, including a work station, where such that audit may be 
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performed if necessary, provide a telephone, and render such 
assistance to the attorney general in auditing such records as 
may be requested. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-13, 53-06.1-17 

10-04.1-13-03. Inspection of premises and records. 

1. All sites licensed, any premises in any way connected 
physically or otherwise with an organization, any distributor 
facilities, and any manufacturing facilities of any gaming 
equipment, must at all times be open to inspection by the 
attorney general or a local law enforcement official. 

2. At any time during which games of chance are being conducted 
at a site, the attorney general or a local law enforcement 
official may enter upon the site without advance notice and: 

a. Make a count of all moneys received during which games of 
chance are being conducted at a site , inspect all receipts 
for gross proceeds issued by the organization, and inspect 
all receipts for prizes which have been awarded by the 
organization. 

b. Inspect any records of the organization, or of any member 
that directly participates in the management, operation, 
or promotion of the gaming activity, or of any employee or 
volunteer of the organization. 

c. Inspect, including the dismantling of, 
equipment or parts thereof, which are 
conduct games of chance. 

all pieces of 
being used to 

d. When the attorney general finds cause to believe that 
there is a reasonable probability that the prov1s1ons of 
North Dakota Century Code chapter 53-06.1, including any 
amendments thereto, or any of the administrative rules, 
have been or are being violated by the organization, or 
its employees or volunteers, remove to another location or 
locations for further inspection and investigation, any 
and all records and any and all equipment, parts thereof, 
and devices of any nature, located upon the premises 
related to the operation of the licensed gaming activity, 
or any other gaming activity. 

3. A receipt must be issued to the organization licensed at the 
site which must list and describe each record and each piece 
of equipment, or part thereof, which has been removed from the 
site . 
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4. Each such record, piece of equipment, or part thereof, so 
removed must be returned to the site or to the address of the 
organization within a reasonable period of time after its 
removal in as good a condition as it was in when removed, 
unless the attorney general determines that the record or 
equipment so removed are necessary for an ongoing 
investigation of possible violations of the law or 
administrative rules of the attorney general by the 
organization. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-06, 53-06.1-15.1, 53-06.1-17 

10-04.1-13-04. Denial, suspension, or revocation of licenses. 
The attorney general may deny a license to any applicant, or may suspend 
or revoke any and all licenses of any organization, distributor, or 
manufacturer when SttCh that organization, distributor, or manufacturer: 

1. Has violated, failed, or refused to comply with the 
provisions, requirements, conditions, limitations, or duties 
imposed by North Dakota Century Code chapter 53-06.1 and any 
amendments thereto, or any rules adopted or formal directives 
issued by the attorney general pursuant thereto, or any other 
law of this state. 

2. Knowingly causes, aids, abets, or conspires with another to 
cause, any person to violate any of the laws of this state or 
the rules of the attorney general. 

3. Has falsified information on a license application or obtained 
a license by fraud, trick, misrepresentation, concealment, or 
through inadvertence or mistake. 

4. Denies the attorney general access to any site where games of 
chance are conducted~ or to any facility where games of 
charitable gaming tickets are manufactured~ or who fails 
promptly to produce to the attorney general for inspection or 
audit any book, record, or document required by law or 
administrative rule~ or who fails to cooperate in any manner. 

5. Fails to display its license on the site where games of chance 
are conducted at all times during the operation of the gaming 
activity. 

6. Makes a misrepresentation of, or fails to disclose, a material 
fact to the attorney general. 

7. Fails to provide, at the office of the attorney general~ any 
information requested under the administrative rules, law, or 
formal directives issued by the attorney general within the 
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time required therefor by applicable administrative rule, law, 
or formal directives issued by the attorney general.; or if no 
maximum time has been established respecting the particular 
kind of information by other rule, then within fourteen days 
after receiving a written request therefor from the attorney 
general. 

8. Has engaged in any act, practice, or course of operation as 
would operate as a fraud or deceit on any person, or has 
employed any device, scheme, or artifice to defraud any 
person. 

9. Has again violated, failed, or refused to comply with any of 
the provisions, requirements, limitations, or duties imposed 
by North Dakota Century Code chapter 53-06.1 and any 
amendments thereto, or any administrative rules adopted or 
formal directives issued by the attorney general pursuant 
thereto, after having been previously notified by the attorney 
general, or by local law enforcement officials, that a 
violation or violations of the same or similar provisions had 
been, or were being, committed by the organization, 
distributor, or manufacturer . 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990 . 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06 . 1-03, 53-06.1-14, 53-06.1-16, 53-06.1-17 

10-04.1-13-04.1. Special restriction on lessor. 'fh-e attorney 
general mcry prohibit a lessor -from ha~ing gmTre"S o-f chance conducted at 
the lessor's s±te ±f the lessor~ Impos i tion of monetary fine . 

1. Violates any hw o-f tiri:-s st-at-e that reflects on the lessor's 
g-oud character. honesty. and integrity. The attorney general 
may impose a monetary fine on a licensed organization, 
distributor, or manufacturer for violation of any provision of 
North Dakota Century Code chapter 53-06.1, or violation of any 
rule adopted under this article. The monetary fine applied to 
an organization for each violation is a minimum of twenty-five 
dollars and may not exceed two percent of the organization 1 s 
average quarterly gross proceeds, or five thousand dollars, 
whichever is greater. The monetary fine applied to a 
distributor or manufacturer for each violation is a minimum of 
one hundred dollars and may not exceed five thousand dollars . 
The monetary fine may be in addition to or in lieu of a 
license suspension or revocation. 

2 . tta-s pri-o-r acti~ities. criminal record, reputation, habits, and 
associations that p-t:TS"e a threat t-o the public interest o-f tiri:-s 
rl-ate or t-o the effecti~e regulation and control o-f gaming, or 
create or enhance the dangers o-f unsuitable, unfair. or 
illegal practices, methods. and acti~ities o-f gaming . In 
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determining the amo~nt of the monetary fine to be imposed for 
a violation of law or rule, the attorney general may consider: 

a. The severity of the conduct as indicated by the potential 
harm to the integrity of lawful gaming. 

b. The culpability of the violator. 

c. The frequency of the violator's failure to comply with the 
law or rules. 

d. The actual harm caused to integrity of lawful gaming. 

e. Any other factor related to the violation that the 
attorney general considers important. 

History: Effective October 1, 1987; amended effective June 1, 1990. 
Gen~ral Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-03, 53-06.1-17 

10-04.1-13-04.2. Monetary fine citation form. The attorney 
general may issue to any organization, distributor, or manufacturer 
licensed with the attorney general, a monetary fine on a citation form 
prescribed by the attorney general. The amount of the monetary fine 
must be determined in accordance with the factors listed in subsection 2 
of section 10-04.1-13-04.1. The monetary fine must be paid to the 
attorney general within twenty-one days of the date on which the 
citation was issued. Failure to pay the monetary fine within twenty-one 
days may subject the organization's. distributor's, or manufacturer's 
license to be suspended or revoked by the attorney general unless the 
organization, distributor, or manufacturer appeals the citation and the 
monetary fine to the attorney general within the twenty-one-day period. 

History: Effective June 1, 1990. 
General Authority: NOCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-13-04.3. Monetary fine appeal procedures. 

1. An appeal of a monetary fine must contain the name and 
complete address of the organization, distributor, or 
manufacturer that received a citation, the date on which the 
citation was issued, the amount of the monetary fine, specific 
reasons why the monetary fine should not be paid, and 
signature of the person who prepared the appeal. 

2. Appeals of monetary fines may be referred to the attorney 
general for purposes of a hearing. The organization, 
distributor, or manufacturer has the urden of by 
substantial evidence that the payment of t·e monetary fine is 
inappropriate. The organization, distributor, or manufacturer 
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3. 

may be represented by counsel. and may present documents and 
other relevant evidence to support its position. 

The attorney general shall issue a determination within thirty 
days of the date of the hearing as to whether or not the 
monetary fine should be imposed, including findings of fact 
and conclusions of law. 

History: Effective June 1, 1990 . 
General Authority: NDCC 53-06 . 1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-13-05. Investigative powers of the attorney general. 
When i t appears to the attorney general that a person has engaged in, or 
is engaging in any practice declared to be unlawful by North Dakota 
Century Code chapter 53-06 . 1, or any of the provisions of these rules, 
or when the attorney general believes it to be in the public interest 
that an investigation should be made to ascertain whether a person in 
fact has engaged in , is engaging in, or is about to engage in, any such 
practice, the attorney general may: 

1. Require~ that person to file on such forms as the attorney 
general prescribes a statement or report in writing, under 
oath or otherwise, as to all the facts and circumstances and 
such other data and information as the attorney genera l may 
deem necessary. 

2. Examine under oath any person in connection with the 
investigation. 

3. Impound any gaming ur and general financial record, book, 
document, account , or paper material to ~ that practice and 
retain the same in the attorney general •s possession until the 
completion of all proceedings undertaken under this article or 
in the courts . At the attorney general •s discretion, the 
attorney general may make a written request for a copy of the 
items referenced by this subsection and, if requested , the 
organ i zation shall provide the copy within twenty-four hours 
of the request. 

History: Effective November 1, 1986; amended effective June 1, 1990 . 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-14-01 . License required. 

1 . No person may sell, offer for sale, or otherwise provide 
gaming equipment to licensed organizations or organizations 
which have been issued a local permit, for use in connection 
with games of chance in this state without first obtaining a 
distributor license from the attorney general. 

198 



2. A license or ±-o-erl pexmH may not be transferred to any other 
person. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-14, 53-06.1-17 

10-04.1-14-03. License fee and reapplication date. 

1. The annual distributor license fee is one thousand five 
hundred dollars. 

2. All distributor licenses must be reapplied for on April first 
of each year. There may be no proration of the license fee. 

History: Effective November 1, 1986; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-14, 53-06.1-17 

10-04.1-14-04. Distributor personnel supplemental. The 
"distributor personnel supplemental" form must include at least the 
following information: 

1. Name of person. 

2. Name of distributor. 

3. Address, county of citizenship, date of birth, place of birth, 
and name of spouse. 

4. All other current occupations along with the employer's name, 
address, type of business, and the position held within that 
business. 

5. List of all criminal charges and convictions, if any. 

6. List of all places of residence in the last ten years. 

7. Information on this form must be submitted as an affidavit. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-14-05. Restrictions on distributorship interest. 

1. No organization which is licensed or which has been issued a 
local permit to conduct games of chance may be a distributor. 
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2. No person who is an officer, director, manager, gaming 
manager, or member of the governing board of any licensed 
organization or any organization which has been issued a local 
permit may be an officer, director, shareholder, (directly or 
indirectly), proprietor, consultant, or employee of a 
distributorship, nor may~ that person have any financial 
interest whatsoever in~ that distributorship. 

3. No person who is an officer, director, shareholder (directly 
or indirectly), partner, or proprietor of a wholesale 
alcoholic beverage business may be an officer, director, 
shareholder, partner, proprietor, or employee of a 
distributorship, nor may~ that person have any financial 
interest whatsoever in ~ that-aTStributorship. 

4. No distributor or person having a financial interest in a 
distributorship may be a lessor of premises a gaming site, 
directly or indirectly, to a licensee an organization that is 
an active customer of that distributorship. 

5. The distributor shall establish a permanent office in the 
state of North Dakota. The distributor 1 s records required to 
be maintained by this article chapter must be kept at that 
location . 

6. No North Dakota licensed manufacturer of charitable gaming 
tickets or paper bingo cards may be a North Dakota licensed 
distributor . 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-14, 53-06.1-17 

10-04.1-14-07. Restrictions of distributor employee. 

1. No employee of a distributorship may be a gaming employee, 
consultant, or volunteer of an organization unless ~ that 
employee has first made a full written disclosure of the 
employee 1 s distributorship employment to the organization. 

2 . No employee of a distributorship may be a law enforcement 
official. 

3. ft ±s recommended ttrat no No employee or agent of a 
distributorship may play gcmte"S a game of chance charitable 
gaming tickets -or punchboard at any ~ the s±tes ~an 
organization ±f ttrat organization ±-s a: customer o-f the 
distributorship licensed gaming site in North Dakota. 

4. No distributor initially licensed or employee initially 
employed on June 1, 1990, or thereafter of a distributorship 
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may provide bookkeeping services to an organization unless the 
distributor or employee first receives orientation from the 
attorney general as provided by section 10-04.1-03-06. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-14-08. No division of territories allowed. · No 
distributor may enter into any agreement, expressed or implied, with any 
other distributor that restricts either of them ±s restricted in the 
operation and carrying on of business to a specific geographic area, ~ 
areas particular organization, and such a restriction may not be a 
condition of any sales between a distributor and any other distributor. 

History: Effective November 1, 1986; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-14-08.1. Required orientation for licensed distributor. 
A distributor first licensed by the attorney general to sell, offer for 
sale, or otherwise provide gaming equipment on December 1, 1989, and 
thereafter, shall request, within the first quarter of the commencement 
of business, orientation from the attorney general. Any distributor 
licensed by the attorney general to sell gaming equipment shall 
participate, when requested by the attorney general, in orientation. 
The orientation must take place at a location chosen by the attorney 
general and must include games of chance administrative rules and law, 
recordkeeping requirements, and preparation of the sales invoice and 
gaming stamp log. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-14-08.2. Orientation may be required for a new 
bookkeeper. The attorney general may require that a new bookkeeper 
employed by a distributor, for compensation or not, who is principally 
responsible for complying with the recordkeeping requirements of North 
Dakota Century Code chapter 53-06.1 and of this chapter, receive 
orientation from the attorney general. The bookkeeper shall notify, 
within ninety days of the date of the bookkeeper•s employment, the 
attorney general in writing of the bookkeeper 1 s employment. If 
required, the bookkeeper's orientation must take place at a location 
chosen by the attorney general and must include games of chance 
administrative rules and law, recordkeeping requirements, and 
preparation of the sales invoice and gaming stamp log. A bookkeeper is 
a person who is responsible for recording accounting and management data 
of a distributorship in a prescribed manner. Responsibilities may 
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include compliance with the recordkeeping system prescribed by this 
chapter, preparation of reports based on the recorded data, and 
verification that the distributor's internal controls are complied with. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-14-09. Inventory control. Each A distributor shall 
establish a written s:ystem o-f accounting internal control system 
relative to inventory of deals of charitable gaming tickets, including 
club specials, tip boards, ann seal boards, punchboards, and sports-pool 
boards, calcutta boards, and series of rafflewheel tickets that are 
purchased or otherwise received from an affiliated company, North Dakota 
licensed distributor, and North Dakota licensed manufacturer or returned 
as a credit. This system must provide a plan of organization and a 
description of procedures and records designed to provide reasonable 
assurance that the following general objectives will be attained : 

1. Transactions are executed in accordance with management's 
general or specific authorization. 

2. Transactions are recorded as necessary to properly record 
purchases, sales, returns, and other dispositions, and to 
maintain accountability for inventory . 

3. Access to inventory is permitted only in accordance with 
management's authorization. 

4. The recorded accountability for inventory is compared with the 
existing inventory at reasonable intervals and appropriate 
action is taken with respect to differences. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06 . 1-17 

10-04.1-14-10. Special purchases restrictions. 

1. A distributor may not purchase or be provided any deal of 
charitable gaming tickets, including club specials special, 
tip boards board, and seal boards board, or paper-type 
punchboard from a manufacturer of deals or punchboards, or 
paper bingo cards from a manufacturer of paper bingo cardS 
unless both of the following conditions are met: 

+-:-a. The manufacturer has first registered its label or 
trademark with the attorney general. 
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27 b. The manufacturer has first been licensed by the attorney 
general. The distributor is responsible for determining 
whether a manufacturer is licensed. 

2. A distributor may not purchase or be provided any gaming 
equipment from an out-of-state affiliated company unless all 
of the following conditions are met: 

a. The affiliated company must be a wholly owned subsidiary 
or the parent company of the North Dakota licensed 
distributor. 

b. The affiliated company must have originally purchased the 
gaming equipment directly from a North Dakota licensed 
manufacturer. The distributor is responsible for 
determining whether a manufacturer is licensed. 

c. The purchased gaming equipment is properly accounted for 
as required by section 10-04.1-14-23. 

3. A distributor may not purchase or be provided any gaming 
equipment from an out-of-state distributor unless both of the 
following conditions are met: 

a. The out-of-state distributor must have the manufacturer of 
the gaming equipment ship the gaming equipment directly 
from the manufacturer to the North Dakota licensed 
distributor. 

b. The manufacturer of the gaming equipment must be licensed 
by the attorney general. The distributor is responsible 
for determining whether a manufacturer is licensed. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-14-11. Special sales restrictions - Charitable gaming 
tickets and paper-type punchboard. No distributor, with knowledge or in 
circumstances where the distributor reasonably should have known, may 
possess, display, sell, or otherwise provide to any licensed 
organization any deal of charitable gaming tickets, including club 
specials and tip boards, and paper-type punchboard: 

1. Which does not conform to the requirements of sections 
10-04.1-15-07 and 10-04.1-15-08 related to the minimum quality 
standards for the manufacture of games of charitable gaming 
tickets and paper-type punchboards. 
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2. Which has the manufacturer 1 s or distributor 1 s seal broken on 
the manufacturer 1 s games 1 package, box, ~ or other 
container (see subsection 2.2 of section 10-04.1-14-18). 

3. Which contains tickets or punches that have winner protection 
features although snen the tickets or punches of that game are 
not winning tickets or punches. 

4. Which has been prohibited by the attorney general from sale or 
play within this state. 

5. For a club special and tip board, which has an ideal gross 
proceeds exceeding two hundred dollars . 

History: Effective November 1, 1986; amended effective October 1, 1987~ 
June 1, 1990 . 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-14-12. Special 
Coin-operated dispensing device. 

sales and rent restrictions 

1. A distributor may not sell or otherwise provide to any 
licensed organization any coin-operated dispensing device for 
the dispensing of charitable gaming tickets~ does not 

coliform t-o rl± requirements o-f th-i-s state•s ±aws and rtdes, 
iucludiug formal directives o-f the attorue:9 geueral . fit 
coiu operated dispe11sing device 'S"O"l-d o-r otherNise provided 
mttst unless the device: 

a. fre Is constructed so as to allow a player to clearly see 
the majority of the charitable gaming tickets within the 
dispensing device prior to purchasing a charitable gaming 
ticket . 

b. fre Is constructed with permanent lines or markings on the 
face-of the device which are clearly visible to the player 
and which divide the face into sections, each of which 
approximate the thickness of twenty-five charitable gaming 
tickets, -s-o ~ the pla:9er ean determiue how many 
charitable gamiug tickets remaiu Nithill the device. 

c. fre Is constructed to enable an organization to easily 
render the dispensing device inoperable by the use of a 
locking device, security cover or latch, or any other 
control mechanism. See subdivisio11 b o-f subsection+ 2 of 
section 10-04.1-08-07. 

2 . A distributor may not rent to any licensed organization any 
coin-operated dispensing device unless the payment of rent 
stipulated in the rental agreement is for a fixed dollar rate 
per month or other agreed duration. Graduated rate 
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arrangements and percentage rates (for example, based on 
gaming activity) are prohibited. 

History: Effective November 1, 1986; amended effective October 1, 1987~ 
June 1, 1990. 
General Authority: NOCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-14-13. Special 
No distributor may sell or 
organization any twenty-one 
requirements of this section. 
triple-locking removable metal 

sales restrictions - Twenty-one drop box. 
otherwise provide 

drop box that does 
A drop box must be a 
container and have: 

to any licensed 
not conform to the 
double-locking or 

1. A One lock that secures the drop box to a twenty-one table, 
and-;- one or two separate Xcrek locks which secuxes secure the 
contents placed into the drop~ The key to each Xaek of 
the two or three locks must be different from each of the 
other 1 ocks. 

2 . Th-e key t-o ea:ctr Xaek d i ffe t en t £rom the othe-r keys-; including 
the key wh-idT secutes the drop ~t-o a twent~ one table. ft 
±s teconuncndcd that the drop ~ have twa sepatale Ta-cks wh-idT 
secute the coHlcnts placed ±nto the drop h'O'?C7 

37 A slot opening through which currency and forms can be 
inserted into the drop box. The slot of the drop box may not 
exceed three and one-half inches [88.90 millimeters] in length 
and one-half inch [38.10 millimeters] in width. 

~ 3. A spring-loaded mechanical device that will automatically 
close and lock the slot opening upon removal of the drop box 
from a twenty-one table. The spring-loaded mechanism may not 
be accessible from outside the drop box in a manner that would 
jeopardize the security of the drop box. 

History: Effective November 1, 1986; amended effective October 1, 1987~ 
June 1, 1990. 
General Authority: NOCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-14-13.1. Special manufacture and sales restrictions­
Twenty-one chips. Except for the same organization, no manufacturer or 
distributor of twenty-one chips may manufacture, distribute, or 
otherwise provide chips usable in the game twenty-one to any distributor 
or organization when those chips are identical in physical 
characteristic of chips previously manufactured by that manufacturer or 
previously distributed or otherwise provided by that distributor. 

History: Effective June 1, 1990. 
General Authority: NOCC 53-06.1-17 
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Law Implemented: NDCC 53-06.1-17 

10-04.1-14-14. Sales promotion. No distributor may use as a 
sales promotion any statement, demonstration, or implication that any 
certain portion of a deal of charitable gaming tickets, including club 
specials ann special, or tip boatds, board contains more winners than 
other portions of the deal or that any deal may be played by an 
organization in a particular manner that would give the organization any 
advantage in selling more of the charitable gaming tickets before having 
to pay out winners. 

History: Effective November 1, 1986; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-14-16. Prices charged by distributors not to be fixed by 
agreement. No distributor may enter into any agreement, expressed or 
implied, with any other distributor to fix the price at which any gaming 
equipment may be sold, or for which services in connection therewith may 
be rendered. The price of these items in the competitive marketplace 
must be established by each distributor for the gaming equipment and 
services offered by each, and must not be established, directly or 
indirectly, in concert with-one another. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-14-17. Distributors to sell only to other licensed 
distributors, licensed organizations, or organizations which have been 
issued a local permit. With the exception of section 10-04.1-14-19, no 
distributor may sell or otherwise provide any gaming equipment or 
supplies for games of chance to any distributor which has not first been 
licensed by the attorney general, any organization which has not first 
been licensed by the attorney general, or has been issued a local permit 
by the local governing body to conduct bingo, raffles, or sports-pool 
boards in accordance with this article . The distributor is responsible 
for determining whether an organization is a licensed organization or an 
organization which has been issued a local permit. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06 . 1-17 
Law Implemented: NDCC 53-06.1-14, 53-06.1-17 

10-04.1-14-18. 
of chance. 

Marking and identification of equipment for games 
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1. The manufacturer's game serial number must appear on all 
rafflewheel tickets, charitable gaming tickets, punchboards, 
and sports-pool boards, and calcutta boards. The name of the 
organization, organization post or lodge number, or other 
information may appear on such those devices but only in 
addition to and not in replacement o~e manufacturer's game 
serial number. Game serial numbers may not be special· 
ordered, but must be as provided by the manufacturer in its 
ordinary course of business. 

2. Consecutively numbered state gaming stamps ~ must be 
fnnrished -t:-o purchased at a price of twenty-five cents each by 
each distributor by from the attorney general. However, if a 
distributor voids a state gaming stamp, the distributor may 
return the voided gaming stamp to the attorney general as a 
twenty-five cent credit toward the purchase of another gaming 
stamp. The state gaming stamps must be maintained at the 
distributor's North Dakota office and may not be taken out of 
state for any reason. 

2.1. For a pull tab (two-ply card with perforated break-open tabs) 
game and a specialty jar ticket game, the distributor may open 
the manufacturer's cellophane shrink wrap to access the flare. 
After the distributor affixes the state gaming stamp to the 
flare and writes the game's game serial number on the state 
gaming stamp, the distributor shall replace, if applicable, 
the flare inside the manufacturer's cellophane shrink wrap. 
The distributor shall ensure that the opening is permanently 
sealed or is small and will not allow any person to tamper 
with the game through the opening. 

2.2. Except to determine a game's game serial number, the primary 
color of the ticket, or to count the number of tickets, no 
distributor may break a game's permanent adhesive seal or 
access the charitable gaming tickets inside a game's package, 
box, bag, or other container. If a manufacturer's seal on the 
manufacturer's games' package, box, bag, or other container 
was inadvertently broken due to shipping or handling but the 
integrity of the game remains intact, the distributor may 
reseal the game with a distributor permanent adhesive security 
seal. The seal must be applied to all accessible sides and 
ensure that the deal's charitable gaming tickets are not 
accessible from outside the deal's package, box, bag, or other 
container when the deal is resealed. The distributor shall 
indicate on the sales invoice that the deal was resealed by 
the distributor and the reason for the resealing. 

2.3. The distributor shall place a state gaming stamp directly upon 
the front of the flare of each deal of charitable gaming 
tickets, including club specials, tip boards, and seal boards, 
upon the flare of each series of rafflewheel ticket cards, 
upon the flare of each punchboard, upon the sports-pool board, 
and upon the flare.of each calcutta board that is sold or 
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otherwise distributed to licensed organizations or 
organizations which have been issued a local permit. The 
affixing of the state gaming stamp must be done in the state 
of North Dakota. This subsection applies to sales by 
distributors to certain purchasers as provided by section 
10-04.1-14-19. 

3 . The distributor shall write in a legible manner the 
manufacturer 1 s game serial number in ink in the space provided 
on the state gaming stamp. Once the distributor has written 
the game serial number on the state gaming stamp, the 
distributor may not change or erase the written game serial 
number. If the written game serial number is incorrect, the 
state gaming stamp must be voided . The game serial number to 
be written on the flare of a series of rafflewheel ticket 
cards must be the game serial number of the lowest numbered 
rafflewheel ticket card in the series. If the a sports-pool 
board, seal board, or calcutta board does- not have a 
manufacturer 1 s game serial number assigned to it, the 
distributor then shall assign a game serial number to it. The 
dish ibutot ±s t esponsible £-o-r placing 11: state gaming -stamp 
d it e c t 1 y ttp"''n the £rent o-f the £+a-re o-f e-a-ch de-a± o-f 
chat ±table gaming tickets. including club specials. t-ip 

boat d s , mTd se-rl boat d s . and ttp"''n the £+a-re o-f e-a-ch set i e s o-f 
tafflewheel ticket catds, and ttp"''n the £+a-re o-f e-a-ch 
punchboatd, and ttp"''n the spotts pool b-o-1trd thrl ±s so-l-d or 
othetwise dish ±bated t-o licensed otganizations or 
otgauizations wh±eh have been issued a -3::-o-crl petmit. The 
a ff i.<iug o-f the state g arn iug stamp nTttSt be d-one ±n the st-at-e 
o-f N-o-rth 8 ako t a . 'ftris rtrl:-e do-= not apply t-o 'S'lrl-e-s by 
disttibutots t-o cettain putchasets a-s ptovided by section 
10 Olt.1 1lt 19. 

4 . A printed flare will be furnished to the organization with 
each deal of charitable gaming tickets, including club 
specials and special. tip boatds board, series of rafflewheel 
ticket cards, and punchboard. Each flare must fully describe 
the name of the game, specify the cost per play, specify the 
denominations of winners, and specify the particular number of 
winners by each denomination either by numerical designations 
or through the display of a particular number of symbols that 
represent the particular number of winners, and winning 
number, symbol, or set of symbols. This information must be 
mechanically or electronically preprinted on the flare. A 
last sale feature on a flare must be indicated either by a 
permanently affixed sticker containing a preprinted 
designation of last sale feature, prize value of the last sale 
feature, and distributor 1 s name or license number, or both, or 
any other method prescribed by the attorney general. 

4.1 . For each ~ deal of charitable gaming tickets involving 
single-folded (jar-tlcket) or banded tickets (jar ticket), the 
distributor shall provide a game information sheet which may 
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be a sheet separate from the deal's flare containing the 
following informatiOn or the following information must---se 
printed on the front or back side of the deal's flare: 

a. Name of the game. 

b. Idea 1 gross proceeds. 

c. Ideal prizes, by denomination, including a any last sale 
feature. 

d. Ideal adjusted gross proceeds. 

e. Cost per play. 

f. Number of tickets. 

5. The distributor shall indicate the following information on 
each deal of club specials and tip boards: 

a. Cost per play. 

b. Ideal prizes by denomination, including any last sale 
feature. 

6. The distributor shall indicate the following information on 
each sports-pool board sold if such that information is known 
to the distributor: 

a. Cost per play. 

b. Ideal prizes. 

6.1. The distributor shall indicate the following on the flare of 
each series of rafflewheel ticket cards: 

b-:- !fhe phrase "amoonl: o-f ea'Sh ~ -9-$---..U." and>'or 
~ o-f met chaudise ~ -s-$----"'"-:-

"retail 

e7 Game serial number of the lowest numbered rafflewheel 
ticket card in the series. 

d7 b. Game serial number of the highest numbered rafflewheel 
ticket card in the series. 

c. Quantity of rafflewheel ticket cards in the series. 

e7 d. Type of rafflewheel tickets (for example, 40 x 3 x 120). 
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6.2. 

7. 

The phrases 11 sporting event 11 and 11 method of prize 
payout 11 are to be conspicuously printed on each 
calcutta board sold. 

The phrases 11 cost per play $ 11 and 11 retail value of 
prize $--:;-.--11 are to be conspicuously printed on each seal 
board sold. 

8. State gaming stamps must be placed by a distributor only on 
items which conform to all requirements of this state's laws 
and rules and may not be placed upon items prohibited by the 
attorney general from sale or play within this state. 

9. State gaming stamps must be placed by the distributor only on 
items which the distributor sells or provides, and may not be 
transferred or provided to any other distributor. 

10. No person other than a licensed distributor may obtain state 
gaming stamps from any source. Only licensed distributors may 
affix state gaming stamps to deals of charitable gaming 
tickets, puucltboaLds club special, tip board, seal board, 
punchboard, sports-pool boaLds board, calcutta board, or the 
master flare of a series of rafflewheel ticket cards. 

11. If and at the time of a liquidation, bankruptcy, or closing of 
a distributorship by any other means, including a nonrenewal 
of a license to be a distributor, or a relinquishment of the 
license, the distributor shall return any and all unused state 
gaming stamps in the distributor's possession to the attorney 
general within five days after cessation discontinuance of 
business. 

12. If a distributor is notified by an organization that the game 
serial number of a deal, punchboard, series of rafflewheel 
tickets, calcutta board, or sports-pool board does not 
correspond to the game serial number written on the state 
gaming stamp by the distributor, the distributor shall 
immediately: 

a. Correct the game serial number written on the state gaming 
stamp pursuant to established procedures of the attorney 
general. 

b. Sign a form 
subdivision c 
acknowledging 
serial number 

prescribed by the attorney general (see 
of subse~tion 3 of section 10-04.1-08-04) 
that the distributor corrected the game 

written on the state gaming stamp. 

c. Notify the attorney general of the corrected game serial 
number corresponding to the respective state gaming stamp 
number pursuant to established procedures of the attorney 
general. 
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History: Effective November 1, 1986; amended effective October 1, 1987~ 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NOCC 53-06.1-14, 53-06.1-17 

10-04.1-14-19. Distributors• sales to Indian tribes, and ttibal 
tesetvation United States military bases, and out-of-state purchasers. 
Gaming equipment and supplies sold by distributors to Indian tribes for 
use on the Indian reservation, and ttibal teset~ation United StateS 
military bases for use on the military base, and out-of-state purchasers 
for use on the Indian teset~ation or out of state must either be shipped 
directly to the Indian tesetQation tribe, United States military base, 
or out-of-state site or the distributor mttst shall verify that the 
purchaser ±s :from represents the Indian teset~n tribe, represents 
the United States military base, or is from out of state. This 
verification must include written documentation of the purchaser'S 
identity including at least the following: 

1. If the purchaser represents an Indian tribe, the tribe 1 s 
license number and purchaser•s full name, street address, 
city, state, and zip code. 

2. If the purchaser represents the United States military base, 
the purchaser•s full name, rank or title, street address, 
city, state, and zip code. 

3. If the purchaser is from out of state, the purchaser•s full 
name, street address, city, state, and zip code. If this 
purchaser is a corporate entity, including a nonprofit 
organization, include the corporation 1 s federal identification 
number. 

4. Driver•s license number, including state of license 
registration. This information must be identified by the 
distributor directly from the purchaser•s pictured driver 1 s 
license. If the purchaser does not have a pictured driver•s 
license, the distributor shall indicate the purchaser•s full 
name, street address, city, state, and zip code, which must be 
taken from at least two forms of identification. The 
distributor shall determine the real identity of the purchaser 
and require such additional proof of identification from a 
reliable source as is necessary to properly establish the 
purchaser•s identity. The distributor may not sell any gaming 
equipment or supplies unless and until the purchaser has fully 
and accurately furnished to the distributor all information 
required by this section. 

5. Social security number unless the purchaser 1 s driver 1 s license 
number is the same as the social security number. 

6. Delivery information. 
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History: Effective November 1, 1986; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-14-20. Distributors• sales of promotional paper bingo 
cards and charitable gaming tickets. No distributor may sell, offer for 
sale, or otherwise provide promotional paper bingo cards or charitable 
gaming tickets to licensed organizations or any person unless each paper 
bingo card or ticket conspicuously contains a phrase 11 promotional use 
only 11

, 
11 happy hour 11

, or similar phrase and that the paper bingo card or 
ticket states that no purchase is necessary to receive a promotional 
paper bingo card or ticket. Also, no number, symbol, or set of symbols 
of any nonpromotional charitable gaming tickets may be used by a 
manufacturer on any promotional tickets. The game•s flare must indicate 
that the game is for promotional purposes only and that no purchase is 
necessary to receive a ticket. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-14-22. Return of merchandise -Voiding of state gaming 
stamp. If an organization returns a purchased deal of charitable gaming 
tickets, including club specials, tip boards, and seal boards, 
punchboard, or sports-pool board, series of rafflewheel ticket cards, or 
calcutta board to a distributor for whalevct any reason, the distributor 
shall void the North Dakota gaming stamp and notify the attorney general 
of the voiding and the reason for, on a form prescribed by the attorney 
general. The distributor shall return all voided North Dakota gaming 
stamps to the attorney general. If the distributor resells or reissues 
the merchandise, the distributor shall place a new North Dakota gaming 
stamp upon the flare of the deal, punchboard, or sports-pool board, or 
calcutta board that is sold or otherwise provided to the organizatio-n-.-

History: Effective November 1, 1986; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-14-22.1. Reconciliation of inventory control records. 

1. The distributor shall, on at least a semiannual basis, 
manually compare its inventory control records (see section 
10-04.1-14-09) of deals of charitable gaming tickets, club 
specials, tip boards, seal boards, punchboards, sports-pool 
boards, calcutta boards, and series of rafflewheel tickets 
that are purchased or otherwise received from an affiliated 
company, North Dakota licensed distributor, North Dakota 
licensed manufacturer, or returned as a credit and sold or 
otherwise provided to licensed organizations, organizations 
that have been issued a local permit, Indian tribes, United 
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2. 

States military base$, and out-of-state purchasers in relation 
to the distributor's actual physical inventory. The 
distributor shall reconcile any difference. The 
reconciliation must be performed by a person who is 
independent of the person who has custody of the inventory. 

The distributor shall document, in writing, that the 
reconciliation was performed. The documentation must include 
at least the following information: 

a. Name and job position of the person who performed the 
reconciliation. 

b. Date the reconciliation is conducted. 

c. Procedure employed. 

d. Result and corrective action taken. 

e. Signature of the person who performed the reconciliation. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-14-23. Recordkeeping system required. Every licensed 
distributor shall maintain complete, accurate, and legible general 
accounting records with detailed, supporting, subsidiary records 
sufficient to furnish information regarding all transactions pertaining 
to the purchase and sale of gaming equipment and supplies. These 
records must be retained for a period of three years unless the 
distributor is released by the attorney general from this requirement. 
The records must be maintained in the state of North Dakota. These 
records must be prepared on the same basis as the distributor's federal 
income tax return, and must include the following records as a minimum 
by month: 

1. Purchase invoices for all gaming equipment and supplies for 
games of chance purchased for distribution to licensed 
organizations or, organizations which have been issued a local 
permit, Indian tribes, United States military bases, and 
out-of-state purchasers. 

2. Sales invoices for all gaming equipment, supplies, and 
services for games of chance distributed sold or rendered 
otherwise provided to licensed organizations or organizations 
which have been issued a local permit, Indian tribes, United 
States military bases, out-of-state purchasers, affiliated 
company, and other North Dakota licensed distributors. Gaming 
equipment and supplies sold or otherwise provided to licensed 
organizations or organizations which have been issued a local 
permit at no charge, Indian tribes, United States military 
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bases, out-of-state purchasers. affiliated company. and other 
North Dakota licensed distributors must be recorded on a North 
Dakota sales invoice. The sales invoices must be prepared 
legibly on a standard form prescribed by the attorney general 
and must include at least the following information as a 
llliltilltUJII: 

a. License number of the distributor. 

b. The complete business name and address of the licensed 
organization or organization which has been issued a local 
permit. If an Indian tribe is the purchaser, the complete 
name and address of the Indian tribe, the tribe 1 s federal 
identification number. and delivery information. 

c. License or permit number of the organization or tribal 
license number of the Indian tribe. 

d. Invoice number. 

e. Invoice date. 

f. Date shipped. 

g. Purchase order number, if available. 

h. An indication for a credit memo. 

i. Quantity (by the number of deals for charitable gaming 
tickets, by the number of boards for punchboards and, 
sports pools, and calcutta boards, and by the number of 
series of rafflewheel ticket cards). 

j. A complete description of each item of equipment or 
supplies sold, including the name of game and whether the 
item is a deal of charitable gaming tickets, club special, 
tip board, seal board, punchboard, sports-pool board, 
calcutta board, or series of rafflewheel ticket cards. 
For a deal of charitable gaming tickets involving pull 
tabs, the description must include the manufacturer•s form 
number. For a series of rafflewheel ticket cards, the 
description must include the specific number of 
rafflewheel ticket cards within each series and the 
specific number of rafflewheel tickets on each card. For 
sales to Indian tribes, United States military bases, and 
out-of-state purchasers, the game serial number of each 
game must be included. 

k. Gaming stamp numbers. 

1. The ideal gross proceeds for each different deal, board, 
or game series of rafflewheel tickets ticket cards. 
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m. The ideal adjusted gross proceeds for each different deal, 
board, or ~ series of rafflewheel tickets ticket cards. 

n. The value of a last sale feature, if applicable. 

o. If applicable, an indication that the deal was resealed by 
the distributor and the reason for the resealing. 

3. ~All sales invoices must meet the following criteria: 

a. Prenumbered consecutively using 
four digits/characters. The sales 
preprinted by automated printing 
data processing equipment. 

a number not less than 
invoice number must be 
equipment or printed by 

b. The sales invoice must be prepared in at least three parts 
and distributed and maintained as follows: 

(1) One must be issued to the customer. 

(2) One must be retained in an invoice file by customer 
name. 

(3) One must be sent to the attorney general in a manner 
that accounts for each and every invoice numerically, 
including voids. 

c. Credit memos for returned items must be prepared in the 
same detail as provided by subdivisions a and b of 
subsection 3. Credit memos must represent only returned 
items. No distributor may accept deals of charitable 
gaming tickets, including club specials, tip boards, and 
seal boards, games of rafflewheel tickets, punchboards, 
and sports-pool boards, and calcutta boards unless that 
distributor initially sold those same items to the 
licensed 'Or anthotized organization or organization which 
has been issued a local permit. 

4. Sales journal which must include at least the following: 

a. The date of the sale. 

b. The sales invoice number of the sale. 

c. The name of the organization or distributor remitting the 
payment. 

d. Total amount of the sales invoice. 

5. Cash receipts journal which must record not only cash sales, 
but also cash received from all sources, and must include at 
least the following: 
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a. The date the payment was received. 

b. The name of the organization or distributor remitting the 
payment. 

c. The amount of payment received. 

6. Cash payments journal (check register) which must include a 
recording of all checks issued by the distributor, cash 
payments made by the distributor, or payment made by any other 
means and must include at least the following: 

a. The date the check was issued or payment made. 

b. The number of the check issued. 

c. The name of the payee. 

d. Expenses categorized by type. 

All expenses by the distributor must be documented by invoices 
or other appropriate supporting documents. 

7. Gaming stamp log in which the North Dakota gaming stamp 
numbers and the manufacturer's game serial numbers are legibly 
recorded must be maintained on a standard form prescribed by 
the attorney general. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-14-24. Distributors' information reports. Each 
distributor shall file a copy of each sales invoice, as described ±n by 
subsection 2 of section 10-04.1-14-23, a±ong w±tn the gaming stamp log 
described ±n by subsection 7 of section 10-04.1-14-23, on a t±me tras±s 
prescribed by ttre attorne:y general and voided state gaming stamps. They 
must be filed by the fifth business day of the week following the 
semimonthl:y monthly period in which each sales invoice and gaming stamp 
log were prepared and the monthly period in which a state gaming stamp 
was voided. A catalog of all gaming equipment and supplies for games of 
chance offered to eligible organizations must be furnished to the 
attorney general and must be updated monthly by the distributors. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 
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10-04.1-14-25. Examination of books and records. The attorney 
general and the attotne:y genetal's agents have has the ~ authority 
to examine or cause to be examined the books and records of any 
distributor or affiliated company to the extent that such those books 
and records relate to any transaction connected to the sale of gaming 
equipment in the state of North Dakota or to information that is 
required to be furnished to the attorney general under the statutes and 
regulations pertaining to games of chance. No distributor or affiliated 
company may prohibit, interfere with, or .otherwise impede Stteh that 
examination but shall cooperate and assist with such that examination 
and provide such that information to the attorney general as may be 
requested. 

History: Effective November 1, 1986; amended effective October 1, 1987i 
June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-15.1, 53-06.1-17 

10-04.1-14-26. Administrative or criminal complaint in another 
state - Notification. If an administrative or criminal complaint has 
been filed in another state against a distributor, that distributor 
shall notify the attorney general of the complaint in writing within 
thirty days of the date of the complaint. If the complaint is 
sustained, the attorney general may suspend or revoke the distributor 1 s 
North Dakota license. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-15-02. License application information. Annual 
application must be made for a charitable gaming ticket manufacturer•s 
license. The annual licensing period is from April first through March 
thirty~first. The application must be on a form prescribed by the 
attorney general and must contain such necessary and reasonable 
information as the attorney general requires-. including the following 
infounalion. 8"S" weH 8"S" rl± o-1:fter infotmation tequited elsewlrexe ±n thi-s 
article. The application must include at least the information required 
by this section except that the information required by subsection 6 
only needs to be provided with the initial application: 

1. Name and address of any subsidiary company and a description 
of its general business. 

2. Name and address of each of the manufacturer•s separate 
locations manufacturing games of charitable gaming tickets. 

3. A ~List of all distributors of games of charitable gaming 
tickets, and of all businesses or organizations located within 
the state of North Dakota with which the manufacturer 
transacts business. Include details of any financial 
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interest with SttCh those distributors, businesses, or 
organizations. 

4. ~ eTear Clear and legible example of the label or trademark 
printed on manufactured charitable gaming tickets. 

5. ~ consent Consent by the manufacturer to allow the attorney 
general 'V'r agents 'O'f th-e attorney general to enter and inspect 
the facility in which charitable gaming tickets are 
manufactured. 

6. Copy of the 11 Certificate of Authority 11 issued by the North 
Dakota secretary of state evidencing that a corporation 
foreign to North Dakota has complied with North Dakota Century 
Code chapter 10-22. 

History: Effective October 1, 1987; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-14, 53-06.1-17 

10-04.1-15-03. License fee and reapplication date. 

1. The annual manufacturer's license fee is two hnndred £-±fty 
thousand dollars. If a person is licensed as a manufacturer 
of charitable gaming tickets and as a manufacturer of paper 
bingo cards (see chapter 10-04.1-16), only one annual license 
fee of two thousand dollars is required. 

2. All manufacturers' 
first of each year. 
fee. 

licenses must be reapplied for on April 
There may be no proration of the license 

History: Effective October 1, 1987; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-14, 53-06.1-17 

10-04.1-15-04. Manufacture. Other than a manufacturer of 
charitable gaming tickets required to be licensed by the attorney 
general under subsection 1 of section 10-04.1-15-01, any person within 
the state of North Dakota manufacturing gaming equipment for games of 
chance for use in or out of this state shall first register suen that 
manufacturing activity with the attorney general before selling, 
marketing, or otherwise distributing suen that equipment. Any licensed 
organization or organization which has been~ued a local permit which 
manufactures gaming equipment for games of chance for its own use shall 
also first register Stteh that manufacturing activity with the attorney 
general. --

History: Effective October 1, 1987; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-14, 53-06.1-17 
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10-04.1-15-05. Special sales restriction. 

1. A manufacturer may not sell or otherwise provide any deal of 
charitable gaming tickets, including club specials, tip 
boards, and seal boards, or punchboard to a distributor unless 
the manufacturer has first registered its label or trademark 
with the attorney general. A manufacturer of charitable 
gaming tickets shall register its label or trademark in 
accordance with subsection 4 of section 10-04.1-15-02. 

2. A manufacturer may not sell or othenise provide any deal of 
charitable gaming tickets to a licensed distributor unless the 
d-e-a± ha-s affi.<ed tlret e to a national as soc ia t ion trf ftmdt a ising 
ticket manufactutet s OlAFTP1) 'S"erl trf appt o11al V'r the 
manufacturer has been inspected either by the attorney general 
V'r on an annual~. agent of the attorney general, or by an 
independent testing organization selected or approved by the 
attorney general. There must be an initial inspection and 
periodic inspections thereafter. 

History: Effective October 1, 1987; amended effective June 1, 1990. 
General Authority: NOCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-15-06. Manufacturers to sell only to licensed 
distributors. No manufacturer or any other person may sell or otherwise 
provide any gaming equipment for games of chance to any distributor 
unless that distributor has first been licensed by the attorney general. 
The manufacturer is responsible for determining whether a distributor is 
licensed. The attorney general shall notify the manufacturers when a 
distributor's license has been suspended or revoked. 

History: Effective October 1, 1987; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-14, 53-06.1-17 

10-04.1-15-07. Minimum quality standards for the manufacture of 
games deals of charitable gaming tickets. Every licensed manufacturer 
of ga-mvs deals of charitable gaming tickets, excluding a seal board, for 
sale in the state of North Dakota shall manufacture sneh those games 
according to the following standards to ensure that the games are honest 
and fair to all players and that the tickets are secure against invasion 
by any practical method: 

1. Construction. 

a. The game must be designed, constructed, glued, and 
assembled in such a manner as to prevent the determination 
of a winning ticket without first removing the tabs or 
otherwise uncovering the symbols or numbers as intended. 
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2. 

b. Each ticket in a game must bear the same game serial 
number. There may not be more than one game serial number 
in one game. 

c. The numbers or symbols must be fully visible in the window 
and must be centered so that no part of a symbol or number 
remains covered when the tab is removed. 

Opacity. Concealed numbers or symbols must not be able to be 
viewed~ or winning numbers or symbols determined, from the 
outside of the charitable gaming ticket using a high intensity 
lamp of five hundred watts. Protection must be provided by 
using opaque paper stock or by use of an aluminum foil 
laminate. 

3. Color. It must not be possible to detect or pick out winning 
tickets from losing tickets through variations in printing 
graphics or colors, especially those involving different 
printing plates. 

4. Printed information. The minimum information printed on a 

5. 

charitable gaming ticket must be as follows, except that 
subdivisions b, c, d, and e do not need to be applied to a 
folded or banded jar tickets ticket or to a two-ply card with 
only one perforated break-open tab (pull tab) which measures 
one and one-guarter inch [31.7 millimeters] by two and 
one-quarter inch [57.1 millimeters] or less in size: 

a. Name of manufacturer or its distinctive logo. 

b. Name of game. 

c. Manufacturer's form number. 

d. Price for each charitable gaming ticket. 

e. Number of winning tickets and respective winning numbers 
or symbols, and prize amounts, or a flare must be included 
with the game providing that information. 

f. Unique m1n1mum five-digit game serial number, printed on 
the game information side of the ticket. The same 
game serial number must not be repeated on the same form 
number for three years. 

Winner protection. A unique symbol or printed security 
device, such as a specific number keyed to a particular 
winning ticket, or the name of the symbol or some of the 
symbol colors changed for a winner, or other similar 
protection must be placed in the winning windows of winning 
tickets. This does not apply to numeral games. 
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6. Randomization. The game must be assembled so that no 

7. 

placement of winning or losing tickets exists that allows the 
possibility of prize manipulation, or 11 pick out 11

• 

Guillotine cutting. 
winning or potential 
the appearance of 
particular game. 

It must not be possible to isolate 
winning tickets by variations in size or 
a cut edge of the tickets comprising a 

8. Packaging. 

a. Each gamers deal 1 s package, box,~ or other container 
must be securely sealed on all accessible sides at the 
factory with a seal including which includes a written 
warning to the purchaser (organization) that the game may 
have been tampered with if the package, box, ~ or 
container was received by the purchaser with the seal 
broken. The seal must ensure that the deal 1 s charitable 
gaming tickets are not accessible from outside the deal 1 s 
package, box, bag, or other container when the deal is 
sealed. The required seal may be a manufacturer•s 
cellophane shrink wrap or a permanent adhesive seal on all 
accessible sides of the package, box, bag, or container. 
For jar tickets packaged in a bag, the glue used to seal 
the flap of the bag must be permanent adhesive glue. 

b. A game 1 s serial number must be clearly and legibly placed 
on the outside of the game 1 s package, box,~ or other 
container or be able to be clearly viewed from the outside 
of the package, box, or other container. 

c. For games shipped to the state of North Dakota, the flare 
for the a pull tab (two-ply card with perforated 
break-open tabs) game and a specialty jar ticket game must 
be located on the outside of each game•s sealed package, 
box, ~ or other container so that the seal on the 
package, box, ~ or other container will not be broken 
to access the flare in order for the distributor to affix 
the state gaming stamp to the flare. 

History: Effective October 1, 1987; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-15-08. Minimum quality standards for the manufacture of 
paper-type punchboards. Every manufacturer of paper-type punchboards 
shall manufacture, assemble, and package each paper-type punchboard so 
that the winning punches, or approximate location of any winning 
punches~ cannot be determined in advance of punching the paper-type 
punchboard in any manner or by any device, including, but not limited 
to, any patterns in manufacture, assembly, packaging, or by markings. 
Winning punches must be distributed and mixed among all other punches in 
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the paper-type punchboard. The paper-type punchboard must be 
manufactured with special care so as to eliminate any pattern as between 
paper-type punchboards, or portions of paper-type punchboards, from 
which the location or approximate location of the winning punches may be 
determined. 

History: Effective October 1, 1987; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-15-09.1. Ban or recall of defective deals of charitable 
gaming tickets. 

1. If the attorney general determines that deals of charitable 
gaming tickets for sale in North Dakota do not meet the 
minimum quality standards prescribed by section 10-04.1-15-07, 
the attorney general may order all defective deals and all 
similarly constructed or printed deals in North Dakota to be 
immediately recalled by the manufacturer or banned. 

2. If the attorney general orders such a ban or recall, the 
manufacturer of the deal must first be notified verbally 
regarding the deals to be banned or recalled, reason for the 
ban or recall, effective date of the ban or recall, and any 
specific requirements. The verbal notification must be 
followed with a written notification. Immediately upon the 
verbal notification, the manufacturer shall cease sale of that 
deal in the state and initiate actions to ensure complete 
compliance with the ban or recall. The manufacturer shall 
notify, in writing, all distributors within seventy-two hours 
of the verbal notice of the deals banned or recalled, 
effective date of the ban or recall, and arrange for the 
prompt return of all the defective deals. 

3. Distributors, when notified in writing by either the 
manufacturer or attorney general of the ban or recall, shall 
immediately stop sales or delivery of the deals. Within 
seventy-two hours, the distributors shall notify, in writing, 
the organizations that have purchased the banned or recalled 
deal during the last thirty days, effective date of the ban or 
recall, and arrange for the prompt return of all the defective 
deals. Organizations may not use or continue to have in play 
any defective deal of charitable gaming tickets after 
receiving written notification from the distributors. 

4. Prior to any reintroduction in the state of any banned or 
recalled or similar deal, the manufacturer shall first submit 
the revised deal to the attorney general for review, 
evaluation, and approval. The attorney general shall notify 
the manufacturer, in writing, of the approval or disapproval 
and a copy of the approving letter must be sent by the 
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manufacturer to the.distributor with the next five shipments 
of the revised deal. 

History: Effective June 1, 1990. 
General Authority: NOCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-15-12. Manufacttne:t appointed agent. Ev-ery licensed 
manufactu:te:t 'Slnrl± appoint a No-rth Dakota licensed dishibuto:t a-s the 
Jnanufactu:te:t's "a'g"e'1'tt- h th±s S"htt-e pr±or t-o selling V"r otherwise 
providing ga1lt'e'S o-f charitable gaming tickets h th±s state. Repealed 
effective June 1, 1990. 

History: Effecti~e Octobe:t +r ~ 
General Authority: NBee 53 96.1 17 
Law Implemented: NBee 53 96.1 1~. 53 96.1 17 

10-04.1-15-12.1. Administrative or criminal complaint in another 
state- Notification. If an administrative or criminal complaint has 
been filed in another state against a manufacturer of charitable gaming 
tickets or punchboards, that manufacturer shall notify the attorney 
general of the complaint in writing within thirty days of the date of 
the complaint. If the complaint is sustained, the attorney general may 
suspend or revoke the manufacturer's North Dakota license. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-14, 53-06.1-17 

10-04.1-15-13. Inspection of manufacturing facility. A 
manufacturer of charitable gaming tickets shall reimburse the attorney 
general, V"r agents o-f the attorney general. for reasonable costs of 
transportation, lodging, meals, and other incidental costs incurred in 
regard to the inspection of the facility in which charitable gaming 
tickets are manufactured. 

History: Effective October 1, 1987; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-15-15. Examination of books and records. The attorney 
general '2m"d the attorney general's agents ha'V"e' has the ~ authority 
to examine or cause to be examined the books and records of any 
manufacturer to the extent that such those books and records relate to 
any transaction connected to the sale of gaming equipment in the state 
of North Dakota or to information that is required to be furnished to 
the attorney general under the statutes and regulations pertaining to 
games of chance. No manufacturer may prohibit, interfere with, or 
otherwise impede such that examination but shall cooperate and assist 
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with such that examination and provide such information to the attorney 
general as may be requested. 

History: Effective October 1, 1987; amended effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-15.1, 53-06.1-17 

STAFF COMMENT: Chapters 10-04.1-16 and 10-04.1-17 contain all new 
material but are not underscored so as to improve readability. 

CHAPTER 10-04.1-16 
RULES GOVERNING MANUFACTURERS OF PAPER BINGO CARDS 

Section 
10-04.1-16-01 
10-04.1-16-02 
10-04.1-16-03 
10-04.1-16-04 
10-04.1-16-05 

10-04.1-16-06 

10-04.1-16-07 
10-04.1-16-08 
10-04.1-16-09 
10-04.1-16-10 
10-04.1-16-11 
10-04.1-16-12 
10-04.1-16-13 

License Required 
License Application Information 
License Fee and Reapplication Date 
Special Sales Restriction 
Manufacturers to Sell Only to 

Licensed Distributors 
Minimum Information to be Printed 

on Manufactured Paper Bingo Cards 
Sales Invoice Required 
Rebate of Purchase Prices by Manufacturer 
Manfacturer Appointed Agent 
Inspection of Manufacturing Facility 
Recordkeeping System Required 
Examination of Books and Records 
Administrative or Criminal Complaint in 

Another State - Notification 

10-04.1-16-01. License required. 

1. No manufacturer of paper bingo cards or any other person may 
sell, offer for sale, or otherwise provide games of paper 
bingo cards to licensed distributors, for use in connection 
with games of chance in this state, without first obtaining a 
manufacturer 1 s license from the attorney general. 

2. A manufacturer•s license may not be transferred to any other 
person. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-14, 53-06.1-17 

10-04.1-16-02. License application information. Annual 
application must be made for a paper bingo cards manufacturer 1 s license. 
The annual licensing period is from April first through March 
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thirty-first. The application must be on a form prescribed by the 
attorney general and must contain such necessary and reasonable 
information as the attorney general requires. The application must 
include at least the information required by this section except that 
the information required by subsection 6 only needs to be provided with 
the initial application: 

1. Name and address of any subsidiary company and a description 
of its general business. 

2. Name and address of each of the manufacturer's separate 
locations manufacturing games of paper bingo cards. 

3. List of all distributors of paper bingo cards, and of all 
businesses or organizations located within the state of North 
Dakota with which the manufacturer transacts business. 
Include details of any financial interest with those 
distributors, businesses, or organizations. 

4. Clear and legible example of the label or trademark printed on 
manufactured paper bingo cards. 

5. Consent by the manufacturer to allow the attorney general to 
enter and inspect the facility in which paper bingo cards are 
manufactured. 

6. Copy of the 11 Certificate of Authority 11 issued by the North 
Dakota secretary of state evidencing that a corporation 
foreign to North Dakota has complied with North Dakota Century 
Code chapter 10-22. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-14, 53-06.1-17 

10-04.1-16-03. License fee and reapplication date. 

1. The annual manufacturer's license fee is two thousand dollars. 
If a person is licensed as a manufacturer of paper bingo cards 
and as a manufacturer of charitable gaming tickets (see 
chapter 10-04.1-15), only one annual license fee of two 
thousand dollars is required. 

2. All manufacturers' licenses must be reapplied for before April 
first of each year. There may be no proration of the license 
fee. · 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NOCC 53-06.1-14, 53-06.1-17 
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10-04.1-16-04. Special sales restriction. 

1. A manufacturer may not sell or otherwise provide any paper 
bingo cards to a distributor unless the manufacturer has first 
registered its label or trademark with the attorney general. 
A manufacturer of paper bingo cards shall register its label 
or trademark in accordance with subsection 4 of section 
10-04.1-16-02. 

2. A manufacturer must have available for sale or otherwise 
provide to a licensed distributor a master checkbook covering 
all card serial numbers for paper bingo cards. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NOCC 53-06.1-17 

10-04.1-16-05. Manufacturers to sell only to licensed 
distributors. No manufacturer or any other person may sell or otherwise 
provide any paper bingo cards to any distributor unless that distributor 
has first been licensed by the attorney general. The manufacturer is 
responsible for determining whether a distributor is licensed. 

History: Effective June 1, 1990. 
General Authority: NOCC 53-06.1-17 
Law Implemented: NOCC 53-06.1-14, 53-06.1-17 

10-04.1-16-06. Minimum information to be printed on manufactured 
paper bingo cards. Every licensed manufacturer that sells, or otherwise 
provides, paper bingo cards to licensed distributors shall print at 
least the following information on each manufactured paper bingo card: 

1. Name of manufacturer or its distinctive logo. 

2. Manufacturer assigned serial number. 

3. Manufacturer assigned series number. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NOCC 53-06.1-17 

10-04.1-16-07. Sales invoice required. No manufacturer may sell 
or otherwise provide to a licensed distributor, or accept from a 
distributor, any paper bingo cards without recording the transaction on 
a sales invoice. 

History: Effective June 1, 1990. 
General Authority: NOCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 
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10-04.1-16-08. Rebate of purchase prices by manufacturer. 
Rebates of purchase prices or discounts allowed by a manufacturer must 

be separately stated on the original sales invoice or separately 
invoiced on a credit memo referenced to the original sales invoice. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-16-09. Manufacturer appointed agent. Every licensed 
manufacturer shall appoint a North Dakota· resident as the manufacturer's 
agent in this state prior to selling or otherwise providing paper bingo 
cards in this state. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-14, 53-06.1-17 

10-04.1-16-10. Inspection of manufacturing facility. A 
manufacturer of paper bingo cards shall reimburse the attorney general 
for reasonable costs of transportation, lodging, meals, and other 
incidental costs incurred in regard to the inspection of the facility in 
which paper bingo cards are manufactured. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

10-04.1-16-11. Recordkeeping system required. Every licensed 
manufacturer shall maintain complete, accurate, and legible general 
accounting records with detailed, supporting, subsidiary records 
sufficient to furnish information regarding all transactions pertaining 
to the sale of gaming equipment in this state. These records must be 
retained for a period of three years unless the manufacturer is released 
by the attorney general from this requirement as to any particular 
record. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NOCC 53-06.1-17 

10-04.1-16-12. Examination of books and records. The attorney 
general has the authority to examine, or cause to be examined, the books 
and records of any manufacturer to the extent that those books and 
records relate to any transaction connected to the sale of gaming 
equipment in the state of North Dakota or to information that is 
required to be furnished to the attorney general under the statutes and 
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regulations pertaining to games of chance. No manufacturer may 
prohibit, interfere with, or otherwise impede that examination but shall 

cooperate and assist with that examination and provide such information 
to the attorney general as may be requested. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-15.1, 53-06.1-17 

10-04.1-16-13. Administrative or criminal complaint in another 
state - Notification. If an administrative or criminal complaint has 
been filed in another state against a manufacturer of paper bingo cards, 
that manufacturer shall notify the attorney general of the complaint in 
writing within thirty days of the date of the complaint. If the 
complaint is sustained, the attorney general may suspend or revoke the 
manufacturer's North Dakota license. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17 
Law Implemented: NDCC 53-06.1-17 

Section 
10-04.1-17-01 
10-04.1-17-02 
10-04.1-17-03 
10-04.1-17-04 
10-04.1-17-05 

CHAPTER 10-04.1-17 
RULES GOVERNING GAMING SCHOOLS 

Gaming School License Required 
Gaming School License Standards 
Program of Instruction 
Facilities, Supplies, and Equipment 
Recordkeeping System Required 

10-04.1-17-01. Gaming school license required. 

1. A gaming school is a private entity or nonprofit organization 
that is in the business to primarily conduct a gaming training 
program, or education institution, which on a regular and 
continuing basis provides a program of instruction relating to 
methods of conducting games of chance, including twenty-one 
dealing techniques, to persons. 

2. No gaming school may enroll any student or offer any training 
program to the public, or do any other business whatsoever, 
whether for compensation or not, unless a gaming school 
license has first been issued to the gaming school by the 
attorney general. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17, 54-12-01.2 
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Law Implemented: NOCC 53-06.1-17, 54-12-01.2 

10-04.1-17-02. Gaming school license standards. 

1. Annual application must be made for a gaming school license. 
The annual licensing period is from July first through June 
thirtieth. The license of the school must be displayed 
prominently in the school. 

2. No gaming school license may be issued unless the 
qualifications of the gaming school have been forwarded to the 
attorney general along with the license application. The 
qualifications must include at least: 

a. Its good reputation for honesty and integrity. 

b. The adequacy of its program of instruction to qualify 
students for employment in one or more specific 
occupations related to gaming or to upgrade the skill and 
knowledge of its students in regard to gaming. 

c. The adequacy of its proposed facilities, supplies, and 
equipment to provide thorough instruction and training to 
the students enrolled. 

d. If the gaming school is a corporation, that it either was 
incorporated in this state or is registered with the North 
Dakota secretary of state to do business in this state. 

e. The gaming school shall maintain an office in this state 
and shall designate an agent. 

f. The gaming school is adequately bonded. 

3. No gaming school license may be issued until the official 
school bulletin has been reviewed by the attorney general. 
The school bulletin must be the official statement of the 
school 1 s policies, program of instruction, regulations, 
charges, and fees. The bulletin must be revised and updated 
as conditions warrant, and a copy must be given to each 
student prior to or upon enrollment. 

4. The owners of the gaming school, management, instructors, and 
other principal employees must have thorough knowledge of the 
gaming rules and regulations, and possess the necessary 
skills, knowledge, and ability to competently and effectively 
undertake their responsibilities. 

5. A change in any item that was a condition of the gaming school 
license must be approved by the attorney general prior to any 
announcement or implementation of the change by the gaming 
school. 

229 



6. The name of the gaming school may not contain the words 11 North 
Dakota 11

, 
11 state of North Dakota 11

, or 11 state 11 unless that 
school is part of a duly authorized state college or 
university. The word 11 county11 or 11 city11 or the name of any 
county or city of this state may not be used in the name of 
the gaming school unless that school is part of a duly 
authorized county or city agency. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17, 54-12-01.2 
Law Implemented: NDCC 53-06.1-17, 54-12-01.2 

10-04.1-17-03. Program of instruction. 

1. No gaming school may offer any program of instruction unless 
approval has first been obtained from the attorney general. 
No program of instruction may be approved unless the attorney 
general has first been satisfied that the student-teacher 
ratio, physical facilities, equipment, and classroom space 
affords each student an adequate opportunity to master the 
subject matter and affords the gaming school an adequate 
opportunity to determine the student's progress by testing and 
observation. The gaming school shall submit a program outline 
in sufficient detail for proper evaluation. This outline must 
include at least: 

a. The program title. 

b. The objective the program is intended to meet. 

c. A description of the program in outline form showing the 
elements of instruction, number of teacher contact hours 
of instruction for each element, number of practice hours 
required, and total number of hours required for 
completion. 

d. The entrance requirements, if any, such as education, 
physical fitness or dexterity, and the procedure for 
determining compliance with those requirements. 

e. The proposed tuition and other charges to the student, 
including a reference to the respective program. 

f. The maximum number of students that will be permitted to 
enroll in any one session of the program. 

g. The capacity of the school for any one session of the 
program showing the number of classroom spaces, and the 
number of twenty-one tables and equipment to be utilized. 

h. The nature of skill and knowledge students are expected to 
have upon completion of the program, and the testing 
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program and standards to be used to test students for 
these competencies. 

i. The names of all instructors and their qualifications with 
respect to each element of the program they are to teach. 

2. Any training or instruction designed to prepare a student for 
employment as a: 

3. 

a. Dealer of twenty-one must require a minimum of forty hours 
of training and instruction. 

b. Pit boss must require the training or instruction for a 
dealer plus an additional forty hours of training and 
instruction. 

Upon satisfactory 
instruction, the 

completion of 
gaming school 

the 
must 

specific training or 
have, in writing, 

certification that the student has completed the course or 
program. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17, 54-12-01.2 
Law Implemented: NDCC 53-06.1-17, 54-12-01.2 

10-04.1-17-04. Facilities, supplies, and equipment. 

1. Phys i ca 1 facilities of the gaming school must meet 
applicable state, county, and local laws, regulations, 
ordinances with regard to space, safety, health, 

all 
and 

fire, 
construction, sanitation, heating, lighting, ventilation, 
zoning, and environmental protection. 

2. All gaming equipment used by a gaming school must conform to 
the requirements of North Dakota Century Code chapter 53-06.1 
and this article. Each gaming school shall keep an itemized 
current list of all gaming equipment used by it. Each gaming 
school shall provide adequate security of its premises for the 
protection of its gaming equipment. 

3. Each gaming school must have a telephone number listed in the 
local telephone directory. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17, 54-12-01.2 
Law Implemented: NDCC 53-06.1-17, 54-12-01.2 

10-04.1-17-05. Recordkeeping system required. 
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1. The gaming school shall maintain the following records for a 
period of three years: 

a. Copies of all promotional material, bulletins, and 
advertising. 

b. Records for each student showing attendance, absences, 
progress, grades, completion date of course or program of 
instruction, and such placement information as is known at 
the time of completion of the course or program. 

c. A personnel file on each employee. 

d. Records for each year showing the total number of students 
applying for entry to the school, accepted in each 
program, and graduated from each program. 

2. A permanent record card must be maintained for each student 
indefinitely. This card must show the program of instruction 
attended and the date of completion or withdrawal. If a 
school is closed, the student's permanent record card must be 
forwarded to the attorney general. 

History: Effective June 1, 1990. 
General Authority: NDCC 53-06.1-17, 54-12-01.2 
Law Implemented: NDCC 53-06.1-17, 54-12-01.2 
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JULY 1990 

STAFF COMMENT: Article 10-14 contains all new material but is not 
underscored so as to improve readability. 

Chapter 
10-14-01 
10-14-02 
10-14-03 
10-14-04 

Section 
10-14-01-01 
10-14-01-02 
10-14-01-03 
10-14-01-04 

ARTICLE 10-14 

HEARING AID DEALERS AND FITTERS 

Definitions 
Examinations 
Supervision and Training 
General Requirements 

CHAPTER 10-14-01 
DEFINITIONS 

Definitions 
Terms and Duties of Officers 
Filling Vacancies 
Identification Cards 

10-14-01-01. Definitions. 

1. The term "adequate proper testing" as used in North Dakota 
Century Code section 44-33-12, includes, but is not limited to 
mean, a minimum of air conduction, bone conduction, pure tone 
thresholds, and speech audiometry with appropriate masking. 
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When indicated, these measures should be supplemented with 
sound field measures, real ear evaluations, or other 
board-approved methods of verification of improvement in 
hearing or discrimination. 

2. The term "direct supervision" as used in subsection 2 of North 
Dakota Century Code section 43-33-08 as used in connection 
with the training of a trainee must be interpreted in 
accordance with Webster's New Third International Dictionary 
Unabridged, to mean "to coordinate, direct and inspect at 
first hand the accomplishments of". This must be interpreted 
to mean direct onsite supervision in the same facility or 
location. 

3. The term "hearing instrument" refers to new hearing 
instruments and includes, but is not limited to mean, the 
serial number provided at the time of delivery, the length of 
warranty on the hearing instrument, and whether the warranty 
is backed by the dealer or manufacturer. The term "hearing 
instrument" also refers to stock hearing instrument, custom 
shells, earmolds, used or repaired hearing instruments, and 
includes, but is not limited to mean, the serial number 
provided at the time of delivery, the length of warranty on 
the hearing instrument, and whether the warranty is backed by 
the dealer, manufacturer, or repair shop. In addition, all 
used or reconditioned instruments must be clearly marked as 
such. 

4. The term "measuring of hearing" used in North Dakota Century 
Code section 43-33-04, includes, but is not limited to mean, 
that such measure should be conducted in an environment which 
takes into account background noise levels and their effect 
upon the acquisition of valid threshold measurements. Testing 
should not be conducted in an environment which would render 
thresholds invalid. 

5. The term "measuring of human hearing", as used in North Dakota 
Century Code section 43-33-04, includes, but is not limited to 
mean, the measurement of human hearing through the utilization 
of an audiometer and those procedures common to otological and 
audiological assessment of hearing acuity. 

6. The term "sale" as used in North Dakota Century Code chapter 
43-33 must be deemed made or completed when a purchase 
agreement or receipt is signed by the purchaser, total or 
partial payment is made, and the hearing instruments are 
ordered. 

7. The term "week" means a period of forty hours. 

History: Effective July 1, 1990. 
General Authority: NDCC 43-33-14 
Law Implemented: NDCC 43-33-01 
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10-14-01-02. Terms and duties of officers. Officers elected by 
the board shall serve for a term of one year, or until a successor is 
elected and qualified. Board officers must be limited to serving two 
consecutive terms in an office. It is the duty of the chairman to 
preside at all board meetings. It is the duty of the 
secretary-treasurer to document all board business. In the absence of 
the chairman, a vice chairman must be appointed to preside at the 
meeting by general election. 

History: Effective July 1, 1990. 
General Authority: NDCC 43-33-14 
Law Implemented: NDCC 43-33-15 

10-14-01-03. Filling vacancies. In the event of a vacancy, the 
unexpired terms of office for chairman and secretary-treasurer must be 
filled for the remainder of the unexpired term by general election by 
the board. 

History: Effective July 1, 1990. 
General Authority: NDCC 43-33-14 
Law Implemented: NDCC 43-33-15 

10-14-01-04. Identification cards. Identification cards, signed 
by the office of attorney general, must be issued to all licensees and 
permittees and must be in possession at all times when in contact with 
the public. 

History: Effective July 1, 1990. 
General Authority: NDCC 43-33-14 
Law Implemented: NDCC 43-33-08 

Section 
10-14-02-01 
10-14-02-02 
10-14-02-03 
10-14-02-04 
10-14-02-05 

CHAPTER 10-14-02 
EXAMINATIONS 

Mailing Notice of Practicum Examination 
Persons Eligible to Take Examination 
Ethics on Examination 
Written Submission of Complaints 
Requirements for Licensure 

10-14-02-01. Mailing notice of practicum examination. Notice of 
all practicum examinations must be sent to all persons holding temporary 
training permits at least forty-five days prior to the administration of 
the examination. To be eligible to participate in said examination, all 
applications for said examination must be received by the board at least 
thirty days prior to the examination date. 
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History: Effective July 1, 1990. 
General Authority: NDCC 43-33-14 
Law Implemented: NDCC 43-33-07, 43-33-14 

10-14-02-02. Persons eligible to take examination. 

1. An individual may take the examination without first obtaining 
a temporary training permit. 

2. To be eligible to take the examination, trainees under 
supervision are required to submit written verification of 
satisfactory completion of initial training requirements as 
outlined in North Dakota Century Code chapter 43-33. 

3. An individual may take each section 
maximum of three times. After the third 
must wait at least one year and will 
more comprehensive examination. 

of the examination a 
time, the individual 
be required to take a 

4. In addition to the 
required to submit a 
has been given as 
section 43-33-08. 

above, a trainee under supervision is 
log verifying that adequate supervision 
outlined in North Dakota Century Code 

History: Effective July 1, 1990. 
General Authority: NDCC 43-33-14 
Law Implemented: NDCC 43-33-07, 43-33-08 

10-14-02-03. Ethics on examination. Passing on information 
regarding the examination content or procedures utilized, other than 
complaints presented to the board, is a breach of professional ethics. 

History: Effective July 1, 1990. 
General Authority: NDCC 43-33-14 
Law Implemented: NDCC 43-33-12, 43-33-14 

10-14-02-04. Written submission of complaints. Each individual 
taking the examination must be informed that the individual has the 
right to submit in writing any complaint the individual may feel 
justifiable as a result of participating in the examination process, but 
said complaint must be filed with the attorney general within ten days 
of the examination. After being submitted to the office of attorney 
general, said complaint must be reviewed by the board. The board 1 s 
decision as to appropriate action is final in regard to board 
consideration. If a complaint involved one of the members of the board, 
that member must be excused from the deliberation. 

History: Effective July 1, 1990. 
General Authority: NDCC 43-33-14 
Law Implemented: NDCC 43-33-12 
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10-14-02-05. Requirements for licensure. 

1. Applicants may obtain a license by successfully passing a 
qualifying examination, provided the applicant is eighteen 
years of age or older, does not have an arrest or conviction 
record, and is of good moral character. 

2. The examination must include, but not be limited to: 

a. Tests of knowledge in the following areas as they pertain 
to the fitting of hearing instruments: 

(1) Basic physics of sound. 

(2) The anatomy and physiology of the ear. 

(3) The function of hearing instruments. 

(4) Hearing instrument evaluating and fitting process. 

(5) Elementary audiology. 

b. Practical tests of proficiency in the following techniques 
as they pertain to the fitting of hearing instruments: 

(1) Pure tone audiometry, including air conduction 
testing and bone conduction testing. 

(2) Live voice or recorded voice speech audiometry, 
including speech reception threshold testing and most 
comfortable loudness measurements and measurements of 
tolerance thresholds. 

(3) Masking when indicated. 

(4) Recording, evaluation, and interpreting audiograms 
and speech audiometry to determine proper selection 
and adaption of a hearing instrument for air, bone, 
and speech audiometry. 

(5) Otoscopic examination of the ear and taking earmold 
impressions. 

{6) Selection and adaption of hearing instruments. 

(7) Knowledge of calibration of equipment. 

(8) Knowledge of article 10-14 and North Dakota Century 
Code chapter 43-33. 

3. A minimum score of seventy is required on the written 
examination and seventy-five on the practicum examination. If 
a lower score is received on either part, the applicant must 
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be required to take all sections of that examination over 
again. 

History: Effective July 1, 1990. 
General Authority: NDCC 43-33-14 
Law Implemented: NDCC 43-33-06, 43-33-07 

Section 
10-14-03-01 
10-14-03-02 
10-14-03-03 
10-14-03-04 

10-14-03-01. 

CHAPTER 10-14-03 
SUPERVISION AND TRAINING 

Supervision of Trainees 
Training Requirements 
Responsibility of Supervisor 
Forms to be Used 

Supervision of trainees. 

1. Supervisors of trainees must be competent professional workers 
who hold a valid North Dakota hearing aid dealers license. 
The superv1s1on of the trainees must entail the personal 
direct involvement of the supervisor in any and all ways that 
will permit the supervisor to attest to the adequacy of the 
trainee's performance in the training experience. 

2. Knowledge of the trainee's work may be obtained in a variety 
of ways, such as conferences, audio and video tape recordings, 
written reports, staffings, discussions with other persons who 
have participated in the training of the trainee, and must 
include direct observation of the trainee performing puretone 
air and bone conduction and speech audiometric evaluations, 
interpretation of audiograms, troubleshooting hearing 
instruments and sound-field testing of subjects, as well as 
taking case history information and performing such other 
activities considered important to the preparation for 
licensure. 

3. A supervisor may 
concurrently. 

have a maximum of three trainees 

4. All supervisor contacts with the trainee, including in-office 
or with the public, must be entered in the trainee logbook. 
The trainee may not make any sale of a hearing instrument 
without first consulting with the supervisor and obtaining the 
supervisor's approval and signature of such approval in the 
supervisor's logbook prior to such sale. 

5. If a person who holds a temporary training permit has not 
successfully passed the licensing examination within the first 
year, a temporary training permit may be renewed or reissued 
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once upon payment of the required 
trainee is required to be under 

fees. 
direct 

At this time 
supervision of 

the 
the 

trainee's sponsor until such time as both parts of the 
examination have been successfully passed. 

History: Effective July 1, 1990. 
General Authority: NDCC 43-33-14 
Law Implemented: NDCC 43-33-07, 43-33-08 

10-14-03-02. Training requirements. Training requirements are as 
set forth in North Dakota Century Code section 43-33-08. In addition, 
the board also strongly recommends completion of the basic home study 
course by the national institute of hearing instruments studies or its 
equivalent. 

History: Effective July 1, 1990. 
General Authority: NDCC 43-33-14 
Law Implemented: NDCC 43-33-08 

10-14-03-03. Responsibility of supervisor. 

1. Provide the day-to-day supervision of the trainee, including 
assigning a licensed supervisor for temporary absences. 

2. Provide the trainee with materials and equipment necessary for 
appropriate audiometric and hearing instrument evaluation and 
fitting procedures. 

3. 

4. 

5. 

Supplement the trainee's background information through 
reading lists and other references. 

Conduct in service training for trainees. 

Act as consultant to the trainee, i.e.: 

a. Provide time for conferences for the trainee. 

b. Must be able to provide a variety of resource materials, 
approaches, and techniques which are based on sound 
theory, successful practice, or documented research. 

6. Establish goals with the trainee which are realistic, easily 
understandable, and directed toward the successful completion 
of trainee requirements; and 

a. Observe the trainee in all aspects of the hearing 
instrument fitting process. 

b. Confer with the trainee following trainee's contact with 
client. 
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c. Provide opportunity for the trainee to give feedback on 
the trainee's practicum experiences both during and after 
the practicum experience, either in writing or through 
conferences. 

7. Assist and encourage the trainee to utilize supportive 
professional sources. 

8. Be aware of and adhere to state and federal laws relating to 
hearing instrument fitting and dispensing. 

9. Be aware of and assist the trainee in fulfilling licensing 
requirements of the state of North Dakota. 

10. Notify the attorney general and the board within ten days 
following termination of trainee supervision. 

History: Effective July 1, 1990. 
General Authority: NDCC 43-33-14 
Law Implemented: NDCC 43-33-08 

10-14-03-04. Forms to be used. 

1. The board hereby adopts the following forms: 

a. State board practicum examination score sheets (see 
appendix C of guidelines for evaluating candidates for the 
practical test of proficiency). 

b. Case history and audiogram forms for practicum examination 
(two part). 

c. Trainee log. 

d. Supervisor's log. 

2. Copies of these forms may be obtained by contacting the board 
secretary. 

History: Effective July 1, 1990. 
General Authority: NDCC 43-33-14 
Law Implemented: NDCC 43-33-14 

Section 
10-14-04-01 
10-14-04-02 
10-14-04-03 

CHAPTER 10-14-04 
GENERAL REQUIREMENTS 

General Requirements for Continuing Education 
Notification of Business Name or Address Change 
Guidelines for a Thirty-Day Trial Period 
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10-14-04-04 
10-14-04-05 

Disciplinary Grounds 
Advertisements 

10-14-04-01. General requirements for continuing education. 

1. Each fitter and dealer licensed in this state is required to 
take two days of continuing education per year. Two days 
equal a total of ten hours. 

2. The board may accept for continuing education 
approved and sponsored by the national hearing 
national institute of hearing instruments 
American speech-language hearing association. 

credit courses 
aid society, 
studies, and 

3. Subject matter for continuing education credit courses must 
include a minimum of six hours hearing instrument related, two 
hours may be audiology, and two hours of other subjects 
related to the hearing instrument dispensing operation. 

4. Licensees shall provide written proof of attendance and 
completion of approved courses for renewal of license. 

History: Effective July 1, 1990. 
General Authority: NOCC 43-33-14 
Law Implemented: NOCC 43-33-11 

10-14-04-02. Notification of business name or address change. 
Licensees are required to notify the office of attorney general within 
ten days of when they change the name or address of their business, 
including notification of the forwarding address when leaving the state. 
The business address of licensees must be a permanent address within the 
state of North Dakota and not a post-office box. 

History: Effective July 1, 1990. 
General Authority: NDCC 43-33-14 
Law Implemented: NDCC 43-33-10 

10-14-04-03. Guidelines for a thirty-day trial period. 

1. Any purchaser of a hearing instrument or instruments is 
entitled to a refund of the full purchase price advanced by 
the purchaser for such instrument or instruments (less a 
nominal usage charge as hereinafter described) upon the return 
by the purchaser to the licensee in good working order, normal 
wear and tear excepted, within the thirty-day period ending 
thirty days from the date of delivery of such instrument or 
instruments. 

2. Prior to delivery to the purchaser by the licensee of any 
instrument or instruments, the per day usage charge to which 
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the licensee may be entitled upon the return of such 
instrument or instruments within the thirty-day period shall 
be fixed by written agreement. In the absence of such 
agreement, the licensee is entitled to no more than two 
dollars per day per instrument for each day the instrument or 
instruments may be held by the purchaser. 

3. The purchaser is entitled, at no cost, to receive a copy of 
any written agreement as described in subsection 2, which 
agreement must include the name, address, and phone number of 
the dealer or fitter. 

4. No refund is due the purchaser for charges attributable to 
earmolds, batteries, hearing tests, or hearing evaluations and 
other related procedures such as special modifications such as 
needed for Cros or Bi-Cros hearing instruments, or any other 
type of fittings and testing unles~ such fees exceed fifteen 
percent of all expenses incurred in the fitting process. Upon 
request, any fee by the dispenser over the fifteen percent 
must be returned to the purchaser of the complained of 
instrument. 

History: Effective July 1, 1990. 
General Authority: NDCC 43-33-14 
Law Implemented: NDCC 43-33-14 

10-14-04-04. Disciplinary grounds. The attorney general may 
reprimand the licensee or permitholder or revoke, suspend, limit, or 
deny the trainee permit or license, or any combination thereof, of any 
person who has done any of the following: 

1. Made any false statement or given any false information in 
connection with an application for a license or trainee permit 
or for renewal or reinstatement of a license or trainee 
permit. 

2. Been issued a license or trainee permit through error. 

3. Been adjudicated mentally incompetent by a court. 

4. Been found guilty of or pled guilty to an offense the 
circumstances of which substantially relate to the practice of 
fitting and dealing in hearing instruments. 

5. Violated this chapter or any federal or state statute or rule 
which relates to the practice of fitting and dealing in 
hearing instruments. 

6. Practiced as a hearing instrument dealer or fitter while the 
person's ability to practice was impaired by alcohol or other 
drugs or physical or mental disability or disease. 
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7. Engaged in false, misleading, or deceptive advertising. 

8. Made a substantial misrepresentation in the course of practice 
which was relied upon by a client or patient. 

9. Failed to conduct a direct observation of the purchaser's ear 
canal. 

10. Engaged in conduct which evidenced a lack of knowledge or 
ability to apply principles or skills of the practice of 
fitting and dealing in hearing instruments. 

11. Engaged in unprofessional conduct. In this subsection, 
''unprofessional conduct" includes the violation of any 
standard of professional behavior which through experience, 
state statute, or administrative rule has become established 
in the practice of fitting and dealing in hearing instruments. 

12. Obtained or attempted to obtain compensation by fraud, deceit, 
or coercion. 

13. Violated any order of the examining board. 

14. Knowingly employed directly or indirectly, to perform any work 
regulated under this chapter, any person not licensed or not 
holding a trainee permit under this chapter, or whose license 
or trainee permit as a hearing instrument dealer or fitter has 
been suspended or revoked. 

15. Permitted another person to use his or her license or trainee 
permit. 

16. Sold a hearing instrument to a person who was not given tests 
using appropriate procedures and instrumentation or without 
proper measurement of the functional intensity and range of 
the person's hearing. 

17. Failure to properly supervise trainees. 

History: Effective July 1, 1990. 
General Authority: NDCC 43-33-14 
Law Implemented: NDCC 43-33-12, 43-33-13, 43-33-14 

10-14-04-05. Advertisements. All advertisements for testing, 
dispersing, or selling hearing instruments must include at least the 
name of the dispenser present and the office address and phone number of 
that dispenser. 

History: Effective July 1, 1990. 
General Authority: NDCC 43-33-14 
Law Implemented: NDCC 43-33-12, 43-33-14 
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TITLE 11 

Audiology and Speech-Language Pathology, 
Board of Examiners on 
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JUNE 1990 

11-01-01-01. Organization of board of examiners of audiology and 
speech-language pathology. 

1. History and function. The 1975 legislative assembly passed 
legislation to license audiologists and speech-language 
pathologists, codified as North Dakota Century Code chapter 
43-37. In 1983 chapter 43-37 was revised. This chapter 
requires the governor to appoint a state board of examiners of 
audiology and speech-language pathology. It is the 
responsibility of the board to license audiologists and 
speech-language pathologists. 

2. Board membership. The board consists of seven members 
appointed by the governor. Two members are audiologists, two 
members are speech-language pathologists, one member is a 
hearing aid dealer, one member is an otolaryngologist, and one 
is a consumer. Each board member serves a term of three 
years. No member may serve on the board more than two 
successive terms. 

3. Officers. Officers are elected annually. The board may hire 
an executive secretary as necessary. 

4. Inquiries. Inquiries regarding the board may be addressed to: 

Board of Examiners of Audiology and 
Speech-Language Pathology 

North Dakota State Department of Health 
and Consolidated Laboratories 

Division of Legal Services 
1200 Missouri Avenue 
Bismarck, North Dakota 58501 

or 
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Board of Examiners of Audiology and 
Speech-Language Pathology 

Bureau of Educational Services and 
Applied Research 

Box 8158, University Station 
Grand Forks, NO 58202-8158 

Phone: 701-777-4421 
Fax: 701-777-3650 

History: Amended effective May 1, 1984; June 1, 1990. 
General Authority: NDCC 28-32-02.1 
Law Implemented: NDCC 43-37-06 

11-02-01-04. Licensure renewal. Licenses are renewable by 
January first of each year. They must be renewed on forms provided by 
the board. The renewal forms must be accompanied by the renewal fee and 
proof of meeting the continuing education requirements. A person who 
-fa±b t-o renew the personrs license~ -two~ o-f -it's e.<piration 
dat-e nray ~ renew ±to and it nray ~ be restored, reissued, or 
reinstated. Stteh perso11s nray reapply £-or a new lice11se -if' 'S'UC'h perso11s 
l!l"e"et the reqaitements o-f N-orHt Dakota Centary €-otte chapter ~ and 
th±s article. If a person is unlicensed for a period of five years, the 
board may require that such person retake and pass the national teacher 
examinations specialty examination prior to licensure or relicensure. 
The board will allow a license to elapse only upon preapproval with a 
showing of unusual hardship conditions. An individual may be granted a 
second licensure only once in a five-year period. H a person ±s 
unlice11sed £-or a period o-f five years £rom either holding a license or 
passing the examination, the b-o-ard nray reqaite that 'S'UC'h person retake 
and p-as-s the examination pr±or to relicensure. 

History: Amended effective May 1, 1984; October 1, 1989; June 1, 1990. 
General Authority: NDCC 43-37-06 
Law Implemented: NDCC 43-37-06 

11-02-01-05. Fees. The following fees shall be paid in 
pathologist connection with audiologist and speech-language 

applications, examinations, renewals, and penalties: 

1. Application fee for 
seventy-five dollars. 

an audiologist license: 

2. Application fee for a speech-language pathologist license: 
£±£ty seventy-five dollars. 

3. Renewal fee for an audiologist license: 
dollars. 
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4. Renewal fee for a speech-language pathologist license: 
fifteen thirty dollars.' 

5. bz!rt-e renewal peualt:y £e-e p-er nronth:- -f-ive dollars. 

6-:- When a person applies £o-r b-oth andiolog::y -a:rrd speech langnage 
patholog:y licenses -in the 'S'allte calendar yerar-r the 1:vl::rl 
application £e-e ±s fifty dollars. A 1 i cense ex pi res on 
January first of the calendar year. If a person fails to 
renew the person's license before January first, a twenty-five 
dollar penalty fee will be incurred up to March thirty-first 
of that same year. After March thirty-first, the person will 
be considered by the board to be practicing without a license. 

History: Amended effective May 1, 1984; June 1, 1990. 
General Authority: NDCC 43-37-06 
Law Implemented: NDCC 43-37-06 

11-02-01-06. Continuing education. To renew a license a person 
must present proof of having attended at least s±x ten clock hours of 
continuing education approved by the board. 

Continuing education for licensure renewal must be completed in 
the calendar year prior to the year for which licensure is sought. 
Bnde-r e.<traordinary circnmstances the b-o-ard may consider a reqnest £o-r 
coutinniug education iTo'ttrs accrued -in the 'S'allte calendar year-:-

5-tteh coutiuuiug edncat:ion courses lll't.t"S"t- b-e telated i:-1:7 or increase 
the professional competence o-f the attendee. !fh±s deter1ninaLion wH-1- b-e 
made by the b-o-ard throngh appro,al o-f requested courses. Continuing 
education is defined as courses or workshops that are (1) designed to 
increase the competence of the licensee in the area of licensure; (2) 
open to the public; and (3) preapproved by the board. 

If any licensee allows the±r the licensee's license to lapse £or a 
period o-f mare~ one year, the that licensee ±s must be required to 
submit proof of attendance of at least s±x ten clock hours of continuing 
education for each year that the license has-lapsed up to a total of 
eighteen forty clock hours of continuing education iTo'ttrs. 

Continued practice in violation of 
requirements as outlined in this section may 
to disciplinary action as outlined in North 
43-37-13. 

the continuing education 
subject subjects a licensee 
Dakota Century Code section 

History: Amended effective May 1, 1984; August 1, 1986; June 1, 1990. 
General Authority: NOCC 43-37-06 
Law Implemented: NDCC 43-37-06 

11-02-01-07. Passing score. The successful completion of a 
national e.<amiuation teacher examinations (NTE) specialty examination in 
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audiology or speech-language pathology means: obtaining a score equal 
to or greater than the passing score established by the American 
speech-language-hearing association and in effect at the time of 
administration of the test. 

History: Effective May 1, 1984; amended effective June 1, 1990. 
General Authority: NDCC 43-37-09 
Law Implemented: NDCC 43-37-06 

11-02-03-02. Complaint procedures. The board will respond only 
to complaints submitted in writing. 

History: Effective June 1, 1990. 
General Authority: NDCC 43-37-06 
Law Implemented: NDCC 28-32-05 
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TITLE 30 

Game and Fish Department 

251 



252 



JUNE 1990 

30-05-03-16. McGregor Dam. B-o-a:t-s poweted by motou O'f ~ tiTan 
t-en ltotsepowet a-re ptoltibited 'OTt i:tte watets O'f McGtegot B-am in \<iilliams 
County. Repea 1 ed effective June 1, 1990 .. 

History: Effectice August t. ~ 
General Authority: NBee 20.1 13 12 
Law Implemented: NBee 20.1 13 12 

30-05-03-18. Epping-Springbrook Dam. B-o-a:t-s poweted by motots O'f 
~ tiTan t-en hot sepowet a-re prohibited 'OTt i:tte watet s O'f 
Epping Sptingbtook B-am in \Hlliams County. Repealed effective June 1, 
1990. 

History: Effecti~e Octobet t. ~ 
General Authority: NBee 20.1 13 12 
Law Implemented: NB£e 20.1 13 12 
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TITLE 32 

Cosmetology, Board of 
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JULY 1990 

32-01-02-01. Definitions. The terms used throughout this title 
have the same meaning as in North Dakota Century Code chapter 43-11, 
except: 

1. 11 Cosmetology establishment 11 includes· businesses, premises, and 
schools required to have a certificate of registration from 
the North Dakota board of cosmetology pursuant to North Dakota 
Century Code chapter 43-11. 

2. "Cosmetology salon" nte"a1TS the 'S"aTite a-s cosmetology -shop a-s 
defined in subsection £r t:rf North Dakota Centu:z:y eotte section 
't3 11 01 . 

-3-:-
11 Cosmetology school 11 means any school teaching any or all of 
the practices of cosmetology. 

"r.- 3. 11 Good repair 11 means that an item is soil free with no holes, 
frayed wires, or tears in covering and fully operational for 
the purpose intended. 

4. 11 0ccupation of cosmetologist 11 includes the practice of 
esthetics and manicuring as defined in North Dakota Century 
Code section 43-11-01. 

5. 11 Sanitized11 means rendered free of dust, foreign material, and 
agents of disease or infestation through use of effective 
cleaning and disinfecting processes. 

6. "Sanitizer" means a container holding a sanitizing agent which 
is large and deep enough to completely submerge the tools and 
implements to be disinfected. 

History: Amended effective July 1, 1988; July 1, 1990. 
General Authority: NDCC 43-11-05 
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Law Implemented: NDCC 43-11-01, 43-11-11, 43-11-27.1 

32-01-03-01. Comply with laws. All cosmetology salons and 
schools and all operators, manager-operators, estheticians, manicurists, 
instructors, student instructors, students, and demonstrators shall 
comply with the rules contained in this title and all applicable 
federal, state, and local laws, ordinances, rules, regulations, and 
codes. 

History: Amended effective July 1, 1990. 
General Authority: NDCC 43-11-05, 43-11-35 
Law Implemented: NDCC 43-11-11, 43-11-11.1, 43-11-12, 
43-11-14, 43-11-15, 43-11-16, 43-11-17, 43-11-18, 43-11-19, 
43-11-20.1, 43-11-20.2, 43-11-20.3, 43-11-20.4, 43-11-21, 
43-11-23, 43-11-24, 43-11-25, 43-11-26, 43-11-27, 43-11-27.1, 
43-11-29, 43-11 30, 43-11-31, 43-11-32, 43-11-33, 43-11-34, 
43 11 36 

43-11-13, 
43-11-20, 
43-11-22, 
43-11-28, 
43-11-35, 

32-01-03-04. Board to determine qualifications of applicant. The 
sufficiency of the qualifications of all applicants for admission to 
board examinations of all students and student instructors or for 
registration or licensing of students, student instructors, instructors, 
demonstrators, operators, and manager-operators, estheticians, and 
manicurists shall be determined by the board. The board may delegate 
such authority to the secretary of the board, and anyone feeling 
aggrieved by the board secretary's decision may in writing request a 
hearing before the board on the matter. The board hearing shall be 
conducted pursuant to the provisions of North Dakota Century Code 
chapters 43-11 and 28-32. 

History: Amended effective July 1, 1990. 
General Authority: NDCC 43-11-05 
Law Implemented: NDCC 43-11-13, 43-11-15, 43-11-16, 43-11-19, 
43-11-22, 43-11-24, 43-11-25, 43-11-26, 43-11-27, 43-11-28, 
43-11-30, 43-11-31, 43-11-32, 43-11-35 

32-02-01-02. Space dimensions and requirements. 

43-11-21, 
43-11-29, 

1. Cosmetology salon. To maintain adequate conditions of 
sanitation and in the interest of the public health and 
welfare, each cosmetology salon shall have a minimum workspace 
of one hundred fifty square feet [13.94 square meters] for a 
cosmetology salon operated by a licensed manager-operator. In 
addition to such workspace, the cosmetology salon shall have a 
reception room, supply room, toilet facilities, facilities to 
maintain sanitary conditions, and hallways. There shall be a 
minimum of an additional thirty square feet [2.79 square 
meters] for each additional operator or manager-operator in 
the salon. 
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a. Separate entrance. Each cosmetology salon shall have a 
separate publit ~ntrance and exit approved by the board. 

b. Cosmetology salon separate. Each cosmetology salon shall 
be separated from living quarters and any other business 
by a solid, nontransparent wall from floor to ceiling 
containing no openings or doors. 

c. Resident salons. Each cosmetology salon in a residential 
building shall maintain an entrance separate from the 
entrance to living quarters and remaining space, and 
entrances through garages or any other rooms are not 
permitted. There shall be a solid wall with no openings 
or doors between the salon and living quarters and 
remaining space. 

d. Mobile home salons. Mobile homes, motor homes, trailers, 
or any type of recreational vehicles containing a 
cosmetology salon shall be permanently set on a 
foundation. Each cosmetology salon in such mobile home, 
motor home, trailer, or any type of recreational vehicle 
shall maintain an entrance separate from the living 
quarters and remaining space, and there shall be a solid 
wall with no openings or doors between the salon and 
living quarters and remaining space. 

2. Cosmetology schools. To maintain adequate conditions of 
sanitation and in the interest of the public health and 
welfare, each cosmetology school shall have a minimum spaee of 
three thousand square feet [278.71 square meters] of floor 
space, and stteh: £:'l:-ao1:- spaee 'S'haH inclnde a bnsiness office, 
teception ro-otrr;" clinic labotatot:v, ptactice ro-otrr;" dispensat:v, 
:stndent lonnge, i:wo laoatoties, hallwa:vs, and classtoom:s for 
teaching a minimnm '0"£ :forty stndent:s lus an additional 
thirty-five s uare feet 3.25 s uare meters for each student 
enrolled in the cosmetology course and an additional 
thirty-five sguare feet [3.25 square meters] per student 
enrolled in either the manicurist or esthetician course. Such 
floor space must include a business office, reception room, 
clinic laboratory practice room, dispensary, student lounge, 
two lavatories, hallways, and classrooms for training a 
minimum of forty students. In addition, for the manicurist 
and esthetician courses, floor space must include separate 
classrooms with adequate space to teach students enrolled. An 
additional thirty square feet [2.79 square meters] of floor 
space per student shall be required for each student enrolled 
over the original forty students. 

a. Separate entrance. Each cosmetology school shall have a 

b. 

separate public entrance and exit approved by the board. 

Cosmetologist Cosmetology school separate. 
cosmetologist cosmetology school shall be separated 
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living quarters and any other 
nontransparent wall from floor to 
openings or doors. 

business 
ceiling 

by a solid 
containing no 

History: Amended effective July 1, 1988; July 1, 1990. 
General Authority: NDCC 43-11-05 
Law Implemented: NDCC 43-11-11 

32-02-01-04. Sanitary premises. 

1. Walls, floors, and fixtures must be kept clean and in good 
repair at all times. 

2. A 11 floors must be kept clean and free of hair and other 
debris at all times and must be in good repair. Carpeting is 
not permitted in the working area. Carpeting will only be 
permitted in the reception antt, drying ~. facial 
treatment, and manicuring area only. 

3. Windows and mirrors should be clean. 

4. Shampoo bowls must he £ree from aTr na±r-. and implements, must 
be free from all hair and debris and cleansed immediately 
after each use. 

5. The dispensing area must be neat and clean. The supply area 
may not be accessible to the public. 

History: Amended effective July 1, 1988; July 1, 1990. 
General Authority: NDCC 43-11-05 
Law Implemented: NDCC 43-11-11 

32-02-01-05. Water supply and waste disposal. Each cosmetology 
establishment shall be equipped with an adequate supply of hot and cold 
running water and proper plumbing. Each salon and school shall: 

1. Have a safe water supply, approved by the 
authority or the state department of health and 
laboratories. 

local health 
consolidated 

2. Dispose of sewage and other liquid wastes in a sanitary 
manner, approved by the local health authority or the state 
department of health and consolidated laboratories. 

3. Store and collect solid waste so as to avoid health hazards, 
rodent harborages, insect breeding areas, and accidents. 

4. Have solid wastes collected at least once each week, and an 
adequate number of approved covered containers shall be 
provided for storage of solid waste pending collection. 
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5. Comply with the state and local plumbing codes. 

All plumbing in every cosmetology establishment shall comply with the 
state and local plumbing code. 

History: Amended effective July 1, 1988; July 1, 1990. 
General Authority: NDCC 43-11-05 
Law Implemented: NDCC 43-11-11 

32-02-01-06. Personal hygiene. Every operator, manager-operator, 
manicurist, esthetician, instructor, and student, while on the 
cosmetology establishment premises, shall be neat and clean in person 
and in attire, and free from any infectious or communicable disease. 

1. Attire. :Pcl:-3:- employees o-f a: sa::b:m Every operator, 
manager-operator, manicurist, esthetician, instructor, student 
instructor, and student must be neat and clean in person and 
attire, and shall wear clean washable professional attire. 

2. Hands. Every operator, manager-operator, manicurist, 
esthetician, instructor, student instructor, and student shall 
wash one•s hands with soap and water immediately before 
serving each client. 

3. Carrying combs. Combs or other instruments shall not be 
carried in tmifotm clothing pockets. 

4. Contagious diseases. No operator, manager-operator, 
manicurist, esthetician, instructor, student instructor, or 
student who has an infectious or contagious disease shall 
knowingly serve the public in a cosmetology establishment 
while such a disease is in a communicable stage. (Common 
colds and flu-are two common examples of contagious diseases.) 

5. Smoking. No operator, manager-operator, manicurist, 
esthetician, instructor, student instructor, or student shall 
smoke while actively engaged in serving the public. 

History: Amended effective July 1, 1988; July 1, 1990. 
General Authority: NDCC 43-11-05 
Law Implemented: NDCC 43-11-11 

32-02-01-11. Particular aspects of disinfecting. 

1. Germicides. In disinfecting tools, instruments, and 
implements, any department of health and consolidated 
laboratories-approved germicide prepared specifically for 
germicidal treatment of tools, instruments, and implements 
shall be used in accordance with the directions of the 
manufacturer. All germicidal solutions shall be fresh, clean, 
and free from contaminants. 
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2. Fluids, creams, and powders. All fluids, semifluids, creams, 
and powders shall be kept in a clean, covered container at all 
times and shall be dispensed with a clean sanitized spatula or 
from a shaker, dispenser pump, or spray-type container. 
Spatulas made of a washable, nonabsorbent material may be 
sanitized and used again, and spatulas made of wood shall be 
discarded after use. Fluids, semifluids, creams, and powders 
shall be applied only by sanitary, disposable applicators, and 
the applicators shall be discarded after use.' 

3. Tools and instruments. All permanent wave equipment, clips, 
rollers, pins, shampoo and comb-out capes, nets, as well as 
all other tools, instruments, and implements shall be kept in 
a clean, sanitized condition at all times. Neck strips shall 
be used in lieu of a clean towel whenever applicable in order 
to prevent such materials from coming in contact with the skin 
or hair of each client. Such neck strips shall not be used 
more than once, and all other reusable items shall be washed, 
sanitized, and disinfected before use on each client. 

4. Containers. All bottles and containers shall be correctly and 
distinctly labeled to disclose their contents, and all bottles 
and containers containing poisonous substances shall be so 
designated. 

5. Waste container. Each work station in a cosmetology 

6. 

establishment shall be provided with a covered waste container 
which shall be emptied and washed daily. All chemical waste 
material must be deposited immediately in a closed 
fire-retardant container and frequently disposed of in a 
sanitary manner. 

Protective coverings. All protective 
client shall be kept clean and in good 
protective coverings shall be stored in 
not in use. 

coverings used on a 
condition, and such 
a closed cabinet when 

7. Wet and dry sanitizers. Each cosmetology establishment shall 
have wet and dry sanitizers of sufficient size and quantity to 
sanitize all tools, instruments, and implements of the 
establishment, and such sanitizers shall be readily 
accessible. Such sanitizers shall contain a commercial 
sanitizing agent approved by the department of health and 
consolidated laboratories and the board, and such sanitizing 
agent shall be used according to the manufacturers' 
directions. 

8. Metal instruments. All metal tools, instruments, and 
implements shall be sanitized with a seventy percent ethyr 
alcohol o-r -a HinetOSJ five percent isopropyl alcohol solution 
after each use and stored in a dry sanitizer until the next 
use. A small amount of oil may be added to the alcohol 
solution when used to sanitize metal instruments. 
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9. Storage of supplies. Every cosmetology establishment shall 
have a separate cabinet or storage area for the storage of 
supplies, and any supplies containing any caustic or other 
material harmful to humans shall be stored in a place not 
readily accessible to clients or the public. 

10. Combs and brushes. Each operator, manager-operator, 
instructor, and student shall have a minimum of twelve 
professional combs and twelve professional brushes. All shall 
be in good usable condition. 

11. Electric tools and outlets. All electric tools, instruments, 
and implements, including but not limited to blowers and 
irons, shall be kept in proper stands or holders when not in 
use, and each cosmetology establishment shall have a 
sufficient number of electrical outlets so that no cord or 
electrical connection constitutes a hazard, fire or otherwise, 
to the public or persons employed or learning in the 
establishment. 

12. frrttsh toilets and neck Neck brushes. No salon or school may 
use brttsh toilets o£ anY kind or neck brushes. 

History: Amended effective July 1, 1988; July 1, 1990. 
General Authority: NDCC 43-11-05 
Law Implemented: NDCC 43-i1-11 

32-03-01-02. Floor plan. Every application for a certificate of 
registration shall be accompanied by a detailed floor plan of the 
proposed salon premises drawn to scale. The floor plan shall show 
entrances, exits, electrical outlets, water and sewer facilities, 
air-conditioning, exhaust fans, locations of equipment, reception room, 
supply room, toilet facilities, hallways, and facilities to maintain 
sanitary conditions. Letters of compliance from local authorities 
governing plumbing, electrical, and building codes are required prior to 
final inspection. A revised floor plan shall be filed with the board in 
the event of any change of location or major changes in the salon 
premises. 

History: Amended effective July 1, 1988; July 1, 1990. 
General Authority: NDCC 43-11-05 
Law Implemented: NDCC 43-11-11 

32-03-01-06. Changes in operators or manager-operators. Every 
cosmetology salon shall notify the board in writing of any change ±n its 
opetators or manager-operators prior to such change whenever possible 
but not more than five days after such change. 

1. Name, address, and certificate number. The 
notification provided to the board by the salon shall 
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the name, current home address, and certificate number of each 
operator or and manager-operator employed or terminated. 

2. Current staff. Each cosmetology salon shall be responsible to 
keep the board informed by written notice of the current 
operators and manager-operators employed. 

3. Manager-operator. Each cosmetology salon shall notify the 
board in writing the name, home address, and certificate 
number of the manager-operator responsible for the operation, 
management, and conduct of the salon. Any changes in the 
manager-operator responsible shall be reported to the board in 
writing pursuant to the provisions of this section. 

History: Amended effective July 1, 1990. 
General Authority: NDCC 43-11-05 
Law Implemented: NDCC 43-11-14, 43-11-15, 43-11-28 

32-04-01-01. School applications. All persons, firms, 
associations, partnerships, corporations, and other entities desiring to 
operate a cosmetology school shall make application to the board for a 
certificate not less than three months prior to commencing business. 
The application shall be made on a form provided by the board and shall 
be accompanied by the fee of five hundred dollars. All renewal 
applications of cosmetology schools shall be made to the board before 
December £±rst thirty-first first in each year. Renewal applications 
shall be accompanied by the fee of two hundred dollars. Six weeks 
prior to any change of ownership, name, location, or address, a 
cosmetology school shall apply for reregistration with the board, and 
the same information, documents, bond, and registration fee required of 
new applicants shall be submitted to the board. 

History: Amended effective July 1, 1988; July 1, 1990. 
General Authority: NDCC 43-11-05 
Law Implemented: NDCC 43-11-13, 43-11-16, 43-11-17 

32-04-01-06. Student registration. Each cosmetology school shall 
register students taking a complete course of study before the tenth day 
of each month. 

1. Student contract. Each cosmetology school shall provide the 
board with a true copy of the student contract for each 
student and student instructor enrolled. The student contract 
shall contain the entire contract between the parties, 
including a complete list of tools, books, and supplies 
provided to the student or student instructor. Such student 
contract shall be provided to the board by the tenth day of 
the month when each student and student instructor is 
enrolled. 
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2. Registration. Each cosmetology school shall furnish the board 
for each student and student instructor enrolled with the 
completed registration ami edacation -fo-rnTs provided by '!:he­
board. The registration ami edacation -fo-rnTs -stra:1± b-e 
accompanied by a eopy 'CTf the lri:ri:h certificate £'0'%' -eaclt 'S'ttC'h 
stadent ami stadent instractor state board notice of 
registration form accompanied by a copy of the student•s birth 
certificate and high school diploma or official transcript 
signed by school or general educational development. All such 
materials shall be provided to the board by the tenth of the 
month when each student and student instructor is enrolled. 

3. Credit before approval. No student or student instructor 
shall be given credit for any time prior to the receipt and 
approval of the student•s or student instructor 1 s registration 
by the board. 

4. Reregistration. Upon reregistration 
provisions of this section shall be 
applicable. 

History: Amended effective July 1, 1990. 
General Authority: NOCC 43-11-05 
Law Implemented: NDCC 43-11-16, 43-11-19 

for any reason, the 
complied with where 

32-04-01-13. Equipment and library. Each cosmetology school 
shall have the following minimum equipment and library: 

1. Hinimam Cometology minimum equipment: 

First 25 students 26-50 

1-Chart of anatomy 
a. Bones 
b. Muscles 
c. Nerves 
d. Circulatory system 
e. Skin 

!-Blackboard four feet by 
six feet [1.22 meters 
by 1.83 meters] 
for each theory room 

2-Master dry sterilizers or 
electric sterilizers 

2-Large wet sterilizers 3 
4-Shampoo basins 6 
6-Facial chairs 8 

12-Hair dryers 15 
6-Manicure tables 8 

12-Work stations with mirrors 25 
!-Therapeutic lamp 

two-colored bulbs 
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51-75 

4 
8 

10 
25 
10 
35 

76-100 

6 
10 
12 
30 
10 
45 



300-Cold wave rods and 
other cold wave supplies 

6-Waste containers 10 
1-Full length mirror 
2-Soiled towel containers 4 
2-Towel cabinets 
2-Supply cabinets 
1-Bulletin board -

conspicuously located 
Solution dispensers adequate for 

enrollment 
Fireproof cabinet for school and 

student records 
Adequate supply of facial supplies 

2. Esthetician minimum equipment: 

a. Sufficient chalkboards. 

14 

8 

20 

10 

b. One lavatory bowl for enrollment for up to fifteen 
students. 

c. One work station or position per two students, must 
include a facial chair or cushioned massage table. 

d. One set of facial equipment per two work stations or 
positions to include manual, mechanical, or electrical 
apparatus (at least one of the following): electrical 
heating mask, steamer, brushing, vacuum ionization, glass 
electrode or high frequency galvanic or cathodic current 
(prohibited faradic) decrustation machine, spray or 
mister, one magnification lamp. 

e. Sufficient trays for facial supplies. 

f. One dry sterilizer per each work station. 

g. One properly lighted makeup area. 

h. One head form or chart per class. 

i . Audiovisual aids. 

3. Manicurist minimum equipment: 

a. Sufficient chalkboards. 

b. A minimum of one handwashing sink separate from restrooms 
for enrollment up to fifteen, and one additional sink for 
each fifteen students or fraction thereof. 

c. Advanced department will have adequate chairs for clients, 
also adequate ventilation for work areas. 
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d. One work space with adequate light must be provided for 
every student. 

e. Sufficient trays for manicuring supplies. 

f. One set of mannequin hands per student. 

g. Manicuring kit for each student containing proper 
implements for manicuring and pedicuring. 

h. Implements for artificial nails, nail wraps, and tipping. 

i. One pedicure setup station. 

j. Audiovisual aids. 

4. Minimum school library: 

a. Standard dictionary. 

b. Dictionary of medical words. 

c. Standard textbook. 

d. References on iron curling. 

e. References on hair straightening. 

f. References on hair coloring. 

g. Copy of cosmetology law. 

h. Copy of sanitary rules and regulations. 

i. Copy of minimum prices. 

j. Trade magazines. 

k. Slides and films pertaining to cosmetology. 

History: Amended effective July 1, 1990. 
General Authority: NDCC 43-11-05 
Law Implemented: NDCC 43-11-11, 43-11-16 

32-04-01-14. Tools and supplies. The cosmetology school shall 
provide each student with the tools and supplies listed in the student 
contract. 

1. Mannequin. Each cosmetology school shall furnish each 
cosmetology student with a mannequin. 
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2. Removing tools and supplies. Registered students shall not 
remove any tools, supplies, or equipment from the school 
premises without permission of the school management. 

History: Amended effective July 1, 1988; July 1, 1990. 
General Authority: NDCC 43-11-05 
Law Implemented: NDCC 43-11-16 

32-04-01-18. Curriculum. Each cosmetology school shall teach 
branches and areas of cosmetology, which shall include theory and 
practice in subjects required, provided, and approved by the board. 

1. Hours. The course of instruction shall consist of one 
thousand eight hundred hours 'O"Ve'r a: period 'O"f twelve months 
for cosmetology, nine hundred hours for esthetics, and three 
hundred fifty hours for manicuring. 

2. Theory classes. Each cosmetology school shall conduct theory 
classes during the first hour of each day of the week for a 
minimum of four days per week. 

3. Student credit hour and credit record. The requirements set 
forth in the student hour and credit record provided by the 
board shall be completed within a twelve-month period unless 
th-e stadent h= eAcased absences appto11ed by th-e b-o-a:rd: for 
cosmetology students enrolled in a forty-hour week course-or 
within a twenty-month period for students enrolled in a 
twenty-four-hour week course. Esthetics students enrolled in 
a forty-hour week course must be completed in seven months, or 
a twenty-four-hour week course in eleven months. Manicurist 
students enrolled in a forty-hour week course must be 
completed in a three-month period, or a twenty-four-hour week 
course completed in a five-month period. Each cosmetology 
school shall keep the student hour and credit record current 
for each student, and the record shall be current by the fifth 
of each month the student is enrolled. Within five days of a 
stadent's completion 'O"f th-e coatse, ttansfet, or 
discontinaance school's knowledge that a student has either 
completed the course, transferred, or discontinued and 
fulfilled all school requirements according, the school shall 
furnish the board with the record. 

History: Amended effective July 1, 1988; July 1, 1990. 
General Authority: NDCC 43-11-05 
Law Implemented: NDCC 43-11-16, 43-11-22 

32-04-01-25. Examinations. 

1. School examinations. Each student must have successfully 
passed tlthtg sh eighty percent of the weekly examinations 
and secured a seventy-five percent average in the cosmetology 
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school final examination in both written and practical work 
before making application to take the board examination. The 
marks obtained in the school examination shall be retained by 
the school until the student has successfully passed the board 
examination. 

2. Board examinations. The time, place, and date of board 
examinations shall be set by the board, and there shall be a 
minimum of four board examinations per year. 

3. Failing applicant. Applicants who fail any portion of the 
examination shall reregister and pay the required fee before 
being permitted to retake the portion of the examination they 
have failed. 

History: Amended effective July 1, 1988; July 1, 1990. 
General Authority: NDCC 43-11-05 
Law Implemented: NDCC 43-11-16, 43-11-22, 43-11-23 

32-04-01-27. Esthetician .course curriculum. The curriculum for 
students enrolled in an esthetician course for a complete course of nine 
hundred hours at forty hours per week in at least seven months or 
twenty-four hours per week in eleven months, training must be as 
follows: No school or licensed instructor may permit a student to 
render clinical services until a student has completed twenty percent of 
the total hours of instruction required. These hours are to include the 
following: 

Sterilization, sanitation, and safety 
Body treatment, facials, hair removal, and makeup 
Study of law, ethics, management, and salesmanship 
Related subjects 
Unassigned 
Total minimum hours 

History: Effective July 1, 1990. 
General Authority: NOCC 43-11-05 
Law Implemented: NOCC 43-11-16 

115 hours 
505 hours 
115 hours 

90 hours 
75 hours 

900 hours 

32-04-01-28. Manicurist course curriculum. The curriculum for 
students enrolled in a manicurist course for a complete course of three 
hundred fifty hours at forty hours per week in at least three months or 
twenty-four hours per week in at least five months, training must be as 
follows: No school or licensed instructor may permit a student to 
render clinical services until a student has completed twenty percent of 
the total hours of instruction required. These hours are to include the 
following: 

Sterilization, sanitation, and safety 
Manicuring, pedicuring, and application of 

artificial nails 
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Study of law, management, ethics, and salesmanship 
Related subjects 
Unassigned 
Total minimum hours 

History: Effective July 1, 1990. 
General Authority: NOCC 43-11-05 
Law Implemented: NOCC 43-11-16 

45 hours 
35 hours 
25 hours 

350 hours 

32-04-01-29. Curriculum for esthetician instructor training. 

1. Persons rece1v1ng esthetician instructor training in a 
cosmetology school shall spend all of their training time 
under the direct supervision of a licensed instructor and may 
not be left in charge of students or schools at any time 
without the direct supervision of a licensed instructor. 

2. Persons receiving instructor training are not permitted to 
perform clinical services on a client for compensation, either 
by appointment or otherwise. Persons receiving instructor 
training must be furnished a teacher 1 s training manual. 

3. The curriculum in a cosmetology school, for an esthetics 
instructor training course, must include at least seven months 
and nine hundred hours at forty hours per week or eleven 
months at twenty-four hours per week: 

a. 

b. 

The teacher - 100 hours: 

P2 Personal it~. 

{22 Technical knowledge. 

P2 Teacher 1 s characteristics. 

{ 4 2 Teachers as professionals. 

Preparations for teaching: 

{12 Planning the course. 

(2} Preparing lesson plans: 

(a) Objectives. 

(b) Outline. 

{3) Student activities. 

{42 Steps of teaching: 

(a) Preparation. 
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(b) Presentation. 

(c) Application. 

(d) Testing. 

c. Student motivation and learning - 100 hours: 

(1) State board of cosmetology requirements and 
recordkeeping. 

{2~ 

(3~ 

{4~ 

{5~ 

Student motivation. 

Student participation. 

Student personalities. 

Individual: 

(a) Slow learner. 

(b) Gifted learners. 

d. Methods, management, and materials- 250 hours: 

(1) Methods, procedures, and techniques of teaching: 

( 2~ 

(a) Lectures and discussions. 

{b) Demonstrations. 

{c) Conducting practice activities. 

{d) Questioning techniques. 

{e) Results. 

{f) Special situations. 

Classroom management: 

{a~ Phy sica 1 environment. 

(b~ Administrative duties. 

(c~ Student discipline. 

(d~ Class supervision. 

(e~ Classroom routine. 

en Corrective measures. 
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(3) Teaching materials: 

(a) Audiovisual aids (types). 

(b) Values of different teaching aids. 

(c) Correct usage. 

(d) Miscellaneous teaching materials. 

[1] Textbooks. 

[2] Workbooks. 

[3] Reference books. 

[4] Creative aids. 

e. Testing and evaluations - 150 hours: 

(1) Testing: 

(a) Purpose. 

(b) Performance tests. 

(c) Written tests. 

(d) Standardized tests. 

(2) Evaluation: 

(a) General student abilities. 

(b) Student achievement. 

(c) Teacher evaluation. 

f. Education (vocabulary development) - 200 hours. 

g. Unassigned - 100 hours. 

Total hours - 900. 

History: Effective July 1, 1990. 
General Authority: NOCC 43-11-05 
Law Implemented: NDCC 43-11-16 

32-04-01-30. Curriculum for nail care instructor training. 

1. Persons rece1v1ng nail care instructor training in a 
cosmetology school shall spend all of their training time 
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under the direct superv1s1on of a licensed instructor and may 
not be left in charge of students or school at any time 
without the direct supervision of a licensed instructor. 

2. Persons rece1v1ng nail care instructor training are not 
permitted to perform clinical services on a client for 
compensation, either by appointment or otherwise. Persons 
receiving instructor training must be furnished a teacher's 
training manual. 

3. The curriculum in a cosmetology school for a nail care 
instructor training course must include at least three hundred 
fifty hours to be completed in three months at forty hours a 
week or in five months at twenty-four hours per week as 
follows: 

a. Lesson planning and presentations - 50 hours. 

b. Testing - 25 hours. 

c Education- 25 hours (vocabulary development). 

d. Demonstration and lecturing - 50 hours. 

e. Teaching aids - 15 hours. 

f. Classroom management - 25 hours. 

g. Rules and law - 10 hours. 

h. Basic teaching methods - 50 hours. 

i. Teaching principles - 70 hours. 

j. Personality and teaching- 20 hours. 

k. Unassigned - 10 hours. 

Total hours - 350 hours. 

History: Effective July 1, 1990. 
General Authority: NDCC 43-11-05 
Law Implemented: NDCC 43-11-16 

32-05-01-01. Operators. Every person desiring to be licensed by 
the board as an operator shall have the qualifications required by North 
Dakota Century Code chapter 43-11 applicable to operators and shall make 
application to the board for a certificate prior to commencing any 
activity as an operator. 
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1. Fee and proof. The application shall be accompanied by the 
required proof of qualification applicable to the applicant 
and the examination fee of twenty dollars. 

2. Renewa 1. Every operator sha 11 renew the operator's 
certificate by annually making written application to the 
board before December thirty-first each year, and such renewal 
application shall be accompanied by the ten dollar fee. 

3. Penalty fee. If the licensee fails to renew the liceusee•s 
operator's license following the expiration date, a penalty 
fee of ten dollars is required. 

4. Change of name or address. Every operator shall notify the 
board in writing of any change of name or change of residence 
within thirty days after the change. In the event of a change 
of name, the notice shall state the full name before the 
change and the full name after the change together with the 
current address and certificate number. In the event of a 
change of residence address, the notice shall state the full 
name, the new residence, address, and the certificate number. 

5. Certificates displayed. Every operator shall conspicuously 
display the operator's certificate of registration in the 
~ reception or work area of the cosmetology salon. 

History: Amended effective July 1, 1988; July 1, 1990. 
General Authority: NDCC 43-11-05 
Law Implemented: NDCC 43-11-13, 43-11-14, 43-11-21, 43-11-22, 43-11-23, 
43-11-24, 43-11-25, 43-11-28 

32-05-01-02. Manager-operators. Every person desiring to be 
licensed by the board as a manager-operator shall have the 
qualifications required by North Dakota Century Code chapter 43-11 
applicable to manager-operators and shall make written application to 
the board to register for the manager-operator's examination. 

1. Fee and proof. The application shall be accompanied by the 
fee of forty dollars and the required proof of qualification. 

2. Renewal. Every manager-operator shall renew the manager­
operator's certificate by annually making an application to 
the board before December thirty-first each year, and the 
renewal application shall be accompanied by the fifteen dollar 
fee. 

3. Penalty fee. If the licensee fails to renew the liceusee•s 
manager-operator's license following the expiration date, a 
penalty fee of ten dollars is required. 

4. Change of name or address. Every manager-operator shall 
notify the board in writing of any change of name or change of 
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residence address within thirty days after the change. In the 
event of a change of name, the notice shall state the full 
name before the change and the full name after the change 
together with the current address and certificate number. In 
the event of a change of residence address, the notice shall 
state the full name, the new residence address, and the 
certificate number. 

5. Certificates displayed. Every manager-operator shall 
conspicuously display the manager-operator 1 s certificate of 
registration in the ~ reception or work area of the 
cosmetology salon. 

History: Amended effective July 1, 1988; July 1, 1990. 
General Authority: NDCC 43-11-05 
Law Implemented: NDCC 43-11-13, 43-11-14, 43-11-22, 43-11-23, 43-11-26, 
43-11-28 

32-05-01-03. Instructors. Every person desiring to be an 
instructor shall have the qualifications and passed the examination 
required by North Dakota Century Code chapter 43-11 applicable to 
student instructors and instructors and shall make application in 
writing to the board pursuant to North Dakota Century Code section 
43-11-27 and this section. 

1. Renewal. Every instructor shall renew the instructor•s 
certificate by annually making written application to the 
board before December thirty-first each year, and the renewal 
application shall be accompanied by the fifteen dollar fee and 
evidence of attendance at a board-approved seminar during the 
previous year. 

2. Penalty fee. If the licensee fails to renew the licensee•s 
instructor 1 s license following the expiration date, a penalty 
fee of ten dollars is required. 

3. Seminars. Every instructor shall attend a board-approved 
seminar annually. Before attending any seminar, every 
instructor shall apply in writing to the board for approval of 
the seminar. 

4. Change of name or address. Every instructor shall notify the 
board in writing of any change of name or change of residence 
address within thirty days after the change. In the event of 
a change of name, the notice shall state the full name before 
the change and the full name after the change together with 
the current address and certificate number. In the event of a 
change of residence address, the notice shall state the full 
name, the new residence address, and the certificate number. 

275 



5. Certificate displayed. Every instructor shall conspicuously 
display the instructor's certificate of registration in the 
clinic laboratory area of the cosmetology school. 

History: Amended effective July 1, 1988; July 1, 1990. 
General Authority: NDCC 43-11-05 
Law Implemented: NDCC 43-11-13, 43-11-14, 43-11-22, 43-11-23, 43-11-27, 
43-11-28 

32-05-01-06. Esthetician. Every person desiring to be licensed 
by the board as an esthetician shall have the qualifications required by 
North Dakota Century Code chapter 43-11 applicable to estheticians and 
shall make written application to the board to register for the 
esthetician's examination: 

1. Fee and proof. The application must be by the required proof 
of qualification applicable to the applicant and the 
examination fee of twenty dollars. 

2. Renewal. Every esthetician shall renew the esthetician's 
certificate by annually making written application to the 
board office before December thirty-first each year, and such 
renewal application must be accompanied by the fifteen dollar 
fee. 

3. Penalty fee. If the licensee fails to renew the esthetician's 
license following the expiration date, a penalty fee of ten 
dollars is required. 

4. Change of name or address. Every esthetician shall notify the 
board in writing of any change of name or residence within 
thirty days after the change. In the event of a change of 
name, the notice must state the full name before the change 
and the full name after the change together with the address 
and certificate number. In the event of a change of residence 
address, the notice must state the full name, the new 
residence address, and the certificate number. 

5. Certificates displayed. Every esthetician shall conspicuously 
display the esthetician's certificate of registration in the 
reception or work area of the cosmetology salon. 

History: Effective July 1, 1990. 
General Authority: NDCC 43-11-05 
Law Implemented: NDCC 43-11-13, 43-11-14, 43-11-21, 43-11-22, 43-11-23, 
43-11-24, 43-11-25, 43-11-27.1, 43-11-28 

32-05-01-07. Manicurist. Every person desiring to be licensed by 
the board as a manicurist shall have the qualifications required by 
North Dakota Century Code chapter 43-11 applicable to manicurists and 

276 



shall make written application to the board to register for the 
manicurist 1 s examination. · 

1. Fee and proof. The application must be accompanied by the 
required proof of qualification applicable to the applicant 
and the examination fee of twenty dollars. 

2. Renewal. Every manicurist shall renew the manicurist 1 s 
certificate by annually making written application to the 
board before December thirty-first each year, and such renewal 
application must be accompanied by the fifteen dollar fee. 

3. Penalty fee. If the licensee fails to renew the manicurist 1 s 
license following the expiration date, a penalty of ten 
dollars is required. 

4. Change of name or address. Every manicurist shall notify the 
board in writing of any change of name or any change of 
residence within thirty days after the change. In the event 
of a change of name, the notice must state the full name 
before the change and the full name after the change together 
with the current address and certificate number. In the event 
of a change of residence address, the notice must state the 
full name, the new residence address, and the certificate 
number. 

5. Certificates displayed. Every manicurist shall conspicuously 
display the manicurist•s certificate of registration in the 
reception or work area of the cosmetology salon. 

History: Effective July 1, 1990. 
General Authority: NDCC 43-11-05 
Law Implemented: NDCC 43-11-13, 43-11-27, 43-11-27.1, 43-11-28 
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TITLE 43 

Industrial Commission 
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MAY 1990 

43-02-03-14.1. Certification of welders. 

1. For the purposes of this section, "wellhead 11 means any 
equipment attached to the top of the tubular goods used in a 
well to support the tubular strings, provide seals between 
strings, and control production from the well. 

2. Any welding on a wellhead must be done by a certified welder 
verified in accordance with this section. 

3. Any certified welder requesting verification of the welder's 
certification shall submit sufficient documentation to the 
enforcement officer to verify test results and testing 
procedures for a welder qualification test. All test welds 
must be prepared, welded, and tested in accordance with the 
requirements of section IX of the American society of 
mechanical engineers (ASME) code or American petroleum 
institute 1104 code. Tests on the welded specimen must be 
made by a certified testing laboratory. Any company 
qualification test procedure conforming to these codes can be 
used. Position six-G from section IX of the American society 
of mechanical engineers code must be used on all tests. 

4. Upon verification by the enforcement officer, the welder will 
be furnished a form to be presented to any operator requesting 
work. The form will contain the welder's name, address, 
verification number, and expiration date. The verification 
will expire twelve months from the date of issuance. 
Thereafter, the welder must be recertified and the process for 
verification repeated pursuant to this section. 

5. It is the responsibility of the operator and owner of the 
wellhead to ensure that any welding done on the wellhead is 
done by a welder whose certification is verified in accordance 
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with this section. The operator must promptly submit to the 
enforcement officer a form 4 sundry notice of any welding done 
on any wellhead, listing the welder's name and verification 
number and giving a brief description of the work. 

6. All persons requesting welder verification or reverification 
shall pay a twenty-five dollar fee. 

History: Effective May 1, 1990. 
General Authority: NOCC 38-08-04 
Law Implemented: NDCC 38-08-22 

43-02-03-15. Bond. Prior to commencing drilling operations, any 
person who proposes to drill for oil or gas shall submit to the 
commission, and obtain its approval, a surety bond or a property or cash 
bond in a form approved by the commission, conditioned as provided by 
law. Each surety bond shall be executed by a responsible surety company 
authorized to transact business in North Dakota. The bond shall be in 
the amount of fifteen thousand dollars when applicable to one well only. 
Wells drilled to a total depth of less than two thousand feet [609.6 
meters] may be bonded in a lesser amount if approval is obtained by the 
enforcement officer. When the principal on the bond is drilling or 
operating a number of wells within the state or proposes to do so, the 
principal may submit a blanket bond conditioned as provided above. A 
blanket bond covering ten wells or less shall be in the amount of fifty 
thousand dollars. A blanket bond covering all wells, which a person may 
at any time drill or operate within the state before the bond is 
released, shall be in the amount of one hundred thousand dollars, 
provided the bond shall be limited to ten dry holes that have not been 
properly plugged and the sites restored. With regard to cash bonds, the 
commission may require higher amounts than those referred to in this 
section. Such additional amounts for cash bonds must be related to the 
expected cost of plugging, as determined by the commission. 

The bond herein required shall be conditioned upon full compliance 
with North Dakota Century Code chapter 38-08, and shall be a plugging 
bond, as well as a drilling bond, and is to endure up to and including 
approved plugging when the well is dry or abandoned, even though the 
well may have been a producer. Approved plugging shall also include 
practical restoration of the well site, and appurtenances thereto. 
Transfer of property does not release the bond. In case of transfer of 
property or other interest in the well and the principal desires to be 
released from the bond covering a well or wells, such as producers, not 
ready for plugging, the principal should proceed as follows: 

The holder of the approved permit to drill, the principal on 
the bond, shall notify the commission in writing on a form to 
be provided by the commission reciting that a certain well, if 
it be only one well, or all wells, if there are several wells, 
describing each well by its location within the section, 
township, and range, has or have been transferred to a certain 
transferee, naming such transferee, for the purpose of 
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ownership or operation. Such transfer must be dated and 
signed by a party duly authorized so to sign. 

Beneath On said transfer form the transferee shoald shall 
recite -that the fo 11 owing: 11 The transferee has read the 
foregoing statement and does accept such transfer and does 
accept the responsibility of such well under ~ the 
transferee's one-well bond tendered 'l't±-eh corporate saretyOr 
such~~ as the case may be, does accept the responsibility 
of such wells under the transferee's blanket bond, said bond 
being tendered to or on file with the commission. 11 Such 
acceptance must likewise be signed by a party authorized so to 
sign. 

When the commission has passed upon the transfer and acceptance 
and accepted it under the transferee's bond, the transferor is 
immediately released of the plugging responsibility of the well or wells 
as the case may be, and if such well or wells include all the wells 
within the responsibility of the transferor's bond, such bond will be 
released upon written notice by the commission to that effect. 

The transferee of any oil or gas well or the ope:tatiou operator of 
any such well shall be responsible for the plugging of any such well and 
for that purpose shall submit a new bond or, in the case of surety bond, 
produce the written consent of the surety of the original or prior 
plugging bond that the latter's responsibility shall continue. This 
section shall apply to transfers of any such wells made prior to the 
effective date of this section as well as thereafter. The original or 
prior bond shall not be released as to the plugging responsibility of 
any such transferor until the transferee shall submit to the commission 
an acceptable bond to cover such well. All liability on bonds shall 
continue until the plugging of such well or wells is completed and 
approved. 

The commission shall, in writing, advise the principal and any 
sureties on any bond as to whether the plugging is approved, in order 
that, if the plugging is approved, liability under such bond may be 
formally terminated. 

The enforcement officer is vested with the power to act for the 
commission as to all matters within this section. 

History: Amended effective April 
January 1, 1983; May 1, 1990. 
General Authority: NDCC 38-08-04 
Law Implemented: NDCC 38-08-04 

30, 1981; March 1' 1982; 

43-02-03-18.1. Exception location. If upon application for an 
exception location, the commission finds that a well drilled at the 
location prescribed by any applicable rule or order of the commission 
would not produce in paying quantities or, that surface conditions would 
substantially add to the burden or hazard of such well, or that the 
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drilling of such well at a location other than the prescribed location 
is otherwise necessary either to protect correlative rights, to prevent 
waste, or to effect greater ultimate recovery from oil and gas, the 
commission may enter an order, after notice and hearing, permitting the 
well to be drilled at a location other than that prescribed and shall 
include in such order suitable provisions to prevent the production from 
that well of more than its just and equitable share of the oil and gas 
in the pool . The application for an exception well location shall set 
forth the names of the lessees or owners of adjoining properties and 
shall be accompanied by a an acceptable plat or sketch drawn to the 

'S"C"a'Te o-f not smaller than two inches ~ centimeters] eqnaling one 
llt±3:e -f-t-;-6-t kilometers], accurately showing to sea-l-e the property for 
which the exception well location is sought and the locatidn of the 
proposed well, and accurately showing to -sea-1-e all other completed and 
drilling wells on this property and accurately showing to Sea±e the 
ownership of all adjoining surrounding properties and the l bcation-of 
wells thereon. The applicant or its attorney shall certify th at a copy 
of the application has been sent by certified or registered m: il to all 
owners or lessees of ro erties adjoinin the tract which ;would be 
affected by the exception location . The application smr±± ,e verified 
by S'01Ite person acquainted with the facts. swearing 'UlTder o-ath / tnat aH 
£-a-ct-s therein 1n"'e within the knowledge o-f the affiant t-rtte arid t-hat the 
accompanying p-1-rl ±s accurately drawn to ~ 8m:i correcU:y reflects 
pertinent 8m:i required da-t-a-7 The applicant sha-H: st-at-e -in the affidavit 
thrl a =P'Y' o-f the application h-a-s been sent by certified o-r registered 
nta±l- to aH owners o-r lessees o-f properties adjoining the tra-ct wh±eh 
W'O"trl-d be affected by the e.<ception location. 

History: Effective January 1, 1983; amended effective May 1, 1990 . 
General Authority: NDCC 38-08-04, 38-08-07 
Law Implemented: NDCC 38-08-04, 38-08-07 

43-02-03-25. Deviation tests and directional surveys. When any 
well is drilled or deepened, tests to determine the deviation from the 
vertical shall be taken at least every one thousand feet [304 .8 meters]. 
When the deviation from the vertical exceeds five degrees at any point, 
the enforcement officer may require that the hole be straightened. 
Directional surveys may be required by the enforcement officer, 
whenever, in the enforcement officer's judgment, the location of the 
bottom of the well is in doubt. 

A directional survey shall be made and filed with the enforcement 
officer on any well utilizing a whipstock or any method of deviating the 
well bore in a predetermined direction except to sidetrack junk in the 
hole, straighten a crooked hole, or to control a blowout. Two copies of 
the survey must be filed with the enforcement officer free of charge 
within thirty days of completion. However, the enforcement officer may 
require the directional survey to be filed immediately after completion 
if the survey is needed to conduct the operation of the enforcement 
officer's office in a timely manner. Special permits may be obtained to 
drill directionally in a predetermined direction as provided above, from 
the enforcement officer. 
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If the enforcement officer denies a request for a permit to 
directionally drill, the enforcement officer shall advise the applicant 
immediately of the reasons for denial. The decision of the enforcement 
officer may be appealed to the commission. 

History: Amended effective April 
January 1, 1983; May 1, 1990. 
General Authority: NOCC 38-08-04 
Law Implemented: NDCC 38-08-04 

1' 1980; April 30, 1981; 

43-02-03-28. Safety regulation. During drilling operations all 
oil wells shall be cleaned into a pit or tank, not less than forty feet 
[12.19 meters] from the derrick floor and one hundred fifty feet [45.72 
meters] from any fire hazard. 

All flowing oil wells must be produced through an approved oil and 
gas separator or emulsion treater of ample capacity and in good working 
order. No boiler or portable electric lighting generator shall be 
placed or remain nearer than one hundred fifty feet [45.72 meters] to 
any producing well or oil tank. Any rubbish or debris that might 
constitute a fire hazard shall be removed to a distance of at least one 
hundred fifty feet [45.72 meters] from the vicinity of wells and tanks. 
All waste shall be burned or disposed of in such manner as to avoid 
creating a fire hazard. 

No well shall be drilled nor production equipment installed less 
than one three hundred £±fty thirty feet [~ 100.58 meters] from a 
building -or--residence unless agreed to in writing by the surface owner 
or authorized by order of the commission. 

Subsurface 
operations with 
equipment. 

pressure will be controlled during all drilling 
appropriate drilling fluid and pressure control 

History: Amended effective January 1, 1983; May 1, 1990. 
General Authority: NDCC 38-08-04 
Law Implemented: NDCC 38-08-04 

43-02-03-31. Well log, completion, and workover reports. Within 
thirty days after the plugging of a well, a plugging record (form 7) 
shall be filed with the enforcement officer. Within thirty days after 
the completion of a well, or recompletion of a well in a different pool, 
a completion report (form 6) shall be filed with the enforcement 
officer, except a completion report shall be filed immediately after the 
completion or recompletion of a well in a pool or reservoir not then 
covered by an order of the commission. In no case shall oil or gas be 
transported from the lease prior to the filing of a completion report 
unless approved by the enforcement officer. The operator shall cause to 
be run an electrical, radioactivity, or other similar log, or 
combination of logs, of the operator's choice, from which formation tops 
and porosity zones can be determined. The obligation to log may be 
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waived by the enforcement officer or other representative if hole 
conditions preclude the feasibility of such logging operation or if the 
well is a replacement well. Such logs shall be available to the 
enforcement officer at the well site prior to proceeding with plugging 
or completion operations. ~Within thirty days after completion, 
two copies of all logs and surveys run shall be submitted to the 
enforcement officer free of charge. However, if the enforcement officer 
finds that the directional survey of a well is needed for the timely 
conduct of business, the enforcement officer may require the filing of 
the survey immediately after completion. In addition, operators shall 
file three two copies of drill stem test reports and charts, formation 
water analyses, porosity, permeability or fluid saturations, core 
analyses, and noninterpretive lithologic logs or sample descriptions if 
compiled by the operator. The commission shall furnish one copy of all 
logs to the geological survey. 

All information furnished to the enforcement officer shall be kept 
confidential for not more than six months after the date such 
information is required by these rules to be filed, if requested by the 
operator in writing. 

Approval must be obtained from the enforcement officer prior to 
perforating or recompleting a well in a reservoir other than the 
reservoir in which the well was originally completed. 

Upon the completion, recompletion of a well, the completion of any 
remedial work, or attempted remedial work such as plugging back or 
drilling deeper, acidizing, shooting, formation fracturing, squeezing 
operations, setting liner, perforating, reperforating, or other similar 
operations not specifically covered herein, a report on the operation 
shall be filed on form 4 with the enforcement officer. The report shall 
present a detailed account of all work done; the daily production of 
oil, gas, and water both prior to and after the operation; the size and 
depth of perforations; the quantity of sand, crude, chemical, or other 
materials employed in the operation; and any other pertinent information 
or operations which affect the original status of the well and are not 
specifically covered herein. 

Upon the initial installation of pumping equipment, or change in 
type of pumping equipment designed to increase productivity in a well, 
the operator shall submit a report (form 4) of such installation. The 
notice shall include all pertinent information on the pump and the 
operation thereof, and the daily production of the well prior to and 
after the pump has been installed shall also be included. 

History: Amended effective April 30, 1981; January 1, 1983; May 1, 
1990. 
General Authority: NDCC 38-08-04 
Law Implemented: NDCC 38-08-04 

43-02-03-34. Method of plugging. Before any well is abandoned, 
it shall be plugged in a manner which will confine permanently all oil, 

286 



gas, and water in the separate strata originally containing them. This 
operation shall be accomplished by the use of mud-laden fluid, cement, 
and plugs, used singly or in combination as may be approved by the 
commission. Casing shall be cut off at least three feet [91.44 
centimeters] below the surface, and a cap shall be welded thereon. Core 
or stratigraphic test holes drilled to or below sands containing 
freshwater shall be plugged and abandoned in accordance with the 
applicable provisions recited above. 

A wei± lln!l'Y b-e abandoned tempoxaxil:y and n-o casing pulled ttp'01T 

approllal '0'£ me enfotcement officet. -in s-uetc elleut, a pTug 'ShaH b-e 
placed at me t-op '0'£ me casing, ±n s-uetc mannet -as t'O' pte\Jent me 
intu:tsion '0'£ any fox eign maltet ±nt'O' me ~ 

When drilling operations inrlre b-een snspended £or 'S'ix months, we-:l:i:s 
stnrl:-1- b-e plugged and abandoned ±n accot dance w±lh 1 egnlat ions '0'£ me 
connnission nnless a petmit £or tempoxaxy abandonment has b-een obtained 
-from me enforcement officet. 

History: Amended effective April 30, 1981; January 1, 1983; May 1, 
1990. 
General Authority: NDCC 38-08-04. 
Law Implemented: NDCC 38-08-04 

43-02-03-45. Vented casinghead gas. Pending arrangements for 
disposition for some useful purpose, all vented casinghead gas shall be 
burned. Each flare shall be equipped with an automatic ignitor or a 
continuous burning pilot, unless waived by the enforcement officer for 
good reason. The estimated volume of gas used and flared shall be 
reported to the enforcement officer on or before the fifth day of the 
second month succeeding that in which dry gas is xeceived £rom 
ptocessing plants produced. 

History: Amended effective April 30, 1981; January 1, 1983; May 1, 
1990. 
General Authority: NOCC 38-08-04 
Law Implemented: NDCC 38-08-04 

43-02-03-51. Treating plant. Before construction of a treating 
plant and upon written application for a treating plant permit stating 
in detail the location, type, and capacity of the plant contemplated 
and~ method of processing proposed, and the plan of operation for all 
plant waste, the commission shall set such application for hearing to 
determine whether the proposed plant and method of processing will 
actually and efficiently process, treat, and reclaim tank bottom 
emulsion and other waste oils, and whether there is need for such a 
plant at the proposed location thereof. No treating plant shall operate 
except by order of the commission. The disposition of all products and 
waste must be reported monthly on form 5-P. Before actual treating 
operations are begun, the permittee shall file with the commission a 
surety bond conditioned upon compliance with all laws, rules and 
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regulations, and orders of the commission. The bond shall be payable in 
the amount of twenty-five thousand dollars to the industrial commission 
of North Dakota. 

History: Amended effective January 1, 1983; May 1, 1990. 
General Authority: NDCC 38-08-04 
Law Implemented: NDCC 38-08-04 

43-02-03-55. Deser lion Abandonment of we 11 s. The remova 1 of 
production equipment or the failure to produce oil or gas (other than a 
gas well shut in for lack of a market) for a period of one year ±s pr±ma 
£-aeTe evidence o-f desertion constitutes abandonment of a producing well. 
Stteh wei± -stnd± b-e plugged -in accordance with ttre rtrl-e-s and regulations 
o-f ttre commission, and ttre 'S"±t-e restored . The enforcement officer nta"Y 
gnmt e .<ceptions to ttri-s section ±f ±t c-an b-e "5hown to ±t-s satisfaction 
that ttre w-e-1± ±s to b-e utilized -fur saltwater disposal o-r enhanced 
recovery operations . The removal of injection equipment or the failure 
to use an injection well for a period of one year constitutes 
abandonment of an injection well. Any such well must be plugged and the 
site restored pursuant to applicable rules of the commission. The 
enforcement officer may waive the requirement to plug and grant 
temporary abandoned status for a period of one year for such well 
provided it can be demonstrated to the enforcement officer 1 s 
satisfaction that the well may be used for alternative purposes related 
to the production of oil or gas. The enforcement officer may grant 
extensions to the one-year period upon application. If a well is 
granted temporary abandoned status, the perforations in the well must be 
isolated, integrity of the casing proven, and the casing sealed at the 
surface, all in a manner approved by the enforcement officer. 

The drilling of a well may be suspended upon approval of the 
enforcement officer. In such event, a plug must be placed at the top of 
the casing in such manner as to prevent the intrusion of any foreign 
matter into the well. Unless otherwise authorized by the enforcement 
officer, when drilling operations have been suspended for six months, 
the well must be plugged and the site restored pursuant to applicable 
rules of the commission . 

History: Amended effective April 30, 1981; January 1, 1983; May 1, 
1990 . 
General Authority: NDCC 38-08-04 
Law Implemented: NDCC 38-08-04 

43-02-03-80. Reports of purchasers and transporters of crude oil. 
On or before the first day of the seco nd month succeeding that in which 
oil is removed, purchasers and transporters, including truckers, shall 
file with the enforcement officer a report +-f-o-rm t1tA-t showing the 
appropriate monthly reporting forms. The purchaser shall file-on 
form 10 and the transporter on form lOa the amount of all crude oil 
removed by them from each lease during the reported month and ttre 
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disposition +form r&B+ ~ snen erttde ~. The transporter shall report 
the disposition of such crude oil on form lOb. 

Prior to removing any oil from a lease, purchasers and 
transporters shall obtain an approved copy of a producer•s certificate 
of compliance and authorization to transport oil from lease (form 8) 
from either the producer or the enforcement officer. 

History: Amended effective April 30, 1981; January 1, 1983; May 1, 
1990. 
General Authority: NDCC 38-08-04 
Law Implemented: NDCC 38-08-04 

43-02-03-90. Notice of hearing. Upon the institution of a 
proceedings by application or by motion of the commission, the 
commission shall give at least ten days• notice (except in emergency) of 
the time and place of hearing thereon by one publication of such notice 
in newspapers of general circulation published at Bismarck, North 
Dakota, and in the county where the land affected or some part thereof 
is situated, unless in some particular proceeding a longer period of 
time or a different method of publication is required by law, in which 
event such period of time and method of publication shall prevail. The 
notice shall issue in the name of the commission and shall conform to 
the other requirements provided by law. In case an emergency is found 
to exist by the commission which in its judgment requires the making of 
a rule, regulation, or order without first having a hearing, the 
emergency rule, regulation, or order shall have the same validity as if 
a hearing with respect to the same had been held after notice. The 
emergency rule, regulation, or order permitted by this section shall 
remain in force no longer than forty days from its effective date, and 
in any event, it shall expire when the rule, regulation, or order made 
after due notice and hearing with respect to the subject matter of such 
emergency rule, regulation, or order becomes effective. 

Any person moving for a continuance of a hearing, and who is 
granted a continuance, shall submit twenty-five dollars to the 
commission to pay the cost of republication of notice of the hearing. 

History: Amended effective March 1, 1982; January 1, 1983; May 1, 1990. 
General Authority: NDCC 38-08-11 
Law Implemented: NDCC 38-08-11 

43-02-03-95. Powers and duties of examiner. The commission may 
by motion limit the powers and duties of any examiner in any particular 
case to such issues or to the performance of such acts as the commission 
deems expedient; however, subject only to such limitation as may be 
ordered by the commission, the examiner or examiners to whom any matter 
or proceeding is referred under this chapter shall have full authority 
to hold hearings on such matter or proceeding in accordance with and 
pursuant to this chapter. The examiner shall have the power to regulate 
all proceedings before the examiner and to perform all acts and take all 
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measures necessary or proper for the efficient and orderly conduct of 
such hearing, including ruling on prehearing motions, the swearing of 
witnesses, receiving of testimony and exhibits offered in evidence, 
subject to such objections as may be imposed, and shall cause a complete 
record of the proceeding to be made and retained. 

History: Amended effective January 1, 1983; May 1, 1990. 
General Authority: NDCC 38-08-04 
Law Implemented: NDCC 38-08-04 

43-02-03-101. Prehearing motion practice. In a matter pending 
before the commission, all prehearing motions must be served by the 
moving party upon all parties affected by the motion. Service must be 
upon a party unless a party is represented by an attorney, in which case 
service must be upon the attorney. Service must be made by delivering a 
copy of the motion and all supporting papers in conformance with one of 
the means of service provided for in rule 5(b) of the North Dakota Rules 
of Civil Procedure. Proof of service must be made as provided in rule 4 
of the North Dakota Rules of Civil Procedure or by the certificate of an 
attorney showing that service has been made. Proof of service must 

.accompany the filing of a motion. Any motion filed without proof of 
service is not properly before the commission and must be returned to 
the moving party. 

History: Effective May 1, 1990. 
General Authority: NDCC 38-08-04 
Law Implemented: NDCC 38-08-04 

43-02-05-07. Mechanical integrity. 

1. Prior to commencing operations, the operator of a new 
injection well must demonstrate the mechanical integrity of 
the well. All existing injection wells must demonstrate 
mechanical integrity at least once every five years. An 
injection well has mechanical integrity if: 

a. There is no significant leak in the casing, tubing, or 
packer; and 

b. There is no significant fluid movement into an underground 
source of drinking water through vertical channels 
adjacent to the inJection bore. 

2. One of the following methods must be used to evaluate the 
absence of significant leaks: 

a . H o u it o I in g o-f ann u 1 as n-p'~'"'I e....,s~so:-tunt'1!'!e,---pt't"IMe~s;':!'smnn-t~e P r e s s u r e t e s t 
with liquid or gas. 

b. Ptessute t-e-st w-ith liqaid o-r gas monitoting Monitoring 
of annulus pressure. 
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c. Records of monitoring showing the absence of significant 
changes in the re1ationship between injection pressure and 
injection flow rate. 

d. Spinner survey. 

e. Radioactive tracer survey. 

3. One of the following methods must be used to establish the 
absence of significant fluid movement: 

a. Well records demonstrating the presence of adequate cement 
to prevent such migration. 

b. The results of a temperature or noise log. 

History: Effective November 1, 1982; amended effective May 1, 1990. 
General Authority: NDCC 38-08-04(2) 
Law Implemented: NDCC 38-08-04(2) 

STAFF COMMENT: Chapter 43-02-09 contains all new material but is not 
underscored so as to improve readability. 

Section 
43-02-09-01 
43-02-09-02 
43-02-09-03 
43-02-09-04 
43-02-09-05 
43-02-09-06 
43-02-09-07 

CHAPTER 43-02-09 
WORKOVER PROJECTS 

Definitions 
Exemption From Taxes 
Notice of Intention to Begin a Workover Project 
Application for Workover Project Determination 
Workover Project Determination 
Notice to Tax Department 
Petition for Hearing 

43-02-09-01. Definitions. 
this chapter: 

The following definitions apply to 

1. 11 Continuous employment 11 means the specific period of time a 
workover rig has been obtained to perform a workover project 
on a qualifying well. 

2. 11 Continuous production" means production at least twenty days 
each month during the latest six calendar months of production 
prior to the filing of the notice of intention to perform a 
workover project. 

3. "Maximum efficient 
production of oil 

rate 11 

which 
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operations, using sound engineering practices, without loss of 
ultimate recovery. 

4. 11 Recompletion 11 means the subsequent completion of a well in a 
different pool from the pool in which it is completed at the 
time of the notice given pursuant to section 43-02-09-03. 

5. 11 Reentry 11 means the entering of a well that has been plugged. 

6. "Workover 11 means the employment of a workover rig and other 
services for the purpose of restoring or improving producing 
capability of a well from the pool in which it is presently 
completed. 

7. "Workover project" means the continuous employment of a 
workover rig for workovers, recompletions, or reentries. 

8. 11 Workover rig 11 means any rig used to perform work on a 
workover project. 

Upon order of the commission, an applicant may obtain an exception to 
the definition of "continuous production" set forth in subsection 2 if 
it is shown that the well was systematically produced intermittently 
during the latest six calendar months of production prior to the filing 
of the notice of intention to perform a workover project. 

History: Effective May 1, 1990. 
General Authority: NOCC 57-51.1-03 
Law Implemented: NDCC 57-51.1-03 

43-02-09-02. Exemption from taxes. Production from a well with 
an average daily production of no more than fifty barrels of oil during 
the latest six calendar months of continuous production, upon which a 
workover project has been performed, is exempt from taxes imposed 
pursuant to North Dakota Century Code chapter 57-51.1 for twelve months 
beginning with the first day of the third calendar month after the 
completion of a workover project if: 

1. The commission has received a notice of intention to begin a 
workover project in accordance with section 43-02-09-03. 

2. A workover project is performed on the well. 

3. The cost of the workover project exceeds sixty-five thousand 
dollars, or thirty thousand dollars if the average daily 
production is increased at least fifty percent during the 
first sixty days after completion of the workover project, 
based upon a comparison to the average daily production for 
the latest six calendar months of continuous production prior 
to the filing of the notice of intention to begin a workover 
project. 
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History: Effective May 1, 1990. 
General Authority: NDCC 57-51.1-03 
Law Implemented: NDCC 57-51.1-03 

43-02-09-03. Notice of intention to begin a workover project. If 
an exemption from taxation is sought pursuant to subsection 4 of North 
Dakota Century Code section 57-51.1-03, a notice of intention to begin a 
workover project must be filed by the well operator with the commission 
prior to commencement of the project. The notice of intention must be 
sent by certified mail to the following address: 

North Dakota State Industrial Commission 
Oil and Gas Division 
600 East Boulevard 
Bismarck, North Dakota 58505-0840 

The notice of intention must include, but is not limited to, the 
following: 

1. A sundry notice (form 4) upon which it is clearly indicated 
that it is a notice of intention to perform a workover project 
which may qualify production from the well for an exemption 
from taxation pursuant to subsection 4 of North Dakota Century 
Code section 51-51.1-03. 

2. The sundry notice must contain a detailed description of the 
nature and scope of the workover project. The information 
provided must also include a description of all replacement 
equipment to be installed that is known to the well operator 
at the time of filing, and whether such equipment is new or 
used. 

3. The average daily production during the latest six calendar 
months of continuous production. 

History: Effective May 1, 1990. 
General Authority: NDCC 57-51.1-03 
Law Implemented: NDCC 57-51.1-03 

43-02-09-04. Application for workover project determination. The 
applicant has the burden of establishing entitlement to the exemption 
provided in North Dakota Century Code section 57-51.1-03 and upon 
completion of the workover project shall submit all information 
necessary for a determination by the enforcement officer. The cost of a 
workover project includes only direct costs for material, equipment, 
services, and labor used in the workover project. Labor and services 
included must be performed onsite and materials and equipment must be 
used onsite. The value of capital equipment removed from the site must 
be deducted from the cost of the project. 

The application must include the following: 
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1. A fee in the amount of one hundred dollars. 

2. The name and address of the applicant and the name and address 
of the person operating the well, if different. 

3. The well name and number and legal description of the well. 

4. The dates during which the workover rig was in service 
actually performing work on the workover project, and the date 
the workover was completed. 

5. A detailed list identifying all labor, services, and materials 
used and equipment replaced during the workover project, the 
cost of each item, and whether the replacement equipment was 
new or used. Also, the value of all of the equipment removed 
from service must be listed. The list must be verified by a 
person knowledgeable in the costs of workover projects and the 
value of used equipment. At any time the enforcement officer 
may require the applicant to submit actual invoices to verify 
any costs set forth in the application. 

6. A sundry notice (form 4) detailing all work done. 

7. The average daily oil production from the well during the 
first sixty days after completion of the project, if the costs 
of the project did not exceed sixty-five thousand dollars. 
The project is completed and the sixty-day period commences 
the first day of production through the wellhead equipment 
after the workover rig is removed from over the well. 

If the application does not contain sufficient information to make a 
determination, the enforcement officer will advise the applicant of the 
additional information that must be filed in order to make a 
determination. If the requested additional information is not received 
within fifteen working days after receipt of the request, the 
application must be returned to the well operator. 

History: Effective May 1, 1990. 
General Authority: NOCC 38-08-04, 57-51.1-03 
Law Implemented: NDCC 57-51.1-03 

43-02-09-05. Workover project determination. 

1. Upon receipt of an application for workover project 
determination, the enforcement officer shall review the 
application, information, or comments submitted by an 
interested person and all relevant information contained in 
the books, files, and records of the commission. 

2. Within thirty days 
for workover project 

of the receipt of a complete application 
determination, or a reasonable time 
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thereafter, the enforcement officer shall either grant or deny 
the application. 

3. If an application for workover project determination is 
denied, the enforcement officer shall enter, in writing, a 
determination denying the application and specifying the basis 
for denial. If an application is granted, the enforcement 
officer shall enter, in writing, a determination granting the 
application. 

4. A copy of the determination either granting or denying the 
application must be forwarded by the enforcement officer by 
mail to the applicant and all other persons submitting written 
comments. It is the obligation of the applicant to notify and 
advise all other operators in the well and the purchaser of 
the crude oil of the determination of the enforcement officer. 

History: Effective May 1, 1990. 
General Authority: NDCC 57-51.1-03 
Law Implemented: NDCC 57-51.1-03 

43-02-09-06. Notice to tax department. If the 
officer determines a well is entitled to a tax exemption 
chapter, the enforcement officer shall send a notice to the 
tax department stating: 

enforcement 
under this 

North Dakota 

1. That the workover project meets the requirements set forth in 
North Dakota Century Code section 57-51.1-03. 

2. The name and number of the well. 

3. The location of the well. 

4. The name of the well operator applying for the tax exemption. 

5. The date the notice of intention was filed. 

6. The average daily production of the well during the latest six 
calendar months of continuous production prior to the 
commencement of the workover project. 

7. The cost of the workover project. 

8. The average daily production of the well as determined 
pursuant to subsection 7 of section 43-02-09-04. 

9. The dates during which the workover project was performed. 

The notice required under this section must be signed by a 
representative of the commission. 

History: Effective May 1, 1990. 
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General Authority: NDCC 57-51.1-03 
Law Implemented: NDCC 57-51.1-03 

43-02-09-07. Petition for hearing. Any person adversely affected 
by a determination of the enforcement officer pursuant to subsection 4 
of North Dakota Century Code section 57-51.1-03 or this chapter, within 
thirty days after receiving notice of such determination, may petition 
the commission for a hearing in accordance with the provisions of North 
Dakota Century Code chapter 38-08 and chapter 43-02-03. 

In the event the North Dakota tax department, pursuant to its 
authority, determines an exemption was granted improperly pursuant to 
North Dakota Century Code section 57-51.1-03, the tax department may 
request a hearing on the exemption any time after the exemption was 
granted. If after the hearing the commission determines an exemption 
was improperly granted, it may revoke the exemption. The exemption may 
be revoked effective the date the exemption was originally granted. 

History: Effective May 1, 1990. 
General Authority: NDCC 57-51.1-03 
Law Implemented: NDCC 57-51.1-03 
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JUNE 1990 

STAFF COMMENT: Article 45-10 contains all new material but is not 
underscored so as to improve readability. 

Chapter 
45-10-01 

Section 
45-10-01-01 
45-10-01-02 
45-10-01-03 
45-10-01-04 
45-10-01-05 
45-10-01-06 
45-10-01-07 
45-10-01-08 
45-10-01-09 

ARTICLE 45-10 

PETROLEUM TANK RELEASE COMPENSATION FUND 

General Provisions 

CHAPTER 45-10-01 
GENERAL PROVISIONS 

De f i nit ions 
Tank Registration 
Procedures for Investigation of Claim 
Advisory Board 
Fund Revenue Reports 
Registration Fee 
Reimbursement 
Notification of Release Procedures 
Report to Legislative Assembly and Governor 

45-10-01-01. Definitions. For the purposes of this chapter, the 
following definitions apply: 
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1. "Corrective action", as defined in section 2 of chapter 341 of 
the 1989 Session Laws, does not include the repair or 
replacement of equipment or parts whether or not said 
equipment or parts contributed to the cause of the release. 

2. "Department" means the state department of health and 
consolidated laboratories. 

3. "Operator", as defined in section 2 of chapter 341 of the 1989 
Session Laws, means any person in control of, or having 
responsibility for, the daily operation of a tank under this 
Act. This person need not be either an owner or dealer to be 
an operator. 

History: Effective June 1, 1990. 
General Authority: NDCC 28-32-02 
Law Implemented: S.L. 1989, ch. 341, § 2 

45-10-01-02. Tank registration. On an annual basis, the 
administrator will mail to all known petroleum tank owners and operators 
in North Dakota a registration form and cover letter. The cover letter 
will explain the function of the fund and request that the tank owner or 
operator register all tanks owned or operated in order to be eligible 
for reimbursement in the event of a petroleum release. In the event of 
a petroleum release, no reimbursement will be made to an owner or 
operator of a registered tank unless the owner or operator has complied 
with all other state and federal regulations regarding petroleum tanks. 

History: Effective June 1, 1990. 
General Authority: NDCC 28-32-02; S.L. 1989, ch. 341, § 5 
Law Implemented: S.L. 1989, ch. 341, § 5 

45-10-01-03. Procedures for investigation of claims. 

1. Appointment of claims representative. Upon rece1v1ng 
verification from the department of damages caused by a 
release for which the cleanup costs could exceed seven 
thousand five hundred dollars, the administrator may appoint a 
claims representative to investigate the release. The claims 
representative's functions are as follows: 

a. Ensure the fairness of cleanup costs and that cleanup 
expenses are not excessive. 

b. Function as a liaison between the owner or operator and 
all other parties involved in the cleanup operation. 

2. Qualifications of the claims representative. The claims 
representative must have a general knowledge of insurance 
policy coverages and exclusions and must also have at least 
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three years of experience as an investigator of claims or 
equivalent experience to be evaluated by the administrator. 

3. Investigation procedure. In each release investigation, the 
investigator shall perform each of the following duties as 
applicable: 

a. Examine the location of the release. 

b. Interview persons to elicit information regarding the 
release. 

c. Examine all records and documentation concerning the 
release, including documentation of the corrective action 
taken and all expenses incurred. 

d. Prepare a written report concerning the validity of the 
claim, including an estimate of the eligible damage cost. 

e. Complete any and all other tasks or duties specified by 
the administrator. 

History: Effective June 1, 1990. 
General Authority: NOCC 28-32-02; S.L. 1989, ch. 341, § 5 
Law Implemented: S.L. 1989, ch. 341, § 5 

45-10-01-04. Advisory board. The administrator shall keep the 
board apprised of the fund 1 s general operations. Prior to 
reimbursement, the administrator shall review all claims against the 
fund with the advisory board either through written correspondence, 
telephone conference calls, or board meetings. 

History: Effective June 1, 1990. 
General Authority: NOCC 28-32-02 
Law Implemented: S.L. 1989, ch. 341, § 5 

45-10-01-05. Fund revenue reports. The administrator may obtain 
from the state tax commissioner 1 s office a monthly accounting of tariffs 
collected from dealers, and reports as to any delinquencies or failures 
to pay by dealers. 

History: Effective June 1, 1990. 
General Authority: NDCC 28-32-02 
Law Implemented: S.L. 1989, ch. 341, § 17 

45-10-01-06. Registration fee. No reimbursement may be made from 
the fund to the owner or operator of a tank unless the tank has been 
properly registered and the registration fee of twenty-five dollars for 
an underground tank and ten dollars for an aboveground tank has been 
paid prior to the discovery of the release. 
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If, subsequent to a tank release, it is discovered that the owner 
or operator has not registered all tanks, no reimbursement will be made 
until such time as all tanks have been properly registered and all 
registration fees have been paid. 

History: Effective June 1, 1990. 
General Authority: NDCC 28-32-02; S.L. 1989, ch. 341, § 5 
Law Implemented: S.L. 1989, ch. 341, § 21 

45-10-01-07. Reimbursement. Reimbursement must be made for 
eligible costs as determined by the administrator. The fund shall 
reimburse an owner or operator whose tanks are properly registered for 
ninety percent of the eligible costs of corrective action, including the 
investigation of the release, which are greater than seven thousand five 
hundred dollars and less than one hundred thousand dollars. 

1. The reimbursement must be calculated by first deducting seven 
thousand five hundred dollars from the total loss or from one 
hundred thousand dollars, whichever is smaller. The fund will 
reimburse ninety percent of the balance rema1n1ng, with a 
maximum reimbursement of eighty-three thousand two hundred 
fifty dollars. 

2. Reimbursement will be made for eligible costs for a corrective 
action including the following: 

a. Labor. 

b. Testing. 

c. Use of machinery. 

d. Materials and supplies. 

e. Professional services. 

f. Costs incurred by order of federal, state, or local 
government. 

g. Any other costs the administrator and the advisory board 
deem to be reasonable to remedy cleanup of the release. 

h. Eligible 
equipment 
earnings, 
caused by 

costs may not be construed to mean repair of the 
that caused the release, loss of income or 
or loss of petroleum fuel or contents of tanks 

the release. 

3. In making the determination of the amount and type of costs 
eligible for reimbursement from the fund, the administrator 
shall review the written report of the claims representative, 
if one is contracted, and all other correspondence and expense 
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documentation (including itemized bills), and shall also 
review the final report from the department. 

4. At the discretion of the administrator and after review by the 
advisory board, the fund may provide partial reimbursements 
prior to the final determination of the amount of the loss, if 
it is determined the cleanup is proceeding according to the 
proposed plan. The payment may be made to the owner or 
operator or the owner's or operator's assigned representative. 

5. Application for reimbursement. No reimbursement will be made 
from the fund unless a completed application form has been 
received by the administrator. The application must contain, 
but is not limited to, the following information: 

a. Name and address of the owner or operator. 

b. Street or highway description of the petroleum release 
location. 

c. The legal description of the release location. 

d. The substance released. 

e. The date the release was discovered. 

f. Name, address, and telephone number of the contact person. 

g. A narrative description of the release. 

6. Subrogation. Prior to reimbursement for any loss, the owner 
or operator shall subrogate to the fund all rights, claims, 
and interest which the owner or operator has or may have 
against any party, person, persons, property, corporation, or 
other entity liable for the subject loss, and shall authorize 
the fund to sue, compromise, or settle in the name of the 
owner or operator or otherwise, all such claims. The 
subrogation agreement required by this section must be 
prescribed and produced by the administrator. 

History: Effective June 1, 1990. 
General Authority: NDCC 28-32-02; S.L. 1989, ch. 341, § 5 
Law Implemented: S.L. 1989, ch. 341, § 22 

45-10-01-08. Notification of release procedures. Once the 
administrator has received notification of a release from the department 
by written correspondence, the administrator shall undertake or cause to 
be undertaken the following procedures as applicable: 

1. Input the release information into the claim register. 
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2. Verify that the tank owner or operator has registered the 
tanks involved in the release, and all other tanks owned or 
operated. Verification must be made by comparing the 
registration list and the original registration form on file 
with the administrator. 

3. If not registered, send a letter of denial to inform the owner 
or operator of the requirements with a carbon copy to the 
department and close the claim. 

4. If the tank is registered, send the tank owner or operator an 
application for reimbursement. 

a. Contact the department to make a preliminary determination 
of the size of the release and to obtain any information 
they have regarding the release. 

b. If the release site has been inspected by the department 
and they have determined that only a small amount of 
petroleum was involved in the release, the administrator 
will notify the owner or operator that, based on 
information received by the department, it appears that 
cleanup costs will not exceed seven thousand five hundred 
dollars. If the owner or operator concurs, the fund will 
close its file regarding the release. 

c. If the information provided to the administrator indicates 
that the cleanup costs of the release will approach or 
exceed seven thousand five hundred dollars, the 
administrator shall: 

(1) Investigate the release; 

(2) Employ an independent adjuster to investigate the 
release; or 

(3) Coordinate with an insurance company to investigate 
the release. 

5. Obtain the adjuster's first report within twenty days of the 
adjuster's receipt of the claim. 

6. The adjuster's subsequent progress reports must be submitted 
to the fund at least every thirty days. 

7. Review and summarize all final claim reports with the advisory 
board. 

8. Reimburse the owner or operator. 

History: Effective June 1, 1990. 
General Authority: NDCC 28-32-02 
Law Implemented: S.L. 1989, ch. 341, § 5 
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45-10-01-09. Report to legislative assembly and governor. This 
report, as required by section 30 of chapter 341 of the 1989 Session 
Laws, must include, but is not limited to, the following information: 

1. Total number of releases. 

2. Total number of releases denied because of nonregistered 
tanks. 

3. Total number of releases denied because of expenses not 
exceeding seven thousand five hundred dollars. 

4. Total number of releases investigated by the fund. 

5. Total amount paid out for releases, along with a breakdown 
including a printout of individual names and amounts paid out 
and the average payout per release. 

6. Brief summary of the fund's operating expenses. 

7. Recommended changes, if any, to 1989 House Bill No. 1297. 

8. Recommendation to continue or terminate the program. 

History: Effective June 1, 1990. 
General Authority: NDCC 28-32-02 
Law Implemented: S.L. 1989, ch. 341, § 30 
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JULY 1990 

STAFF COMMENT: Chapter 45-03-11 contains all new material but is not 
underscored so as to improve readability. 

Section 
45-03-11-01 
45-03-11-02 

45-03-11-03 
45-03-11-04 
45-03-11-05 

CHAPTER 45-03-11 
NOTICE, CONSENT, AND DISCLOSURE FOR TESTING 

OF BLOOD OR OTHER BODY FLUIDS 

Definitions 
Requirement for Informed Consent and 

Disclosure 
Prescribed Form of Informed Consent 
Informed Consent - Legal Requirements 
Notification of Test Results 

45-03-11-01. Definitions. 

1. 11 Informed consent form 11 means a printed document on which an 
individual may signify that individual 1 s informed consent for 
testing for the presence of an antibody to the human 
immunodeficiency virus or authorize the disclosure of any test 
results obtained. 

2. 11 Informed consent for testing or di sclosure 11 means written 
consent on an informed consent form by an individual to the 
administration of a test to that individual for the presence 
of an antibody to the immunodeficiency virus or to the 
disclosure to a specified person of the results of a test 
administered to the consenting individual. 

History: Effective July 1, 1990. 
General Authority: NDCC 28-32-02 
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Law Implemented: NDCC 26.1-30-19 

45-03-11-02. Requirement for informed consent and disclosure. 
Any insurance company, health maintenance organization, fraternal 
benefit society, benevolent society, or nonprofit health service 
corporation conducting business in this state which requests its 
applicants for insurance coverage to provide a body fluid sample for the 
purpose of testing and analysis which may include testing to determine 
the presence of antibodies or antigens to the human immunodeficiency 
virus (HIV), also known as the AIDS virus, as part of its underwriting 
process, shall, prior to any such testing, obtain from the applicant the 
applicant's informed consent for testing or disclosure of the test 
results as provided under section 45-03-11-04. 

History: Effective July 1, 1990. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-30-19 

45-03-11-03. Prescribed form of informed consent. Any insurance 
company, health maintenance organization, fraternal benefit society, 
benevolent society, or nonprofit health service corporation which 
subjects an applicant for insurance coverage to a test for the presence 
of an antibody or antigen to the human immunodeficiency virus under 
section 45-03-11-02 shall provide the applicant with an informed consent 
form and shall obtain the applicant's signature on the form. The form 
must contain at least the following language printed in type no smaller 
than ten point, and must take substantially the following form: 

EXAMINER _____ _ INSURER _____ _ 
ADDRESS ADDRESS -------

NOTICE AND CONSENT FOR BLOOD (OR OTHER BODY FLUID) 
TESTING AND DISCLOSURE WHICH MAY INCLUDE AIDS VIRUS (HIV) 

ANTIBODY/ANTIGEN TESTING 

To determine your insurability, the Insurer named above (the Insurer) 
has requested that you provide a sample of a body fluid for testing and 
analysis. All tests will be performed by a licensed laboratory. 

Tests may be performed to determine the presence of antibodies or 
antigens to the Human Immunodeficiency Virus (HIV), also known as the 
AIDS virus. Other tests which may be performed include determinations 
of blood cholesterol and related lipids (fats) and screening for liver 
or kidney disorders, diabetes, and immune disorders. 

CONFIDENTIALITY 

All test results will be treated confidentially. The results of tests 
will be reported by the laboratory to the Insurer identified on this 
form. When necessary for business reasons in connection with insurance 
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you have or have applied for with the Insurer, the Insurer may disclose 
test results to others such as its affi'liates, reinsurers, employees, or 
contractors to whom disclosure is reasonably necessary in the ordinary 
course of business to carry out the purpose for which that disclosure is 
authorized. If the Insurer is a member of the Medical Information 
Bureau (MIB, Inc.), and if the test results for HIV antibodies/antigens 
are other than normal, the Insurer will report to the MIB, Inc., a 
generic code which signifies only a nonspecific test abnormality. If 
your HIV test is normal, no report will be made about it to the MIB, 
Inc. Other test results may be reported to the MIB, Inc., in a more 
specific manner. The organizations described in this paragraph may 
maintain the test results in a file or data bank. There may be other 
disclosure of test results as permitted by law or authorized by you. 

NOTIFICATION OF RESULTS 

If your HIV test results are normal, no routine notification will be 
sent to you. If you are a resident of North Dakota and your HIV test is 
other than normal, the Insurer w.ill disclose test results to the North 
Dakota Department of Health and Consolidated Laboratories as required by 
law. If the HIV test results are other than normal, the North Dakota 
Department of Health and Consolidated Laboratories will contact you. 

SIGNIFICANCE OF POSITIVE TEST RESULTS AND AFFECT ON 
APPLICATION FOR INSURANCE 

Positive HIV antibody/antigen test results do not mean that you have 
AIDS, but that you are at significantly increased risk of developing 
AIDS or AIDS-related conditions. Federal authorities say that persons 
who are HIV antibody/antigen positive should be considered infected with 
the AIDS virus and capable of infecting others. 

Positive HIV antibody or antigen test results or other significant blood 
abnormalities will adversely affect your application for insurance. 
This means that your application may be declined, that an increased 
premium may be charged, or that other policy changes may be necessary. 

I have read and I understand this Notice of Consent for Blood (or Other 
Body Fluid) Testing and Disclosure which may include HIV 
antibody/antigen testing. I voluntarily consent to the testing of my 
blood or other body fluids and the disclosure of the test results as 
described above. 

I understand that I have the right to request and receive a copy of this 
authorization. A photocopy of this form will be as valid as the 
original. 

Proposed Insured (print) Date of Birth 
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Signature of Proposed Insured Date 
or Parent/Guardian 

History: Effective July 1, 1990. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-30-19 

'State of Residence 

45-03-11-04. Informed consent - Legal requirements. The form 
prescribed in section 45-03-11-03 is not in lieu of any legal 
requirements applicable to persons drawing or testing blood for human 
immunodeficiency virus to obtain informed consent for testing or 
disclosure. 

History: Effective July 1, 1990. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-30-19 

45-03-11-05. Notification of test results. If the results of 
testing subject to this chapter are other than normal, the insurer shall 
notify the North Dakota department of health and consolidated 
laboratories. The written notification must indicate the specific 
nature of the abnormal test results and must also indicate all persons 
to whom the test results have been disclosed. The notice must also 
inform the department of the specific tests and procedures used to 
determine the proposed insured as an other than normal test result. 

History: Effective July 1, 1990. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-30-19 
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TITLE 51 

Milk Stabilization Board 
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JUNE 1990 

51 - 01-02-05. Notice and hearing in rulemaking matters . 

+-:- Definition. A talemaking matter ±s any proceeding wh±ch 
t es al t s -±n the adopt ion, amendment, or t epeal o-f rtrl:-e-s o-f 
pt act ice, tegalations, or o-f any stabilization p±an-:-

Initialiou . 
initiate a proceeding 

t-±nte the b-o-ard may on ±t-s own 1110 t i o11 , 
-±n a ralemaking matter. -In addition , 

any persoll d~siring t-o initiate ~ proceeding ±n a rulemaking 
matter sha±± petition the b-o-ard stating clearly the action 
teqaested am:i the reasons therefor. Bp-on receipt o-f SttC'h a 
petition , the b-oard shall. within thirty days thereafter , d-eny 
the petition -±n writing or schedale the mallet for a pablic 
heating. 

3-:- Uotice o-f heating . Pr±or t-o the adoption . amendment . or 
repeal o-f a rtd-e o-f practice , regulation , or stabilization 
p±-mr. the b-o-ard sha±± give at -1-ea-st fo at t e e1 1 days 110 tic e o-f 
±t-s intended action . 'ftre ttolice sha±± inclade a statement o-f 
either the terms or sabstance o-f the intended action or a 
description 
wh-en-; the 
petSOllS may 

o-f the sabjects am:i issaes involved , am:i the t-±nte 
p-1-a-c-e where . am:i the mamtet -±n wh±ch interested 
make presentations -±n connection therewith . 

~ Service o-f notice o-f heating . 'ftre notice "Stra-1± b-e mailed t-o 

af± persons wh-o have IITd'de timely reqaests rl the execative 
secretary ' s office for advance notice o-f proceedings -±n 
talemaking matters o-f the board . Sttctt notice "Stra-1± a±-5-o b-e 
pablished one-e rl -1-ea-st foatleen days pr±or t-o th-e heating -±n 
th-e official newspaper -±n the coanty or coanties -±n wh±ch the 
sabject mallet involved ±s located . 
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5-:- Public heatiugs . fn ~ ptoceediug iuooloiug tegulatious "Or 

stabilizatiou plaus, a public heatiug To-r t-he putpose o-f 
heatiug testimony -and allowiug OT"d± pteseutatiou nn:rst b-e ~ 

fr.- \hitten ~ fn additiou t'O pteseuting testimony -and 
allowing OT"d± pteseutation -at a public heatiug, a±± intetested 
petsous, -and t-he b-oard itself, may submit dat-a-; views, "Or 

atgumeuts -in wtiting wh±ctt shaH become a part o-f t-he official 
tecotd -in t-he tulemakiug mattet t'O be cousideted by t-he Loatd . 

77 Official tecotd. The official record o-f eaetr tulemakiug 
pt oceeding strai-t iuclude t-he h ausct ip t o-f ~ puLl ic heating 

argumeJtts, 

part tltet eof, and a±± 
submitted -in wt iting by 

Wt it ten dat-a-; views, "Or 

iutetested perso11s, 

iucludiug t-he 
t-he ptiucipal 

board . The official tecotd s+rcrl-t be £±red -in 
o f f ice o-f ttre b-oard -and s+rcrl-t be a v a il ab l e -at 

a±± t±nte-s -f-or iuspection by any intetested person . 

6-:- Submission t'O attotney general. Before be-ing adopted, a±± 
~o-f ptactice, tegulatious, -and stabilizatiou p-i-an-$ issued 
by t-he b-oard s+rcrl-t be submitted t'O ttre at totlley geuet al -f-or 
t-he attorney geuetal's opinion a-s t'O -it-s legality. 

t:r.- filiug o-f tulemaking mattets. A 'C'O'PY o-f ea-ch tulemaking 
matte t ado p ted by t-he b-oard s+rcrl-t be £±red ±n t-he office o-f 
t-he a t tot n e y genet a l , -and when filed , s+rcrl-t have t-he -f"O"ree -and 
effect o-f T-aw tmt-i± ameuded "Or t epealed by ttre agency, "Or 

mrl-±T ttre =me ha-s ~ dec l at e d i11 val id by fimrl- C"O'tt'rt 
decision. A 'C'O'PY o-f eaeh tulemakiug mattet adopted by t-he 
board, -and ttre attotney general's opinion theteou. sha-H aTs-o 
b-e fil-e-d ±n ttre office o-f ttre legislative couucil. 

+ir:- Notice o-f adoption o-f tulemakiug mattet . fn additiou t'O t-he 
fotegoiug. uotice o-f ttre board's action -in a tulemakiug mattet 
shaH be given by t-he b-oard t'O a±± pet s 011 s who have made 
timely tequests therefor -at ttre office o-f ttre e .<ecutive 
secretaty, -and a±± persons who euteted an appeatance at t-he 
public heating. Repealed effective June 1, 1990. 

General Authority: NB€€ ~ 18.1 03(20), 4 18.1 20. 28 32 02. 28 32 03, 
28 32 05(7) 
Law Implemented: NB€€ 4 18.1 20 , 28 32 02 
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TITLE 61 

Pharmacy, Board of 

31 5 
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JULY 1990 

61-02-06-02. Requirements for storage and retrieval of 
processing equipment, when 

shall meet the following 
prescription information. Electronic data 
used to store prescription information, 
requirements: 

1. Guarantee the confidentiality of the information contained-in 
the data bank. 

2. A computerized system must provide on line retrieval via catho 
ray tube or hard-copy printout of original prescription order 
information for those prescription orders which are currently 
authorized for refilling. If more refills are authorized, it 
must be noted on hard copy of prescription or a new 
prescription must be produced. 

3. 

4. 

Be capable of producing a hard-copy daily summary of 
controlled substance transactions. This should be done 
monthly and filed with the semiannual inventory. 

Be capable 
of refills 
pharmacist. 

of recording and carrying in the record all dates 
of any prescription and the initials of the 

5. Be capable of producing a patient profile indicating all drugs 
being taken and the date of refills of these prescriptions, as 
required by North Dakota Century Code section 43-15-31.1. ----

6. Be capable of being reconstructed in the event of a computer 
malfunction or accident resulting in destruction of the data 
bank. 

7. Be capable of reconstructing information, by daily backups in 
the event of a computer malfunction or accident resulting in 
destruction of the data bank. 

317 



History: Effective August 1, 1983; amended effective July 1, 1990. 
General Authority: NDCC 28-32-02, 43-15-10(9), 43-15-10(12), 
43-15-10(14) 
Law Implemented: NDCC 28 32 02, 43-15-10(9), 43-15-10(12), 43-15-10(14) 

61-02-06-03. Original prescription shall be retained on file. In 
all cases where electronic data processing equipment is used, the 
original prescription (hard copy) shall be retained on file according to 
law to assure access to the information contained on the prescription in 
the event of a computer breakdown. 

History: Effective August 1, 1983; amended effective July 1, 1990. 
General Authority: NDCC 28-32-02, 43-15-10(9), 43-15-10(12), 
43-15-10(14) 
Law Implemented: NDCC 28 32 02, 43-15-10(9), 43-15-10(12), 43-15-10(14) 

61-02-06-04. Written policy and procedures. Written policy and 
procedures must be available at each computer location, detailing 
responsibilities of each pharmacist relative to the operation of the 
computer and its records. 

History: Effective July 1, 1990. 
Genera 1 Authority : '-'-N D=-=C::....:::C __ -=-2 8=------=-3..:::.2_-0::....:::2'-'-, __ ...:...4 3=---....::::1-=--5 ---=1:....c0_,_( -"--9 )'--'''-------'4....::..3_-1=-=5'-----=-1.:...;0 ('--"1:...::2..<-Z.-), 
43-15-10(14) 
Law Implemented: NDCC 43-15-10(9), 43-15-10(12), 43-15-10(14) 

61-03-03-04. Intern registration. All pharmacy students who have 
not registered with the board of pharmacy pursuant to North Dakota 
Century Code section 43-15-18 shall register with the board of pharmacy 
as an intern upon acceptance into the first professional year of the 
pharmacy curriculum (third college year) of the college of pharmacy. 

History: Effective July 1, 1990. 
General Authority: NDCC 28-32-02, 43-15-10(12), 43-15-10(14) 
Law Implemented: NDCC 43-15-18 

STAFF COMMENT: Article 61-09 contains all new material but is not 
underscored so as to improve readability. 

Chapter 
61-09-01 

ARTICLE 61-09 

PRESCRIPTION DRUG INVENTORY OF AMBULANCE SERVICES 

Prescription Drug Inventory of Ambulance Services 
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CHAPTER 61-09-01 
PRESCRIPTION DRUG INVENTORY OF AMBULANCE SERVICES 

Section 
61-09-01-01 
61-09-01-02 

Prescription Drug Safeguard and Control Policy 
Requirement of Supplier of Ambulance Service Drugs 

61-09-01-01. Prescription drug safeguard and control policy. 
Each ambulance service shall adopt a written prescription drug safeguard 
policy which, as a condition precedent to obtaining prescription drugs 
for ambulance service purposes, at a minimum, must include the following 
requirements: 

1. All prescription drugs must be obtained from a licensed 
pharmacy or registered pharmacist, which may include a 
hospital pharmacy. The prescription drugs must be the 
property of the pharmacy or pharmacist and not the property of 
the ambulance service. 

2. The initial inventory of prescription drugs must be obtained 
by an ambulance service only upon the written authorization.nf 
the ambulance service's medical director who must be. a 
"practitioner" as defined by subsection 17 of North Dakota 
Century Code section 43-15-01. 

3. The pharmacist-in-charge of the licensed pharmacy or the 
registered pharmacist must be responsible for the security and 
accountability of the prescription drug inventory obtained by 
an ambulance service. 

4. Dispensing or administration of all prescription drugs must be 
pursuant to a standing order, oral instructions, or 
prescription of a practitioner. 

5. All medications administered must be promptly documented on a 
written prescription, signed by the prescribing practitioner 
or the advanced life support medical director on a monthly 
basis. 

6. All replacement of prescription drugs must be documented on a 
written prescription and signed by a practitioner. 

7. Expired, damaged, or unused prescription drugs must be 
returned to a licensed pharmacy or pharmacist. The 
pharmacist, on a monthly basis, shall either check the drug 
box or review a perpetual inventory for expired drugs. 

8. Replacement of 
requires written 
medical director. 

lost, stolen, 
authorization 

319 

or misused prescription drugs 
of the ambulance service's 



9. At the beginning of each shift, ambulance (advanced life 
support) personnel shall conduct a checklist procedure to 
verify that the drug boxes contain all the required items and 
that the controlled substances are intact. The checklist 
procedure is not complete until it is signed by the 
individuals responsible for possible use of the drug boxes. 

10. Controlled 
system. A 
is to be 
include: 

substances must be sealed in a double lock secure 
record separate from the other prescription drugs 

kept. Documentation on a duplicate form should 

a. Patient's name and address (if available); 

b. Medication and strength or amount given; 

c. Date; 

d. Physician's name; and 

e. The signature of the individual administering the 
controlled substance. 

11. Any unused portion of a prescription drug must be returned for 
disposal or destruction to the emergency room where the 
patient is being brought for care. The return of the unused 
prescription drug should be documented in writing at the 
emergency room by the ambulance personnel and cosigned by a 
registered pharmacist or registered nurse as a witness. 

12. When a controlled substance needs replacement, a copy of the 
completed form with the necessary documentation is to be given 
to the licensed pharmacy or registered pharmacist, preferably 
the same facility where the original supply was obtained. 
This will ensure better control of the dispensing of these 
controlled substances. A form with serial and unit numbers 

must create an audit trail to account for all drugs and 
control sheets dispensed. 

History: Effective July 1, 1990. 
General Authority: NDCC 28-32-02, 43-15-10(12), 43-15-10(14) 
Law Implemented: NDCC 28-32-03 

61-09-01-02. Requirement of supplier of ambulance service drugs. 
The pharmacist-in-charge of the licensed pharmacy or the pharmacist 
supplying prescription drugs to an ambulance service, prior to supplying 
said drugs, shall review the written prescription drug safeguard policy 
of the ambulance service to determine that all of section 61-09-01-01 
requirements are contained therein and that the ambulance service is 
complying with those requirements. No prescription drugs may be 
supplied to an ambulance service if the requirements of section 
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61-09-01-01 are not contained in the written prescription drug safeguard 
policy or if the ambulance service is not in compliance with these 
requirements. 

History: Effective July 1, 1990. 
General Authority: NDCC 28-32-02, 43-15-10(12), 43-15-10(14) 
Law Implemented: NDCC 28-32-03 
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TITLE 67 

Public Instruction, Superintendent of 
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/ 

JULY 1990 

STAFF COMMENT: Article 67-05 contains all new material but is not 
underscored so as to improve readability. 

Chapter 
67-05-01 
67-05-02 
67-05-03 
67-05-04 

Section 
67-05-01-01 

ARTICLE 67-05 

SCHOOL DISTRICT BOUNDARY RESTRUCTURING 

Definitions 
Qualification as a Consortium 
The Planning Grant Application 
The Final Report 

CHAPTER 67-05-01 
DEFINITIONS 

Definitions 

67-05-01-01. Definitions. For purposes of this article, the 
following terms used in North Dakota Century Code chapter 15-27.6 mean: 

1. 11 Consortium 11 means a group of contiguous school districts 
which qualify under section 67-05-02-01. 

2. 11 Contiguous school districts 11 means school districts or parts 
of school districts which have a border or part of a border 
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which is common to a border or part of a border of another 
school district in the consortium. 

3. 11 Cooperative activities" means any management, transportation, 
educational, or administrative activities shared between 
school districts in the consortium. 

4. The 11 final report 11 includes: 

a. An analysis of the data studied along with findings and 
recommendations; 

b. A plan for the restructuring of the participating school 
districts; 

c. A time line for the implementation of the plan; and 

d. Plans for the establishment of an interim district board 
to oversee the implementation of the plan. 

5. 11 Financial assistance" means the moneys that a consortium 
receives pursuant to the award of a planning grant. 

6. "Interim district board 11 means the board which is established 
after the preliminary plan has been approved. 

7. 11 Planning 
of public 
development 
districts. 

grant 11 means a financial grant from the department 
instruction to consortiums for the study and 
of a plan for the restructuring of the school 

8. 11 Preliminary plan 11 means that 
report which will be used for 
participating school districts. 

plan 
the 

included in the final 
restructuring of the 

9. "Restructuring" means changes in school district boundaries 
which increase educational opportunities of students and the 
sharing of school administrators and administrative services. 

10. "State board" 
education. 

11. 11 Superintendent" 
instruction. 

means the state board of public school 

means the superintendent of public 

12. "Supplemental payments" means payments for up to five years 
which, upon approval of the preliminary plan, participating 
school districts will receive in addition to normal state aid 
and which will range from one hundred twenty-five dollars to 
one hundred sixty-five dollars per student. 

13. "Technical assistance" means assistance by department of 
public instruction staff in the development and implementation 
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of a plan for the restructuring of contiguous school 
districts. 

History: Effective July 1, 1990. 
General Authority: NOCC 15-27.6-01 
Law Implemented: NOCC 15-27.6 

CHAPTER 67-05-02 
QUALIFICATION AS A CONSORTIUM 

Section 
67-05-02-01 Qualification 

67-05-02-01. Qualification. In order to qualify as a consortium 
which may receive a planning grant pursuant to North Dakota Century Code 
chapter 15-27.6, the group of contiguous school districts must: 

1. Consist of six school districts, four of which must operate 
kindergarten through grade twelve or grade one through grade 
twelve programs; 

2. Consist of four school districts, each of which operate 
kindergarten through grade twelve or grade one through grade 
twelve programs and enroll a minimum total of six hundred 
students; 

3. Consist of four school districts, each of which operate 
kindergarten through grade twelve or grade one through grade 
twelve programs and encompass a total of at least seven 
hundred square miles; or 

4. Consist of any group of school districts which substantially 
meets one of the foregoing criteria and which the department 
of public instruction determines is committed to studying and 
developing a plan to increase educational opportunities for 
students and to sharing school administrators and 
administrative services. 

History: Effective July 1, 1990. 
General Authority: NDCC 15-27.6-01 
Law Implemented: NDCC 15-27.6 

CHAPTER 67-05-03 

Section 
67-05-03-01 

THE PLANNING GRANT APPLICATION 

The Planning Grant Application 
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67-05-03-01. The planning grant application. 

1. The group of contiguous school districts which qualify as a 
consortium may apply for a planning grant. The planning grant 
application must be submitted to the department of public 
instruction and must include: 

2. 

a. A list of the school districts included in the consortium, 
with appropriate documentation of the date and vote by 
which each school board joined the consortium and agreed 
to submit a planning grant application. 

b. An estimate of the cost of the study and analysis of each 
of the subject areas listed in subsection 2 of North 
Dakota Century Code section 15-27.6-02. 

c. A summary of cooperative activities currently in operation 
within the consortium. 

d. A projection of how cooperation will increase educational 
opportunities for students. 

e. A projection of how cooperation 
sharing of school administrators 
services. 

The planning grant application must 
department of public instruction and 
superintendent to the state board. 

wi 11 
and 

facilitate the 
administrative 

be reviewed by 
submitted by 

the 
the 

3. The superintendent shall make a recommendation to the state 
board to either approve or disapprove the award of a planning 
grant based on the following criteria: 

a. The application includes appropriate documentation of the 
vote by each school district board to join the consortium 
and to submit the planning grant application. 

b. 

c. 

The degree 
criteria for 
districts. 

The extent 
indicates the 
to be done 
subsection 2 
15-27.6-02 

to which the 
enrollment, 

applicant meets 
square miles, or 

qualifying 
number of 

to which the planning grant application 
nature and extent of the study and analysis 
in each of the subject areas listed in 
of North Dakota Century Code section 

plus any other subject areas in which 
cooperative activity is contemplated. 

d. The extent to which documentation is provided to support 
the cost estimates of studying and analyzing each of the 
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subject areas 
application. 

i dent ifi ed in the planning grant 

e. The documentation provided identifies all existing 
cooperative activities currently in operation between any 
of the contiguous school districts in the consortium. 

4. Upon approval of the award of a planning grant: 

a. The superintendent shall provide financial assistance and, 
if requested, technical assistance. 

b. The consortium shall study and analyze each of the subject 
areas listed in subsection 2 of North Dakota Century Code 
section 15-27.6-02. 

5. Upon completion of the study, the consortium shall prepare a 
final report. 

History: Effective July 1, 1990. 
General Authority: NDCC 15-27.6-01 
Law Implemented: NDCC 15-27.6 

CHAPTER 67-05-04 
THE FINAL REPORT 

Section 
67-05-04-01 The Final Report 

67-05-04-01. The final report. Final reports must be submitted 
to the department of public instruction. 

1. The final report must include: 

a. A list of the school districts included in the consortium 
with appropriate documentation of the date and vote by 
which each school board approved the preliminary plan for 
the restructuring of the participating school districts. 

b. The information required by subsection 3 of North Dakota 
Century Code section 15-27.6-02. 

2. The time line referred to in subdivision c of subsection 3 of 
North Dakota Century Code section 15-27.6-02 must include a 
projected date when voters of participating school districts, 
pursuant to appropriate sections of North Dakota Century Code 
chapter 15-27.), will vote either to approve or disapprove the 
plan for restructuring of the participating school districts. 

329 



3. The preliminary plan is prepared 
submitted to the participating school 
inclusion in the final report which 
superintendent. The preliminary plan 

by the consortium 
boards for approval 
is then submitted to 
must include: 

and 
and 
the 

a. A plan and time line for restructuring of school district 
boundaries within the consortium. 

b. A plan and time line for cooperative activities which 
increase educational opportunities of students. 

c. A plan and time line for the sharing of school 
administrators and administrative services. 

4. The final report will be reviewed by the department of public 
instruction and submitted by the superintendent to the state 
board. 

5. The superintendent shall make a recommendation to the state 
board to either approve or disapprove the preliminary plan 
based on the following criteria: 

a. The final report includes appropriate documentation of the 
date and vote by which each school board approved the 
preliminary plan for the restructuring of the 
participating school districts and agreed to submission of 
the report to the department of public instruction for 
approval and funding. 

b. The extent to which the report contains a comprehensive 
summary of the findings in the areas studied as outlined 
in the planning grant application. 

c. The extent to which the final 
recommendations and plans for cooperative 
consortium has agreed to undertake. 

report provides 
activities the 

d. The extent to which the planned cooperative activities 

e. 

include significant steps to increase educational 
opportunities of students. 

The extent 
sharing of 
services. 

to which the final report includes plans for 
school administrators and administrative 

f. The extent to which the final report includes time lines 
for the implementation of cooperative activities. 

6. Upon approval of the preliminary plan: 

a. The superintendent shall make available supplemental 
payments as provided in North Dakota Century Code section 
15-27.6-05. 
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b. An interim district board must be established, pursuant to 
North Dakota Century Code section 15-27.6-03, whose powers 
and duties are outlined in North Dakota Century Code 
section 15-27.6-04. 

7. In order to be eligible to receive supplemental payments for 
the entire 1990-91 school year, final reports must be 
submitted to the department of public instruction by June 15, 
1990, or at a later date with prior approval of the 
superintendent. 

History: Effective July 1, 1990. 
General Authority: NDCC 15-27.6-01 
Law Implemented: NDCC 15-27.6 
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TITLE 69 

Public Service Commission 
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MAY 1990 

69-05.2-01-01. Applicability of article. Th-e requhements o-f 
tn±s This article app±y applies to any person conducting surface coal 
m1n1ng operations; and to all surface coal mining operations conducted 
after August 1, 1980, on lands from which the coal had not yet been 
removed and to any other lands ~ disturbed, or redisturbed ±n 
coJmcction w±th or t-o facilitate lill:ill:ng or t-o comply w±th ttre 
requirements o-f subject to North Dakota Century Code chapter 38-14.1 or 
o-f this article . 

1. Th-e requhements o-f th±s This article d-o does not apply to any 
o-f ttre following acti1.1ities : 

T7 a. The extraction of coal by a landowner for the landowner 1 s 
own noncommercial use from land owned or leased by the 
landowner. 

t:- Th-e e4<tractiou, £or commercial purposes, o-f I-e-s-s than two 

57 b. 

hundred fifty t-on-s [226. 89 metric t-onrl o-f emrl- bv sur face 
mining acti1.1ities within twel1.1e consecuti1.1e calendar 
months rl any one location am:i JTOt affecting more than two 
a-ere-s +&-:-&+ It c c t a r e s ] o-f l-and d u r ing ttre en t it e H-fe o-f 
ttre mining operation. 

Th-e Coal 
operations 
38-14.2. 

removal o-f any eo-a± pursuant t-o for reclamat i on 
under North Dakota Century -code chapter 

~ c. Th-e Coal extraction o-f emr1- as an incidental part of 
federal, state, or local government-financed highway or 
other construction, except as provided by chapter 
69-05 . 2-03 . 

To d. Th-e Coal extraction of two 
metric tons] or less o-f emr1-
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exploration permit issued by the office of the state 
geologist. 

2. The commission may on its own initiative and will, within a 
reasonable time of a request from any person who intends to 
conduct surface coal mining operations, make a written 
determination whether the operation is exempt under this 
section. The commission will give reasonable notice of the 
request to interested persons. Prior to the time a 
determination is made, any person may submit, and the 
commission will consider, any relevant written information. A 
person requesting that an operation be declared exempt has the 
burden of establishing the exemption. If an exemption is 
reversed through subsequent administrative or judicial action, 
any person who, in good faith, has made a complete and 
accurate request for an exemption and relied upon the 
determination, may not be cited for violations which occurred 
prior to the date of the reversal. 

History: Effective August 1, 1980~ amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented:_ NDCC 38-14.1-02, 38-14.1-10, 38-14.1-37 

69-05.2-01-02. Definitions. The definitions contained in North 
Dakota Century Code section 38-14.1-02 ~apply to this article and, 
-a-s ttS'e"d throughout th-±-5 article, the following terms have the specified 
meaning except where otherwise indicated: 

1. "Adjacent area" means land located outside the affected area 
or permit area, depending on the context in which "adjacent 
area" is used, where air, surface or ground water, fish, 
wildlife, vegetation, alluvial valley floors, or other 
resources may be adversely impacted by surface coal mining and 
reclamation operations. 

2. "Affected area" means any land or water upon or in which 
surface coal mining and reclamation operations are conducted 
or located. 

3. "Agricultural activities" means, with respect to alluvial 
valley floors, the use of any tract of land for the production 
of animal or vegetable life, where the use is enhanced or 
facilitated by subirrigation or flood irrigation associated 
with alluvial valley floors. These uses include, bttt are~ 
limited t-en the pasturing, grazing, or watering of livestock, 
and the cropping, cultivation, or harvesting of plants whose 
production is aided by the availability of water from 
subirrigation or flood irrigation. Those uses do not include 
agricultural practices which do not benefit from the 
availability of water from subirrigation or flood irrigation. 
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4. "Agricultural use 11 means the use of any tract of land for the 
production of animal or vegetable life. The uses include, but 
on-e not limited to-; the pasturing, grazing, and watering· of 
livestock, and the cropping, cultivation, and harvesting of 
plants. 

5. "Aquifer" means a zone, stratum, or group of strata that can 
store and transmit water in sufficient quantities for a 
specific use. 

6. "Best techno 1 ogy currently avail ab 1 e11 means equipment, 
devices, systems, methods, or techniques which will: 

a. Prevent, to the extent possible, additional contributions 
of suspended solids to streamflow or runoff outside the 
permit area, but in no event result in contributions of 
suspended solids in excess of requirements set by 
applicable state law. 

b. Minimize, to 
impacts on 
va 1 ues, and 
practicable. 

the extent possible, disturbances and adverse 
fish, wildlife, and related environmental 
achieve enhancement of those resources where 

c. The term includes equipment, devices, systems, methods, or 
techniques which are currently available anywhere as 
determined by the commission, even if they are not in 
routine use. 

d. The term includes, but ±s not limited to-; construction 
practices, siting requirements, vegetative selection and 
planting requirements, animal stocking requirements, 
scheduling of activities, and design o£ sedimentation 
p-ond-s .._p_o_n d_d_e_s_i_g'-n . 

e. The commission ~ ~ has the discretion to determine 
the best technology currentry-available on a case-by-case 
basis. 

7. "Blaster" means a person directly responsible for the use of 
explosives in surface coal mining operations who is certified 
under chapter 69-05.2-31. 

8. "Cash" ll!'e'a1TS :-

+++ Restricted by an agreement. 

+r+ Descr ±bed a'S" earmarked for a par tictdar ptn:pose. 

b-:- Short ter111 investments 'St:tclt a'S" stocks, bonds, notes, arrd 
certificates o£ deposit, where the intent and ability t-o 
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'S'\rl± 'Htenr ±n the ne-ar future ±s established by the 
pendttee. 

9-:- 11 Cemetery11 means any area of land where human bodies are 
interred. 

+9-:- 9. "Coal mining operation 11 means, for purposes of restrictions on 
financial interests of employees, the business of developing, 
producing, preparing, or loading bituminous coal, 
subbituminous coal, anthracite, or lignite, or of reclaiming 
the areas upon which such activities occur. 

-H-:- 10. 11 Coal preparation" means chemical or physical processing and 
the cleaning, concentrating, or other processing or 
preparation of coal. 

4-e-7 11. 11 Coal preparation plant" means a facility where coal is 
subjected to chemical or physical processing or the cleaning, 
concentrating, or other processing or preparation. It 
includes facilities associated with coal preparation 
activities, including, but not limited to, the following: 
loading facilities, storage and stockpile facilities, sheds, 
shops and other buildings, water treatment and water storage 
facilities, settling basins and impoundments, and coal 
processing and other waste disposal areas. 

+3-:- 12. "Coal processing waste 11 means earth materials which are 
combustible. physically U!lstable. 'O'r to.<ic formillg, wh-±eh a-re 
wasted 'O'r otherwise and separated from product coal cmd 
slurried 'O'r otherwise trausported £rom eorl preparation plants 
'2l'ft-eT physical 'O'r chemical processing. during cleaning, 'O'r 

concentrating, or other processing or preparation of coal. 

+tr. 13. "Collateral bond" means an indemnity agreement in a sum 
certain payable to the state of North Dakota executed by the 
permittee and which is supported by the deposit with the 
commission of cash, negotiable bonds of the United States or 
of North Dakota, or negotiable certificates of deposit of any 
bank organized 'O'r tra!lsactillg authorized to do business in the 
stat-e Trf North Dakota 'O'r a perfected ±-±en 'O'r security illterest 
±n rea± property. 

+57 14. 11 Combustible material 11 means organic material that is capable 
of burning, either by fire or through a chemical process 
(oxidation), accompanied by the evolution of heat and a 
significant temperature rise. 

-'1-6-:- "Common siz:e comparative balance sheet" nreatTS -it-em amounts 
£rom a number Trf the permittee's 'O'r permit applicant's 
successive :yearly balance sheets arranged s-±de by s-±de ±n a 
single statement followed by common siz:e percentages whereby:-
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a-:- The a-s-s-et ~ ±s assigtted a va±tte 'O'f '01Te ltuttdred 
pet cent. 

b-;- The ~ 'O'f liabilities and 'OWn'e'r equit31 ±s ab-o assigned 
a va±tte 'O'f '01Te hundred percent. 

e-;- E-aclt indhridual asset, liabilit31 and 'OWn'e'r equit31 -item ±s 
'Sh-own as a fraction 'O'f '01Te 'O'f ttre '01Te hundred percent 
totals. 

+?-:- "Common size comparatit!e income statement" nte"an"S a permittee•s 
income statement amounts ~ a number 'O'f st:tccessi\le 31eatll' 
periods arranged rid-e by rid-e ±n a single statement followed 
by contJIIOll size percentages whereb31 rret 'S'a"3:e-s are assigned a 
'01Te hundred percent 1.1alue, and then eaeh statement -item ±s 
'Sh-own as a percentage 'O'f rret sales. 

-tB-7- 15. "Community or institutional building" means any structure, 
other than a public building or an occupied dwelling, which is 
used primarily for meetings, gatherings, or functions of local 
civic organizati~ns, or other community groups; functions as 
an educational, cultural, historic, religious, scientific, 
correctional, mental health, or physical health care facility; 
or is used for public services, including, but not limited to, 
water supply, power generation, or sewage treatment. 

+9-:- 16. 11 Compaction 11 means increasing the density of a material by 
reducing the voids between the particles and is generally 
accomplished by controlled placement and mechanical effort 
such as from repeated application of wheel, track, or roller 
loads from heavy equipment. 

2-&7 17. 11 Complete inspection 11 means an onsite review of a permittee's 
or operator's compliance with all permit conditions and 
requirements imposed under North Dakota Century Code 
chapter 38-14.1 and this article, within the entire area 
disturbed or affected by surface coal mining and reclamation 
operations and includes the collection of evidence with 
respect to every violation of those conditions or 
requirements. 

S+-:- 18. 11 Complete permit application 11 means an application for a 
surface coal mining and reclamation operations permit, which 
contains all information required by North Dakota Century Code 
chapter 38-14.1 and this article, to allow the commission to 
initiate the notice requirements of North Dakota Century Code 
section 38-14.1-18 and a technical review for the purpose of 
complying with the permit approval or denial standards of 
North Dakota Century Code section 38-14.1-21 and of this 
article. 

~ 19. 11 Cooperative soil survey 11 means a field or other investigation 
that locates, describes, classifies, and interprets for use 
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the soils in a given area. Stteh The survey must meet the 
sl:andatds t:rf ttre national cooperative soil survey standards 
and is the type of survey that is nsnall31 made for connl:ies 
operational conservation planning by the United States 
department of agriculture soil conservation service in 
cooperation with agencies of the state and, in some cases, 
other federal agencies. If such the survey is not available 
and a permit applicant is required to~ Stteh a~ have a 
survey ~ he made, the scare t:rf ttre ~ map ptoduced snarr 
scale must be 1:20,000. 

2-3-:- 20. 11 Cropland 11 means land used for the production of adapted crops 
for harvest, alone or in a rotation with grasses and legumes, 
and includes row crops, small grain crops, hay crops, nursery 
crops, orchard crops, and other similar specialty crops. Land 
used for facilities in support of cropland farming operations 
which is adjacent to or an integral part of these operations 
is also included. 

21. 11 Cumulative impact area 11 means the surface and ground water 
systems which may be affected until final bond release by: 

a. The proposed operation and all existing surface coal 
mining and reclamation operations; 

b. Any operations for which a permit application has been 
submitted to the regulatory authority; and 

c. All operations required to meet diligent development 
requirements for leased federal coal for which there is 
actual mine development information available. 

~ 22. 11 Developed water resources 11 means, for land use purposes, 
land used for storing water for beneficial uses such as 
stockponds, irrigation, fire protection, flood control, 
and water supply. 

2-5-:-23. 11 Direct financial interest 11 means ownership or part 
ownership by an employee of lands, stocks, bonds, 
debentures, warrants, partnership shares, or other 
holdings, and also means any other arrangement where the 
employee may benefit from the employee•s holding in or 
salary from coal mining operations. Direct financial 
interests include employment, pensions, creditor, real 
property, and other financial relationships. 

r&-:- 24. 11 Disturbed area 11 means those areas that have been affected 
by surface coal mining and reclamation operations. ~ 
are-as Areas are classified as 11 disturbed 11 until 
reclamation is complete and the performance bond or other 
assurance of performance required by North Dakota Century 
Code chapter 38-14.1 and this article is released. 
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rft-7 25. "Diversion" means a channel, embankment, or other manmade 
structure constructed to divert water from one area to 
another. 

za-:- 26. "Embankment" means an artificial deposit of material that 
is raised above the natural surface of the land and used 
to contain, divert, or store water, support roads or 
railways, or for other similar purposes. 

£-9-:- 27. 11 Emergency spillway" means the spillway designed to convey 
excess water through, over, or around a dam. 

3-&-:- 28. "Employee" means, for purposes of restrictions ori 
financial interests of employees: any person employed by 
the commission as a state employee who performs any 
function or duty under North Dakota Century Code chapter 
38-14.1; advisory board, commission members, or 
consultants who perform any decisionmaking functions for 
the commission under authority of state law or 
regulations; and any other state employee who performs any 
decisionmaking function or duty under a cooperative 
agreement with the commission. This definition does not 
include: the public service commissioners, who file 
annually with the director of the office of surface mining 
reclamation and enforcement, United States department of 
the interior; and members of advisory boards or 
commissions established in accordance with state laws or 
regulations to represent multiple interests, such as the 
North Dakota reclamation advisory committee. 

3+-:- 29. "Ephemeral stream" means a stream which flows only in 
direct response ta precipitation in the immediate 
watershed or in response to the melting of a cover of snow 
and ice, and which has a channel bottom that is always 
above the local water table. 

3z-:- 30. "Essential hydrologic functions" means with respect to 
alluvial valley floors, the role of the valley floor in 
collecting, storing, regulating, and making the natural 
flow of surface or ground water, usefully available for 
agricultural activities, by reason of its position in the 
landscape and the characteristics of its underlying 
material. A combination of those functions provides a 
water supply during extended periods of low precipitation. 

a. The role of the valley floor in collecting water includes 
accumulating runoff and discharge from aquifers in 
sufficient amounts to make the water available at the 
alluvial valley floor greater than the amount available 
from direct precipitation. 

b. The role of the alluvial valley floor in storing water 
involves limiting the rate of discharge of surface water, 
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3-5-;- 31. 

holding moisture in soils, and holding ground water in 
porous materials. 

c. The role of the alluvial valley floor in regulating the 
natural flow of surface water results from the 
characteristic configuration of the channel floodplain and 
adjacent low terraces. 

d. The role of the alluvial valley floor in regulating the 
natural flow of ground water results from the properties 
of the aquifers which control inflow and outflow. 

e. The role of the alluvial valley floor in making water 
usefully available for agricultural activities results 
from the existence of floodplains and terraces where 
surface and ground water can be provided in sufficient 
quantities to support the growth of agriculturally useful 
plants, from the presence of earth materials suitable for 
the growth of agriculturally useful plants, from the 
temporal and physical distribution of water making it 
accessible to plants throughout the critical phases of the 
growth cycle either by flood irrigation or by 
subirrigation, from the natural control of alluvial valley 
floors in limiting destructive extremes of stream 
discharge, and from the erosional stability of earth 
materials suitable for growth of agriculturally useful 
plants. 

11 Existing structure 11 

connection with or to 
reclamation operations 
August 1, 1980. 

means a structure or facility used in 
facilitate surface coal m1n1ng and 
for which construction began prior to 

5-4-:- 32. 11 Extraction of coal as an incidental part 11 means the 
extraction of coal which is necessary to enable government­
financed construction to be accomplished. Only that coal 
extracted from within the right of way, in the case of a road, 
railroad, utility line or other such construction, or within 
the boundaries of the area directly affected by other types of 
government-financed construction, may be considered incidental 
to that construction. Extraction of coal outside the right of 
way or boundary of the area directly affected by the 
construction shall be subject to the requirements of North 
Dakota Century Code chapter 38-14.1 and this article. 

55-;- 33. 11 Fish and wildlife habitat 11 means lands or waters used 
partially or wholly for the maintenance, production, 
protection, or management of species of fish or wildlife. 

3&:- 34. 11 Flood irrigation 11 means, with respect to alluvial valley 
floors, supplying water to plants by natural overflow, or the 
diversion of flows in which the surface of the soil is largely 
covered by a sheet of water. 
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3-T-:- 35. "Fragile lands" means geographic areas containing natural, 
ecologic, scientifit, or esthetic resources that could be 
damaged or destroyed by surface coal m1n1ng operations. 
Examples of fragile lands include valuable habitats for fish 
or wildlife, critical habitats for endangered or threatened 
species of animals or plants, uncommon geologic formations, 
state and national natural landmark sites, areas where mining 
may cause flooding, environmental corridors containing a 
concentration of ecologic and esthetic features, areas of 
recreational value due to high environmental quality, and 
buffer zones adjacent to the boundaries of areas where surface 
coal mining operations are prohibited under North Dakota 
Century Code section 38-14.1-07. 

5-B-:- 36. "Fugitive dust" means that particulate matter not emitted from 
a duct or stack which becomes airborne due to the forces of 
wind or surface coal m1n1ng and reclamation operations or 
both. During surface coal mining and reclamation operations 
it may include emissions from haul roads; wind erosion of 
exposed surfaces, storage piles, and spoil piles; reclamation 
operations; and other activities in which material is either 
removed, stored, transported, or redistributed. 

3-9-;- "Geueral ~ means. w±th respect to hydrology, the 
topographic and ground wat-eT b-asin suttOUltding an extended 
nt:tn:tng p±-an ~ '0'1.'" permit ~ wtri:-dt ±s- o-f sufficient s±te-; 

including ~ e.<tent and depth, to include '01't'e '0'1.'" ITtO'l:"e' 

water sheds containing pet emtial streams and ground wat-eT %'O'tTe"S 

and to a±:1::-ow assessment o-f the probable cumulatit1e impacts on 
the quality and quantity o-f surface and ground wat-eT systems 
±n the bas ins . 

~ 37. "Government-financed construction" means construction funded 
fifty percent or more by funds appropriated from a government 
financing agency 1 s budget or obtained from general revenue 
bonds, but shall not mean government financing agency 
guarantees, insurance, loans, funds obtained through 
industrial revenue bonds or other equivalent, or in-kind 
payments. 

"M-;- 38. · "Government financing agency" means a federal, state, county, 
municipal, or local unit of government, or a department, 
bureau, agency, or office of the unit which, directly or 
through another unit of government, finances construction. 

~ 39. "Ground cover" means the area of ground covered by vegetation 
and the litter that is produced naturally onsite, expressed as 
a percentage of the total area of measurement. 

~ 40. "Ground water" means subsurface water that fills available 
openings in rock or soil materials to the extent that they are 
considered water saturated. 
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¥r:- 41. 11 Half...:shrub 11 means a perennial plant with a woody base whose 
annually produced stems die back each year. 

~ 42. 11 Historic lands 11 means historic or cultural districts, places, 
structures, or objects, including archaeological and 
paleontological sites, national historic landmark sites, sites 
listed on or eligible for listing on the state historic sites 
registry or the national register of historic places, sites 
having religious or cultural significance to native Americans 
or religious groups or sites for which historic designation is 
pending. 

"rfr.- 43. 11 Historically used for cropland 11 means: 

a. Lands that have been used for cropland for any five years 
or more out of the ten years immediately preceding the 
acquisition, including purchase, lease, or option, of the 
land for the purpose of conducting or allowing through 
resale, lease, or option the conduct of surface coal 
mining and reclamation operations; 

b. Lands that the commission determines, on the basis of 
additional cropland history of the surrounding lands and 
the lands under consideration, that the permit area is 
clearly cropland but falls outside the specific five­
years-in-ten criterion, in which case the regulations for 
prime farmland may be applied to include more years of 
cropland history only to increase the prime farmland 
acreage to be preserved; or 

c. Lands that would likely have been used as cropland for any 
five out of the last ten years, immediately preceding such 
acquisition but for the same fact of ownership or control 
of the land unrelated to the productivity of the land. 

~ 44. 11 Hydrologic balance 11 means the relationship between the 
quality and quantity of water inflow to, water outflow from, 
and water storage in a hydrologic unit such as a drainage 
basin, aquifer, soil zone, lake, or reservoir. It encompasses 
the quantity and quality relationships among precipitation, 
runoff, evaporation, and changes in ground and surface water 
storage. 

-4-8-:- 45. 11 Hydrologic regime 11 means the entire state of water movement 
in a given area. It is a function of the climate and includes 
the phenomena by which water first occurs as atmospheric water 
vapor, passes into a liquid or solid form, falls as 
precipitation, moves along or into the ground surface, and 
returns to the atmosphere as vapor by means of evaporation and 
transpiration. 

~ "Important fatmland in1.1entoty ~ lltea1T'S the map pnblished by 
the S"''"rl consetvatiou set1.1ice, a-s teqnited by 7- €-FR 6-:5-T-. that 
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identifies and locates prinre farmland and oth-e-r farmlands 'O'f 
statewide '0'1' ±-oea-:r importance. 

46. "Impounding structure" means a dam, embankment, or other 
structure used to impound water, slurry, or other liquid or 
semiliquid materials. 

-5-e-;- 47. "Impoundment" means a closed basin, naturally formed 
artificially built, which is dammed or excavated for 
retention of water, sediment, or waste. 

or 
the 

5-t-:- 48. "Indirect financial interest" means the same financial 
relationships as for direct ownership, but where the employee 
reaps the benefits of such interests, including interests held 
by the employee's spouse, minor child, and other relatives, 
including in-laws, residing in the employee's home. The 
employee will not be deemed to have an indirect financial 
interest if there is no relationship between the employee's 
functions or duties and the coal mining operation in which the 
spouse, minor children, or other resident relatives hold a 
fi nanci a 1 interest. 

5-r-:- 49. "Industrial and commercial" means, for land use purposes, land 
used for: 

a. Extraction or transformation of materials for fabrication 
of products, wholesaling of products, or for long-term 
storage of products. This includes all heavy and light 
manufacturing facilities such as chemical manufacturing, 
petroleum refining, and fabricated metal products 
manufacture. Land used for facilities in support of these 
operations which is adjacent to or an integral part of 
that operation is also included. Support facilities 
include, but are not limited to, all rail, road, and other 
transportation facilities. 

b. Retail or trade of goods or services, including hotels, 
motels, stores, restaurants, and other commercial 
establishments. Land used for facilities in support of 
commercial operations which is adjacent to or an integral 
part of these operations is also included. Support 
facilities include, but are not limited to, parking, 
storage, or shipping facilities. 

53-:- 50. "Intermittent stream" means a stream or part of a stream that 
flows continuously for at least one month of the calendar year 
as a result of ground water discharge or surface runoff. 

~ 51. "Irreparable damage to the environment" means any damage to 
the environment that cannot be corrected by action of the 
permit applicant or the operator. 
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5-57 52. "Land use" means specific uses or management-related 
activities, rather than the vegetation or cover of the land. 
Land uses may be identified in combination when joint or 
seasonal uses occur. 

56-:- 53. "Leachate" means a 
rock, or waste and 
materials. 

liquid that has percolated through soil, 
has extracted dissolved or suspended 

-s-:t-:- 54. "Materially damage the quantity or quality of water" means, 
with respect to alluvial valley floors, changes in the quality 
or quantity of the water supply to any portion of an alluvial 
valley floor where such changes are caused by surface coal 
m1n1ng and reclamation operations and result in changes that 
significantly and adversely affect the composition, diversity, 
or productivity of vegetation dependent on subirrigation, or 
which result in changes that would limit the adequacy of the 
water for flood irrigation of the irrigable land acreage 
existing prior to mining. 

58-:- 55. "Monitoring 11 means the collection of environmental data by 
either continuous or periodic sampling methods. 

59-:-56. 11 Mulch 11 means vegetation residues or other suitable materials 
that aid in soil stabilization and soil moisture conservation, 
thus providing microclimatic conditions suitable for the 
germination and growth of plants. 

6-9-7 57. 11 Native grassland" means land on which the natural potential 
plant cover is principally composed of native grasses, 
grasslike plants, forbs, anQ shrubs valuable for forage and is 
used for grazing, browsing, or occasional hay production. 
Land used for facilities in support of ranching operations 
which is adjacent to or an integral part of these operations 
is also included. 

6+:- 58. 11 Natural hazard lands 11 means geographic areas in which natural 
conditions exist which pose or, as a result of surface coal 
mining operations, may pose a threat to the health, safety, or 
welfare of people, property, or the environment, including 
areas subject to landslides, cave-ins, large or encroaching 
sand dunes, severe wind or soil erosion, frequent flooding, 
avalanches, and areas of unstable geology. 

6Z-7 59. "Noxious plants 11 means species as defined in North Dakota 
Century Code section 63-01.1-02 that have been included on the 
official state list of noxious weeds. 

&3-:- 60. 11 0ccupied dwelling 11 means any building that is currently being 
used on a regular or temporary basis for human habitation. 

~ 61. 11 0peration plan 11 means a plan submitted by a permit applicant 
which sets forth a detailed description of the surface coal 
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m1n1ng operations proposed to be conducted during the term of 
the permit within the proposed permit area. 

65-:-62. 11 0utslope 11 means the face of the spoil or embankment sloping 
downward from the highest elevation to the toe. 

6-6-:- 63. 11 Partial inspection 11 means an onsite review of a permittee's 
or operator's compliance with some of the permit conditions 
and requirements imposed under North Dakota Century Code 
chapter 38-14.1 and this article and includes the collection 
of evidence of any violation of those conditions or 
requirements. 

trr. 64. "Perennial stream" means a stream or part of a stream that 
flows continuously during all of the calendar year as a result 
of ground water discharge or surface runoff. 

6-6-:- 65. "Performing any function or duty" means those decisions or 
actions which, if performed or not performed by an employee, 
affect surface coal mining and reclamation operations under 
North Dakota Century Code chapter 38-14.1. 

6-9-;- 66. "Permanent diversion" means a diversion remaining after 
surface coal mining and reclamation operations which has been 
approved for retention by the commission and other appropriate 
state agencies. 

67. "Permanent impoundment 11 means an impoundment requested for 
retention as part of the postmining land use by the surface 
owner and approved by the commission and, if required, by 
other state and federal agencies. 

!f-9--:- 68. 11 Person having an interest which is or may be adversely 
affected or person with a valid legal interest 11 includes: 

a. Any person who uses any resource of economic, 
recreational, esthetic, or environmental value that may be 
adversely affected by surface coal mining and reclamation 
operations or any related action of the commission. 

b. Any person whose property is or may be adversely affected 
by surface coal mining and reclamation operations or any 
related action of the commission. 

c. Any federal, state, or local governmental agency. 

7+-:- 69. 11 Precipitation event" means a quantity of water resulting from 
drizzle, rain, snow, sleet, or hail in a limited period of 
time. It may be expressed in terms of recurrence interval. 
"Precipitation event" also includes that quantity of water 
emanating from snow cover as snowmelt in a limited period of 
time. 
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70. "Prime farmland" means those lands defined by the secretary of 
agriculture in 7 CFR 657 and historically used for cropland. 
Prime farmlands are identified based on cooperative soil 
surveys and soil mapping units designated as prime farmland by 
the United States soil conservation service. 

~ 71. 11 Principal shareholder" means any person who is the record or 
beneficial owner of ten percent or more of any class of voting 
stock. 

T-3-:- 72. 11 Principal spillway" means an ungated pipe conduit with 
m1n1mum diameter of twelve inches [30.48 centimeters] 
constructed for the purpose of conducting water through the 
embankment back to streambed elevation without erosion. 

::rrr.- 73. 11 Probable cumulative impacts" means the expected total 
qualitative and quantitative, direct and indirect effects of 
mining and reclamation activities on the hydrologic regime. 

-T-5-:- 74. 11 Probable hydrologic consequence" means the projected result 
of proposed surface coal m1n1ng and reclamation operations 
which may reasonably be expected to change the quantity or 
quality of the surface and ground water; the surface or ground 
water flow, timing, and pattern; the stream channel 
conditions; and the aquatic habitat on the permit area and 
adjacent areas. 

7-fr:- 75. 11 Productivity 11 means the vegetative yield produced by a unit 
area for a unit of time. 

::p:f-;- 76. 11 Prohibited financial interest" means any direct or indirect 
financial interest in any coal mining operation. 

T-8-;- 77. 11 Public building 11 means any structure 
public agency or used principally for 
meetings, or other group gatherings. 

that is owned by a 
public business, 

~ 78. "Public office" means a facility under the direction and 
control of a governmental entity which is open to the public 
on a regular basis during reasonable business hours. 

&&-:- 79. 11 Public park11 means an area dedicated or designated by any 
federal, state, or local agency for public recreational use, 
whether or not such use is limited to certain times or days, 
including any land leased, reserved, or held open to the 
public because of that use. 

&+-;- 80. 11 Public road 11 means a public way for purposes of vehicular 
travel, including the entire area within the right of way, all 
public ways acquired by prescription as provided by statute, 
and all land located within two rods [10.06 meters] on each 
side of all section lines. This definition does not include 
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8%:- 81. 

&3-:- 82. 

those public ways or section lines which have been vacated as 
permitted by statute or abandoned as provided by statute. 

"Qualified laboratory 11 

private consulting firm, 
which can provide the 
under the small operator 

means a designated public agency, 
institution, or analytical laboratory 
required determination or statement 

assistance program. 

11 Recharge capaci tyl' means the abi 1 i ty of the 
underlying materials to allow precipitation and 
infiltrate and reach the zone of saturation. 

soils and 
runoff to 

&6!-;- 83. 11 Recreation 11 means, for land use purposes, land used for 
public or private leisure-time use, including developed 
recreation facilities such as parks, camps, and amusement 
areas, as well as areas for less intensive uses such as 
hiking, canoeing, and other undeveloped recreational uses. 

&5-:- 84. "Recurrence interval" means the interval of time in which a 
precipitation event is expected to occur once, on the average. 
For example, the ten-year, twenty-four-hour precipitation 
event would be that twenty-four-hour precipitation event 
expected to occur on the average once in ten years. Magnitude 
of such events are as defined by the national weather service 
technical paper no. 40, Rainfall Frequency Atlas of the United 
States, May 1961, and subsequent amendments or equivalent 
regional or rainfall probability information developed 
therefrom. 

&6-:- 85. "Reference area" means a land unit maintained under 
appropriate management for the purpose of measuring vegetation 
ground cover, productivity, and plant species diversity that 
are produced naturally or by-crop production methods approved 
by the commission. Reference areas must be representative of 
geology, soil, slope, and vegetation in the permit area. 

86. "Refuse pile" means a surface deposit of coal mine waste that 
does not impound water, slurry, or other liquid or semiliquid 
material. 

87. "Renewable resource lands" means aquifers and areas for the 
recharge of aquifers and other underground waters, areas for 
agricultural or silvicultural production of food and fiber, 
and grazing lands. 

88. "Residential" means, for land use purposes, single-family and 
multiple-family housing, mobile home parks, and other 
residential lodgings. Land used for facilities in support of 
residential operations which is adjacent to or an integral 
part of these operations is also included. Support facilities 
include, but are not limited to, vehicle parking and open 
space that directly relate to the residential use. 
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89. "Return on investment" means the relation of net profit for 
the last yearly period to ending net worth. 

90. "Road" means access and haul roads constructed, used, 
reconstructed, improved, or maintained for use in surface coal 
mining and reclamation operations. A road consists of the 
entire area within the right of way, including the roadbed, 
shoulders, parking and side area, approaches, structures, 
ditches, and such contiguous appendages as are necessary for 
the total structure. 

The term does not include: 

a. Temporary nonsurfaced trails used for vehicle access or 
suitable plant growth material transport where such trails 
do not appreciably alter the original contour. 

b. Coal haulage ramps within the pit area. 

c. Public roads. 

91. "Safety factor" means the ratio of the available shear 
strength to the developed shear stress on a potential surface 
of sliding, or the ratio of the sum of the resisting forces to 
the sum of the loading or driving forces, as determined by 
accepted engineering practices. 

92. "Sedimentation pond" means a primary sediment control 
structure designed, constructed, and maintained in accordance 
with this article and including, but not limited to, a 
barrier, dam, or excavated depression which slows down water 
runoff to allow sediment to settle out. A sedimentation pond 
shall not include secondary sedimentation control structures, 
such as straw dikes, riprap, check dams, mulches, dugouts, and 
other measures that reduce overland flow velocity, reduce 
runoff volume, or trap sediment, to the extent that such 
secondary sedimentation structures drain to a sedimentation 
pond. 

93. "Shelterbelt 11 means a strip or belt of trees or shrubs planted 
by man in or adjacent to a field or next to a farmstead, 
feedlot, or road. Shelterbelt is synonymous with windbreak. 

94. "Significant, imminent environmental harm to land, air, or 
water resources" is determined as fallows: 

a. An environmental harm is any adverse impact on land, air, 
or water resources, including, but not limited to, plant 
and animal life. 

b. An environmental harm is imminent if a condition, 
practice, or violation exists which is causing such harm 
or may reasonably be expected to cause such harm at any 
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time before the end of the reasonable abatement time that 
would be set under North Dakota Century Code section 
38-14.1-28. 

c. An environmental harm is significant if that harm is 
appreciable and not immediately reparable. 

9-lr.- 95. 11 Significant recreational, economic, or other values 
incompatible with surface coal mining operations 11 means those 
significant values which could be damaged by, and are not 
capable of existing together with, surface coal mining 
operations because of the undesirable effects mining would 
have on those values, either on the area included in the 
permit application or on offsite areas which could be affected 
by mining. Those values to be evaluated for their importance 
include: 

a. Recreation, including hiking, boating, camping, skiing, or 
other related outdoor activities. 

b. Agriculture, aquaculture, or production of other natural, 
processed, or manufactured products which enter commerce. 

c. Scenic, historic, archaeologic, esthetic, fish, wildlife, 
plants, or cultural interests. 

95-:- 96. 11 Slope 11 means average inclination of a surface, measured from 
the horizontal. Normally expressed as a unit of vertical 
distance to a given number of units of horizontal distance, 
e.g., 1v to Sh = 20 percent= 11.3 degrees. 

9-er7 9 7 . 11 So il h o r i z on s 11 me an s contra s t i n g 1 aye r s of so il 1 y i n g o n e 
below the other, parallel, or nearly parallel to the land 
surface. Soil horizons are differentiated on the basis of 
field characteristics and laboratory data. The three major 
soil horizons are: 

a. A horizon. The uppermost layer in the soil profile, often 
called the surface soil. It is the part of the soil in 
which organic matter is most abundant, and where leaching 
of soluble or suspended particles is the greatest. 

b. B horizon. The layer immediately beneath the A horizon. 
This middle layer commonly contains more clay, iron, or 
aluminum than the A or C horizons. 

c. C horizon. The deepest 1 ayer of the soil profile. It 
consists of loose material or weathered rock that is 
relatively unaffected by biologic activity. 

9-7--:- 98. 11 Spoil 11 means overburden that has been disturbed during 
surface coal mining operations. 
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9-8-:- 99. "Stabilize" means to control movement of soil, spoil piles, or 
areas of disturbed earth by modifying the geometry of the 
mass, or by otherwise modifying physical or chemical 
properties such as by providing a protective surface coating. 

9-9-:- 100. "Subirrigation" means, with respect to alluvial valley floors, 
the supplying of water to plants from a semisaturated or 
saturated subsurface zone where water is available for use by 
vegetation. Subirrigation may be identified by: 

a. Diurnal fluctuation of 
differences in nighttime 
rates; 

the water table, due to the 
and daytime evapotranspiration 

b. Increasing soil moisture from a portion of the root zone 
down to the saturated zone, due to capillary action; 

c. Mottling of the soils in the root zones; 

d. Existence of an important part of the root zone within the 
capillary fringe or water table of an alluvial aquifer; or 

e. An increase in streamflow or 
levels, shortly after the first 
valley floor. 

a rise 
killing 

in ground water 
frost on the 

+tTe-:- 101. "Substantial legal and financial commitments in a surface coal 
mining operation" means significant investments that have been 
made on the basis of a long-term coal contract in power 
plants, railroads, coal-handling, preparation, extraction or 
storage facilities~ and other capital-intensive activities. 

~ 102. "Successor in i nterest 11 means any person 
rights granted under a permit, by transfer, 
sale of those rights. 

who succeeds to 
assignment, or 

~ 103. "Surety bond" means an indemnity agreement in a sum certain 
payable to the state of North Dakota executed by the permittee 
or permit applicant which is supported by the performance 
guarantee of a corporate surety licensed to do business in the 
state of North Dakota. 

~ 104. "Surface coal m1n1ng operations which exist on the date of 
enactment" means all surface coal mining operations which were 
being conducted on July 1, 1979. 

+-e+:- 105. "Surface m1n1ng activities" means those surface coal m1n1ng 
and reclamation operations incident to the extraction of coal 
from the earth by removing the materials over a coal seam, 
before recovering the coal, or by recovery of coal from a 
deposit that is not in its original geologic location. 
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+&5-:- 106. "Suspended solids" means organic or inorganic materials 
carried or held in suspension in water that will remain on a 
forty-five hundredths micron filter. 

+&6-:- 107. "Tame pasture land" means land used for the long-term 
production of predominantly adapted, domesticated species of 
forage plants to be grazed by livestock or occasionally cut 
and cured for livestock feed. Land used for facilities in 
support of pastureland which is adjacent to or an integral 
part of these operations is also included. 

-T-6-T-:- 108. "Temporary diversion" means a diversion of a stream or 
overland flow which is used during surface coal m1n1ng and 
reclamation operations and not approved by the commission to 
remain after reclamation as part of the approved postmining 
land use. 

109. "Temporary impoundment" means an impoundment used during 
surface coal m1n1ng and reclamation operations, but not 
approved by the commission to remain as part of the postmining 
land use. 

+B-6-:- 110. "Ton" means two thousand pounds avoirdupois [0.90718 metric 
ton]. 

-t-e-9-;- 111 . "Toxic-forming materials" 
which, if acted upon by 
microbiological processes, 
physical conditions in soils 
biota or uses of water. 

means earth materials or wastes 
air, water, weathering, or 

are likely to produce chemical or 
or water that are detrimental to 

++&-:- 112. "Toxic mine drainage" means water that is discharged from 
active or,abandoned mines or other areas affected by coal 
exploration or surface coal mining and reclamation operations, 
which contains a substance that through chemical action or 
physical effects is likely to kill, injure, or impair biota 
commonly present in the area that might be exposed to it. 

+++:- 113. "Transfer, assignment, or sale of rights" means a change in 
ownership or other effective control over the right to conduct 
surface coal mining operations under a permit issued by the 
commission. 

~ 114. "Unconsolidated streamlaid deposits holding streams" means, 
with respect to alluvial valley floors, all floodplains and 
terraces located in the lower portions of topographic valleys 
which contain perennial or other streams with channels that 
are greater than three feet [0.91 meters] in bankfull width 
and greater than six inches [15.24 centimeters] in bankfull 
depth. 
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++3-:- 115. 11 Undeveloped rangeland 11 means, for purposes of alluvial valley 
floors, lands generally used for livestock grazing where such 
use is not specifically controlled and managed. 

~ 116. 11 Upland areas 11 means, with respect to alluvial valley floors, 
those geomorphic features located outside the floodplain and 
terrace complex, such as isolated higher terraces, alluvial 
fans, pediment surfaces, landslide deposits, and surfaces 
covered with residuum, mud flows or debris flows, as well as 
highland areas underlain by bedrock and covered by residual 
weathered material or debris deposited by sheetwash, rillwash, 
or windblown material. 

-H-5-=- 117. 11 Valid existing rights 11 means: 

a. Except for roads: 

(1) Those property rights in existence on August 3, 1977, 
that were created by a legally binding conveyance, 
lease, deed, contract, or other document which 
authorizes the permit applicant to produce coal by a 
surface coal mining operation; and 

(2) The person proposing to conduct surface coal mining 
operations on such lands either: 

(a) Had been validly issued or had made a good faith 
attempt to obtain, on or before August 3, 1977, 
all state and federal permits necessary to 
conduct such operations on those lands; or 

(b) Can demonstrate to the commission that the coal 
is both needed for, and is immediately adjacent 
to, an ongoing surface coal mining operation for 
which all permits were obtained prior to 
August 3, 1977. 

b. For roads: 

(1) A recorded right of way, recorded easement, or a 
permit for a road recorded as of August 3, 1977; or 

(2) Any other road in existence as of August 3, 1977. 

c. Interpretation of the terms of the document relied upon to 
establish valid existing rights shall be based either upon 
applicable North Dakota case law concerning interpretation 
of documents conveying mineral rights or, where no 
applicable North Dakota case law exists, upon the usage 
and custom at the time and place where it came into 
existence, and upon a showing by the applicant that the 
parties to the document actually contemplated a right to 
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conduct the same surface m1n1ng activities for which the 
applicant claims a valid existing right. 

d. 11 Valid existing rights 11 does not mean mere expectation of 
a right to conduct surface coal mining operations. 

++6-:- 118. 11 Viable economic unit 11 means, with respect to prime farmland, 
any tract of land identified as prime farmland by the state 
conservationist of the soil conservation service that has been 
historically used for cropland. 

-H-7-:- 119. 11 Violation notice 11 means any written notification from a 
governmental entity of a violation of law, whether by letter, 
memorandum, legal or administrative pleading, or other written 
communication. 

++6-:- 120. 11 Water table 11 means the upper surface of a zone of saturation, 
where the body of ground water is not confined by an overlying 
impermeable zone. 

+t-9-;- 121. 11 Willful violation 11 means an act or omission which violates 
North Dakota Century Code chapter 38-14.1, this article, or 
individual permit conditions, committed by a person who 
intends the result which actually occurs. 

~ 122. 

~ 123. 

11 Woodland 11 means land where 
vegetation is trees or shrubs. 
wooded ~ and shelletbelts 
by l1l"'a1T7 

11 Woody plants 11 means trees, 
vines. 

the primary premining natural 
!:fh-±s includes b-oth na Ltu: al 

and -ottrer W"O"''dy p 1 ant ing s m-ad-e 

shrubs, half-shrubs, and woody 

History: Effective August 1, 1980; amended effective June 1, 1983; 
April 1, 1985; June 1, 1986; January 1, 1987; May 1, 1990. 
General Authority: NOCC 38-14.1-03, 38-14.1-38 
Law Implemented: NDCC 38-14.1-02, 38-14.1-03, 38-14.1-21, 38-14.1-38 

69-05.2-01-03. Promulgation of rules - Notice - Hearing. 

1. The commission may, at any t-:blte and on ±t-s own motion, propose 
te ptomalgate new rules under this article or te amend propose 
amendments or tepeal repealers of any rule under this article 
and~ will hold a public hearing in accordance with the 
procedures-or-this section. 

2. Any person or governmental agency may at any t±me petition the 
commission to adopt new rttTe3 or te, amend, or repeal any rule 
under this article. Upon receipt of the petition, the 
commission~ will determine if the petition ~ £arth 
facts, technical jastificatiou, and -htw wh±eh may pto"ide 
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provides a reasonable basis for proposing the issuance, 
amendment, or repeal of a rule. 

3. If the commission determines t1nrt the petition has a 
reasonable basis, the commission will propose the rule, 
amendment, or repealer and hold a public hearing sna±T be heTd 
on any proposed adoption, amendment, 'V'r repeal o-f rul-e-s tt11'de1:' 
th±s article the proposal. 

4. The commission sna±T eattse will publish notice of the date, 
time, and place of the public hearing t-o be published in the 
official newspapers of each county in which surface coal 
mining operations occur and in other daily newspapers of 
general circulation in the general vicinity of such those 
counties. 

5. The commission will publish notice of hearing sna±T be 
published once not less than thirty days before the hearing 
date set -for hearing and sna±T will advise a 11 interested 
persons of the opportunity to submit written comments and to 
appear and testify at the public hearing to offer oral 
testimony. 

6. The period -for public comment period on the proposed adoption, 
amendment, or repeal of any rule under this article sha±± will 
close at the end of the public hearing, unless extended by the 
commission. 

7. The commission sha±± will consider all written comments and 
oral testimony received before r±na± adoption, amendment, or 
repeal of any rule under this article. 

History: Effective August 1, 1980; amended effective June 1, 1983~ 
May 1, 1990. 
General Authority: NDCC 28-32-02, 38-14.1-03 
Law Implemented: NDCC 28-32-02, 38-14.1-34, 38-14.1-41 

69-05.2-01-04. Notice of citizen suits. 

1. A person who intends to initiate a civil action on one 1 s own 
behalf under North Dakota Century Code section 38-14.1-40 
shall give notice of intent to do so. 

2. Notice shall be given by certified mail to the commission. 

3. Notice shall be given by certified mail to the alleged 
violator, if the complaint alleges a violation of North Dakota 
Century Code chapter 38-14.1, this article, a permit 
condition, or any orders issued by the commission order. 

4. Service of notice um:rer th±s section is complete upon mailing 
to the last known address of the person being notified. 
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5. A person g1v1ng notice regarding an alleged violation shall 
state, to the extent known: 

6. 

a. Sufficient information to identify the provision of North 
Dakota Century Code chapter 38-14.1, this article, a 
permit or order allegedly violated. 

b. The act or omission alleged to constitute a violation. 

c. The name, address, and telephone numbers of the person or 
persons responsible for the alleged violation. 

d. The date, time, and location of the alleged violation. 

e. The name, address, and telephone number of the person 
giving notice. 

f. The name, address, and telephorie number of legal counsel, 
if any, of the person giving notice. 

A person giving notice 
to perform a mandatory 
Code chapter 38-14.1 
extent known: 

of an alleged failure by the commission 
act or duty under North Dakota Century 
or this article shall state, to the 

a. The prov1s1on containing the mandatory act or duty 
allegedly not performed. 

b. Sufficient information to identify the omission alleged to 
constitute the failure to perform a mandatory act or duty. 

c. The name, address, and telephone number of the person 
giving notice. 

d. The name, address, and telephone number of legal counsel, 
if any, of the person giving notice. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-40 

69-05.2-01-05. Computation of time. 

1. Except as otherwise provided, computation of time under tn±s 
atticle is based on calendar days. 

2. In computing any period of prescribed time, the beginning day 
tm wtr±eh the designated petiod trf t-±me begins is not included. 
The last day o£ the period is included unless ,it is a 
Saturday, Sunday, or legal holiday on which the commission is 
not open for business, in which event the period runs until 
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the end of the next day which is not a Saturday, Sunday, or 
legal holiday. 

3. Intermediate Saturdays, Sundays, and legal holidays are 
excluded from the computation when the period o£ ptesct ibed 
t-±nre is seven days or less. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NOCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-03 

69-05.2-01-06. Intervention. 

1. Any person, including any department, agency, or 
instrumentality of the state, local, or federal government, 
may petition far ~ to intervene at any stage of a 
proceeding conducted under North Dakota Century Code chapter 
38-14.1 or this article. 

2. -A The petitioner far~ t-a iutetveue shall incorporate ±n 
th-e petition a statement setting forth the interest of the 
petitioner and, where required, a showing of why the 
petitiomn's interest is or may be adversely affected. 

3. The commission sha±± will grant intervention where the 
petitioner: 

a. Had a statutory right to initiate the proceeding in which 
the petitioner wishes to intervene; or 

b. Has .an interest which is or may be adversely affected by 
the outcome of the proceeding. 

4. If neither subdivision a nor subdivision b of subsection 3 
apply, the commission sha±T will consider the following in 
determining whether intervention is appropriate: 

a. The nature of the issues; 

b. The adequacy of representation of petitioner's interest 
which is provided by the existing parties to the 
proceeding; 

c. The petitioner's ability o£ th-e petitioner to present 
relevant evidence and argument; and 

d. The effect of intervention on the 
implementation of its statutory mandate. 

commission's 

5. Any person, including any department, agency, or 
instrumentality of the state, local, or federal government, 
granted ~ t-a intetvene intervention in a proceeding may 
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participate ±n 'S'tt'C'h pxoceeding as a full party. If an 
intervenor wishes to participate in a limited capacity, the 
extent and the terms of the participation sha±T will be in the 
discretion of the commission. --

History: Effective June 1, 1983; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-03 

69-05.2-01-07. Petitions for award of costs and expenses- Answer 
- Awards - Judicial review. 

1. Any person may file a petition for an award of costs and 
expenses, including attorneys' fees, reasonably incurred as a 
result of that pexson's participation in any administrative 
proceeding under North Dakota Century Code chapter 38-14.1 or 
this article, which results in a final order being issued by 
the commission. 

2. The petition -fer an . awa:rcl 'Of eo-st-s am:i expenses, including 
attoxneys' 'fees-; must be filed w±th the commission within 
forty-five days 'Of after receipt of 'S'tt'C'h the order. Failure 
to ntake a timely filing 'Of the petition file may constitute a 
waiver of the right to 'S'tt'C'h an award. 

3. f!t. The petition £fted: ttttt:ter th-is section sha±T must include the 
name of the person from whom costs and expenses--are sought, 
and the following shaH b-e submit ted ±n sttppox t 'Of the 
petition: 

a. An affidavit setting forth in detail all costs and 
expenses, including attorneys' fees, reasonably incurred 
for, or in connection with, the pexsours participation in 
the proceeding; 

b. Receipts or other evidence of SttCh those costs and 
expenses; and 

c. Where attorneys' fees are claimed, evidence concerning the 
hours expended on the~. the customary commercial rate 
'Of payment for SttCh similar services in the area, and the 
experience, reputation, and ability of the indio idnal o-r 

individuals performing the services. 

4. Any person served with a copy of the petition shaH have has 
thirty days from service 'Of the petition within wh±ctt to file 
an answer t'O SttCh petition. 

5. Appropriate costs and expenses, including attorneys' fees, may 
be awarded: 
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a. To any person from the permittee if the person initiates 
any administrative proceedings reviewing enforcement 
actions, upon a finding that a violation of North Dakota 
Century Code chapter 38-14.1, this article, or the permit 
~ occurred, or that an imminent hazard existed, or to 
any person who participates in an enforcement proceeding 
where such a finding is made if the commission determines 
that the person made a substantial contribution to the 
full and fair determination of the issues. 

b. To any person, other than a permittee or the permittee's 
representative, from the commission if the person 
initiates or participates in any proceeding under North 
Dakota Century Code chapter 38-14.1 or this article upon a 
finding that the person made a substantial contribution to 
a full and fair determination of the issues. 

c. To a permittee from the commission when the permittee 
demonstrates that the commission or its authorized 
representative issued a cessation order, a notice of 
violation, or an order to show cause why a permit should 
not be suspended or revoked, in bad faith and £or the 
puxpose o-f haxassing to harass or embarxassiug embarrass 
the permittee. 

d. To a permittee from any person where the permittee 
demonstrates that the person initiated a proceeding under 
North Dakota Century Code section 38-14.1-30 or 
participated in Stteh a the proceeding in bad faith £or the 
puxpose o-f haxassing to""harass or embaxxassing embarrass 
the permittee. 

e. To the commission where it demonstrates that any person 
applied for review pursuant to North Dakota Century Code 
section 38-14.1-30 or that any person participated in such 
a the proceeding in bad faith and £or the puxpose o-f 
ha;:-;;;sing to harass or emhaxxassing embarrass the 
government. 

6. An award under this section may include: 

a. All costs and expenses, including attorneys' fees and 
expert witness fees, reasonably incurred as a result of 
initiation or participation in a proceeding under North 
Dakota Century Code chapter 38-14.1 or this article; and 

b. All costs and expenses, including attorneys' fees and 
expert witness fees, reasonably incurred in seeking the 
award. 

7. Any person aggrieved by a decision concexning on the award of 
costs and expenses in an administrative proceeding under North 
Dakota Centuxy €-crd-e c!taptex 38 l'i.l or th±s article 'S'iTa:1:± inrlre 
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the r±ght te judicial may seek review of such the decision, 
puiSuant te under North Dakota Century Code section 
38-14.1-35. 

History: Effective June 1, 1983; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-35, 38-14.1-36 

69-05.2-02-01. Powers and duties of the commission relative to 
restrictions on financial interests. The commission~ will: 

1. Prot>ide advice. assistance. and guidance 
assist, and guide employees required to 
pursuant te under section 69-05.2-02-02. 

te ~ Advise, 
file statements 

2. Promptly review the statement 'O"'f employment and financial 
interests and sapplements. ±f any; filed by ea:ch an emp 1 oyee-; 
te deteunine ±f th-e employee ha-s correctly identified i:tto-s-e 
listed employment and financial interests wlT±eh: constitute a 
dh ec t o-r indit ec t 
sarface 'C'O'rl mining 
interests. 

financial 
operation 

interest ±n an undergro1:11td o-r 
on prohibited financial 

3. Resolve prohibited financial interest sit1:1atioits interests by 
ordering o-r initialing remedial action or by reporting the 
violations to the director of the office of surface mining 
reel amat ion and enforcement within the United States 
department 'O"'f th-e inlcxior who is responsible for initiating 
action te impose seeking penalties. 

4. Certify on that each statement that ret>iew has been made. that 
has been reVieWed and any prohibited financial interests, ±f 
any; have been res o l v ed, and that rro 'O"i:trer pr oh ib it ed 
interests have been identified from the statement. 

5. Furnish a blank statement forty-five days ±n adoance 'O"'f before 
the filing date established by subsection 1 of section 
69-05.2-02-04 to each employee required to file a statement. 

6. Inform am1t1ally Annually inform each employee required to file 
a statement of the name, address, and telephone number of the 
person whom they may contact for advice and counseling. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-38 
Law Implemented: NDCC 38-14.1-38 

69-05.2-02-02. Duties of employees relative to restrictions on 
financial interests. Employees performing any functions or duties under 
North Dakota Century Code chapter 38-14.1 shall: 
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1. Have no dhect or indirect financial interest ±n 'C'0'1rl: mining 
operations prohibited fi nanci a 1 interests. 

2. File a "f-tttl:y completed complete statement of employment and 
financial interest with the commission upon enhance t-o dttty 
beginning employment and annually thereafter on the specified 
filing date. 

3. Comply with directives issued by persons responsible for 
approving each statement and comply with directives issued by 
those persons responsible for ordering remedial action. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-38 
Law Implemented: NDCC 38-14.1-38 

69-05.2-02-03. Penalty for failure to file statement. An 
employee who fails to file the required statement o-£ employment and 
financial interests stnrl± he ..:!....?. subject to removal :from ttre employee's 
posit: ion. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-38 
Law Implemented: NDCC 38-14.1-38 

69-05.2-02-04. Filing dates. 

1. Employees performing functions or duties under North Dakota 
Century Code chapter 38-14.1 shall file annually on February 
first o-£ each year or on such other date as may he provided by 
the commission. 

2. New employees hired, appointed, or 
functions or duties under North Dakota 
38-14.1 w±r± he are required to file 
to duty upon beginning employment. 

transferred to perform 
Century Code chapter 

rl ttre t-±nte 0"£ en t r anc e 

3. New employees are not required to file an annual statement on 
the subsequent annual filing date if this date occurs within 
two months after filing their initial statement was £±red. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-38 
Law Implemented: NDCC 38-14.1-38 

69-05.2-02-05. Reporting requirements. 

1. Each employee required to file a statement o-£ employment: and 
fiuancial interests shall report, on the form provided by the 
commission, all employment and financial interests of the 

362 



employee, the employee's spouse, minor children, or other 
relatives who are full-time residents of the employee's home. 
!flre report shaH b-e '01t a rortn provided by 'the COilllllission. 

2. Listing 'O'f a:H: All of the following financial interests-:- !flre 
statement wiH set furttt 'the following information regarding 
tm'Y financial interest must be listed: 

a. Employment. Any continuing financial interests in 
business entities and nonprofit organizations through a 
pension or retirement plan, shared income, salary, or 
other income arrangement as a result of prior or current 
employment. The employee, the employee's spouse, or other 
resident relative is not required to report a retirement 
plan from which the employee will receive a guaranteed 
income. A guaranteed income is one wh±ch ±s unlikely to 
be changed as a result of commission actions ~by the 
commission. 

b. Securities. Any financial interest in business entities 
and nonprofit organizations through ownership of stock, 
stock options, bonds, securities or other arrangements, 
including trusts. An employee is not required to report 
holdings in widely diversified mutual funds, investment 
clubs, or regulated investment companies not specializing 
in underground and surface coal mining operations. 

c. Real property. Ownership, lease, royalty, or other 
interests or rights in land or minerals. Employees are 
not required to report lands developed and occupied for a 
personal residence. 

d. Creditors. Debts owed to business entities and nonprofit 
organizations. Employees are not required to report debts 
owed to financial institutions, such as banks, savings and 
loan associations, and credit unions, which are chartered 
to provide commercial or personal credit. Also excluded 
are charge accounts and similar short-term debts for 
current and ordinary household and living expenses. 

3. Employee certification, and, if applicable, a listing of 
exceptions-:-.!_ 

a. The statement will provide for a signed certification by 
the employee that to the best of the employee's knowledge: 

(1) None of the listed financial interests represent an a 
prohibited financial interest -±rt an andergroand ~ 
sarface 'C"'<rl: mining operation except as specifically 
identified and described by the employee as part of 
the certificate statement; and 
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(2) The information shown on the statement is true, 
correct and complete. 

b. An employee is expected to have complete knowledge of the 
employee's personal involvement in business enterprises 
such as a sole proprietorship and partnership, the 
employee's outside employment and the outside employment 
of the spouse and other covered relatives, and be aware of 
the information contained in the annual financial 
statement or other corporate or business reports ronthrely 
circulated to investors or routinely made available to the 
public. 

c. The exceptions shown in the employee certification V"f the 
~must provide enough information for the commission to 
determine the existence of a direct or indirect financial 
interest. Accordingly, the exceptions should: 

d. 

(1) List the financial interests. 

(2) Show the number of shares, estimated value, or annual 
income of the financial interests. 

(3) Include any other information which the employee 
believes should be considered in determining whether 
o-r not the interest represents a is prohibited 
interest. 

Employees are 
their direct 
signing the 
certification 
interests may 

cautioned to give serious consideration to 
and indirect financial interests before 

statement of certification. Signing the 
without listing known prohibited financial 
be cause for imposing penalties. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NOCC 38-14.1-38 
Law Implemented: NOCC 38-14.1-38 

69-05.2-02-06. Gifts and gratuities. 

1. Except as provided in subsection 2, employees shall not 
solicit or accept, directly or indirectly, any gift, gratuity, 
favor, entertainment, loan, or any other thing of monetary 
value from a coal company which: 

a. Conducts or is seeking to conduct, operations or 
activities that are regulated by the commission; or 

b. Has interests that may be substantially affected by the 
performance or nonperformance of the employee's official 
duty. 
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2. The prohibitions in subsection 1 do not apply in the context 
of obvious family or personal relationships, such as those 
between the parents, children, or spouse of the employee and 
the employer, when the circumstances make it clear that it is 
those relationships rather than the business of the persons 
concerned which are the motivating factors. An employee may 
accept: 

a. Food and refreshments of nominal value on infrequent 
occasions in the ordinary course of a luncheon, dinner, or 
other meeting where an employee may properly be in 
attendance; and 

b. Unsolicited advertising or promotional material, such as 
pens, pencils, note pads, calendars and other items of 
nominal value. 

3. An employee who violates the prov1s1ons of this section shall 
be subject to removal f'rom the employee's position. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NOCC 38-14.1-38 
Law Implemented: NDCC 38-14.1-38 

69-05.2-02-07. Remedial action to resolve prohibited interests. 

1. Remedial action to effect resolutions. If an employee has a 
prohibited financial interest, the commission ~ will 
promptly advise order the employee that temedial action which 
w±H to resolve the ptohibited intetest ±s teqahed it within 
ninety days. 

2. Remedial action may include: 

a. Reassignment o-f the employee to a position wtri:clr petforms 
having no function or duty under North Dakota Century Code 
chapter 38-14.1; 

b. Divestiture of the prohibited financial interest; or 

c. Other appropriate action which either 
prohibited interest or eliminates the 
creates the conflict. 

eliminates the 
situation which 

3. Reports of noncompliance. H ninety days 'd'fi:oe'r -an employee 
ha-s b-e-en notified t-o i:-ake temedial action that employee ±s not 
-in compliance w-ith the reqairements o-f No-rth Dakota Centaty 
6-otte chapter 30 1~.1 ami th±s chapter, the commission ~ 
report the -£-acts o-f the sitaation The commission will report 
unresolved cases to the director of the office of surface 
mining reclamation and enforcement within the United States 
department o-f the iutetior who~ will determine whether 
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action t-o impose to seek penalties shonld b-e initiated. The 
report shaTr will include the original or a certified true 
copy of the--effiployee 1 s statement and any other pertinent 
information pertinent t-o the determinatiou, including a 
statement of current actions be±ng taken at ttre ~the 
report ±s rrta-Je. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NOCC 38-14.1-38 
Law Implemented: NDCC 38-14.1-38 

69-05.2-02-08. Appeal from order for remedial action. 
emplo~ee aggrieo;~ed by an 'CTr'd:er £-err remedial action t-o resol~e prohibited 
financial interests nray reqnest revie~>G o-f ttre o-rder ~>Githin thirty day's 
~ ttre 'O'r'd-er W"aS" issned by filing a written reqnest £-err re~iew, 

stating ttre reasons Lherefot, rith ttre sectctat:y o-f the commission £-err 

presentation t-o the commission £-err -it-s deliberation and :f±na± decision 
Any employee aggrieved by a commission order to resolve prohibited 
financial interests may submit a request for review to the commission 
secretary within thirty days. The commission sna±± will act on the 
request £or te~iew within thirty days and sna±± notify the aggrieved 
employee of tne±r the decision in writing. If the employee does not 
agree with the writtendecision o-f ttre commission, the employee may 
appeal, in writing, to the director of the central personnel division 
for a review. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-38 
Law Implemented: NDCC 38-14.1-38 

69-05.2-03-01. Incidental coal extraction Possession of 
documents. Any person conducting coal extraction as an incidental part 
of government-financed construction is responsible for possessing, on 
ttre site o-f the e.<traction opetation, the documentation required by 
section 69-05.2-03-02. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NOCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-37 

69-05.2-03-02. Incidental coal extraction - Information to be 
maintained onsite. Any person extracting coal incident to 
government-financed highway or other construction who extracts more than 
two hundred fifty tons [226.80 metric tons] o-f~ or affects ~than 
two -aere-s t-e-:-8+ hcctates] shall maintain, on the site o-f the e.draction 
operation and available £-err inspection, documents which show: 

1. A description o-f Describe the conshnction project. 
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2. The Show the exact location of the construction, right of way, 
or the boundaries of the area which will be directly affected 
by the COliS h UC t ion. 

3. The Identify 
financing and 
including the 
represented by 

the government agency wh±eh ±s providing the 
the kind and amount of public financing, 

percentage of the entite coushuction all costs 
the government financing. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-37 

69-05.2-04-01. 
review procedures. 

Areas unsuitable for mining - Permit application 

1. t:fp-on teceipt 'O"f a complete application £or a sutface eo-a± 
mining am:!: teclamation opetatiou petmit, the The commission 
~will review the complete permit application-to determine 
whether sutface eo-a± mining the proposed operations are 
limited or prohibited under North Dakota Century Code section 
38-14.1-07 on the rands which WOtt±U be distutbed by the 
proposed operation. 

2. Where the proposed operation would be located on any lands 
listed in subsections 1 through 5 of North Dakota Century Code 
section 38-14.1-07, the commission ~ will reject the 
application if the petmit applicant had no valid existing 
rights for the area on August 3, 1977, or if the operation did 
not exist on that date. The national park service or the 
United States fish and wildlife service will be notified of 
requests for a determination of valid existing rights 
pertaining to areas under their jurisdiction and shall have 
thirty days from receipt of notification to respond. A 
further thirty days will be granted upon request. If no 
timely response is received, the commission may make the 
necessary determinations based on available information. 

3. Wl:rere the ptoposcd opetation WOtt±U include fedetal rands 
within the boundaties 'O"f any national fotest, and: the petmit 
applicant ~ a dctetmination ttrat mining ±s petmissible 
tnTde-r subsection ~ 'O"f N-orth Dakota Centuty 6o-cl:e 
section 38 14.1 07. the pe11nit applicant: ~ submit: a pctmit 
application Applications for mining federal lands within a 
national forest must also be submitted to the office of 
surface mining reclamation and enforcement 'O"f the United 
St:atcs dcpatt:mcnt: 'O"f the intcriot for processing under 30 CFR 
subchapter D to determine if mining is permissible under 
subsection 2 of North Dakota Century Code section 38-14.1-07. 

4. Where the proposed mining operation ±s -t-o will be conducted 
within one hundred feet [30.48 meters] measured horizontally 
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of the outside right-of-way line of any public road (except 
where mine access roads or haulage roads join such right-of­
way line) or where the permit applicant proposes to relocate 
any public road, the commission~ will: 

a. Require the permit applicant to obtain necessary approvals 
of the road authority w-ith jar isdiclion O"'1"e'r' the pnblic 
road. 

b. Provide £o-r the following. a-s appropriate, if not included 
in the road authority's approva 1 process by the atttltor ity 
w-ith jnrisdiction 'OV'C"r the pnblic road: 

(1) An opporl::nnity Opportunity for a public hearing rl 
wh-±ch any member o-f the public may participate ±n the 
locality o-f the proposed ntining operations 'fe-r the 
purpose o-f determining in the locality of the 
proposed operations to determine whether the 
interests of the public and affected landowners will 
be protected. 

(2) Notice of a public hearing and publication of it in a 
newspaper of general circulation in the affected 
locale o-f a public hearing at least two weeks before 
the hearing. 

(3) M-ake a: Its written finding b-ase-d ttp'01! information 
received rl the pttblic hearing findings within thirty 
days after completion o-f the hearing a-s t'O' on whether 
the interests of the public and affected landowners 
will be protected -from the proposed mining 
operations. 

5. Wh-e-r-e the proposed surface =rl mining operations wottl:-d b-e 
conducted within five hundred -fe-et [152.40 meters] measured 
horizontally o-f any occupied dwelling or furm building, the 
permit applicant: ~ submit w-ith the application The 
applicant shall also submit the following, if applicable: 

a. If proposed operations are to be conducted within five 
hundred feet [152.40 meters] of any occupied dwelling, a 
written waiver from the owner o-f the dwelling, consenting 
to such operations within a closer distance o-f ttre 
dwellL~ as specified in the waiver and stating that the 
owner and signator had the legal right to deny mining and 
waived that right. The waiver must be knowingly made and 
separate from a lease or deed unless the lease or deed 
contains an explicit waiver. 

(1) Where the applicant for a permit after August 3, 
1977, had obtained a valid waiver prior to August 3, 
1977, from the owner of an occupied dwelling to mine 
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within five hundred feet [152.40 meters] of Stteh the 
dwelling, a new waiver sha±± ~not he required. 

(2) Where the applicant for a permit after August 3, 
1977, had obtained a valid waiver as required under 
this subsection from the owner of an occupied 
dwelling, that waiver sha±± nmain is effective 
against subsequent purchasers who had actual 
knowledge or constructive notice of the existing 
waiver at the time of purchase. 

b. If proposed operations are to be conducted within five 
hundred feet [152.40 meters] of a farm building, 
documentation showing that- the ptol1isions 'O'f compliance 
with North Dakota Century Code chapter 38-18 ~ been 
complied w-ith. 

6. Where the ptoposed sutface C'01rl: nt:uu11g operation is proposed 
to come within three hundred feet [91.44 meters] of any public 
park or any places listed on the national register of historic 
places or the state historic sites registry, the commission 
sha±± will transmit to the appropriate federal, state, or 
local agencies w-ith jutisdiction ove:r.:- "01:" a: statuloty "01:" 

tegalaloty tesponsibilily -fO"r the p-a1."'k "01:" hislotic phee a 
copy of the completed permit application containing the 
following: 

a. A request for that- agenq's agency approval or disapproval 
of the operations. 

b. A notice~ the apptoptiate requiring agency that~ mast 
tespond response within thirty days from receipt of the 
request. 

7. A commission determination by the commission that a person 
holds or does not hold a valid existing right or that surface 
coal mining operations did or did not exist on August 3, 1977, 
sha±± he is subject to adminisltathe review under North 
Dakota Century Code sectio11 sections 38-14.1-30 and judicial 
teoiew tnTde-r N-o-rth Dakota Cenlat:Y e-o-de section 38-14.1-35. 

History: Effective August 1, 1980; amended effective June 1, 1986~ 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-04, 38-14.1-07 

69-05.2-04-02. Areas unsuitable for m1n1ng Exploration. 
Designation of any area as unsuitable for all or certain types of 
surface coal m1n1ng operations putsuant ~ under North Dakota Century 
Code section 38-14.1-05 and tegulations 'O'f---uiis chapter does not 
prohibit coal exploration operations ±n the ~ if conducted ±n 
accotdance w-ith according to North Dakota Century Code chapter 38-12.1 
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and th-e t egulations pt omulgated thereunder chapter 43-02-01. 
Exploration operations on any lands designated unsuitable for surface 
earl mining operations must be approved by the appropriate state agency 
to ensure that exploration does not interfere with any value for which 
the area has b-een was designated unsuitable T-ar surface earl mining. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-08 

69-05.2-04-03. Areas unsuitable for mining 
designating lands unsuitable. 

Petitions for 

1. Right to petition. Any person having an interest which is or 
may be adversely affected has ttte right ~ may petition the 
commission to ha-ve an ar-ea designated as designate an area 
unsuitable for surface coal mining operations, or ~ nave 
terminate an existing designation terminated. Petitions must 
be in writing, and signed and acknowledged by the petitioner. 

2. Designation. A petitionee sha:H petition to designate must 
include the followiug iuformatiou ±n the petition: 

a. The A United States geological survey topographic map 
showing the perimeter, location~ and size of the area 
coveted by the pelitiou. 

b. Allegations of facts mni supporting evideuce, covering all 
lands in the petition area, which wonTJ tend to establish 
that the area is unsuitable for all or certain types of 
surface eaa± mining operations. This information must 
meet the criteria in North Dakota Century Code section 
38-14.1-05 and assume that mining practices required under 
this article would be followed if the area were to be 
mined. Each of the allegations should be specific as to 
the m1n1ng operation, if known, and the portion of the 
petitioned area and the petitioner 1 s interests, and be 
supported by evidence that tends to establish the validity 
of the allegation for the mining operation or portion of 
the area. 

c. A description of how m1n1ng ~the area has affected or 
may adversely affect people, land, air, water, or other 
resources. 

d. The petitioner•s name, address, and telephone number. 

e. Identification ~ the The petitioner 1 s interest which is 
or may be adversely affected. 

f. Any other readily available information required by the 
commission. 
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3. Termination. A petitionet smd-3::- petition to terminate must 
include ttre following infotmation -±rt ttre petition: 

a. The A United States geological survey topographic map 
showing the perimeter, location~ and size of the area 
coveted by ttre petition. 

b. Allegations O"f £act-s ~ suppottiug e\1idence, m:rt:­
contained -±rt ttre tecotd O"f ttre ptoceeding -±rt wh±ch the 
area wa-s designated unsuitable, wh±ch W'Ot1"l-d t-end t-o 
establish ttre statements o-r allegations, 'd1T'd wh±ch 
statements o-r allegations indicate tlnrt- ttre designation 
should b-e tetminated b-a-se-d "Ort Allegations of facts 
covering all lands for which termination is proposed. 
Each allegation must be specific as to the m1n1ng 
operation, if any, and to the portions of the area and 
petitioner 1 s interests to which the allegation applies. 
The allegations must be supported by evidence not 
contained in the record of the designation proceeding that 
tends to establish their validity for the mining operation 
or portion of the area, assuming that mining practices 
required under this article would be followed were the 
area to be mined. For areas previously and unsuccessfully 
proposed for termination, significant new allegations of 
facts and supporting evidence must be presented. 
Allegations and supporting evidence should be specific to 
the basis for which the designation was made and tend to 
establish that the designation should be terminated on the 
following bases: 

(1) The nature or abundance of the protected resource or 
condition or other basis of the designation if the 
designation was based on ctitetia fottnd ±n 
subsection 2 of North Dakota Century Code section 
38-14.1-05; 

(2) Reclamation now being technologically 
economically feasible, if the designation was 
on ttre ctitetia fottnd ±n subsection 1 of North 
Century Code section 38-14.1-05; or 

and 
based 

Dakota 

(3) The resources or condition not being affected by 
surface coal mining operations, or in the case of 
land use plans, not being incompatible with sutface 
'C"O"a'l- mining those operations during and after mining, 
if the designation was based on the ctitetia £ottnd -±n 
subsection 2 of North Dakota Century Code section 
38-14.1-05. 

c. The petitioner 1 s name, address, and telephone number. 
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d. Identification o-f the The petitioner 1 s interest which is 
or may be adversely affected by the continuation of the 
designation. 

e. Any other readily available information required by the 
commission. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NOCC 38-14.1-03 
Law Implemented: NOCC 38-14.1-06 

69-05.2-04-04. Areas unsuitable for mining - Initial processing -
Recordkeeping Notification requirements for designating lands 
unsuitable. 

1. Within thirty days of receipt of a petition, the commission 
sha±± will notify the petitioner by certified mail whether or 
not the petition is complete under section 69-05.2-04-03. 

2. The commission sha±± will determine whether any identified 
coal resources exist in the area covered by the petition, 
without requiring any showing from the petitioner. If the 
commission finds there are nut any no identified coal 
resources in that area, it sha±± will return the petition~ 
the petitioner with a statement of the findings. 

3. The commission may reject frivolous petitions £o-r designations 
or terminatious o-f desiguations wh±eh: are frivolons and those 
not stating a prima facie case. Once the requirements of 
section 69-05.2-04-03 are met, no party shall bear any burden 
of proof, but each accepted petition sha±± will be considered 
and acted upon by the commission pursnant ~ under the 
procedures of this chapter. 

4. When considering a petition for an area which was previously 
and unsuccessfully proposed for designation, the commission 
sha±± will determine if the new petition presents new 
allegations of facts. If the petition d-o-e-s not contain new 
allegations o-f £a-c-t-s not, the commission shcrl± not consider 
the petition and sha±±will return the petition ~ the 
petitioner it, with a statement of ±h; findings and a 
reference to- the record of the previous designation 
proceedings ~the £a-c-t-s were considered. 

5. If the commission determines that the petition is incomplete 
or frivolous, ±t shcrl± the commission will return the petition 
~ the petitioner, it with a written statement of the reasons 
£o-r the determinati~ and in the case of an incomplete 
petition, the categories o-f information needed to make the 
petition complete. A petitioner who has £±red to whom an 
incomplete petition has been returned shall then have an 
additional thirty days l'lilhiu wh±eh: from the date the 
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petitioner receives. the commission's written statement to 
resubmit the petition tv the commission. The permit 
application review period provided by subsection 3 of section 
69-05.2-05-01 sh8±± will be suspended until the petition is 
resubmitted or ttnt±t the additional thirty-day period has 
expired, whichever occurs first. 

6. The commission sh8±± wi 11 notify the pe:t: son who sttbmits a: 
petition petitioner of any permit application £o-r a: pe:t:mit 
received which proposes to include any area covered by the 
petition. 

7. Any petitions petition received after the close of the public 
comment period specified in the notice :t:eqtti:t:ements 'V"f 
subsection 1 of North Dakota Century Code section 38-14.1-18 
on a permit application relating to the same permit area sha:±T 
will not prevent the commission from issuing a decision on 
that pe:t:mit application. The commission may return any 
petition received thereafter tv the petitionex with a 
statement why the commission cannot consider the petition. 

8. Hithin thre-e we-eks aft-er the detexmination that a: petition ±s 
complete, the The commission will promptly notify the public 
of receipt of a petition by an advertisement in the local 
newspaper and the newspaper of broadest circulation in the 
region of the petitioned area. The commission sna:r± will 
circulate copies of the petition to, and request submissions 
of relevant information from, other interested governmental 
agencies, the petitioner, intervenors, persons with an 
ownership interest of record ±n the pxopexty, and other 
persons known to the commission to have an interest in the 
property. 

9. Within three weeks after the determination that a petition is 
complete, the commission sha±T will notify the general public 
of the its receipt 'V"f the peti~ and request snbntissions 'V"f 
relevant~formation by through a newspaper advertisement 
placed once a week for two consecutive weeks in the official 
newspaper of each county wherein containing the affected 
petitioned area r±es and in other daily newspapers of general 
circulation in the locality 'V"f the area covered by the 
petition. 

10. Until three days before the commission holds a hearing under 
section 69-05.2-04-05, any person may intervene ±n the 
proceeding by filing allegations of facts, supporting 
evidence, a short statement identifying the petition to which 
the allegations pertain, and the intervenor's name, address, 
and telephone number. 

11. Beginning immediately after a complete petition is filed, the 
commission sna±T will compile and maintain a record consisting 
of all documents--relating to the petition filed with or 
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prepared by the commission. The commission sha±T will make 
the record available in its offices for public inspection free 
of charge, and copying, at a reasonable cost, during arr 
norma 1 business hours ±n the offices o-f the connuission. The 
commission sha±T will also file a copy of the complete 
petition and cop~ of all other documents relating to the 
petition with the relevant county auditor o-f ~ county 
wherein the affected a-re-a :1:-±e-s auditors. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NOCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-04, 38-14.1-06, 38-14.1-09, 38-14.1-18 

69-05.2-04-05. Areas unsuitable for mining - Hearing requirements 
for designating lands unsuitable. 

1. Within ten months after receipt of a complete petition, the 
commission stta:Tt will hold a public hearing in the locality of 
the area covered by the petition. If all petitioners and 
intervenors agree, the hearing need not be held prior to the 
connnission making a commission•s decision. If a hearing is 
held, the commission -sh1rl± will make a verbatim transcript o-f 
the hearing record. 

2. Not less than th.irty days before the scheduled dat-e o-f the 
hearing, the commission sha±± will give notice by certified 
mail of-the date, time, and location of the hearing to: 

3. 

a. Local, state, and federal agencies which may have an 
interest in the decision on the petition. 

b. The petitioner and the intervenors. 

c. Any person with an ownership or other interest known to 
the commission in the area covered by the petition. 

The 1 ast 
subsection 
must occur 
before the 

publication of the notice of hearing required by 
3 of North Dakota Century Code section 38-14.1-06 
during the W"e"ek immediately no more than seven days 
hearing. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NOCC 38-14.1-03 
Law Implemented: NOCC 38-14.1-04, 38-14.1-05, 38-14.1-06 

69-05.2-04-06. Areas unsuitable for mining - Commission decision 
for designating lands unsuitable. 

1. In reaching its decision, the commission sha±± will use: 
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a. The information contained in the data base and inventory 
system. 

b. Information provided by other governmental agencies. 

c. The detailed statement prepared under subsection 3 of 
North Dakota Century Code section 38-14.1-05. 

d. Any other relevant information submitted during the 
comment period. 

2. A The commission will issue a final written decision stta±7 he 
issued by ttre commission, including a statement of reasons, 
within sixty days of completion of the public hearing, or, if 
no public hearing is held,~ within twelve months after 
receipt of the complete petition. The commission ~ 
simultaneously 'S"C'1Td will serve the decision by certified rna il 
t-o "on the petitioner, every other party parties to the 
proceeding, and t-o ttre x:egional ditectox: M the office of 
surface mining reclamation and enforcement M ttre United 
States depazt:ment M ttre intezioz. 

3. The decision of the commission w±th tespect t-o on a petition, 
or the failure of the commission to act within the time limits 
set forth in this section, ~he is subject to judicial 
review ±n accox:dance w±th under North Dakota Century Code 
section 38-14.1-35. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-04, 38-14.1-35 

69-05.2-04-07. Areas unsuitable for m1n1ng - Data base and 
inventory system for designating lands unsuitable. 

1. The commission stta±7 will develop a data base and inventory 
system wh±ctt w±H:- pezmit--;;;;luation M whethez to evaluate if 
reclamation is feasible in areas covered by petitions. 

2. The commission ~ will include in the system information 
relevant to the criteria~North Dakota Century Code section 
38-14.1-05 from appropriate state and federal agencies. 

3. The commission ~will add to the data base and inventory 
system information: 

a. On potential coal resources of the state, demand for those 
resources, the environment, the economy, and the supply of 
coal, sufficient to enable the commission to prepare the 
statements required by subsection 3 of section 
69-05.2-04-05; and 
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b. That becomes available from petitions, publications, 
experiments, permit applications, mining and reclamation 
operations, and other sources. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-04 

69-05.2-04-08. Areas unsuitable for m1n1ng- Public information 
for designating lands unsuitable. The commission shaTr will: 

1. Make the information and data base system developed under 
section 69-05.2-04-07 available to the public for inspection 
free of charge, and for copying at reasonable cost. 

2. Provide information to the public on the petition procedures 
necessary to have an area designated as unsuitable £or~ or 
cettain typ-es o-f sutface ecra-1- mining opetations or to have 
designations terminated and describe how the inventory and 
data base system can be used. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-04 

69-05.2-04-09. Areas unsuitable for m1n1ng Commission 
responsibility for implementation for designating lands unsuitable. The 
commission will: 

1. The counnission shaTr not Not issue permits which are 
inconsistent with designations made putsuant tu under North 
Dakota Century Code chapter 38-14.1 and this artie~ 

2. The commission stra-H maintain Maintain a map of areas 
designated as unsuitable for all or certain types of sutface 
~mining operations. 

3. The connnission -strzrH nrake Make available to any person any 
information within its control regarding designations, 
including mineral or elemental content which is potentially 
toxic in the environment, but excepting proprietary 
information on the chemical and physical properties of the 
coal 'in accotdance w±-t:1T according to subsection 3 of North 
Dakota Century Code section 38-14.1-13. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-04 
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69-05.2-05-01. Permit application filing - Completeness review-
Review period. 

1. General. 

a. Each operator or permittee who conducts or expects to 
conduct surface coal m1n1ng and reclamation operations 
shall file a complete permit application -for a permit. 
For purposes of North Dakota Century Code s~ction 
38-14.1-18, the time of filing an application £or a permit 
means the date on which the commission notifies the permit 
applicant that the application is complete. 

b. Each pemit applicant sha 11 submit four copies of the 
complete permit application and all required materials to 
the comm i s s ion, e.<cep t when federal :hmtts are -in the 
proposed permit area. When federal lands are in the 
proposed permit area, three copies shall be submitted to 
the commission and additional copies ~ be, as 
required, submitted to the office of surface mining 
reclamation and enforcement, United States department 'O"f 
interior, a-s required by that office. Each permit 
applicant shall also submit additional copies or portions 
of copies tu the commission as determined necessary by the 
commission for review by the reclamation advisory 
committee review. 

2. Permit application completeness Completeness review. The 
commission ~ review each permit application and wi 11 
determine whether the application is complete and acceptable 
for further review. The commission ~ will notify the 
permit applicant in writing, within thirty days after the 
application is filed, as to whether the permit application is 
complete and whether public notice required by North Dakota 
Century Code section 38-14.1-18 may be initiated or ~ 
specify defi ci enci es which the permit applicant must correct 
be corrected in order to make the application complete and 
acceptable for further review. The thirty-day completeness 
review period~ be is counted as a part of the one hundred 
twenty-day reoiew period specified in subsection 3 'O"f th±s 
section. If the permit application is substantially 
deficient, the application ~ it will be rejected and 
returned i:o the permit applicant. 

3. Permit application review Review period. The commission~ 
will have one hundred twenty days after the filing date to 
review and approve or disapprove the application and notify 
the permit app 1 i cant of the conunissioux s ac lion on each permit 
application decision. 

a. The one hundred twenty day reo:tew period~ begin the 
d-ay a-fte-r submission 'O"f the permit application i:o the 
commission. 
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b-:- The one hundred twent:Y da:Y review period 'ShaH will be 
suspended during the period £rom the permit applicant's 
receipt o-f the commissiou 1 s request £or correction o-f 
application deficiencies ±n accordance w±th the 
completeness review procedures specified ±n subsection~ 
ur £or at1Ter substantive information requested by ttre 
commission C!"S the permit application review progresses, 
and 'ShaH remain suspended until the commission receives 

the permit applicant's subsequent response application 
deficiencies are corrected. The commission ~ will 
advise the permit applicant, in writing, of its decision 
to suspend the = hundred twent:Y da:Y re11iew period and 
ma-l-l- specif:Y the reason ur, reasons for ttre suspension, 
the number of days remaining Tn the review period, and 
what measures must be undertaken by the permit applicant 
done for the review period to i:re continued continue. 

c-:- b. The commission sha-H will not issue a decision on a permit 
application if an informal conference or formal hearing 
has been requested ur scheduled ±n accordance w±th the 
procedure~ under chapter 69-05.2-10 and North Dakota 
Century Code---section 38-14 . 1-30, and sueh those 
proceedings cannot be conducted and- a decision issued 
within the scheduled one hundred twent:Y da:Y normal review 
period. 

4. Extension of permit application review period. 
may extend the reoiew period not to exceed an 
hundred twenty days if: 

a. The commission requires additional time 
informal conference or a formal hearing or 

The commission 
additional one 

to conduct an 
complete the 

decision process pursuant t-o sueh proceedings a-s provided 
by under chapter 69-05 .2-10 and North Dakota Century Code 
section 38-14 .1-30. 

b. A significant amendment t-o a previousl:Y f'-±1-e-d permit 
application ±s Significant changes are submitted that in 
the commission's judgment ~ the commission requites 
require additional time to review be:Yond the original one 
hundred twcnt:Y da:Y period . H necessat :Y, the . The 
commission may require additional public notification and 
advisory committee review of the amended permit 
application ±n accordance w±th under chapter 69-05.2-10 . 

5-7- Re \· iew pet iod. Reapplication £or a permit tiTtd-er approved 
-state program. F-o-r a-1± permit applications containing -l-and-s 
covered tiTtd-er an eAisling surface C'O"Crl:- miuing and reclamatiou 
operations permit that -are submitted t-o the commission £or 
reapplication tiTtd-er the approved stat-e program ±n accordance 
w-ith the requirements~ section 69 05 . 2 05 05, the connn~ss~on 
-sh-a-1-t h-ave one humlred eight:Y d-ays t-o review and approve ur 
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disappto~e S"tl'dt appiication ±n :1:-±ett ~ the one hctndted 
twenl:l! da31 tet~iew schedctle specified by sctbsection 3-:-

History: Effective August 1, 1980; amended effective June 1, 1983i 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-10, 38-14.1-20, 38-14.1-21 

69-05.2-05-02. 
format and contents. 

Permit applications General requirements for 

1. Applications for m1n1ng permits t-a condctct scttface eorlmining 
and reclamatioll opetations 'S'hcrl± must be filed in the format 
required by the commission. ~rmation set £trrttt ±n the 
permit application 'S'hcrl± b-e The applicant shall provide 
information that is complete, current, presented clearly and 
concisely, and supported by appropriate references to 
technical and other written material available to the 
commission. 

2. All technical analyses must be planned by or under the 
direction of an individual qualified in that subject, and data 
submitted in the permit application shall be accompanied by: 

a. Names of persons or organizations wh±eh that collected and 
analyzed S"tl'dt the data. 

b. Dates of the collection and analyses. 

c. Descriptions of methodology used t-a collect and anal,ze 
the dat-a. 

3. The permit application 'S'hcrl± st-ate must provide the name, 
address, and position of officials of each private or academic 
research organization or governmental agency consulted by the 
permit applicant in preparation ~ the application for 
preparing information on land uses, soils, geology, 
vegetation, fish and wildlife, water quantity and quality, air 
quality, and archaeological, cultural, and historic features. 

4. The commission may, -from t±nte t-a t-ime-r alter the fot111at ~the 
application forms for m:m:mg permits, rev1s1ons, renewals, 
bonds, and operation and reclamation plans, and add to or 
delete from the information required for such~ and~~ 
consistent with the parposes ~ North Dakota Century Code 
chapter 38-14.1 and this article. Operators snarr will be 
given reasonable advance notice of any stteh changes. 

5. Maps and plans - general requirements. 

a. Maps submitted 
presented in a 

with petmit 
consolidated 
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format, to 

'S'hcrl± must be 
the extent 



possible, and-; when. When appropriate, 'S'hrl± iuclnde aH­
the types of information that are set ~ found on 
1:24,000 scale United States geological survey topographic 
maps o-f the United States geological snrve:y o-f +~-a-&& 

-sea-:1:-e series. Map-s o-f the permit must be included. 
Permit·area sha±± map scales must be at a scare o-f 1:4,800 
or larger. Maps snbmilted t'l:7 depict adjacent and general 
areas shaTT clearly show the showing lands and water 
within ttrcrs-e in adjacent areas and must be ±n at a scale 
approved by the commission·bttt ±n no event smaller than 
1:24,000. 

b. Change in map scales. The map scales called £or ±n th±s 
at ticle may be changed at the teqnest o-f the pet mit 
applicant ±£ sttch change ±s deemed proper by the 
commission The commission may approve requests for map 
scale changes. 

e-:- Ecrctt pctmit application fi:l:-e'd w-ith the commission £or the 
pntpose o-f reqncsting a new permit 'lll'T'd-er N-orth Dakota's 
appro11ed '5'1:-at-e program ±n accordance w-ith section 
69 OS.2 OS OS shaTT contain m-ap-s wh±eh clearly distingnish 
among e1!rCh p or t ion o-f the e.<t ended mining p-:1:-an wh-ere 
snrface 'C"O<l± mining operations were OT w±H b-e co1tdnctcd 
according t'l:7 the following categories:-

+3-T 1\:ft-er d-trl:y h -1-9-T-9-r and pri-or t'l:7 the e s t i111 ate d dat-e 
o-f issnance o-f the initial permit 'I:I:%Tde-r the appro11ed 
stat-e program. 

f-.4-t 1lr£t-er the est ima led dat-e o-f issnance o-f the initial 
permit 'll1TCl-er the approved stat-e program. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NOCC 38-14.1-11, 38-14.1-13, 38-14.1-14, 38-14.1-15 

69-05.2-05-04. Permit applications -Verification. Applications 
£or permits and permit revisions shaTT be verified 'lll'T'd-er o-ath-; by the 
permit applicant 'O'r an attthor ±zed representative o-f the permit 
·applicant, that the information contained ±n the application ±s trtte and 
correct t'l:7 the b-e-st o-f the applicalll 7 s OT representatille 7 S information 
and belief. Permit and revision applications must be verified by the 
applicant or an authorized representative of the applicant. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14;1-13, 38-14.1-14 
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69-05.2-05-05. Permit applications Reapplication for permit 
under approved state program. 

-t7 M-r permittees wiTo expect t-o continne t-o condnct sntface 'C"''a± 
mining operations on ~ Militia e ~<isting permit boundat ies 
a-fter the expiration o-f right nionths £rom the approval o-f ttre 
st-at-e p 1 o g 1 am siTa-1± 1 e apply -f'O'r a new p e 1 mit -f'O'r Stteh hnTds 
with the commission ±n accordance with ttre requirements o-f 
N-orth Dakota Centnry €-o-de section 38 1it . 1 11 and th±s article. 
5ttctt app l ic at io 11 siTa-1± be p 1 ep at e d t-o C"''V'er th-o-se ~ -f'O'r 

wtri:ch a permit t-o condnct stttface 'C"''a± mining and reclamation 
operations W8"S pretJiously issued by the commission and siTa-1± 
inclttde :-

a-:- P e 1 iii i t "dr'e'C!"S £rom wtri:ch 'C"'1!rl- h= rrot been 1 e iii o v e d bttt w±r:r 
tre snt face I1T'iTte-d a-fter ttre e .<ph at ion o-f right nion tits £rom 
the approval o-f ttre state ptogtam. 

b-:- Pet m it "dr'e'C!"S wtri:ch are o-r w±r:r b-e tt t i l i zed by s ttl face 'C"''a± 
milling and reclamation operations incidental t-o the 
e .<tt act ion o-f the eo-a± -from 
I1T'iTte-d a-ft-e-r the e .< p it a t ion o-f 
apptoval o-f ttre state program. 

th-o-se Tam:l-s bring s ttt face 
right Ill On lIt S -from the 

permittee o-r opetalot condttcting stttface eU1!!± mining 
operations, um:i-er a permit issued by . ttre 
ttre apptooal o-f 
pteviottsly apptoved 
reapplication -f'O'r 

the 'S't-at-e program. 

operations beyond 
a tTeW pet m i t ttlTder 

commission pr±or t-o 
m-ay condttct th-e-se 

ttre period -f'O'r 

ttre approved state 
ptogram 'l!"S prescribed in N-orth Dakota Century €-o-de section 
38 1 4. 1 11 and tiri-s sect ion, ±f :-

a-:- Timely and complete application -f'O'r a permit ttlTder the 
stat-e pI 0 g I d Jll h= treen Jn1!'Ci-e t-o the C 0 Iii Iii iSS i 0 n -in 
accordance with ttre provisions o-f N-orth Dakota Cenlttty 
€-o-de chapter 38 14 . 1 and th±s article . 

b-:- The COiilliiission h= rrot yet tendered an initial decision 
with respect t-o Stteh permit application . and 

e-:- The operations 'dT"e condttcted ±n compliance with rll- t-e-rnrs 
and conditions o-f ttre e .<isting petmit, ttre teqttitements o-f 
N-orth Dakota Ccntttty €-o-de chapter 38 14.1, and th±s 
at ticle. 

History: Effective Angnst +o ~ 
General Authority: NB€€ 38 14.1 03 
Law Implemented: NB€€ 38 14.1 10. 38 14.1 11 

Repealed effective May 1, 1990 . 
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69-05.2-05-06. Permit applications Coordination with 
requirements under other laws. The commission ~ will, to avoid 
duplication, coordinate permit review and issu·ance o-f pexmits £-or 
Stttface eo-rl mining and leClamation opetations With: 

1. Any other applicable state permit process applicable~ the 
pxoposed opexatious, including, at a minimum, permits required 
under the: 

a. Air Pollution Control Act (North Dakota Century Code 
chapter 23-25). 

b. Solid Waste Management and Land Protection Act (North 
Dakota Century Code chapter 23-29). 

c. Control, prevention, and abatement of pollution of surface 
waters (North Dakota Century Code chapter 61-28). 

d. State engineer (North Dakota Century Code chapter 61-03). 

2. The appropriate state and federal agencies who administer 
other applicable natural resource and environmental protection 
acts. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-03, 38-14.1-42 

69-05.2-05-07. Permit applications - Permit area determination­
Porcelanite, sand, and gravel borrow pits. In determining whether 
porcelanite (scoria), sand, and gravel borrow pits may be excluded from 
the Stttface -c-cra-:1: mining and teclamation Opetations permit area Where 
SttCh the pits are located on rands near areas apon wh±eh saxface mining 
activities oeenr, the commission may consider the following factors, 
inc 1 ud i ng, bttt no-t 1 imitecl -Ito: 

1. Proximity of the pits to the saxface eoa± mining and 
reclamation operations. 

2. H the p-it-s -are adjacent ~ 
the The acreage [hectarage] 
impact of the pits adjacent 
air, or water resources. 

the sat face eoa± lll:tlt:tltg opex at ion, 
affected by the pits and the 

to the mining operation upon land, 

3. Degree of dependency of the satface -c-era± mining operation on 
the pits. 

4. Degree of control over the operation of the pits by the 
permittee or operator. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
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Law Implemented: NDCC 38-14.1-14 

69-05.2-05-08. Permit applications - Permit term. 

1. A permit t-cr condnct snrface eo1tt ml:lll:llg and teclamation 
opetations siTa-1± will be issued for a fixed term not to exceed 
five years. The permit area shall be no larger than~ area 
wh±eh ean be considered a logical pit sequence and siTa-1± a±-s-o 
include tho-s-e lands ttp'O'n wh±eh snrface llll:Hl:ng used for 
activities incidental to ~ coal extraction o£ eo1tt oeeur 
dttr ing ~ peurtit term-:- The eo1tt removal area within ~ 
peunit 8:r'e"a siTa-1± be 1! permit snbatea wh±eh ±s no larger than 
~ 8:r'e"a -from wh±eh ~ petmit applicant w±l-1- temove eo1tt 
daring ~ petmit term-:- Additional sttbareas o£ ~ permit 
8:r'e"a siTa-1± be apptoved £-or eo1tt temoval onl-y by. Coal removal 
boundaries cannot go beyond those approved for the permit term 
without obtaining a petmit revision parsnant t-cr under section 
69-05.2-11-02. 

2. Bp-on e.<:phation o£ ~ permit term. <rl:-1- l-ands within ~ 
petmit 8:r'e"a Permitted acreage where snrface eo1tt mining and 
reclamation operations are not complete shall be successively 
renewed -±n accotdance w-±t+r ~ peunit renewal reqttirements o£ 
under section 69-05.2-11-03 until ~final perfoimance bond 
release criteria o£ section 69 05.£ 1£ 11 have been met. 

3. A petmit term for a fixed period greater than five years may 
be approved if: 

a. The peunit applicant demonstrates that needs a specified 
longer term and a larger permit area 1!re needed to ~ 
~ permit applicant make the ability t-cr remove enongh 
eo1tt and t-cr c-arry out activities incidental t-cr eo1tt 
remonl S'O' tttat showing necessary to obtain financing for 
equipment and ~ opening o£ the operation can be 
obtained, and this need is verified, in writing, by the 
permit applicant's proposed financing source £-or ~ 
financing; and 

b. The permit application is accurate and complete for the 
specified longer term. 

History: Effective August 1, 1980; amended effective June 1, 1983i 
May 1, 1990. 
General Authority: NOCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-12 

69-05.2-06-01. Permit applications - Identification of interests. 
In addition to satisfying the applicable requirements of subsection 1 of 
North Dakota Century Code section 38-14.1-14, each permit application 
-sha:1:l- must contain ~ following: 
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1. The names and addresses of the owner of record of a±± surface 
areas and coal subsurface rights contiguous to ~ part~ the 
p10oposed permit area extending t'O' ~ distance ~ one-fourth 
mile [402.33 meters] from the proposed permit boundary. 

2. The mine name ~ ~proposed m±ne and the mine safety and 
health administration identification number £or~ m±ne. 

3. A statement of all lands, interests in lands, options, or 
pending bids on interests held or made by the pe10mit applicant 
for lands wn±en are contiguous to the permit area t'O' be 
cotJered by~ peLmit extending t'O' ~ distance ~ one-fourth 
mile [402.33 meters] from the p10oposed permit boundary. 

History: Effective August 1, 1980; amended effective June 1, 1983i 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-14 

69-05.2-06-02. Permit applications - Compliance information. In 
addition to satisfying the applicable requirements of subsection 1 of 
North Dakota Century Code section 38-14.1-14, each permit application 
~must contain: 

1. A statement of any current or previous coal m1n1ng permits in 
any state held by~ pclOIItit applicaut during the five years 
pJOeceding ~ ~ o-f the prior to application and by any 
person identified in paragraph 3 of subdivision e of 
subsection 1 of North Dakota Century Code section 38-14.1-14, 
and of any pending pelOIIrit app 1 i cation to conduct su10 face C"'"rl 
mining operations in any state. The information -stra-3± must be 
listed by permit and each pending permit application number 
for each o-f ttro-s-e C"'"rl mining opc10ations. 

2. The explanation required by subdivision h of subsection 1 of 
North Dakota Century Code section 38-14.1-14 ~ include 
including: 

a. Identification number and permit issue date~ issuance o-f 
~ pcnmit or date and amount of bond or similar security. 

b. Identification of the authority that suspended or revoked 
a permit or forfeited a bond and the stated reasons for 
that action. 

c. The current status of the permit, bond, or similar 
security involtJed. 

d. The date, location, and type, and current status of any 
administrative or judicial proceedings initiated 
concerning the suspension, revocation, or forfeiture. 
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e-:- The canent status 'CTf the-se p:toceedings. 

3. The statement regarding each violation notice listed under 
subdivision g of subsection 1 of North Dakota Century Code 
section 38-14.1-14 shaH- inclade including those received by 
the applicant or any subsidiary, affiliate, or persons 
controlled by or under common control with the applicant and: 

a. The date of issuance and identity of the issuing 
tegulatoty authority, department, or agency. 

b. A brief description of the patticulat violation alleged ±n 
the notice. 

c. The date, location, and type of any administrative or 
judicial proceedings initiated concerning the violation, 
including-. b-ut n-ot limited t-o-. proceedings initiated by 
the applicant to obtain administrative or judicial review 
'CTf the violations. 

d. The current status of the proceedings and 'CTf the violation 
notice. 

e. The Any actions, ±f any-; taken by the peunit applicant to 
abate the violation. 

f. The Any final resolution of each violation notice-. ±f any. 

History: Effective August 1, 1980; amended effective June 1, 1983; 
June 1, 1986; May 1, 1990. 
General Authority: NOCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-14 

69-05.2-06-03. Permit applications - Right of entry and operation 
information. In addition to the reqai:tements 'CTf satisfying subdivision 
k of subsection 1 of North Dakota Century Code section 38-14.1-14, the 
permit application shaH- must also contain a narrative and supporting 
certified copies of the appropriate documents which demonstrate that the 
peunit applicant has complied with the tequhements 'CTf the Sutface ewmn­
Pt oteclion Act-. North Dakota Century Code chaplet 3-6--t& section 
38-18-06. 

History: Effective August 1, 1980; amended effective June 1, 1983~ 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-14 

69-05.2-06-04. Permit applications Identification of other 
licenses and permits. Each permit application shaH- must contain a list 
of all other licenses and permits needed by the ,;;;;.it applicant to 
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conduct +he proposed surface m1n1ng activities~ Th±s t±st ~ and 
identify each license and permit by: 

1. Type '0"£ permit "OT license. 

2. Name and address of issuing authority. 

3. !dent i fi cation numbers of applications £or tho-se permits "OT 

licenses permit or license applications or, if issued, the 
permit or 1 icense identification numbers e-t +ne permits 'OT 

licenses. 

4. If a decision has been made, the date of approval or 
disapproval by each issuing authority. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-14 

69-05.2-06-05. Permit applications Relationship to areas 
designated unsuitable for mining. 

1. Each permit application ~ must contain a statement of 
available information on whether the proposed permit area is 
within an area designated unsuitable for surface mining 
activities under North Dakota Century Code section 38-14.1-05 
and chapter 69-05.2-04 or under study for designation in an 
administrative proceeding. 

2. If a: permit applicant claims claiming the exemption in 
subdivision d of subsection 3 of North Dakota Century Code 
section 38-14.1-21, the permit application applicant shall 
contain provide information supporting the permit applicant's 
assertion that ±t ma:de of substantial legal and financial 
commitments made before January 4, 1977-, concerning +he 
proposed surface miuing activities. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-05, 38-14.1-14, 38-14.1-21 

69-05.2-07-01. Permit applications Extended m1n1ng plan -
General requirements. Each permit application ~ must contain an 
extended mining plan identifying the lands subject to surface coal 
mining operations over the estimated life of the surface earl nt:tn1ng 
operation. Extended m1n1ng plans submitted £or a: surface earl ntining 
operation must be complete, accurate, and updated annually ±n accordance 
with section 69 05.2 07 02. 

History: Effective August 1, 1980; amended effective June 1, 1983i 
May 1, 1990. 
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General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-15 

69-05.2-07-02. Permit applications Extended mining plan -
Amendment. The permittee shall annually advise the commission by the 
twentl' fifth day 'O'f January twenty-fifth of the status of the extended 
mining plan and sha±T submit two copies of any ~ amendments or 
additional data ror the p±8n. 

History: Effective August 1, 1980; amended effective June 1, 1983i 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-15 

69-05.2-07-03. Permit applications . Extended m1n1ng plan -
General map requirements. The permit applicant shall provide a 1:24,000 
sea 1 e topographic map '!!'$ a pari 'O'f the e.oc:tended mining vran wh-ieh sha±T 
he at a: ~ 'O'f + :-2+;-*'& w±ttr an ap p r op r ia t e con to tu inter \1 al -and 'ITitt"S't 
straw the following which shows: 

1. The scale, 
boundaries, 
appropriate 

date, location, 
an appropriate 

legend. 

company name, legal subdivision 
contour i nterva 1 , and an 

2. The extended mining plan boundaries 'O'f the e.dended nc11ung 
vran area: and a legal description, to the nearest quarter 
section, of the lands enclosed by t+ro-s-e botmdaries within 
them. 

3. The size, sequence, and timing of the subareas 'O'f the extended 
mining pT8n area: ror wh-ieh it ±s anticipated ttrat individual 
permits ror mining w±H: he requested over the estimated t-ot-a± 
life of the proposed surface extended mining activities ~· 

4. The estimated crop -H:rre-s and recovery 1 ines within the 
e.dended mining pT8n area:. 

The ab-ove information may be contained shown on one map or on separate 
maps along with appropriate narratives whe-r-e necessary. 

History: Effective August 1, 1980; amended effective June 1, 1983i 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-14, 38-14.1-15 

69-05.2-08-01. 
resources information. 

Permit applications - Permit area - Environmental 

1. Each permit application shalL ±n accordance w±ttr the 
requirements 'O'f tiT±s chapter, must include a description of 
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the premining environmental resources within of the proposed 
permit ~ and adjacent area areas that may be- affected or 
impacted by the proposed surface mining activities. 

2 . When the proposed permit area contains a logical pit sequence 
where the coal removal area is larger than that needed for the 
initial five-year term o-f the permit, the permit applicant 
shall identify the size, sequence, and timing £or wn±en ±t ±s 
anticipated that of mining individual coal removal subareas 
w±H be llt±ned . 

3. The ±-antts included Lands in the permit app 1 i cation shrl± must 
be described = that they IIT<!'Y be identified and distinguished 
£rom 'O'ther ±-antts +by ~ and bounds or standard government 
hnd survey descriptions) . f-f gooerwneut l-ot-s cn-e included a-s 
a pa-rt o-f a govetJIIIleilt hnd survey descr iptiou, =eft l-ot-s 
shrl± be described further by metes and bounds or standard 
government land survey descriptions, except that government 
lots must be described only by metes and bounds . 

4. The permit application sha-H a+= identify, by delineation on 
must contain a 1:24,000 planimetric map, the following 
information showing: 

a . The boundaries of the extended mining plan area. 

b. The area being considered for permit. 

c . The boundaries of previously permitted areas. 

History: Effective August 1, 1980; amended effective June 1, 1983i 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14 . 1-14 

69-05.2-08-02. Permit applications - Permit area - General map 
requirements . The permit application sha-H: must include a 1:4,800 
planimetric mine map , together with as many separate detail maps as 
necessary, to depict the following information regarding the proposed 
permit area show : 

1. A±± Land boundaries o-f t-antts and names of present surface and 
subsurfaCe owners of record o-f tho-s-e lauds. b-oth surface ami 
subsurface. included in or contiguous t-o the permit area and 
contiguous lands extending t-o a distance o-f one-fourth mile 
[402.23 meters] from the proposed permit boundary. 

2. The scale, date, location, company name, legal subdivision 
boundaries, and an appropriate legend. 

3 . The delineation o-f the exact area being considered for permit . 
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4. The locations and elevations of drill holes used for 
collecting geologic, ground water~ and overburden information. 

5. The location and current use of all buildings on and within 
one-half mile [804.67 meters] of the proposed permit area, 
w±ttt identification -crf the carrent ttS"e" -crf the baildings. 

6. The location of surface and subsurface manmade features 
within, passing through, or passing over the proposed permit 
area, including, bttt n-ot limited i:-o-; major electric 
transmission lines, pipelines, agricultural drainage tile 
fields, wells, roads, highways, and railroads. 

7. Each public road located in or within one hundred feet [30.48 
meters] of the proposed permit area. 

8. Each public or private cemetery or Indian burial ground 
located in or within one hundred feet [30.48 meters] of the 
proposed permit area. 

9. Elevations and locations of monitoring stations used to gather 
environmental resource data for water quality and quantity, 
fish and wildlife, and air quality, ±f reqaired, ±n 
preparation -crf tiTe permit application. 

10. Location and extent of known workings -cr£ underground mines, 
including m±ne openings to the surface within the proposed 
permit area and adjacent areas. 

11. Location and extent of existing or previously surface-mined 
areas within the proposed permit and adjacent area. 

12. Location and dimensions of existing areas of spoil, waste, 
coal and noncoal waste disposal, dams, embankments, other 
impoundments, and water treatment and air pollution control 
facilities within the proposed permit area. 

13. Location, and depth if available, of gas and oil wells within 
the proposed permit area. 

14. The boundaries of any public park within or adjacent to the 
permit ar.ea. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NOCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-14 

69-05.2-08-04. Permit applications - Permit area - Description of 
hydrology and geology - General requirements. 

1. Each permit 
describe the 

application -sha-B: contain a description -crf must 
geology, hydrology, and water quality and 
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quantity of crl± ±-am::l-s within the pLoposed permit -ar-e-a-; the and 
adjacent -ar-e-a-; and the geneLal area. The description shaH 
must include information on the characteristics of all surface 
and ground waters within the geneLal area permit and adjacent 
areas, and any water which will flow into or receive 
discharges o-f wat-er from the geneLal area these areas. The 
permit shcrl± will not be approved by the commission until this 
information is 11t'ad-e a11ailable in the peLmit application. 

2. The 'll"S'e o-f modeling techniques may b-e included a-s p-art o-f the 
peLmit application. l::mt the 'Smite suLface and gLoultd wat-er 
infoLmation siTa-3:± b-e Lequhed £or ea-ch s-it-e a-s when models are 
not ttSed7 All water quality sampling and analyses must be 
conducted according to the most recent edition of Standard 
Methods for the Examination of Water and Wastewater or those 
in 40 CFR parts 136 and 434 or other methods approved by the 
commission and the office of surface mining reclamation and 
enforcement. 

3. Enough detailed geologic information must be included to 
determine: 

a. The probable hydrologic consequences (PHC) of the 
operation on the quality and quantity of surface and 
ground water in the permit and adjacent areas, including 
the extent to which surface and ground water monitoring is 
necessary; 

b. All potentially toxic-forming strata down through the 
lowest coal seam to be mined; and 

c. Whether reclamation can be accomplished and whether the 
proposed operation has been designed to prevent material 
damage to the hydrologic balance outside the permit area. 

4. The applicant shall determine the probable hydrologic 
consequences of the operation on the quality and quantity of 
surface and ground water under seasonal flow conditions for 
the permit and adjacent areas. The probable hydrologic 
consequences determination must be based on baseline 
hydrologic, geologic, and other information collected for the 
application and, if appropriate, data statistically 
representative of the site. Include findings on: 

a. Whether adverse impacts occur to the hydrologic balance. 

b. Whether toxic-forming materials are present that could 
contaminate surface and ground water supplies. 

c. Whether the operation may contaminate, diminish, or 
interrupt an underground or surface water source within 
the permit or adjacent areas used for domestic, 
agricultural, industrial, or other legitimate purpose. 
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d. What impact the operation will have on: 

(1) Sediment yield from the disturbed area. 

(2) Acidity, total suspended and dissolved solids, and 
other important water quality parameters of local 
impact. 

(3) Flooding or streamflow alteration. 

(4) Ground water and surface water availability and other 
characteristics as required by the commission. 

5. The applicant shall provide supplemental information to 
evaluate the hydrologic consequences based on drilling, 
aquifer tests, geohydrologic analysis of the water-bearing 
strata, flood flows, or analysis of other water quality or 
quantity characteristics if: 

a. Toxic-forming material is present; or 

b. The probable hydrologic consequences determination 
indicates adverse impacts on or off the permit area may 
occur to the hydrologic balance. 

6. The applicant shall provide information on the availability 
and suitability of alternate water sources for existing 
premining and approved postmining land uses if the probable 
hydrologic consequences determination shows the mining 
operation may contaminate, diminish, or interrupt a water 
source used for domestic or other legitimate purpose in the 
permit or adjacent areas. 

7. Modeling techniques may be used if they furnish the required 
information. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-14, 38-14.1-15 

69-05.2-08-05. 
description. 

Permit applications Permit area Geology 

1. The description ~must include a general statement of the 
geology within the prop~ permit area down t-o- -and including 
through the £±rst aquifer t-o- be affected be±ow the lowest eoaT 
~ t-o- be m±nett deeper of either the stratum immediately 
below the deepest coal seam to be mined or any lower aquifer 
which may be adversely affected by mining. 

2. Test borings or core samples from the proposed permit area 
~must be collected and analyzed down to and including the 
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stratum immediately below the lowest coal seam to be mined. 
The minimum density~ be is one drill hole per forty acres 
[16.19 hectares] or a comparable spacing, or as othenise 
specified by the commission. Overburden samples are ~ must 
be taken at five-foot [1.52-meter] intervals and are~ be 
taken dry whenever possible. B-oth dry and wet samples ean be 
tts"e'l:l: ".for analysis. Laboratory analyses ~must be made by 
the methods ot1tlined in United States department of 
agriculture handbook 525, Laboratory Methods Recommended for 
Chemical Analyses of Mined Land Spoils and Overburden in 
Western United States, by Sandoval and Power, or United States 
department of agriculture handbook 60, Diagnosis and 
Improvement of Saline and Alkali Soils, by the United States 
salinity laboratory staff, both available from the United 
States government printing office, Washington, D. C. The 
following information shaTT must be provided: 

a. Location of subsurface water, ±r encountered. 

b. bogs oT ttr±±± haTes Drill hole logs with gamma ray and 
density logs included as verification showing the 
lithologic characteristics and thickness of each stratum 
and ~ coal seam. 

c. Physical and chemical analyses of each overburden sample 
taken at five-foot [1.52-meter] intervals within the 
overburden and the stratum immediately below the lowest 
coal seam to be mined to identify, at a n~::tlll:sntlm, thtTse 
horizons wtri:eh cont:ai11 containing potential toxic-forming 
materials. The analyses~ must include: 

(1) pH. 

(2) Sodium adsorption ratio (include calcium, magnesium, 
and sodium cation concentrations). 

(3) Electrical conductivity of the saturation extract. 

(4) Texture (by pipette or hydrometer method). Include 
percentage hteakdow11 of sand, silt, and clay along 
with a general description of the physical properties 
of each stratum within the overburden. 

(5) Saturation percentage if the sodium adsorption ratio 
is greater than twelve and less than twenty. 

d. Analyses oT ttre eorl 'S'e'mlt7 Coal seam analyses including, 
bttt:- mrl- limited ~ an analysis oT ttre sodium, ash, 
British thermal unit, and sulfur, and ±ran st1lfide 
content. 

e. Cross sections sufficient to depict show the major 
subsurface variations within the permit area down to the 
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stratum immediately below the lowest coal seam to be 
mined. The horizontal scale shall be 1:4,800 and the 
vertical scale~ be one inch [2.54 centimeters] equals 
twenty feet [6.10 meters]. To assess the £1! suitability 
o-f a v±t selected for disposal of refuse, ash, and other 
residue from coal utilization processes, the information 
presented in this subsection~ must extend to a depth 
~be determined by the commission or to the base of the 
next confining clay stratum occnuing beneath the lowest 
coal seam o-f coaT to be mined. 

f. A thickness (isopach) map of the overburden to the top of 
the deepest seam to be mined. The contour interval ~ 
must be ten feet [3.05 meters] and the horizontal scale 
-stncl± be 1: 4 '800. 

g. All coal crop lines and the strike and dip of the coal to 
be mined within the ptoposed petmil m:-e-a. 

3. If required by the commission, the applicant shall collect and 
analyze test borings or core samplings~ be collected and 
anal31z:ed to greater depths within the ptoposed petmit -are-a. or 
£or areas outside the ptoposed permit area ~ ptovide £or 
e~alttation o-f if needed for evaluating the impact of the 
ptoposed activities mining on the hydrologic balance. 

History: Effective August 1, 1980; amended effective January 1, 1987~ 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law-Implemented: NOCC 38-14.1-14 

69-05.2-08-06. 
information. 

Permit applications - Permit area -Ground water 

1. Because water supplies may be affected sevetal ~ 
Ekilometets] beyond the nt±ned -are-a. ±t ±s necessa131 ~ develop 
an analysis o-f The applicant shall analyze the ground water 
hydrology and ground water resources of the potentially 

·affected area prio-r~ mining. The petmit application 'Sha-l-l­
must contain a description of the ground water hydrology for 
the ptoposed permit -are-a. and adjacent -are-a. and genetal m:-e-a 
areas including: 

a. A general account of the ground water hydrology (the water 
resources of the area). 

b. Known uses of the water in the aquifers and water table 
and location of all water wells within the ptoposed permit 
-are-a. and adjacent -are-a. and general m:-e-a areas. 

c. Sufficient 
describe 

information 
the recharge, 
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characteristics of aquifers and the quality and quantity 
of ground water according to the parameters and in the 
detail required by the commission. The narrative~ 
inclnde a discnssion o-f must discuss the gton11d ~ 
aquifers and hydrologic functions that are to be addressed 
in the opetalions and teclamatioll trlcm ground water 
monitoring plan required by section 69-05.2-09-12 in order 
to comply with the petfounance standatds o-f sections 
69-05.2-16-13 through 69-05.2-16-15. 

d. Contour maps or maps showing the water table or 
piezometric surface o-r the ~ in each aquifer 
(including water-bearing coal seams) down to the~ 
-1-o-erl aqnifet beneath and including the lowest 
water-bearing coal seam to be mined and any lower aquifer 
which may be adversely affected by mining. ~ ~ 
~ be ptepatcd The applicant shall prepare 1:24,000 
scale maps covering the permit and adjacent areas, using a 
rninimnm o-f at least one data point (a piezometer nest) per 
four square miles [6.44 square kilometers], unless the 
commission requires a greater density ±s teqnited by the 
comn~ission. Ttre locations o-f data Data points shcrl:-:l- must 
be shown on the map and g±ven to the nearest ten acres 
[ 4 . 0 5 h e c t a r e s ] . Ttre -s-ccrl-e- o-r the map shcrl:-:l- be + :-rq., ~ 
&at-a accompangiug the map or ~ Accompanying data should 
include the lithologic and geophysical (gamma ray and 
density) logs of the piezometer holes ±n wiri:eh piezometers 
a-re installed, piezometer construction details, and 
ele"ations o-f the water level and land surface elevations 
to the accuracy necessary for valid analysis of the ground 
water hydrology of the permit a-rea and tire genetal '2rr'e'1!l: 

adjacent areas. The '2rr'e'1!l: coveted by tire map or~~ 
be tire p e 1111 it -at"'e'a"; ad j ace n t -at"'e'a"; and the genet al ar'e"a'7 

e. Water Results of water samples sha±T be collected from 
each o-f the data points :fo-r chemical analyses point, if 
possible-:- Ttre analyses sha±T iuclade, analyzed for: 

(1) Total dissolved solids in milligrams per liter. 

(2) Hardness in milligrams per liter. 

(3) Sodium in milligrams per liter. 

(4) Iron, bicarbonate, nitrate, sulfate, and chloride in 
milligrams per liter. 

(5) Dicatbonate ±n ntilligtams per litet. 

+6+ Niltate ±n milligtams per litet. 

-E-77 Sulfate ±n milligtams per litet. 
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+&+ Chlot ide -in milligtams p-er litet. 

+97 pH in standard units. 

++&+ {&1 Sodium adsorption ratio (include calcium , magnes i um , 
and sodium cation concentrations). 

++++ tzl Electrical conductivity in micro mhos per centimeter. 

++r+ ~ Additional parameters wh±ch ~be required by the 
commission on a site-specific basis. 

2. H the ptoposed petmit a-rea contains or ±s adjacent t-o an 
identified allucial valley floot. ttTe If necessary, the 
applicant shall provide additional ground water informat i on 
required by subsections 5 and 6 of section 69-05.2-08-04 . 

3. The applicant shall meet the alluvial valley floor ground 
water information and data requirements £or allucial valley 
floots sha±± be met if the permit area contains or is adjacent 
to an identified alluvial valley f l oor. 

History: Effective August 1 , 1980: amended effective May 1 , 1990. 
General Authority: NOCC 38-14 . 1-03 
Law Implemented: NDCC 38-14.1-14 

69-05.2-08-07. 
information. 

Permit applications - Permit area- Surface water 

1. Sut face wrler infounation sha±± be desci ibed and identified on 
an apptoptiate ~map. 
watetsheds wh±ch w-±i-1-

including the ncmte"S and locations crf 
I ece i v e water discltai ges an-d the 

location and classificatiou o-f crl± streams within the permit 
~ an-d genetal ~ a-s ephemetal, inteunittent, or 
petennial. The desctiption sha±± rl-so include the location o-f 
aH sutface wat-er bodies =ha-s lakes, ponds, an-d sptings, 
cons h ucted or natut al dt a ins, the location o-f any water 
dischatge -int-o any sutface m:n±y o-f watet, and the locations o-f 
water supply intakes £or cuttent trSeT"S o-f sutface wat-er 
flowing ±n+o-; ont o-f. and within the ptoposed petmit -area an-d 
geueral ~ Descriptions o-f surface drainage systems sha±± 
be included -in sufficient detail t-o identify the seasonal 
vatiations -in wat-er quantity an-d quality within the ptoposed 
pctmit ~ adjacent ateas. an-d genetal ateas. The applicant 
shall provide a map for the permit and adjacent areas showing : 

a. Names and locations of watersheds receiv i ng mine water 
discharges. 

b. Ephemeral, intermittent, and perennial streams. 
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c. Lakes, ponds. wetlands, springs, drains. and water 
discharges into surface water bodies. 

d. Water supply intakes for current surface water users. 

2. The applicant shall describe surface drainage systems in 
sufficient detail to identify seasonal water quality and 
quantity variations in the permit and adjacent areas. 

3. Surface water information~ must include: 

a. Minimum, maximum, and average discharge conditions which 
identify critical low flow and peak discharge stream rates 
'0'£ sbeams sufficient to identify seasonal variations. 

b. Water quality data to identify the characteristics of 
surface waters -±tn- discharging -±nt-o--;- or wh±eh riH receil1e 
B-ows from surface or ground wate-r from affected area-s 
within tire proposed re 1 a ted to the permit a-re-a-; and 
adjacent areas. 'd1Td general areas, sufficient to identify 
seasonal variations, sho1·dng. The data must include: 

(1) Total dissolved solids in milligrams per liter. 

(2) Total suspended solids in milligrams per liter. 

(3) Electrical couducthity ±n l'lt'i-c:ro mho-s per centimeter. 

+47 pH in standard units. 

+5+ {±2 Total iron in milligrams per liter. 

+&+ ~ Additional parameters wh±eh the commission may be 
requited by ttrc commission require on a site-specific 
basis. 

c. A complete description of the monitoring procedures used 
tu acquire surface water data including: 

(1) Location '0'£ 'd'l± monitoring sites, Site locations. 

(2) frequency '0'£ monitoring Monitoring frequency for each 
site, 'd1Td. 

( 3) Monitoring 
utilized. 

techniques Techniques and equipment 

4. If necessary, the applicant shall provide additional surface 
water information required by subsections 5 and 6 of section 
69-05.2-08-04. 

History: Effective August 1, 1980; amended effective June 1, 1983~ 
May 1, 1990. 
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General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-14 

69-05.2-08-08. Permit applications - Permit area - Vegetation and 
land use information. 

1. The pet1nit application 'Sha-H- must contain the following 
premining vegetation information:--

a. A map or aerial photograph at a scale of 1:4,800 that 
delineates the existing mapping units within each 
prem1n1ng land use. The mapping units ttSed for different 
land use categories are as follows: 

(1) For cropland, each major ~ ~ sha±T he 
cousidcted a soil mapping unit. 

(2) For tame pastureland, each major ~ ~ snarr he 
consideted a soil mapping unit. 

(3) For native grasslands, each range site 'Sha-H- he 
consideted a mapping tnri:t-. The soil mapping unit in 
each range site must also be delineated. 

( 4) For woodland ami £±sh ami wildlife habitat, each 
pi-ant COIIIIIIUltity within e-B'C'h vegetathe ~ snarr he 
consideted a mapping tnri:t- woodland type, i.e., trees, 
tall shrubs, and low shrubs. 

(5) For fish and wildlife habitat, each vegetation type 
as further specified in subparagraphs a, b, and c. 

(a) For woodland, each woodland type, i.e., trees, 
tall shrubs, and low shrubs; 

(b) For wetlands, wetland classes based on 
ecological differentiation as set forth in 
Classification of Natural Ponds and Lakes in the 
Glaciated Prairie Region (United States 
department of the interior (1971)) or other 
approved classification system. 

(c) For grasslands (native or introduced), each soil 
mapping unit. 

(6) For shelterbelts, the entire planting. 

b. For each land use, a comprehensive species list of higher 
plants and identification of any species of rare, 
endangered, poisonous, or noxious plants, developed by a 
thorough reconnaissance of all mapping units. 
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c. A description of each mapping unit delineated putsuant to 
under subdivision a. This description sna±± must include 
the follo~<~ing: 

(1) The acreage [hectarage] of each mapping unit for each 
surface owner within the permit area. 

(2) A species -1-h;t 'O'f higher plauts and identification 'O'f 
mty species 'O'f rare-; endangeted, poisonous, 0"1" 

no.<ious plauts. 

-f-3-1- A qaantitatioe An assessment of, at a nr:tnJ:Jnum, the 
follo~<~ing vegetation patamelets:- the productivity of 
cropland, tame pastureland, and native grassland 
based on published data, historic data, or 
quantitative data. 

+a-t Ptoductivity on ctopland. 

+b+ Ptoductioity 
pastuteland. 

giOctlld on 

ill +c+ Ptoductivity and gtoctHd euve-r by impotlaHt phnt­
species and gtoups. and United States department 
of agriculture soil conservation service range 
condition in percent on for native grassland. 

+d+ Density 'O'f ltees, sluubs. and half shtubs and 
gtound euve-r 'O'f hetbaceous ~:~egetation by 
impottant phnt- species and gtoups on ~<~oodland 
and fish and ~<~ildlife habitat. 

(4) A detailed description of number and arrangement of 
trees and shrubs, probable age of trees, height of 
trees, and characteristics of understory vegetation 
for woodland and fish and wildlife habitat where 
woodland is the vegetation type. 

(5) A detailed description of community structure, 
assemblages of plant species, water conditions, and 
size for fish and wildlife habitat where wetlands are 
the vegetation type. 

(6) A description of number and arrangement of trees and 
shrubs, length and number of rows, and associated 
plant species for shelterbelts. 

(7) When required for the proposed success standard, a 
quantitative assessment of applicable vegetation 
parameters using methods approved by the commission. 

C7 d. A detailed narrative describing. the nature and variability 
of the vegetation in each mapping unit and land use 
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Category, based On a s~mtltesis cmd Stlllllllai:ization 'Crf tfre 
d-ata obtained pux:sua1tt: t-o th±s subsection. AH data-. 
analyses conducted on ttre data-. cmd x:esults 'S"lnd± be 
submitted a-s pari 'Crf th±s discussion thorough 
reconnaissance and qualitative assessment. 

2. When the methods selected puxsuanl t-o for subdivision£ .9. of 
subsection 6 of section 69-05.2-09-11 require the use of 
reference areas-; ttre following xequitements 'S"lnd± be nret: 

a. The number of reference areas proposed sha±T must be 
sufficient to adequately represent the permit area. 

b. The location, approximate size, and boundaries of all 
proposed reference areas 'S"lnd± must be located on a map of 
sufficient scale to accurately show the field location of 
each xefexcnce ar-e<l:. The boundaries of the mapping unit 
in which the reference area is located 'S"lnd± must also be 
delineated. 

c. The permittee shall demonstrate that the proposed 
reference areas adequately characterize the relevant 
mapping units which they propose to represent. This 
demonstration 'S"lnd± must be done according to methods 
approved by the commission. 

3. The commission may grant e.<:cepliou t-o p-art-s 'Crf ttre map cmd 
vegetation d-ata x:cquitements 'Crf th±s section £or opetations 
'~'There the e.<t e It de d m±ne p-l-an ±s -1-e-s-s tinm '01'l"e ltuitdt e d acres 
~ hectax:es], ±f the pexmit applicant demoustxates t-o the 
commission that cextaiu infotmatioual tequitemeuts 'Crf th±s 
section are mrt: applicable on a rite specific basis. 

~ The pexmit application 'S"lnd± must contain, in addition to ttre 
xequitements 'Crf materials satisfying subdivision a of 
subsection 2 of North Dakota Century Code section 38-14.1-14., 
the following: 

a. A map and supporting narrative of the uses of the land 
existing at the time 'Crf ttre filing 'Crf the pexmit 
application is filed. If the premining use of the land 
was changed within five years before the anticipated date 
of beginning the proposed operations, the historic use o£ 
ttre Tand 'S"lnd± must also be described. 

b. A narrative of land capability and productivity, which 
analyzes the land use description under subdivision a in 
conjunction with other environmental resources information 
required under this chapter. 

5-:- 4. The pexmit application 'S"lnd± must contain a narrative 
description which -shaH include inclUdes information adequate 
to predict the potential for reestablishing vegetation on all 
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are as t o be di sturbed by surface =rl miuiug mTd reclamation 
operations . 

History: Eff ect i ve August 1 , 1980; amended effective June 1, 1983i 
May 1. 1990 . 
General Authority : NOCC 38-14 .1 -03 
Law Implemented : NDCC 38-14.1-14, 38-14 . 1-24 

69-05.2-08-09. Permit applications · - Permit area- Prime farmland 
investigation 'dn'd determination - Reco nna i ssan ce i nvest i gati on. 

~ permit 
investigation 
i-mTd-s within 

applicant stra-1± conduct a preapplicatiou 
o-f tiTe proposed permit area t-o determiue whether 

streh d1"'e'd"S ntay be prime fa I iii 1 at I d . 

r. bmTd stra-1± not b-e cousidered prime farmland where tiTe permit 
applicant can demonstrate 01TC o-f tiTe following:-

d'7 ~ hnd has not b-e-en historically =ed a-s cropland . 

b-:- ~ -s±-ope o-f tiTe hnd ±s t-en per cettt o-r greater . 

e-:- The hnd ±s not ir r igatcd o-r naturally sub it r igated , has 
rro developed wate-r supply that ±s dependable o-r o-f 
adequate quality. mTd ~average ann ual precipitation ±s 
fourteen inches [35.56 centimeters] o-r f-e-ss-:-

d-7 &tireT factors c .<ist, streh a-s a very rb"Cky surface, o-r tiTe 
l-and ±s frequently flooded duriug tiTe growing season , llt'OT"e 

o-ft-en tiTan onee ±n two years, mTd the flooding has reduced 
crop gields. 

c;. en the ba-s-i-s o-f a cooperative su-i-1- survey o-f i-mTd-s within 
the proposed permit dr'e'a"7 there are not any su-i-1- mapping 
unit-s identified a-s prime farmland. 

'f-7 Following a review by the stat-e conser~ationist, United 
States department o-f agriculture su-i-1- conservatiou 
service. o-f important farmlaud iuventory lT!'dp'S published by 
the su-i-1- coJtservatiou service, or tiTe cooperative su-i-1-

survey ±f' importaut farmlaud iuveutory lT!'dp'S are not 
available. a determinatiou ±s IITd'l±e by the stat-e 
conservationist that there are not any prime farmlands 
withiu ~ proposed permit area-:-

When an applicant demonstrates '01Te o-f the above. a request rcrr 
a negative determinatiou bcrS'ed on that demonstration stra-1± be 
submitted t-o the commissiou w-ith tiTe permit applicatiou. 

3-;- H the investigation indicates that the proposed permit area 
m-ay contain prime soils. tiTe permit applicaut stra-1± contact 
the stat-e couservationist o-f the United States su-i-1-
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consetvalion set~ice fVr a deletminalion, ±n consultation with 
the commission, ±f any prime faunland exists ±n the ptoposed 
petmit are-a b-a-s-ed en impottanl faunland invenlot~ lll'd'p"S o-r a 
coopetalioe ~ sutoe~. ~no coopetalive ~ sutve~ has 
been nrade fVr the -l-ands w i lh in the pt opo sed pet mit 8'r'e'1!!l:7 the 
petmit applicant 'ShaH C"dttS'e 'S'ttCh a sutoe~ t'O be ll\'1!td-e-:-

a-:- Wtren the stat-e consetoalionist o-f the United Stales ~ 
conset~alion setoice identifies prime farmland within the 
ptoposed are-a t'O be mined, the petmit applicant 'ShaH 
snbmil an application ±n accotdance with section 
69 05.2 09 15 fVr 'S'ttCh designated :l:arrd7 

b-:- Wtren the stat-e coltsetvalionisl o-f the United States~ 
consetoation setoice th:re-s rrot idenlifl' any prime fatmland 
within the ptoposed petmit 8'r'e'1!!l:7 the petmit applicant 
'ShaH submit a tcqnesl fVr negalioe deletminalion ±n 
accotdance with snbseclion Z-:-

1. All applications must include the results of a reconnaissance 
investigation of the proposed permit area to indicate whether 
prime farmland exists. The commission in consultation with 
the United States soil conservation service will determine the 
nature and extent of the required reconnaissance 
investigation. 

2. If the reconnaissance investigation establishes that no land 
within the proposed permit area is prime farmland historically 
used for cropland, the applicant shall submit a statement that 
no prime farmland is present. The statement must identify how 
the conclusion was reached. 

3. If the reconnaissance investigation indicates that land within 
the proposed permit area may be prime farmland historically 
used for cropland, the applicant shall determine if a 
cooperative soil survey exists for those lands and whether 
soil mapping units in the permit area have been designated as 
prime farmland. If no cooperative soil survey exists, the 
applicant shall have one made of the lands which the 
reconnaissance investigation indicates could be prime 
farmland. 

a. If the cooperative soil survey indicates that no prime 
farmland soil mapping units are present within the permit 
area, subsection 2 applies. 

b. If the cooperative soil survey indicates that prime 
farmland soil mapping units are present within the permit 
area, section 69-05.2-09-15 applies. 

4. This section does not apply to lands which qualify for the 
exemption in section 69-05.2-26-06. However, the application 
must show that all exemption criteria are met. 
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History: Effective August 1, 1980; amended effective June 1, 1983~ 
May 1, 1990. 
General Authority: NOCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-14 

69-05.2-08-10. Permit applications - Permit area - Soil resources 
information. A The applicant shall submit a soil survey sha±T he 
sabmitled for the ptoposed permit area and 'S'ha-:1:-:t consist consisting of a 
map and report prepared by a soil classifier as defined in subsection 28 
of North Dakota Century Code section 38-14.1-02. 

1. The map 'Sinrl:-3:: must be made by accepted ptinciples and methods 
and s ab mit ted on-;-'S'C"Irl:-e 'O"f at a 1: 4 , 8 0 0-:- The map 'Sinrl:-3:: s c a 1 e 
and show t-tre follotdug: 

a. The location and the vertical and lateral (areal) extent 
of the suitable plant growth material (topsoil) within the 
permit area that is considered best for topdressing the 
area to be reclaimed. Suitable plant growth material 
considered best for topdressing is based upon an 
electrical conductivity of less than two millimhos per 
centimeter (EC x 10 3 ), a sodium adsorption ratio of less 
than four (exchangeable sodium percentage of less than 
five), a free lime percentage· (calcium carbonate 
equivalent) of less than ten on medium to fine textured 
soils, and an organic matter percentage of one and one­
half or more (unless this organic matter percentage is not 
available within the permit area). The topsoil shoald J2 
normally be made up of the dark-colored surface horizon 
materials. 

b. The location and the vertical and lateral (areal) extent 
of the remaining suitable plant growth material (subsoil) 
within the permit area, based on electrical conductivity 
of the saturation extract of less than four millimhos per 
centimeter (EC x 103 ), and sodium adsorption ratios of 
less than ten (exchangeable sodium percentage of less than 
twelve). 

c. The location of any prime farmlands identified by t-tre 
st-at-e cousetllationist 'O"f t-tre =±r conset11ation setllice 
within t-tre ptoposed pcnmil a-rea patsaant t-o under section 
69-05.2-08-09. 

2. The report 'S'ha-:1:-:t must contain t-tre following: 

a. The results of any chemical and physical analyses made to 
determine the properties of the suitable plant growth 
material. Textural analyses sha±T must be included for 
all samples taken. 
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b. The 11oltune o-f saitable p-i-ant' growth material (topsoil) 'in 
i:iTe permit a:re-a by ownership wtrich ±s- conside:z:ed b-est £or 
topd:z:essing i:iTe a:re-a L-e-±rrg :reclaimed. 

e-:- The volame o-f i:iTe :remaining saitable p-i-ant' g:z:owth material 
(sabsoil) 'in i:iTe pe:z:mit -area by owue:z:ship. 

d7 The description, classification, and interpretation for 
use of the soils and suitable plant growth material in the 
permit a rea. 

3. Laboratory analyses w±rr must be made by the methods and 
procedures oatlined in United States department of agriculture 
handbook 60, Diagnosis and Improvement of Saline and Alkali 
Soils, by the United States salinity laboratory staff, United 
States government printing office, Washington, D. C., or by 
other methods and procedures approved in writing by the 
commission. 

4. Prior to a soil classifier beginning work on the required soil 
survey, a meeting of the soil classifier, the operator, if the 
operator so desires, and the commission staff~ will be 
held for the purpose of discussing proposed techniques, 
procedures for sampling and analyses and the area to be 
surveyed. 

History: Effective August 1, 1980; amended effective June 1, 1983i 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-14 

69-05.2-08-11. Permit applications - Permit area - Use of other 
suitable strata. Where the pc:z:mit applicant proposes to use other 
suitable strata as a supplement for suitable plant growth materials or 
where the commission determines that it is necessary to meet the 
revegetation requirements, the application~ must indicate the areal 
extent of other suitable strata within the proposed permit area and 
~ must, on a sampling density determined by the commission in 
consultation with the peunit applicant, provide results of the analyses, 
trials, and tests required under subsection~ 5 of section 
69-05.2-15-02. -

History: Effective August 1, 1980; amended effective June 1, 1983i 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-14 

69-05.2-08-12. Permit applications - Permit area -Topographic 
data. The applicant shall submit: 
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1. The permit applicant: 'S'inrH snbmit to the commission 
topographic IITap'S w-ith fhe foot [1.52 meter] contour intervals 
wh±eh adeqnatel~ represent: the ±-and snrface configntalion 
Lefor e m1nxng. Five-foot [ 1. 52-meter] contour i nterva 1 
topographic maps of the permit area. 

2. An a rea s 1 ope map 'S'inrH he snbmitted wh±eh reflects the 
geomorphic diffetenccs o-f the a"l"e"d'S to he disturbed. The 
'S"l-ope petcentage categories sha±:l: he ±n showing three percent 
intervals, unless otherwise approved by the commission. 

History: Effective August 1, 1980; amended effective June 1, 1983i 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-14, 38-14.1-15 

69-05.2-08-13. Permit applications Permit area -Alluvial 
valley floor determination. 

1. All a vial valley £-1-crO'r dctct udna t ion. 

~ Before applying for a permit to conduct satface ~ 
mining and rcclamation operations within a valley holding 
a stream or in a location where the adjacent area includes 
any stream, the pcrmit applicant shall either 
affirmatively demonstrate, based on available data, the 
presence of an alluvial valley floor, or submit to the 
commxssxo11 the results of a field investigation of the 
permit area and adjacent area areas. The £±e±U 
investigations 'S'inrH must include sufficiently detailed 
geologic, hydrologic, land use, soils, and vegetation 
studies on areas required to be investigated by the 
commission, after consultation with the permit applicant, 
to enable the commission to make an evaluation regarding 
the existence of the probable alluvial valley floor in the 
permit area or adjacent area and to determine which areas, 
if any, require more detailed study in order to aTrow the 
commission to make a final determination regarding the 
existence of an alluvial valley floor. Studies performed 
during · the investigation by the permit app 1 i cant or 
subsequent studies 'a'S required of the perlnit app 1 i cant by 

the commission. 'S"h-aH must include an appropriate 
combination, adapted to site-specific conditions, of: 

++t a. Mapping of the probable alluvial valley floor 
including, but ITOt limited t-o. geologic maps of 
unconsolidated deposits, delineating the streamlaid 
deposits, maps of streams, delineation of surface 
watersheds and directions of shallow ground water 
flows through and into the unconsolidated deposits, 
topography showing local and regional terrace levels, 
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+2-+ b. 

+37 c. 

++* d. 

+5+ e. 

+-&+ f. 

and topography of terraces, floodplains, and channels 
showing surface drainage patterns. 

Mapping of all lands included in the area ±n 
accordance w±t:h th±s section mTcl sttbject t-o used for 
agricultural activities, showing the area ±n wh±ch 
different types of agricultural lands, sueh as £±ood 
irrigated lands, pastttrelands, mTcl ttndeoeloped 
rangelands e-:ri-st and accompanied by measurements of 
vegetation ±n ~ ~ productivity and type. 

~tapping Topographic maps of all lands that are 
cuiientl, or were historically flood irrigated, 
showing the location of each diversion structure, 
ditch, dam and related reservoir, irrigated~ and 
topography ~ tiTcrse :1:-an:cls. 

Documentation that areas identified in this section 
are, or are not, subirrigated, based on ground water 
monitoring data, representative water quality, soil 
moisture measurements, and measurements of rooting 
depth, soil mottling, and water requirements of 
vegetation. 

Documentation, based on representative sampling, that 
areas identified under this subdivision are, or are 
not, flood irrigable, based on streamflow, water 
quality, water yield, soils measurements, and 
topographic characteristics. 

Analysis of a series of aerial photographs, including 
color infrared imagery~ at~ t±me ~ year t-o 
show capable of showing any late summer and fall 
differences between upland and valley floor 
vegetative growth and of a scale adequate for 
reconnaissance identification of areas that may be 
alluvial valley floors. 

Jr.- 2. Based on the investigations conducted under sttbdioision ~ 
subsection 1, the commission 'S'inrl± ~'!Take~ determination~ 
will determine the extent of any alluvial valley floors 
within the study area and whether any stream in the study 
area may be excluded from further consideration as Ty±ng 
within an allttvial oallel' -H-o-cn-. The commission 'S'inrl± 
will determine that an alluvial valley floor exists if ±t 
finds that: 

+++ a. 

+2-+ b. 

Unconsolidated streamlaid deposits holding streams 
are present; and 

There is sufficient water to support agricultural 
activities as eoidenced shown by: 

405 



+a+ ill The existence of flood irrigation in the area ±n 
question or its historical use; or 

+b7 Lf2 The capability o£ an area to be flood irrigated, 
based on streamflow water yield, soils, water 
quality, and topography; or 

+c-t ill Subirrigation of the lands ±n question. derived 
from the ground water system of the valley 
floor. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NOCC 38-14.1-03 
Law Implemented: NOCC 38-14.1-21 

69-05.2-08-14. Permit applications Permit area - Alluvial 
valley floor resources. 

1. If land within the proposed permit area or adjacent area is 
identified as an alluvial valley floor and the proposed mining 
operation may affect an alluvial valley :f:ro-O'r it or waters 
that supply alluvial valley floors, the permit applicant shall 
submit a complete description of the alluvial valley floor 
resources and characteristics that pro~ide sufficient baseline 
~ t-o allow the commission to lll'"a'ke a determination o£ 
determine: 

a. The characteristics&£ the alluvial ~alley~ wh±eh are 
necessary to preserve the essential hydrologic functions 
during and after mining. 

b. The significance of the 
agricultural activities. 

area t-o be affected to 

c. Whether the operation will cause, or presents an 
unacceptable risk of causing, material damage to the 
quantity or quality of surface or ground waters that 
supply the alluvial valley floor. 

d. The effectiveness of proposed reclamation w±th respect t-o 
r equh emenls &£ under North Dakota Century Code chapter 
38-14.1 and this article. 

e. Specific environmental monitoring required to measure 
compliance with chapter 69-05.2-25 during and after mining 
and reclamation operations. 

2. The alluvial valley floor baseline data required to make the 
determinations listed in section subsection 1 -stnrl:-1- must 
include-, bttt not be limited t-o: 
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a. Geologic data, including geologic structure, and surficial 
geologic maps, and geologic cross sections. 

b. Soils and vegetation data, including a detailed soil 
survey and chemical and physical analyses o£ so±rs, a 
vegetation map and narrative descriptions of quantitative 
and qualitative surveys, and land use data, including an 
evaluation of crop yields. 

c. Surveys and data teqnhed tme1-e-r th±s section for areas 
designated as alluvial valley floors because of their 
flood irrigation characteristics~ must also include, 
rl a minimnm, sut face hy dt olog ic d-ata-; incl nding 
streamflow, runoff, sediment yield, and water quality 
analyses describing seasonal variations, field geomorphic 
surveys~ and other geomorphic studies. 

d. Surveys and data teqnhed tme1-e-r th±s section for areas 
designated as alluvial valley floors because of their 
subirrigation characteristics, ~must also include, at 
a minimnm. geohydrologic data includi~observation well 
establishment for pntposes o£ water level measurements, 
ground water contour maps, testing to determine aquifer 
characteristics that affect waters supplying the alluvial 
valley floors, well and spring inventories, and water 
quality analyses describing seasonal variations, and of 
the same overburden parameters specified in section 
69-05.2-08-05 o£ ovetbntden to determine the effect of the 
ptoposed mining 'd1TCi teclamation operations on water 
quality and quantity. 

e. Plans showing how the operation will avoid, during m1n1ng 
and reclamation, interruption, discontinuance, or 
preclusion of farming on the alluvial valley floors-unless 
the premining land use has been undeveloped rangeland 
which is not significant to farming and will not 
materially damage the quantity or quality of water in 
surface and ground water systems that supply these 
alluvial valley floors. 

f. Maps showing farms that could be affected by the mining 
and, if any farm includes encompasses all or part of an 
alluvial valley floor, -or includes any pottion theteof, 
statements of the type and quantity of agricultural 
activity petfotmed on the alluvial valley floor and its 
relationship to the farm 1 s total agricultural activity 
including an economic analysis. 

3. The surveys tcquhed by th-is section should identify those 
geologic, hydrologic, and biologic characteristics of the 
alluvial valley floor necessary to support the essential 
hydrologic functions o£ an allnvial valley ~­
Characteristics wh-±ch: suppott the essential hydtologic 
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fn11ctions and which must be eva 1 uated in 
application include, bttt tn:"e rrot limited t-o: 

a complete 

a. Characteristics supporting the function of collecting 
water which include, bttt tn:"e rrot limited t-o: 

(1) The amount and rate of runoff and a water balance 
analysis, with respect to rainfall, 
evapotranspiration, infiltration, and ground water 
recharge. 

(2) The relief, slope, and density of the network of 
drainage channels. 

(3) The infiltration, 
transmissivity of 
valley floor that 
associated with the 
and the stream. 

permeability, porosity, and 
unconsolidated deposits of the 
either constitute the aquifer 

stream or lie between the aquifer 

(4) Other factors that affect the interchange of water 
between surface streams and ground water systems, 
including the depth to ground water, the direction of 
ground water flow, the extent to which the stream and 
associated alluvial ground water aquifers provide 
recharge to, or are recharged by bedrock aquifers. 

b. Characteristics supporting the function of storing water 
which include, bttt '!'l:r'C' rrot limited t-o: 

(1) Surface roughness, slope, and vegetation of the 
channel, floodplain, and low terraces that retard the 
flow cf sutface watets. 

(2) Porosity, permeability, water-holding capacity, 
saturated thickness, and volume of aquifers 
associated with streams, including alluvial aquifers, 
perched aquifers, and other water-bearing zones found 
beneath valley floors. 

(3) Moisture held in soils o-rthepi-antgtowthn&edinm 
within the alluvial valley floor, and the physical 
and chemical properties of the subsoil that provide 
for sustained vegetation growth or cover during 
extended periods of low precipitation. 

c. Characteristics supporting the function of regulating the 
flow of water which include, bttt tn:"e rrot limited t-o: 

(1) The geometry and physical character of the valley, 
expressed in terms of the longitudinal profile and 
slope of the valley and the channel, the sinuosity of 
the channel, the cross section, slopes, and 
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d. 

proportions of the channels, floodplains, and low 
terraces, the nature and stability of the 
streambanks, and the vegetation established in the 
channels and along the streambanks and floodplains. 

(2) The nature of surface flows as shown by the frequency 
and duration of flows of representative magnitude 
including low flows and floods. 

(3) The nature of interchange of water between streams, 
their associated alluvial aquifers and any bedrock 
aquifers as shown by the rate and amount o£ ~ 
supplied by the stream to associated alluvial and 
bedrock aquifers (i.e., recharge) and by the rates 
and amounts o£ ~ supplied by aquifers to the 
stream (i.e., baseflow). 

Characteristics which make 
include-; bttt a-re tl"'t limited 
forms including floodplains 
agricultural activities. 

water available and which 
to. the presence of land 

and terraces suitable for 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-21 

69-05.2-08-15. 
wildlife resources. 

Permit applications Permit area - Fish and 

1. Each permit application strrl-1- must contain a description of 
the fish and wildlife resources and their habitats on the 
proposed permit ~ and on adjacent areas where effects on 
saen those resources may reasonably be expected to oeenr. The 
appli~ shall base the description strrl-1- he based npon on 
fish and wildlife inventories o£ ~and wildlife and the±r 
habitats on the permit ~and adjacent areas. The delineate 
habitats strrl-1- he delineated on 1:4,800 scale aerial 
photographs. 

2. The permit applicant shall determine the scope of work, level 
of detaili and timetable for completion o£ completing fish and 
wildlife inventories in consultation with the commission and 
the state game and fish department and strrl-1- submit £or 
appro~al by the commission a study plan by wtrieh for 
commission approval for acqu1r1ng fish and wildlife 
information w±rr he acquired. 

History: Effective August 1, 1980; amended effective June 1, 1983i 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-14, 38-14.1-24 
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69-05.2-09-01. Permit applications - Operation plans - General 
requirements. Each petmit application 'Sinr.H: must contain a detailed 
description of the mining opetat:ions ptoposed t-o be condncted dating the 
t-erm trf the petmit within the ptoposed petntit: area-; inclnding, at a: 
minimnm, the following the proposed mining operations, including: 

1. A narrative desctiption of the type and method trf 'C'O'a:i- m1n1ng 
procedures and ptoposed engineering techniques, anticipated 
annual and total coal production trf C"''"a'l:-; by tonnage, and the 
major equipment t-o be ttSed ror arr aspects trf ~ 
opetat:ions. 

2. A plan stating the anticipated or actual starting and 
termination date of each phase of the sat face mining 
activities and the antic ipa t:ed nwnbet trf 'dC'I"e"S Ehectates] 
amount of land to be affected for each phase trf mining over 
the t-otrl 1 ife of the permit. 

3. A narrative for each ptoposed operations plan tequited by th±s 
chaptet explaining the plan in detail and the construction, 
modification, use, and maintenance of each mine facility, 
water and air pollution control facilities or structures, 
transportation and coal handling facilities, and other 
structures required for implementing the plans. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-14 

69-05.2-09-02. Permit applications - Operation plans - Maps and 
plans. Each petmit: application 'Sinr.H: must contain an appropriate 
combination of 1:4,800 scale topographic maps, planimetric maps, and 
plans of the proposed permit area: and adjacent areas a:s follows showing: 

1. The ~ 'Sinr.H: show ttre sea±e Scale, date, permit boundaries 
trf the pcilltit: area:, company name, legal subdivision 
boundaries, and an apptoptiate legend. 

2 . The ~ and pTa:ns stta::1:± show the -l-and-s pt op o sed Lands to be 
affected throughout the sutface 'C'O'a:i- mx11:mg and ~mat:ion 
operation and any change in a facility or feature t-o be caused 
by the ptoposed operations, if the existing facility or 
feature was shown under chapter 69-05.2-08. 

3. The bonndaty boundaries of arr areas ptoposed to be affected 
over ttre term trf during the permit term according to the 
sequence of m1n1ng and reclamation--operations w±th and a 
description of size and timing of operations for each -coal 
removal subarea. 

4. Pit layout and proposed sequence of m1n1ng operations, crop 
line, spoil placement areas, final graded spoil line, highwall 
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areas ptoposed to be backsloped, and areas proposed for 
stockpiling suitable plant growth material or other suitable 
strata. 

5. Location of aH proposed sedimentation ponds, 'O'tiTer water 
divetsion, collection, conve:yance, tteatment, storage and 
dischatge facilities. surface water management structures and 
identification of permanent water impoundments or stream 
channel alignments. 

6. Location of a±± coal processing waste dams and embankments ±n 
accotdance w±ttt under section 69-05.2-09-09, and fill area: 
areas for the disposal of initial cut spa±r and other excess 
spoil ±n accoxdance 'lrith under section 69-05.2-09-14 and North 
Dakota Century Code section 38-14.1-24. 

7. Buildings, utility corridors, 
roads, mine railways, and other 

proposed 
support 

and existing haul 
facilities ttSed to 

suppoxt 1:tre suxface 'C'Orl mining and reclamation operation. 

8. Each coal storage, cleaning and loading area, and each coal 
waste and noncoal waste storage area. 

9. Each explosive storage and handling facility. 

10. Each air pollution collection and control facility. 

11. Each habitat area to be used to protect and enhance fish and 
wildlife and related environmental values. 

12. Each source of waste and each waste disposal facility relating 
to coal processing or pollution control. 

13 . Each bond a rea o-f :l:anrl: w it h in ttre p e xm it area: £o-r wlri:clr: a 
pexfoxmance b-om:l: o-r 'O'tiTer equivalent guarantee w:i±l- b-e posted 
tnTde-r chaplet 69 05.2 12, scheduled according to the proposed 
sequence of mining and te~lamation operations. Include the 
bond or guarantee amount for each tespective area. 

14. Maps and plans required under subsections 5, 6, and 12 snarr 
must be prepared by, or under the direction of, and certified 
by a qualified registered professional engineer, a qualified 
registered land surveyor, or qualified professional geologist, 
with assistance from experts in related fields, e.occept that. 
However, maps, plans, and cross sections submitted ~ 
accotdance 'lrith according to section 69-05.2-09-09 may only be 
prepared by, or under the direction of, and certified by a 
qualified registered professional engineer or qualified 
registered land surveyor. 

History: Effective August 1, 1980; amended effective June 1, 1983; 
June 1, 1986; May 1. 1990. 
General Authority: NDCC 38-14.1-03 
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Law Implemented: NDCC 38-14.1-14 

69-05.2-09-03. 
structures. 

Permit applications - Operation plans - Existing 

1. Each permit application 'S'incl± must contain a description of 
each existing structure within in the proposed permit are-a or 
adjacent permit areas that are proposed to he used ±n 
connection w±th or to facilitate support the proposed surface 
coal mining and reclamation operation. The description~ 
must include: 

a. Location. 

b. P±an:s o-f the structure wlri:ett describe ±t-s current Current 
condition. 

c. Approximate beginning and ending construction dates on 
wlri:ett construction o-f the e.-dsting structure was hegttn an-d 
completed. 

d. A showing, including relevant monitoring data or other 
evidence, whether the structure meets the performance 
standards and design requirements of this article and o-r 
North Dakota Century Code section 38-14.1-24. 

2. :An e.dstiug The applicant shall modify or reconstruct a 
nonconforming structure wlri:ett d-o-c-s no-t- !IT'e"et the performance 
standards o-f ttr±s article an-d N-o-rth Dakota Century &od-e 
sect ion 30 1 ~. 1 2~ ~ he modified or r econs h uc ted to meet 
the design standards of this article after approval of the 
compliance plan required in subsection 3 by the commission a-s 
a part o-f the permit application approval process. 

3. Each 
for 

permit application 'S'h::rl± must contain a compliance plan 
each e.ds ting structure proposed to be modified or 

reconstructed £-o-r ttS"e ±n connection w±th or to facilitate the 
surface C'O"rl mining an-d reclamation operation. Th-e compliance 
pT-an sha±± and include: 

a. Design specifications £-o-r the modification or 

b. 

c. 

reconstruction o-f the structure Specifications to meet the 
design and performance standards of this article and North 
Dakota Century Code section 38-14.1-24. 

A construction 
beginning and 
reconstruction. 

Provisions for 
modification or 

schedule 
completing 

wh±eh snows showing dates for 
interim steps and final 

monitoring the structure during and after 
reconstruction to ensure that the 
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performance standards o£ th±s axticle and North Dakota 
Ceutax31 €-ode section 38 14.1 24 are met. 

d. A showing that the risk o£ harm to the environment or to 
public health or safety is not significant during ~ 
pexiod o£ modification or reconstruction. 

4. An e.<isting A structure which meets the performance standards 
of this article and North Dakota Century Code section 
38-14.1-24 but does not meet the design requirements of this 
article may be exempted from nteeting those design requirements 
by the commissiou. The commission s-ha±-1- may grant this 
exemption as part of the pexmit application Trocess after 
obtaining the information required by this section and a£ter 
making the finding required by section 69-05.2-10-04. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-14 

69-05.2-09-04. Permit applications -Operation plans -Blasting. 
Each pcxmit application 'S"ha3± must contain a blasting plan £o-r the 
pxoposed pcxmit area. explaining how the pexmit applicant intends to 
comply with the xeqaitemcnts o£ chapter 69-05.2-17 and subsection 4 of 
North Dakota Century Code section 38-14.1-14 and including ~ 
follo>dng: 

1. Types and approximate amounts of explosives ~he ttSed for 
each type of blasting operation ~ he condacted. The ~ 
must identify the maximum amount of explosives to be detonated 
within any eight millisecond period 'S"ha3± he stated and the 
maximum allowable limit on ground vibration for all structures 
not listed in subsection 7 of section 69-05.2-17-05. 

2. Dcscxiption o£ pxoccdaxcs Procedures and plans for recording 
and xetention o£ retaining information on ~ following daring 
blasting: 

. a. Drilling patterns, including size, number, depths, and 
spacing of holes. 

b. Charge and packing of holes. 

c. Types of fuses and detonation controls. 

d. Sequence and timing of firing holes. 

3. Description o£ blasting Blasting warning and site access 
control equipment and procedures. 
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4. Descxiption 'O"f typ-e-s Types, capabilities, sensitivities, and 
locations of ttSe 'O"f any blast monitoring equipment and 
procedures proposed to be ttSed. 

5. Descxiption 'O"f phms Plans for recording and reporting to the­
commission the- results of preblasting surveys, if required. 

6. Descxiption 'O"f the- The public notice content, procedure for 
implementing changes to changing the public notice, and a 
listing of landowners, government agencies, and other 
interested parties that will receive the notices. 

7. Descxiption 'O"f unaooidable Unavoidable hazardous conditions 
£or wh±ch needing deviations from the blasting schedule w±rr 
be needed and a general procedure outlining the- implementation 
of an emergency blasting process. 

8. A map sh:a:H: be snbmitted containing the- following showing 
areas in which: 

a. Delineation an-d identification 'O"f are-as within ttre­
ptoposed p±e ~ ±n wh±ch blasting Blasting is prohibited 
±n accotdance w-±ttt under section 69-05.2-17-05. 

b. Delineation 'O"f cn:-ea-.s- within -HTc- ptoposed p-rl a'1""ea ±n wh±ch 
the- The maximum permissible weight of explosives to be 
detonated is established by subsection+& 7 of section 
69-05.2-17-05. The map must show the maximum weight of 
explosives stra:H: be indicated at intervals not exceeding 
four hundred feet [121.92 meters] and sna±± continue until 
the maximum amount 'O"f e.<ploshes specified in subsection 1 
'O"f tiT±s section ha-s been tenched. 

History: Effective August 1, 1980; amended effective June 1, 1983~ 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-14 

69-05.2-09-05. Permit applications Operation plans Air 
pollution control. The petmit applicant shall specify the measures to 
be t-aken to comply with the air pollution control raws- an-d xegnlat:ions 
requirements of the state department of health and consolidated 
laboratories and any other measures necessary to effectively control 
wind erosion and attendant air pollution a-s xequited by section 
69 05.2 13 07. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NOCC 38-14.1-03 
Law Implemented: NOCC 38-14.1-14 
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69-05.2-09-06. Permit applications Operation plans 
Transportation facilities. Each pexntit application ~must contain a 
detailed description of each road, conveyor, or rail system to be 
constructed, used, or maintained -in connection w±t:h th-e snxface eo-a±­
miuiug and xeclamation opexations within th-e pxoposed pexmit 'A1:"'e'a"":" The 
descxiptiou ~ include a nrap-; appxopxiate. Appropriate maps, 
descriptions, profiles.!. and cross sections, and th-e following must be 
included to show: 

1. Ideu t ±fica t ion 'O'f aH: ro-ads Road 1 oca t ions. 

2. Specifications for each road width, road gradient, road 
surface, road cut, fill embankment, culvert, bridge, drainage 
ditch, and drainage structure to meet the design requirements 
set £orth in chapter 69-05.2-24. 

3. Specifications for stabilization and erosion prevention for 
road cut and fill embankments, ditches, drains, and other side 
slopes. 

4. A xepoxt Results of appropriate geotechnical analysis, where 
commission approval 'O'f the commission is required for 
alternative specifications, or for steep cut slopes under 
section 69-05.2-24-03. 

5. A dcscxiption 
apptoiJal 'O'f the 
tclocation 'O'f 
69-05.2-24-04. 

'O'f measuxes Measures to he t-aken t-o obtain 
commission approva 1 for altex ation a 1 teri ng or 
relocating a natural drainageway under section 

6. Ecrett p±an maH: contain a A general operations description of 
each road, conveyor, or rail system to be constructed, used, 
or maintained within the ptoposed pexmit area. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-14 

69-05.2-09-07. Permit applications -Operation plans- Relocation 
or use of public roads. Each petmit application -stra-1± must describe, 
with appropriate maps and cross sections, the 1neasuxes t-o he tts"'C"d t-o 
eltsute that the intexests 'O'f the public and landownets affected are 
ptotected -i-f-; nm:l:e1:" section 69 es.z. e~ 91, the petmit applicant 'S"e'e:k:s t-o 
inrlre the commission appto"e' w±t:h the apptoval 'O'f the ptopet road 
authotity measures to ensure the interests of landowners and the public 
are protected if the applicant plans to: 

1. Conducting the pxoposed Conduct surface mining activities 
within one hundred feet [30.48 meters] of the right-of-way 
line of any public road, except where mine access or haul 
roads join that right of way; or 
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2. Relocating Relocate a public road. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NOCC 38-14.1-14 

69-05.2-09-08. Permit applications -Operation plans - Protection 
of public parks. For any public parks or places listed on the national 
register of historic places that may be adversely affected by the 
proposed operations, each plan 'SiTaH pto~ide a desctipt:ion o-f must 
describe the typ-e and e.<teut o-f effect and the measures to be used i::'t7 
lit:Llt:Iml:ze or: 

1. To prevent adverse impacts~ 

2. If valid existing rights exist or joint agency approval is to 
be obtained under section 69-05.2-04-01, to minimize adverse 
impacts. 

History: Effective August 1, 1980; amended effective June 1, 1983; 
June 1, 1986; May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-14 

69-05.2-09-09. Permit applications -Operation plans - Surface 
water management - Ponds, impoundments, banks, dams, embankments, and 
diversions. 

1. Each peuuit 
management 

application 'S1TaH must include a surface water 
plan describing each sedimentation pond-; 

impoundment, dcrnr. en•baukmcnt, di~ei siou, or ottrer water 
management structure ptoposed :for tiTe peuuit a-re-a intended to 
meet the requirements of chapter 69-05.2-16. Each sutface 
wat-er management plan 'SiTaH must: 

a. Delineate the watershed boundaries within the ptoposed 
permit ~ and adjacent ~ and genetal a-re-a areas. 

b. Identify by watershed and delineate each ptoposed sutface 
mining activity along with an estimate of the affected 
area associated with each disturbance type. 

c. Identify the locations of a±:3: ptoposed sedimentation ponds 
or water impoundments, whether temporary or permanent, and 
include a plan containing, at a minimum, the following 
infotmation: 

(1) flr. statement o-f the The purpose :for wh±ch of the 
structure w±X± he ttsed. 
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(2) The name and size in acres [hectares] 
watershed affecting the structure. 

of the 

(3) -A statement o-f the The runoff and peak discharge 
rates attributable to the storm or storms 
the structure is designed, including 
calculations. Baseflow The plan should be 
specify baseflow if appropriate. 

for which 
supporting 
specified 

(4) -A statement o-f the The estimated sediment yield of 
the contributing watershed, calculated according to 
the tequhements o-f subsection 2 of section 
69-05.2-16-09, and sediment storage capacity of the 
structure. 

(5) Proposed structure operations and maintenance o-f the 
structure. 

(6) cross section of the 
appropriate scale, 
types and relative 

Preliminary plan view and 
proposed structure, to an 
including anticipated spillway 
locations. 

(7) Graphs showing elevation - area - capacity curves. 

(8) Proposed detention time to meet the criteria of 
subsection 3 of section 69-05.2-16-09, if applicable, 
including supporting calculations. 

(9) A certification statement wh±clt includes a: 

(10) 

certificate and schedule setting forth the of dates 
that detaiJed design plans, as required in 
subsection 2, will be submitted to the commission, 
provided that: 

(a) Detailed design plans for structures scheduled 
for construction within the first year of the 
permit term ~ must be submitted with the 
permit application. 

(b) Detailed design plans for a structure~ must 
be approved by the commission prior to 
construction. 

Contain any ethe-r Other preliminary hydrologic and 
geologic information---required to assess the 
hydrologic impact of the structure. 

d. Identify the location of all proposed diversions along 
with the detailed design specifications, including maps, 
cross sections, and longitudinal profiles which illustrate 
existing ground surface and proposed grade of all stream 
channel diversions and other diversions to be constructed 
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within the ptoposed permit area to achieve compliance with 
sections 69-05.2-16-06 and 69-05.2-16-07. 

e. Include a schedule setting fVrth of the approximate tbrle-s 
o-f cons;truction dates for each w-at-er management: structure. 

f. Identify the location of any proposed temporary coal 
processing waste disposal areas, along with the design 
specifications o-f SttCh sttuctutes to meet the requirements 
~ fVrth in section 69-05.2-19-03. 

g. Identify the location of any proposed coal processing 
waste dams and embankments along with the design 
specifications o-f SttCh sttuctutes to meet the requirements 
set fVrth in chapter 69-05.2-20,. includiug rl a: minimum,. 
The plan must include the results of a geotechnical 
investigation of each proposed coal dam or embankment 
foundation area, to determine the structural competence of 
the foundation which will support the proposed dam or 
embankment sttuctute and the impounded material. The 
geotechnical investigation ~ must be planned and 
supervised by an engineer or engineering geologist, 
accotdiug t-o the followiug as follows: 

(1) ~ Determine the number, location, and depth of 
borings and test pits ~ b-e detetmiued using 
current prudent engineering practice for the size of 
the dam or embankment, quantity of material to be 
impounded, and subsurface conditions. 

(2) The Consider the character of the overburden, the 
proposed abutment sites, and any adverse geotechnical 
conditions which may affect the particular dam, 
embankment, or reservoir site ~ b-e cotLsideted. 

(3) A±± Identify springs, seepage, and ground water flow 
observed or anticipated during wet periods in the 
area: o-f the proposed dam or embankment ~ b-e 
ideutificd on eaclt p-l-an area. 

(4) Considetation ~ b-e g±ven t-o Consider the 
possibility of mudflows or other landslides into the 
dam, embankment, or impounded material. 

h. &e Include a statement that the plan has been prepared by, 
or under the direction of, and certified by a qualified 
registered professional engineer or qualified registered 
land surveyor experienced in the design of impoundments. 
The plans must be certified as meeting the requirements of 
this article using current, prudent engineering practices 
and any design requirements established by the commission. 
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2. Detailed The app}tcation must contain detailed· design plans 
s1nrl:± b-e submitted for each structure i dent ifi ed in 
subdivision c of subsection 1. These design p 1 ans shalL rl a 
minimum must: 

a. Meet a 11 
69-05.2-16-08, 
69-05.2-16-12. 

applicable requirements of sections 
69-05.2-16-09, 69-05.2-16-10, and 

b. Include Provide, at an appropriate scale, detailed 
dimensional drawings of the impounding structure including 
a plan view and cross sections of the length and width of 
the impounding structure, showing all zones, foundation 
improvements, drainage prov1s1ons, spillways, outlets, 
instrument locations, and slope protection, -±n addition 
to. The plans must also show the measurement of the 
m1n1mum vertical distance between the crest of the 
impounding structure and the reservoir surface at present 
and under design storm conditions, sediment or slurry 
level, water level, and other pertinent information 
pettinent to th-e impoundment itself. 

c. Include graphs showing elevation - area - capacity curves. 

d. Include a dcsctiptiou 
and capacities and 
determination. 

~Describe the spillway features 
calculations used in their 

e. Include the computed m1n1mum safety factor~ safety range 
for the slope stability of each impounding structure which 
meets or exceeds the size criteria of subsection +5 17 of 
section 69-05.2-16-09. 

f. Demonstrate that detention time criteria of section 
69-05.2-16-09 can be met, if applicable. 

g. Describe any geotechnical investigations, design, and 
construction requirements of the structure including 
compaction procedures and testing. 

h. Describe the maintenance and operation requirements of 
each structure. 

i. Describe the timetable and plans to remove each structure, 
if appropriate. 

j. Include such additional information as may b-e necessary to 
enable the commission to make a complete e11aluation ~ 
completely evaluate the structure. 

History: Effective August 1, 1980; amended effective June 1, 1983; 
June 1, 1986; May 1. 1990. 
General Authority: NDCC 38-14.1-03 
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Law Implemented: NDCC 38-14.1-14 

69-05.2-09-10. Permit applications - Operation plans - Surface 
mining near underground mining. F-o-r sntface mining actil?ities within 
the ptoposed petmit a-re-a t-o b-e conducted within -f-ive hundred :fe-et 
[152.04 metets] o-f an undetgtound nri1Te-;- the The application shcrl:-r must 
describe the measures needed to b-e ttsed---t-o comply with section 
69-05.2-13-06 if mining activities will occur within five hundred feet 
[152.04 meters] of an underground mine. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-14 

69-05.2-09-11. Permit applications - Reclamation plans - General 
requirements. Each petmit application siTaH must contain a recramation 
plan for reclamation o-f ttre affected lands----;:;±tldll the ptoposed petmit 
a-re-a, showing how the petmit applicant will comply with the petfotmance 
sl:andatds o-f chapters 69-05.2-13 through 69-05.2-26 t-o include, at a 
minimum. the following infotmation. The plan must, at a minimum, 
include: 

1. A discussion of how the scheduling of each reclamation phase 
meets the requirements for contemporaneous reclamation as 
tequited by in subsection 14 of North Dakota Century Code 
section 38-14.1-24 and section 69-05.2-21-01. 

2. A detailed reclamation cost estimate o-f the east o-f 
~~~~~~--~~ 

reclamation o-f the ptoposed opetatious tequhed t-o b-e co~eted 

by a petfotmance ~ ttn'd-e1:- chaptet 69 05.2 12, w-ith and 
supporting calculations fo-r the estimates. 

3. A Postmining topographic and area slope maps drawn to the 
specifications in section 69-05.2-08-12, and a plan for 
backfilling, soil stabilization, compacting, and grading, w-ith 
postmining l:opogtaphic map-s ha~ing 

contout intet\1"als 'm'l'tl a-re-a 'S"i-ope 

five foot [1.52 metet] 
map-s that 'Strow the 

anticipated fimrl- sutface configutation o-f the ptoposed petmil 
a-re-a7 ±n accotdance w-ith chaptet 69 05.2 21. Bro-s-s The plan 
must provide cross sections and volumetric calculations or 
other apptoptiate information shcrl:-r b-e ptovided demonstrating 
that there ±s sufficient matetial t-o achieve the proposed 
fin-a± sutface configntation to show the final topography can 
be achieved. 

4. A plan for the removal, reshaping, and final reclamation of 
each o-f ttre facilities facility identified and discussed in 
this chapter. 

5. A plan for the removal, storage, and redistribution of 
suitable plant growth material and other suitable strata to 
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meet the requirements of chapter 69-05.2-15. This plan must 
provide the volumes, by ownership, of topsoil and subsoil 
available in all areas to be disturbed. These volumes must be 
determined from the soi 1 survey regui red by section 
69-05.2-08-10. 

6. A revegetation plan fur revegetation a-s requited in to meet 
the requirements of chapter 69-05.2-22.., including. but mrt­
limited t-o-; descriptions o-f ttre. The plan must include: 

a. Schedule o-f revegetation A revegetation schedule. 

b. Species Seed and seedling species and amounts per acre 
[0.40 hectare] o-f 'S"e"e"d-s and seedlings t'O' b-e 'U'S'e'd. 

c. Hethods t'O' b-e 1:tS"e'd in planting Planting and seeding 
methods. 

d. Mulching techniques. 

e. Irrigation, if appropriate, and any pest and disease 
control measures, ±f any. 

f. General management plans until final bond release. 

~ Methods proposed te b-e ttsed to determine the success of 
revegetation as required in section 69-05.2-22-07. 

g-:- h. Soil testing plan for evaluation o-f evaluating the results 
of suitable plant growth material handling and reclamation 
procedures related to revegetation. 

7. -A description o-f measures t'O' b-e emplo:ved Measures to ensure 
that all debris, toxic-forming materials, and materials 
constituting a fire hazard are disposed of in accordance with 
sections 69-05.2-19-04 and 69-05.2-21-03 and a description of 
the contingency plans wn±en ~been developed to preclude 
their sustained combustion o-f 'S'ttC'h materials. 

8. A description, including appropriate cross sections and maps, 
of ttre measures te b-e 1:tS"e'd to manage mine openings, and to 
plug, case, or manage exploration holes, other boreholes, 
wells, and other openings within the proposed permit area, ±n 
accordance w-ith under chapter 69-05.2-14. 

History: Effective August 1, 1980; amended effective June 1, 1983i 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-14 
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69-05.2-09-12. 
plans - Surface and 
hydrologic balance. 

Permit 
ground 

applications -Operation and reclamation 
water monitoring for protection of the 

1 . The description required by subdivision i of subsection 2 of 
North Dakota Century Code section 38-14.1-14 sha±± must cover 
the proposed permit ~. and adjacent ~ and g~al area 
areas and~ include: 

a. Appropriate maps and technical drawings. 

b . A discussion of the control of surface and ground water 
drainage into, through, and out of the proposed permit 
area -±n accordance rith under the surface water management 
requirements of section 69-05.2-09-09 and its relation to 
the monitoring requirements of this section. 

c . A plan for the treatment, where required ttrrder Nertn 
Dakota Century E-oUe section 38 14 . 1 24 and th±s article, 
of surface and ground water drainage from the disturbed 
area to be disturbed by the proposed activities, and 
proposed quantitative limits on pollutants in discharges 
subject to section 69-05.2-16-04, according to the more 
stringent of tttc following: 

(1) North Dakota Century Code section 38-14.1-24 and this 
article; or 

(2) Other applicable state laws. 

d . A plan for the restoration o-f restoring the approximate 
recharge capacity of the permit area required in 
accordance rith section 69-05.2-16-15 . 

e. A plan, based on the probable hydrologic consequences 
(PHC) determination, for the collection, recording, and 
reporting of ground and surface water quality and quantity 
data, according to sections 69-05.2-16-05, 69-05.2-16-13, 
and 69-05.2-16-14. 

2. The determination required by subdivision o of subsection 1 of 
North Dakota Century Code section 38-14.1-14 sha±± must 
include mt analysis o-f the probable hydrologic coltsequeuces o-f 
the proposed surface miniug activities on the e.<teltded nt±ne 
p±-an -area. proposed per mit ~ adjacent -area. and geliei al 
are-a rith respect to the hydrologic regime and the quautity 
and quality o-f wat-er m surface and ground w-at-er Systems ttrrtter 
~ seasoual conditions and stnrl± ~ u-s-e o-f the ~ 
quality information obtained ttrrder sections 69 05.2 00 06 and 
69 05.2 08 07 a hydrologic reclamation plan that specifically 
addresses any potential adverse impacts identified in the 
probable hydrologic consequences determination and contains 
preventive and remedial measures for those impacts. 
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History: Effective August 1, 1980; amended effective June 1, 1983i 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-14 

69-05.2-09-13. Permit applications 
Postmining land use. 

Reclamation plans 

1. Each reclamation plan ~must contain a postmining land use 
map and detailed description~the proposed postmining land 
use wirieh ~ e.<plain explaining: 

a. How the ptoposed postmining land use ±s to will be 
achieved and the necessaty support activities wirieh nmy be 
needed to achieve th-e ptoposed :3::-and 'tt"S"e. 

b. Where The detailed management plan for native grassland or 
tame pastureland ±s th-e proposed postmining :3::-and tt'S'e'7 th-e 
detailed management p-l-an to be implemented during the b-ond 
liability period-:- !ftr±s management p-l-an ~ include 
including any plans for livestock grazing o£ the 
revegetated Tanrls prior to final bond release. 

c-:- ~ a: :3::-and 'tt"S"e d i ffe 1 en t £rom th-e p r em in in g :hmd 'tt"S"e ±s 
ptoposed, a::'H: matetials needed fur approval 'CT'f th-e 
alternative tt':S'e' ttnd-er chapter 69 05.2 23. 

2. The If land use changes are proposed, the description ~ 
must be accompanied by a: eo-py o£ the prefetence statement 
concerning the proposed 'tt"S"e by the ±-e-grl '0'1:" equitable O'W'tTeT' 'CT'f 
record 'CT'f Tanrls Mithin th-e proposed permit 1!!'r"e"d -and coJtnnents 
by th-e st-ai:-e -and ~ go v er ttlllett t: ag eJtc ie s wirieh W'O"t1'3:-d have to 
initiate, implement, approve, '0'1:" authorb:e the proposed 'tt"S"e 'CT'f 
the :3::-and folloMing teclamation materials needed for alternate 
land use approval under chapter 69-05.2-23. 

3. The applicant shall submit a copy of the surface owner's 
preference statement and comments by the state and local 

·authorities who would have to initiate, implement, approve, or 
authorize the land use following reclamation. 

History: Effective August 1, 1980; amended effective June 1, 1983i 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-14 

69-05.2-09-14. Permit applications- Reclamation plans- Disposal 
of initial pit spoil and other excess spoil. 

1. Each permit application ~ must contain descriptions, 
including appropriate maps.1. and cross-section drawings, of the 
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2. 

proposed disposal site and design o-f the spoil disposal area 
design according to chapter 69-05.2-18. These plans sna±± 
must describe the geotechnical investigation, design, 
construction, operation, maintenance, and removal, if 
appropriate, of the site and structures. 

Each permit application 'Shrl± must contain the results of a 
geotechnical investigation of the proposed disposal site 
including the folloKing: 

a. The character of bedrock and any adverse geologic 
conditions in the disposal area. 

b. A stnveY identifying a±± springs Springs, seepage, and 
ground water flow observed or anticipated dtning wet 
periods in the area o-f the disposal site during wet 
periods. 

c. A snrvey o-f the The potential effects of subsidence of the 
subsurface strata due to past and future mining 
operations. 

d. A stability analysis including, bttt not limited t-o-; 

strength parameters, pore pressures, and long-term seepage 
conditions-:- !fhe-s-e dat-a 'Shrl± b-e accompanied by, and a 
description of all engineering design assumptions and, 
calculations and the alternatives considered in selecting 
the specific design specifications and methods. The 
commission may waive the stability analysis may he Kaived 
by the commission. follo~<~ing analysis o-f after analyzing 
the results of the geotechnical investigation provisious 
±n subdivisions a-; b-; and c-; if -it ±s nrund that: · 

(1) No adverse geologic conditions exist in the disposal 
area. 

(2) There are no springs, and there is no seepage, or 
ground water flow in the disposal site area o-f the 
disposal -s-it-e. 

(3) There is no potential for subsidence of subsurface 
strata due to past and future mining operations. 

(4) The slope of the disposal area does not exceed twenty 
percent. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NOCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-14 

69-05.2-09-15. Permit applications - Operation and reclamation 
plans - Prime farmlands. If hnTd to he !~tined within the proposed permit 
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tn:"'e"a ±s identified a-s p-r-ime. farmland tmder section 69 85.2 88 89, ttre 
per miL applicant shaH: appropriate, the applicant shall submit a m1 n1 ng 
and restoration plan for ttre mining and restoration o-f ttre hnd ±rt 
accordance rith ttre performance standards o-f chapter 69 85.2 26 wh±ch 
shaH: contain, a-1::- a: minimum prime farmland containing: 

1. The cooperative soil survey that identified the prime farmland 
including, soil mapping tm±t units, and representative soil 
profile descriptions. The plan must include soil horizon 
depths, pH, and range of soil densities for each prime 
farmland soil mapping unit. 

2. The proposed method and type o-f equipment to be ttSed for 
remot~al. storage. and replacement o-f ttre removing, storing, 
and respreading suitable plant growth materials. 

3. The location o-f ar-e-as to be ttSed Locations for ttre separate 
stockpiling o-f ttre suitable p:hmt growth materials and plans 
for soil stabilization before redistribution. 

4. The postmining topographic map 
suitable p:hmt growth material from 
respread areas. 

showing 
prime 

the ar-e-as where 
farmland w±rr be 

5. Tf applicable. Applicable documentation such as agricultural 
school studies O"'' oth-er scientific dat-a: from comparable areas, 
that supports the use of other suitable strata, instead of the 
A, B, or C soil horizon, to obtain -on ttre restored tn:"'e"a 

equivalent or higher levels of productivity as nonmined prime 
farmlands in the surrounding area under equivalent management 
levelS o-f management. 

6. Plans for seeding or cropping the area to be reestablished as 
p-r-ime farmland and ttre conservation practices to be ttSed to 
adequately control erosion and sedimentation and rcstoration 
o-f an adequate soft moisture regime. during ttre period from 
completion o-f regrading mrl:-±:1: release o-f ttre performance bond 
O"'' equivalent guarantee tmder chapter 69 85.2 12. Proper 
adjustments for seasons must be proposed so that final graded 
land is not exposed to erosion during seasons when vegetation 
or conservation practices cannot be established dtre to weather 
conditions or implemented. 

7. Available agricultural school studies or other scientific data 
for areas with comparable soils, climate, and management 
(including water management) that affirmatively demonstrate 
ttmt ttre proposed method o-f reclamation w±rr achiet~e, within a: 
reasonable t-ime-; equit~alent O"'' higher let~els o-f produclit~ity 
a-ft-er mxnxng as existed before mining achievement of 
postmining productivity equal to or greater than premining 
productivity. 
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History: Effective August 1, 1980; amended effective June 1, 1983i 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-14 

69-05.2-09-16. Permit applications - Operation and reclamation 
plans -Alluvial valley floors. Each permit application 'S'ind± must 
contain operation and reclamation plans for tho-se lands within in the 
proposed permit area or adjacent area that ~ been identified as an 
alluvial valley floor. Tire pi-an'S stra:H: contain a complete desctiption 
o£ The plan must describe the mining and reclamation procedures that 
will protect or restore the alluvial valley floor characteristics or 
essential hydrologic functions identified pntsnant t-o in section 
69-05.2-08-14 and ~ meet the performance standards--of chapter 
69-05.2-25. Additionally, The app 1 i cant sha 11 submit an a 11 uvi a 1 va 11 ey 
floor monitoring program stra:H: he snbmitted pnrsnant t-o under section 
69-05.2-25-03 designed to collect sufficient information to--aeffionstrate 
compliance with the approved operation and teclamation plans. Tire 
proposed opetation and reclamation plans. together rith ~ releoant 
inforillation, w±l± he tt'S'eU by -t:tre commission as a b-as±s 'for approoal or 
denial o£ a permit within or adjacent t-o an alln11ial 11alley floor. 

History: Effective August 1, 1980; amended effective June 1, 1983i 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-14 

69-05.2-09-17. Permit applications -Operation and reclamation 
plans -Fish and wildlife resources. 

1. Each permit application 'S'ind± must contain a fish and wildlife 
management plan for the propo~ permit area and adjacent 
areas where impacts could reasonably be expected t-o oeenr. 
The plan 'S'ind± contain a description o£ must describe the 
mining and reclamation procedures to be used to comply with 
section 69-05.2-13-08. 

2. Eaeh permit If impacts are expected, each application 'S'haH 
must contain a £±sh and wildlife monitoring plan whereby to 
monitor selected indicator species o£ T±sh and wildlife are 
monitored to assess -t:tre effects o£ surface mining effects on 
fish and wildlife resources. Species t-o he monil:oted 'S'haH he 
selected by ttre permit applicant ±n consnltation The applicant 
shall consult with the commission and the state game and fish 
department before selecting the indicator species. 

3. Resalts £rom implementing -t:tre T±sh and wildlife The applicant 
shall report management plan results and data derived from the 
£±sh and wildlife monitoring plan for the calendar year sha±T 
be reported to the commission by each February fifteenth every 
year. 
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History: Effective August 1, 1980; amended effective June 1, 1983~ 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-14, 38-14.1-24 

69-05.2-09-18. Permit applications - Operations and reclamation 
plans - Auger mining. If a:ttge'1:' mining operations a-re proposed t-o he 
conducted applicable, the petmit applicant shall submit a plan wh±eh 
e.(plains explaining how the petmit applicant intends to comply with the 
requitements 'O'f section 69-05.2-13-12 and subsection 1.1 of North Dakota 
Century Code section 38-14.1-24. This plan must contain, at a minimum: 

1. A description of the augering methods t-o be ttSed. 

2. An identification. on a A map, showing where augeri ng 
operations will be conducted. 

3. A description, w-ith sufficient detailed supporting 
information. of how the permit applicant intends to ensure the 
long-term stability of the augered area. This description 
should contain specific engineering designs whieh w±H ensure 
ensuring that: 

a. Material backfilled into the anger holes can be compacted 
to provide sufficient strength t-o the material to prevent 
subsidence; 

b. The coal remaining between the auger holes and the 
overlying overburden is 'O'f sufficient strength 
sufficiently strong to prevent subsidence; or 

c. The auger mined area can be collapsed in a controlled 
manner through the use of explosive or other techniques 
wh±eh w±rr to eliminate any possible future subsidence. 

4. A description of how a±± auger holes will be sealed to prevent 
pollution of surface and ground water. 

History: Effective September 1, 1984; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-14, 38-14.1-24 

69-05.2-09-19. Permit applications - Operations and reclamation 
plans - Coal preparation plants not located within the permit area of a 
mine. 

1. This section applies to any person who operates or intends to 
operate a coal preparation plant outside the permit area of 
any mine, other than saen plants wh±eh are located at the site 
of the ultimate coal use. A permit to operate must be 
obtained from the commission. 
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2. In addition to meeting the applicable prov1s1ons of chapters 
69-05.2-05, 69-05.2-06, 69-05.2-07, 69-05.2-08, and this 
chapter, any application for a permit for operations covered 
by this section must contain an operation and reclamation plan 
for the construction, operation, maintenance, modification, 
and removal of the preparation plant and associated support 
facilities. The plan must demonstrate that those operations 
will be conducted in compliance with section 69-05.2-13-13. 

3. No permit may will be issued for any operation covered by this 
section unless~e commission finds in writing that, in 
addition to meeting all other applicable requirements of this 
article, the operations will be conducted ±n compliance w±th 
according to the requirements of section 69-05.2-13-13. 

-4-:- Any person wtro operates a c-oal- ptepatation p-lcm1:- that was not 
s ab j e c t t-o ttris at tic 1 e prio-r t-o J auaar y h +98T-; 'ShaH app3:y 
£o-r a petmit within OTre haitdred t~enty days a-ft-e-r that dat-e. 

5-:- Any perso11 opetatiitg a c-orl preparation p-lcm1:- that was not 
subject t-o ttris at ticle pr-i-or t-o Januaty h +98T-; may continue 
t-o opc:tate without a petmit ptovided:-

a-:- f!t petmit applicatio11 ±s timely f'±:1:-ed ±n accotdaitce w±th 
subsectioit 4 erf ttris section, 

b-:- The commissio11 has yet t-o eithc:t ±sstte OT deny ttre petmit, 
and 

c-:- The pet son cornpl ies w±th ttre applicable pet fat n1ance 
standatds erf sectio11 69 05.2 13 13. 

History: Effective January 1, 1987; amended effective May 1, 1990. 
General Authority: NDCC 38 1~.2 03 38-14.1-03 
Law Implemented: NDCC 38-14.1-14 

69-05.2-10-01. Permit applications - Public notices of filing. 

1. The permit applicatiott advertisement required by North Dakota 
Century Code section 38-14.1-18 'ShaH must also include: 

a. The applicant's name and business address erf ttre petmit 
applicant . 

b. A map or description which sha±± must: 

(1) Clearly show or describe towns, rivers, streams, or 
other bodies of water, local landmarks, and any other 
information, including routes, streets, or roads and 
accurate distance measurements, necessary to allow 
local residents to readily identify the ptoposed 
permit area. 
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(2) Clearly show or describe the exact location and 
boundaries of the proposed permit area. 

(3) 

(4) 

(5) 

State the name a£ Name the United States geological 
survey 7.5-minute quadrangle map which contains the 
area shown or described. 

H a fiTa1' ±s ttS'e'd-r indicate Show the north point ~ 
~· 

State the name of the each owner "01." owners of record 
of surface rights and coar-mitteral rights within the 
permit boundaries a£ the proposed permit l!t1."'e'a. 

c. The address of the commission, to whom written comments, 
objections, or requests for informal conferences on the 
pcmit application may be submitted. 

d. If an applicant seeks a permit to conduct surface eaa± 
mining operations within one hundred feet [30.48 meters] 
of the outside right of way of a public road or to 
relocate a public road, a concise statement describing the 
public road, the particular part to be relocated, ±f 
applicable, where the relocation is to occur, and the its 
duration a£ the relocation. 

2. The commission sna±± will distribute appropriate portions of 
the permit application to the state advisory committee 
specified in subsection 2 of North Dakota Century Code section 
38-14.1-21 formed to aid the commission in evaluating the 
operations and reclamation plan. Members of the ad~isor~ 
committee shall forward their evaluation a£ the pT-an to the 
commission within forty-five days of receipt. 

3. If the permit application contains prime farmlands that- w±1± 
to be mined, the commission sna±± will furnish the state 
conservationist of the United States soil conservation service 
with the portion oT the permit application that- pertains to 
the prime farmland reclamation plan submitted under section 
69-05.2-09-15. The state conservationist shall provide review 
and comment on the proposed method of soil reconstruction ±n 
the pT-an submitted ttl1'der section 69 05.2 09 15. H the ~ 
conservationist considers tm:rs-e methods to b-e inadeqnate, the 
~ couservatiottist sna±± and suggest remedial revisions 
resulting ±n lttO'r'e" complete and adequate reconstruction if the 
plan is considered inadequate. 

4. The permit applicant shall make a copy of the complete 
application £o-r a permit available for the public to inspect 
and copy by fi 1 i ng a c-opy a£ the application submit ted to the 
commission it with the county auditor in the county where the 
m1mng is proposed to o-eettr. The permit applicant shall file 
the copy a£ the permit application by the first date of the 
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newspaper advertisement ~ the 
sna±± £±re and any subsequent 
application at the same time 
commission. 

application. The applicant 
changes t-o the permit 

they are submitted to the 

5. In addition to the requirements of subsection 3 of section 
38-14.1-18 of the North Dakota Century Code, the commission 
will notify all federal or state government agencies with 
authority to issue permits and licenses applicable to the 
proposed operations as part of the permit coordinating process 
and those with an interest in the proposed operations. These 
agencies include the United States soil conservation service 
district office, the local United States army corps of 
engineers district engineer. the national park service, and 
the United States fish and wildlife service. 

6. The commission will provide notice and opportunity for hearing 
for persons seeking and opposing disclosure prior to declaring 
any permit information confidential. Notice will be published 
in the official county newspaper of the county where the 
proposed operations will be located at least fifteen days 
prior to the hearing. Information requested to be held 
confidential must be clearly identified by the applicant and 
submitted separately. Confidential information is limited to: 

a. Analysis of the chemical and physical properties of the 
coal to be mined, except information on coal components 
potentially toxic in the environment. 

b. The nature and location of archeological resources on 
public land and Indian land as required by the 
Archeological Resources Protection Act of 1979. 

History: Effective August 1, 1980; amended effective June 1, 1983~ 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-18 

69-05.2-10-02. Permit applications - Informal conferences. 

1. A request for an informal conference 
subsection 5 of North Dakota Century Code 
sna±± must be in writing and shaTT: 

pursuant t-o under 
section 38-14.1-18 

a. Briefly summarize the issues t-o be raised by the requestor 
at the confeteuce will raise. 

b. State whether the requestor desires to have the conference 
conducted in the locality of the proposed mining 
operations. 
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2. The commission ~ will appoint one or more hearing 
examiners to preside ati nforma 1 conferences on peunit 
applications held puxsuant t-o under this section. No 
commissioner sha±T may preside at s~informal conference. 
Hearing examiners ;;;oiuted ttnder th-is section sha 11 have the 
authority delegated under section 69-02-04-07. 

3. Informal conferences held ±n accoxdance w±ttr under this 
section may be used by the commission as the publ~earing 
opportunity required under section 69-05.2-04-01 on proposed 
uses or relocation of public roads. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-18 

69-05.2-10-03. Permit applications - Criteria for permit approval 
or denial. 

1. If the commission determines from either the schedule 
submitted as part of the permit application or from other 
available information, that any surface coal mining operation 
owned or controlled by the pcxmit applicant is cnuenth in 
violation of any law or rule of this state, or of any law or 
rule in any state enacted puxsuant t-o under federal law, rule, 
or regulation pertaining to air or--water environmental 
protection or surface coal mining and reclamation, the 
commission 'ShttH- will require the pexmit applicant, before the 
issuance of the permit, to eithex: 

2. 

a. Submit t-o i:'he commission proof wtr±ctr ±s satisfactory to 
the regulatory authority, depaxtment, 'O'I" agcncSI wtr±ctr in!'S 
with jurisdiction over such the violation, that the 
violation: 

(1) Has been corrected; or 

(2) Is ±n i:'he pxoccss o£ being corrected; or 

b. Establish t'O the commission that ttrc pexmit applicant it 
has filed and is presently pursuing, in good faith, a 
direct administrative or judicial appeal to contest the 
validity of that violation. If the administrative or 
judicial hearing authority either denies a stay applied 
for in the appeal or affirms the violation, then any 
suxfacc eo'Crl mining operations being conducted under a 
permit issued accoxding t-o under this section shall ~ 
immediately texmiuated, ~s 'd1Td cease, until the 
provisions of subdivision a are satisfied. 

Before any final 
pexmit applicant, 

determination by ttrc commission that the 
or the operator specified in the 
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application, controls or has controlled m1n1ng operations with 
a demonstrated pattern of willful violations of any law or 
rule of this state, or of any law or rule in any state enacted 
pnrsnaut to- under federal law, rule, or regulation pertaining 
to air or water environmental protection or surface coal 
mining and reclamation of such nature, duration, and with such 
resulting irreparable damage to the environment that indicates 
an intent not to comply with those laws, rules, or 
~egulations, the permit applicant or operator shall be 
afforded given an opportunity for an adjudicatory hearing on 
the determination-:- Sttch hearing shcrH b-e condncted pnrsuant 
to- under North Dakota Century Code section 38-14.1-30. 

3. In addition to the requirements of subsection 3 of North 
Dakota Century Code section 38-14.1-21, no permit application 
shcrH or significant rev1s1on will be approved, unless the 
application affirmatively demonstrates and the commission 
finds, in writing, on the basis of information~ £erttt in 
the application or fr'01TI information otherwise available, which 
is documented in the approval and made available to the permit 
applicant, that: 

a. The proposed permit area is not on any lands subject to 
the prohibitions or limitations of North Dakota Century 
Code section 38-14.1-07 or 'S"tt'Ch: pcunil a-re-a-s have the area 
has met the permit application review procedures of 
section 69-05.2-04-01. 

b. For alluvial valley floors: 

(1) The peunit applicant has obtained either an allnvial 
valle~ ~ ~ negative determination~ or ±f 

(2) If the proposed permit area or adjacent area contains 
-1cmtts identified crs an alluvial valley floor: 

(a) The proposed operations would be conducted ±n 
accordance w-ith according to chapter 69-05.2-25 
and all otheT applicable requirements of North 
Dakota Century Code chapter 38-14.1. 

(b) Any change in the Tanrl use of the lands covered 
by the proposed permit area from its prem1n1ng 
use in or adjacent to alluvial valley floors 
will not interfere with or preclude the 
reestablishment of the essential hydrologic 
functions of the alluvial valley floor. 

+£+ tll The significance of the impact of the proposed 
operations on farming will be based on the relative 
importance of the vegetation and water of the 
developed grazed or hayed alluvial valley floor area 
to the farm's production, or any more stringent 
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criteria established by the commission 
for site-specific protection of 
activities in alluvial valley floors. 

as suitable 
agricultural 

~ {12 Criteria for determining whether a surface ~ 
mining operation will materially damage the quantity 
or· quality of waters ~ include, but are not 
limited t-o: 

(a) Potential increases in the concentration of 
total dissolved solids of waters supplied to an 
a 11 uv i a 1 V a 11 ey floor, a-s measured by spec ±fie 
conductance ±n millimhos, to levels above the 
threshold value at which crop yields decrease, 
based on crop salt tolerance research studies 
approved by the commission, unless the permit 
applicant demonstrates compliance with 
subdivision e of subsection 3 of North Dakota 
Century Code section 38-14.1-21. 

(b) Potential The increases in i:he concentration 'O'f 
~ dissol~ed solids 'O'f waters supplied t-o an 
alluo ial ~;~alley ±To-or ±n e.~cess 'O'f i:he threshold 
vahre at wtr±eh: crop yields deer ease ~ 
subparagraph a will not be allowed unless the 
permit applicant demonstrates, through testing 
related to the local crop production 'O'f crops 

grown ±n the locality, that the proposed 
operations will not 'C'd'1:%'Se increases ±n ~ 
dissolvcd solids that w±rr result ±n crop y±eTd 
decreases decrease crop yields. 

(c) For types of vegetation specified by the 
commission and not listed in approved crop 
tolerance research studies, a consideration 
~ must be made of any observed correlation 
betwee_n_ total dissolved -so-H:J solids 
concentrations in water and crop yield declines, 
taking ±nt-o account: the e.<l:enl: 'O'f i:he 
correlation. 

(d) Potential increases in the average depth to 
water saturated zones (during the growing 
season) located within the root zone 'O'f the 
allutJial valley ±To-or that would reduce the 
amount of subirrigated land compared to 
premining conditions. 

(e) Potential decreases in surface flows that would 
reduce the amount of irrigable land compared to 
premining conditions. 
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(f) Potential changes in the surface or ground water 
systems that reduce the area available to 
agriculture as a result of flooding or increased 
root zone saturation ~the ~ rane. 

~ ~ For the purposes of this subsection, a farm is one or 
more land units on which agricultural activities are 
conducted. A farm is generally considered to be the 
combination of land units with acreage [hectarage] 
and boundaries in existence prior to July 1, 1979, 
or, if established after July 1, 1979, with tho-s-e 
boundaries based on enhancement of the farm's 
agricultural productivity and not related to surface 
eoa± mining operations. 

(6) If the commission determines the statutory exclusions 
of subsection 3 of North Dakota Century Code section 
38-14.1-21 do not apply and that any of the findings 
required by this section cannot be made, the 
commission may, at the applicant's request: 

(a) Determine that mining is precluded and deny the 
permit without the applicant filing any 
additional information required by this section; 
or 

(b) Prohibit surface coal mining and reclamation 
operations in all or part of the area to be 
affected by mining. 

c. The permit applicant has, with respect to prime farmland, 
obtained either a negative determination or if the 
proposed permit area contains prime farmlands: 

(1) The proposed postmining land use ~ these pr±me 
farmlands will be cropland. 

(2) The permit specifically incorporates as specific 
conditions the contents ~ the plan submitted under 
section 69-05.2-09-15 after consideration of any 
revisions te that pTan suggested by the United States 
soil conservation service ~ subsection 3- ~ 
section 69 65.2 16 61. 

(3) The proposed operations will be conducted in 
camp 1 i ance with the r equh ements ~ chapter 
69-05.2-26 and other environmental protection 
performance and reclamation standards fur ml:nl:ng 
required by this article and North Dakota Century 
Code chapter 38-14.1. 

d. The surface eoa± ml:nl:ng and reclamation operations will 
not affect the continued existence of endangered or 
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e. 

f. 

threatened species or result in the destruction or adverse 
modification of their critical habitats. 

The petmit applicant has 
reclamation fees required by 
been paid. 

submitted proof that 
30 CFR subchapter R 

The applicant has, if applicable, satisfied 
requirements for approval of a cropland postmining 
use under section 69-05.2-22-01. 

all 
have 

the 
land 

4. H ttre commission fimts The commission may make necessary 
changes in the permit to avoid adverse effects on finding that 
satface eocd mining and teclamation operations may adversely 
affect any publicly owned park. or places included on the state 
historic sites registry or the national register of historic 
p 1 aces.., ttre commission nray make 'S'tt"C'h changes -in ttre peunit a-s 
-±t nray de-em necessaty t'CT 3:'\1'0"id ttre ad~etse affect. Satface 
earl mining mTd teclamation opetatious. Operations that may 
adversely affect such those parks or historic sites sharr will 
not be approved unless--the federal, state, or local 
governmental agency with jurisdiction over the park or 
Itistotic site agrees, in writing, that mining may be petmitted 
allowed. 

History: Effective August 1, 1980; amended effective June 1, 1983; 
June 1, 1986; May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-21, 38-14.1-33 

69-05.2-10-04. Permit applications - Criteria for permit approval 
or denial - Existing structures. 

1. No application ro-r a petmit which proposes to use an existing 
structure -in connection with "O"r t'CT facilitate ttre ptoposed 
sutface eocd mxn1ng and teclamation opetation sharr will be 
approved, unless the petmit applicant demonstrates ar;cr-the 
commission finds in writing on ttre b-a-s±s '0'£ infotmation 'S"e't 

ro-rth -in th-e complete application that: 

a. If the petmit applicant proposes to use an existing 
structure -in accotdance with under the exemption provided 
in subsection 4 of section 69-05.2-09-03: 

(1) The structure meets the performance standards of 
North Dakota Century Code chapter 38-14.1 and this 
article. 

(2) No There will be no significant harm to the 
environment or public health or safety w±rr tesult 
£rom ttSe '0'£ the sttactate. 
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b. If the commissio~ finds that an existing structure does 
not meet the performance standards o£ th±s article and 
N-orth Dakota Century €-otte section 36 llt.l Z.lt, the 
commission sha-H requite the petmit applicant t-o shall 
submit a comp 1 i ance p 1 an for modification modifying or 
reconshuction o£ rebuilding the structure and 'ShaH :find 
p-r-i'01." t-o the issuance o£ the pet mit. The permit wi 11 not 
be issued unless the commission finds that: 

(1) The modification or reconstruction o£ the structute 
will bring the structure into compliance with the 
design and performance standards of this article and 
North Dakota Century Code section 38-14.1-24 as soon 
as possible, but not later than six months after 
permit issuance o£ the petmit; 

(2) The risk o£ harm to the environment or to public 
health or safety is not significant during the period 
o£ modification or reconstruction; and 

(3) The permit applicant will monitor the structure to 
determine compliance with the perfotmance standards 
o£ this article and North Dakota Century Code section 
38-14.1-24. 

2. Should the commission find that the existing structure cannot 
be reconstructed without causing significant harm to the 
environment or public health or safety, the petmit applicant 
w±X± he required t-o shall abandon the existing structure. The 
structure sha±± must not be used £or or t-o facilitate surface 
'C'trtrl mining opera~s after the effective date of issuance of 
the permit. Abandonment o£ the structure sha±± Structure 
abandonment must proceed on a schedule approved by the 
commission, -in compliance with under section 69-05.2-13-11. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-14, 38-14.1-21 

69-05.2-10-05. Permit applications -Approval or denial actions. 
The commission sna±± will approve, require modification of, or deny all 
applications for perm~according to the following: 

1. The commission sna±± will not approve or disapprove a permit 
application prior to the expiration of the thirty-day period 
for requesting an informal conference or the filing of written 
comments or objections following the last publication of the 
public notice required by North Dakota Century Code section 
38-14.1-18. 

2. If no 
under 

informal conference 
North Dakota Century 
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commission -sha:H: will approve, require modification of, or 
deny all permit applications £or permits within the review 
period specified in section 69-05.2-05-01. 

3. If a permit an application is approved, the permit issued by 
the commission -sha:H: will contain the following specific 
conditions: 

a. The permittee shall take~ possible steps to minimize 
any adverse impact to the environment or public health and 
safety resulting from noncompliance with any term or 
condition o-f the permit, including, btrl:- not limited to: 

(1) Any accelerated Accelerated or additional monitoring 
necessary to determine the nature and extent of 
noncompliance and the results of the noncompliance. 

(2) Immediate implementation 
necessary to comply. 

of compliance measures 

(3) Warning, as soon as possible after learning of Stteh 
noncompliance, any person whose health and safety is 
in imminent danger dtte to the llollcompliance. 

b. The permittee shall dispose of solids, sludge, filter 
backwash, or pollutants removed in the course o-f treatment 
or control of waters or atmospheric emissions to the a±r 
-in the manner as required by North Dakota Century Code 
chapter 38-14~ and...t this article...!.. and wh±eh prevents 
11iolatiou o-f any other applicable law. 

c. The permittee shall conduct~ operations: 

( 1) 

(2) 

-fn accordance w-ith any measttres specified -in the 
permit a-s necessary to To prevent significant, 
imminent environmental harm to ttre public health or 
safety o-f ttre public; and 

Utilizing any methods specified in the permit by if 
the commission -in approt>iug approves alternative 
methods of compliance with the performance standards 
of North Dakota Century Code section 38-14.1-24 and 
this article, -in accordance w-ith the provisions o-f 
No-rth Dakota Centnry €-otte chapter 30 llt.l and ttr±s 
article. 

d. The operator shall pay all reclamation fees required by 30 
CFR subchapter R for coal produced under the permit for 
sale, transfer, or use. 

4. Hp-cm When the approval o-f a permit application is approved, 
the commission sha±T will publish notice o-f the decision 1n 
the official county--newspapers and in daily newspapers of 
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general circulation in the area of the proposed surface c-o-a± 
mining and reclamationuoperations. The publication 'Sinrl:± will 
provide a summary of the decision and notice that any person 
with an interest which is or may be adversely affected may 
request and initiate formal hearing procedures on the decision 
issuing the permit and may request temporary relief from the 
permit issuance v£ the permit within thirty days of the. 
publication of the notice. 

5. At the time of publication of the decision required by 
subsection 4, the commission sha±T will: 

a. Provide copies of all connuission findings, decisions, and 
orders on a permit an application to: 

(1) Each person and government official who filed a 
written objection or comment w±th respect ~ the 
permit application. 

(2) Each reclamation advisory committee member. 

(3) The office of surface 
enforcement, lli1ited States 
together with a copy 
application materials. 

mining reclamation and 
department vf interior, 
of the approved permit 

b. Notify the appropriate government officials in the 
relevant county ±n wh±eh the area vf Ianrl ~ be affected 
±s located that a permit application has been approved and 
describe the location of the lands. 

History: Effective August 1, 1980; amended effective June 1, 1983~ 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-03, 38-14.1-21 

69-05.2-10-06. Permit applications- Permit approval for surface 
disturbances over federal mineral estates. The commission may approve 
and issue permits, permit revisions, and permit renewals for surface 
c-o-a± mining and reclamation operations on lands where the surface estate 
is nonfederal and the mineral estate is federal, provided that if: · 

1. The proposed surface 
surface c-o-a± mining and 
nonfederal lands. 

disturbances 
I eel aura t ion 

are planned ~ support 
operations on adjacent 

2. The commission consults with the office of surface mining 
reclamation and enforcement, United States department vf 
±utetiot. ±n OT'der to ensure that actions are not taken which 
would substantially and adversely affect the federal mineral 
estate. 
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History: Effective August 1, 1980; amended effective June 1, 1983i 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-21, 38-14.1-22, 38-14.1-23 

69-05.2-11-01. Review of approved permits. 

1. The commission sha±± will review each permit issued, no~ 
fteqaetd:ly than the petmit at midterm or every five years, 
whichever is more frequent.--

2. After tn±s permit review, the commission may, by otdet, 
require reasonable revision or modification ,-r the petmit 
ptodsions to ensure compliance with North Dakota Century Code 
chapter 38-14.1 and this article. 

3. Copies of the commission's decision '0"£ the commission sha±± 
will be sent to the permittee. 

4. Any 0"1::"tler '0"£ the commission teqahing required permit 
or modification o"f petmits sha±± b-e is subject 
ptol1isions £o-r admiuisltathe review under North 
Century Code section sections 38-14.1-30 and judicial 
ttm:l-e1:- tfo-rth Dakota Centuty eotte section 38-14.1-35. 

revision 
to the 
Dakota 
t ev iew 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38~14.1-23 

69-05.2-11-02. Permit revisions. 

1. A permit revision t-o a pet mit sha±± b-e obtained is regui red: 

a. For changes -in the satface 'C"''di: mining or teclamation 
opetations desctibed -in the petmit application and 
appt oved ttm:l-e1:- the e.dsting petrnit, when 'S'ttC'h changes 
constitute a dcpattate from the method '0"£ conduct o"f 
mining or reclamation operations contemplated by methods 
approved in the otiginal permit. 

b. For ttro-se new sat face 'C"''di: mining and teclamation 
operations ptoposed t-o b-e initiated within a pe:tmit area 
that are not specified and approved in the existing permit 
£o-r 'S'ttC'h area . 

c. When a new coal removal subarea of the existing permit 
area. idcutificd patsaant t-o sabsection + oT section 
69 05.2 oa 01, is proposed to be disturbed by mining in 
accordance with the timing and sequence o"f subateas 
approved in the permit. 5tteh a The revision sha±± he is 
considered a significant alteration- to the mining and 
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reclamation plan as set :fo-rth ±n subdhdsion a 'O"f 
subsection 5 'O"f t-h-is section. 

d. For acreage changes proposed to add or delete lands to or 
from an existing permit area wtren necessary t-o accounnodate 
re~isions ±n the surface earl mining and reclamation 
operations and wtren submitted ±n accordance w±th under 
subsection 2 or snbsection 6. 

e. When required 
69-05.2-11-01. 

issned under section 

f. In order to continue operation after the cancellation or 
material reduction of the liability insurance policy, 
performance bond, or other equivalent guarantee upon which 
the original permit was issued. 

g. When an extension 'O"f t-ime is requested pursuant t-o 
snbdiv is ion a 'O"f under subsection 3 of North Dakota 
Century Code section 38-14.1-12. 

2. A permittee may request additional acreage [hectarage] t-o be 
included ±n a permit as a pen-t 'O"f a permit re~ision 

application if ±n the jndginent 'O"f the commission, 'S"t:tclr 
additional acreage [hectarageJ ±s considered t"O be considers 
the addition an incidental boundary change to the original 
permit area. Permit rev is ion This acreage [hectarage] 
approved by the comm~ss~on as an e.<:tension t"O the original 
permit area becanse 'O"f incidental boundary re11isions sha-H 
will have the same permit term as the original permit. 

3. Any application £o-r re11ision 'O"f a permit sha-H Revision 
applications must be filed w±th the commission and approved 
before the date on wh±eh the permittee expects to change the 
surface earl mining and reclamation operations or initiate n-ew 
operations not previously approved. 

4. 1\n A revision application £o-r permit re"ision straH: must 
include: 

a. A narrative describing the proposed permit revision. 

b. Appropriate maps and legal descriptions, cross sections, 
graphs, construction details, procedures, revised 
reclamation plans, and other data which affirmatively 
demonstrate compliance with the applicable prov1s1ons of 
North Dakota Century Code sections 38-14.1-14, 38-14.1-16, 
and 38-14.1-24 and this article. 

5 .. The commission sha-H: will review and issue a decision on each 
permit revision application according to the following: 
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a. The commission "Stta±f- re11iew an application £-or a permit 
r e11 is ion mTd nrake a deteuuinat ion wi 11 determine on the 
basis of the existing permit and the environmental 
resources of the permit area as to whether the proposed 
permit revision is a significant alteration or addition to 
the approved operations and reclamation plan. If the 
permit proposed revision application is TomTdtobea 
significant alteration ±n tiTe e.dsting permit , the 
commission sha±± will notify the permittee in writing oT 
tiTe decision and-; rl a minimum, the . The application 
shaH- be is subject to the notice, hearing, and procedural 
requirements of chapter 69-05.2-10 and North Dakota 
Century Code sections 38-14.1-18, 38-14 . 1-19, and 
38-14.1-20 . 

b-:- Permit revision applications submitted t-o tiTe commission 
that are TomTd nut to be a significant alteration to an 
e .dsting permit Insignificant revisions are not subject to 
tiTe these notice, hearing, and procedural requirements cr 
chapter 69 05 .2 10 mTd N-o-rth Dakota Century €-ode chapter 
38 1~ .1 0 

b. The commission shaH- wi 11 distribute copies of the pet mil 
re\•ision application and supporting materials to the 
appropriate members of the stat-e advisory committee 
specified ±n subsection r: cf N-o-rth Dakota 
section 38 1 ~ 0 1 21 formed to a±d tiTe 
evaluating tiTe operations and reclamation 
o-f tiTe advisory committee. 
forward their evaluation cr tiTe 
within forty fi11e twenty days of 

Committee 
p±an to 
receipt. 

Century €-ode 
commissiott ±n 

p±mr.- Hembers 
members sha 11 

the commission 

d7 c. The commission shall, -upun tiTe b-a-ris cf a complete 
application, appro11e, require modification o-f-; o-r 
disappro11e wi 11 issue a decision on each permit re11ision 
significant application that ±s TomTd to be a significant 
alteration ±n tiTe e.dsting permit. in accordance with the 
time periods and procedures coutained in section 
69-05.2-05-01 . The director of the commission 1 s 
reclamation division oT tiTe N-o-rth Dakota public ser11ice 
commission shaH- approve, require modification o-f-; o-r 

disapprolle permit rellision will issue a decision on 
insignificant applications that do nut co11stitute a 
sig11ificant alteratio11 to a pre11iously appro11ed permit ±n 
a timely manner taki11g -into accou11t tiTe comple.<ity cf tiTe 
permit retision applicatio11 as soon as practicable. 

e-=- d . No permit revision applicatio11 shaH- will be approved 
unless the permittee affirmatively demonstrates and tiTe 
commission -f-±m:ts ±n writing written findings are made that 
a 11 of the permit approva 1 standards of sections 
subsection 3 of section 69-05.2-10-03, section 
69-05.2-10-04, mTd 69 05.2 10 06 and subsection 3 of North 
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Dakota Century Code section 38-14.1-21 are met ±n the 
application. 

6. A permittee may file a petntit tev:tsl:oll an application to 
withdraw any lands previously approved as a part of a permit 
area, except lands on which sntface "C'O'a'l- mining and 
teclamation operations have commenced a'S a part o-f the 
appto"ed peiiirit. The permittee shall demonstrate and certify 
a'S a part o-f the tensl:oll application that the proposed 
acreage [hectarage] to be de 1 eted £rom the peunit are-a has not 
been affected by the sntface mining activities. Pelllrit 
1e11ision applications Applications to delete undisturbed 
acreage [hectarage] £rom a sutface "C'O'a'l- mining ami teclarnation 
opetations petmit sha-l-l- are not b-e subject to the public 
notice, procedural, and approval or denial standards of 
chapter 69-05.2-10 and North Dakota Century Code chapter 
38-14.1. 

History: Effective August 1, 1980; amended effective June 1, 1983i 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-23 

69-05.2-11-03. Permit renewals - Applications. 

1. Successive renewal sha-l-l- b-e is available only for~ rand 
areas lands within the permi~ boundaries o-f the appto11ed 
peunit---a;;cr-for any incidental boundary changes approved by the 
commission ±n accotdance w±th the peunit tevision ptocedutes 
o-f under section 69-05.2-11-02. Permit areas that meet the 
£-±na:T pctfotmance bond telease teqnitements o-f section 
69 05.2 12 11 and tforlh Dakota Centuty &o-de section 38 1~.1 1.7 
ami £"OT wh±eh the entite petfotmance released from all bond 
has b-e-en teleased by the commission sha-l-l- will not be renewed 
ttp'OTt e.<pi:cation o-f the petmit t-erm. 

2. Renewal applications shaTr must be in a form required by the 
commission, and shaTr include, at a minimum. the following: 

a. A statement o-f the The name and address of the permittee, 
the term of the renewal requested, the permit number, and 
a description of any acreage [hectarage] changes or other 
changes to the mattets s-et -:fo-rth ±n the original permit 
application £-vT a peunit or prior petmit renewal. 

b. A stateme11t o-f the The reasons for requesting a permit 
renewal. 

c. A copy of the text of the newspaper notice prepared 
according to requirements specified in subsection 3. 
Pro-o-f o-f publication o-f ttri-s notice shaTr b-e ftttnished The 
applicant shall furnish proof of publication to the 
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commission by the permit applicant after the last required 
publication date. 

d . Evidence that adequate liability insurance pursuant to 
section 69 OS.2 12 20 and subsection 5 o-f North Dakota 
Century &orle section 38 1~ . 1 H wil l be provided by the 
permit applicant for the proposed renewal period o-f 

renewal . 

e. Evidence that the performance bond pursuant to chapter 
69 OS . 2 12 and N-o-rth Dakota Century &orle 
section 38 1~ . 1 16 ±n effect ~ the permit~ is o-f 
sufficient amount and will continue in full force for the 
proposed renewal period o-f renewal. 

3. Complete renewal applications~ permit renewal sind± b-e are 
subject to the requirements o-f public notification contained 
requirements in section 69-05.2-10-01 and North Dakota Century 
Code section 38-14. 1- 18. 

History: Effective August 1, 1980; amended effective June 1, 1983i 
May 1, 1990. 
General Authority: NDCC 38-1 4.1 - 03 
Law Implemented: NDCC 38-14 . 1-22 

69-05.2-11-04. Permit renewals Approval or denial. The 
commission sind± will send copies of its decision to approve or deny a 
permit renewal to the permit applicant, any persons who filed objections 
or comments to the renewal , and to any persons who were parties to any 
informal conference held on the permit renewal . 

History: Effective August 1, 1980; amended effective May 1, 1990 . 
General Authority: NDCC 38-14 .1 - 03 
Law Implemented: NDCC 38-14.1-22 

69-05.2-11-05. Permit renewal 
miniug permit issued by the commission 

Limitation. Any surface eaa± 
pr:i:OT to du-l-y h ~ thrl 

e.<phes pr:i:OT to the reapplication requirements o-f section 69 OS . 2 OS OS 
and North Dakota Century &orle section 38 1~ . 1 11 I1Td1" be renewed by the 
commission Sllbject to the following conditions :-

+-:- Th-e term o-f the per mit I euewal ~ th-o-s-e Xand-s submit ted a-s a 
p-art o-f the st-at-e program permit reapplication sind± coutinue 
0'1Tl-y- ttnt±l- -stteh t-±nte a-s a new per 111 it tt1TI±er the t e app 1 i c a t ion 
requhemeuts o-f section 69 OS.2 OS OS and North Dakota Century 
&orle sectiou 38 1~ . 1 11 ±s appto\ied by the commission. 

Th-e permit re1rewal 

within the original 
te\iisious thereto. and 

sind± app±y 0'1Tl-y- to th-o-s-e Tand-s it tc 1 ude d 
permit ~ and any ameudmeuts o-r 
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3-:- The su10 face "C"''1rl- mining opel: at ions lll'ttS't b-e conduc l:ed ±n 
compliance W'±ttt N-ort:tt Dakota Cenl:u10y €-o-de chapter 38 l"i.l -and 
th±s a10ticle. Repealed effective May 1, 1990. 

History: Effecti~e August: +. +9&&7 
General Authority: N&eC 38 l"i.l 83 
Law Implemented: ND€€ 38 l"i.l 22 

69-05. 2-ll-06. 
under permit. 

Transfer, sale, or assignment of rights granted 

1. Any person seeking to succeed by transfer, sale, or 
to the rights granted by a permit issued by the 
shall, prior to the date oT sueh transfer, 
assignment: 

assignment 
connnission 

sale, or 

a. Obtain the performance bond coverage of the original 
permittee by: 

(1) Obtaining transfer of the original bond; 

(2) Obtaining a written agreement with the original 
permittee and all subsequent successors in interest, 
±f any, that the bond posted by the o10iginal 
permittee -and a±± successors stra±l- will continue in 
force on a±± arc-a-s affected by the ~inal permittee 
-and a±± successors. and supplen~enting sueh previous 
bonding w±ttt 'S1:t'C'h additional Lum:l be supplemented as 
may be 10cquired by the commission requires. If 'S1:t'C'h 
nn agreement is reached, the commission may authorize 
f-or 'e"a"dt pre11ious successor and the original 
permittee the release of any remaining amount oT bond 
in excess of that required by the agreement; or 

(3) Providing sufficient bond or acceptable alternative 
to cover the original permit in its entirety from 
inception to completion of reclamation operations7 ~ 

+"i-t 5-tteh other methods a-s W'O'tt'ln provide that reclamation 
oT a±± -area-s affec l:ed by the original pet mi I: l:ee ±s 
assured 'Ut1"Ci-e1:' bonding co~etage at :1:-ecrst e-qurl to that 
oT the original permittee. 

b. Provide the commission with an application for approval of 
Stteh proposed transfer, sale, or assignment, including: 

(1) The name and address of the existing permittee; 

(2) The name and address of the person proposing to 
succeed by such transfer, sale, or assignment and the 
name and address of that person 1 s resident agent;~ 
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(3) A brief description of the proposed action requiring 
approval; and 

t12 The ~ information ~ ±s required by sections 
69-05.2-06-01, 69-05.2-06-02, and 69-05.2-06-03 and 
subdivisions c, e, and h of subsection 1 and 
subsection 3 of North Dakota Century Code section 
38-14.1-14. 

c. Obtain the commission's written approval 'O'f the commission 
for transfer, sale, or assignment of rights, according to 
subsection 2. 

2. The person applying for approval of Stteh transfer, sale, or 
assignment of rights granted by a permit shall advertise the 
filing of the application ±n accotdance W'ittt according to 
section 69-05.2-10-01 and North Dakota Century Code section 
38-14.1-18, indicating the name and address of the applicant, 
the original permittee, the number and particular geographic 
location of the permit, and the address to which written 
comments may be sent. 

3. Any person whose interests are or may be adversely affected, 
including-. but net limited t-o. the head of any local or state 
government agency, may submit written comments to the 
commission on the application £err apptoval t-o the commission. 
within the t-ime petiods and ±n accotdance W'ittt under the 
procedures specified in chapter 69-05.2-10. ----

4. The commission may, npon the has±s 'O'f based on the applicant's 
compliance with the tequhements 'O'f subsections 1 and 2, grant 
written approval for the transfer, sale, or assignment of 
rights under a permit, if it first finds, in writing, that: 

a. The petso11 seeking apptoval applicant will conduct the 
operations covetcd by the petmit in accordance with the 
tequitemcnts 'O'f North Dakota Century Code chapter 38-14.1 
and this article. 

b. The app 1 i cant has submitted a pet fotmance bond or other 
guarantee~ tequhed by chaptet 69 05.2 12 and at least 
equivalent to the b-ond o-r 'O'i:her guatantee 'O'f the original 
penn it tee. 

c. The applicant will continue to conduct the operations 
involved in -ftrl:-1- compliance with the terms and conditions 
of the ori gina 1 permit, unlcss and until it has obtai ned a 
new permit ±n accotdance W'ittt under section 69-05.2-11-07. 

d. The applicant is eligible to receive a permit under 
section 69-05.2-10-03. 
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5. The commission will notify the permittee, successor, 
commentors, and the office of surface mining reclamation and 
enforcement of its findings. 

6. The successor shall immediately notify the commission of the 
consummation of the transfer, assignment, or sale of permit 
rights. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NOCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-23 

69-05.2-11-07. Successor in interest to permittee- New permit. 
Any successor in interest seeking to change the mining or reclamation 
operations, or any of the terms or conditions of the original permit 
shall, within thirty days after tnnt succession is approved by the 
commission: 

1. Make applicatiou ~ for a new permit under chapters 
69-05.2-05 through 69-05.2-09, if the change involves 
conducting operations outside the original permit area; or 

2. With the appro~al o-f the commission. make applicaliou ~ 
for a revised permit under section 69-05.2-11-02. 

History: Effective August 1, 1980: amended effective May 1, 1990. 
General Authority: NOCC 38-14.1-03 
Law Implemented: NOCC 38-14.1-23 

69-05.2-12-03. Performance bond Surety bond. Surety bonds 
shall be subject to the conditions of subsections 6 and 7 of North 
Dakota Century Code section 38-14.1-16 and the following conditions: 

1. The notice required by subsection 
Code section 38-14.1-16 shall be by 
permittee and the commission and 
received by both. 

6 of North Dakota Century 
certified mail to the 
is not effective until 

a. Cancellation is not effective for lands subject to bond 
coverage which are disturbed after receipt of notice, but 
prior to approval by the commission. 

b. The commission may approve cancellation if a replacement 
bond is filed by the permittee prior to the cancellation 
date, or the permit is revised so that the surface coal 
mining operations approved under the permit are reduced to 
cover all the costs for completion of reclamation 
operations. 

2. The bond must provide that: 
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a. The surety will promptly notify the permittee and the 
commi~sion of any notice received or action filed alleging 
the insolvency or bankruptcy of the surety, or alleging 
any violations of regulatory requirements which could 
result in suspension or revocation of the surety's license 
to do business. 

b. If the surety becomes unable to fulfill its obligations 
under the bond, it shall immediately notify the permittee 
and the commission. 

c. The surety and permittee are jointly and severally liable. 

d. The surety may not cancel the bond during the period of 
liability, except as provided in subsection 6 of North 
Dakota Century Code section 38-14.1-16 and subsection 1 of 
this section. 

3. Upon the incapacity of a surety by reason of bankruptcy, 
insolvency, or suspension or revocation of its license to do 
business in North Dakota, the permittee~ be is deemed to 
be without bond coverage, and sha 11 , t~Hltin thh ty ~ after 
receiving notice from the commission, substitute for that 
surety, a surety licensed to do business in North Dakota, or 
provide a collateral substitute performance bond. If 
substitution is not made within thirty days, the commission 
may suspend the permit. If substitution is not made within 
ninety days, the commission will suspend the permit, and the 
operator shall cease surface mining activities and comply with 
section 69-05.2-13-11. 

History: Effective August 1, 1980; amended effective June 1, 1983; 
May 1, 1988; May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law. Implemented: NDCC 38-14.1-16 

69-05.2-12-04. Performance bond- Collateral bond. The guarantor 
of a collateral bond may be the permit applicant or a qualified third 
party. 

1. Collateral bonds, other than rea± pxoperty collateral, are 
subject to the following conditions: 

a. All collateral must be kept in the commission's custody 
until authorized for release or replacement. 

b. Collateral must be valued at market value. 

c. Certificates of deposit must be assigned to the state, in 
writing, and upon the books of the issuer. 
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d. Except for certificates issued by the Bank of North 
Dakota, the comm1ssion sna±± will not accept an individual 
certificate in excess of one hundred thousand dollars, or 
the maximum amount insured by the federal deposit 
insurance corporation and the federal savings and loan 
insurance corporation, whichever is greater. 

e. An issuer shall waive all rights of setoff or lien against 
the certificate. 

f. The commission -sha-H will accept only automatically 
renewable certificates of deposit. 

g. The permit applicant shall deposit sufficient collateral 
to assure the commission will be able to liquidate the 
certificates prior to maturity, upon forfeiture, for the 
amount of the bond. 

z.-:.. A rerl property collateral b-ond ±s subject t-o ttre follol'dng 
conditions:-

Th-e applicant 
first deed o-f 
interest ±n 
property ±n 
69 85.2 12 16. 

-sha-H grant ttre commission a first mortgage, 
trust. o-r perfected first lien security 

rear property w±th a r±ght t-o dispose o-f ttre 
'C'd"S'e o-f forfeiture 1:l'lTtie-r section 

b-:- For ttre commission t-o etJaluate ttre adequacy o-f ttre rerl 
property offered. ttre applicant: -sha-H submit a schedttle o-f 
t+re rerl property t-o b-e mortgaged o-r pledged t-o secttre ttre 
obligations tl:TT'der the indemnity agreement. Th-e Hst I1T'U'St 
include:-

+++ A description o-f t+re property. 

+E-7 Th-e '.fa-±r market va-1-tte determined by an independent 
appraisal by a certified appraiser approved by the 
comndssion. and 

+37 Proo-f o-f possession and t-it-l-e t-o the rerl property. 

e7 band pledged ~ collateral may not b-e disturbed ttnder any 
permit wh-±:1:-e ±t ±s sertJing as security. 

57 2. For a collateral bond the guarantor shall execute an indemnity 
agreement according to subsections 9 and 10 of section 
69-05.2-12-01. 

~ 3. Persons with 
desire notice 
the notice 
offered. 

an interest in collateral posted as a bond, who 
of actions relating to the bond, shall request 

in writing to the commission when collateral is 

448 



History: Effective August 1, 1980; amended effective June 1, 1983; 
May 1, 1988; May 1,- 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-16 

69-05.2-12-20. Liability insurance. The permittee shall submit 
to the commission a certificate of public liability insurance policy in 
accordance with subsection 3 of North Dakota Century Code section 
38-14.1-14. me minimum co~etage o-f ttris policy 'Sh-ai-1- be as follows:-

+-:- For bodily injuty, one million dollats -fo1:' ~ occuttence anti 
one million dollats aggtegate. 

2--7 For ptopetty damage, -f±ve ltundted thousand dollats -f-or ea-ch 
occuttence anti one million dollats aggtegate. 

Minimum coverage for bodily lnJury and property damage must be one 
million dollars for each occurrence and two million dollars aggregate. 

History: Effective August 1, 1980; amended effective June 1, 1983; 
March 1, 1987; May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-14 

69-05.2-13-01. Performance standards General requirements -
Coal production and reclamation fee report. A The permittee shall 
furnish the commission a copy of the Coal Production and Reclamation Fee 
Report +asH Form 637 ll submitted to the office of surface mining snarr 
be submil:l:cd t-o the commission no- -3:-at-e-r than reclamation and enforcement 
within thirty calendat days after the end of each calendar quarter. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-03 

69-05.2-13-02. Performance standards General requirements -
Annual map. Two The permittee shall submit two copies of an annual map 
'Sh-ai-1- be. submitted to the commission for all permit areas by each 
February fifteenth~~· The information to be shown on the map 
'Sh-ai-1- must be reported for each calendar year o-f the pemil: t-e-rm until 
the t-otrl all bond amount has been released. The 1:4,800 scale map 
'Sh-ai-1- be at -a s-c-ai:e o-f + :-£r. £-00 anti snarr -stmw the fo 11 owing , or map s i f 
necessary, must clearly show the following and include a legend 
specifying the number of acres [hectares] in each category: 

1. Apptoptiate delineation o-f ea-ch Each permit area and section 
and quarter lines. 
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2. !ftre n1ining and teclamation act:hities that occuued Activities 
during the year~ 1epotted for each permit wh±eh sha±T 
include, including: 

a. Acreage [hectarage] affected wit:hiu ttre pet mit ~. 

b. Acreage [hectarage] where suitable plant growth material 
removal operations have been completed. 

c. Acreage [hectarage] where sutface coal m1n1ng operations 
are completed and the contemporaneous reclamation 
requirement putsuant t-o of subsection 14 of North Dakota 
Century Code section 38-14~-24 ±s has been initiated. 

d. Acreage [hectarage] 
obtained. 

where grade approval has been 

e. Acreage [hectarage] where suitable plant growth material 
redistribution operations have been completed. 

f. Acreage [hectarage] planted where the ten-year 
revegetation period has been initiated. 

g. Acreage [hectarage] where bond has been partially released 
and indicating the stage of release. 

h. Acreage [hectarage] where bond has been totally released. 

3. Location of suitable plant growth material stockpiles. 

4. 

Supporting information sha±T must include ownership, date 
seeded, type of material in-each stockpile (topsoil or 
subsoil), and estimated cubic yards [meters] for each 
stockpile. 

Cumulative information on the m1n1ng and 
activities that have occurred within each permit 
include: 

reclamation 
area which 

a. Affected acreage where topsoil must be replaced. The 
acreage specified on the map legend must be listed 
separately for each surface owner unless the surface owner 
has agreed to soil mixing as allowed by subsection 6 of 
section 69-05.2-15-04. The combined acreage for all 
surface owners who have agreed to soil mixing must be 
specified on the map legend. 

b. Affected acreage where subsoil must be replaced. The 
acreage specified on the map legend must be listed 
separately for each surface owner unless the surface owner 
has agreed to soil mixing as allowed by subsection 6 of 
section 69-05.2-15-04. The combined acreage for all 
surface owners who have agreed to soil mixing must be 
specified on the map legend. 
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c. Acreage_ [hectarage] planted where 
revegetation period has been initiated and 

the ten-year 
the year the 

tevegetation petiod wa-s initiated of initiation. 

b7 d. Acreage [hectarage] where bond has been partially released 
and indicating the stage of release. 

e7 e. Acreage [hectarage] where bond has been totally released 
putsuant t-o subdivision d o-f subsection 7- o-f North Dakota 
Centuty 6-od-e section 38 14.1 17. 

History: Effective August 1, 1980; amended effective June 1, 1983i 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-27 

69-05.2-13-03. Performance standards General requirements -
Authorizations to operate. A copy of all current permits, licenses, 
approved plans, or other authorizations to operate the mine ~ must 
be available for inspection at or near the minesite. ----

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NOCC 38-14.1-27 

69-05.2-13-04. Performance standards General requirements -
Signs and markers. The permittee shall, at a minimum, comply with the 
following requirements for areas within a permit where a performance 
bond has been posted. 

1. Specifications. Signs and markers ~ must: 

a. Be posted and maintained by the operator. 

b. Be of a uniform design throughout the operation that can 
be easily seen and read. 

c. Be made of durable material. 

d. Conform to local ordinances and codes. 

2. Duration of maintenance. Signs and markers ~ must be 
maintained during all pertinent activities. 

3. Mine and permit identification signs. 

a. Identification signs~ must be displayed at access to 
the permit area from public roads. 

b. Signs ~ must show the name, business address, and 
telephone number of the operator and the identification 
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number of the current permit authorizing surface mining 
activities. 

c. Signs sna±± must be maintained until bond is released. 

4. Perimeter markers. The perimeter of a permit area sna±± must 
be clearly marked before the beginning of surface mining 
activities. 

5. Buffer zone markers. Buffer zones sha±± must be marked along 
their boundaries as required by section 69-05.2-16-20. 

6. Blasting signs. If blasting is conducted, the person who 
conducts these activities shall: 

a. Conspicuously display signs reading 11 Blasting Area 11 along 
the edge of any blasting area that comes within fifty feet 
[15.24 meters] of any road within the permit area, or 
within one hundred feet [30.48 meters] of any public road 
right of way. 

b. Conspicuously flag, or post within the blasting area, the 
immediate vicinity of charged holes as required by section 
69-05.2-17-05. 

c. Place at all entrances to 
roads or highways conspicuous 
Explosives in Use!", which 
warning and all-clear signals 
areas and charged holes. 

the permit area from public 
signs which state 11 Warning! 
clearly explain the blast 

and the marking of blast 

7. Suitable plant growth material markers. Stockpiled suitable 
plant growth material ~ must be clearly marked. 

8. Sedimentation pond markers. The design sediment sl:otage 
11olame, calcttlated accotdiug t-o t-he- teqttitements o-f 
subsection Z:. o-f section 69 05.2 16 09, sha±± b-e cleatl:Y marked 
-at the- appropriate p-o-o± ele11atiou The operator shall clearly 
mark the pool elevation that must be maintained for the pond 
to have sufficient storage capacity to contain the runoff from 
a ten-year, twenty-four-hour precipitation event (design 
event). 

History: Effective August 1, 1980; amended effective May 1, 1988~ 
May 1, 1990. 
General Authority: NDCC 38-14.1-03, 38-14.1-24 
Law Implemented: NDCC 38-14.1-24, 38-14.1-27 

69-05.2-13-05. Performance standards General requirements -
Minimize disturbances Best technology currently available. All 
surface coal mining and reclamation operations ~ must be conducted 
±n 'S"t1."Ch a mamxet a-s to minimize t-he- disturbances on 1 ands where coa 1 is 
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not removed and ~utilize the best technology currently available ±n 
'C'1'rde-r ~maintain eitvltomneutal integtity thtottghoal the petmil a-rea. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-03, 38-14.1-24 

69-05.2-13-06. Performance standards General requirements -
Avoidance of underground mine areas. No surface coal mining activities 
shall be conducted closer than five hundred feet [152.40 meters] of an 
underground mine, e.<cept ~the c.<lent that unless the natttte. timing. 
and seqaence o-f the opetatious are- jointly appto~ed by the commission. 
the nr±n-e safely and health adminisb: at ion, and the "St-a-t-e- agency, ±£ any; 

tespousible -:for the safely o-f nr±n-e wotkets activities result in improved 
resource recovery, abatement of water pollution, or elimination of 
hazards to public health and safety. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-13-07. Performance standards- General requirements- Air 
resources protection. The permittee shall comply with all applicable 
air pollution control laws and rules of the state department of health 
and consolidated laboratories and ~ stabilize and protect all 
surface areas, including S'p"'"±l- p-ri-e-s tesulliug front the sttrface C'O'a'l­
miuing and reclamation opetalion. ~ effectively control w±ttd etosion 
and attendant -a-ir pollttlion. 

History: Effective August 1, 1980; amended effective June 1, 1983~ 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-13-08. Performance standards General requirements -
Protection of fish, wildlife, and related environmental values. 

1. The permittee shall affirmatively demonstrate how protection 
and enhancement of fish and wildlife resources will be 
achieved where practicable on the basis of information 
gathered and management plans developed ±n accotdance w±ttt 
under sections 69-05.2-08-15 and 69-05.2-09-17. 

2. The permittee shall promptly report to the commission the 
presence in the permit area of any critical habitat o-f a 
threatened or endangeted species. any plant or animal listed 
as threatened or endangered, or any bald or golden eagle, or 
bald or golden eagle nest or eggs, of which that the permittee 
becomes aware and wh±ch was not preuioasly reported ~ the 
commission. Upon notification, the commission will consult 
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the United States fish and wildlife service and the state game 
and fish department· and then decide whether, and under what 
conditions, the operator may proceed. 

3. The permittee shall ensure that the design and construction of 
electric powerlines and other transmission facilities used for 
or incidental to the surface mining activities on the permit 
area are ±n accordance rith follow the guidelines "S""et -.forth in 
Environmental Criteria for Electric Transmission Systems 
(United States department of the interior, United States 
department of agriculture (1970)), or in alternative guidance 
manua 1 s approved by the commission. Distt ibution Design and 
construction of distribution lines sh-a-H- b-e designed mrd 
constructed ±n accordance rith must follow REA bulletin 61-10, 
Powerline Contacts by Eagles and Other Large Birds, or in 
alternative guidance manuals approved by the commission. 

4. The permittee shall, to the extent possible using the best 
technology currently available: 

a. Locate and operate haul and access roads, sedimentation 
ponds, diversions, stockpiles, and other Stteh structures 
so ~ to avoid or minimize impacts to important fish and 
wildlife species and their habitats and to other species 
protected by state or federal law. 

b. Create no new barrier in known and important wildlife 
migration routes. 

c. Fence, cover, or use other appropriate methods to exclude 
wildlife from ponds wh±eh: contain containing hazardous 
concentrations of toxic-forming materials. 

d. Reclaim, enhance where practicable, or avoid disturbance 
to habitats of unusually high value for fish and wildlife. 

e. Reclaim, enhance where practicable, or maintain natural 
riparian vegetation on the banks of streams, lakes, and 
other wetland areas. 

f. 

g. 

Afford protection to aquatic 
stream channels as required in 
reclaiming stream channels 
69-05.2-16-07. 

communities by avoiding 
section 69-05.2-16-20 or 
as required in section 

Not use pesticides in 
reclamation activities, 
and reclamation plan 
case-by-case basis. 

the area during surface mining and 
unless specified in the operation 
or approved by the commission on a 

h. To the extent possible prevent, control, and suppress 
range, forest, and coal fires wn±cn are not approved by 
the commission as part of a management plan. 
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i. If fish and wildlife habitat is to be a primary or 
secondar-y postmi ni ng 1 and use, the operator sha 11 in 
addition to the requirements of chapter 69-05.2-22: 

(1) Select plant species to be used on reclaimed areas, 
based on the following criteria: 

(a) Their proven nutritional value for fish and 
wildlife. 

(b) Their uses as cover for fish and wildlife. 

(c) Their ability to support and enhance fish and 
wildlife habitat after bond release o£ bonds. 

(2) Distribute plant groupings to maximize benefits to 
fish and wildlife. Plants should be grouped and 
distributed in a manner which optimizes edge effect, 
cover, and other benefits for fish and wildlife. 

j. Where cropland is to be the alternathe postmining land 
use on~ diverted £rom a fish and wildlife prem:tnxng 
rand ttSe and where appropriate for wildlife and surface 
owner crop management practices, intersperse the fields 
with trees, hedges, or fence rows throughout the harvested 
area to break up large blocks of monoculture and to 
diversify habitat types for birds and other animals. 
Wetlands sna±± must be preserved when feasible or 
recreated consistent with the reclamation plan and the 
postmining land use. 

k. Where the primary land use is to be residential, public 
service, or industrial rand ttSe, intersperse reclaimed 
lands with greenbelts utilizing species of grass, shrubs, 
and trees useful as food and cover for birds and small 
animals, unless Stteh the greenbelts are inconsistent with 
the approved postmining-land use. 

History: Effective August 1, 1980; amended effective June 1, 1983~ 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-13-09. Performance standards General requirements -
Slides and other damage. Hhe:ne11er The operator sha 11 promptly notify 
the commission and comply with required remedial measures whenever a 
slide occurs which may potentially have an adverse effect on adversely 
affect public property, health, safety, or the environment, the operator 
sha±± notif~ the commission e.<peditiousl~ and compl~ w-ith any remedial 
measures required by the commission. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
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General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1~24 

69-05.2-13-10. Performance standards 
Cessation of operations -Temporary. 

General requirements -

1. Each permittee shall effectively secure surface facilities in 
temporarily inactive areas ±n wtr±ch the-re are tTO cunent 
operations, bu-t: ±n wtr±ch operations are t-o b-e resumed ttTr'd-er an 
approved permit. Temporary abandonment sha::H: does not relie~e 
affect a permittee trf permittee• s obligation to comply with 
any permit provisions trf the approved permit. 

2. Before the temporary cessation trf mining and reclamation 
temporarily ceasing or abandoning operations ror a period trf 
t±m-e oth-e-r than what l1m'Y b-e! spec if i e d ±n the p e r11t it 
application, the permittee shall submit t-o the commission, for 
approval. a notice of intention to temporarily 'C"e'a:'S"e' -or 
abandon mining and reclamation operations. !fh±s notice sha::H: 
include a statement trf that effect. The notice must include 
the exact number of acres [hectares] which will have been 
affected ±n the permit arc-a-; prior to 'Stt'Ch temporary 
cessation, the extent and kind of reclamation of those areas 
which will have been accomplished, and identification trf 
identify the backfilling, regrading, revegetation, 
environmental monitoring, and water treatment activities that 
will continue during the temporary cessation. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-13-11. Performance standards General requirements -
Cessation of operations - Permanent. The permittee shall: 

1. Bpon permanent cessation trf surface mining activities, the 
permit tee sha::H: cl-crs-e -or Close, backfi 11, or otherwise 
permanently reclaim all affected areas. where mlnlng has 
permanently ceased in accordance with this article and the 
permit approved by the commission. 

2. Arr Remove equipment, structures, or other facilities not 
required for monitoring, unless approved by the commission as 
suitable for the postmining land use or environmental 
monitoring, sha::H: b-e! removed and reclaim the affected land 
reclaimed. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

456 



69-05.2-13-12. Performance standards 
Auger mining. The operator shall: 

General requirements -

1. Auger Conduct auger mining mu-st b-e conducted = t!"S to maximize 
the utilization and conservation of the coal resources ±n 
accordance w±ttt subsection + o-f N-orth Dakota Centur~ 6-orle 
section 30 l"r.l 2-'r. 

2. 'fh-e surface curl mining operator wtm conducts Conduct augering 
operations ~ to: 

a. Prevent subsidence to the extent technologically and 
economically feasible by one of the following methods: 

(1) Backfilling the auger holes w±ttt material sufficient 
to assure the long-term stability of the site. 

(2) Utilizing measutes consistent w±ttt known technology 
wh±ch to assure the long-term structural stability of 
the augered area; or 

b. 1\ttopt mining technolog~ wh±ch provides Provide for planned 
subsidence in a predictable and controlled manner. 

3. ~ operator shari correct any Correct material damage cau sed 
to surface lands b-y reclaiming the ±-and surface ±n accordance 
w±ttt the appropriate requirements o-f N-orth Dakota Centur~ 6-orle 
chaplet 30 l"r.l arrd th±s article. 

4 . 'fh-e operator shall. t-o To the extent required under state law, 
either correct material damage resulting from subsidence 
caused to any structures or facilities by repairing the 
damage, or compensate the owner of such the structures or 
facilities in the full amount of the diminution in value 
resulting -from the subsidence. Repair o-f damage includes 
rehabilitation, restoration, or replacement of damaged 
structures or facilities. Compensation may be accomplished by 
the purchase prior to m1n1ng of a noncancelable 
premium-prepaid insurance policy . 

5. A±± Seal auger holes mu-st b-e sealed with an impervious 
noncombustible material as contemporaneousl~ soon as 
practicable t-o prevent pollutiou o-f surface mTd ground wrl-er. 

6 . A±± drainage -from attge"r !ToTe-s mu-st b-e contained arrd treated 
Contain and treat auger hole drainage to meet water quality 
standards and effluent limitations of section 69-05.2-16-04 . 

7 . Anger ho±es snn±± not came Not auger within five hundred feet 
[152 . 4 meters] of any underground mine workings, except as 
approved ±n accordance w±ttt under section 69-05.2-13-06. 

457 



History: Effective September 1, 1984; amended effective June 1, 1986i 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-13-13. Performance standards General requirements -
Coal preparation plants not located within the permit area of a mine. 
Each person who operates a coal preparation plant not within the permit 
area for a specific min~. other than those plants which are located at 
the site of ultimate coal use, shall obtain a permit in accordance with 
section 69-05.2-09-19, obtain a bond in accordance with chapter 
69-05.2-12, and sna±± comply with the following: 

1. Signs and markers for coal preparation plants, coal processing 
waste disposal areas, and water treatment facilities must 
comply with section 69-05.2-13-04. 

2. Stream channel 
69-05.2-16-07. 

diversions must comply with section 

3. Drainage from any disturbed areas related to coal preparation 
plants must comply with chapter 69-05.2-16. 

4. Permanent impoundments associated with coal preparation plants 
must meet t-ire requirements o-r comply with section 
69-05.2-16-12. Dams constructed of or impounding coal 
processing waste must comply with chapter 69-05.2-20. 

5. Disposal of coal processing waste, noncoal mine waste, and 
excess spoil must comply with chapters 69-05.2-19 and 
69-05.2-18, respectively. 

6. Fish, wildlife, and related environmental values must be 
protected in accordance with section 69-05.2-13-08. 

7. Support facilities related to coal preparation plants must 
comply with section 69-05.2-24-09. 

8. Roads associated with coal preparation plants must comply with 
chapter 69-05.2-24. 

9. Cessation of operations must be in accordance with sections 
69-05.2-13-10 and 69-05.2-13-11. 

10. Erosion and attendant air pollution must be controlled in 
accordance with sections 69-05.2-15-06 and 69-05.2-13-07, 
respectively. 

11. Underground mine areas must be avoided in accordance with 
section 69-05.2-13-06. 
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12. Reclamation must follow proper suitable plant growth material 
handling, ··backfilling and grading, revegetation, and 
postmining land use procedures in accordance with chapters 
69-05.2-15, 69-05.2-21, 69-05.2-22, and 69-05.2-23, 
respectively. 

History: Effective January 1, 1987; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-14-01. Performance standards Casing and sealing of 
drilled holes- General requirements. Each The operator shall case, 
seal. or otherwise manage each drill hole, borehole, or well within the 
permit area -s-h-a±-r b-e cased. sealed. "O"r otherwise managed, a-s appro~ed by 
i:he commission. to prevent toxic drainage from entering ground or 
surface waters, to minimize disturbance to the prevailing hydrologic 
balance, and to ensure the safety of people, livestock, fish and 
wildlife, and machinery in the permit~ and adjacent~ Tf ~ 
openiugs -are uncovered "O"r e.<posed by sttrface mining activities within 
i:he permit ~ i:hey -s-h-a±-r b-e permanentl:Y closed, unless approved -for 
wate-r monitoring, "O"r otherwise managed -in a: manner approved by i:he 
commission areas. Unless approved for monitoring, the operator shall 
permanently close or otherwise acceptably manage openings uncovered or 
exposed by mining activities. Use of a drilled hole or borehole or 
monitoring well as a water well must meet the provisions of section 
69-05.2-16-16. This section does not apply to holes drilled and used 
solely for blasting. 

History: Effective August 1, 1980; amended effective June 1, 1983~ 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-14-03. Performance standards Casing and sealing of 
drilled holes- Permanent. When no longer needed for monitoring or 
other use approved by the commission upon a finding of no adverse 
en vi ronmenta 1 or hea 1 th and safety effect, "O"r ttidess approved -for 
h ansfer 8::$ a wate-r wei± U1T'Ci-er sect ion 69 es. 2 16 16. -ea-ch driH- mrl-e "O'r 

borehole. and wei± -s-h-a±-r b-e capped, sealed. backfilled, "O"r otherwise 
properl:Y managed. a-s reqttired 
69 85.2 14 81. Permanent closttre 
operator shall permanently close 
toxic drainage from entering ground 

by i:he commission. U1T'Ci-er section 
measttres -s-h-a±-r b-e designed the 

drill holes and boreholes to prevent 
or surface waters. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05·. 2-15-02. 
material -Removal. 

Performance standards 
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1. Timing. Suitable plant growth material sna±± must be removed 
after vegetative cover that would interfere wit~ts use is 
cleared from the areas to be disturbed. To prevent suitable 
plant growth materials from becoming contaminated by other 
materials, all suitable plant growth materials to be saved 
must be separately removed and segregated as required by 
subsection 2 prior to any further surface disturbance. 

2. Materials to be removed and saved. 

a. The suitable plant growth materials, commonly referred to 
as topsoil (first lift suitable plant growth material) and 
subsoil (second lift suitable plant growth material) as 
identified by the soil survey required by section 
69-05.2-08-10 sna±± must be removed and segregated in two 
separate operations, -unless otherwise approved by the 
commission. The removal and segregation of subsoil from 
an area may must not begin until the topsoil removal 
operation for that area has been completed and approved by 
the commission. If use of other suitable strata is 
approved as a supplement to suitable plant growth 
material, all such materials to be saved sna±± must be 
removed and segregated. Further disturbances--which 
significantly alter an area may must not begin until the 
subsoil or other suitable strata removal operations for 
that area have been completed and approved by the 
commission. 

b. (1) All topsoil must be 
disturbed, except in 
subsection 4. 

removed from all areas to be 
situations as provided by 

(2) Sufficient subsoil sna±± must 
areas to be disturbed to satisfy 
requirements of subsection 
69-05.2-15-04. 

be removed from all 
the redistribution 

4 of section 

3. Materials to be removed in shallow suitable plant growth 
material situations. If the thickness of suitable plant 
growth materials averages less than six inches [15.24 
centimeters], the commission may specify other suitable strata 
to be removed and treated as suitable plant growth material. 

4. Suitable plant growth material removal will not be required 
for minor disturbances which occur at the site of small 
structures, such as power poles, signs, or fence lines. 

5. Suitable plant growth material supplements and substitutes. 

a. Topsoil supplements. 
strata may be used as 
permittee or operator 
medium is equal to 

Selected subsoil or other suitable 
a supplement to topsoil if the 

demonstrates that the resulting soil 
or more suitable for sustaining 
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vegetation than the available topsoil. This demonstration 
sh1rl:± must include the vertical and areal extent of 
supplemental materials and determinations of pH, 
electrical conductivity, sodium adsorption ratio, percent 
coarse fragments, percent organic matter, texture, and 
other chemical or physical analyses as required by the· 
commission. The operator may be required by the 
commission to include the results of any field trials or 
greenhouse tests to demonstrate the feasibility of using a 
mixture of such materials. The permittee or operator mttSt 
shall also demonstrate that the resulting medium is the 
best available soil medium in the permit area to support 
revegetation. 

b. Subsoi 1 supplements. The permittee or operator may be 
required to use other suitable strata to supplement 
subsoil materials if the commission determines additional 
suitable materials for spreading over affected areas are 
necessary to meet the redistribution requirements of 
subdivision a of subsection 4 of section 69-05.2-15-04, 
provided other suitable strata are available. Samples of 
the strata to be saved must be taken at sufficient 
locations to determine the areal extent of the suitable 
strata. The sampling locations must be approved by the 
commission. Chemical and physical analyses of the samples 
taken ~ must include pH, electrical conductivity, 
sodium adsorption ratio, and textural analysis as required 
by the commission. 

c. Subsoil substitutes. Selected overburden materials may be 
substituted for subsoil if the operator demonstrates to 
the commission that the resulting soil medium is equal to 
or more suitable than the available subsoil for sustaining 
vegetation. Overburden sampling and chemical and physical 
analyses must be provided by the operator as required by 
the commission. 

d. Supplemental and substitute materials ~ 
removed, segregated, and redistributed according 
applicable requirements for suitable plant growth 
in this chapter. 

must be 
to the 

material 

History: Effective August 1, 1980; amended effective June 1, 1983; 
January 1, 1987; May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-15-03. Performance standards 
material - Storage and protection. 

Suitable plant growth 

1. Suitable plant growth materials removed as required by section 
69-05.2-15-02 sha±± must be stockpiled only when it is 
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i mpract i cal to promptly redistribute such materials on 
regraded areas. 

2. Suitable plant growth material to be stockpiled sna±± must be 
selectively placed on a stable area within the permit area in 
such a manner that minimizes any loss or deterioration of such 
material. The stockpiled materials must be protected from 
wind and water erosion, unnecessary compaction, and 
contaminants which lessen the capability of the materials to 
support vegetation. During the first normal period for 
favorable planting after stockpile placement, an effective 
cover of quick-growing nonnoxious plants must be established 
on the stockpiles. However, as an alternative to the 
establishment of a protective vegetative cover, the stockpiles 
may be mulched or otherwise protected using methods approved 
by the commission. 

3. Unless approved by the commission, stockpiled suitable plant 
growth materials sna±± may not be moved until required for 
redistribution on a regraded area. 

History: Effective August 1, 1980; amended effective January 1, 1987i 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-15-04. Performance standards 
material - Redistribution. 

Suitable plant growth 

1. After final grading is approved pntsuant tt7 under section 
69-05.2-21-06 and before the suitable plant growth material is 
replaced, regraded land~ must be scarified or otherwise 
treated, if necessary, to eliminate slippage surfaces or to 
promote root penetration. 

2. Subsoil ~ must then be redistributed as approved by the 
commission in a manner that: 

a. Achieves an approximate uniform thickness consistent with 
the postmining land use and meets the requirements of 
subsection 4. 

b. Prevents excess compaction of the spoil and subsoil. 

3. Following commission approval of subsoil respreading, topsoil 
~must be redistributed as approved by the commission in a 
manner that: 

a. Achieves an approximate uniform thickness consistent with 
the postmining land use and meets the requirements of 
subsection 4. 
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b. Prevents excess compaction of the suitable plant grow~h 
materials. 

4. Amount of suitable plant growth materials to be redistributed. 

a. In areas where the graded spoil materials occur: 

(1) All suitable plant growth material inventoried and 
removed according to the soil survey and any other 
suitable strata required to satisfy section 
69-05.2-21-03 must be uniformly redistributed; or 

(2) The amount of redistributed 
material must be based on 
characteristics as follows: 

Suitable Plant Growth Material 
Redistribution Thickness 

suitable plant growth 
the graded spoil 

Spoil Properties Total Redistribution Thickness 

Texture Sodium 
Adsorption 
Ratio (SAR) 

Saturation 
Percentage 

(Topsoil Plus Subsoil) 
Average in 

Inches (Centimeters) 
(SP) 

Medium* 
Coarse** 

<12 
<.12 

12 - 20 
12 - 20 
> 20 

*** 
*** 

24 
36 
36 
42 
48 

(61) 
(91) 
(91) *** 

*** 
*** 

* 
** 
*** 

Loam or finer 

<95 
>95 
*** 

(107) 
(122) 

Sandy loam or coarser 
Not applicable 

(a) The m1n1mum thickness of redistributed suitable 
plant growth material in any random location 
must be within six inches [15.24 centimeters] of 
the average thickness required for an area based 
on the graded spoil characteristics as 
determined by representative sampling. However, 
the commission may approve redistribution 
thicknesses less than those listed in the table 
if chemical and physical analyses and any 
available field trials, greenhouse test results 
or current research findings demonstrate that 
the overburden materials are equal to or more 
suitable than the subsoil for sustaining 
vegetation. In addition, the commission may 
approve a lesser redistribution thickness if an 
insufficient amount of material exists based on 
the results of the soil survey and the 
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b. 

availability of other suitable strata pursuant 
to subdivision b of subsection 5 of section 
69-05.2-15-02. 

(b) The texture, sodium adsorption ratio, and 
saturation percentage of the graded spoil 
materials will be determined by a commission 
evaluation of the premine overburden data, 
sample analyses of the graded spoil conducted by 
the operator, or by a combination of these 
methods. 

(c) This paragraph is effective only for those areas 
disturbed prior to the year 1992. 

The amount of redistributed suitable 
materials in associated disturbance areas 
spoil materials do not occur must be based 
removed pursuant to under subsection 2 
69-05.2-15-02. 

plant 
where 
on the 
of 

growth 
graded 
amount 

section 

5. Following the respreading of suitable plant growth materials, 
appropriate measures sna±± must be taken to protect the area 
from wind and water erosion-.-

6. The suitable plant growth material and other suitable strata 
and substitutes saved from property owned by one party must be 
respread within the boundaries of that property if the surface 
ownership of the permit area is split between two or more 
parties, unless the parties otherwise agree. 

History: Effective August 1, 1980; amended effective June 1, 1983; 
January 1, 1987; May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-15-05. Performance standards Suitable plant growth 
material -Nutrients and soil amendments. Nutrients The operator shall 
apply necessary nutrients and soil amendments ±n the amounts determined 
by~~ shaTr be applied to the redistributed surface soil layer 
when necessary S'O that.-±t supports ttre appro~ed postminiug :l-and t1'S'e and 
m-e-et-s the revegetation requirements -o-f chapter 69 05.2 22. AH ~. 
Soil tests sna±± to identify nutrients, amendments, and rates must be 
performed by a qualified laboratory using standard methods. 

History: Effective August 1, 1980; amended effective June 1, 1983~ 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 
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69-05.2-15-06. Performance standards Suitable plant growth 
material - Stabiliz1ng rills and gullies. When rills and gullies deeper 
than nine inches [22.86 centimeters] form in areas that have been 
regraded and respread with suitable plant growth material, the operator 
shall fill, grade, or otherwise stabilize the rills and gullies~ be 
filled, g1aded, 'O"r othe1wise stabilized and reseed or replant the area 
1eseeded 'O"r 1eplanted acco1ding t-o chapte1 69 05.2; 22. The commission 
~will require rills or gullies of lesser size to be filled, graded, 
or otherwise stabilized and the area reseeded or replanted if the rills 
or gullies would preclude the successful establishment of vegetation or 
the achievement of the postmining land use or if the rills or gullies 
may result in additional erosion and sedimentation. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority' NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-16-01. Performance standards Hydrologic balance 
General requirements. 

1. Sn1face mining activities ~be planned and condncted t-o 
minimize changes t-o the p1evailing ltyd1ologic balance ±n b-oth 
the p c 1111 it arc-a and ad j a cell t -ar-ea-; ±n 'O"r'd-e-r t-o p 1 e v en t 
long te1m adve1se changes ±n th-at balance th-at eotti-d 1esnlt 
£rom ~ activities. The operator shall conduct surface 
coal mining and reclamation operations to: 

a. Minimize disturbance of the hydrologic balance within the 
permit and adjacent areas and prevent material damage 
outside the permit area. 

2:7 b. Changes Minimize changes in water quality and quantity, in 
the depth to ground water, and in the location of surface 
water drainage channels ~ be minimized so that the 
approved postmining land use of the permit area is not 
adversely affected. 

5-:- c. Ope1ations ~ be conducted t-o minimize Minimize water 
pollution and, where necessary, use treatment methods 
~be ttSed to control water pollution. 

cr.- ill furett opc1ato1 ~ emphasize Emphasize m1n1ng and 
reclamation practices that prevent or minimize water 
pollution. Changes The operator shall use changes in 
drainage flow o-f d1ainagc ~ be tts'"e'tl in preference 
to the~ o-f water treatment facilities. 

b7 {gl Acceptable practices to control and minimize water 
pollution include., bttt are rrot limited t-o: 

+++ ~ Stabilizing 
shaping. 
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+r+ {Ql Diverting runoff. 

+&+ ~ Achieving quickly germinating and growing stands 
of temporary vegetation. 

~ {Q2 Regulating channel velocity c£ water. 

+5+ ~ Lining drainage channels with rock or 
vegetation. 

-ffi-t ill Mulching. 

+-r+ (g} Selectively elacing and sealing toxic-forming 
materials. 

+-r+ w Selectively placing waste materials in backfill 
areas. 

"C7 ill If the practices listed in subdivision b earagraeh 2 
are not adequate t-o tn"e'et tire tequiiements c£ th±s 
atticle, the operator shall operate and maintain the 
necessary water treatment facilities for as long as 
treatment is required ttnJer th±s atticle. 

2. Coal exeloration activities which substantially disturb the 
land surface as determined by the state geologist under 
section 43-02-01-20 must comely with all aeelicable provisions 
of this chaeter. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-16-02. Performance standards Hydrologic balance 
Compliance with state department of health and consolidated laboratories 
standards. Runoff water and pit water discharge sna±± must meet the 
water quality requirements of the North Dakota state department of 
health and consolidated laboratories, as well as tire tequhements those 
of this article. No The commission will not issue or revise a mining 
permit sha±± be issued or te\1ised by the commission until the state 
department of health and consolidated laboratories has had an 
opportunity to review the applicable application information and plans 
pettaining t-o sutface water quality. No rights under the mining permit 
shall· be exercised until the necessary deeartment of health and 
consolidated laboratories permits are obtained £rom tire stat-e depattment 
c£ health. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03, 38-14.1-42 
Law Implemented: NDCC 38-14.1-21, 38-14.1-42 
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69-05.2-16-03. Performance standards Hydrologic balance 
Compliance with the·· standards of the state engineer. Any water 
impoundment, diversion, structure, or drainage ditch built as part of an 
approved mining and reclamation plan sha±T must be constructed ±n 
accotdance w±th to meet the requirements of the North Dakota state 
engineer, as well as the teqnitements those of this article. N-o The 
commission will not issue or revise a mining permit sha±T be issned or 
tetJised by the commission until the state engineer has had an 
opportunity to review the applicable application information and plans 
pettaining t-a water imponndments, divetsions, dtainage diLches• or -ottrer 
sttncLntes. No rights under the mining permit shall be exercised until 
the necessary state engineer permits are obtained £rom the state 
engineet. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03, 38-14.1-42 
Law Implemented: NDCC 38-14.1-24, 38-14.1-42 

69-05.2-16-04. Performance standards - Hydrologic balance -Water 
quality standards and effluent limitations. 

1. The operator shall comply with the following water quality 
standards and effluent limitations: 

a. All surface drainage from the disturbed area, including 
disturbed areas that have been graded, seeded, or planted, 
~ must be passed through a sedimentation pond or, a 
series of sedimentation ponds, or other treatment facility 
before leaving the permit area. 

b. Sedimentation ponds and other treatment facilities~ 
must be maintained until removal is authorized by the 
commission and the disturbed area has been stabilized and 
revegetated. The structure may not be removed sooner than 
two years after the last augmented seeding unless the last 
augmented seeding is a supplemental seeding into an 
established vegetation stand that is effectively 
controlling erosion. 

c. The commission may grant exemptions from these 
requirements only when: 

(1) The disturbed drainage area within the total 
disturbed area is sma 11 ; and 

(2) The permittee or operator demonstrates that 
sedimentation ponds and treatment facilities are not 
necessary for drainage from the disturbed drainage 
areas to meet the effluent limitations referenced in 
subdivision g and the applicable state water quality 
standards for downstream receiving waters. 
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d. For the purposes of this chapter only, "disturbed area" 
shall not include~ areas in which only diversion 
ditches, sedimentation ponds, or roads are installed in 
accordance with this article and the upstream area is not 
otherwise disturbed by the operator. 

e. Sedimentation ponds requited b:v tn±s section -s-tra-H must be 
constructed ±n accordauce w-ith according to the plans in 
the approved permit before beginning any surface mining 
activities in the drainage area to be affected. 

f. Where a: sedimeutation pond 'O'"r series 'O"f sedimentation 
p-om:ts ±s t:ts"ed: = a-s t"O result ±n ttre m~.n:ng 'O"f drainage 
"h-om ttre dis t ur bed a:recrs w-ith dr a it tag e "h-om ~ area-s 
n-ot disturbed b:v current sarface eorl mining a:m:i 
reclamation operations, ttre operator "S"tra-H achie'lle ttre 
effluent limitations referenced ±n sabdi~ision g for a:H 
'O"f ttre ~ drainage wh-en ±t lea~es ttre permit a:re-a Mixed 
drainage from disturbed and undisturbed land must -meet 
effluent limitations before it leaves the permit area. 

g. Discharges of water from areas disturbed by surface mining 
activities -s-tra-H b-e l1l'"l"!'tte ±n compliauce must comply with 
all applicable state laws and rules and with the state 
department of health and consolidated laboratorieS 
effluent limitations for eo-a± mining adopted b:v ttre North 
Dakota stat-e department 'O"f health parsaant t"O in North 
Dakota Century Code chapter 61-28. 

2. Adequate facilities must be installed, operated, and 
maintained to treat any water discharged from the disturbed 
area so that it complies with all state laws and rules and the 
effluent limitations of this section. 

History; Effective August 1, 1980; amended effective September 1, 1984; 
January 1, 1987; May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-16-05. Performance standards Hydrologic balance 
Surface water monitoring. 

1. Surface water monitoring -s-tra-H must be conducted in accordance 
with the monitoring program and based on the probable 
hydrologic consequences determination submitted under section 
69 05.2 09 12 a:m:i appro'lled b:v ttre connnission 69-05.2-08-04. 
The commission sna±± will approve the nature of data that 
relate to the hydrolo~ reclamation plan in sectiOn 
69-05.2-09-12, frequency of collection, and determine 
reporting requirements. Honitor ing "S"lnrl±:-
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a. For locations in surface water bodies, such as streams, 
lakes, and impoundments, monitoring must: 

ill Be adequate to measure accurately and record water 
quantity and quality of the discharges from the 
permit area and to identify the extent to which 
mining impacts ttre affects water quality and quantity 
~ water in the adjacent area. Water samples taken 
from all monitoring sites must be analyzed for the 
parameters specified in subdivision b of subsection 3 
of section 69-05.2-08-07. Results must be submitted 
quarterly to the commission. 

b7 (f2 Be conducted to assure reliable test data according 
to existing standard procedures and analytical 
methods £o-r anal~sis. 

b. For point source discharges, monitoring must: 

(1) Be conducted according to state department of health 
and consolidated laboratories standards. 

C7 if2 Result· in notifying the commission within five days 
in any cases in which analytical results of the 
sample collections indicate noncompliance with a 
permit condition or applicable standard. Where a 
North Dakota pollutant discharge elimination system 
permit effluent limitation noncompliance has 
occurred, the operator or permittee shall forward the 
analytical results concurrently with the written 
notice of noncompliance. 

d7 ill Result in quarterly reports to the commission, to 
include analytical results from each sample taken 
during the quarter. Any sample results which 
indicate a permit violation w±rT must be reported to 
the commission as specified in subdivision c. In 
those cases where the discharge for which water 
monitoring reports are required is also subject to 
regulation by a North Dakota pollutant discharge 
elimination system (NDPDES) permit issned ±n 
compliance w±th No-rth. Dakota Centn1~ €-ode chaptet 
&+-e& and where such that permit includes provisions 
for equivalent reporting--requirements and requires 
filing of the water monitoring reports within ninety 
days or less of sample collection, the operator or 
permittee shall submit to the commission on the same 
time schedule as required by the North Dakota 
pollutant discharge elimination system permit or 
within ninety days following sample collection, 
whichever is earlier, a copy of the completed North 
Dakota pollutant discharge elimination system 
reporting form r±:retl to lll'e'e't No-rth Dakota pollntant 
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discharge elimination system permit: requirements 
along with analytical results from each sample taken 
during the quarter. 

2. If violation of a permit condition occurs, the operator shall, 
if appropriate, immediately take the actions provided for in 
subdivision a of subsection 3 of section 69-05.2-10-05 and 
subsection 2 of section 69-05.2-09-12. 

3. After disturbed areas have been regraded and stabilized ±n 
accordance w-ith thi-s article, the permittee shall continue to 
monitor surface water flow and quality within the permit and 
adjacent areas. Data from this monitoring may be used to 
demonstrate that the quality and quantity of runoff without 
treatment is consistent with the requirements o-f thi-s chapter 
to m1n1m1ze disturbance to the prevailing hydrologic balance 
and attain the approved postmining land use. Th±s These data 
may also provide a basis for commission approval by~ 
commission 'for remo\!al o-f to remove water quality or flow 
control systems. 

57 4. Equipment, structures, and other devices necessary to measure 
and sample accurately the quality and quantity of surface 
water discharges from the disturbed area sha±± must be 
properly installed, maintained, and operated and snarr must be 
removed when no longer required. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NOCC 38-14.1-27 

69-05.2-16-06. Performance standards Hydrologic balance 
Diversion of overland flow. Overland flow, including flow through 
litter, shallow ground water flow from undisturbed areas, and flow in 
ephemeral streams, may be diverted~ from disturbed areas by means o-f 
temporary or permanent diversions, if required or approved by the 
commission a-s necessary t-o minimize erosion. t-o reduce ~ volume o-f 
water t-o be treated. and t-o prevent o-r remove water £room contact w-ith 
to.<ic forming materials. The following requirements sha±± must be met 
for a±± diversions and £or a±± collection drains that are used to 
transport water into water treatment facilities and for atT diversions 
of overland and shallow ground water flow and ephemeral streams: 

1. Temporary diversions sha±± must be constructed to pass safely 
the peak runoff from -a--- ten-year, twenty-four-hour 
precipitation event, or a larger event as specified by the 
commission. A two-year recurrence interval may be used for 
design o-f designing collection drains used to transport water 
into water treatment facilities if: 

a. The diversion ±s t-o will be ±n nse used for less than one 
year; or 
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b. The commission determines that the design integrity of the 
water · management plan is maintained during a ten-year, 
twenty-four-hour design storm. 

2. Permanent diversions~ must be constructed to pass safely 
the peak runoff from a ten-year, twenty-four-hour 
precipitation event ; however, where necessary to protect fills 
and property and to avoid danger to public health and safety, 
permanent diversions ~ must be constructed to pass safely 
the peak runoff from a t~enty five year one-hundred year, 
twenty-four-hour precipitation event, or a larger event as 
specified by the commission. Permanent diversions~ must 
be constructed with gently sloping banks~ aTe stabilized 
by vegetation. Asphalt, concrete, or other similar linings 
sha±± must be used only when approved by the commission to 
prevent seepage or to provide stability . 

3 . Diversions sha±± must be designed, constructed, and maintained 
-±n -a 111anner wirictt0events to prevent additional contributions 
of suspended solids to streamflow and to runoff outside the 
permit area, to the extent possible using the best technology 
currently available. Appropriate sediment control measures 
for these diversions may include, bnt are not li111ited t-o-; 
maintenance of appropriate gradients, channel lining, 
revegetation, roughness structures, and detention basins . 

4 . No diversion shall be located so as to increase the potential 
for landslides. No diversion shall be constructed on existing 
landslides, unless approved by the commission. 

5. When no longer needed, each temporary diversion~ must be 
removed and the affected land regraded, suitable p±-ant growth 
111atcrial rcsprcad. and revegetated -±n accordance w±th the 
require111cnts o-f chapters 69 05.2 15. 69 05 . 2 21. and 
69 05.2 22. When reclaimed. The operator shall reestablish 
ephemeral stream channels are restored, the operator ~ 
reestablish ttrc channel to a longitudinal profile and cross 
section that approximate premining channel characteristics . 

6. Diversion design~ must incorporate the following: 

a . Channel Design channel lining ~ b-e designed using 
standard engineering practices to pass safely the design 
velocities. 

b. Freeboard ~ must be no less than three-tenths of a 
foot [9.14 centimeters]. Protection~ b-e provided -for 
tr au s i t ion o-f 'f-1-o-w-s and -for c r i t ic a 1 a-re-a-s -streh -as s ~ al e s 
and curves . Where Design freeboard may be increased where 
the area protected is a critical area as determined by the 
commission. the design freeboard m-ay b-e increased . 
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c. Enetgy Protection for transition of flows and for critical 
areas such as swales and curves. 

d. Install energy dissipaters 'Sinrl:± b-e installed when 
necessary at discharge points, where diversions intersect 
with natural streams and exit velocity of the diversion 
ditch flow is greater than that of the receiving stream. 

d-:- e. E.<cess Dispose of excess excavated material not necessary 
for diversion channel geometry or tegtading 'O'f ttre channel 
'Sinrl:± b-e disposed 'O'f ±n accotdance w-ith regrading 
according to chapter 69-05.2-18. 

e7 f. Suitable Handle suitable plant growth material shaTr b-e 
handled in compliance with chapter 69-05.2-15. 

7. Diversions sna±± may not be constructed or operated to divert 
water into underground mines or an abandoned surface mine 
without ttre commission approval 'O'f ttre commission under 
section 69-05.2-16-18. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-16-07. Performance standards Hydrologic balance 
Stream channel diversions. 

1. Flow from perennial and intermittent streams within the permit 
area may be diverted, if the diversions: 

a. Are approved by the commission after making the findings 
called £or in section 69-05.2-16-20; 

b. Comply with other requirements of this chapter; and 

c. Comply with local and state laws and regulations; and 

d. Are certified by a qualified registered professional 
engineer as being designed and constructed as required by 
this section. 

2. When streamflow diversion is allowed +a b-e divetted, the 
slteam channel diversion shaTr must be designed, constructed, 
and removed, ±n accotdance w-ith the following as follows: 

a. The longitudinal profile of the stream, the channel, and 
the floodplain 'Sinrl:± must be designed and constructed to 
remain stable and to prevent, to the extent possible using 
the best technology currently available, additional 
contributions of suspended solids to streamflow or to 
runoff outside the permit area. These contributions ~ 
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may not be ±n excess o-f r equh ements o-f exceed state law. 
Erosion control structures such as channel lining 
structures, retention basins, and artificial channel 
roughness structures sna±± may be used in diversions only 
when approved by the commission '!!"$ b-e-±ng necessary t-o 
control erosion. These structures sna±± may be approved 
for permanent diversions only where they are stable and 
will require infrequent maintenance . 

b. The combination of channel, bank, and floodplain 
configurations sha±T must be adequate to pass safely the 
peak runoff of a ten-year, twenty-four-hour precipitation 
event for temporary diversions, a one-hundred-year, 
twenty-four-hour precipitation event for permanent 
diversions, or larger events specified by the commission . 
However, the capacity of the channel itself should be at 
least equal to the capacity of the unmodified st r eam 
channel immediately upstream and downstream of the 
diversion. 

3. When no longer needed t-o achieve the purpose -fooT wh±ch they 

were authorized, all temporary stream channel diversions sha±T 
must be removed and the affected land regraded, respread w±th 
suitable p-l-ant growth material. 'dl'td: revegetated, ±n accordance 
w±th chapters 69 05.2 15, 69 05.2 21. 'dl'td: 69 05.2 22 
reclaimed . At the time diversions are removed, downst re am 
water treatment facilities previously protected by t he 
diversion sha±T must be modified or removed to prevent 
overtopping or failure of the facilities. This requirement 
stta±± does not relieve the operator from maintenance o-f 
maintaining a water treatment facility otherwise required 
under this chapter or the permit . 

4. When permanent diversions are constructed or natural stream 
channels restored after being temporarily diverted, the 
operator shall: 

a. Restore, enhance where practicable, or ma i ntain natural 
riparian vegetation on the banks of the stream . 

b. Establish or restore the stream to its natural meande r ing 
shape at an environmentally acceptable gradient, as 
approved by the commission. 

c . Establish or restore the stream to a longitudinal profile 
and cross section, including aquatic habitats (usually a 
pattern of riffles, pools, and drops rather than uniform 
depth) that approximate premining stream channe l 
characteristics. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24, 38-14.1-42 
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69-05.2-16-08. Performance standards 
Sediment control measures. 

Hydrologic balance 

1. Appropriate sediment control measures shaTr must be designed, 
constructed, and maintained using the best technology 
currently available to: 

a. Prevent, to the extent possible, additional contributions 
of sediment to streamflow or to runoff outside the permit 
area. 

b. Meet the more stringent of applicable state effluent 
limitations. 

c. Minimize erosion to the extent possible. 

d. Minimize the deposition of sediment on undisturbed areas. 

2. Sediment control measures include practices carried out within 
and adjacent to the disturbed area. The sedimentation storage 
capacity of practices in and downstream from the disturbed 
area sna±± must reflect the degree to which successful m1n1ng 
and reclamation techniques are applied to reduce erosion and 
control sediment. Sediment control measures consist of the 
utilization of proper m1n1ng and reclamation methods and 
sediment control practices, singly or in combination. Sediment 
contra l methods include, b'ttt are not limited t-o: 

a. Disturbing the smallest practicable area at any one time 
during the mining operation through progressive 
backfilling, grading, and prompt revegetation~ teqnited 
±n chaplet 69 05.2 22. 

b. Stabilizing the backfill material to promote a reduction 
in the rate and volume of runoff. ±n accotdance w±ttt the 
teqnitements o-f chaplet 69 05.2 21. 

c. Retaining sediment within disturbed areas. 

d. Diverting runoff away from disturbed areas. 

e. Diverting runoff using protected channels or pipes through 
disturbed areas so as not to cause additional erosion. 

f. Using straw dikes, riprap, check dams, mulches, vegetative 
sediment filters, dugout ponds, and other measures that 
reduce overland flow velocity, reduce runoff volume, or 
trap sediment. 

g. Treating with chemicals. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
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Law Implemented: NDCC 38-14.1-24 

69-05.2-16-09. Performance standards Hydrologic balance 
Sedimentation ponds. 

1. General requirements. Sedimentation ponds~ must be used 
individually or in series and sha±±: 

a. Be constructed before any disturbance of the undisturbed 
area to be drained into the pond. 

b. Be located as near as possible to the disturbed area and 
out of perennial streams, unless approved by the 
commission. 

c. Meet all the criteria of this section . 

2. Sediment storage volume . Sedimentation ponds sha±± must 
provide(! minimum adequate sediment storage volume ~ t-o 
the accumulated sediment volume £rom the drainage '2l'r'e'C! t-o the 
p-ond £-o-r<! minimum o-f three~· Sediment storage volume 
sha±± must be determined using the universal soil loss 
equatio~ully erosion rates, and the sediment delivery ratio 
converted to sediment volume, using either the sediment 
density or other empirical methods derived from regi onal 
sediment pond studies if approved by the commission . 

3 . Detention time. Sedimentation ponds sha±± must provide the 
required theoretical detention time for the water inflow or 
runoff entering the pond from a ten-year, twenty-four-hour 
precipitation event (design event) . The theoretical detention 
time sha±± must be sufficient to achieve and maintain 
applicable effluent standards. The calculated theoretical 
detention time and all supporting documentation and drawings 
tts-erl t-o establish the required detention t-±111-e-s ~materials 
must be included in the permit application. 

4. Dewatering. The stored water storage resulting £rom inflow 
shC!±± must be removed by a nonclogging dewatering device or a 
condui~pillway approved by the commission, and sha±± have a 
discharge rate to achieve and maintain the required 
theoretical detention time. The dewatering device sha±± may 
not be located <!t <! lower elevation than the maximum elevation 
of the sediment storage volume . 

5. Each operator shall design, construct, and maintain 
sedimentation ponds to prevent short circuiting to the extent 
possible. 

6. The design, construction, and maintenance of a sedimentation 
pond or other sediment control measures ±n accordance w±th 
ttris section shC!±± do not relieve the operator from compliance 
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with applicable effluent limitations as contained ±n section 
69 05.2 16 o~. subject t-o the e.(entplion contained thetein. 

7. There ~must be no outflow through the emergency spillway 
dating the passage tTf the runoff tesalting from the ten-year, 
twenty-four-hour precipitation event or lesser events thtoagh 
the sedimentation p-ond. 

8. Sediment ~ must be removed from sedimentation ponds when 
the volame tTf sediment accumulates t-o s-ixty percent tTf the 
design sediment volume '0'1:' soonet ±:f requited by the commission 
on a periodic basis in order to maintain an adequate storage 
volume for the design event. 

9. An appropriate combination of principal and emergency 
spillways~ or a single spillway must be provided to 
safely discharge the runoff from a twenty-five-year, 
twenty font !tout six-hour precipitation event for a temporary 
impoundment, a fifty-year, six-hour precipitation event for a 
permanent impoundment, or ~ larger event specified by the 
commission. Emergency The spillways must be capable of safely 
discharging the required event when the impoundment is at high 
water elevation. Commission approval of open channel spillway 
grades and allowable velocities~ must be appto~ed by the 
commission obtained and velocities mustt:ie nonerodable. 

10. The m1n1mum elevation at the top of the settled embankment 
~must be one foot [30.48 centimeters] above the sarface 
water -surface in the pond with the emergency spillway flowing 
at design depth. For embankments subject to settlement, this 
'O"'Te -fo-ot [30.~0 centimeters] m1n1mum elevation requirement 
~ 'd1"1:rl:Y applies at all times, including the period 'd'fte-r 
settlement. 

11. The constructed height of the dam~ must be increased a 
minimum of five percent over the design height to allow for 
settlement, unless it has been demonstrated to the commission 
that the material used and the design will ensure against a±± 
settlement. 

12. The m1n1mum top width of the embankment~ may not be less 
than the quotient of (H+35)/5, where H is the height, in feet, 
or (H+10.7)/5, where H is the height, in meters, of the 
embankment as measured from the upstream toe of the 
embankment. 

13. The combined upstream and downstream side slopes of the 
settled embankment~ may not be less than 1v:5h, with 
neither slope steeper than 1v:2h. Slopes ~ must be 
designed to be stable ±n a±± cases, even if flatter--5ide 
slopes are required. 
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14. The embaukmeut foundation area stnrl± must be cleared of all 
organic matter, all surfaces sloped to no steeper than 1v:1h, 
and the entire found ation surface scarified. Cutoff trenches 
must be installed if necessary to ensure stability. 

15. The fill material stnrl± must be free of sod, large roots, 
other large pieces of vegetative matter, and frozen soil, and 
in no case shall coal processing waste be used. 

16. The placing and spreading of fill material stnrl± must be 
started at the lowest point of the foundation. The fill stnrl± 
must be brought up in horizontal layers c£ ~ in the 
thicknesses~ are required to facilitate compaction and meet 
the design requirements of this section. Compaction stnrl± 
must be conducted as specified in the approved design appro~ed 
by the commissiou. 

17 . If a proposed impoundment can impound water to an elevation of 
five feet [1.52 meters] or more above the upstream toe of the 
structure and can have a storage volume greater than twenty 
acre-feet [24669.64 cubic meters], or can impound water to an 
elevation of twenty feet [6.10 meters] or more above the 
upstream toe of the structure, the following additional 

0 . 

requirements srra±± must be met: 

a . An appropriate combination of principal and emergency 
spillways stnrl± must be provided to safely discharge the 
runoff resultiug from a one-hundred-year, six-hour 
precipitation event, or a larger event as specified by the 
commission. 

b. The embankment stnrl± must be designed and constructed with 
a static safety factor of at least 1.5, or a higher safety 
factor as designated by the commission t-o ensure 
stability . 

c . Appropriate barriers stnrl± must be provided to control 
seepage along conduits that extend through the emban kmen t . 

d. The criteria of the mine safety and health adm i nistration 
as published in 30 CFR 77.216 stnrl± must be met, and a 
copy of the plan sent to the diStrict manager of the 
United States mine safety and health administration under 
that title submitted to the commission as part of the 
permft application . 

18. Each pond slrall. ttp-on consltuctiou. must be certified by a 
qualified registered professional engineer experienced in the 
design of impoundments, as having been constructed as designed 
and as approved in the m1n1ng and reclamation plan. In 
addition, all dams and embankments meeting the criteria of 
subsection 17 stnrl± must be certified annually as having been 
maintained to comply with the approved plan. The 
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certification~ must meet all applicable requirements of 
the state engineer. -·-

19. The entia embankment, i ncl udi ng the surrounding areas and 
diversion ditches disturbed or created by construction ~. 
must be stabilized with respect to erosion and sudden drawdown 
by a vegetative cover or other means immediately after the 
embankment is completed. The active upstream face oT the 
embankment where water will be impounded may be riprapped or 
otherwise stabilized to protect the embankment from erosion 
and sudden drawdown. Areas where the reestablishment of 
vegetation is not successful or where rills and gullies 
develop~ must be repaired and revegetated ±n accotdance 
w±ttt according to section 69-05.2-15-06. 

20. All ponds, including those not meeting the criteria of 
subsection 17 ~. must be examined for structural weakness, 
erosion, and other hazardous conditions, and reports and 
modifications~ be made ±n accotdance w±th according to 
30 CFR 77.216-3, e.~cept ttnrt mmr-s. Dams not meeting the 
criteria of subsection 17 may be examined on a semiannual 
basis. 

21. Plans for any enlargement, reduction ±n s±re, reconstruction, 
or other modification of dams or impoundments ~ must be 
submit ted to the commission. E.<cept where a: modification ±s 
reqoited Commission approval of these plans is required before 
modification begins, unless a modification is necessary to 
eliminate a:n emetgeucy condition constitotiug a hazard to 
public health, safety, or the environment, the comllt:tssxol! 
~ apptove the pj:an-s: befote modification begins. 

22. Sedimentation ponds~ may not be removed until authorized 
by the commission and the disturbed area has been stabilized 
and revegetated. The structure may not be removed sooner than 
two years after the last augmented seeding unless the last 
augmented seeding is a supplemental seeding into an 
established vegetation stand that is effectively controlling 
erosion. When the sedimentatioh pond is removed, the affected 
land~ must be regtaded, resptead w±th suitable p±a:nt 
gtowth material, <!lTd revegetated ±n accordance w±th chapters 
69 05.2 15, 69 05.2 21. a:nd 69 05.2 22 reclaimed, unless the 
pond has been approved by the commission for retention as 
i:re±ng compatible w±th the approved posbnining ±a:nd tt"S"e ttmfe'r 
chapter 69 05.2 23. If the commission approves retention, the 
sedimentation pond~ must meet all the requirements for 
permanent impoundments of section 69-05.2-16-12. 

History: Effective August 1, 1980; amended effective June 1, 1983; 
June 1, 1986; January 1, 1987; May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 
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69-05.2-16-10. Performance standards Hydrologic balance 
Discharge structures. Discharges from sedimentation ponds, permanent 
and temporary impoundments, coal processing waste dams and embankments, 
and diversions sha±± must be controlled, where necessary using energy 
dissipaters, riprap channels, surge ponds, and other devices to reduce 
erosion, +o prevent deepening or enlargement of stream channels and +o 
minimize disturbances to the hydrologic balance. Discharge structures 
sha±± must be designed according to standard engineering design 
procedures. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-16-11. Performance standards - Hydrologic balance -Toxic 
mine drainage. The disc harge of toxic mine drainage into ground and 
surface water sha±± must be avoided by: 

1. Identifying, burying, and treating where necessary, spoil 
which, in the judgment of the commission, may be detrimental 
to vegetation or ~ adversely affect water quality ±f not 
treated or buried. 

2. Preventing water from coming into contact with spoil material 
that causes to xic mine drainage 'in accordance w±ttt acco rding 
to section 69-05.2-21-03, and other measures as required by 
the commission. 

3. Burying or otherwise treating all spoil material that causes 
toxic mine drainage within thirty days after it is first 
exposed on ttre minesite, or within a lesser period required by 
the commission, except that temporary storage~ ttre ~may 
be approved by ttre commission upon a finding that burial or 
treatment within thirty days is not feasible and will not 
result in any material risk of water pollution or other 
environmental damage. Storage sha±T must be limited to the 
period until burial or treatment first becomes feasible and 
'S'ttC'h . The spoil material sha±± must be placed on impermeable 
material and protected from erosion and contact with surface 
water . 

History: Effective August 1, 1980 ; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-16-12. Performance standards 
Permanent and temporary impoundments. 

Hydrologic balance 

1. In addition to the standards for permanent impoundments 
contained in subsection 7 of North Dakota Century Code section 
38-14.1-24, the design, construction, and · ma inten ance of 
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structures in which water is impounded by a dam must utilize 
the best technology currently available and mnst. at a 
ntixtimum. meet the requirements of subsections 9 through 21 of 
section 69-05.2-16-09. 

2. Temporary impoundments o£ water in which the water is 
impounded by a dam snart must meet the requirements of 
subsections 9 through 22 of section 69-05.2-16-09. 

3. Excavations that will impound water during or after the mining 
operation snart must have stable perimeter slopes that are 
stable and snart not he steeper than 1v:2h. Slopes ~must 
be designed to be stable ±n art~. even if flatter side 
slopes are required. Where surface runoff enters the 
impoundment area, the side slope ~ must be protected 
against erosion. 

4. All dams and embankments~ must be routinely maintained 
during the mining operations. Vegetative growth shall be cut 
where necessary to facilitate inspection and repairs. Ditches 
and spillways sna±± must be cleaned. Any combustible material 
present on the surface, other than material such as mulch or 
dry vegetation used for surface stability, shaTT must be 
removed and all other appropriate maintenance procedures 
followed. 

5. If any examination or inspection discloses a potential hazard, 
the operator shall promptly inform the commission of the 
findings and the emergency procedures for public protection 
and remedial action. If adequate procedures cannot be 
formulated or implemented, the commission must be notified 
immediately. The commission will then notify the appropriate 
agencies that other emergency procedures are required to 
protect the public. 

History: Effective August 1, 1980: amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-16-13. Performance standards Hydrologic balance 
Ground water protection. 

1. Backfilled materials snart must be placed~ as to minimize 
contamination of ground water systems with toxic or otherwise· 
harmful mine drainage, to minimize adverse effects on ground 
water flow and quality, to minimize offsite effects, and to 
support approved postmining land uses. 

2. To control the effects of mine drainage, pits, cuts, and other 
mine excavations or disturbances shaTT must be located, 
designed, constructed, and utilized ±n =eh mamtet as to 
prevent or control discharge of toxic or otherwise harmful 
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mine drainage waters into ground water systems and tu prevent 
adverse impacts on streh ground ~ those systems or on 
approved postmining land uses. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-16-14. Performance standards Hydrologic balance 
Ground water monitoring. 

1. Ground The ground water monitoring str.rl± b-e plan must be 
based on the probable hydrologic consequences determination 
and conducted ±n accordance w-ith according to the monitoring 
program submitted under section 69-05 . 2-09-12 and approved by 
the commission. Ground water levels, infiltration rates , 
subsurface flow and storage characteristics, and the quality 
of ground water str.rl± must be monitored ±n a manner approved 
by ttre commission to determine the effects of surface mining 
activities on the recharge capacity of reclaimed lands and on 
the quantity and quality of water in ground water systems in 
the permit area and adjacent area . Ground water monitoring 
systems sh-rl-i- must be designed and maintained ±n a ma1mex that 
w±±± to allow the commission to substantiate the determination 
of cumulative impacts of a l l surface min i ng activities on the 
ground water hydrology of the permit~ and adjacent~ 
arrd general are-a areas . 

2. When surface mining activities may affect the ground water 
systems which serve as aquifers that ensure the hydrologic 
balance of water use on or off the mine area, ground water 
levels and ground water quality sh-rl-i- must be periodically 
monitored . Monitoring sh-rl-i- must include measurements from a 
sufficient number of wells ana--mineralogical and chemical 
analyses of aquifer, overburden, and spoil that are adequate 
to reflect changes in ground water quantity and quality 
resulting from those activities. Monitoring sna±± must be 
adequate to plan for modification of surface mining 
activities, if necessary, to minimize disturbance of the 
prevailing hydrologic balance. 

3 . Ground water monitoring data must be submitted to the 
commission every three months or more frequently as prescribed 
by the commission. Monitoring reports must include analytical 
results from each sample taken during the reporting period. 
When the analysis of any ground water sample indicates 
noncompliance with the permit conditions, the operator shall 
promptly notify the commission and immediately take the 
actions provided for in subdivision a of subsection 3 of 
section 69-05.2-10-05 and subsection 2 of section 
69-05.2-09-12. 
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4. As specified and approved by the commission, the operator or 
permittee shall conduct additional hydrologic tests, including 
drilling, infiltration tests, and aquifer tests and~ 
submit the results to the commission, to demonstrate 
compliance with this chapter. 

History: Effective August 1, 1980; amended effective June 1, 1983~ 
May 1, 1990. 
General Authority: NOCC 38-14.1-03 
Law Implemented: NOCC 38-14.1-24, 38-14.1-27 

69-05.2-16-15. Performance standards Hydrologic balance 
Protection of ground water recharge capacity. Surface mining activities 
-sh1rl± be condncted ±n ~ mannet that facilitates teclamation wtri:eh: w±H 
must restore approximate prem1n1ng recharge capacity, through 
restoration of the capability of the reclaimed areas as a whole, 
excluding coal processing waste and underground development waste 
disposal areas and fills, t-o ttansmit ~t-o the gtonnd wate-t- system. 
Th-e techatge capacity sha-l-l- be testoted to a condition which: 

1. Supports the approved postmining land use; 

2. Minimizes disturbances to the prevailing hydrologic balance in 
the mine plan area and in adjacent areas; and 

3. Provides a rate of recharge that approximates the premining 
recharge rate. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NOCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24, 38-14.1-27 

69-05.2-16-16. Performance standards Hydrologic balance 
Transfer of wells. 

1. An exploratory or monitoring well may on±y be transferred by 
the permittee for further use as a water well with the prior 
approval of the commission. The permittee and the surface 
owner~ the~ where the we±T ±s located shall jointly 
submit a written request to the commission for that approval. 

2. Upon an approved transfer of a well, the transferee shall: 

a. Assume primary liability for damages to persons or 
property from the well. 

b. Plug the well when necessary, but in no case later than 
abandonment of the well. 

c. Assume primary responsibility for compliance with chapter 
69-05.2-14 with respect to the well. 
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3. Upon an . approved tran sfer of a well, the 
secondarily liable for the transferee 1 s 
subsection 2, until release of the bond 
guarantee required by chapter 69-05.2-12 , 
which the well is located. 

tra nsferor shall be 
obligations under 

or other equ i valent 
for the area in 

History: Effective August 1, 1980; amended effective May 1, 1990 . 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05 .2-16-18. Performance standards Hydrologic balance 
Discharge of waters into an underground mine. Sur fa ce water ~ must 
not be diverted or otherwise discharged into underg round mine workings 
or abandoned surface mines, unless the operator or permittee 
demonstrates to the comm i ssion that the diversion or discharge will: 

1. Ab-at-e wat-er pollution OT otherwise eliminate public hazards 
resulting -from surface mining acti11ities Minimize disturbance 
to the hydrologic balance on the permit area , prevent material 
damage outside the permit area, and otherwise eliminate public 
hazards resulting from surface mining act ivities. 

2 . Not cause the discharge to result 
violation of applicable water quality 
limitatio ns . 

in or contribute to a 
standards or effluent 

3-:- Minimize disturbance t1) the hydrologic balance. 

History: Effective August 1, 1980; amended ef fec tive May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NOCC 38-14.1-24 

69-05.2-16-20 . Performance standards Hydrologic 
Stream buffer zones. A one hundred-foot [30.48-meter] buffer 
perennial and intermittent streams may not be disturbed 
mining activities unless: 

balance 
zone from 
by surface 

1. N-o :l-and within on-e hundred Te-et [30.40 meters] o-f a perennial 
OT intermittent stream stm-l-1- be disturbed by surface mining 
activities, e .<cept ±n accordance w±th sections 69 05 . 2 16 06 
and 69 05.2 16 07. unless the commission, a-fter consultation 
w±th the stat-e engineer, specifically authorizes surface 
mining acti11ities closer t1) OT through =eh a stream ~ 
finding=- The stream is diverted according to section 
69 -05 .2 -16-06 or 69-05.2-16-07; and 

a-:- That the original stream channel w±l-r be restored, and 

D ur il tg and a-ft-er the 
quality -from the stream 

483 

mining, ttre wat-er quantity and 
section within one hundred Te-et 



[30.~8 metexs] o-f_ th-e stnface mining acthities w±H:- not 
be ad~exsel~ affected. 

2. The commission, after consulting the state engineer, 
specifically authorizes mining closer to or through the stream 
upon finding that during and after mining, the water quantity 
and quality or other environmental resources of the stream 
will not be adversely affected. 

3. The area not to be disturbed~ must be designated a buffer 
zone and marked as specified in section 69-05.2-13-04. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-17-01. Performance standards Use of explosives 
General requirements. 

1. Each opexatox Operators shall comply with all applicable local 
and state laws in the use of explosives. 

2. Blasts that use more than five pounds [2.27 kilograms] of 
explosive or blasting agent ~ must be conducted according 
to the schedule required by section 69-05.2-17-03. 

3 . N-o :1:-at-e-r than t N e l11 e m o 11 t h s a--.ft-e-r th-e e ffe c t il1 e d-ate o-f 
chapter 69 05.2 31. a-H All blasting operations must be 
conducted under the direction of a certified blaster. Before 
t-hat tinte-;- a-H blasting operations ~ be conducted by 
e.~per ienced, tx ained, and compe Lent pet sons wtro u11dex s La11d th-e 
hazards in11ol~:~cd and 'd1.""'e cuxxentl~ authorized by the 
couuuission t-o conduct tho-s-e operations. Each person 
responsible for blasting operations shall possess a valid 
certification as required by North Dakota Century Code section 
38-14.1-24. 

4. Certificates o-f blaster certification 
must be carried by blasters or mttSt be on 
office during blasting operations. 

Blaster certificates 
file at the mine 

5. A blaster and at least one other person shall be present at 
the firing of a blast. 

6. Persons responsible for blasting operations at a blasti11g rit-e 
shall be familiar with the blasting plan and site-specific 
performance standards, and give direction and on-the-job 
training to persons who are not certified and who are assigned 
to the blasting crew or assist in the use of explosives. 

7. Blast design. 
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a. An anticipated blast design must be submitted to the 
commission if blasting operations wi 11 be conducted 
within: 

(1) One thousand feet [304.8 meters] of any building used 
as a dwelling, public building, school, church, or 
community or institutional building outside the 
permit a rea; or 

(2) Five hundred feet [152.4 meters] of an active or 
abandoned underground mine. 

b . The blast design may be presented as part of the permit 
application or at a time, before the blast , approved by 
the commission . 

c . The blast design must contain sketches of the drill 
patterns , delay periods , and decking and shall indicate 
the type and amount of explosives to be used, critical 
dimensions, and the location and general description of 
the structures to be protected as well as a discussion of 
the design factors to be used, which protect the public 
and meet the applicable airblast, flyrock , and ground 
vibration standards in section 69-05.2-17-05. 

d. The blast design must be prepared and signed by a 
certified blaster . 

e . The commission may require changes to the des i gn 
submitted. 

History: Effective August 1, 1980; amended effective April 1, 1985~ 
May 1, 1990. 
General Authority: NDCC 38-14 . 1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-17-02 0 

Preblasting survey. 
Performance standards Use of explosives 

1. Each operator shall notify in writing, at least thirty days 
before blasting, all residents and owners of manmade dwellings 
or structures located within one-half mile [0 .85 kilometers] 
of the permit area how to request a preblasting survey. 

2. On request to the commission by a resident or owner of a 
dwelling or structure that ±s located within one-half mile 
[0 .85 kilometers] of any part of the permit area, the operator 
shall promptly conduct a preblasting survey of the dwelling or 
structure and promptly submit a report of the survey to the 
commission and t-o th-e person requesting th-e survey. H a 
structure ±s renovated or adde-d t-o subsequent t-o a preblasting 
sntve:9, then ttp'On request t-o th-e commission, tr suzvey 'Crf st:te+t 

485 



additions cttrd renovations shaH b-e performed -in accordance 
w-±ttt t1ris section requester. Any preblasting survey requested 
more than ten days before blasting must be completed before 
blasting is initiated. Additions or renovations to a surveyed 
structure must be surveyed upon request to the commission. 

~ 3. The survey shaH must determine the condition of the dwelling 
or structure and document any preblasting damage and other 
physical factors that could reasonably be affected by the 
blasting. Assessments of structures such as pipes, cables, 
transmission lines, and wells and other water systems shaH 
must be limited to surface condition and other readily 
available data. Special attention shaH must be given to the 
preblasting condition of wells and other water systems used 
for human, animal, or agricultural purposes and to the 
quantity and quality of the water. 

37 4. The written survey report o£ the surve~ shaH must be prepared 
and signed by the person who conducted the -:;;ve~it. The 
report may include recommendations o£ any recommendspecial 
conditions or proposed adjustments to the blasting procedure 
which should be incorporated into the blasting plan t-o pre'llent 
damage. H the person wht:T requested the surve:Y disagrees rith 
ttre results o£ ~ surveSJ. that person m-a-y uotif~, ±n writing, 
beth ttre permittee and ttre commission o£ the specific are-a-s o£ 
disagreement. The requester may notify the permittee and 
commission in writing of specific areas of disagreement with 
the survey results. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-17-03. Performance standards - Use of explosives - Public 
notice of blasting schedule. 

1. Blasting schedule publication. Each operator shall: 

a. Eaclt operator shaH publish Publish the blasting schedule 
required by subdivision a of subsection 13 of North Dakota 
Century Code section 38-14.1-24 at least ten days, but not 
more than twenty days, before beginning a blasting program 
in which blasts that use more than five pounds [2.27 
kilograms] of explosive or blasting agent are detonated. 

b. Copies Distribute copies of the schedule ~ b-e 
distributed by mail to local governments andi public 
utilities-:- Copies 'SC'11t t-o resideuts pursuant t-o 
subdivision 'd o£ subsection +3 o£ No-rth Dakota Centttt~ 

6-o-d-e section 30 1".1 24 m-a-y b-e delivered and~ b-e 
accompanied by iuformation 'OTt how t-o request 'd preblasting 
survey, and each residence within one-half mile [0.85 
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kilometers] of the blasting site described in the 
schedule. 

c. !fh-e operator shrl± repoblish Republish and redistribute 
the schedule every twelve months, or more frequently if 
necessary to meet the requirements of subsection 2. 

d. Republish and redist ribute a revised blasting schedule at 
least ten days but not more than twenty days before 
blasting whenever the area covered by the schedule changes 
or the actual time periods for blasting significantly 
differ from the prior announcement. 

2. Blasting schedule contents: 

a. A blastiug schedule shrl± may not be so general as to 
cover the entire permit area or all working hours, but 
shrl± identify as accorately as possible the location of 
the blasting sites and the t±me periods when blasting will 
occur. 

b. The blasting schedule sha-H: must contain at a minimum: 

(1) Identification of the specific areas in which 

(2) 

blasting will take place. E-aeh specific blastiug 
area described sha-l-l- be reasouably compact and not 
larger than ttTre-e lwudred a-cre-s El21 .41 hectares] . 

Days and 
detonated. 

t±me periods when explosives 
'fhe-se per i o d s sha-l-l- not 

ag g r ega t e o-f futtr h-ottrs ±n any one d-ay-;-

are to be 
e..<ceed an 

(3) Methods tu be used to control access to the blasting 
area. 

(4) Types of audible warnings and all-clear signals tube 
used before and after blasting. 

( 5) A description of unavoidable hazardous situations 
referred to in section 69-05.2-17-05 wh±eh nave been 
approved by the commission for blasting at times 
other than those described in the schedule . 

3 . Any revisious Revisions to the blasting notices 'from tnctt 
specified ±n the permit applicatiou shrl± must be submitted to 
the commission. 

4. For the porposes o-f th-i-s section. ttre permit 
inclndc ln!rl O"r acccss roads, eorl preparatiou 
facilities, and lr auspor tat ion facilities 

area dues not 
and loading 

between C"'1!rl-
e..<cavation are-a-s and C"'1!rl- ptepaxation 'OT' loading facilities, 
±f blasting ±s not condocted ±n tho-s-e area-s The commission may 
limit the area covered, timing, and sequence of blasting as 
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listed in the schedule if the limitations are necessary and 
reasonable to protect public health and safety or welfare. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NOCC 38-14.1-03 
Law Implemented: NOCC 38-14.1-24 

69-05.2-17-04. Performance standards - Use of explosives - Public 
notice of changes to blasting schedules. 

Befote blasting -in ~ or 
schedule. the opetatot straH 

at t±mes not ±n a pte~ious 
ptepate a te~ised blasting 

schedule accotdiug t'C7 the procedures contained ±n snbsect:ions 
+ an-d 2- t:rf sec lion 69 05.2 17 03 an-d subdh is ion a t:rf 
subsection +.3 t:rf North Bakota Centut~ ~section 38 1-'1.1 2-'t. 
Wh-er-e notice ha-s pre~iousl:Y been mailed or delivered t'C7 a 
tesideut t:111'der subsection+ t:rf section 69 05.2 17 03 w±th 
ad~ice on hew t'C7 request a pteblasting surve:Y• the notice t:rf 
change lTe"e1f not include infotmation tegatding preblasting 
sutveys. 

2--:- tt t+re-re ±s a substantial pattern t:rf deviation :from the 
published blasting schedule as evidenced by ttre absence t:rf 
blasting daring scheduled pet iods, the connuission nray requite 
that the operatot prcpare a re~ised blasting schedule 
according t'C7 the procedures -in sabsection ~ Repealed 
effective May 1, 1990. 

History: Effecti~e August +. ~ 
General Authority: NBee 38 1-'1.1 03 
Law Implemented: NBee 38 1-'1.1 2-'t 

69-05.2-17-05. Performance standards 
Surface blasting procedures. 

Use of explosives 

1. All blasting sna±± must be conducted between sunrise and 
sunset. 

a. The commission may specify more restrictive t±me periods 
times based on public requests or other relevant 
information in order to adequately protect the public from 
adverse noise. 

b. Blasting may, however, be conducted between sunset and 
sunrise if: 

(1) A blast that has been prepared during the afternoon 
must be de 1 ayed due to ttre occtur ence t:rf an 
unavoidable hazardous condition and cannot be safely 
delayed until the next day because a potential safety 
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hazard result that cannot be adequately 
mitigated; 

(2) In addition to the required warning signals, oral 
notices are provided to persons within one-half mile 
[0.85 kilometers] of the blasting site; and 

(3) A The operator files a complete written report oT 
blasting at n±ght ±s -f±l-ed by the opera tor with the 
commission not ra+er than within three days after the 
night blasting. The report shaTr must include a 
detailed description ±n detail of the reasons for the 
delay in blasting, including why the blast could not 
be held over until the next day, when the blast was 
actually conducted , the warning notices given, and a 
copy of the blast report required by section 
69-05.2-17-07. 

2. Blasting shaTr must be conducted at the scheduled times 
aJillOUnced ±n the blasting schedule, eXCept in thOSe 
unavoidable hazardous situations, previously approved by the 
commission in the permit application, where operator or public 
safety require unscheduled detonation. 

3 . Warning and all-clear signals of different character that are 
audible within a range of one-half mile [0.85 kilometers] from 
the point of the blast sha±T must be given . Each person 
within the permit area and eac~erson who resides or 
regularly works within one-half mile [0.85 kilometers] of the 
permit area shaTr must be notified of the meaning of the 
signals through appropriate instructions. ~instructions 
sha-l-l- b-e periodically delivered o-r otherwise communicated ±n a 
mamter wh±eh c-an b-e reasonably e.'<pec ted t-o inform SttCh per sons 
o-f the meaning o-f the siguals. &a-en operatox sha-l-l- maintain 
s-±gn-s ±n accordance rith Recipients must be periodically and 
clearly informed of the meaning of the signals . Signs must be 
maintained according to subsection 6 of section 69-05.2-13-04. 

4. Access to an area possibly subject to flyrock from blasting 
shaTr must be regulated to protect the public and livestock. 
Access to the area sha-l-l- must be controlled to prevent the 
presence of livestock or unauthorized personnel during 
blasting and until an authorized representative of the 
operator has reasonably determined that : 

a. That There are no unusual circumstances, such as imminent 
slides or undetonated charges,~; and 

b. That access Access to and travel in or through the area 
can be safely resumed. 

5. Airblast sha±± must be controlled so that it does not exceed 
the values specif~ in this subsection at any dwelling, 

489 



public building, school, church, or commercial or 
institutional structure, unless SttCh the structure is owned by 
the operator or permittee and is not leased to any other 
person. If a building owned by the operator or permittee is 
leased to another person, the lessee may sign a waiver 
relieving the operator from meeting the airblast limitations 
of this subsection. 

Lower frequency limit of 
measuring system, Hz 

(±3d8) 

0.1 Hz or lower - flat response 
2 Hz or lower - flat response 
6 Hz or lower - flat response 
C-weighted, slow response .. 

Maximum 
1 eve 1 in dB 

ttr5 134 peak. 
+3£- 133 peak. 
-t3i7 129 peak. 
T&9 I55 peak dBC. 

a. In all cases except the C-weighted, slow response, the 
measuring systems used shaXT must have a flat frequency 
response of at least two hundred Hz at the upper end. The 
C-weighted shaXT case must be measured with a type 1 sound 
level meter that meets the standard American national 
standards institute (ANSI) $1.4-1971 specifications. 

b. The person who conducts blasting may satisfy 
provisions of this subsection by meeting any of the 
specifications in the chart in this subsection. 

the 
four 

c. The operator shall conduct periodic monitoring to ensure 
compliance with the airblast standards. The commission 
may require an airblast measurement of any or all blasts, 
and may specify the location of sttch the measurements. 

d. If necessary to prevent damage, the commission will 
specify lower maximum allowable airblast levels than those 
of this subsection for use in the vicinity of a specific 
blasting operation. 

6. E.<:cept wh:ere lesser distances ~ approved by -Hre- commission 
ba-sed up-on a: pteblasting stu vey, seismic investigation, or 
oi:trer appropriate investigation, blasting sha:l± mrl: b-e 
conducted:-

IJ it h in five 
dwelling. 1TI:71." 

any public 
institutional 

hundt ed 'feet [152. itO meters) o-f' any occupied 
within ttrre-e hundred :fe-et [91 .if~ meters) o-f' 
bnilding, school, chur clr, community, or 

building, 1TI:71." 

b7 Within five hundred :fe-et (152.if0 n1eters] o-f' facilities 
including, but mrl: limited to-; disposal wells, petr oleun1 
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gas storage facilities, municipal water storage 
facilities, fluid transmission pipelines, ga-s OT o-i±-
collection lines , -c:rr water and sewage lines. 

T7 Flyrock, including blasted material traveling along the 
ground, sha±T may not be cast fro m the blast ing vicinity more 
than half th--e--distance to the nearest dwelling or other 
occupied structure and in no case beyond the line of property 
owned or leased by the permittee, or beyond the area of 
regulated access required under subsection 4 . 

&7 fn aH blasting operations . e .<cept a-s otherwise authorized ±n 
ttri-s section , ttre ma.<imum p-e1'!'k particle velocity sha±T n-ot 
I 

e .<ceed OTte ±nett~ centimeters] per second~ ttre location 
o-f mty dwelling, public building, school, church, OT 

commercial o-r iustitutiona} building. P-eak particle 
velocities sha-1± be recorded ±n thre-e mutually perpendicular 
direct ions. Th-e ma.<imum p-e1'!'k particle velocity sha±T b-e the 
largest o-f mty o-f ttre thre-e 111easur ements . The commission nnry 

reduce ttre rna.<imum p-e1'!'k particle velocity allo~ted, ±£ the 
commissiou determines that -a t-ower standard Ts required 
because o-f density o-f population OT rand ttS'e'7 a-ge OT type o-f 
structure. geology OT hydrology o-f ttre ~ frequency o-f 
blasts. OT other factors . 

9-:- H blasting ±s conducted tu prevent changes ±n the course, 
channel. OT availability o-f gromtd OT surface water outside 
ttre permit ~ t-hen ttre maximum p-e1'!'k particle velocity 
limitation o-f subsection a sha-1± n-ot -app-l-y ~ the following 
locations:-

a-:- At structures O'W1"re'U by ttre operator OT permittee , and n-ot 
leased tu another party. and 

b-:- At structures O'W1"re'U by the operator OT permittee . and 
leased tu another party.±£ a written wai ve r by the lessee 
±s submitted tu ttre commission p-r-i-or tu blasting. 

1-&7 Th-e ma.<imum weight o-f e.<plosives tu t-e · cF{ .. tonated within mty 

e±ght millisecond period nnry be determined by the formula:-

If ED>'GOP. 

where W .- ttre ma.<imum weight O""f eRplosives, ±n pounds, that 
ean be detonated ±n mty right millisecond period, and B • ttre 
distance. ±n -f-eet-;- £rom ttre b-l-a-st tu ttre nearest dwelling , 
school, church. OT commercial OT institutional building . H 
blasting ±s conducted ±n accordance w±th ttri-s formula , ttre 
p-e1'!'k particle velocity sha-1± be deemed tube within ttre OTte 

±nett ~ centimeters] p-er second limit. FOT distances 
between thre-e hundred -fe-et [91 - ~~ meters] and fiV'e' thousand 
-feet [152:~ . 00 meters]. solution o-f the formula results ±n ttre 
following maximum weights:-
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7. 

Distance +B+ ~ia.w:imn1n we:i:ght -fW+ 
Feet EMetets] Pounds [Kilograms] 

3W- [9~.~4] 2:5 H ~. 341 
~ H86.6Bl ~ E ~ 5. 4zH 
£r&(t HZ!~ .9Z!J ~ El9.96] 
~ H52.48J &9 [3~ .38] 
~ HBZ! .881 ~ [45.36] 
TiT& EZH3. 36] +*' [6~.69] 

~ EZ?:'r3.841 +ra- [88.74] 
-%-9- EZ?:74.321 2-2-5 H82.86] 

-hB-00 [384.88] 2-TS E ~ 26. ~ 8 J 
h~ [335.28] -3-3-6 H 52.4 ~ 1 
hr&& [365.76] £r&(t He~ . "" 1 
h3W- E396.Z?:41 ~ [2~2.73] 

h£r&& E-'12:6. T2 1 5-lt-lt [2lt6.75] 
h~ Elt57.28J &2:5 E263.581 
h~ [lt67.66] Tt+ [322.58] 
hT-&& [5~8.~6] 6-&3- [364.23] 
h~ [5lt8. 6-f] -%-9- [486.2:3] 
h-%-9- E5'T9. ~21 h~ [454.58] 
2;-;B-00 [689.68] h-H-+ [583.94] 
e.~ [762:.88] -h-T-3-6- E't67.4ltl 
3-;B-00 [9~4.48] e.~ H~33.96J 

3-;5% H866.88J 3-;4-6-3 H543.57J 
q.,B-00 [~2~9.28] q.,~ [2:815.76] 
q.,~ H371 .68] 5-;6-2;5 E2551 .461 
5-;tHHT [1524. 8 8] fn-9-¥v E3149.7ltl 

Ground vibrations. 

a. In all blasting operations, except as authorized in 
subdivision e, the maximum ground vibration may not exceed 
the values approved in the blasting plan. The maximum 
ground vibration for structures listed in subdivision b 
must be established according to the maximum peak particle 
velocity limits of subdivision b, the scaled-distance 
equation of subdivision c, or by the commission under 
subdivision d. All structures in the vicinity of the 
blasting area not listed in subdivision b must be 
protected from damage by a maximum allowable limit on the 
ground vibration, submitted by the operator in the 
blasting plan and approved by the commission. 

b. The maximum ground vibration may not exceed the following 
limits at the location of any dwelling, public building, 
school, church, or community or institutional building 
outside the permit area. 

Distance (D), from the Maximum allowable Scaled-distance 
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blasting site, in feet peak particle velocity 
f..Ymax)for ground 

factor to be 
applied without 

vibration, in 
inches/second 

seismic monitoring 
l..Qsl 

0 to 300 
301 to 5000 

5001 and beyond 

1. 25 
1. 00 
0.75 

50 
55 
65 

A seismographic record must be provided for each blast. 

c. Scaled-distance equation. 

(1) 

(2) 

An operator may use the scaled-distance equation, 

W=(D/Dsl2~·~to~d~e~t~e~r~m~i~n~e~t~he~a~l~l~o~w~a~b~l~e--~c~ha~r~g~e~~w~e~i~g~ht 
of explosives to be detonated in any 
eight-millisecond period without seismic monitoring, 
where W = the maximum weight of explosives in pounds; 
D = the distance, in feet, from the blast site to the 
nearest protected structure; and Ds------~t~h~e 

scaled-distance factor, which may initially be 
approved by the commission using the values for 
scaled-distance factor listed in paragraph b. 

The development of a modified scaled-distance factor 
may be authorized by the commission on receipt of a 
written request by the operator, supported by 
seismographic records of blasting at the minesite. 
The factor must ensure that the particle velocity 
will not exceed the prescribed maximum allowable peak 
particle velocity of paragraph b at a ninety-five 
percent confidence level. 

d. The maximum allowable ground vibration will be reduced by 
the commission beyond the limits otherwise provided by 
this section if determined necessary to provide damage 
protection. 

e. The maximum airblast and ground-vibration standards of 
this subsection do not apply at structures owned by the 
permittee and: 

(1) Not leased to another person. 

(2) Leased to another person if a written waiver by the 
lessee is submitted to the commission before 
blasting. 
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History: Effective August 1, 1980; amended effective June 1, 1983_;_ 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-17-06. Performance standards Use of explosives 
Seismographic measurements. The commission may require an operator to 
conduct seismic monitoring of any or all blasts and may specify the 
location at which the measurements are taken and the degree of detail 
necessary in the measurement. 

+:- Where a seismogtaph ±s ttS'e"d t'O monitot t+re velocity o-f gtonnd 
motion and t+re peak patticle velocity ±-±m-±t o-f one ±neh ~ 
ceu time lets] p-eT second ±s m:rt e .<ceeded, t+re fot umla ±n 
snbsection ~o-f section 69 OS . 2 17 OS n-eed m:rt b-e t%'S"e'd-:- H 
that founnla ±s m:rt 't1'S'C'd by t+re opetatot. a seismogtaph tecotd 
sh-a-1± b-e o b t a i11 e d £-o-r ea-ch s-h-ot-7 

2:--:-- 'ftre = o-f a modified fouunla t'O detetmiue ma.<imnm weight o-f 
e.<plosioes p-eT d-e±ay £-o-r blasting opetations at a patticnlat 
s±t-e-;- may b-e apptoved by t+re commission. on teceipt o-f a 
petition accompanied by reports iucludiug seismograph records 
o-f test blasting on t+re ~ fn ITO case sh-a-1± t+re commission 
apptooe t+re = o-f a modified founnla where t+re pe-ak patticle 
velocity ±-±m-±t o-f one ±neh ~ ceotimetets] p-eT second 
teqnited ±n snbsection B o-f section 69 OS.2 17 OS W'O'tti-d be 

e~<ceeded. 

3-:- 'ftre commission may t eqnit e a se ismogt aph t ecot d o-f any 'O'r aH 
blasts and may specify t+re location at wh±ch 'St%'C'h measntemeuts 
are t'O b-e taken . 

History: Effective August 1, 1980; amended effective June 1, 1983_;_ 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05 .2-17-07. Performance standards 
Records of blasting operations. A log of each 
seismograph reports, sh-a-1± must be retained 

Use of explosives 
blast, including any 
at the minesite ±n 

accotdance rith t+re ptooisions o-f snbdioision b o-f under subsection 13 
of North Dakota Century Code section 38-14.1-24.--rhe log sh-a-1± must 
contain aH o-f t+re following infotmatiou : 

1. Name of the operator condncting t+re L-nrst. 

2. Locati on, date, and time of blast. 

3. Name, signature, and license certificate number of 
blaster-in-charge. 
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4. Di rection and distance, in feet [meters], to nearest dwelling, 
school, church, or commercial or institutional building: 

a . Not located in the permit area; or 

b . Not owned or leased by the person who conducts the surface 
mining activities. 

5 . Weather conditions, including temperature, wind direction and 
approximate velocity. 

6. Type of material blasted. 

7. Nnmber o-f holes. hnrdeu. and spaciug. 

&7 Diameter and depth of holes. 

97 8. Types of explosives used. 

+&7 9. Total weight of explosives used per hole . 

+T7 10. Maximum weight of explosives detonated within any 
eight-millisecond period. 

~ 11. Maximum number of holes detonated within any eight-millisecond 
period. 

1-3-:- 12 . Initiation system. 

++:- 13. Type and length of stemming . 

+5-:- 14 . Mats or other protections used. 

+6-:- Typ-e o-f del-a-y de toJtator and de-l-ay periods ~ 

+T7 15 . Sketch of the ~ blast pattern including number of holes , 
burden, spacing, decks~ delay pattern. 

+-&=- Unmber o-f pcrsous ±n the blastiug crew-:-

t-9-:- 16. Seismograph 
wlrich siTa-1± 

reports and airblast 
iuclnde including: 

records, 

a. The calibration signal of the gain setting. 

where required, 

b. Seismographic reading, including exact location of 
seismograph and. its distance from the blast, the date and 
time of the blast, and the vibration levels recorded. 

c. Name of the person taking the seismograph reading. 

d. Airblast levels recorded. 
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e. Name of the person and firm analyzing the seismograph 
report. 

17. Reasons and conditions for each unscheduled blast. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-18-01. Performance standards - Disposal of excess spoil -
Requirements. In addition to the tequil:emeat:s o-f satisfying 
subsection 19 of North Dakota Century Code section 38-14.1-24, the 
followiug tequitement:s £-or disposal o-f e.<cess -sp-o-H -s1nrl± be rrret the 
operator shall: 

1. Excess Place excess spoil from the initial pit and excess 
spoil not needed to meet the grading requirements of section 
69-05.2-21-02 ~±thin the ~ wher-e ovetbutden ha-s b-een 
temoved -s1nrl± be placed in approved designated disposal areas 
within a permit area-. ±f the disposal area:s are authotized £-or 
'SttC'h ptttposes -:in ttre apptoved petmit. The spoil -s1nrl± must be 
placed in a controlled manner to ensure: 

a. That leachate and surface runoff from the disposal area 
will not degrade surface or ground waters or exceed the 
effluent limitations o-f section 69 05.2 16 04. 

b. Stability of the disposal area. 

c. That the land mass designated as the disposal area is 
suitable for reclamation and revegetation compatible with 
the natural surroundings. 

2. Design the fill and appurtenant structures using current, 
prudent engineering practices and meet any design criteria 
established by the commission. A qualified registered 
professional engineer experienced in the design of earth and 
rock fills shall certify the design of the fill and 
appurtenant structure. 

3. A±t Clear all vegetative and organic materials sh3±± be 
temoved from the disposal area and the handle suitable plant 
growth material 'Sha-:1± be temoced. segtegated. and stoted or 
teplaced putsttant according to chapter 69-05.2-15. If 
approved by the commission, organic material may be used as 
mulch or may be included in the suitable plant growth material 
to control erosion, promote growth of vegetation, or increase 
the soil moisture retention o-f the~. 

~ 4. Sutface Divert surface water runoff from the area above the 
disposal area 'Sha-:1± be dhetted 'ttW'aY -from the disposal are-a-
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8nd into stabilized diversion channels designed to meet the 
requirements of sections 69-05.2-16-06 and 69-05.2-16-07 . 

5. Transport and place excess spoil in a controlled manner in 
horizontal lifts not exceeding four feet [1.22 meters] thick; 
concurrently compact to ensure mass stability and prevent mass 
movement during and after construction; grade so that surface 
and subsurface drainage is compatible with natural 
surroundings; and cover with suitable plant growth material . 
The commission may approve a design which employs other than 
four-foot [1 . 22 -meter] lifts of excess spoil if it is 
demonstrated by the operator and certified by a qualified 
registered professional engineer that the design will ensure 
stability of the fill and meet all other applicable 
requirements . 

~ 6 . STope Provide slope protection sh3±± rre provided to minimize 
s u r face e r o s i on at t he s it e . D i v e r s i o n de s i g n sind± con for m 
w±th must meet the requirements of section 69-05 . 2-16-06. All 
disturbed areas, including diversion ditches that are not 
riprapped, sna±± must be vegetated upon completion of 
construction. 

5-:- 7. Drainage sh3±± not b-e directed Not direct drainage over the 
outslope of the disposal area without commission approval cf 
the commissiou . 

67 8. The Locate the disposal area sna±± rre located on the most 
naturally stable area available as approved by the commission. 
Where possible, fill materials suitable for disposal sind± 
must be placed upon or above a natural terrace, bench, or berm 
~such the placement provides additional stability and 
prevents nta"S"S mo,emeut. 

:r-:- 9 . The Construct the disposal area sna±± rre constructed to ensure 
a long-term static safety factor of 1.5. 

&7 10 . No Not allow depressions or impoundments sha±± be allowed on 
the completed disposal area. 

97 11. Terraces ~ rre utilized Utilize terraces to control erosion 
and enhance stability if approved by the commission and 
consistent with section 69-05.2-21-02. 

~ 12. Inspect the disposa'l area as follows: 

a . Each dispo sal area sind± must be inspected for stability 
by a registered professiona,-engineer at least quarterly 
throughout construction and during critical construction 
periods to assure. Critical construction periods include : 
foundation preparation including removal of all organic 
material and suitable plant growth material, placement of 
underdrainage systems, installation of surface drainage 
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systems, placement and compaction of fill materials, and 
te,egetation the .. fi na 1 graded and revegetated fi 11. The 
registered professional engineer shall provide a certified 
report to the commission within two weeks after each 
inspection that the disposal area has been constructed as 
specified in the design approved by the commission. The 
report must include appearances of instability,· structural 
weakness, and other hazardous conditions. 

b. The certified report on the drainage system and protective 
filters must include color photographs taken during and 
after construction but before the underdrains are covered 
with excess spoil. If the underdrain system is 
constructed in phases, each phase must be certified 
separately. 

c. Where excess durable rock spoil is placed in single or 
multiple lifts such that the underdrain system is 
constructed simultaneously with the excess spoil placement 
by the natural segregation of dumped materials, color 
photographs must be taken of the underdrain as the 
underdrain system is being formed. 

d. The photographs accompanying each certified report must be 
taken in adequate size and number with enough terrain or 
other physical features of the site shown to provide a 
relative scale to the photographs and to specifically and 
clearly identify the site. 

e. A copy of the report shaTr must be retained at the 
minesite. 

f. This requirement 
determines that the 
necessary. 

may be waived if the commission 
iuspectiou ±s- inspections are not 

~ 13. An Provide an underdrain system, if required by subsection 19 
of North Dakota Century Code section 38-14.1-24, shaTr he that 
is protected by an adequate filter and snarr be designed and 
constructed using standard geotechnical engineering methods. 
Underdrains sna±± must consist of nondegradable, 
non-toxic-forming rock such as natural sand and gravel, 
sandstone, limestone, or other durable rock that will not 
slake in water and will be free of coal, clay, or shale. 

~ 14. The Ensure the foundation and abutments of the disposal area 
sna±± be are stable under all conditions of construction and 
operation-. -Sufficient foundation investigation and laboratory 
testing o-f foandation materials "Sh-aH must be performed ±n 
order to determine the design requirements for stability of 
the foundation. Where the slope of the disposal area exceeds 
1v:5h (twenty percent), the existing ground sna±± must be 
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plowed, stepped, or keyed in a manner which increases the 
stability of the disposal area. 

+37 15. The Construct the outslope of the disposal area~ to not 
exceed 1v:2h (fifty percent) or such a lesser slope~ may ~ 
required by the commission. 

History: Effective August 1, 1980; amended effective May 1, 1990 . 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-19-02. Performance standards Waste materials 
Permanent disposal of coal wastes. 

1. All coal processing waste and waste materials from coal 
utilization processes and coal conversion facilities that are 
to be permanently disposed of within a surface c-o-ar mining and 
reclamation operations permit area and that are required to be 
permitted ±n accordance w±ttt under the solid waste management 
rules of the North Dakota state--department of health ~ 
and consolidated laboratories must be disposed of~ set rorth 
by according to those rules and ±n accordance w±ttt ttre 
pro~isions o-f this chapter. 

a. When C"'O"rl processing wastes are t-o b-e permanently disposed 
o-f within the permit ~ ttre The permittee or operator 
shall file application for and design the disposal site a·s 
required by the *orth Dakota state department of health 
and consolidated laboratories and ~ concurrently 
submit a copy of such the application to the commission . 

b. The permittee or operator shall also submit to the 
commission a permit rev1s1on that will incorporate the 
disposal activities into the operations and reclamat i on 
p 1 an -£-err the per mil area within wh-i-ch ttre disposal w±l-r 
uectn:" . The commission 'Stra±-1- wi 11 not approve the per mit 
rev1s1on until the *orth Dakota state department of health 
and consolidated laboratories issues a solid waste permit 
-£-err permanent disposal o-f C"'O"rl processing wastes . 

2 . A±-1- C"'O"rl processing waste. a-sh and otheT wa-st-e materials 'from 
C"'O"rl utilizatiou ptocesses and C"'O"rl convetsion facilities that 
are permanently disposed o-f within a surface C"'O"rl mining and 
rechunation operations permit area 'Stra±-1- Waste materials 
covered by this section must be placed only in excavated pit 
areas approved by the commission. Prior to the disposal, the 
operator must shall demonstrate, using hydrologic, 
geotechnical, physic~nd chemical analyses, that disposal 
of these materials will not: 

a. Adversely affect ground water quality and flow; 
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b. Create public health hazards; and 

c. Cause instability in the disposal areas. 

3. All permanent coal processing waste disposal facilities must 
be designed using current, prudent engineering practices and 
meet any design criteria established by the commission. A 
qualified registered professional engineer, experienced in the 
design of similar earth and waste structures, shall certify 
the design of the disposal facility. 

History: Effective August 1, 1980; amended effective June 1, 1983~ 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-19-03. Performance standards - Waste materials 
Temporary disposal of 
approve the temporary 
than excavated pits if 

coal processing wastes. The commission may 
disposal of coal processing wastes in areas other 
the operator demonstrates that: 

1. All surface drainage from the area above the tempotaty 

disposal site will be diverted as required by the commission. 

2. Measures will be taken to minimize surface erosion at the 
disposal site. 

3. All water discharged from the disposal site will comply with 
chapter 69-05.2-16. 

4. No toxic mine drainage from the disposal site will degrade 
surface or ground water. 

5. The disposal site will not create health hazards. 

6. Coal processing waste fires can be extinguished in an approved 
manner. 

7. The coal processing waste will be compacted to prevent 
spontaneous combustion. 

8. Fugitive dust from the disposal site can be controlled. 

9. The coal processing waste will be permanently disposed of in a 
timely manner in accordance with section 69-05.2-19-02. 

10. The tcmpotaty disposal site will be restored in accordance 
with this article. 

11. Dams and embankments constructed 
processing waste as a temporary 
compliance with chapter 69-05.2-20. 
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12. All temporary coal processing waste disposal facilities are 
designed using current, prudent engineering practices and meet 
any design criteria established by the commission. A 
qualified registered professional engineer, experienced in the 
design of similar earth and waste structures, shall certify 
the design of the disposal facility. 

History: Effective August 1, 1980; amended effective June 1, 1983i 
May 1, 1990 . 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-19-04. Performance standards - Waste materials - Disposal 
of noncoal wastes. 

1. All noncoal waste materials that are disposed of within a 
surface earl mining ~ reclamation operations permit area and 
that are required to be permitted ±n accordance rith under 
solid waste management rules of the North Dakota state 
department of health sha±T and consolidated laboratories must 
be disposed of as set £erth ±n according to those rules and ±n 
accordance rith ttre pro<;Jisions o-f this chapter. Before the 
comJIIcnccmcut o-f disposal operations begin, the commission 
sna±± must be advised of plans to develop or modify a noncoal 
waste disposal site located within a surface earl mining ~ 
reclamation operations permit area . 

2 . Noncoal wastes including-, bttt not limited t-o-. grease, 
lubricants, paints, flammable liquids, garbage, abandoned 
m1n1ng machinery, lumber, and other combustibles generated 
during surface mining acti~ities and noncoal waste materials 
from othe-r activities conducted outside the permit area, such 
as municipal wastes, sna±± must be placed and stored in a 
controlled manner in a designated approved portion of the 
permit area approved by ttre commission . Placement and storage 
sha±T must ensure that leachate and surface runoff do not 
degrade-surface or ground water, fires are prevented, and that 
the area remains stable and suitable for reclamation and 
revegetation compatible with the natural surroundings. 

3 . F-irm± disposal o-f noncoal wastes sha±± be ±n 'd designated 
disposal rit-e ±n ttre permit 'dr"e"d'7 Disposal sites sha±± must 
be designed and constructed with appropriate water barriers on 
the bottom and sides o-f ttre designated rite. Wastes sh'dH: 
must be routinely compacted and covered to prevent combustion 
and windborne waste. When the disposal is completed, two feet 
[60.96 centimeters] of cover or~ a greater thickness as 
may be required by the commission. sna±±- must be placed over 
the site, slopes stabilized, suitable plant growth material 
respread and revegetation accomplished ±n accordance rith 
chapter 69 05.2 22. Operation o-f the disposal rit-e sha±T be 
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conducted in accordance. Site operation must comply with all 
local and state requirements. 

4. At no time~ may any solid waste material be deposited at 
embankment or impoundment si-tes, nor sh<rl:± may any excavation 
for solid waste disposal be located within eight feet [2.44 
meters] of any coal outcrop or coal storage area. 

History: Effective August 1, 1980; amended effective June 1, 1983i 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-20-01. Performance standards Dams and embankments 
constructed of or impounding coal processing waste General 
requirements. Dams and embankments constructed of or impounding coal 
processing waste as a temporary disposal method "StraH b-e in accordance 
must comply with this chapter and permanent disposal of such the waste 
sha-3:± b-e in accordance must comply with section 69-05.2-19-02. Waste 
S'h-a-H: may not be used in ttre construction o-f to construct the dams and 
embankments unless it has been demonstrated to the commission that the 
stability of such a the structure conforms to the requirements of 
subsection 1 of section 69-05.2-20-03. It sna±± must also be 
demonstrated that the use of waste material will not have a detrimental 
effect on downstream water quality or the environment due to toxic 
seepage through the dam or embankment. All demonstrations -straH must be 
submitted t-o arrd: approved by the commission. Prior to comm1ssion 
approval a£ such a structure, the state engineer "StraH will have an 
opportunity to review the plans and design of stteh the structures. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24, 38-14.1-25 

69-05.2-20-02. Performance standards Dams and embankments 
constructed of or impounding coal processing waste - Site preparation. 
Before coal processing waste is placed at a dam or embankment site: 

1. All vegetative material -straH must be cleared from the site, 
and suitable plant growth material "StraH be removed and 
stockpiled in accordance W'±th ttre requirements o-f according to 
this article; and 

2. Surface drainage that may cause erosion to the embankment area 
or the embankment features, whether during construction or 
after completion, sna±± must be diverted away from the 
embankment by diversion ditches that comply with the 
requirements of section 69-05.2-16-06. Adequate outlets for 
discharge from these diversions 'S'ha±± b-e in accordance must 
comply with section 69-05.2-16-10. Diversions that are 
designed to dhrett carry drainage from the upstream area away 
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from the impoundment area ~ and runoff from the surface of 
the impoundment facility must be designed to carry the peak 
runoff from a one hundred-year, twenty four hour six-hour 
precipitation event. The diversion~ must be maintained 
to prevent blockage, and the discharge ~be -±n accordance 
must comply with section 69-05 .2-16-10. Sediment control 
measures ~ must be provided at the discharge of each 
diversion ditch before entry into natural watercourses -±n 
accordance w±th according to chapter 69-05.2-16. 

History: Effective August 1, 1980; amended effective May 1, 1990 . 
General Authority: NDCC 38-14.1-03 
Law Implemented: NOCC 38-14.1-24, 38-14.1-25 

69-05.2-20-03. Performance standards Dams and 
constructed of or impounding coal processing waste 
construction. 

embankments 
Design and 

1. The design of each dam and embankment constructed of coal 
processing waste or intended to impound such the waste ~ 
must comply with the requirements o-f subsections 9 through 21 
of section 69-05.2-16-09, modified as follows: 

a. The design freeboard between the lowest point on the 
embankment crest and the maximum water elevation ~ 
must be at least three feet [91 . 44 centimeters]. 

b . The dam and embankment ~ must have a minimum safety 
factor of 1.5 for the partial pool with steady seepage 
saturation conditions, and the seismic safety factor~ 
must be at least 1.2 . 

c. The dam or embankment foundation and abutments ~must 
be designed to be stable under all conditions --of 
construction and operation of the impoundment. Sufficient 
foundation investigations and laboratory testing ~ 
must be performed to determine the safety factors of the 
dam or embankment for all loading conditions appearing in 
subdivision band for all increments of construction. 

2. Spillways and outlet works~ must be designed to provide 
adequate protection against erosion and corrosion. Inlets 
~ must be protected against blockage. 

3. Dams or embankments constructed of or impounding waste 
materials~ must be designed so that at least ninety 
percent of the water stored during the design precipitation 
event will be removed within a ten-day period. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24, 38-14.1-25 
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69-05.2-21-01. Performance standards - Backfilling and grading -
Timing requirements. 

1. Area surface m1n1ng with thin overburden. Rough backfilling 
and grading straH must occur -±n accordance with according to 
the time schedule approved by the commission, on the basis of 
the materials submitted under subsection 3 of section 
69-05.2-09-11, wtr±etr straH specifically establish -±n stated 
increments ttte period between removal -o-f 'C'O'rl and completion 
-o-f backfilling and grading. 

2. Area surface mining. Rough backfilling and grading~ must 
be completed within one hundred eighty days following coal 
removal and ~ may not be more than four spoil ridges 
behind the pit being worked, the spoil from the active pit 
being considered the first ridge. The commission may grant 
additional time for rough backfilling and grading if the 
permittee can demonstrate, through a detailed written analysis 
under subsection 3 of section 69-05.2-09-11, that additional 
time is necessary. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-21-02. Performance standards- Backfilling and grading-
Grading requirements. 

1. All disturbed areas straH must be backfilled and graded ±n 
accordance with according to subsection 3 of North Dakota 
Century Code section 38-14.1-24 so that they support the 
approved postmining land use, except that the commission may 
approve a different contour or topography if: 

a. The different contour or topography is a lesser contour or 
topography consistent with the approximate original 
contour, with all highwalls, spoil piles, and depressions 
eliminated (unless small depressions are needed in order 
to retain moisture to assist vegetation or as otherwise 
authorized pursuant to North Dakota Century Code chapter 
38-14.1 or this article); 

b. The permittee affirmatively demonstrates in the permit 
application that the lesser contour or topography is 
necessary to better achieve the postmining land use; and 

c. All applicable performance standards of North Dakota 
Century Code section 38-14.1-24 and this article will be 
met. 

2. In order to conserve soil moisture, ensure stability, and 
control erosion on final graded slopes, cut-and-fill terraces 

504 



may be allowed, if approved by the commission and if the 
terraces are compatible with the approved postmining land use 
and are appropriate substitutes for construction of lower 
grades on the reclaimed lands. The terraces ~ must meet 
the following requirements: 

a. The width of the individual terrace bench~ must not 
exceed twenty feet [6.10 meters], unless specifically 
approved by the commission as necessary for stability, 
erosion control, or roads included in the approved 
postmining land use plan. 

b. The vertical distance between terraces sna±± must be as 
specified by the commission, t-o pre\1ent e.<cessive erosion 
and t-o provide long term stability. 

c . The slope of the terrace outslope sha±± may not exceed 
1v:2h (fifty percent). Highwalls sna±± may not be left as 
part of terraces. -

d. Culverts and underground rock drains ~ must be used on 
the terrace only when approved by the commission. 

3. Sma l l depress io ns may be constructed, if the depressions : 

a . Are approved by the commission to minimize erosion , 
conserve soil moisture, or promote vegetation; 

b. Do not restrict normal access over the area; 

c . Are not inappropriate substitutes for lower grades on the 
reclaimed lands; and 

d. Do not adversely affect the intended postmining land use. 

4. Disturbed areas must be backfilled and graded to minimize 
erosion and water pollution both on and off the site. 

5 . All final grading, ~ preparation o-f overburden before 
teplacement 
o-f suitable 
aTong th-e 
instability. 

o-f suitable p-1-mlt growth material, and placement 
plant growth material ~ placement must be done 
coutour t-o minimize subseqnenl erosion and 

f-f sm::tr grading, preparation. 'OT placement aTo1Tg 

th-e contour ±s hazardous t-o equipment operators, then grading, 
preparation, OT placement ±n a direction other than generally 
parallel t-o th-e contour nray b-e tl"S'e"d-:- m aH cases, grading, 
prepataliou, o-r placement ~ b-e co1tducted ±n a maJutet wh±eh 
minimizes conducted to minimize erosion and provides provide a 
mini mum s 1 i ppage surface for replacement o-f suitab 1 e p 1 ant 
growth material wh±eh w±1± minimize slippage replacement. 

History: Effective August 1, 1980; amended effective June 1, 1983~ 
May 1, 1990. 
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General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-21-03. Performance standards - Backfilling and grading -
Covering coal and toxic-forming materials. All exposed coal seams, and 
toxic-forming and combustible materials exposed, used, or produced 
during mining sha±T must be adequately covered with nontoxic and 
noncombustible materials, or treated, to control the impact on surface 
and ground water in accordance with chapter 69-05.2-16, to prevent 
sustained combustion, and to minimize adverse effects on plant growth 
and the approved postmining land use. 

History: Effective August 1, 1980; amended effective January 1, 1987~ 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-21-04. Performance standards -Backfilling and grading­
Thin overburden. The provisions of this section apply only to those 
surface m1n1ng activities where the final thickness of all available 
spoil and waste materials over the permit area is less than 0.8 of the 
initial thickness of the overburden and the coal prior to coal removal. 
The final thickness is the product of the overburden thickness prior to 
coal remova 1 times the overburden swell factor. When tn±s the 
demonstration is made that thin overburden exists over the permit area, 
in addition to meeting ttte requi:temeuts 'O'f subdivision b of subsection 3 
of North Dakota Century Code section 38-14.1-24, the operator shall, at 
a minimum. llte"et ttre following standards: 

1. Transport, backfill, and grade, using all available spoil and 
suitable waste materials from the entire permit area, to 
attain the lowest practicable stable grade, to achieve a 
static safety factor of 1.3 to provide adequate drainage and 
long-term stability of the regraded areas, and to cover all 
toxic-forming materials. -

2. Eliminate highwalls by grading or backfilling to stable slopes 
not exceeding thirty-five percent, or~ lesser slopes as 
the commission may specify to reduce erosion, ~maintain the 
hydrologic balance, or~ achieve the approved postmining land 
use. 

3. Transport, backfill, grade, and revegetate ±n 
chapter 69 05.2 22, to achieve an ecologically 
compatible with the prevailing use in 
surrounding the permit area. 

accordance with 
sound land use 
unmined areas 

4. Transport, backfill, and grade, to ensure that impoundments 
are constructed only where: 
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a. It has been demonstrated to the commission that all 
requirements of chapter 69-05.2-16 have been met; and 

b. The impoundments have been approved by the commission as 
suitable for the approved postmining land use and ~ 
been £ottnn ~ meet the requirements of this article and 
all other applicable state laws and regulations. 

History: Effective August 1, 1980; amended effective June 1, 1983i 
May 1, 1990. 
General Authority: NDCC 38-14 . 1-03 
Law Implemented: NDCC 38-14 . 1-24 

69-05 .2-21-05. Performance standards -Backfilling and grading -
Slippage and piping zones. The commission may require the operator to 
make £nTr use a£ current research findings and the best technology 
currently ava i lable to minimize ttre dcvelopment a£ subsurface piping in 
the overburden~ and slippage at the suitable plant growth material 
overburden material spoil interface~ eusure that the operator W'i-1-r 
achieve proper teclamatiou a--s required by th-±s article. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14 . 1-24 

69-05.2-21-06. Performance standards -Backfilling and grading -
Slope measurements. 

1. A£ter ttre disturbed area has been graded, ttre £±na± graded 
~ sh-zd-1 b-e measured at sufficieut locations t'O' provide a 
contour nnrp that w±H accurately show the postmining 
topography . The contour nrap sh-zd-1 be submitted C!'S requited by 
ttre commxss:xo11 for a determination that the gradiug 
requirements~ been lll"€"t pr±or ~The permittee shall submit 
a postmining contour map to the commission for approval before 
spreading suitable plant growth materials. Along with the 
contour map , the permittee shall specify the thickness of 
topsoil and subsoil intended to be respread over the graded 
area. 

2. The commission sh-zd-1 will approve or disapprove the postmining 
topography within thirty days and sh-zd-1 notify the permittee 
in writing of the decision-:- f-f the commission disappro"es the 
£±na± graded postminiug topography, the reasons sh-zd-1 be 
stated ±n the ~ritten notification ~the permittee along with 
reasons for any disapproval. 

History: Effective August 1, 1980; amended effective June 1, 1983i 
May 1, 1990. 
General Authority: NDCC 38-14 . 1-03 
Law Implemented: NDCC 38-14.1-24 
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69-05.2-21-07. Performance standards- Backfilling and grading­
Stabilizing rills and gullies. When rills and gullies form in areas 
that have been regraded, the rills and gullies shaTr must be filled, 
graded, or otherwise stabilized as~ be required by the commission 
prior to respreading suitable plant growth material or when necessary to 
minimize erosion of the regraded spoil material. 

History: Effective August 1, 1980 ; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-22-01. Performance standards Revegetation - General 
requirements. The permittee shall establish a diverse, effective, and 
permanent vegetative cover of the same seasonal variety native to the 
area for all disturbed areas, except water areas, surface areas of 
roads, and other facilities that are approved as a part of the 
postmining land use, or shall plant species that will support the 
approved postmining land use. Species planted must be compatible with 
plant and animal species of the area, meet the requirements of 
applicable state and federal seed and introduced species laws, and must 
not be poisonous or noxious. The postmining vegetative cover sha±± must 
be capable of stabilizing the soil surface from erosion and sha±± will 
be considered of the same seasonal variety when it consists of a mixture 
of species of equal or superior utility for the approved postmining land 
use when compared to the utility of vegetation existing prior to mining 
during each season of the year. If the postmining land use is cropland, 
planting of the crops normally grown will meet this requirement. The 
commission may approve the substitution of introduced species only~ 
appropriate field trials have demonstrated that the introduced species 
are desirable and necessary to achieve the approved postmining land use. 
Lands that have been approved for postmining agricultural uses must be 
returned to productivity levels equal to or exceeding that of unmined 
agricultural lands in the surrounding area under equivalent management 
practices. 

History: Effective August 1, 1980; amended effective June 1, 1983~ 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-22-02. Performance standards - Revegetation - Methods. 

1. All revegetation sha±± must be carried out in compliance 
accordance with the approved reclamation plan and carried out 
±n a mamter that encourages a pron1pt t~egetalitte 'C"O'I1"e''" and 
producthity le't!els compatible with the approt'l"ed :hmd tt'S'e. 

2. The permittee siTaH tt'S'e tcclutical publications 'V'r ttre results 
o-f laboratory and £±e±d test-s approved by the commission i:-o 
determine the varieties. species. seeding rates, and 'S'O"±l­
amendntenl practices essential £or establishment and ~ 
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regeneration O"f vegetation. The commission ~ approve 
species selectiou and plautiug plaus. 

37 When the approved postmining land use is tame pastureland, the 
permittee shall seed or plant species of introduced grasses 
and legumes adapted to the local site conditions and capable 
of supporting grazing and occasional haying under proper 
management. 

~ 3. When the approved postmining land use is native grassland, the 
species of grasses, legumes, forbs, half-shrubs, or shrubs £or 
seediug seeded or plautiug planted and their pattern of 
distribution~ must be selected by the permittee to 
provide a diverse. effect i ve , and permanent vegetative cover 
wi th seasonal variety , succession, and regenerat i ve 
capabilities native to the area. 

57 4. Where When the approved postmining land use is woodland or 
fish ana--wildlife habitat where the vegetation type is 
woodland, the permittee shall plant woody species adapted for 
local site conditions and climate, in combination with a cover 
of grains, grasses, legumes, or forbs to provide a diverse, 
effective, and permanent vegetative cover with the seasonal 
variety, succession, and r egenerative capabil i ties native to 
the area. When plautiug W"''CTdy species and the C'"O"V'e'r o-f 
grains, grasses, legumes, and forbs, the permittee~ 
utilize ±-o-crl and rcgioual recommeudatious regardiug species 
compositiou, spaciug, and plautiug arraugemeut. Approval of 
species composition, minimum stocking, spacing and planting 
arrangements of trees, shrubs, half-shrubs, and ground cover 
will be based on local and regional recommendations fo l lowing 
consultation with the state game and f i sh department, state 
forester, and the soil conservation service. 

5 . When the approved postmining land use is shelterbelt, the 
permittee shall plant woody species adapted for local s i te 
conditions and climate. Understory vegetation must be 
controlled until it no longer interferes with the growth of 
woody species. The stocking of trees and shrubs must follow 
current standards and specifications developed by the soil 
conservation service for farmstead and field windbreaks in 
North Dakota or others approved by the commission. 

6. Where When fish and wildlife habitat is to be included in the 
postmin~ land use, the permittee shall consult with 
appropriate state wildlife and land management agencies and 
shall select those plant species that will fulfill the needs 
of wildlife for food and cover. Plant groupings and water 
resources ~ must be appropriately spaced and distributed. 

History: Effective August 1, 1980; amended effective June 1, 1983i 
May 1, 1990 . 
General Authority: NDCC 38-14.1-03 
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Law Implemented: NDCC 38-14.1-24, 38-14.1-42 

69-05.2-22-03. Performance standards Revegetation - Use of 
introduced species. Iutroduced species nmy b-e substituted -for uathe 
species on±y ±£approved by the commission, ±f appropriate "f-±e-b:l trials 
have demoustrated t+trl the iutroduced species are desirable mtd 
uecessary t-o achieve the approved postmiuiug :hm-d 'U'S"e"'; ±f' the iutroduced 
species are uecessary t-o achieve a quick. temporary, and stabiliziug 
cover t+trl a-±ds ±n coutrolliug erosiou. mtd ±f' measures t-o establish 
permaueut vegetatiou are iucluded ±n the approved reclamatiou p±an-:­
Iutroduced species nn:rst b-e compatible w-±th the p-l-ant mtd animal species 
o-f the regiou. nn:rst !l!'e'rl the requiremeuts o-f applicable 'Stat-e 'S'e"e"d 0'1." 

iutroduced species statutes. mtd nn:rst nut b-e poisouous 0'1." noxious. 

History: Effective August +. +9&&7 
General Authority: NB€€ 30 1~.1 03 
Law Implemented: NB€€ 30 1~.1 2~ 

Repealed effective May 1, 1990. 

69-05.2-22-04. Performance standards - Revegetation - Timing. 
Seeding and planting of disturbed areas sna±± must be conducted during 
the first normal period for favorable planting conditions after suitable 
plant growth materials have been spread . The normal period for 
favorable planting sna±± b-e is that planting time generally accepted 
locally for the type of plant materials selected. When necessary t-o 
coutrol erosion, a-1± disturbed aT"C"d'S wh±eh have b-een respread w-±th 
suitable p-l-ant growth material sha±± b-e seeded a-s coutemporaueously a-s 
practicable w-±th the completiou o-f respreadiug o-f suitable p-l-ant growth 
material, w-±th a tcmporaxy cover o-f~ grains, grasses, o-r legumes 
t:l1'tt±l- an adequate pcrmaueut vegetative C"OV'C'r ±s established. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-22-05. Performance standards - Revegetation -Mulching 
and other soil stabilizing practices. 

1. Suitable mttTch Mulching or other soil stabilizing practices 
sna±± must be used on all regraded and topsoiled areas to 
contro~osion, promote germination of seeds, or increase the 
moisture-retention capacity of the soil. The commission may, 
on a case-by-case basis, suspend the requirement for mulch if 
the permittee can demonstrate that alternative procedures will 
achieve the requirements of section 69-05.2-22-07 and do not 
cause or contribute to air or water pollution . 
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2. When required by the commission, mulches ~ must be 
mechanically or chemically anchored to the soil surface to 
assure effective protection of the soil and vegetation. 

3. Annual grasses and grains may be used alone, as ±n s±ttt 
mulch. or in conjunction with another mulch, when the 
commission determines that they will provide adequate soil 
erosion control and will later be replaced by species approved 
for the postmining land use. 

<r:- Chemical -so-i± stabilizers alone, V'r ±n combination w±th 
approprinte mulches, may b-e 'U'S'e'd conjuitction 
vegetati<:~e covers approved £-err the postmi1ti1tg hnd ttS"e"7 

History: Effective August 1, 1980; amended effective May 1, 1990 . 
General Authority: NOCC 38-14.1-03 
Law Implemented: NOCC 38-14 . 1-24 

69-05.2-22-06. Performance standards - Revegetation - Grazing. 
Livestock grazing will not be allowed on revegetated land until the 
seedlings are established and can sustain managed grazing. ~No 
grazing will be permitted unless the grazing and stocking capacity is 
agreed to by the commission, the permittee, and the landowner or the 
governmental land managing agency having jurisdiction over the surface 
~ ~ on when the revegctatcd ±-and ±s rea-dy £-err livestock graz:iitg 
and the stocki1tg capacity o-f the re<:~egetated hnd. 

History: Effective August 1, 1980; amended effective June 1, 1983i 
May 1. 1990. 
General Authority: NOCC 38-14.1-03 
Law Implemented: NOCC 38-14 . 1-24 

69-05.2-22-07. 
for success. 

Performance standards - Revegetation - Standards 

1. Success of revegetation ~ must be measured by using 
statistically valid techniques approved by the commission. 
Comparison of ground cover and productivity may be made on the 
basis of reference areas, through the use of standards in 
technical guides published by the United States department of 
agriculture, or through the use of other approved standards. 
If reference areas are used, the management of the reference 
area during the responsibility period required in subsection 2 
~ must be comparable to that required for the approved 
postmin~land use of the permit area. If standards are 
used, the standards they must be approved by the commission 
and the office of surface mining reclamation and enforcement, 
U~titcd States dcpartmc1tt o-f i1tterior. Approved standards are 
in Standards for Evaluation of Revegetation Success and 
Recommended Procedures for Pre- and Postmining Vegetation 
Assessments. 
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2. The period of responsibility under the performance bond 
requirements of section 69-05.2-12-09 ~will begin after 
the Tast year oT following augmented seeding, planting, 
fertilization, irrigation, or other work, except for cropland 
and prime farmland where the period of responsibility begins 
at the date of initial planting of the crop being grown or a 
precropland mixture of grasses and legumes, and~ must 
continue for not less than ten years. 

3. Vegetation establishment, for the purpose of the third stage 
bond release provided for in subdivision c of subsection 7 of 
North Dakota Century Code section 38-14.1-17, ~will be 
determined for each postmining land use according ~the 
following procedures: 

a. For native grassland~. tame pastureland, and fish and 
wildlife habitat where the-vegetation type is grassland, 
the ground cover on the permit area ~ must be equal to 
or greater than that of the approved reference area or 
standard with ninety percent statistical confidence. All 
species used in determining ground cover ~ must be 
perennial species seeded 'O't" planted pcasnant --;;:;- the 
apptoved teclamatioll p-l-an 'O't" other petennial species not 
detrimental to the approved postmining land use. 

b. For cropland, vegetation she±± will be considered 
established after the successful seeding of the crop being 
grown or a precropland mixture of grasses and legumes. 

c. For prime farmland, the productivity on the permit area 
she±± must be equal to or greater than that of the 
approved reference area or standard with ninety percent 
statistical confidence. 

d. For woodland, shelterbelts, and fish and wildlife habitat 
where the vegetation type is woodland, the gtound 'C'O'Ve'r 

she±± be snit able £'0'1" the po s tm in iug ±-and tts""e ~ she±± b-e 
adequate t-o coutt ol et osion the number of trees and shrubs 
must be egual to or greater than the approved standard. 
Understory growth must be centro ll ed. Erosion must be 
adequately controlled by mulch or site characteristics. 

e. For fish and wildlife habitat where the vegetation type is 
wetland, the basin must exhibit the capacity to hold water 
and support wetland vegetation. Ground cover of the 
contiguous areas must be adequate to control erosion. 

4. The success of revegetation on the permit area ~ at the 
time of final bond release must be determined for each 
postmining land use according to the following procedutes: 
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a. For native grassland 1!nt:l hmte pastureland, the following 
requirement must be achieved for the last two consecutive 
years of the responsibility period: 

b. 

(1) Ground cover and productivity of the permit area 
~ must be equal to or greater than, that of the 
approvea--reference area or standard with ninety 
percent statistical confidence 'for herbaceous 
oegetatiou 1!nd eighty percent statistical collfidence 
'for W'O"O"dy vegetation, the approved standard; and 

(2) The diversity Diversity, seasonality, and permanence 
of the vegetation of the permit area, determined £rom 
the majur species and groups, ~ must be 
equivalent to that of the approved standard . 

For tame pastureland, ground cover and productivity of the 
permit area must be equal to or greater than that of the 
approved standard with ninety percent statistical 
confidence for the last two consecutive growing seasons of 
the responsibility period. 

c. For cropland, crop production from the permit area sna±± 
must be equal to or greater than that of the approved 
reference area or standard with ninety percent statistical 
confidence for the last two consecutive gr owing seasons of 
the responsibility period . 

C7 d . For prime farmlands, crop production from the permit area 
sna±± must be equal to or greater than that of the 
approvea--reference area or standard with ninety percent 
statistical confidence for the last three consecutive 
growing seasons of the responsibility per i od. 

d7 e. For woodlands and fish and wildlife habitat where the 
vegetation type is woodland, the following requirements 
must be achieved during the last year of the 
responsibility period: 

(1) The stocking o-f W'O"O"dy plants~ meet the standards 
described ±n section 69 05 . 2 22 06. The number of 
woody plants established on the permit area sna±± 
must be equal to or greater than the stocking number 
or--live woody plants of the same life form of the 
approved standard with eighty ninety percent 
statistical confidence~ . Trees, shrubs, half-shrubs, 
root crowns. or root sprouts used in determining 
success of stocking must meet the following criteria: 

(a) Be healthy; 

(b) Be in place for at least two growing seasons; 
and 
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f. 

(2) 

(c) At 1 east eighty percent of those counted must 
have been in place at least eight growing 
seasons. 

The ground cover sna±± must be equal to or greater 
than se11euty ninety percent of the ground cover of 
the approved standard with ninety percent statistical 
confidence and sna±± must be adequate to control 
erosion; and 

(3) Species diversity, seasonal variety, and regenerative 
capacity of the vegetation on the permit area sna±± 
must be evaluated on the basis of the tesult wh±eh 
eott3:-d teasonably b-e e.<pected =±ng the Ie~egetation 

methods described 'in the reclamation pi-an species 
stocked and expected survival and reproduction rates. 

For shelterbelts, the following must be achieved during 
the last year of the responsibility period: 

P2 She lterbe lt density and vigor must be egual to or 
greater than that of the approved standard; and 

{22 Erosion must be adequately controlled. 

g. For fish and wildlife habitat, where the vegetation type 
is wetland, vegetation zones and dominant species must be 
equal to those of the approved standard the last year of 
the responsibility period. In addition, wetland 
permanence and water quality must meet approved standards. 

h. For fish and wildlife habitat, where the vegetation type 
is grassland, the following must be achieved during the 
last year of the responsibility period: 

(1) Ground cover must be equal to or greater than that of 
the approved standard with ninety percent statistical 
confidence and must be adequate to control erosion. 

(2) Species diversity, seasonal variety, and regenerative 
capacity of the vegetation must meet the approved 
standard. 

e7 i. For previously mined areas that were not reclaimed to the 
requirements of this chapter, the ground cover of living 
plants sna±± may not be less than can be supported by the 
best availabl_e_so-n: plant growth material in the 
reaffected area, sha±T ~ be nor less than the ground 
cover existing before redisturbance, and sha±T he adequate 
ta. Adequate measures must be in place to control 
erosion, as detetmined and approved by the commission. 
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F-or opet at ions where tiTe extended IILlit:Ing 
'01'Te hundted 'd'CT"'e"S E-'19.59 hectates], 

p-hm ±s h-s-s tmm 
tiTe methods and 

standards tt'S"'e"d t-o determine ttre success o-f rettegetation 
1TI1!Y d if fe 1 -from th-o-s-e o-f t-IT±s s ub sec t i o 11 and sind± b-e 
approved by tiTe commission . 

57 ~ For areas to be developed for recreation, water areas, 
residential, or industrial and commercial uses within two 
years after the completion of grading or soil replacement, the 
ground cover of living plants on these areas sna±± may not be 
less than required to control erosion. H tiTe postiliing rand 
ttS"e ±s not implemented within two y-e-ars a-ft-er tegtading ±s 
complete, tiTe premining i-and tts"e or ottrer approved rand tt"S"e 

sind± be implemented and tiTe tequitements o-f t-IT±s section 
sind± be met -fur tiTe a p p l i c able rand ti"S""e""7 

67 5. The Throughout the li abil ity period the permittee shall: 

a . Maintain any necessary fences and use proper management 
practices; and 

b. Conduct periodic 
water prescribed 

measurements 
or approved 

of vegetation, soils, and 
by the commission, to 

idcutify couditions dating tiTe period o-f respousibility. 

r. F-or putposes o-f t-IT±s section. "hetbaceoas 0 " spec ~e s nte"'an"S 

grasses, grasslike plants, legumes, and Jioulegumiuous forbs , 

"woody plants" nrecnTS tt ees, sin ubs . half sht ubs , and WO"O"dv 
viues, and "grou1td cover" nrecnTS tiTe ctr"e""l! o-f grouJtd covered by 

vegetation and tiTe littet that ±s ptodaced natutallg onsite, 
expressed a-s a percentage o-f tiTe t-otcr.r "Z!"r"'e'1! -o-f measurement . 

History: Effective August 1, 1980; amended effective June 1, 1983~ 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-22-08. Performance standards - Revegetation -Tree and 
shrub stocking for woodlands . 

+--;- The stocking o-f hces. shtubs, half shtubs . and tiTe gtound 
'C"O"V"eT established on tiTe petmit ~ sind± utilize l-o-crl and 
regional recommendations regatding species composition, 
spacing. and planliug arrangement. 

~ The 'C"O"V"eT o-f ttees, shtabs, OT half slaabs established sind± 
be sufficient -fur adeqaate ttS"e o-f tiTe available gtowing space . 
5 t 0 C k iiI g , ±-:-e-:-;- th-e I I tlllib e 1 o-f st-ems per tnrit a-re-a-; riH b-e 
tt'S"'e"d to detetmine th-e degtee to wiT±ch: 'Sp1!"C"e ±s occupied by 

well dishibated, coantable hees, shtabs, OT half shtabs . 
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a-:- ~ crown o-r ro-ot- spt out: s over '01Te fu'Ot [ 3 0 . 46 
cent:imet:ets] ±n height sind± eotmt a-s '01Te toward meeting 
ttre stocking tequhement:s. wtrere ntult:iple rlents O'C"Cttt" 

'Olrl-y ttre tallest st-em w±H h-e counted. 

b7 f1t countable tre-e-; shtub, o-r half shrnb nte'<'l'n'$ '01Te that ean 
h-e U"S"e'd ±n calcnlatiug t+re degree '0"£ stocking umter t+re 
following ct iter ia :-

+++ The tre-e-; sl u: ub , o-r half sht ub stnrl:± h-e ±n p:l:-aee at 
l-ea-st ~ gtowing seasons, 

+£-+ The tre-e-; sltt ub , o-r ltal f sl tr nb 'S'h-alT h-e a±±ve and 
healthy, and 

+37 The tre-e o-r -sftt-ttho 'S'h-alT have at l-ea-st o 11 e t lr ir d '0"£ 
±t-s length ±n :1:-±ve ctown. 

History: Effective fltngnst +. ~ 
General Authority: NB€6 38 14.1 93 
Law Implemented: NB€6 38 14.1 24 

Repealed effective May 1, 1990. 

69-05.2-23-01. Performance standards 
Determining premining land use. 

Postmining land use -

1. The postmining land use must be compared to those uses the 
land previously supported under proper management unless the 
land has been previously mined and not reclaimed. In that 
case, the postmining land use stnrl:± must be judged on the 
basis of the highest and best use that can be achieved which 
is compatible with surrounding areas. 

2. If the premining use of the land was changed within five years 
of beginning of mining, the comparison of postmining use to 
premining use stnrl:± must also include the historic use of the 
land preceding mining-.-

History: Effective August 1, 1980; amended effective June 1, 1983; 
May 1, 1988; May 1, 1990. 
General Authority: NDCC 38-14.1-03, 38-14.1-24 
Law Implemented: NDCC 38-14.1-24 

69-05.2-23-02. Performance standards - Postmining land use - Land 
use categories. Land use is categorized as follows: 

1. Cropland. 

2. Tame pastureland. 
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3 . Native grassland. 

4. Woodland. 

5. Fish and wildlife habitat. 

6 . Developed water resources. 

7. Recreation . 

8. Residential. 

9. Industrial and commercial. 

10. Shelterbelts. 

History: Effective August 1, 1980; amended effective June 1, 1983; 
May 1, 1988; May 1. 1990. 
General Authority: NDCC 38-14.1-03, 38-14.1-24 
Law Implemented: NDCC 38-14.1-24 

69-05.2-25-01 . Performance standards - Alluvial valley floors -
Essential hydrologic functions. 

1. The essential hydrologic functions of alluvial valley floors 
not within an affected area stta±± must be preserved by 
maintaining ~ the geologic, hydrologic, and biologic 
characteristics that-support those functions . 

2. Surface coal mining and reclamation operations ~ must be 
conducted to reestablish, throughout the mining and 
reclamation process. the essential hydrologic functions of 
a lluvial valley floors within an affected area7 These 
functions sha±± b-e reestablished by reconstructing ~ the 
geologic, hydrologic, and biologic characteristics that 
support those functions. 

3 . The characteristics that support the essential hS~drologic 
functions o-f alluvial valleS' floors are those identified in 
section 69 05.2 09 15 69-05.2-09-16 and~ other geologic. 
hS~dr ologic. o-r biologic character is tics others i dent i fi ed 
during premining investigations or monitoring conducted during 
the surface C'O'rl mining and reclamation operation. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-21, 38-14.1-24 

69-05.2-25-02. Performance standards -Alluvial valley floors -
Protection of agricultural uses. Surface coal m1n1ng and reclamation 
operations stta±± must be conducted to ensure that the agricultural 

517 



utility and the level of productivity of alluvial valley floors in 
affected areas are reestablishedr 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NOCC 38-14.1-03 
.Law Implemented: NDCC 38-14.1-21, 38-14.1-24 

69-05.2-25-03. Performance standards -Alluvial valley floors -
Monitoring. 

1. An environmental monitoring system sna±± must be installed, 
maintained, and operated by the permittee -on- all alluvial 
Va 11 ey flOOrS during SUI face ~ ntining -and reclamation 
operations and continued until all bonds are released ±n 
accordance w±th Nt:rrth Dakota Century €-otte section 36 14.1 17. 
The monitoring system ~ must provide sufficient 
information to allow the commission~determine that: 

a. The agricultural 
valley floor not 
preserved. 

utility 
within 

and production of the alluvial 
the affected area is being 

b. The potential agricultural utility and production on the 
alluvial valley floor within the affected area has been 
reestablished. 

c. The important characteristics supporting 
hydrologic functions of an alluvial valley 
affected area have been reestablished~ 

the essential 
floor in the 
mining. 

d. The important characteristics supporting the essential 
hydrologic functions of an alluvial valley floor in areas 
not affected are preserved during and after mining. 

2. Monitoring ~must be performed at adequate frequencies, to 
indicate long-term trends that could affect agricultural use 
of the alluvial valley floors. 

3. Monitoring sna±T must be performed during operations, to 
identify characteristics of the alluvial valley floor not 
identified in the permit application and to evaluate the 
importance of all characteristics. 

4. All monitoring data collected and analyses thereof~ must 
be submitted to the commission according to the timetable 
approved in the permit application. Hydrologic monitoring and 
reporting, at a rninimttm. shall comply with the reqttil:ements O'f 
sections 69-05.2-16-05 and 69-05.2-16-14. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-21, 38-14.1-24, 38-14.1-27 
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69-05.2-25-04. Performance standards - Alluvial valley floors -
Protection of farming and water supplies. 

1. If environmental monitoring shows that a surface~ mining 
operation is interrupting, discontinuing, or precluding 
farming on alluvial valley floors, the operation~ must 
cease until remedial measures are taken by the operator. The 
remedial measures ~ must be approved by the commission 
prior to the resumption of mining . 

2 . If environmental monitoring shows that the surface ~ mining 
operation is causing material damage to water that supplies 
alluvial valley floors, the mining operations~ operation 
must cease until remedial measures are taken by the operator 
or permittee. The remedial measures~ b-e approved by the 
commissioit p-r±ar tv the resumptiolt o-f mittiltg operatioJtS. 
Commission approval of the remedial measures is required 
before mining may be resumed. 

3. The provisions a-T paragraphs Paragraphs 1 and 2 of 
subdivision e of subsection 3 of North Dakota Century Code 
section 38-14 . 1-21 ~ do not apply to~ lands wh±eh 
were identified in a reclamation plan approved by the 
commission prior to July 1, 1979, for any surface C"''rl mining 
1!!'1Td teclamation operation that, in the year preceding July 1, 
1979: 

a. Produced coal in commercial quantities and was located 
within or adjacent to an alluvial valley floor; or 

b. Obtai ned specific permit approva 1 by the connnission to 
conduct sutfacc ~ mining 1!!'1Td teclamation operations 
within an alluvial valley floor. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-21, 38-14.1-24, 38-14.1-28 

69-05.2-26-02. Performance standards Prime farmland - Soil 
removal. For all prime farmlands to be mined, in addition to meeting 
the tequhements a-T satisfying subdivisions a and b of subsection 6 of 
North Dakota Century Code section 38-14 .1 -24 and the applicable 
requirements of section 69-05.2-15-02, the operator or permittee shall 
ensure that the minimum thickness of soil and soil material to be 
removed for use in reconstruction of prime farmland soils~ be is 
sufficient to meet the soil replacement requirements of section 
69-05.2-26-04 . 

History: Effective August 1, 1980; amended effective J0ne 1, 1983~ 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 
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69-05.2-26-03. Performance standards Prime farmland - Soil 
stockpiling. If stockpiling o-f. so-±± materials is approved by ~ 
commission in lieu of immediate redistribution, the prime farmland 
topsoil and subsoil must be stockpiled separately from each other. 
Stockpiles must be protected ±n accordance w±th ~ reqnitements o-f 
according to section 69-05.2-15-03. 

History: Effective August 1, 1980; amended effective June 1, 1983~ 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-26-04. Performance standards Prime farmland - Soil 
replacement. In addition to meeting the applicable requirements of 
section 69-05.2-15-04, the operator shall replace soil materials on 
areas to be reconstructed as prime farmland according to the following: 

1. The suitable plant growth materials~ must be respread 
over areas that have a landscape configuration similar to that 
which existed in the prime farmland areas prior to mining. 

2. The minimum thickness of suitable plant growth material to be 
reconstructed for prime farmland sna±± must be forty-eight 
inches [1.22 meters], or a thickness which is equal to the 
depth of the original soil profile up to a subsurface horizon 
which inhibits root penetration, whichever is shallower. The 
commission~ will specify a thickness greater than forty­
eight inches [!~meters] wherever necessary to restore 
productive capacity due to uniquely favorable soil horizons at 
greater depths. Soil horizons ~ he are considered as 
inhibiting root penetration if their densities, chemical 
properties, or water supplying capacities restrict or prevent 
penetration by roots of plants common to the vicinity of the 
permit area and have little or no beneficial effect on soil 
productive capacity. 

3. Replace the suitable plant growth materials in a manner that 
avoids excessive compaction. 

4. Replace the subsoil materials specified in section 
69-05.2-26-02 to the thickness needed to meet the requirements 
of subsection 2. 

5. Replace the topsoil materials specified in section 
69-05.2-26-02 as the final surface soil layer. The thickness 
of the topsoil layer~ must be the approximate average of 
the materials saved. 

History: Effective August 1, 1980; amended effective June 1, 1983~ 
May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 
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69-05.2-26-05. Performance standards Prime farmland 
Revegetation. The following revegetation requirements sna±± must be met 
for areas being returned to prime farmland after mining: 

1 . Following soil replacement, the operator shall establish a 
vegetative cover capable of stabilizing the soil surface w±th 
respect t-o eros101t. All vegetation sha±T be -in compliance 
revegetation must comply with the plan approved by the 
commission and be carried out in a manner that encourages 
prompt vegetative-cover and recovery of productive capacity . 
The timing and mulching provisions of sections 69-05 . 2-22-04 
and 69-05.2-22-05 sha±T must be met. 

2 . Measurement of success in prime farmland revegetation will be 
determined in accordance with section 69-05.2-22-07. 

History: Effective August 1. 1980; amended effect i ve May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-26-06. Performance standards Prime farmland 
Exemptions. The provisions o-f th-i-s This chapter do does not apply to : 

1. Lands on which surface coal mining and reclamation operat i ons 
are conducted pursuant t-o under any permit i s sued pr±o-r t-o 
before July 1, 1979. 

2. Lands on which surface coal mining and reclamation operations 
are conducted pursuant t-o under any renewal or revision of a 
permit issued pr±o-r t-o before-July 1, 1979 . 

3 . Lands included i n any exist i ng surface coal m1n1ng operat i ons 
for which a permit was issued for all or any part thereof 
pr±o-r t-o before July 1, 1979; provided, that: 

a . 5tteh The lands are part of a single continuous surface 
~ m1n1ng operation began begun under a permit issued 
before July 1, 1979 . 

b. The permittee had a legal right to mine the lands pr±o-r t-o 
before July 1, 1979, through ownership, contract, or lease 
but not including an option to buy, lease, or contract . 

c. The lands contain part of a continuous recoverable coal 
seam that was being mined in a single continuous m1n1ng 
operation began begun under a permit issued prior to July 
1, 1979. 

4 . For the purposes of this section, a surface coal mining 
operation is presumed to consist only of a single continuous 
m1n1ng pit under permit pr±o-r t-o before J uly 1, 1979 , but may 
include noncontiguous parcels if the operator · can prove by 
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clear and convincing evidence that, pr±ar to before July 1, 
1979, the noncontiguous parcels were part of a single 
permitted operation. Clear and convincing evidence includes, 
but ±s m:rt limited to. contracts, leases, deeds, or other 
legal documents, excluding options, that specifically treat 
physically separate parcels as one surface coal mining 
operation. 

History: Effective June 1, 1983; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-27-01. Research plots. Any agency or authorized 
organization wishing to establish experimental or evaluation plots of 
any kind on mined land prior to the release of bond must shall obtain 
the written approval of the commission and the operator.~ndowner 
approval need be obtained only if the anticipated life of the plot will 
extend beyond the time at which bond release for the permit area is 
sought. Applicants shall state the objectives sought, the methods 
proposed to be used, the amount of land required, and duration of the 
proposed research. The applicant must shall also agree to submit a 
yearly progress report and a final report to both the commission and the 
operator. Once the experimental work has ended, the acreage must be 
returned to acceptable state reclamation requirements. The operator is 
to assume the costs of bringing the land used for experimental plots to 
a condition that will meet the reclamation requirements, unless the 
operator obtains written assurance from the agency or organization of 
that agency's or organization's entity's intent and ability to reclaim. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-03, 38-14.1-24 

69-05.2-27-02. Variances for experimental surface coal mining and 
reclamation practices. 

1. In order to encourage advances in surface mining and 
reclamation practices, or to allow postmining land use for 
industrial, commercial, residential, or public use (including 
recreational facilities), on an experimental basis where the 
postmining land use proposed requires an experimental practice 
to demonstrate feasibility, the commission may, with the 
approval of the director of the office of surface mining 
reclamation and enforcement, United StaLes department o"f ttre 
interior. authorize variances in individual cases on an 
e.<per imental b-a:s±s from the ent~iromnental protection 
performance standards of North Dakota Century Code section 
38-14.1-24. 

2. Variances sha±T will 
experimental practices. 

not be authorized for other than 
For the purpose of this section, 

522 



3. 

11 experimental practice 11 means the use of alternative surface 
coal mining and reclamation operation practices for 
experimental or research purposes. 

No person shall engage in or maintain any experimental 
practice, unless that practice has first been approved in a 
permit. 

4 . Each person who desires to conduct an experimental practice 
shall submit a permit or rev1s1on application to the 
commission and to the director of the office of surface mi ning 
reclamation and enforcement for approval. The permit 
application sha±T must contain appropriate descriptions, maps, 
~ plans. and data which show: 

a. The nature of the experimental practice, including a 
descri[2tion of the 12erformance standards for which the 
variances are reguested, the duration of the ex12erimental 
12ractice, and any s12ecial monitoring which will be 
conducted. 

b . How use of the experimental practice: 

(1) Encourages advances in mining and reclamation 
technology; or 

(2) Allows a postmining land use for industrial, 
commercial, residential, or public use (including 
recreational facilities), on an experimental basis, 
when the results are not otherwise attainable under 
the environmental protection performance standards . 

c . That the surface mining ~ reclamation operations 
proposed for using an experimental practice are not larger 
nor more numerous than necessary to determine the 
effectiveness and economic feasibility of the e .ocperimental 
practice. 

d. That the experimental practice : 

(1) Is potentially more or at least as environmental ly 
protective, during and after the proposed surface 
mining mTd reclamation operations, as tho-s-e would be 
required under the environmental protection 
performance standards. 

(2) Will not reduce the protection afforded public health 
and safety below that provided by the envitownental 
protection performance standards. 

e. That the permit applicant will conduct special monitoring 
with respect to the experimental practice during and after 
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the operations involved. 
must: 

The monitoring program sna±± 

(1) Ensure the collection ann~ analysis, and reporting of 
sufficient and reliable data to enable the commission 
and the director of the office of surface mining 
reclamation and enforcement to make adequate 
comparisons with other sur face 'C"'"trl mining ann 
reclamation operations employing similar experimental 
practices. 

(2) Include requirements designed to identify, as soon as 
possible, potential risks to the environment and 
public health and safety from the use of the 
e.<perimenl:al practice. 

5. Each application sna±± ~ furth must specify the 
environmental protection performance standards which will be 
implemented in the event the objective of the experimental 
practice is a failure. 

6. All experimental practices for which variances are sought 
sna±± must be specifically identified through newspaper 
advertisements by the permit applicant and the written 
notifications by the commission required by North Dakota 
Century Code section 38-14.1-18. 

7. No permit authorizing an experimental practice sna±± will b~ 
issued unless the commission first finds, in writing, upon the 
basis of both a complete application filed in accordance with 
the requirements of this section and the comments of the 
director of the office of surface mining reclamation and 
enforcement that: 

a. The e.<per ±mental practice meets a-H: o-f the requirements of 
subdivisions b through e of subsection 4. 

b. The expcri•nenl:al practice is based on a clearly defined 
set of objectives which can reasonably be expected to be 
achieved. 

c. The e.<perimental practice has been specifically approved, 
in writing, by the director of the office of surface 
mining reclamation and enforcement, based on the 
director x s findings th-at a-H: o-f the requh:ements o-f 
subdivisions a through e o-f subsection "' w±l± b-e met. 

d. The permit contains conditions which specifically: 

(1) Limit the experimental practice authorized to that 
granted by the commission and the director of the 
office of surface mining reclamation and enforcement. 
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(2) Impose enforceable alternative environmental 
protection requirements. 

(3) Require the person to condoct conducting the periodic 
monitoring, recording, and reporting program ~ 
furth ±n t+re application, w±ttt SttCtt to include 
additional requirements as the commission or the 
director of the office of surface mining reclamation 
and enforcement may require. 

8 . Each permit which authorizes the use of an experimental 
practice 'SinrH will be reviewed ±n ±t-s entirety at least every 
three two and--one-half years by the commission, or at least 
once prior to the middle of the permit term. After review, 
the commission~ will, with the consent of the director of 
the office of surface--m1n1ng reclamation and enforcement, 
require by order, supported by wr i tten findings, any 
reasonable revision or modification of the permit provisions 
necessary to ensore that t+re operations involved a-re condocted 
to protect -fttl±y t+re environment and poblic health and safety. 
Copies of commission written findings will be sent to the 
permittee. Any person who is or may be adversely affected by 
the order ~ hcrv-e has the opportunity for a hearing as 
provided £-o-r ±n review under North Dakota Century Code section 
sections 38-14.1-30 and 38-14.1-35. 

9. Experimental practices granting variances from the special 
environmental standards of chapter 69-05 . 2-26 , applicable to 
prime farmlands, will be approved only after consultation with 
the United States soil conservation service. 

10 . Revisions or modifications to an experimental practice will be 
processed in accordance with section 69-05.2-11-02. Any 
rev1s1ons which propose significant alterations to the 
experimental practice are subject to the notice, hearing, and 
procedural requirements contained in subdivision a of 
subsection 5 of section 69-05 . 2-11-02 and concurrence by the 
director of the office of surface mining reclamation and 
enforcement. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-03 

69-05.2-28-01. Inspection and enforcement 
Requests for inspections. 

Citizen reqoests 

1. A citizen person may request an inspection of a surface coal 
mining and reclamation operation by fornishing to ttre 
commission filing a signed, written statement, or making an 
oral report followed by filing a signed, written statement, 
ghing which gives the commission reason to believe that any 
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requirement of North Dakota Century Code chapter 38-14.1, oT 
this article, or any.permit condition, has not been complied 
with, and setting -forth a including the person's telephone 
number and address where tire citizen ecm b-e contacted. 

2. The identity of any person supplying information to the 
commission relating to a possible violation or imminent danger 
or harm s-haH will remain confidential w-ith: tire commission, if 
requested by that person, unless that person elects to 
accompany the inspector on the inspection, or unless 
disclosure is required by a court oT competent juxisdiction. 

3. H an inspection ±s conducted as a: tesult oT information 
pto11ided t-o tire commissioH by a citizen. tire citizeu s-haH i:re 
notified as :fa-r -±n adt~ance as practicable when tire inspection 
±s t-o 'O"C'Cttr and s-haH i:re allowed t-o accompan:y tire inspectot 
dut ing tire inspect ion. 

4. 

a-:- 5ttch person The commission will notify the person of when 
the inspection is to occur as far in advance of the 
inspection as possible. The person may accompany the 
inspector on the inspection. The person has a right of 
entry to, upon..!. and through the sutface eo-a-:1- mining and 
teclamation operation a:b-ottt wtriclt that petson supplied 
infotmation, but only ±f th-at pctsou ±s in the presence of 
and ±sunder the control, direction, and supervision of 
the inspector wn±re on the m±rre ptopext:y. 

Within ten days of the inspection, or, if there is no 
inspection, within fifteen days of receipt of the citizen's 
person's written statement, the commission shaH- wi 11 send 
the citizen person the following by certified rna i 1 : 

a. If an inspection was made, a description of the 
enforcement action taken, which may consist of copies of 
the inspection report and all notices of violation and 
cessation orders issued as a result of the inspection, or, 
an explanation of why no enforcement action was taken. 

b. If no inspection was conducted, an explanation of the 
reason. 

c. An explanation of the citizeurs person's right, if any, to 
informal review of the action or inaction of the 
commission. 

5. The commission s-haH will give copies of all materials in 
subsection 4 within the--time limits specified in that 
subsection to the permittee or operator alleged to be in 
violation, except that the name of the citizen shaH- will be 
removed unless disclosure o-£ tire citizeurs idenl:it:y is 
permitted under subsection 2. 
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History: Effective August 1, 1980; amended effective May 1, 1990 . 
General Authority: NQCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-27, 38-14 . 1-28 

69-05.2-28-02. Inspection and 
not to inspect or enforce - Review of 
inspections. 

enforcement - Review of decision 
adequacy and completeness of 

1. Any person who is or may be adversely affected by a surface 
coal m1n1ng and reclamation operation may ask the commiss i on 
to Levie~ informally review a decision not to inspect or take 
appropriate enforcement action with respect to any violation 
alleged by that person in a reqaest T-trr inspection fil i ng 
under section 69-05 .2-28-01 . 

a. The request nrr rcvie~ sna±± must be in writing and sna±± 
include a statement of how the person is or may be 
adversely affected and why the decision merits review . 

b. The request nrr review must be made within thirty days of 
the date the ~erson received the mater i als required by 
subsection 4 of section 69-05 . 2-28-01 were received by the 
citizcu. 

2. The commission shu±± will conduct the rev i ew and~ in f orm 
the citizen person, in writing, of the results o-f the Levie~ 
within thirty days of the commission's receipt of the request 
£rom the citizen. The permittee or operator alleged to be in 
violation ~ will also be given a copy of the results o-f 
the revic~, except that the name of the citizen ~ ~erson 
will not be disclosed unless confidentiality ha s been waived. 

3. Informal review under this section ~does not affect any 
right to formal review under North Dakota Century Code section 
38-14 . 1-30, or to a citizen's suit under North Dakota Century 
Code section 38-14.1-40. 

4 . Any person who is or may be adversely af fected by a sur f ace 
coal mining and reclamation operation may notify the 
commission in writing of any alleged failure on the part of 
the commission to make adequate and complete or periodic 
inspections. 

a. The notification ~ must include sufficient information 
to create a reasonable belief that the requirements nrr 
inspections are not being complied with and to demonstrate 
that the person is or may be adversely affected. 

b. The commission~ will, within fifteen days of rece i pt 
of the notification, determine whether the requirements 
nrr inspections are- being complied with, and if not, sna±± 
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will immediately order an inspection to remedy the 
noncompliance. 

c. The commission ~ ~ will furnish the complainant 
with a written statement of the reasons for Stteh the 
determination and the any actions, ±r any, taken to remedy 
the noncompliance. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NOCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-03 

69-05.2-28-03. Inspection and enforcement - Cessation order -
Affirmative relief - Modification - Vacation - Termination. 

1. If a cessation ordered under subdivision a of subsection 1 of 
North Dakota Century Code section 38-14.1-28 will not 
completely abate the imminent danger or harm ±n the mest 
e.<peditiot:ls mannet physically as quickly as possible, the 
commission or its authorized representative~ will impose 
affirmative obligations on the operator or permittee---to whom 
±t ±s isst:1ed to abate the condition, practice, or violation. 
The cessation order sna±± will specify the t±me hy wh±eh 
timetable for abatement ~ b-e accomplished, inclt:1ding 
interim steps, ±f appropriate, and inclClding the t±me £o-r 
accomplishment o-f any interim steps. The cessation order may 
also require. among~ things, the use of existing or 
additional personnel and equipment. 

2. Reclamation operations and~ related activities intended 
to protect pt:1blic health and safety and the eutJironment ~ 
must continue dt1ring the period o-f any while a cessation order 
issued hy the commission -err ±t-s at:1thoriz:ed representative 
purst:lant to N-orth Dakota Centt:lty 6-crde section 30 1lt.1 20, is 
in force unless otherwise provided in the order. 

3. The commission or its authorized representative may modify, 
terminate, or vacate a cessation order for good cause, and may 
extend the "time for abatement if the failure to abate within 
the t±me pte~Jionsly set was not caused by lack of diligence on 
the part o-f by the permittee or operator to whom ±t was 
isst:led. 

4. The commission or its authorized representative shaT± will 
terminate a cessation order, by written notice to the 
permittee -err operator to whom the o-rd-e-r was issCled, when ±t 
ha-s b-een deteunined tiTat all conditions, practices, or 
violations listed in the order have b-een are abated. 

5. Termination of a cessation order she±± does not affect the 
commission's right o-f the cornmissiou to assess civil penalties 
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for the violation, condition, or practice for which the 
cessation order was issued. 

6. Surface coal m1n1ng and reclamation operations conducted 
without a valid permit constitute a condition or practice 
which causes or can reasonably be expected to cause 
significant imminent environmental harm to land, air, or water 
resources, unless the operations are an integral, 
uninterrupted extension of previously permitted operations, 
and the person conducting them has filed a timely and complete 
permit application. 

History: Effective August 1, 1980; amended effective May 1, 1990 . 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-28 

69-05.2-28-04. Inspection and enforcement - Cessation order -
Informal minesite hearing. 

1. A notice of violation which requires cessation of mining 
either expressly or by necessary implication or any cessation 
order issued pnrsnant t-o under subsection 1 of North Dakota 
Century Code section 38-14.1-28 sha±± will expire within 
thirty days of actual notice to the operator or permittee 
unless an informal public minesite hearing is held within that 
time. An informal public minesite hearing will be 
automatically scheduled by the commission and w±rr be held 
within thirty days of the issuance of the cessation order 
unless the hearing is waived, in writing, by the operator or 
permit tee. 

2 . The informal public minesite hearing sha±± will be held at or 
reasonably close to the minesite in order to-allow viewings of 
the site during the coarse oT the hearing, or at any other 
location acceptable to the commission and the operator or 
permittee t-o whom the notice oT violation o-r cessation order 
W"a'S issued. 

3. A notice of violation or cessation order~ will not expire 
as provided in subsection 1, if the condition,--pfactice, or 
violation in question has been abated or if the informal 
public minesite hearing has been waived. 

4. The commission ~ will give as much advance notice as is 
practicable of the time,---place, and subject matter of the 
informal public minesite hearing to: 

a. The operator or permittee t-o whom the notice oT violation 
o-r cessation order W'a"S issned; and 

b. Any person who filed a report which led to the issuance of 
that notice of violation or cessation order. 
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5. The commission sha±± will post notice of the hearing in the 
commission its offices------and sha±± publish notice, where 
practicable, in the official county newspaper of each county 
wherein where the stu face 'C'O'a"i- mining operation is 1 oca ted and 
in other--daily newspapers of general circulation in the area 
of the mine. 

6. The requhements O"f An informal public minesite hearing is not 
a formal hearing under North Dakota Century Code section 
38-14.1-30-. relating t-o formal hearings, stnrl:± not govern 
informal public minesite hearings. :An informal public 
ndnesile. The hearing stnrl:± wi 11 be conducted by a 
representative of the commission other--than the person who 
initiated the notice of violation or cessation order, who may 
accept oral or written arguments and any other relevant 
information from any person attending. 

7. Within five days after 
minesite hearing, the 
representative sha±± will 
of violation or cessation 
sha±± will be sent to~ 

the close of the informal public 
commission or its authorized 

affirm, modify, or vacate the notice 
order in writing. The decision 

a-:- The operator o-r permittee t-o whom the notice O"f ~iolation 

o-r cessation 'O'r'Cl-er W1l"S issued, and 

b-:- -Any per s 011 who :f±l-ed a r e p or t wtr±eh :l:-c-d t-o the issuance O"f 

the notice O"f violation o-r cessation order. the persons 
identified in subsection 4. 

8. Procedures of this section regarding informal public minesite 
hearings stnrl:± do not affect the right of any operator or 
permittee to a-rormal hearing under North Dakota Century Code 
section 38-14.1-30. A request for a formal hearing pursumrt 
t-o N'O'rlh Dakota Centur~ €-o-d-e section 38 14.1 30 must be made 
within the time prescribed in that section ±n order to 
preserve the right to formal administrative review of the 
notice O"f t~iolation or cessation order. However, there sha±± 
b-e is no right to request review of a decision O"f the 
comnrissio11 commission 1 s decision on an informal public 
minesite hearfng. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-28 

69-05.2-28-05. Inspection and enforcement - Notice of violation -
Remedial measures - Modification - Vacation - Termination. 

1. A notice of violation issued pursua11t t-o under subdivision b 
of subsection 1 of North Dakota Century---Code section 
38-14.1-28 may include any remedial action required, including 
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interim steps, if appropriate, and including the time for 
accomplishment of any interim steps. 

2 . The commission or its authorized representative may modify, 
vacate, or terminate a notice of violation for good cause. 

3. The commission or its authorized representative sha±± will 
terminate a notice of violation by written notice to the 
permittee OT Operator to whom ±t W'd"'S issued, When tt iTa-s been 
determined that all violations listed in the notice o-f 
violation h-av-e b-e-en are abated. 

4 . Termination of a notice of violation sha±± does not affect the 
commission 1 s right o-f th-e commission to assess-civil penalties 
for the violation for which the notice o-f violation was 
issued . 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NOCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-28 

69-05.2-28-06. Inspection and enforcement - Notice of violation -
Extension of abatement period. The commission or its authorized 
representative may extend the time set for abatement or for 
accomplishment of an interim step, if the failure to meet the time 
previously set was not caused by lack of diligence on the part of the 
permittee or operator to whom ±t W'd"'S issued. The total time for 
abatement nm:i-eT a notice o-f violation. including rl± extensions. sha±± 
may not exceed ninety days from the date of issuance. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-28 

69-05.2-28-07. Inspection and enforcement- Cessation order or 
notice of violation- Inability to comply. 

1. No Inability to comply will not be considered grounds for 
vacating a cessation order or notice of violation issued by 

th-e commission OT ±t-s authorized representative 1TI1!y b-e ~acated 
because o-f inability to comply by th-e operator OT permittee to 
whom the O"l"'der OT notice W'd"'S issued. 

2. Inability to comply may not be considered in determining 
whether a pattern of violations exists. 

3 . Unless caused by lack of diligence, inability to comply may be 
considered only in mitigation of the amount of civil penalty 
and of the duration of th-e suspension o-f a permit suspension. 

History: Effective August 1, 1980; amended effective May 1, 1990 . 
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General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-28, 38-14.1-30, 38-14.1-32 

69-05.2-28-08. Inspection and enforcement Suspension or 
revocation of permits - Pattern of violations. 

1. The commission may determine that a pattern of violations 
exists or has existed, based on two or more inspections by the 
commission o-f the peunit a:re-a within any twelve-month period, 
after considering the circumstances, including: 

a. The number of violations, cited on more 
of the same or related requirements 
Century Code chapter 38-14.1, this 
conditions of the permit; 

than one occasion, 
of North Dakota 
article, or the 

b. The number of violations, ·cited on more than one occasion, 
of different requirements of North Dakota Century Code 
chapter 38-14.1, this article, or the conditions of the 
permit; or 

c. The extent to which the violations were isolated 
departures from lawful conduct. 

2. The commission ~ will determine that a pattern of 
violations exists, if the ~mission it finds that there were 
violations of the same or related requirements of North Dakota 
Century Code chapter 38-14.1, this article, or the permit 
conditions o-f the permit during three or more inspections by 
the connnission o-f the permit a:re-a within any twe 1 ve-month 
period. 

3. Violations by any person or operator conducting surface coal 
mining operations on behalf of the permittee ~ will be 
attributed to the permittee, unless the permittee establishes 
t-o the satisfaction o-f the commission that the violations were 
acts of deliberate sabotage. 

4. Whenever a permittee fails to abate a violation within the 
abatement period set or subsequently extended, the commission 
will review the permittee•s history of violations to determine 
if a pattern of violations exists under this section, and 
issue an order to show cause as appropriate under 
subdivision c of subsection 1 of North Dakota Century Code 
section 38-14.1-28. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-28 
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69-05.2-28-09. Inspection and enforcement Suspension or 
revocation of permits -- Orders to show cause. 

1. The commission may decline to issue an order to show cause, or 
may vacate an outstanding order to show cause, if the 
commission finds that, taking into account exceptional factors 
present ±n the particular ~. it would be demonstrably 
unjust to issue or to fail to vacate the order to show cause . 
The basis for this finding~ must be fully explained and 
documented in the records of the case. 

2. Following the public hearing on an 
provided :fo-r ±n subsection r o-f N-o-rth 
section 38 1~.1 30, the commission 
suspending a permjt. 

order to show cause 
Dakota Century e,±e 
may issue an order 

a . The order for perm i t suspension may be for a fixed term or 
:fo-r an indefinite term and may include conditions for 
reinstatement o-f the permit . 

b. A permit may be reinstated upon completion of a fixed 
term, provided the permittee demonstrates compliance with 
the any conditions for reinstatement th8t nave been 
imposed. If the permittee - has not complied with the 
conditions :fo-r reinstatement, the commission may extend 
the suspension for an additional fixed term, suspend the 
permit indefinitely, or institute proceedings for the 
revocation o-f th-e permit . 

c. If a permit has been indefinitely suspended, the permittee 
may request reinstatement o-f the permit at any time. The 
commission may reinstate the permit, provided the 
permittee demonstrates compliance with the any conditions 
for reinstatement. ±f -any. -

d . The commission may, at any time and on its own motion, 
reinstate a permit that has been indefinitely suspended, 
or, institute proceedings for revocation o-f the permit. 

e. The Permit suspension o-f a permit shall not result in 
forfeiture o-f th-e performance bond forfeiture unless the 
permit is subsequently revoked. 

f. Reclamation operations, except as specified by the 
commission, ~must continue during the t±me o-f a 
permit suspension.- howe"er. However, all surface c--o-a± 
mining operations within the permit area ~ must cease 
until the permit is reinstated. 

3. If proceedings for permit revocation o-f the permit are 
instituted, the commission~ will issue an order to show 
cause why the permit should not be revoked ±n accordance w-ith 
the provisions o-f under subdivision c of subsection 1 of North 
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Dakota Century Code section 38-14.1-28. An opportunity for a 
hearing on the order to show cause sha±T will be provided 
pursuant t-o the pto~:~isions o-f under subsection 2 of North 
Dakota Century Code section 38-14.1~ 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-28, 38-14.1-30 

69-05.2-28-10. Inspection and enforcement - Minesite hearing on 
requests for temporary relief. A minesite hearing sha±T will be held on 
all requests for temporary relief filed pursuant t-o under subsection 4 
of North Dakota Century Code section 38-14.1-30 before Stteh relief may 
be granted by ttre connnission. Temporary relief sha±T will not be 
granted by the commission if the provisions of subdivisions b and c of 
subsection 4 of North Dakota Century Code section 38-14.1-30 have not 
been met. If the commission and all parties agree, the hearing may be 
held at a location other than at the minesite. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-30 

69-05.2-28-11. Inspection and enforcement 
monitoring - Filing requirements. 

Inspections and 

1. Copies of all records, reports, inspection materials, or 
information required by subsection 5 of North Dakota Century 
Code section 38-14.1-27 that~ prepared by the commission 
sha±T, operator. or permittee must be timely promptly filed 
by the commission preparer in the office o-f ttre county auditor 
o-f the county ±n wh-±ctt auditor 1 s office where the surface eo-a± 
mining operations occur. 

2. Copies o-f a±l- tecotds, tepotts, inspection matetials, '0'1' 

information tcquited by North Dakota Cenluty 6t:rcte section 
38 14.1 27 ttmt are ptepated by -an opetatot '0'1' petmitlee sha±T 
b-e timely :f±l-ed: by the opetatot '0'1' petmittce ±n ttre office o-f 
the county auditor o-f the county ±n wh-±ctt the sat face eo-a± 
mining opctations occut. Copies of all records, reports, 
inspection materials, or information obtained by the 
commission will be made immediately available to the public 
until at least five years after final bond release, except for 
information exempt from disclosure under subsection 3 of North 
Dakota Century Code section 38-14.1-13. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-27 
Law Implemented: NDCC 38-14.1-27 
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69-05.2-28-12. Inspection and enforcement Determination of 
amount of civil penalty - Factors. In determining the amount of any 
civil penalty assessed by the commission under the provisions c-f 
subsection 1 of North Dakota Century Code section 38-14 . 1-32, the 
commission ~will consider the following factors: 

1. History of previous violation s. The commission~ may 
assess a civil penalty of up to three thousand five hundred 
dol l ars per day based on the history of previous violations by 
the operator or permittee at the particular surface ~ 
mining operation. 

a. A violation ~ n-ot b-e considered ±f the notice c-f 
violation ur cessation 'O"t"de-r ±s the subject c-f pending 
administrative ur judicial review, ur ±f the t-i-me t-o 
request 'S"tt'Ch review or t-o appeal any administrative -or 
judicial decision n= n-ot yet e .<pired. If a violation is 
under review or if the time for review has not yet 
expired, the violation will not be considered . 

b . No violation for which the notice of violation or 
cessation order has been vacated~ b-e is considered. 

c. Each violation ~ be is considered without regard t o 
whether it led to a civil penalty. 

2. Seriousness c-f the violation. The commission ~may assess 
a civil penalty of up to three thousand five hundred dollars 
per day based on the seriousness of the violation, including 
any irreparable harm to the environment and any hazard to the 
public health or safety c-f tiTe public . -in determining tiTe 

amount c-f the civ±± penalt:y based on the seriousness c-f the 
violation. the. The commission~ will consider: 

a. The probability of the occurrence of the event which a 
violated standard is designed to prevent . 

b. The extent of the potential or actual damage, in terms of 
area and impact on the public or environment. 

c. The extent to which enforcement is obstructed by the 
violation . 

d. The actual or potential duration of the damage or the 
impact on the public or the environment. 

3. Negligence. The commission~ may assess a civil pena l ty 
of up to three thousand dollars per day based on the degree of 
fault of the operator or permittee t-o whom the notice c-f 
violation U"r cessation 'O"t"de-r w= issued in causing or failing 
to correct the violation, condition, or practice which led to 
the notice c-f violation or cessation order, either through act 
or omission. 
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a. A violation which occurs through no negligence, or, an 
inadvertent violation that was unavoidable by the exercise 
of reasonable care, ~ ~ not be considered . 

b. A civil penalty of up to one thousand five hundred dollars 
per day may be assessed for a violation wh±ch ±s caused by 
negligence, or the failure of an operator or permittee to 
prevent the occurrence of any violation of his permit or 
any requirement of North Dakota Century Code chapter 
38-14 . 1 or this article, due to indifference, lack of 
diligence, or lack of reasonable care, or the failure to 
abate any such the violation due to indifference, lack of 
diligence, or lack of reasonable care, sna±± be assessed 
a e±v±± peualty 'O"f ttp t-o one thousaud five huudred dollars 
pe-r day;- depeudiug on the degree 'O"f uegligeuce . 

c. A civil penalty of up to three thousand dollars per day 
may be assessed for a violation which occurs through a 
greater degree of fault than negligence, or through 
reckless, knowing, or intentional conduct, ~ be 
assessed a e±v±± peualty 'O"f ttp t-o ttn-ee t!tousaud dollars 
pe-r day dcpeudiug on the degree 'O"f £-au-1-t. 

4 . Good faith in attempting to achieve compliance. The 
commission may deduct up to one thousand dollars per day from 
the total civil penalty assessed based on the demonstrated 
good faith of the operator or permittee charged in attempting 
to achieve rapid compliance after notification of the 
violation. 

a. 11 Rapid compliance 11 means that the operator or permittee t-o 
wh-am the uotice 'O"f violatiou or cessatiou orcl-e-r w= issued 
took extraordinary measures to abate the violation in the 
shortest possible time and that abatement was achieved 
before the time set for abatement . 

b . No deduction sna±± will be made for normal compliance, 
which is abatement of the violation within the time set 
for abatement. 

History: Effective August 1, 1980; amended effective May 1, 1990 . 
General Authority: NDCC 38-14 . 1-03 
Law Implemented: NDCC 38-14 . 1-32 

69-05.2-28-13. Inspection and enforcement Civil penalty -
Assessment of separate violations for each day. Whenever a violation 
coutaiued -in a uotice 'O"f violatiou or cessation 'O"rder has not been 
abated within the abatcmcut period set -in the Iwlice or orcl-e-r, a civil 
penalty of not less than seven hundred fifty dollars~ will be 
assessed for each day duriug wh±ch such of the failure coutiuues, except 
that if the operator or permittee t-o wh-am the uotice or orcl-e-r w= issued 
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initiates review proceedings with respect to the violation, the 
abatement period~ will be extended as follows: 

1. If suspension of the abatement requirements of the notice or 
order is ordered in a temporary relief proceeding under 
subsection 4 of North Dakota Century Code section 38-14.1-30, 
after a determination that the operator or permittee to whom 
the notice OT O"'"'der wa-s issaed will suffer irreparable loss or 
damage from the application of the requirements, the period 
permitted for abatement sna±± will not end until the date on 
which the commission issues a fi~order w±th respect to the 
~iolation ±n qaeslion; and 

2. If the operator or permittee to whom the notice OT O"'"'der mrs 
issaed initiates review proceedings under North Dakota Century 
Code section 38-14.1-35 with respect to the violation, in 
which the obligations to abate are suspended by the court, the 
daily assessment of a penalty sna±± will not be made for any 
period before entry of a final order by the court. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-30, 38-14.1-32, 38-14.1-35 

69-05.2-28-14. Inspection and enforcement Civil penalty -
Escrow account and bond procedure . 

1 . Upon receipt of a timely request for a formal hearing by an 
operator or permittee parsaant to under subsection 1 of North 
Dakota Century Code section 38-14.1-30, the commission sna±± 
will inform the operator or permittee, by certified mail, of 
the proposed amount of any civil penalty which may be assessed 
by the commission . 

2. The operator or permittee shall then either pay the amount of 
the proposed penalty in full within thirty days and withdraw 
the operator's OT permittee's request for a formal hearing, 
forward the amount of the proposed penalty to the commiss i on 
within thirty days t o be held in escrow pending a final 
commission decision on the violation and the amount of the 
penalty, or post a bond within thirty days with the commission 
payable to the state a£ North Dakota in the amount of the 
proposed penalty pending a final commission decision on the 
violation and the amount of the penalty. 

3 . If the operator or permittee requests jadicial review of a 
final commission decision a£ the commission parsaant to under 
North Dakota Century Code section 38-14 . 1-35, the amount of 
the proposed penalty sna±± must continue to be held in escrow, 
or the bond~ must rem~in full force and effect, until 
completion of jadic~review . 
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4. Except as provided in subsection 5, if the operator or 
permittee does not request jndicial review of a final 
commission decision 'O".f the commission pnrsnant t-o under North 
Dakota Century Code section 38-14.1-35, the --rollowing 
procedures are applicable ~: 

a. If the amount of the proposed penalty had been forwarded 
to the commission to be held in escrow, the escrow snarr 
must end and the escrowed funds snarr ~ transferred to 
the commission in payment of the penalty; or 

b. If a bond has been posted, the operator or permittee shall 
pay the amount of the penalty ±n £ttrr within thirty days 
after the assessment 'O".f the peualt~ by the commission is 
mailed or the bond shall be forfeited. 

5. If the final commission decision 'O".f the commission, or of the 
court on jadicial review, results in a reduction or an 
elimination of the amount of the proposed penalty, the 
commission sna±± will either refund to the operator or 
permittee assessed-all or part of the escrowed amount, with 
interest at the legal rate from the date of payment into 
escrow to the date of refund, or release all or part of the 
bond. 

6. If the operator or permittee had previously forwarded the 
amount of the proposed penalty to the commission to be held in 
escrow and if the final decision of the commission results in 
an increase in the amount of the penalty, the operator or 
permittee shall pay the difference t-o the commission within 
thirty days after the assessment 'O".f the penalty by the 
commissioit is mailed, unless judicial review is requested. 

7. If the operator or permittee has failed to file a timely 
request for a formal hearing pnrsaant to under subsection 1 of 
North Dakota Century Code section 38-14.1-30, the amount of 
the any civil penalty assessed. ±f any. ~ will be 
incorporated in a final order of the commission as provided in 
subdivision b of subsection 1 of North Dakota Century Code 
section 38-14.1-29. The order~ will require the operator 
or permittee to pay the civil penalty-;;;essed within thirty 
days after the order is mailed. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-29, 38-14.1-30 

69-05.2-28-15. Inspection and enforcement Surface owner 
interference. The surface owner is prohibited from interfering with 
reclamation procedures as long as such the procedures form a part of a 
commission-approved recl~mation plan. 
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History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-03 

69-05.2-29-01. Small operator assistance - Responsibilities of 
the commission. The commission srra±± will: 

1. Review requests 
operators. 

for assistance and determine qualified 

2. Develop and maintain a list of qualified laboratories pursuant 
tu th-e requirements o-f as required by 30 CFR 795.17 795.10 and 
pay laboratories them for services rendered. 

3. Conduct periodic onsite evaluations of the~ operator 
assistance program activities with the appropriate 'S1T1"d"i-:t 
operator participating operators. 

4 . Participate in data coordination with the office of surface 
mining reclamation and enforcement, United States department 
o-f the interior. ±n d-ata coordination activities w-ith the 
United States geological survey, United States environmental 
protection agency, and other appropriate agencies or 
institutions. 

5. Ensure that applicable equal 
provisions are included within 
procurement documents . 

opportunity in 
any in contract 

employment 
or other 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1 -03, 38-14 . 1-37 

69-05.2-29-02. Small operator assistance - Program services. To 
the extent possible with available funds, the commission sha±± will for 
qualified small operators who request assistance: 

1 . Select and pay a qualified laboratory to : 

a. Determine 
consequences 
on and off 
according to 

for the operator the probable hydrologic 
of the mining and reclamation operations both 
the proposed permit area ±n accordance w-ith 

section 69-05.2-29-06. 

b. Prepare a statement of the results of test borings or core 
samplings ±n accordance w-ith according to section 
69-05 . 2-29-06. 

2. Collect and provide general hydrologic information on the 
basin or subbasin areas within which the anticipated m1n1ng 
will occur. The information provided srra±± will be limited to 
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that required to relate the basin or subbasin hydrology to the 
hydrology of the proposed permit area. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-03, 38-14.1-37 

69-05.2-29-03. Small operator assistance Eligibility for 
assistance. An applicant is eligible for assistance if the applicant: 

1. Intends to apply for a permit patsaant t-o under North Dakota 
Century Code chapter 38-14.1. 

2. Establishes that the probable total actual and attributed 
production o-f ttre applicant for each year of the permit will 
not exceed one hundred thousand tons [90718.47 metric tons]. 
Production from the following opetations ~ will be 
attributed to the permittee: 

a. A 11 coa 1 produced by 
entirely by the applicant 
ownership, direction of 
manner what:soeoct, by the 

operations beneficially owned 
or controlled, by reason of 
the management or in any other 

applicant. 

b. The pro rata share, based upon percentage of beneficial 
ownership, of coal produced by operations in which the 
applicant owns more than a five percent interest. 

c. All coal produced by persons who own more than five 
percent of the applicant or who, directly or indirectlyi 
control the applicant by reason of stock ownership, 
direction of the managementi or in any other manner 
wltatsoevet. 

d. The pro rata share of coal produced by operations owned or 
controlled by the person who owns or controls the 
applicant. 

e. Al-l coal produced by operations owned by members of the 
applicant's family or relatives unless it is established 
that there is no direct or indirect business relationship 
between or among them. 

3. Is not restricted in any manner from receiving a permit. 

4. Does not organize or reorganize the applicant's company solely 
for the purpose of obtaining assistance under the small 
operator assistance program. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-03, 38-14.1-37 
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69-05.2 -29-04. Sma ll operat or assistance- Filing for assistance. 
Each applicant for the small operator assistance program shall submit 
th-e f o llo14ing i nformation to the commission: 

1. A statement of intent to file a permit application. 

2 . The names and addresses of: 

a . The potential permit applicant . 

b . The po t ential operator if different from the applicant. 

3 . A schedule of the estimated total coal production o£ ~ from 
the proposed permit are a and all other locations from which 
production is attributed to the applicant under section 
69-05.2 - 29 - 03. Th-e sche dule shaH include Include for each 
location: 

4. 

a. The name under which coal is or will be mined . 

b. The permit number. 

c. The actual coal production for the year preceding the 
application for assistance and that portion of the 
production attr i buted to the applicant . 

d. The estimated coal production for each year of the 
propo sed permit and that portion attributed to the 
applicant. 

A description of: 

a. The n• e lhod o£ surface coal mining operation propo sed. 

b . The anticipated starting and termination dates of mining 
operations . 

c . The number of acres [hectares] of land to be affected by 
the proposed mining . 

d . A genera l statement on the probable depth and thickness of 
the coal resource . including a determination of reserves 
in the permi t area and how they were calculated. 

5. A topographic map of 1:24,000 scale or larger or other 
topographic map o£ e quiv a l e nt deta il which clearly shows : 

a. The are a o£ ~ to be affected and the natural drainage 
above and below th-e affe cted area it. 

b. The names of property owners within and adjacent to the 
area to be affected and o£ adjacent Tand-s . 
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c. The location of existing structures and developed water 
sources within and -adjacent to the area to be affected am:t 
o-f adjacent :hmd-s. 

d. The location of existing and proposed test boring or core 
samplings. 

e. The location and extent of known 111orking o-f any abandoned 
underground mines. 

6. Copies of documents which show that: 

a. The applicant has a legal right to enter and commence 
mining within the permit area. 

b. A legal right of entry has been obtained for the 
commission and laboratory personnel to inspect the lands 
to be mined and adjacent lands which may be affected to 
collect environmental data or install necessary 
instruments. 

History: Effective August 1, 1980: amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-03, 38-14.1-37 

69-05.2-29-05. Small operator assistance - Application approval -
Notice of denial. 

1. If the commission finds the applicant eligible, and it does 
not have information readily available which would preclude 
issuance of a mining permit t-o the applicant fur mining -in the 
area proposed, it sttaTr will: 

a. Determine the minimum data requirements necessary to meet 
the provisions of section 69-05.2-29-06. 

b. Select the services of one or more qualified laboratories 
to perform the required work. A copy of the contract or 
other appropriate work order and the final approved report 
~will be provided to the applicant. 

2. The commission ~will inform the applicant in writing if 
the application is denied and shall state the reasons for 
denial. 

3. The granting of assistance under this part sna±r will not be a 
factor in commission decisions by the commission on a 
subsequent permit application. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-03, 38-14.1-37 
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69-05.2-29-06. Small operator assistance - Data requirements. 

1. The commission ~ will determine the 
collection requirements for--e ach applicant 
app 1 i cants t-o meet the mi11 i mnm r equh eme11 t s To-r 
~ ~- Data collection and analysis 
concurrently with the development of mining 
plans by the operator. The data requirements 
on: 

minimum data 
or group of 
the collectio11 

may proceed 
and reclamation 
will be based 

a . The extent of currently available hydrologic and core 
analysis data for the applicable area provided by the 
commission. 

b . The data collection and analysis guidelines developed and 
provided by the commiss i on . 

2. A determination of the probable hydrologic consequences of the 
mining and reclamation operations, both onsite and offsite, 
shall be made by a qualified laboratory . The data for this 
determination shall include the following specific pr ovisio11s : 

a . 

b . 

The existing and pro j ected surface and ground water 
seasonal flow regime, inc l uding water l eve 1 and wate r 
table evaluations . The commission sh-ai-1- will spec i fy 
duration and return fr equencies t o be used in th e 
determination . 

The existing 
and ground 
measurements 
solids, pH, 
and other 
commission. 

and projected season al quality of the sur f ace 
water reg i me. This sha±± must include 

and estimates of dissolved and suspended 
iron, manganese, surface and channel erosion , 
water quality parameters specified by the 

3 . A statement of the result of test bor i ngs or core samplings 
from the proposed permit area wtrich ~ i11cl ude including : 

a. Logs from any drill holes including ident i fication of each 
stratum and water level penetrated. 

b . The coal seam thickness and its chemical ana l ysis 
including sulfur content . 

c . The chemic al analysis of potentially toxic or 
toxic-forming sections of the overburden, and the chemical 
analysis of the stratum lying immediately underneath the 
coal to be mined . 

4 . The statement by a qua lified la boratory under subsection 3 may 
be wai ved by the comm i ssion by a written determination that 
such the requirements are unnecessary with respect to the 
specific-permit application. 
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5. Data collected under the small operator assistance program 
shafT will be made available to all interested persons, except 
information related to the chemical and physical properties of 
coal. Information regarding the mineral or elemental content 
of the coal which is potentially toxic in the environment 
shafT will be made available. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-03, 38-14.1-37 

69-05.2-29-07. Small operator assistance- Assistance funding. 

1. Funds authorized for the small operator assistance program 
sha±± may not be used to cover state administrative costs or 
the costs of test boring or core sampling. 

2. The commission shafT will, to the extent practicable, 
establish a formula for allocating funds among eligible small 
operators if available funds are ress than those reqoized ~ 
pzovide the sczviccs pozsoant ~ ttri-s chapter insufficient. 
This formula shafT will include such factors as the 
applicant 1 s: 

a. Anticipated date of filing a permit application. 

b. Anticipated date for commencing mining. 

c. Performance history. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-03, 38-14.1-37 

69-05.2-29-08. Small operator assistance- Applicant liability. 

1. The applicant shall reimburse the commission for the cost of 
the laboratory services pezfotmed putsuaat ~ ttri-s chapter if 
the applicant: 

a. Submits false information. 

b. Fails to submit a permit application within one year £rom 
the date oT zcccipt oT after receiving the approved 
laboratory report. 

c. Fails to mine after obtaining a permit. 

d. H the cosnmission £-imts ttrat the applicautrs actual -and 
atLL±butcd annual ptodoction oT earl c.<cceds Produces over 
one hundred thousand tons [90718.47 metric tons] during 
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any year of m1n1ng under the permit for which the 
assistance is provided. 

e. Sells, transfers, or assigns the permit to another person 
and the transferee 1 s total actual and attributed 
production exceeds the one hundred thousand-ton [90718 . 47 
metric-ton] annual production limit during any 
consecutive twelve-month period of the remaining permit 
term. Under this subdivision, the applicant and succes sor 
are jointly and severally obl i gated to reimburse t he 
commission. 

2. The commission may waive the reimbursement obligation if it 
finds that the applicant at all times acted in good faith. 

History: Effective August 1, 1980; amended effective May 1, 1990 . 
General Authority : NDCC 38-14.1-03 
Law Implemented: NDCC 38-14 . 1-03, 38-14 . 1-37 

69-05 .2-30-01. Off-permit use of other minerals. Any operator, 
V'r permittee proposing t-o relliOIIe and utilize any solid, noncoal natural 
resources £rom the petmil a-re-a should submit a p-h!n t-o the commission 
fur approval. including at a minimum th-e following information Sol i d, 
noncoal mineral resources found in the permit area may be used for 
nondetrimented purposes outside the permit area after obtain i ng 
commission approval . Each operator or permittee shall submit a plan and 
map show i ng : 

1. Name and address of the applicant. 

2. Identification o-f the othe-r minerals t-o b-e removed and 
utilized ±n llOildehimental mallllel. Permit number. 

3. A nrap showing the location o-f th-e otiTer minerals t-o be remo11ed 
and identification o-f the permit number. 

4-:- The method t-o be tl'S"C'd t-o r eiiiOve and transport the othe-r 
minerals . Mineral identification, estimated volume, locat i on 
before and after removal, proposed use, and method of 
transport. 

57 4. Any impact the removal will have on the reclamation potential 
of the area. 

&7 5. A description 
othe-r minerals 
permanent. 

location 
Whether 

o-f the proposed nse o-f the 
the use is temporary or 

=r. 6 . Chemical and physical characteristics o-f the othe-r minerals 
that the commission may require for mater i al other than sand , 
grave 1 , and porce 1 an ite. 
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&7 7. The name and address of the owner or owners of record of the 
other minerals, as well as proof, consisting of certified 
copies of the relevant lease agreements, of the operator's 
legal right to remove the 'O'ttreT' minetals them. 

97 8. A statement identifying all applicable statutory requirements 
and how the applicant plans to comply with t1te-s-e requitements 
them. 

+e-:- ~ estimate o-f the volnme o-f 'O'ttreT' minerals ptoposed t-o ~ 
temoced. 

History: Effective August 1, 1980; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-03 

69-05.2-31-01. Training of blasters. 

1. Persons seeking to become certified as 
training including-. hut not limited t-o. 
of blasting operations and state and 
the storage, transportation, and 
Coursework must provide training in 
applications of: 

a. Explosives, including: 

blasters shall receive 
the technical aspects 
federal laws governing 
use of explosives. 
and discuss practical 

(1) Selection of the type of explosives to be used. 

(2) Determination of the properties of explosives which 
will produce desired results at an acceptable level 
of risk. 

(3) Handling, transportation, and storage. 

b. Blast designs, including: 

(1) Geological and topographic considerations. 

(2) Design of a blasthole, with critical dimensions. 

(3) Pattern design, 
blastholes. 

(4) Field applications. 

field layout, and timing of 

c. Loading blastholes, including priming and boostering. 

d. Initiation systems and blasting machines. 

e. Blasting vibrations, airblast, and flyrock, including: 
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· (1) Monitoring techniques. 

(2) Methods to control adverse effects. 

f. Secondary blasting applications. 

g. Current state and federal laws and rules applicable to the 
use of explosives. 

h. Blast records. 

i . Schedules . 

j. Preblasting surveys, including: 

(1) Availability. 

(2) Coverage. 

(3) Use of in-blast design. 

k. Blast-plan requirements. 

l . Certification and train i ng . 

m. Signs, warning signals, and site control . 

n. Unpredictable hazards, including : 

(1) Lightning. 

(2) Stray currents . 

(3) Radio waves. 

(4) Misfires. 

2 . Persons who are not certified and who are assigned to a 
blasting crew or assist in the use of explosives shall receive 
direction and on-the-job training from a blaster. 

3 . Training courses must be given by competent, experienced 
persons at a frequency not to exceed one every three months. 
Courses developed and taught by coal mining industry personnel 
may be approved by the commission for the training c£ persons 
seeking to become certified blasters. 

History: Effective April 1, 1985; amended effective May 1, 1990. 
General Authority: NDCC 38-14 . 1-03 
Law Implemented: NDCC 38-14 . 1-24 
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69-05.2-31-02. Examination of blasters. The commission sha±T 
will ensure that candidates for blaster certification are examined by 
reviewing and verifying: 

1. The competence of persons directly responsible for the use of 
explosives in surface coal mining operations through a written 
examination in technical aspects of blasting and state and 
federal laws and rules governing the storage, use, and 
transportation of explosives including, at a minimtxm, the 
topics set forth in subsection 1 of section 69-05.2-31-01; and 

2. The practical field experience of the candidates as necessary 
to qualify a person to accept the responsibility for blasting 
operations in surface coal mining operations. Such experience 
must demonstrate that the candidate possesses practical 
knowledge of blasting techniques, understands the hazards 
involved in the use of explosives, and otherwise has exhibited 
a pattern of conduct consistent with the acceptance of 
responsibility for blasting operations. 

History: Effective April 1, 1985; amended effective May 1, 1990. 
General Authority: NOCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-31-03. Certification of blasters. 

1. Candidates for blaster certification 
satisfactory must will be certified for 
years. 

examined and 
a period of 

found 
three 

2. Recertification is authorized following either reexamination 
or a demonstration of satisfactory participation in a 
blaster-related refresher course during the term of the 
certification, except that a candidate whose certificate has 
been suspended or revoked may only be recertified following 
reexamination. 

3. No blaster may be recertified two consecutive times unless, 
upon the second application, the applicant successfully passes 
the examination required in section 69-05.2-31-02. 

4. Certified blasters shall take every reasonable precaution to 
protect their certificates from loss, theft, or unauthorized 
duplication. Any such occurrence must be reported immediately 
to the commission. 

5. The conditions for maintaining certification include: 

a. Presentation of the blaster's certificate to the 
commission or its authorized representative upon request. 

b. Blaster's certificates may not be assigned or transferred. 
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c. Blasters may not delegate their responsibility to any 
individual who is not a certified blaster. 

History: Effective April 1, 1985; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-05.2-31-04. Training, examination, and certification of 
blasters - Enforcement. 

1. The commission may, and upon a finding of willful misconduct, 
shall, will suspend or revoke the certification of a blaster 
during the term of the certification or take any other 
necessary action for any of the following reasons: 

a. Noncompliance with any order of the commission. 

b. Unlawful use in the work place of, or current addiction 
to, alcohol, narcotics, or other dangerous drugs. 

c. Violation of any prov1s1on of the state or federal 
explosives laws or rules. 

d. Providing false information or a misrepresentation to 
obtain certification. 

2. Notice and opportunity for hearing must be given prior to the 
suspension or revocation unless it is not practicable, in 
which case notice and hearing must be provided as soon as 
practicable after the suspension, revocation, or other adverse 
action. 

3. Upon notice of a revocation, the blaster shall immediately 
surrender the revoked certificate to the commission. 

History: Effective April 1, 1985; amended effective May 1, 1990. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 
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TITLE 75 

Department of Human Services 
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MAY 1990 

STAFF COMMENT: Chapter 75-02-05.1 contains all new material but is not 
underscored so as to improve readability. 

AGENCY SYNOPSIS: Chapter 75-02-05 . 1 was adopted by the Department of 
Human Services as an interim final rule effective October 1, 1989. 

Federal law (42 U.S.C. § 1396r(h)) requires that each state establish 
certain specified remedies as part of the enforcement process associated 
with nursing facility surveys. Those remedies are required to be 
established by statute or regulation, and to be effective not later than 
October 1, 1989 . Accordingly, the department made a finding that 
emergency rulemaking was necessary because a delay in rulemaking was 
likely to cause a loss of revenues appropriated to support a duty 
imposed by law upon the department. 

The proposed rules are based on the requirements of 42 U.S.C. § 1396r(h) 
for the creation of an enforcement process to be applied upon a finding 
that a nursing facility no longer meets the requirements of 42 U.S.C. § 
1396r(b) (requirements relating to provision of services), 42 U.S.C. § 
1396r(c) (requirements relating to residents• rights), or 42 U.S.C . § 
1396r(d) (requirements relating to administration and other matters), or 
rules, regulations, or policies adopted to implement those statutory 
requirements. 

The proposed rules classify violations in terms of severity. The rules 
also classify violations in terms of the efforts made by the facility to 
ameliorate the deficiency or any adverse outcome to residents because of 
the deficiency. The department is obliged to impose incrementally more 
severe sanctions with respect to violations that are repeated, 
uncorrected, pervasive, or present a threat to the health, safety, or 
welfare of the residents. The department is obliged to consider eight 
factors in determining the sanction to be imposed. Ten different 
sanctions are available, including four (the most severe) specifically 
required by federal law. 
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The Department of Health and Consolidated Laboratories, as the survey 
agency, undertakes the survey of .. the faci 1 i ty. If defi ci enci es are 
found, the survey agency determines if it will recommend the imposition 
of a sanction. That recommendation is conveyed to the Director of the 
Division of Medical Services of the Department of Human Services. If a 
violation is found that immediately jeopardizes the health or safety of 
one or more residents, the survey agency 1 s recommendation must be 
transmitted to the director within two working days. 

The director must issue a written order identifying violations and 
sanctions imposed. The facility may request reconsideration. If the 
facility is dissatisfied with the decision, on a timely request for 
reconsideration, it may appeal and secure an administrative hearing in 
review of the decision to impose a sanction. A final decision made by 
the department on such an appeal may be in turn appealed to the North 
Dakota District Court pursuant to the provisions of North Dakota Century 
Code chapter 28-32. 

Section 
75-02-05.1-01 
75-02-05.1-02 
75-02-05.1-03 
75-02-05.1-04 
75-02-05.1-05 
75-02-05.1-06 
75-02-05.1-07 
75-02-05.1-08 

75-02-05.1-09 

75-02-05.1-10 
75-02-05.1-11 
75-02-05.1-12 
75-02-05.1-13 

CHAPTER 75-02-05.1 
NURSING HOME SANCTIONS 

Purpose 
Authority and Objective 
Definitions 
Provision of Sanctions 
Survey Agency Recommendations 
Imposition of Sanctions 
Scope of Sanctions 
Determination of Amount of Civil Money 

Penalties 
Prohibition on Submission of Claims 

Through Other Providers 
Order and Notice of Order 
Request for Reconsideration 
Appeals 
Application 

75-02-05.1-01. Purpose. This chapter is intended to conform 
North Dakota law to the requirements of 42 U.S.C. 1396r(h) by the 
creation of an enforcement process to be applied upon a finding, on the 
basis of a standard, extended, or partial extended survey of a nursing 
facility, or otherwise, that a nursing facility no longer meets the 
requirements of 42 U.S.C. 1396r(b) (requirements relating to provision 
of services), 42 U.S.C. 1396r(c) (requirements relating to residents• 
rights), or 42 U.S.C. 1396r(d) (requirements relating to administration 
and other matters), or of rules, regulations, or policies adopted to 
implement those requirements. 

History: Effective October 1, 1989. 
General Authority: NDCC 50-24.1-04 
Law Implemented: NDCC 42 USC 1396r(h) 
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75-02-05.1-02. Authority and objective. The department of human 
serv i ces is authorized by North Dakota Century Code section 50-24.1-04 
to adopt such rules as are necessary to qualify for any federal funds 
available through the medical assistance program . The provision of an 
enforcement process to address deficiencies in nursing facilities is 
made a condition for approval of a state plan for medical ass i stance by 
42 U. S.C. 1396r(h)(2)(8). No federal funds will be obtained pursuant to 
North Dakota Century Code chapter 50-24.1 in the event that the North 
Dakota state plan for medical assistance is not approved. 

History: Effective October 1, 1989. 
General Authority: NDCC 50-24 . 1-04 
Law Implemented: NDCC 42 USC 1396r(h) 

75-02-05.1-03. Definitions. 

1. 11 Class A violation 11 refers to a condition of participat i on 
(level A requirement) or, in the case of an intermediate care 
facility, a standard found out of compliance that immediately 
jeopardizes the health or safety of one or more residents. 

2. 11 Class 8 violation 11 refers to a condition of participat i on 
(level A requirement) or, i n the case of an intermediate care 
facility, a standard found out of compliance that has the 
potential for caus i ng a direct and substantial threat to the 
health , safety , welfare, or rights of one or more residents, 
or unauthorized removal of a posted notice of sanction . 

3. 11 Class C violation 11 refers to a standard or element (leve l 8 
requirement) found to be or to have been out of compliance on 
consecutive surveys or visits, or failure to inform a caller 
inquir i ng about the availability of beds in the facil i ty of 
the violations that are the subject of an order impo si ng 
sanctions . 

4 . 11 Director 11 means the director of the 
services of the department of human 
director 1 s designee. 

division of med i cal 
services, or the 

5. 11 Facility 11 or 11 nursing facility 11 means an institution (or a 
distinct part of an institution) which: 

a. Is primarily engaged in providing to residents: 

(1) Skilled nursing care and related services for 
residents who require medical or nursing care; 

(2) Intermediate care facility nursing care and related 
services for residents who require medical or nursing 
care; 
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b. 

(3) Rehabilitation services for the rehabilitation of 
injured, disabled, or sick persons; or 

(4) On a regular basis, health-related care and services 
to individuals who because of their mental or 
physical condition require care and services (above 
the level of basic care) that can be made available 
to them only through institutional facilities; 

Is required to have in effect a transfer agreement 
(meeting the requirements of 42 U.S.C. 1395x(1)) with one 
or more hospitals having agreements in effect under 42 
U.S.C. 1395cc; and 

c. Is required to meet the requirements for a nursing 
facility described in 42 U.S.C. 1396r(b), (c), and (d). 

6. 11 Initial deficiency 11 means the first occurrence of a violation 
recorded by the survey agency, including violations found 
during a standard survey, during an extended survey, in 
response to a complaint investigation visit, or otherwise. 
Initial deficiencies may include violations that occurred at a 
time prior to the date of the survey or visit even if those 
violations no longer exist at the time of the survey or visit. 

7. 11 Repeat deficiency 11 means a violation which is substantially 
similar to a violation cited within the thirty-six preceding 
months. 

8. "Secretary" means the secretary of the United States 
department of health and human services. 

9. "Subsequent deficiency 11 means a new violation, related to a 
situation or problem which produced an initial deficiency, 
which causes that situation or problem to continue, and which 
is identified by a surveyor on a resurvey or revisit. 

10. "Survey agency" means the department 
consolidated laboratories. 

History: Effective October 1, 1989. 
General Authority: NDCC 50-24.1-04 
Law Implemented: NDCC 42 USC 1396r(h) 

of health and 

75-02-05.1-04. Provision of sanctions. The department of human 
services may impose any sanction described in section 75-02-05.1-07 if 
it is found that a nursing facility no longer meets a requirement of 42 
U.S.C. 1396r(b), (c), or (d), and it is further found that the 
facility 1 s deficiencies: 

1. Immediately jeopardize the health or safety of its residents, 
in which case the director shall immediately recommend the 
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appointment of a receiver, as provided for in North Dakota 
Century Code chapter 23-16.1, and as specified in subsection 9 
of section 75-02-05.1-07, or terminate the facility•s 
participation in the medical assistance program, and may 
provide, in addition, for one or more of the other sanctions 
described in section 75-02-05.1-07; or 

2 . Do not immediately jeopardize the health or safety of its 
residents, in which case the department may: 

a. Terminate the facility•s participation under the state 
plan; 

b. Provide for one or more of the remedies described in 
section 75-02-05.1-07; or 

c. Do both . 

History: Effective October 1, 1989. 
General Authority: NDCC 50-24.1-04 
Law Implemented: NDCC 42 USC 1396r(h) 

75-02-05.1-05. Survey agency recommendations . The survey agency 
may recommend the imposition of sanctions based on a determination that 
a nursing facility no longer meets the requirements of 42 U.S.C. 
1396r(b), (c), or (d), or of rules, regulations, or policies adopted to 
implement those requirements. If the survey agency determines that the 
facility no longer meets those requirements, the survey agency may 
commence the procedure for imposition of sanctions. 

1. If a class A violation is determined, within two working days 
of that determination, the survey agency shall prepare and 
transmit to the director a recommendation for the imposition 
of a sanction . 

2. If a class B or class C violation is determined, within ten 
calendar days of that determination, the survey agency shall 
prepare and transmit to the director a recommendation for the 
imposition of a sanction. 

3. The survey agency•s recommendation may specify a sanction, the 
factors which support the imposition of that sanction, and the 
factors which would support the termination of that sanction. 
The survey agency may support the recommendation with 
information secured during a survey, or otherwise. 

4. The director shall consider the recommendation of the survey 
agency in rendering a determination under section 
75-02-05.1-06. If the director preliminarily determines to 
impose no sanction, or to impose a sanction different than 
that recommended by the survey agency, the director shall 
first so inform the survey agency. The survey agency may then 
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supplement the information furnished with its recommendation, 
and the director shall consider supplemental information 
furnished by the survey agency in rendering a determination 
under section 75-02-05.1-06. 

5. If the facility asserts that the conditions or circumstances 
giving rise to the sanction have been corrected, the facility 
may declare its assertions in writing to the survey agency and 
to the director. The survey agency shall review the facility 
and shall promptly transmit to the director its 
recommendations concerning the termination of the sanction. 
If the survey agency recommends termination of the sanction, 
that recommendation must specify the date upon which the 
conditions or circumstances giving rise to the sanction appear 
to have been corrected. 

History: Effective October 1, 1989. 
General Authority: NOCC 50-24.1-04 
Law Implemented: NOCC 42 USC 1396r(h) 

75-02-05.1-06. Imposition of sanctions. 

1. The determination of appropriate sanctions must be at the 
discretion of the director, except that the appointment of a 
receiver must be as provided in North Dakota Century Code 
chapter 23-16.1. The director shall provide for the 
imposition of incrementally more severe sanctions for 
violations that are repeated, uncorrected, pervasive, or 
present a threat to the health, safety, or welfare of the 
residents. 

2. The following factors must be considered in determining the 
sanction to be imposed: 

a. Seriousness of the violation; 

b. Extent of the violation; 

c. History of prior violations; 

d. Prior imposition of sanctions; 

e. Prior provision of provider information and training; 

f. Willingness of facility management to adhere to program 
rules; 

g. Agreement to make restitution to residents, the medical 
assistance program, or other third party payers; and 

h. Actions taken or recommended by peer groups or licensing 
boards. 
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3. A sanction, once imposed, must continue until the facility has 
demonstrated that the conditions or circumstances giving rise 
to the sanction have been corrected. 

4. When a facility has been subjected to a sanction imposed by 
the secretary, under authority of 42 U.S.C. 1396r(h)(3), (4), 
or (5), the provisions of 42 U.S.C. 1396r(h)(6) must govern 
the imposition of a sanction by the director. 

History: Effective October 1, 1989. 
General Authority: NDCC 50-24.1-04 
Law Implemented: NDCC 42 USC 1396r(h) 

75-02-05.1-07. Scope of sanctions. The following sanctions may 
be imposed upon a finding that a nursing facility no longer meets the 
requirements of 42 U.S.C. 1396r(b), (c), or (d): 

1. Preparation, by the facility, of a directed plan of correction 
which is subject to the approval of the director. 

2. Transfer to a closed-end provider agreement not to exceed 
twelve months. 

3. Mandatory attendance at provider information sessions. 

4. One hundred percent review of the facility 1 s claims prior to 
payment. 

5. Denial of payment with respect to any individual admitted to 
the nursing facility after receipt of the order. Denial of 
payment may not provide a basis for discharge or transfer of 
the individual. 

6. 

7. 

A ban on 
temporarily 
theraupeutic 
thereafter. 

the admission 
absent from 
leave, on 

of residents except those who were 
the facility, on hospital or 

the date of receipt of the order or 

Denial of 
the order. 
discharge, 
facility . 

payment for any service furnished after receipt of 
Denial of payment may not provide a basis for 

transfer, or denial of service to a resident of the 

. 8. A civil money penalty, not exceeding one hundred fifty dollars 
per licensed facility bed, assessed, with interest at the 
legal rate, up to a maximum of ten thousand dollars, for each 
day the violation existed or continues to exist. 

9. The appointment of a receiver to oversee the operation of the 
facility and to assure the health and safety of the facility•s 
residents, where there is a need for temporary management 
while: 
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a. There is an orderly closure of the facility; or 

b. Improvements are made in order to bring the facility into 
compliance with the requirements of 42 U.S.C. 1396r(b), 
(c), and (d). 

10. In the case of an emergency, closure of the facility or 
transfer of facility residents to other facilities, or both. 

History: Effective October 1, 1989. 
General Authority: NDCC 50-24.1-04 
Law Implemented: NDCC 42 USC 1396r(h) 

75-02-05.1-08. Determination of amount of civil money penalties. 
A facility which has been subjected to the imposition of a sanction 
under subsection 8 of section 75-02-05.1-07 is liable to the state for 
each day the violation existed or continues to exist. A violation must 
be presumed to continue to exist from the time it is found until the 
director finds it to have been corrected. The amount of the civil money 
penalty must be determined as follows: 

1. For each class A violation, not more than fifty dollars per 
licensed facility bed; 

2. For each class B violation, not more than twenty-five dollars 
per licensed facility bed; 

3. For each class C violation, not more than ten dollars per 
licensed facility bed; 

4. For each subsequent finding of a violation, one and one-half 
times the penalty imposed for the initial violation; and 

5. For each repeat violation, not more than three times the 
amount otherwise provided for under subsection 1, 2, or 3. 

History: Effective October 1, 1989. 
General Authority: NDCC 50-24.1-04 
Law Implemented: NDCC 42 USC 1396r(h) 

75-02-05.1-09. Prohibition on submission of claims through other 
providers. No facility which is subject to a suspension or termination 
from participation or to any limitation or denial of payment shall 
submit claims for payment, either directly or through any clinic, group, 
corporation, or other association, to the division of medical services 
or any fiscal agent for any services or supplies provided under the 
medical services program except for any services or supplies provided 
prior to the effective date of imposition of the remedy. The submission 
of any claim in violation of this section may subject the provider 
submitting the claim to sanctions under this chapter or chapter 
75-02-05. 
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History: Effective October 1, 1989. 
General Authority: NDCC 50-24.1-04 
Law Implemented: NDCC 42 USC 1396r(h) 

75-02-05.1-10. Order and notice of order. 

1. Upon a determination that the circumstances make the 
imposition of a sanction appropriate, the director shall issue 
a written order identifying the violations and the sanction 
imposed. If the violations are of a nature to require the 
imposition of an incrementally more severe sanction, the order 
must identify the reasons therefor. A copy of the order must 
be sent by registered or certified mail, return receipt 
requested, to the facility, the facility's owner, the 
facility's administrator, or head of the facility's governing 
board; or hand delivered to the facility's owner, the 
facility's administrator, or the head of the facility's 
governing board. A copy of the order must be furnished to the 
survey agency. The order may specify the terms or conditions 
under which the sanction will be terminated. The order must 
also advise the facility of the right to seek reconsideration. 

2. When a facility has been subjected to a sanction, the director 
may notify, as appropriate, applicable professional licensing 
agencies, boards of registration or licensure, and federal, 
state, or county agencies of the circumstances and the 
sanctions imposed. 

3. When a facility has been subjected to a sanction, the director 
shall notify the long-term care ombudsman and the county 
social service board of each county within seventy-five miles 
[120.7 kilometers] of the location of the facility. Each 
county social service board so notified shall post, in a 
prominent place within its office, the name and location of 
the facility and the sanction. The posting must remain in 
place for the entire period of any sanction other than closure 
or termination from the program and for the first ninety days 
of a closure or termination. 

4. When a facility has been subjected to a sanction, the facility 
shall place notices of the sanction, supplied by the 
department, at all facility entrances and exits. In the event 
a sanction was imposed under subsection 6, 9, or 10 of section 
75-02-05.1-07, the facility shall inform every person 
inquiring by telephone about the availability of beds in the 
facility of the violations and the sanctions imposed. 
Unauthorized removal of a posted notice, or failure to so 
inform a telephone caller, is a class 8 violation. The 
director may also require the facility to purchase space in 
the print media to achieve the public dissemination of 
information concerning any sanction. 
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History: Effective October 1, 1989. 
General Authority: NDCC 50-24.1~04 
Law Implemented: NDCC 42 USC 1396r(h) 

75-02-05.1-11. Request for reconsideration. 

1. Within fifteen days after receipt of the order, the facility 
may request reconsideration by the director. Within fifteen 
days after receipt of a request for reconsideration, the 
director shall grant or deny the request for reconsideration 
and may suspend the imposition of any sanction except one 
imposed under subsection 9 or 10 of section 75-02-05.1-07, 
pending a decision on reconsideration. 

2. A request for reconsideration must, in any event, be denied 
unless it identifies, with specificity, each disputed 
violation and states the factual basis for its contention that 
the violation was erroneously determined. The correction of 
the factors which led to the determination of a violation may 
not be asserted as a basis for a request for reconsideration. 

3. If the director denies the request for reconsideration, the 
director shall notify the facility in writing of that 
decision. If the denial was for any reason other than a 
failure of the request to conform to the requirements of 
subsection 2, the notice must advise the facility of the right 
to appeal. 

4. If the director determines to undertake reconsideration, the 
decision on reconsideration must be rendered within forty days 
after the issuance of the order. The notice of decision on 
reconsideration must advise the facility of the right of 
appeal. 

5. If the facility fails to file a timely request for 
reconsideration which conforms to the requirements of 
subsection 2, the order is final in all respects, and no 
further administrative or judicial review is available. 

History: Effective October 1, 1989. 
General Authority: NDCC 50-24.1-04 
Law Implemented: NDCC 42 USC 1396r(h) 

75-02-05.1-12. Appeals. 

1. A facility dissatisfied with a decision on a timely request 
for reconsideration, which conforms to the requirements of 
subsection 2 of section 75-02-05.1-11, may appeal. An appeal 
may be perfected by mailing or delivering the information, 
described in subdivisions a through d, to the appeals referee 
supervisor, department of human services, state capitol, 
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Bismarck, North Dakota, so that the mailed or delivered 
material arrives at the office of the appeals referee 
supervisor on or before 5:00 p.m. on the thirty-first day 
after the date of the determination of the director made with 
respect to a request for reconsideration. An appeal under 
this section is perfected only if accompanied by written 
documents including all of the following information: 

a. A copy of the notice received from the director advising 
of the director•s decision on the request for 
reconsideration; 

b. A statement of each disputed violation and the reason or 
basis in fact for the dispute; 

c. The authority in statute or rule upon which the appeal ing 
party relies for each disputed item; and 

d. The name, address, and telephone number of the person upon 
whom all notices will be served regarding the appeal . 

2. The appeal must be considered as provided for in chapter 
75-01-03. The dispositive issue must be whether the violation 
occurred, not whether the violation has been corrected. 

History: Effective October 1, 1989. 
General Authority:. NDCC 50-24.1-04 
Law Implemented: NOCC 42 USC 1396r(h) 

75-02-05.1-13. Application. This chapter must be applied on or 
after October 1, 1989. An appeal may not suspend or delay the 
imposition of a remedy under this chapter. All civil penalties received 

/ pursuant to this chapter must be paid into a special fund of the 
department of human services for the cost of implementation of this 
chapter, to be applied to the protection of the health or property of 
residents or patients of facilities that the director or the secretary 
finds in violation, including payment for the costs for relocation of 
patients, maintenance of temporary management to operate a facility 
pending correction of a violation or closure of the facility, and for 
reimbursement to residents and patients for personal funds lost due to a 
cited violation. 

History: Effective October 1, 1989. 
General Authority: NDCC 50-24.1-04 
Law Implemented: NDCC 42 USC 1396r(h) 

STAFF COMMENT: Article 75-06 contains all new material but is not 
underscored so as to improve readability. 
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ARTICLE 75-06 

VOLUNTARY ADMISSION TO PUBLIC TREATMENT FACILITIES 

Chapter 
75-06-01 
75-06-02 

Section 
75-06-01-01 
75-06-01-02 
75-06-01-03 
75-06-01-04 
75-06-01-05 
75-06-01-06 
75-06-01-07 

Voluntary Admission to State Hospital 
Voluntary Admission to Other Public Treatment 

Facilities 

CHAPTER 75-06-01 
VOLUNTARY ADMISSION TO STATE HOSPITAL 

Definitions 
Standards for Voluntary Admission 
Where Application Made 
Application Content 
Application Procedures 
Emergency 
Nonemergency Walk-ins 

75-06-01-01. Definitions. The terms used throughout this article 
have the same meaning as in North Dakota Century Code chapter 25-03.1, 
except: 

1. 11 Emergency services 11 means a service that is available at all 
times to handle crisis situations. 

2. 11 Licensure standards" means the human service center licensure 
standards promulgated in article 75-05. 

3. 11 Regional human service center 11 means a facility which was 
established in accordance with the provisions of North Dakota 
Century Code section 50-06-05.3. 

4. "State hospital" means the state hospital at Jamestown, North 
Dakota. 

History: Effective May 1, 1990. 
General Authority: NDCC 25-02-03, 25-03.1-04 
Law Implemented: NDCC 25-02-03, 25-03.1-04 

75-06-01-02. Standards for voluntary admission. A request for 
voluntary admission to the state hospital must be made to a regional 
human service center and may be made by or on behalf of any person who 
is mentally ill, chemically dependent, or who exhibits demonstrable 
symptoms of mental illness or chemical dependency. A determination that 
inpatient care and treatment is necessary will be made primarily upon 
the basis of medical necessity. A judgment that admission to the state 
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hospital is medically necessary will be based upon the presence of 
symptoms of psychiatric illness and other factors which include, but are 
not limited to, the following: 

1. Suicidal acts, gestures, or intent. 

2. Homicidal intent or dangerousness to others. 

3. Medical emergencies which would include postconvulsive 
confusional states, amnestic states, delirious episodes, and 
acute life-threatening drug toxicities, including alcohol 
intoxication. 

4. Aggressive, irrational, out-of-control behavior. 

5. Unmanageable psychotic, schizophrenic, toxic, or depressed 
states . 

6. Organic brain syndromes regardless of etiology. 

7. Self-destructive, compulsive behavior where outpatient 
treatment has failed and the patient is unable to function 
with less restrictive means of treatment. 

8. Any other condition, symptom, or behavior related to mental 
illness or chemical dependency which, in the judgment of a 
physician or psychiatrist, necessitates inpatient treatment, 
because such condition, symptom, or behavior cannot be 
tolerated by the patient or the community . 

History: Effective May 1, 1990. 
General Authority: NOCC 25-02-03, 25-03.1-04 
Law Implemented: NOCC 25-02-03, 25-03.1-04 

75-06-01-03. Where application made. An application for 
voluntary admission to the state hospital must be made to the regional 
human service center in the region containing the county of residence of 
the applicant, or in any region in which the applicant is present. 

History: Effective May 1, 1990. 
General Authority: NDCC 25-02-03, 25-03.1-04 
Law Implemented: NOCC 25-02-03, 25-03.1-04 
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75-06-01-04. Application content. An application for voluntary 
admission to the state hospital must be documented on forms provided by 
the department, and must elicit such information as the department deems 
necessary to determine the appropriateness of inpatient care and 
treatment. 

History: Effective May 1, 1990. 
General Authority: NDCC 25-02-03, 25-03.1-04 
Law Implemented: NDCC 25-02-03, 25-03.1-04 

75-06-01-05. Application procedures. 

1. An application for voluntary admission to the state hospital 
must be processed in a reasonably prompt manner utilizing the 
intake, admission, and client referral procedures contained in 
chapter 75-05-04. 

2. If an emergency exists threatening the life or health of an 
applicant or any other person, the emergency service 
procedures contained in chapter 75-05-03 must be utilized or a 
direct referral to the state hospital may be made. 

History: Effective May 1, 1990. 
General Authority: NDCC 25-02-03, 25-03.1-04 
Law Implemented: NDCC 25-03.1-04 

75-06-01-06. Emergency. If an emergency exists which threatens 
the life or health of the applicant or any other person, an application 
for voluntary admission may be made directly to the state hospital, 
which shall cause an immediate examination of the applicant and do one 
of the following: 

1. Admit the applicant for inpatient care and treatment if the 
standards for voluntary admission contained in section 
75-06-01-02 are met; or 

2. Refer the applicant to a less restrictive treatment program or 
facility, if appropriate. 

History: Effective May 1, 1990. 
General Authority: NOCC 25-02-03, 25-03.1-04 
Law Implemented: NDCC 25-03.1-04 

566 



75-06-01-07. Nonemergency walk-ins. If, in the judgment of a 
state hospital physician or psychiatrist, an application for admission 
by a walk-in applicant is not an emergency, the applicant must be 
referred to the appropriate human service center for intake. 

History: Effective May 1, 1990. 
General Authority: NDCC 25-02-03, 25-03.1-04 
Law Implemented: NDCC 25-03.1-04 

CHAPTER 75-06-02 
VOLUNTARY ADMISSION TO OTHER PUBLIC TREATMENT FACILITIES 

Section 
75-06-02-01 
75-06-02-02 

Application Standards for Voluntary Admission 
Application Procedures 

75-06-02-01. Application standards for voluntary admission. An 
application for admission to a public treatment facility, other than the 
state hospital, may be made by or on behalf of any person who is 
mentally ill or chemically dependent or who has demonstrable symptoms of 
mental illness or chemical dependency. 

History: Effective May 1, 1990. 
General Authority: NDCC 25-03.1-04, 50-06-05.2 
Law Implemented: NDCC 25-03.1-04, 50-06-05.2 

75-06-02-02. Application procedures. 

1. An application for voluntary admission to a public treatment 
facility, other than the state hospital, must be processed by 
the human service center utilizing the intake, admission, and 
client referral procedures contained in the human service 
center licensure standards, chapter 75-05-04. 

2. If an emergency exists, threatening the life or health of the 
applicant or any other person, the emergency service 
procedures contained in chapter 75-05-03 must be utilized. 

History: Effective May 1, 1990. 
General Authority: NDCC 25-03.1-04, 50-06-05.2 
Law Implemented: NDCC 25-03.1-04, 50-06-05.2 
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I 

JUNE 1990 

AGENCY SYNOPSIS: Federal law (42 U.S.C. Section 1396a(a)(13)(A)) 
requires, as a condition of approval of a state plan for Medical 
Assistance, that nursing home rates be set in a manner which the state 
finds, and makes assurances satisfactory to the Secretary of Health and 
Human Services, are reasonable and adequate to meet the costs which mu5t 
be incurred by efficiently and economically operated facilities in order 
to provide care and services in conformity with applicable state and 
federal laws, regulations, and quality and safety standards. North 
Dakota law (North Dakota Century Code section 50-24.4-02) grants 
ratesetting authority to the Department of Human Services, with respect 
to all residents of North Dakota nursing homes, which qualify as vendors 
of Medical Assistance. The North Dakota law was required to be 
implemented on January 1, 1990. 

In order to comply with this requirement, the Department of Human 
Services commenced emergency rulemaking by adopting proposed amendments 
to North Dakota Administrative Code chapter 75-02-06, 11 Ratesetting for 
Nursing Home Care 11

, as an interim final rule effective January 1, 1~90. 

The department made a finding that emergency rulemaking was necessary 
because a delay in rulemaking was likely to cause a loss of revenues 
appropriated to support a duty imposed by law upon the department. 

The proposed amendments were based on the ratesetting requirements of 42 
U.S.C. Section 1396a(a)(13)(A) and North Dakota Century Code section 
50-24.4-02, in particular, and on North Dakota Century Code chapter 
50-24.4, in general. The provisions of North Dakota Administrative Code 
chapter 75-02-06, without amendment, would have required the 
establishment of rates which would not have taken into consideration 
certain costs which are ordinarily incurred in the provision of services 
to private-pay residents. The regulations in existence prior to 
January 1, 1990, also provided certain limitations on the accumulation 
of capital by nursing _ facilities. The amendments allow the 
establishment of rates which are more consonant with a ratesetting 
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process applicable to all rate payers, and which consider all 
resident-generated revenues received by the nursing facility. The final 
rule adopted, after consideration of all written and oral submissions 
respecting the interim final rule, is substantially similar to the 
interim final rule. 

The amendments recognize that North Dakota Century Code chapter 50-24.4 
is a complex and detailed statute, which substantially limits the 
options and choices available to the department in establishing rates. 
The amendments could not merely repeat or paraphrase the text of the 
statute which is implemented and received the Attorney General 1 s 
approval as to legality. Therefore, these rules must be read in 
conjunction with the prov1s1ons of North Dakota Century Code chapter 
50-24.4 in order for a user to develop a complete understanding of 
ratesetting practice. For the convenience of users, the department has 
also developed and published a 11 Rate Setting Manual for Nursing 
Facilities 11

, which combines the content of North Dakota Administrative 
Code chapter 75-02-06 and North Dakota Century Code chapter 50-24.4. 
This manual is intended to advise and guide the agency and the public 
concerning activities of the agency which are otherwise prescribed by 
rule or statute. 

North Dakota Administrative Code chapter 75-02-06 contains 25 sections. 
They are: 

Section 75-02-06-01 Definitions: Defines 35 
chapter. Numerous definitions are deleted to avoid 
conflict with 17 definitions found in North Dakota 
50-24.4-01. 

terms used in the 
duplication of or 

Century Code section 

Section 75-02-06-02 Financial Reporting Requirements: Describes 
ratesetting financial reports which the facility must submit for 

purposes, and provides for an audit of those reports. 

Section 75-02-06-02.1 
fundamental principles 
resident-related costs. 

General Cost 
involved 

Principles: Sets 
in establishing 

forth four 
reasonable 

Section 75-02-06-02.2 Direct Care Costs: Identifies and describes 
appropriate therapy and nursing costs for inclusion in the rate as 
direct care costs. 

Section 75-02-06-02.3 - Other Direct Care Costs: 
of costs, related to direct care, for inclusion in 
direct care costs. 

Identifies five types 
the rate as other 

Section 75-02-06-02.4 - Indirect Care Costs: Identifies seven types of 
indirect care costs for inclusion in the rate as indirect care costs. 

Section 75-02-06-02.5 Property Costs: Identifies property-related 
costs and other passthrough costs which may be included in the rate. 
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Section 75-02-06-02.6 Cost Allocations: Requires direct costing of 
allowable costs whenever possible, and provides an allocation 
methodology for facilities which cannot direct cost. 

Section 75-02-06-03 Depreciation: Provides a method for allocating 
the capital costs of depreciable assets over the useful life of the 
assets. The resultant depreciation amounts are treated as costs in the 
fiscal periods to which they are allocated. 

Section 75-02-06-04 -Interest Expense: Provides for the allowance of 
reasonable interest as a cost, and sets forth requirements relating to 
interest expense. 

Section 75-02-06-04.1 Funded Depreciation : 
accumulate funds to replace depreciating assets. 

Allows a facility to 

Section 75-02-06-05 Compensation: Limits compensation for top 
management personnel to an amount equal to the 11 highest market-driven 
compensation of an administrator employed by a freestanding facility 11

• 

Section 75-02-06-06 Return on Investment: No amendment to this 
section was made. 

Section 75-02-06-06.1- Home Office Costs : Provides for the recognit t on 
of properly allocable costs of home offices of chain organizations. 

Section 75-02-06-07 - Related Organization: Limits the allowable costs 
of services for facilities and supplies, furnished to a provider by a 
related organization, to the lower of the cost to the related 
organization or the price of comparable services, facilities, or 
supplies purchased elsewhere primarily in the local market. 

Section 75-02-06-08 Ren t al Expense Paid to a Related Organization: 
With respect to facilities leased from a related organization, limits 
the allowable rental costs to allowable costs of ownership. 

Section 75-02-06-09 Taxes: Treats required taxes as an allowable 
cost, and requires the facility to take advantage of exemptions to 
taxes. Treats special assessments as capital investments. 

Section 75-02-06-10- Bad Debts: Allows the cost of bad debts, prov i ded 
the facility makes a significant effort to collect bad debts and has an 
aggressive policy of avoiding bad debt expense. 

Section 75-02-06-11 Startup Costs: Allows startup costs, incurred 
prior to commencement of operations, as a part of the capital costs of a 
facility. 

Section 75-02-06-12 Offsets 
which must be subtracted from 
allowable. 

to Costs: 
related 
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Section 75-02-06-12.1 Nonallowable Costs: Lists 29 costs which are 
properly not includable in establishing the rate for care. 

Section 75-02-06-14 Resident Days: Identifies those days of service 
for which the facility may charge a resident. 

Section 75-02-06-16 Rate Determinations: Describes the method by 
which rates are set, provides limitations on rates, describes adjustment 
factors and rate adjustments, provides for rate payments, describes a 
method for setting rates for partial years, and establishes a mechanism 
for one-time adjustments to rates when necessary to meet certification 
standards, for unforeseeable expenses, and for certain changes in 
historical operating costs. 

Section 75-02-06-17 - Classifications: Requires resident classification 
reviews and describes the requirements for each classification. 

Section 75-02-06-18 Reviewer Criteria: Sets standards for the 
certification of nurses to do resident classification reviews. 

These rules implement statutory requirements that rates be equalized for 
private-paying residents and residents whose care is paid for through 
the Medicaid program. They also implement statutory requirements that 
the facility be paid for services in an amount which relates directly to 
the care needs of the residents. This later requirement is usually 
referred to as 11 case-mix reimbursement 11

• 

75-02-06-01. Definitions. In this chapter, unless the context or 
subject matter requires otherwise: 

1. 11 Accrual basis 11 means the recording of revenue in the period 
when it is earned, regardless of when it is collected, and the 
recording of expenses in the period when incurred, regardless 
of when they are paid. 

2. 11 Actual rate 11 means the facility rate for each cost category 
calculated using allowable historical operating costs and 
adjustment factors. 

3. 11 Adjustment factors" means indices used to adjust reported 
costs for inflation or deflation based on forecasts for the 
rate year. 

4. "Admission" means any time a resident is admitted to the 
facility from an outside location, including readmission 
resulting from a resident being hospitalized. 

5. "Allowable cost" means 
appropriate adjustments 
regulations. 

the faci 1 ity • s 
as required by 

actual 
medical 

cost after 
assistance 

5-'7 .1l.frad debts" l1t'e'a1TS tiTc:rse amonnts considered t'O' be llltcollectible 
from acconnls and :rrotes recei11ahle. 
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"'r.- "Chatit~ allowances" I1Te'l!1TS th-e reductions -in charges ~by 
th-e pt ov idet. o-f set vices because o-f patient indigence . 

6. 11 Chain organization 11 means a group of two or more health care 
facilities which are owned, leased, or, through any other 
device, controlled by one business entity. This includes not 
only proprietary chains, but also chains operated by various 
religio us and other charitable organizations. A chain 
organization may also include business organizations which are 
engaged in other activit i es not directly related to health 
care . 

7. 11 Community contribution 11 means contributions to c1v1c 
org anizations and sponsorship of community activities . It 
does not include donations to charities . 

8. 11 Cost category 11 means the c l ass ification or group ing of 
similar or related costs for purposes of reporting, the 
determination of cost limitations, and determinat io n of rates. 

57 9. 11 Cost center 11 means a division, department, or subdivision 
thereof, group of services or employees or both, or any unit 
or type of activity into which functions of a facility are 
divided fo r purposes of cost assignment and allocations . 

6-:- ..u..eo-st findiug" ntealTS ttre process o-f aual~zing th-e~ derived 
£-rom ttre accounts otdiuatily kept by th-e provider t-o ascettaiu 
c-orl-s o-f ttre various types o-f services teudeted , ±t ±s ttre 
detetminatiou o-f tiTe-s-e c-orl-s by the allocation o-f dhect c-orl-s 
-and proration O'"f indirect costs . 

:r-:- "Courtesy allowauce" llted1'tS a teductiou -in charges -in ttre :form 

o-f allowauces t-o physiciaus , cletg~, -and others -for services 
received £-rom ttre ptovidet . 

B-:- "Consumet pr±ee -inde?c ECP!l" nreans th-e economic indicator 
selected by ttre North Dakota office o-f mauagement -and budget 
a-s th-e ~ -for fotecastiug changes -in C"O"S'l-s within the state 
o-f North Dakota . 

97 "Bail~ ro-om~ meaus , when applied t-o ttre charge t-o ptivate 
pay patients, ttre rat-e wh-±eh iucludes rl± ±te1lts O"'' setvxces 
futuished a-s a part o-f ttre rat-e pa-id -for 1nedical assistauce 
eligible patients, whether O"'' not a particular ±+em O"'' setvice 
±s regarded by a facilit~ a-s special O"'' aucillaty . 

10. 11 Cost report 11 means the department approved form for reporting 
costs, statistical data, and other relevant information of the 
facility. 

11. 11 0epartment 11 means the department of human services. 
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++-:- 12. "Depreciation" means an allocation of the cost of an asset 
over its estimated useful life. 

13. 11 Desk audit rate" means the rate established by the department 
based upon a review of the cost report submission prior to an 
actual audit of the cost report. 

14. "Direct costing" means identification of actual costs directly 
to a facility or cost category without use of any means of 
allocation. 

15. "Direct care costs" means the cost category for allowable 
nursing and therapy costs. 

16. "Employment benefits" means fringe benefits and payroll taxes . 

17. "E stabli shed rate" means the rate paid for services. 

-tr7 18. "Facility" means a skilled nursing O"r intermediate nursing 
=re facility O"r a distinct pcrrt o-f a hospital prooiding 
skilled O"r intermediate nursing =re not owned or administered 
by state government . It does not mean an intermediate care 
facility for the mentally retarded . 

~ 19 . "Fair market value" means 
sold i n the open market in a 
unrelated parties. 

value at which an asset could be 
transaction between informed, 

+4-:-- "Fringe benefits" 11t'e'C!1TS ~ uousalary employee benefits, 
including, btrt tTOt limited t-cr; self employment lFICA) ta.<es, 
u1temployment i11surance, workmen's compensation, pensions, 
bonuses, health and i-±f-e i11surance premiums, and accrued 
compensation for absences. 

-l-5--7 "Generally accepted accounting principles" 
accounting principles appro~ed by ttre American iustitate o-f 
certified public accountants. 

+fr:- "IIi s t or ic a 1 ~ 11t'e'C!1TS t-h-o-s-e C'O"S't-s r e p or t e d on the ecrrl 

statement wh±ett were incurred and recorded ±n the facility's 
accounting tecords. 

+-T-7- "Interest" = ttre ecrrl incurred w±th the ttS"e o-f borrowed 
funds. 

+&-:- "Patient ~ meaJts, for ecrrl determination purposes, ~days 
for wh±ett ttre facility h-a-s received payment. Hospital days-; 

therapeutic days-; and reserved b-ed days mtrSt b-e included. Ttre 
day o-f admission w±l-r be counted, btrt tTOt ttre day o-f 
discharge. Ttre day o-f de-ath shcrl-1- b-e counted. 
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+9-:- ~ pet iod" ~ mt amtttal pet iod beginning a-fter the end 
o-f -a tepott · petiod -and conlintting ttnt-±1- -a sttbseqttenl r-at-e 
period -±s b-egttn rlt-er -a subseqnenl report period. 

20. "Freestanding facility" means a nursing facility which does 
not share basic services with a hospital-based provider. 

21. "Highest market driven compensation" means the highest 
compensation given to an employee of a freestanding facility 
who is not an owner of the facility or is not a member of the 
governing board of the facility . 

22. ;•Indirect care costs" means the cost category for allowable 
administration, plant, housekeeping, medical records, 
chaplain, pharmacy, and dietary, exclusive of food costs. 

23. "In-house resident day" for nursing facilities means a day 
that a resident was actually residing in the facility and was 
not on therapeutic leave or in the hospital. "In-house 
resident day" for hospitals means an inpatient day. 

24. "Limit rate" means the rate established as the maximum 
allowable rate for a cost category. 

25 . "Lobbyist" means any person who in any manner, directly or 
indirectly, attempts to secure the passage, amendment, defeat, 
approval, or veto of any legislation, attempts to influence 
decisions made by the legislative council, and is required to 
register as a lobbyist. 

26. "Medical assistance program" means the program which pays the 
cost of health care provided to eligible recipients pursuant 
to North Dakota Century Code chapter 50-24.1. 

27. "Medical records costs" means costs associ a ted with the 
determination that medical record standards are met and with 
the maintenance of records for individuals who have been 
discharged from the facility. It does not include maintenance 
of medical records for in-house residents. 

28. "Other direct care costs" means the cost category for 
allowable activities, social services, laundry, and food 
costs. 

29. "Private room" means a room which is equipped for use by only 
one resident. 

30. "Property costs" means the cost category for allowable real 
property costs and other costs which are passed through. 

31. "Provider" means the organization or individual who has 
executed the provider agreement with the department. 
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re-:- 32. 11 Reasonable resident-related cost 11 means the cost that must be 
incurred by an efficiently and economically operated facility 
to provide services in conformity with applicable state and 
federal laws, regulations, and quality and safety standards. 
Reasonable resident-related cost takes into account that the 
provider seeks to minimize its costs and that its actual costs 
do not exceed what a prudent and cost conscious buyer pays for 
a given item or services. 

r+:- 33. 11 Related organization 11 means an organization which a provider 
is, to a significant extent, associated with, affiliated with, 
able to control, or controlled by, and which furnishes 
services, facilities, or supplies to the provider. Control 
exists where an individual or an organization has the power, 
directly or indirectly, significantly to influence or direct 
the policies of an organization or facility provider. 

~ "Report period" ITI'e"atTS a period beginning '01T the first day o-f 
1!lTY' l1t'0'11'th and ending '01T the hst day o-f the twelfth sab;sequent 
month. 

34. 11 Resident day 11 in a nursing facility means all days for which 
service is provided or for which payment is ordinarily sought, 
including hospital, leave, and hold days. The day of 
admission will be counted. The day of death will be counted, 
but not the day of discharge. 11 Resident day 11 in a hospital 
means all inpatient days for which payment is ordinarily 
sought. 

35. 11 Standardized resident day 11 means a resident day times the 
classification weight for the resident. 

History: Effective September 1, 1980; amended effective December 1, 
1983; June 1, 1985; September 1, 1987; January 1, 1990. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13)7 ~ €FR Part~ 

75-02-06-02. Financial reporting requirements. 

1. Records. 

a. The facility shall maintain on the premises the required 
census records and financial information which will be 
sufficient to provide for a proper audit or review. For 
any cost being claimed on the annaal cost report, 
sufficient data must be available as of the audit date to 
fully support the report item. The accounting system mtt'St 
b-e double entry. 

b. Where several facilities are associated with a group and 
their accounting and reports are centrally prepared, added 
information must be submitted, for those items known to be 
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lacking support at the reporting facility, with the atntual 
cost report or must be provided to the local facility 
prior to the audit or review of the facility. Accounting 
or financial information regarding related organizations 
must be readily available to substantiate cost. Home 
office cost reporting and cost allocation must be in 
conformance with HCFA-15 paragraphs 2150 and 2153. 

c. Each provider shall maintain, for a period of not less 
than five years following the date of submission of the 
cost report form to the state agency, financial and 
statistical records of the period covered by such cost 
report which are accurate and in sufficient detail to 
substantiate the cost data reported. Each provider shall 
make such records available upon reasonable demand to 
representatives of the department or to the secretary of 
health and human services or representatives of the 
secretary. 

2. Accounting and reporting requirements. 

a . The accrual basis of accounting must be used for cost 
report i ng purposes . A facility may maintain its 
accounting records on a cash basis during the year, but 
adjustments must be made to reflect proper accrual 
accounting procedures at year end and when subsequently 
reported ±n the annual C"''rl statement . Generally acce pted 
accounting principles will prevail unless alternative 
treatment is specified ±n th-i-s chapter provided in 
ratesetting procedures. 

b. To properly facilitate auditing, the accounting system 
should shall be maintained in such a manner that cost 
accounts--wlll be grouped by cost center and be readily 
traceable to the cost report. 

c. The method for annual reporting of costs for reimbursement 
ratesetting purposes shall be prescribed by the 
department. A cost report, for the report year, 
satisfying all departmental reporting requirements must be 
filed with the management services division, provider 
audit unit, on forms prescribed by the department, on or 
before the 1-arl dey t:rf the tiri:rd lltO'TTttt fo 11 owing the end 
t:rf the report period. The mailing t:rf C"''rl reports by 
registered ln1ri:±-; return receipt requested. w±H ensure 
documentation t:rf the filing d-at-e-:- m the event a facility 
£riTs t-o r±Te the required C"''rl report 'On OT before the 
du-e d-at-e-; the medical services division shall. ror the 
subsequent rate period. certify a rate e-qtrCt}- t-o eighty 
percent 0"[ the rate established ror services provided 'On 

the f-a-st dey t:rf the report period. Reinstatement t:rf the 
rate sh-a-H O"eettr ttp'On the first t:rf the lltO'TTttt beg it tit it tg 
after receipt t:rf the required C"''rl report . but ±s not 
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retroacti~e. October first of each year. The report must 
include: 

(1) A complete statement of fees and charges for 
private-pay residents for the report year. 

(2) A statement of ownership for the facility, including 
the name, address, and proportion of ownership of 
each owner. 

(a) If a privately held or closely held corporation 
or partnership has an ownership interest in the 
facility, the facility shall report the name, 
address, and proportion of ownership of all 
owners of the corporation or partnership who 
have an ownership interest of five percent or 
more, except that any owner whose compensation 
or portion of compensation is claimed in the 
facility 1 s cost report must be identified 
regardless of the proportion of ownership 
interest. 

(b) If a publicly held corporation has an ownership 
interest of fifteen percent or more in the 
facility, the facility shall report the name, 
address, and proportion of ownership of all 
owners of the publicly held corporation who have 
an ownership interest of ten percent or more. 

(3) Supplemental information reconciling the costs on the 
financial statements with costs on the cost report. 

(4) A provider organization which operates more than one 
nursing facility may provide a consolidated audit 
report. 

(5) Information requested by the department, pursuant to 
subdivision d of subsection 1 of North Dakota Century 
Code section 50-24.4-23, must be furnished by 
financial statements, together with supplemental 
information which reconciles costs on the financial 
statement with costs on the cost report. 

(6) The audited report provided pursuant to subdivision a 
of subsection 1 of North Dakota Century Code section 
50-24.4-23 must be for the facility•s fiscal year. 

d. In the event a facility fails to file the required cost 
report on or before the due date, the medical services 
division may certify a rate equal to eighty percent of the 
established rate in effect for services provided after the 
due date. Reinstatement of the rate shall occur upon the 
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first of the month beginning after receipt of the required 
cost report, but is not retroactive. 

d7 e. The facility shall make all adjustments, allocations, and 
projections necessary to arrive at allowable costs. 

e7 f. Costs reported must include total costs and be adjusted to 
allowable costs. Adjustments required by the provider 
audit unit, to attain allowable cost, though not meeting 
the medicaid state agency or the state medicaid 
investigative group criteria of fraud or abuse on their 
initial identification, could, if repeated on future cost 
filings, be considered as possible fraud or abuse. The 
provider audit unit will forward all such items ident i fied 
to the appropriate medicaid investigative group. 

-f-7 Any facility required by medicare t-o submit a medicare 
ecrst report ttring the step down method 'S'Inrl± submit a 'C'O'P'Y 

o-f the medicare ecrst report with the annaal ecrst report 
reqaired by th±s section . I-f the medicare ecrst report 
cooers a period other than the report period, the facility 
straH provide a statement o-f eo-st-s reported on a medicare 
ecrst report Torm prepared ttring eo-st-s ror the report 
period. 

g-;- 'fhe facility straH submit a 'C'O'P'Y o-f the facilities' 
fiuaucial statement together w-±ttt supplemeulal information 
wh-ieh reconciles eo-st-s on the financial statement with 
eo-st-s on the ecrst r ep or t . 

3. Auditing. 

a-;- E-aetr facility 'S'Inrl± prot~ide the department w-±ttt a 'C"''P'Y o-f 
±t-s a1mual financial statements as pari o-f ±t-s ammal ecrst 

report. 

b7 The department will perform an audit of at least the 
latest available report year of each facility at least 
once every six years and retain all audit-related 
documents, including cost reports, working papers, and 
internal reports on rate calculations which are utilized 
and generated by audit staff in performance of audits and 
in establishing rates. Audits will meet generally 
accepted governmental audit standards. 

4 . Penalties ror -frattd and incorrect filings. Any person who ha-s 
committed a crime, including, but not limited ~ fraud , 
making a frl-5-e statement. OT misrepresentation oT a material 
£aet ±n an application r e imbur semen t, 
coJtviction, b-e fined o-r imprisoned -±n accotdance with the 
prot~isions o-f~ U.S.C. +3%tt and North Dakota Centurg €-ode 
~~Claims on previously adjusted costs. If a facil i ty 
claims, as allowable costs, costs which have been previously 

579 



adjusted, the department may determine that the report is a 
false report. Previously adjusted costs which are being 
appealed must be identified as unallowable costs. The 
provider may indicate that the costs are under appeal and not 
claimed under protest to protect a claim should the appeal be 
successful. 

History: Effective September 1, 1980; amended effective December 1, 
1983; September 1, 1987; January 1, 1990. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13)T ~ ase 1396h, ~ 
€FR Part ~ Snbpzu t e 

75-02-06-02.1. General cost principles. 

1. For ratesetting purposes, a cost must satisfy the following 
criteria: 

a. The cost is ordinary, necessary, and related to resident 
care. 

b. The cost is what a prudent and cost-conscious business 
person would pay for the specific good or service in the 
open market in an arm's-length transaction. 

c. The cost is for goods or services actually provided in the 
facility. 

2. The cost effects of transactions which circumvent this chapter 
are not allowable under the principle that the substance of 
the transaction prevails over form. 

3. Costs that are incurred due to management inefficiency, 
unnecessary care, unnecessary facilities, agreements not to 
compete, or activities not commonly accepted in the nursing 
facility industry are not allowable. 

4. Reasonable resident-related costs will be determined in 
accordance with the ratesetting procedures of this chapter, 
instructions issued by the department, and health care 
financing administration manual 15 (HCFA-15). If conflicts 
occur between this chapter, the ratesetting manual, or 
instructions issued by the department and HCFA-15, this 
chapter, the ratesetting manual, or instructions issued by the 
department will prevail. 

History: Effective January 1, 1990. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NOCC 50-24.4; 42 USC 1396a(a)(13) 
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75-02-06-02.2. Direct care costs. Direct care costs include only 
those costs identified in this section. 

1. Therapies. 

a. Salary and employment benefits for speech, occupational, 
and physical therapists, or for personnel, who are not 
reported in subsection 2, performing therapy under the 
direction of a licensed therapist. 

b . The cost of noncapitalized therapy equipment or supplies 
used to directly provide therapy, not including office 
supplies. 

c. Training which is required to maintain licensure, 
certification, or professional standards, and the related 
travel costs. 

2. Nursing. 

a . Salary and employment benefits for the director of 
nursing, nursing supervisors, in-service trainers for 
nursing staff, registered nurses, licensed practical 
nurses, quality assurance personnel, nurse aid~s. 
orderlies, and ward clerks. 

b. Routine nursing care supplies which are : 

(1) Items that are furnished routinely and relatively 
uniformly to all residents; e.g., gowns, water 
pitchers, basins, bedpans, etc. 

(2) Items stocked at nursing stations or on the floor in 
gross supply and distributed or utilized individually 
in small quantities; e.g . , alcohol, applicators, 
cotton balls, incontinent supplies, bandaids, 
antacids, asp1r1ns, nonlegend drugs ordinarily kept 
on hand, suppositories, tongue depressors, shampoo, 
deodorants, mouthwashes, kleenex, toothpaste, denture 
cleaner, etc. 

(3) Items utilized by individual residents which are 
reusable, vary by the needs of an individual, and are 
expected to be available in the facility, e.g., ice 
bags, bedrails, canes, crutches, walkers, traction 
equipment, other durable medical equipment and 
wheelchairs, except for motorized, heavy-duty, 
specialized wheelchairs purchased at a cost in excess 
of one thousand dollars, and wheelchairs other than 
the type normally provided by the facility. 

(4) Items which come within the definitions set forth in 
the personal needs guidelines of the guidelines for 
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routine drugs, supplies, and equipment for nursing 
facilities as issued by the medical services 
division. 

c. Training which is required to maintain licensure, 
certification, or professional standards requirements, and 
the related travel costs. 

d. Routine hair care, including grooming, shampooing, and 
cutting. 

History: Effective January 1, 1990. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-02-06-0~.3. Other direct care costs. Other direct care costs 
include only those costs identified in this section. 

1. The cost of consumable food products. 

2. Dietary supplements, including supplements used for tube 
feedings such as elemental high nitrogen diet. 

3. Laundry costs: 

a. Salary and employment benefits for a director of laundry, 
laundry aides, seamstresses, and other people who gather, 
transport, sort, and clean linen and clothing. 

b. The cost of laundry supplies such as detergents, 
softeners, and linens, but not including office supplies. 

c. Contracted services for laundry. 

4. Social service costs: Salary and employment benefits or 
consultant fees for social workers or social worker designees. 

5. Activities costs: 

a. Salary and employment benefits for an activities director 
and activities aides. 

b. The cost of leisure and recreational activities and 
supplies including games, ceramics, pets, out-of-house 
activities, and noncapitalized exercise equipment, but not 
including office supplies. 

History: Effective January 1, 1990. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 
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75-02-06-02.4. Indirect care costs. Indirect care costs include 
all costs specifically identified in this section. Indirect care costs 
must be included in total, without direct or indirect allocation to 
other cost categories unless specifically provided for elsewhere. 

1. Administration: Direct costs for administering the overall 
activities of the facility include, but are not limited to: 

a . Salary and employment benefits for administrators, except 
that in a facility of sixty or fewer beds, part of an 
administrator's salary may be allocated to other cost 
categories provided adequate records identifying the hours 
and services provided are maintained by the facility. 

b . Salary and employment benefits for assistant 
administrators, top management personnel, accounting 
personnel, clerical personnel, admitting personnel, data 
processing personnel, purchasing, receiving, and store 
personnel, medical director, security personnel, and of 
all personnel not designated in other cost categories . 

c . Board of directors' fees and related travel expenses. 

d. Security services. 

e. Supplies except as specifically provided for in the direct 
care, other direct care, and other cost centers of the 
indirect care cost category. 

f. Insurance, except insurance included as a fringe benefit . 

g. Telephone and telegraph. 

h. Postage and freight. 

i. Membership dues and subscriptions. 

j. Professional fees for services such as legal, accounting, 
and data processing . 

k. Central or home office costs including property costs 
except as provided for in section 75-02-06-06.1. 

l. Advertising and personnel recruitment costs. 

m. Management consultants and fees. 

n. Bad debts and collection fees as provided for in section 
75-02-06-10. 

o. Business meetings, conventions, association meetings, and 
seminars. 
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p. Travel, except as necessary for training programs for 
personnel required to maintain licensure, certification, 
or professional standards requirements. 

g. Training, except for training for personnel which is 
required to maintain licensure, certification, or 
professional standards requirements. 

r. Business office functions. 

s. Any costs which cannot be specifically classified to other 
cost categories. 

2. Chaplain: 

a. Salary and employment benefits for all personnel assigned 
to meet the spiritual needs of the residents. 

b. Supplies and other expenses related to meeting the 
spiritual needs of the residents. 

3. Pharmacy: Compensation for pharmacy consultants. 

4. Plant operations: 

a. Salary and employment benefits for a director of plant 
operations, engineers, carpenters, electricians, plumbers, 
caretakers, and all other personnel performing tasks 
related to maintenance or general plant. 

b. The cost of heating and cooling, electricity, water, sewer 
and garbage, and cable television. 

c. Repairs and maintenance contracts and purchased services. 

d. Supplies necessary for repairs and maintenance of the 
facility, including hardware, building materials and 
tools, other maintenance-related supplies, and 
noncapitalized equipment not included elsewhere. 

e. Motor vehicle operating expenses. 

5. Housekeeping: 

a. Salary and employment benefits for a director of 
housekeeping, housekeepers, and other cleaning personnel. 

b. Cost of cleaning supplies such as soaps, waxes, polishes, 
household paper products such as hand towels and toilet 
paper, and noncapitalized cleaning equipment. 

c. Contracted services for housekeeping. 
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6. Dietary: 

a. Salary and employment benefits for a director of dietary, 
nutritionists, dieticians, cooks, and kitchen personnel 
involved in the preparation and delivery of food. 

b . The cost of dietary supplies and utensils including 
dietary paper products, silverware, and noncapitalized 
kitchen and dining equipment . 

7. Medical records : Salary and employment benefits for medical 
records' personnel performing maintenance . 

History: Effective January 1, 1990. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-02-06-02 . 5 . Property costs. Property-related costs and other 
passthrough costs include only those costs identified in this section: 

1. Depreciation. 

2 . Interest expense on capital and working capital debt. 

3. Property taxes including special assessments as provided for 
in section 75-02-06-09. 

4 . Lease and rental costs. 

5. Startup costs. 

6. Reasonable legal expenses which are: 

a. Incurred or as a result of a successful challenge to a 
decision by a governmental agency , made on or after 
January 1, 1990, regarding a rate year beginning on or 
after January 1, 1990; 

b. Related to legal services furnished on or after January 1, 
1990; and 

c. In the case of a partially successful cha llen ge, not in 
excess of an amount determined by developing a ratio of 
total amounts claimed successfully to total amounts 
claimed in the partially successful challenge and apply ing 
that ratio to the total legal expenses paid. 

History: Effective January 1, 1990. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 
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75-02-06-02.6. Cost allocations. 

1. Direct costing of allowable costs will be used whenever 
possible. For facilities which cannot direct cost, the 
following allocation methods are to be used: 

a. For nursing facilities that are combined with a hospital 
or have more than one license (including basic care), the 
following allocation methods must be used: 

(1) Nursing salaries which cannot be reported based on 
actual costs are to be allocated using time studies. 
Time studies must be conducted at least semiannually 
for a two-week period or quarterly for a one-week 
period. The time study must represent a typical 
period of time when employees are performing normal 
work activities in each of their assigned areas of 
responsibilities. Allocation percentages based on 
the time studies are to be used starting with the 
next pay period following completion of the time 
study or averaged for the report year. The 
methodology used by the facility may not be changed 
without approval by the department. If time studies 
are not completed, nursing salaries will be allocated 
based on revenues for resident services. 

(2) Salaries for a director of nursing or nursing 
supervisors which cannot be reported based on actual 
costs or time studies must be allocated based on 
nursing salaries or full-time equivalents (FTEs) of 
nursing staff. 

(3) Staff development or in-service trainer salaries must 
be allocated based on salaries. 

(4) Other nursing costs must be allocated based on 
resident days. 

(5) Therapy costs other than therapy salaries must be 
allocated based on the ratio of therapy salaries in 
the nursing facility to total therapy salaries. 

(6) Dietary and food costs must be allocated based on 
number of meals served or in-house resident days. 

(7) Laundry costs must be allocated on the basis of 
pounds of laundry. 

(8) Activity costs must be allocated based on in-house 
resident days. 

(9) Social service costs must be allocated based on 
resident days. 
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(10) Housekeeping costs must be allocated based on usable 
square footage. 

(11) Plant operation costs must be allocated based on 
usable square footage. 

(12) Medical records costs must be allocated based on the 
number of admissions or discharges and deaths . 

(13) Pharmacy costs must be allocated based on in-house 
resident days . 

(14) Administration costs must be allocated on the basis 
of the percentage of total cost, excluding property, 
administration, and chaplain, in each facility. 

(15) Property costs must be allocated first to a cost 
center based on square footage. The property costs 
allocated to a given cost center will then be 
allocated using the methodologies set forth in this 
section for that particular cost center . 

(16) Chaplain costs must be allocated based on the 
percentage of total costs, excluding property, 
administration, and chaplain . 

(17) Employment benefits must be allocated based on the 
ratio of salaries to total salaries. 

b. If any of the allocation methods in subdivision a cannot 
be used by a facility, a waiver request may be submitted 
to the medical services division . The request must 
include an adequate explanation as to why the referenced 
allocation method cannot be used by the facility . The 
facility must also provide a rationale for the proposed 
allocation method . Based on the information provided, the 
department will determine the allocation method that will 
be used to report costs. 

c. Malpractice and professional liability insurance and 
therapy salaries must be direct costed. 

2 . For nursing facilities that cannot directly identify salaries 
and employment benefits to a cost category, the following cost 
allocation methods must be used: 

a . Salaries must be allocated using time studies . Time 
studies must be conducted semiannually for a two-week 
period or quarterly for a one-week period. The time study 
must represent a typical period of time when employees are 
performing normal work activities in each of their 
assigned areas of responsibilities. Allocation 
percentages based on the time studies are to be used 
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starting with the next pay period following completion of 
time study or averaged for the reporting year. The 
methodology used by the facility may not be changed 
without approval by the department. If time studies are 
not completed, salaries and employment benefits will be 
allocated entirely to the indirect care costs, if any of 
the employee's job duties are included in this cost 
category. Otherwise, salaries and employment benefits 
will be other direct care costs. 

b. Employment benefits must be allocated based on the ratio 
of salaries in the cost category to total salaries. 

3. Nursing facilities which operate or are associated with 
nonresident-related activities, i.e., apartment complexes, 
shall allocate administration costs as follows: 

a. If the costs of the nonresident-related activities exceed 
five percent of total nursing facility costs, exclusive of 
property, administration, and chaplain costs, 
administration costs must be allocated on the basis of the 
percentage of total cost, excluding property, 
administration, and chaplain. 

b. If the costs of the nonresident-related activities are 
less than five percent of total nursing facility costs, 
exclusive of property, administration, and chaplain costs, 
administration costs must be allocated to each such 
activity based on the percent gross revenues for the 
activity is of total gross revenues; provided, however, 
that the allocation will not be based on a percentage 
exceeding two percent for each activity. 

c. If the provider can document, to the satisfaction of the 
department, that none of the nursing facility resources or 
services are used in connection with the 
nonresident-related activities, no allocation need be 
made. 

d. The provisions of this subsection do not apply to the 
activities of hospital and basic care facilities 
associated with a nursing facility. 

History: Effective January 1, 1990. 
General Authority: NOCC 50-24.1-04, 50-24.4-02 
Law Implemented: NOCC 50-24.4; 42 USC 1396a(a)(13) 

75-02-06-03. Depreciation. 

1. The Ratesetting principles o-f teimbatsement for ptol1idet C"''S'"t"S 
require that payment for services should include depreciation 
on all depreciable type assets that are used to provide 
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necessary services t"O medical assistance recipients. This 
includes assets that may have been fully (or partially) 
depreciated on the books of the provider, but are in use at 
the time the provider enters the program . The useful lives of 
such assets are considered not to have ended and depreciation 
calculated on the revised extended useful life is allowable . 
Likewise, a depreciation allowance is permitted on assets that 
are used in a normal standby or emergency capacity . If any 
depreciated per sonal property asset is sold or disposed of for 
an amount different than its undepreciated value, the 
difference represents an incorrect allocation of the cost of 
the asset to ~· the facility and must be included as an 
adjustment ±n a gain or loss on the cost report. 

2. Depreciation methods. 

a. The straight-line method of depreciation must be used. 
All accelerated methods of depreciation, including 
depreciation options made available for income tax 
purposes, are unacceptable. The method and procedure for 
computing depreciation must be applied on a basis 
consistent from year to year and detailed schedules of 
individual assets shall be mainta i ned . If the books of 
account reflect depreciation different than that submitted 
on the cost report, a reconciliation must be prepared by 
the facility. 

b . Th-e useful r±f-e o-f 1S depreciable =rl ±s determined -in 
the -1-±ght o-f the provider's e.<per~ence and the general 
nature o-f the =rl and other pertinent dat-a-:- Providers 
shall project a useful life at least as long as the useful 
life guidelines published by the American hospital 
association. A longer useful 1-±fe nnry ~ ttS"ed-:- Wh-en the 
useful r±f-e selected differs significant}~ -from tiTat 
established by the guidelines, the deviation nn:rst be mrs-e-d 
on couviucing reasons supported by adequate documentation. 
Th-e depzecialion options tn"a"d-e available for income t-a-x 
purposes, offer e d tnTd-er tiTe 'd'S"S"et 

depreciation ratTg"e s~stem. nnry not be 1l"S'e"d for purposes o-f 
reimbursement . A composite useful -1-i:-fe nnry ~ 1l"S'e"d for 'd 

eT-ass or grottp o-f assets The provider may choose to use a 
composite useful life of ten years for all equipment and 
four years for vehicles. With the exception of assets 
purchased prior to July 1, 1989, all assets must be 
depreciated using the same methodology. 

3. Acquisitions. 

a. If a depreciable asset or special assessment has, at the 
time of its acquisition, an estimated useful -1-i:-fe o-f rl 

~ two years and a historical cost of at least one 
thousand dollars, its -cost must be capitalized and 
depreciated over the estimated useful life of the asset. 
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Cost during the construction of an asset, such as 
architectural, consulting and legal fees, interest, etc., 
should be capitalized as a part of the cost of the asset. 

b. All repair ~ or maintenance costs in excess of five 
thousand dollars per project on equipment or buildings 
must be capitalized and depreciated over the remaining 
useful life of the equipment or building repaired or 
maintained, or one-half of the original estimated useful 
life, whichever is greater . 

4. Proper records will provide accountability for the fixed 
assets and also provide adequate means by which depreciation 
can be computed and established as an allowable 
patient related resident-related cost. Tagging of major 
equipment items is not mandatory, but alternate records must 
exist to satisfy audit verification of the existence and 
location of the asset s . 

5 . &zrs±s £or depreciation. 

'!!r. Depreciable ~ nray TT'O't- e.<ceed the ±-ower o-f:-

+++ Current reproduction ~ -l-es-s straight line 
depreciatiott over the i-±fe o-f the ~ t-o the t-±nte 
o-f purchase, 

~ h±r market va-1-tte at t-±nte o-f pur chase, 

+-3-t fn the ccrs-e o-f a t 1 a de itt , the = o-f the b-o-ok V'!rl:tte 
o-f the trade itt p-1-= the =it ~ o-r 

-f.'t-t fn the C'd'S'e o-f ass e t s wh±clt have ~ p 1 e v io as 1 y 
'O'WTTe"d by a Ito s p it a 1 , OT fa c il it y , 'd'tTd £or wh±clt SttCtt 
hospital o-r facility h= 1 eceived payment, £or 
services provided t-o recipieuts 'CTf benefits tt't1"der 
t-±t-1-e *Vf-H Hiedicar e l o-r *Ht H1edicaid l o-f the 
Social Security Act. at a rate wh±clt reflects 
depreciation e.<pense concerning tho-s-e assets, the 
allowable acquisition C"O"St o-f SttCtt assets t-o the 
£±rst owner on or a-fter d-u-1-y i-th +9-&4-:-

b7 For purposes of this chapter, donated assets may be 
recorded and depreciated based on their fair market value. 
In the case where the provider's records do not contain 
the fair market value of the donated asset, as of the date 
of the donation, an appraisal must be made. The appraisal 
will be made by a recognized appraisal expert and will be 
accepted for depreciation purposes . The facility may 
elect to forego depreciation on donated assets thereby 
negating the need for a fair market value determination. 
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C7 6. Purchase of a facility and its depreciable assets as an 
ongoing operation . 

+++a. Determination of the cost basis of a facility and its 
depreciable assets of an ongoing operation depends on 
whether or not the transaction is a bona fide sale. 
Should the issue arise, the purchaser has the burden of 
proving that the transaction was a bona fide sale. 
Purchases where the buyer and seller are related 
organizations are not bona fide. The cost basis of a 
facility and its depreciable assets acquired as an ongoing 
operation is limited to the lowest of the following: 

~ill Current reproduction cost of the assets, depreciated 
on a straight-line basis over its useful life to the 
time of the sale; 

~ ~ Price paid by the purchaser (actual cost); 

+e7 {12 Fair market value of the facility or asset at the 
time of the sale; 

+d+ {il In a sale not bona fide, the seller's cost basis, 
less accumulated depreciation; or 

+e+ ~ With respect to sales made on or after July 18, 1984, 
the seller's cost basis less accumulated 
depreciation, plus recaptured depreciation. 

(6) In the case of assets which have been previously 
owned by a hospital, or facility, and for which such 
hospital or facility has received payment, for 
services provided to recipients of benefits under 
title XVIII (medicare) or XIX (medicaid) of the 
Social Security Act, at a rate which reflects 
depreciation expense concerning those assets, the 
allowable acquisition cost of such assets to the 
first owner on or after July 18, 1984. 

+r+ b. The seller shall always use the sale price in computing 
the gain or loss on the disposition of assets. 

+37 c. Appraisal guidelines. To properly provide for costs or 
valuations of fixed assets, an appraisal will be required 
if the provider: 

~ill Has no historical cost records or has incomplete 
records of depreciable fixed assets; or 

~ ~ Prior to July 18, 1984, purchases a facility without 
designation of purchase price for the classification 
of assets acquired. Prior to having an appraisal 
made, the provider must inform the state that it 
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intends to have the appraisal made. At this time the 
provider shall also set forth the reasons for the 
appraisal and will make available to the department 
the agreement between the provider and the appraiser. 
The appraisal agreement should contain the appraisal 
date, the estimated date of completion, the scope of 
the appraisal, and the statement that the appraisal 
will conform to the current medicare regulation on 
principles of reimbursement for provider cost~ 

+e+ {12 Limitation. With respect to purchases occurring 
before July 18, 1984, the department will recognize 
appraised value not to exceed cost basis for tax 
purposes. In all cases of major change, proper 
authority for expenditure shall be obtained. 

7. For rate years beginning on or after January 1, 1990, the 
department will recognize for depreciation purposes the 
difference of the actual purchase price of building and 
equipment for nonrelated party purchases finalized before 
July 1, 1987, and the cost basis established at the time of 
purchase. The department will continue to use the useful life 
and the cost basis established at the time the purchases were 
made in determining the basis of depreciation for a facility 
purchased as an ongoing operation on or after July 1, 1987. 
No adjustments will be allowed for any depreciable costs that 
exceeded the basis in effect for rate periods prior to 
January 1, 1990. 

67 8. Recapture of depreciation. 

a. At any time that the operators of a facility sell an 
asset, or otherwise remove that asset from service in or 
to the facility, any depreciation costs asserted after 
June 1, 1984, with respect to that asset, are subject to 
recapture to the extent that the sale or disposal price 
exceeds the undepreciated value. If the department 
determines that a sale or disposal was made to a related 
party, or if a facility terminates participation as a 
provider of services in the medicaid program, any 
depreciation costs asserted after June 1, 1984, with 
respect to that asset or facility, are subject to 
recapture to the extent that the fair market value of the 
asset or facility exceeds the depreciated value. 

b. The seller and the purchaser may, by agreement, determine 
which shall pay the recaptured depreciation. If the 
parties to the sale do not inform the department of their 
agreement, the department will offset the amount of 
depreciation to be recaptured against any amounts owed, or 
to be owed, by the department to the seller and buyer. 
The department will first exercise the offset against the 
seller, and shall only exercise the offset against the 
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buyer to the extent that the seller has failed to repay 
the amount of the recaptured depreciation. 

History: Effective September 1, 1980; amended effective December 1, 
1983; October 1, 1984; September 1, 1987; January 1, 1990. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13)7 ~ eFR ~ ~ 
Subpart 6 

75-02-06-04 . Interest expense. 

1. Geuetal. 

~ To be allowable under the program, interest must be: 

+++ a. Supported by evidence of an agreement that funds were 
borrowed and that payment of interest and repayment of the 
funds are required; 

+r+ b . Identifiable in the provider's accounting records; 

+a7 c. Related to the reporting period in which the costs are 
incurred; 

+4+ d. Necessary and proper for the operation, maintenance, or 
acquisition of the provider's facilities as set rartn ±n 
IICFA 15 paragraphs ~ and ~; 

+5+ e. Unrelated to funds borrowed to purchase assets in excess 
of ecrst or -f-a-±r market~ the depreciable cost basis 
established at the time of purchase and recognized under 
the provisions of section 75-02-06-03; and 

+tr+ f. When representative of borrowing for the purpose of making 
capital expenditures for assets that were owned by any 
other hospital or facility on or after July 18, 1984, 
limited to that amount of interest cost which such 
hospital or facility may have reported, for medicaid 
ratesetting purposes, had the asset undergone neither 
refinancing nor a change of ownership. 

07 2. In such cases where it was necessary to issue bonds for 
financing, any bond premium or discount shall be amortized 
over the life of the bond issue. 

~ 3. Interest paid by the provider to partners, stockholders, or 
related organizations of the provider is not allowable as a 
cost. Where the owner loans funds to a facility, the funds 
are considered capital, rather than borrowed funds. 

3--7 Interest on restricted g±ft-s w±t± b-e healed ±n a mallller 
consistelll rith IICFA 15. Section 600-:-
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4. If a f acili ty i ncur s in terest expen se because of l ate payme nts 
by patients for res ide nt serv i ces and charges t+re patients a 
se r vi ce charge or in terest f or late payments, such income must 
be offset against i nterest expense. If no interest exp ense is 
in curred by t he f ac i lity because of l ate payments by patieuts 
f or r esi dent service s, i nterest charges pa i d by t+re patieuts 
mus t be offse t against admin istrative expense . 

5 . fuuded depreciation . 

a-:- funding o-f depreciation ±s t+re practice o-f setting ~ 
cash or other liquid assets. ±n a rand separate £rom t+re 
geueral -ftrm:i-s o-f t+re provider , t-o be~ £or replacement 
o-f t+re assets depreciated . or £or other capital purposes . 
The deposits a-reo ±n effect, m-a-tte £rom t+re ca-sh generated 
by t+re llOllcaslt expense depreciation . 

b-:- Deposits t-o t+re funded depreciation account 1!n:"e' generally 
±n an amount 'E"qt1"d"l- t-o t+re depr ec ia t ion e .<pense char ged t-o 
C"0"St-s e-ach yecn:-:- fu -crrci-e'r t-o qUal i fy 'for rl± p r 0 v is i01 IS 

o-f funded depreciation. t+re minimum deposits, exclusi11e o-f 
interest income tu t+re accoaJtt , tn"tt"S't b-e f±fty per ceut o-f 
t+re depreciatiou e ApeJtsed that yecn:-:- Deposits ±n excess 
o-f a ccumulated depreciation 1!n:"e' allowable . howe ver , t+re 
interest income genera ted by t+re "c .<h a" deposits w±H be 
coJtsidered = a reductiou o-f allowable interest e .<pense . 
Th-i-s provision ±s recommettded a-s a nte"a1TS o-f conserving 
-ftrm:i-s £or t+re replacemettt o-f depreciable assets anrl 
purchase o-f capital assets . ft ±s expected that t+re -ftrm:i-s 
w±H b-e invested t-o earn revenues . The revenues generated 

by th-±s iuoestmettt w±H n-ot be cottsidered = a reduction 
o-f allooe~able interest e.<pense ±f t+re earned interest o-r 
other ittcome on t+re in vestmettt remains ±n t+re funded 
depreciatioJt accouJtt. 

C"7 HoJttldy or atmual deposits represeJttiJtg depreciat i oJt tn"tt"S't 
be ±n t+re futtded depreciatiott account £or s-±x months or 
l1tV'rE' t-o be cousidered a-s va±-±d fundittg transactions . 
Deposits o-f f-e-s-s than 'S"±:-< rnott tits 1!n:"e' n-ot eligible £or t+re 
benefits o-f a futtded depreciation accouttt. lloweoer . ±f 
deposits ittoested before t+re six moJtth period remain ±n 
t+re account a-fter t+re si .. < mouth period, t+re investment 
inc orne £or t+re ent he period w±H n-ot reduce t+re a l lowable 
interest e.<peused ±n that period . !f-ot-af- fuuded 
depreciation ±n e .. <cess o-f accumulated depreciation on 
p a tient relat e d assets w±-rr be cottsidercd = ordinar y 
inoestmettts and the income therefrom w±H be ~ t-o 
offs e t inlet est e.<pense . 

d-:- \H thdrawals £or the acquisitiott o-f capital assets , t+re 
paymeut o-f mortgage principal on the-s-e assets and £or 
other capital e.<peuditures 1!n:"e' on a first in , first out 
basis . \H thdrawals £or geueral operating purposes or £or 
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-h:nm-5 t-o the general fund ~ nra-de on a last in , first out 
bas is. .. Stteh i:-o'dn-s rm:rst meet the "necessary 'dnd proper " 
requirements fur need 'V"f the ~ Interest p-a-iU £rom the 
general fund t-o the funded depreciation account on the 
iv'dn ±s 'dTt allowable eo-st. except 'd'S mentioned -±n 
s ub d iv is ion e;- where the de p o s i t h-a-s not b-een -±n the fund 
fur the six month period , the interest p-a-iU on the iv'dn ±s 
not 'dTt a 11 ow ab 1 e ea-st-:- bcrans nra-de t-o the g e 1 1 e r al fund JltdY 

not be nra-de fur a per io d 'Or t-erm wh±ett ±s 101 1g e r th'dn 
three years. Documentation on prevailing interest rat-es 
'dt the t-ime 'V"f the iv'dn shaH be 111a it 1 t a it 1e d on fi±-e-7 Ttre 
necessary mTd proper requirements s-et -forth -±n JICFA 15 
par ag r apl1s ~ mTd ~ w±H -app±-y t-o rl± hYan-s m-ade-:-

e-:- 'fh-e pro~ider JltdY u-s-e the fund-s -±n the funded deprecia tion 
account fur purposes O"'ther th'dn the improvement , 
replacement, 'Or e.<pansion 'V"f facilities 'Or equipment 
related t-o patient e'dr'e7 However , allowable interest 
e .<penses fur the period 'V"f withdrawal w±H be 1 educed t-o 
adjust fur offsets not nm-d-e -±n prio-r yea-rs fur earnings 
applicable t-o SttCtt funds. Fo-r e.<ample , ±f' the pro~ider 
withdraws fund-s eqmrl- t-o two years' deposits , ttri1Tg the 
last in , first out method , any eauungs applicable t-o 
the-s-e deposits during the two year period are applied 'd'S a 
reduction 'V"f interest e.<pense incurred during the per i od 
'V"f withdrawal . When funded depreciation accounts are u-s-ed 
fur capital mTd noncapital purchases , the t-ota± inte r est 
income w±H be offset . 

f-7- When Jlt01TeY ±s borrowed t-o fund depreciation, interest p-a-iU 
by the pro~ider on the Jlt01TeY borrowed fur th±s purpose ±s 
not 'dTt allowable ea-st-:-

g-:- Funded depreciation ±s t-o be u-s-ed b-oth fur the replaceme nt 
'V"f e .<isting assets 'dnd fur e.<pansion . Ttte-s-e fund-s rm:rst be 
u-s-ed fur a±± capital outlays -±n e.<cess 'V"f otTe thousand 
dollars e.<cept w-ith regard t-o tho-se assets purchased 
e .<clusively w-ith donated funds , 'dnd ca1mot be 1 estr ict e d 
fur a specific "Or future purpose . e .. <ample , 

restricting the account i:"' funding depreciation fur 
"building" wotrl-d negate the intent 0-f funding depreciation 
'd'S defined by th±s section. 

h-:- When capital purchases ~ nra-de w-ith borrowed fund-s rather 
th'dn Tttnd-s £rom the funded depreciation account , the 
entire interest income fur funded depreciation w±H be 
offset ttp t-o the entire interest expense. Rep aymen t of 
ope r at i ng l oans must be made wi thi n th ree ye ar s of the 
borrowing. 

6. For the purposes of th i s section , 11 nec es sary 11 mea ns that 
the i ntere st is i ncurred on a l oan made t o satisfy a 
f i nancial need of the fac ili ty and , f or a purpos e 
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reasonably related to resident care, and 11 proper 11 means 
that the intere~t is incurred at a rate not in excess of 
what a prudent borrower would be obliged 
arm's-length transaction. 

to pay in an 

7. Interest must be paid to a lender that is not related to 
the borrower except for funds borrowed in accordance with 
section 75-02-06-04.1. 

History: Effective September 1, 1980; amended effective December 1, 
1983; October 1, 1984; September 1, 1987; January 1, 1990. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13)~ 
~ erR Part -~M-T-; s ubp at t e 

75-02-06-04.1. Funded depreciation. 

1. Funding of depreciation is the practice of placing funds, 
including nonborrowed bond reserve and sinking funds, in a 
segregated account for the acquisition of depreciable assets 
used in rendering resident care or for other capital purposes 
related to resident care. Other capital purposes include 
capital debt liquidation, such as principal payments for bonds 
and mortgages. 

2. All prov1s1ons of this subsection must be met in order to 
qualify as funding of depreciation. If the provisions are not 
met, income earned on investments will be offset to interest 
expense. 

a. The action to fund depreciation must be approved by the 
appropriate managing body of the facility. 

b. The fund or funds must be clearly designated in the 
facility's records as funded depreciation accounts. 

c. The total market value of the funded depreciation fund, 
including loans made pursuant to subsection 5, must be 
available, unless contractually committed as provided in 
subsection 8 or 9, on an as-needed basis for the 
acquisition of the facility's depreciable assets used to 
render resident care, or for other capital purposes 
related to resident care. Loans made from funded 
depreciation must be available. 

d. Income earned on investments in the fund must be deposited 
in and become part of the funded depreciation account. 

e. Deposits to the funded depreciation account must remain 
for six months or more to be considered as funded 
depreciation. Deposits of less than six months are not 
eligible for the benefits of the funded depreciation 
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account. Investment income earned prior to elapse of the 
six-month period will not be offset unless the deposits 
are actually withdrawn. 

f. Funded depreciation may not be restricted for a specific 
or future purpose. 

g. When a provider invests or transfers the assets of the 
fund to a home office of a chain organization, or the 
motherhouse or governing body of a religious order or to 
other related parties, these assets are considered to be 
the facility 1 s funds and are subject to all provisions of 
this section . 

3. Total funded depreciation from deposits in excess of 
accumulated depreciation on resident-related assets will be 
considered as ordinary investments and the income therefrom 
will be used to offset interest expense. 

4. Withdrawals for the acquisition of capital assets, the payment 
of mortgage principal on these assets, and for other capital 
expenditures are on a first-in, first-out basis. Withdrawals 
for general operating purposes or for loans to the general 
fund are made on a last-in, first-out basis. 

5. The facility may borrow from funded depreciation to obtain 
working capital for normal operating expenses used for 
resident care. In addition, the facility may borrow from 
funded depreciation accounts of related nursing and hospital 
facilities if the funded depreciation accounts of the related 
facilities are maintained in accordance with HCFA-15, 
section 226. The interest incurred by the general fund is 
allowable provided the loans are necessary and proper, and 
provided the funds withdrawn have met the six-month funding 
requirement. If the funds withdrawn do not meet the six-month 
funding requirement, interest paid on the loan is not an 
allowable cost . 

6. Interest paid by the general fund to the funded depreciation 
account is not an allowable cost if the facility borrows the 
funds to acquire depreciable assets. The facility is expected 
to use funded depreciation for that purpose. 

7 . Deposits of funds into the funded depreciation account must be 
first applied to reduce loans outstanding from the funded 
depreciation account to the general fund. Until such loans, 
including related-party loans, are repaid in full, funds 
deposited in the funded depreciation account will be 
considered as repayments on the loans and any subsequent 
interest expense of the general fund to the extent of the 
repaid loans is not allowable. 
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8. Available funded depreciation must be withdrawn and used 
before resorting to borrowing for the acquisition of 
depreciable assets or other capital purposes. Because it is 
frequently difficult to time a bond offering or other 
borrowing to coincide with the exhaustion of available funded 
depreciation, it is sufficient if available funded 
depreciation is contractually committed to and expended during 
the course of construction. 

9. Funds are considered available unless committed, by virtue of 
contractual arrangements, to the acquisition of depreciable 
assets used to render resident care, or to other capital 
purposes. Borrowing for a purpose intended by funded 
depreciation is unnecessary to the extent funded depreciation 
is available. Thus, interest expense for borrowing up to the 
amount of available funded depreciation is not an a l lowable 
cost. 

10 . When funded depreciation is used by the facility for other 
than the acquisition of depreciable assets, other capital 
purposes related to resident care, or loans to the general 
fund for current operating costs, the income earned on these 
funds while on deposit in the funded account will be adjusted 
in the report year the withdrawal was made. The ad j ustment 
will include all offsets not made in prior reporting periods 
for earnings applicable to these funds. 

History: Effective January 1, 1990. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-02-06-05. Compensation. Compensation may b-e included ±n 
allowable pr ov icier C'O"St-s O"tTl-y t-o the e.<lent ttnrt ±t represents 
reasonable remuneration f-o-r managerial, administrati~e. professional, 'O'r 

otiTer services related t-o the operation o-f the facility and tendered -in 
comtection w±th patient~ Services wh±ch ~not related either t-o 
direct 'O'r indirect patient c-are ~ pr imat ily accomplished f-o-r the 
purpose o-f mauagiug or improving the owltet 1 s financial investment and 
~not allowable. &at-a necessary t-o establish the tendering o-f patient 
c-are nnrst iliclude the hours, types, and valuatioli ha-s-i-s o-f the W'O'rlc 
performed. 

1. Reasoliableliess requires ttnrt the compensation allo10ance b-e 
=eh an amoulit = 'IV'O'tt±-d otdiliatily b-e pa-i-d f-o-r comparable 
ser~ices by comparable ilistituliolis depeliding up-on the £a-ct-s 
and circumstances o-f ecreh ~ Reasonableness aTs-0' reqaires 
ttnrt functions performed be necessary -±n that-, had the 
setoices not been tendered, an institution 'IV'O'tt±-d have had t-o 
employ another pcrsolt t-o pexform t+rem-:- =fhe settrices nnrst be 
perlineiil t-o 
iiistitution. 
compensation. 

the operatioii and S'Otl'n'd coiiduct 
=fhe facility sha-1± demolislrate reasonableiiess o-f 

=fhe department may tr'S"e' internal xeveJttle sexvice 
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guidelines a-s th-e bas-i-s £o-r determining reasonableness 
Compensation for top management personnel, which is allocated 
or directly assigned to a facility, will be limited to the 
highest market-driven compensation of an administrator 
employed by a freestanding facility during the base year as 
indexed forward. 

2. Items which are considered compensation mm includable -±n the 
t-est £o-r reasonable compensation receil"led by any person 
identified -±n sabsectiou 3 include, but are not lim i ted to, 
the following: 

a. Salary amounts paid for managerial, admin i strat i ve , 
professional , and other services . 

b. Amounts paid by the iustitatiou facility for the personal 
benefits of the person, e.g., housing allowance , flat-rate 
automobile allowance. 

c. The cost of assets and services which the person receives 
from the iustitation facility . 

d. Deferred compensation (pension and annuities). 

e. Supplies and services for the personal use of the person . 

f. The cost of a domest i c or other employee who works in the 
home of the person. 

g. Life and health insurance premiums paid for the person. 

3. Persons compensation 
sabsection iuclade, bttt are rrot limited to:-

'8'-:- The provider's administrator. 

Jr.- 1'\ny person who h= an interest -±n the facility a-s a~ 
ptoprietor, partner, corporate stockholder, -err organizer 

o-f a nonprofit corporation. 

c-:- 1'\ny person who occapies any position en th-e ptol?ider's 
gol?etuing ~ OT group, howel?et constitated . 

d-:- flm:y person who ±sa bondholder OT creditor, OT an officer 
-±n a corporate bondholder OT creditor, t-o whom OT wh-ich 
the ptol?idet ±s obligated to pay -±n excess o-f £±ve 
thousand dollars. 

e-:- 1'\ny pet sou who has an owner ship inter est ±1T7 OT ±s an 
officer o-f-; any related organization . 

. £--;- Any person within th-e th±rd degree o-f relationship to any 

pet sou identified -±n subd i 17 is ions a t!ti oagh e-;-
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~ Ttte department w±H establish -a i-im±t on allowable 
administrator compensation . fuT administrator I espons ible 'for 
-a facility o-f Te-s-s tiTan seventy five b-et! capacity shaH b-e 
subject t-o '01Te limit . Ttte department shaH ~ -an 
additional amount 'for e-ach additional b-et! ±n establishing 
limits 'for -an administrator responsible 'for -a facility o-f -a 
bed capacity o-f seventy five 'VT larger. m establishing 
limits, the department shaH consider the salaries prid t-o 
administrators o-f N-orth Dakota facilities operated 'OT managed 
by otgauizations wh-±eh opezate or manage at ~ tooent:v 
nursing facilities, whetever located. Any limits imple1nented 
±n section 75 92 96 16 w±H a-l-so app-ly t-o compensation. 
Reasonable compensation for a person with a least five percent 
ownership, persons on the governing board, or any person 
related within the third degree of kinship to top management 
personnel must be considered an allowable cost if services are 
actually performed and required to be performed. The amount 
to be allowed must be an amount determined by the department 
to be equal to the amount normally required to be paid for the 
same services if provided by a nonrelated employee. 
Reason ableness also requires that functions performed be 
necessary in that, had the services not been rendered, the 
facility would have to employ another person to perform them. 

History: Effective September 1, 1980 ; amended effective July 1, 1981; 
December 1, 1983; September 1, 1987; January 1, 1990. 
General Authority: NDCC 50-24.1-04, 50-24 . 4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13)T 
~ erR P-art ~ Subpart 6 

75-02-06-06.1. Home office costs. 

1 . Home offices of chain organizations vary greatly in size, 
number of locations, staff, mode of operations, and services 
furnished to their member facilities. Although the home 
office of a chain is normally not a provider in itself, it may · 
furnish central administration or other services such as 
centralized accounting, purchasing, personnel, or management 
services . To the extent that the home office furnishes 
services related to resident care to a facility, the 
reasonable resident-related costs, not to exceed actual costs 
of such services, are includable in the facility•s cost report 
and are includable as part of the facility•s rate. 

2. Where the home office makes a loan to or borrows money from 
one of the components of a chain organization, the interest 
paid is not an allowable cost and interest income is not used 
to offset interest expense . 

3. Home office costs incurred for expansion of a chain 
organization must be directly allocated to the appropriate 
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component of the chain. The costs of abandoned plans are not 
allowable. 

History: Effective January 1, 1990. 
General Authority: NDCC 50-24.1-04. 50-24 . 4-02 
Law Implemented: NDCC 50-24 . 4; 42 USC 1396a(a)(13) 

75-02-06-07. Related organization. 

~ Costs applicable to services, facil i ties, and supplies 
furnished to a provider by a related organization may not 
exceed the lower of the cost to the related organization or 
the price of comparable services, facilities, or supplies 
purchased elsewhere primarily in the local market . Providers 
shall identify such related organizations and costs in the 
cost report. ftn appropriate statement o-f 'C"Orl mnf allocations 
sh1rl-l be submitted rittt tiTe annual 'C"Orl report. For 'C"Orl 

reporting purposes, management fee-s W"'±TT be considered -a-s 
administrative costs. 

2:-:- A clnri:n organization consists o-f a gro-ttp o-f two 'OT 1ltOTe health 
=re facilities wh±eh are owned, leased, 'OT through any -crthe-1.­
device controlled by one business entity. Th-i-s includes n'Ot 

01Tl-y proprietary chains bttt rlso chains operated by various 
religious and ot+re-r charitable organizations. 

3-:- Home offices o-f clnri:n organizations v-ary greatly -in rire-;­
Jtumber o-f locations, staff, t1tO'de o-f operations, and services 
furnished t-o tiTe±r member facilities. Although tiTe lnnTre 
office o-f a: clTa±n ±s normally not a provider -in itself. ±t may 

furnish t-o tiTe individual provider, central administration 'OT 

-crthe-1.- services st:teh '!f'S centzalized accounting, purchasing, 
personnel, o-r mauagemeut services . enTy the ITome officers 
actual 'C"Orl o-f providing st:teh services ±s includable -in tiTe 
provider's allowable eo-st-s tind-e-r tiTe program. -ftny services 
provided by tiTe hom-e office wh±eh are a:-1-s-o included -in 
reported eo-st-s a:-s payments t-o a:n outside provider W"'±TT be 
considered a: duplication o-f eo-st-s mnf not be allowed. 

History: Effective September 1, 1980; amended effective December 1, 
1983; September 1, 1987; January 1, 1990. 
General Authority: NDCC 50-24.1-04, 50-24 . 4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13)7 ~ eFR Pa:rt ~ 
Subpart 6 

75-02-06-08. Rental expense paid to a related organization. 

~ A provider may lease a facility from a related organization 
within the meaning of the ratesetting principles o-f 
reimbursement. In such case, the rent paid to the lessor by 
the provider is not allowable as cost unless the rent paid is 
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less than the allowable costs of ownership. The provider, 
however, may~clude allowable costs of ownership of the 
facility. These costs are depreciation, interest on the 
mortgage, and real estate taxes. 

Z:7 m ~ tv b-e cousidered an allowable co-st-;- the ho11te office 
eorl mttst b-e dit ec lly r ela led tv ttro-s-e set vices performed £'OT 

iudividual providers mTd relate tv palieul =re-:- l'\n 
appropriate siTa-re o-f iudhect C'O"S't-s w±i± rlso b-e considered . 
Documentation = tv ~ or services provided mttst b-e 
available tv substantiate 'C"'"St-:-

History: Effective September 1, 1980; amended effective December 1, 
1983; September 1, 1987: January 1, 1990. 
General Authority: NOCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13)7 
~ €FR Part ~ Subpart e 

b-:-

75-02-06-09. Taxes. 

1. Genet al. 

~ Taxes assessed against the provider, in accordance with the 
levying enactments of the several states and lower levels of 
government and for which the provider is liable for payment, 
are allowable costs . 'fzor..c e.<pense may not include fines, 
peualties, or tho-se ~ listed -in subsection Z:7 

2. Whenever exemptions to taxes are legall y available the 
provider is to take advantage of them. If the provide r does 
not take advantage of available exemptions, the expense 
incurred for such taxes is not recognized as an allowable 
C'O"S't-s cost under the program. 

X:-;- The following la.<es , wh±eh are le~ied on providers , are not 

allowable = C'O"S't-s~ 
a-7 Federal income mTd e .<cess pt ofit ta.<es, including ~ 

interest or penalties p<!r"irl thereon. 

b-:- Sterl-e or To-ca-r income and e..<cess pxofit ta..<es . 

±n conltection w-ith financing, refinancing , or 
refunding operation , 'S'tt'Ch a-s ~ ±n tiTe issuance o-f 
bouds, properly transfers , issuance or tr ansfet s o-f 
stocks. etc-:- Generally. ttTese C'O"S't-s are either amortized 
over the T±fe o-f the securities or depreciated over the 
T±fe o-f the asset. 'fhcy are not-; however , recognized a-s 
t-<rx e..<peiise. 

e.<emptions are available tv the provider. 
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e-;- Special assessments on -hm-d wh-i-ch represent capital 
improveJAenls, 'S'tt'e'h a-s- sewers, water, and pavement, 1'ft"tt"S"t- be 
capitalized and may he depreciated ~ the±r useful T±fe7 

£-7- ~ on property wh-i-ch ±s not ttS'e'd -±n ttre provisio1r o-f 
coveted services. 

!J7 Taxes, 'S'tt'e'h a-s~ taxes, levied against ttre patient and 
collected and remitted by the provider . 

lr.- Self employmeut (FICA) ~ applicable t-o iudiv idual 
proprietors, patliters, members 'O'f a jo-int venture, e-+:e-:-

3. Special assessments in excess of one thousand dollars, which 
are paid in a lump sum, must be capitalized and depreciated . 
Special assessments not paid in a lump sum may be expensed as 
billed by the taxing authority. 

History: Effective September 1, 1980; amended effective December 1, 
1983; January 1, 1990. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13)T 
£rZ; erR Pa-rt ~ Subpart 6 

75-02-06-10 . Bad debts. fra-d debts, charity, and coat tesy 
allowauces nray not he iucluded -±n allowable costs. 

1. Bad debts for charges incurred on or after January 1, 1990 , 
and fees paid for the collection of those bad debts, are 
allowable provided all the requirements of this subsection are 
met : 

a. The bad debt results from nonpayment of the payment rate 
or part of the payment rate. 

b. The facility documents that reasonable collect i on ef forts 
have been made, the debt was uncollectible, and there is 
no likelihood of future recovery. Reasonable collection 
efforts include pursuing all avenues of collection 
available to the facility, including liens and judgments. 
In instances where the bad debt is owed by a person 
determined to have made a disqualifying transfer or 
assignment of property for the purpose of securing 
eligibility for medical assistance benefits, the facility 
shall document that it has made all reasonable efforts to 
secure payment from the transferee, including the bringing 
of an action for a transfer in fraud of creditors . 

c . The collection fee does not exceed the amount of the bad 
debt. 
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d. The bad debt does not result from the facility's failure 
to comply with federal and state laws, state rules, and 
federal regulations. 

e. The bad debt does not result from nonpayment of a private 
room rate in excess of the established rate or charges for 
special services which are not included in the established 
rate. 

f. The facility has an aggressive policy of avoiding bad debt 
expense which will limit potential bad debts. The 
facility shall document that the facility has taken action 
to limit bad debts for individuals who refuse to make 
payment. In no instances may allowable bad debt expense 
exceed one hundred twenty days of resident care for any 
one individual. 

2. Finance charges on bad debts which are allowed in subsection 1 
are allowable if the finance charges have been offset as 
interest income in prior years. 

History: Effective September 1, 1980; amended effective December 1, 
1983; January 1, 1990. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13)7 
~ €FR flart:-~ Subpart 6 

75-02-06-11. Startup costs. In the first stages of operation, a 
new institution facility incurs certain costs in developing its ability 
to care for patients residents prior to admission o-f patients. Staff is 
obtained, organized, and other operating costs are incurred during this 
time of preparation which cannot be allocated to patient resident care 
during that period because there are no patients residents receiving 
services. Therefore, ±t ±s proper ttrat 'S't%'eh actual costs, commonly 
referred to as startup costs. Such costs are commonly referred to as 
startup costs. Actual allowable startup costs may be considered as 
deferred charges under the program and allocated over a number of 
periods which benefit from such costs. Where a pro~ider facility has 
properly capitalized startup costs as a deferred charge, amortization o-f 
'S't%'eh the startup costs will be recognized as allowable costs depreciated 
amorttzed over sixty consecutive months starting with the month in which 
the first patient resident is admitted fur heatment. 

History: Effective September 1, 1980; amended effective December 1, 
1983; January 1, 1990. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13)7 
~ €FR flart:- ~ Subpart 6 

75-02-06-12. Adjustment to 'C"'"St and 'C"'"St limitation. Reasonable 
patient :telated 'C"'"'S't"S' wrl± b-e dete:tmined ±n acco:r:dance w-ith health ~ 
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fillallcing administratiou manual +5 (JICFA 15) -and instructions issued by 
the depattment. Any conflict between the pLovxsxon o-f IICFA 15 -and 
insh actions issued by the depai tmcnt w±l-1- b-e conholled by the 
inshuctiollS issued by the depaLtment Offsets to cost . 

1. Iucome t-o offset eo-st-:-

87 Several items of income t-o the home, whether in cash or in any 
other form, will be considered as offsets against various 
costs as recorded in the books of the facility. Any income 
which is received by the h-vTrte £o-r Leimbutsements o-f C"''St 

facility, with the exception of the~ da±±y established 
rate, income from payments made under the Job Training 
Partnership Act, and income from charges to private pay 
pat iett t s £o-r eare -it-ems wh-±clt <n-e ittc 1 udc d -±n the t-±t-1-e *HE 
rate residents for private rooms or special services, will be 
offset against costs. Any Leimbutsement rrot listed below, 
wh-±clt m<'l'Y b-e c 1 ass if ie d a-s an o ffs c t , nn:rst b-e 'S'hown a-s =cit on 
the C"''St IepoLt -and C"CTSt-s Ieduced accotdingly. -I-t-ems o-f 

ill come , whet he I -±n ~ "VT -±n any other -fo-rnr. t-o offset C"''St 

include. bttt ~ rrot limited t-o-; the following mTd-; -±n the 
~ that income e.<Ceeds costs, nn:rst b-e offset t-o 1!d± C"CTSt-s 

on the ~ o-f petceutagc o-f t-otrl Lemaining nonoffset C"CTSt-s 

up to the total of the appropriate actual cost . If actual 
costs are not identifiable, income will be offset up to the 
total of costs described in this section. If costs relating 
to income are reported in more than one cost category, the 
income must be offset in the ratio of the costs in each cost 
category . These sources of income include, but are not 
l i mited to: 

+-H a . 11 Activities income 11
• Income from the 

department and the gift shop will be offset 
costs. 

activities 
to activity 

-E--r+ "Confections income" Al± iltC 0 Ill e from the S'l!"l-e o-f 

P"V'P" can d 9 , "VT ottrer it ems . 

-t-37 b . 11 0ietary income 11
• Amounts received from or on behalf of 

employees, guests, or other uoupatients nonresidents for 
lunches, meals, or snacks will be offset to dietary costs. 

~ c . 11 0rugs or supp 1 i es i ncome 11
• Amounts received from 

employees, doctors, or others not admitted as patieuts 
residents will be offset to nursing supplies. 

+57 d . 11 Insurance recoveries income 11
• Any amount received from 

insurance for a loss incurred shall be offset against 
~ tepottcd -±n the cunent ~ the appropriate cost 
category, regardless of when the cost was incurred, if the 
facility did not adjust the basis for depreciable assets. 
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+-&+ e. "Interest or investment income". Interest received on 
in~:~estment investments, except amounts allowable as- earned 
on funded depreciation or from earnings on ltoncommingled 
gifts where the identity remains intact, shall be offset to int~e-r_e_s~t--e_x_p_e_n_s_e-.--~--~------~~~--~~--~--~~~ 

f-!H- f. 11 Laundry income". A 11 amounts received for services 
rendered to or on behalf of employees, doctors, or others 
will be offset to laundry costs. 

+&+ .9._:_ "Private duty nurse reimbnrsemenl: income". MI-
reintbnrsement Income received for the providing of a 
private duty nurse will be offset to nursing salaries. 

+97 "Pntchase discounts". ;Ad:± discounts t eceh ed £rom 
,enders on pnrcltases inclnded ±n costs. 

"Rebates and :r:efattds income". 
e.ocp ens e "O"r c-o-st ±tents l1tttSt be 
appropriate eost7 

A:motmts recei,ed on 
offset against the 

+-l+t h. "Rentals of nnrsing hv1ITe facility space income". :Any 
revenues Income received from outside sources for the use 
of nnrsing hv1ITe facility space and equipment will be 
offset to property costs. 

++£+ i. "Telegraph and telephone income". MI- revennes Income 
received from patients residents, guests, or employees 
will be offset to indirect costs. Income from emergency 
answering services need not be offset. 

+4-5-t ;Ad:± l:herap:y and oth-er professional services revenne 
nnless services tendered t-o medical assistance 
program eligible patients and ontpal:ienl:s are 
identified and tevenne £rom th-o-se services offset t-o 
the related eost7 

j. "Therapy income". Income from medicare part B and 

k. 

outpatient services will be offset to therapy costs. If 
therapy income is not identified by source, all therapy 
income will be offset. 

"Vending income". Income from the sale of beverages, 
candy, or other items will be offset to the cost of the 
vending items or, if the cost is not identified, all 
vending income will be offset to administrative costs. 

1. "Bad debt recovery". Income for bad debts which have been 
previously claimed shall be offset to administrative costs 
in the year of recovery. 

m. "Other cost-related income". Miscellaneous income, 
including amounts generated through the sale of a 
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previously expensed or depreciated item, e.g. , supplies or 
equipment, must be offset to the cost category where the 
item was expensed or depreciated. 

b7 2. Payments to a provider by its vendor will ordinarily be 
considered treated as purchase discounts, allowances, refunds, 
or rebates in determining allowable costs tmd-er the program 
even though these payments may be treated as 11 contributions 11 

or 11 unrestricted grants 11 by the provider and the vendor . 
However, such payments may represent a true donation or grant . 
Examples include, but are not limited to, when : (1) they are 
made by a vendor in response to building or other fundraising 
campaigns in which communitywide contributions are solicited ; 
or (2) t+rey -are ±n addition t-o discounts , refunds. or rebates, 
wh±eh lnrve b-een customarily allowed tmd-er arrangements between 
tiTe pro~ider anti tiTe ~endor, +3-t the volume or value of 
purchases is so nominal that no relationship to the 
contribution can be inferred~ +# the contributor ±s not 
engaged ±n business w±th tiTe pro~ider or a facility related t-o 
the pro~ider . The provider must provide verification, 
satisfactory to the department, to support a claim that a 
payment represents a true donation. 

C7 3. Where an owner or other official of a prov ider directly 
receives from a vendor monetary payments or goods or services 
for the owner's or official's own personal use as a resu l t of 
the provider's purchases from the vendor, the value of such 
payments, goods, or services constitutes a type of refund or 
rebate and must be applied as a reduction of the provide r 's 
costs for goods or services purchased from the vendor . 

d7 4. Where the purchasing function for a provider is performed by a 
central unit or organization, all discounts, allowances , 
refunds, and rebates must be credited to the costs of the 
provider in accordance with the instructions above. These 
should not be treated as income of the central purchas i ng 
function or used to reduce the administrative costs of that 
function. Such administrative costs are, however , properly 
allocable to the facilities serviced by the central purcha si ng 
function. 

e-7 5. Purchase discounts, allowances, refunds, and rebates are 
reductions of the cost of whatever was purchased. 

+++ "Purchase discounts" include ca-sh discounts, trade, 
and quantity discounts . .11£a-sh discount" ±s £or 
prepaSJing or payiug within a certain t-ime o-f receipt 
0'£ iuvoice. "Trade discount" ±sa reduction o-f eo-st 
granted cer lain customers. "Quantity discounts" are 
reductions o-f priee because o-f the rlre o-f the order . 
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pursuant t-o N-o-rth Dakota Century €-o-de section 44 98 94 and t+re 
facility supports t+re travel C"'"S't-s rittt sufficient 
documentation t-o establish t-h-at t+re purpose o-f ttre travel ±s 
related t-o patient c-are-:-

6-:- The ~ tnri:d t-o members o-f a L=rd o-f directors £01:' meetings 
at tended shaH be alloNed ±n mt amount m:rt t-o exceed th-e 
compeusatiou ~ per day-; 

council, pursuant t-o N-o-rth 
54 35 19 , p±tts travel at ~ 

alloNed pursuant t-o N-o-rth 

t-o members o-f th-e legislative 
Century e-o-de section Dakota 

r<rt-e m:rt t-o e..<ceed th-e maximum 
Dakota Century e-o-de sections 

44 98 94 and 54 96 99 . Normally, nu lltVT'e tinm tNelve meetings 
per fiscal ye-a-r wrl± be considered reasonable . No additional 
compensation wrl± be allowed £01:' service o-f employees on ttre 
~o-f directors . 

7--:- itl± ~ ~>~ithin th-e definition o-f deferred compensation and 
pension~ set 'fo-rth ±n IICFA 15 sections 2149.1 and 2142 . 1, 
respectively . shaH be considered ±n th-e determination o-f 
alloNable costs . provisions 
disctimiuate ±n ~o-f certain employees, 'S'tt'C'h a-s employees 
who aT"e officers. stockholders, supervisors, '01:" highly pa±d 
personnel . fn "V'Y"1±e-r t-o be co11sidered mt alloNable t:'O'St-; the 
payment reported nnrst be11efit a±± eligible employees and be 
~ on ttre =me payment structure . A p-hm approved by ttre 
United States department o-f i-a-b-or =nondiscriminatory wrl± be 
treated = acceptable trn'tl-eT ttr±s subsection. 

History: Effective September 1, 1980; amended effectiveJ December 1, 
1983; October 1, 1984; September 1, 1987; June 1, 1988; January 1, 1990. 
General Author ity: NOCC 50-24 . 1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13)T 
£rr eFR P<nt ~ Subpart e 

75 - 02-06-12.1. Nonallowable costs. Nonallowable costs include, 
but are not limited to: 

1. Costs described as nonallowable under North Dakota Century 
Code section 50-24.4-07. 

2. Interest charges on fines or penalties, bank overdraft 
charges, and late payment charges. 

3. Assessments made by or the portion of dues charged by 
associations or professional organizations for lobbying costs, 
contributions to political action committees or campa i gns, or 
litigation, except for successful challenges to decisions made 
by governmental agencies . Where the breakdown of dues charged 
to a facility is not provided, the entire cost is 
nonallowable. 
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4. Community contributions, employer sponsorship of sports teams, 
and dues to civic and business organizations, i.e., Lions, 
Chamber of Commerce, or Kiwanis , in excess of fifteen hundred 
dollars per cost reporting period. 

5. Home office costs which would be nonallowable if incurred by a 
facility. 

6. Stockholder servicing costs, including, but not limited to, 
annual meetings, annual reports and newsletters, accounting 
and legal fees for consolidating statements for security 
exchange commission proposes, stock transfer agent fees, and 
stockholder and investment analysis. 

7 . Corporate costs which are not related to resident care, 
including reorganization costs, costs associated with 
acquisition of capital stock, and costs relating to the 
issuance and sale of capital stock or other securities. 

8. The full cost of items or services such as telephone, radio, 
and television, including cable hookups or satellite dishes, 
located in resident accommodations, excluding common areas, 
which are furnished solely for the personal comfort of the 
residents. 

9. Fundraising costs, including salaries, advertising , 
promotional, or publicity costs incurred for such a purpose . 

10. The cost of any equipment, whether owned or leased, not 
exclusively used by the facility except to the extent that the 
facility demonstrates, to the satisfaction of the department, 
that any particular use of equipment was related to resident 
care. 

11. Costs, including, by way of illustration and not by way of 
limitation, legal fees, accounting and administrative costs, 
travel costs, and the costs of feasibility studies, attributed 
to the negotiation or settlement of the sale or purchase of 
any capital assets, whether by sale or merger, when the cost 
of the asset has been previously reported and included in the 
rate paid to any hospital or facility. 

12. Costs which are incurred by the provider 1 s subcontractors, or 
by the lessor of property which the provider leases, and which 
become an element in the subcontractor 1 s or lessor 1 s charge to 
the provider, if such costs would not have been allowable had 
they been incurred by a provider directly furnishing the 
subcontracted services, or owning the leased property; 
provided, however, that no provider shall have a particular 
item of cost disallowed under this subsection if that cost 
arises out of a transaction which was completed before 
July 18, 1984. 
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13. The cost, in excess of charges, of providing meals and lodging 
to facility personnel living on premises. 

14. Depreciation expense for facility assets which are not related 
to resident care. 

15. Nonnursing facility operations and associated administrative 
costs. 

16. Direct costs or any amount claimed to medicare for medicare 
utilization review costs. 

17. All costs for services paid directly by the department to an 
outside provider. 

18. Travel costs involving the use of vehicles not exclusively 
used by the facility are allowable only within the limits of 
this subsection. 

19. 

a. Vehicle travel costs may not exceed the amount established 
by the internal revenue service. 

b. The facility shall support vehicle travel costs with 
sufficient documentation to establish that the purpose of 
the travel is related to resident care. 

c. The facility shall document all costs associated with a 
vehicle not exclusively used by the facility. 

Travel costs other than vehicle-related costs are allowable 
provided they are supported, reasonable, and related to 
resident care. 

20. The fees paid to members of a board of directors for meetings 
attended must be allowed in an. amount not to exceed the 
compensation paid, per day, to members of the legislative 
council, pursuant to North Dakota Century Code section 
54-35-10. No additional compensation will be allowed for 
service of employees on the board of directors. Travel costs 
associated with meetings of boards of directors are allowable 
to the extent such meetings are held in a location where the 
organization has a nursing facility. 

21. The costs of deferred compensation and pension plans that 
discriminate in favor of certain employees, excluding the 
portion of the cost which relates to costs that benefits all 
eligible employees. 

22. Premiums for top management personnel life insurance policies, 
except that such premiums must be allowed if the policy is 
included within a group policy provided for all employees, or 
if such a policy is required as a condition of mortgage or 

612 



loan and the mortgagee or lending institution is listed as the 
beneficiary. 

23. Personal expenses of owners and employees, such as vacations, 
boats, airplanes, personal travel or vehicles, and 
entertainment. 

24. Costs which are not adequately documented. Adequate 
documentation includes written documentation, date of 
purchase, vendor name, listing of items or services purchased, 
cost of items purchased, account number to which the cost is 
posted, and a breakdown of any allocation of costs between 
accounts or facilities. 

25. The following taxes : 

a. Federal income and excess profit taxes, including any 
interest or penalties paid thereon. 

b. State or local income and excess profit taxes. 

c. Taxes in connection with financing, refinancing, or 
refunding operation, such as taxes in the issuance of 
bonds, property transfers, issuance or transfer of stocks, 
etc . Generally, these costs are either amortized over the 
life of the securities or depreciated over the life of the 
asset. They are not, however , recognized as tax expense. 

d. Taxes such as real estate and sales tax for which 
exemptions are available to the provider . 

e . Taxes on property which is not used in the provision of 
covered services. 

f . Taxes, such as sales taxes, levied against the residents 
and collected and remitted by the provider. 

g. Self-employment (FICA) taxes applicable to individual 
proprietors, partners, members of a joint venture , etc. 

26. The unvested portton of a facility•s accrual for sick or 
annual leave. 

27. The cost, including depreciation, of equipment which was 
purchased with funds received from a local or state agency, 
exclusive of any federal funds. 

28. Hair care, other than routine hair care, when requested by a 
resident. 

29. The direct costs of operating a pharmacy. 

History: Effective January 1, 1990. 
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General Authority: NDCC 50-24 . 1-04. 50-24 . 4-02 
Law Implemented: NDCC 50-24 .4; 42 USC 1396a(a)(13) 

75-02-06-13. Cost allocation and classification. 

+:- Where services o-f ttre ~arious C'O'St centers are jointly tt'S"e'd by 

any combinatiou o-f facilities 0'1." -in ttre event thrl services 
are provided wh±ett result -in C'O'St-s tiTat are not includable -in 
allowable costs. ttre followiug C'O'St allocation methods llltt"S't b-e 
ttS"e'd-:- fn 'C"d"S"e'S where !ltO"r'e 'l1nm one iii e tIro d o-f a 11 o c a t i o 11 ±s 
available withiu 0'1." mlt'O'lTg C'O'St centers. the department 'SiTa±± 
lnnre discretiou t'C7 app±y the method which, -in ±t-s opiuion , 
r e fl e c t s the lltO"St r e as o 1 r ab 1 e C'O'St b-=-ed np-on the dat-a 
a~ailable ~the +±me o-f audit . 

~ Uursing salaries llltt"S't b-e reported on actual costs. ettre-r 
nursiug service C'O'St-s llltt"S't b-e allocated on patieut days-:-

l:r.- D ie t a r y C'O'St-s llltt"S't be a 11 o cat e d on the mrs±s o-f !1l"e"d±-s 
served t'C7 patients. 

C'7 II o as eke e p in g C'O'St-s llltt"S't be a 11 o c a t e d on the mrs±s o-f 

patieut ~ 0'1." on usable square footage. 

d-:- baundry and -l-inen C'O'St-s llltt"S't be allocated on the mrs±s o-f 
patieut da-y-s 0'1." on pouuds Ekilogramsl o-f laundry tt 
records are maitrlaitted t'C7 reflect a stttdy wh±ett ±s 
performed~ regular iutervals on an ougoiug basis. 

P±ant operatiou C'O'St-s 

available bed ~ 0'1." 

footage o-f space . 

llltt"S't be a 11 ocate d on the bas±s o-f 
on the bas±s o-f usable square 

£7 Property C'O'St-s must be allocated on t+re bas±s o-f available 
bed ~ 0'1." on the Uas±s o-f usable square footage o-f 
space . 

g-:- Adm iu is tr a t i o u C'O'St-s llltt"S't be a 11 o c a ted on the bas±s o-f 
percentage o-f t-ota-l- eo-st-. -other 'l1nm administratiou, -in 
~ facility . 

fn facilities 
services, medical 
crf admissions . 

combiuing hospital and uursiug tTonte 
record C'O'St-s must be allocated by number 

2--:- H certaiu C'O'St-s withiu a particular C'O'St ceuter c-an be 
directly identified w±th ttre uursiug trome-; then they are not 

subject t'C7 allocation procedures a-s previously outliued . The 
remainiug C'O'St-s withiu tiTat C'O'St center must b-e allocated 
accordiug t'C7 C'O'St allocatiou methods a-s described previously. 
E.<cept £-o-r medicaid adjustmeuts not cousidered by medicare, 
ttre C'O'St-s allocated by the methods provided by th±s section 
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sha-H ~ ~ C"'"St-s wirich are 
medicate xeport. The medicaid 
adjusted t-o recognize adjustments 

nursing home 
rrle may 

by medicare . 

C"'"St-s on the 
be subsequently 

3--7 Allocation proceduxes fou-r nursing h-onte-s combined w-ith a 
hospital and facilities w-ith dttrl licenses w±H: be tho-s-e s-et 
-f-cn:-th ±n th±s chap t er . 

~ E.~cept w-ith 
through t-ime 

respect 
studies 

t-o 
or 

employee C"'"St-s directly allocated 
similar allocation methods , the 

proposed allocation o-f C"'"St-s identified ±n th±s subsection 
nrtt'S't be approved by the department's medical set\.ices division 
pri-o-r t-o the submission o-f a budget or C1:1"St report trS"e"d t-o 
establish a rat-e-:- An approved allocation method may b-e trS"e"d 
by the facility obtaining approval .;rn fiscal periods 
subsequent t-o the period w-ith respect t-o wirich the approval 
wa-s received unless the approval ±s withdra1111 or the 
allocation method ±s altered ±n any material respect. 

a-:- Employee C"'"St-s related t-o employees who w-o-rk ±n area-s fou-r 

wirich t+te-re ±s m-or-e than '01Te C1:1"St c e 11 t e r . 

office C"'"St-s related t-o home office services 
allocated t-o a benefiting C1:1"St 

admiuislration. 
center 

allocated between patient related 
noll patient related costs. 

d-:- &c:rst-s allocated between services provided at lltO"re than '01Te 

l-evel- o-f care wh-e-re the provider furnishes c-a-re at 
different levels under sepaxate provider numbers. 
Repealed effective January 1, 1990. 

History: Effective September h +9-&6-;- amended effective du±y h +9-8-h­
Decembet h ~ September h +9&7-:-
General Authority: NB€€ so 24.1 o~ 
law Implemented: ~ B5€ 1396a(a)(13), ~erR Part~ Subpaxt e 

75-02-06-14. Patient census Resident days. 

1. A patient resident day is any day that the facility ha-s 
received remuneration for which service is ·provided or for 
which payment is ordinarily sought for the available bed. The 
amount of remuneration has no bearing on whether a day should 
be counted or not . Examples of days that must be included ±n 
census , providing they JnMre b-een p-a-±d £-or-; are hospital days 
and therapeutic leave days. Hospital stay days i n excess of 
fifteen consecutive days are not billable to the department 
and are not counted as resident days . 
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2. A da-rly census record nm-st be prepared l!1Td maintained by the 
facility t-o a-H-ow -f-or proper 'dttd-±t o-f the census d-at-a Adequate 
census records must be prepared and maintained on a daily 
basis by the facility to allow for proper audit of the census 
data . The daily census records must include: 

a . Identification of the resident . 

b . Entries for all days. Entries are not to be made just by 
exception. 

c . Identif i cation of type of day, i . e., hospital, in-house. 

d . Identification of the resident's classification . 

e . Monthly totals by resident, by classifications for all 
residents, and by type of day. 

History: Ef f ective September 1, 1980; amended effective December 1, 
1983 ; September 1, 1987; January 1, 1990 . 
General Authority: NOCC 50-24 . 1-04 , 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13), ~ €FR Part~ 
Subpart 6 

75-02-06-15. Nursing care. Routine uursing 'C'a'r"e' services are 
tho-se services included by the provider -in -a da-rly services charge 
usually referred t-o -as the ro-om l!1Td b-o-ard charge. Ttre following t-ypes 
o-f -±t-ern-s and services -in addition t-o ro-om dietary and medical social 
services nm-st be considered t-o be routine -f-or purposes o-f medicaid co-st 
reporting even though ttrey nray be considered ancillary by the facility:-

~ A±± general nursing ser~ices including hut tTOt limited t-o 
administration o-f o.<ygen l!1Td related medication. h-and feeding, 
incoutinencSJ eare-; t-r-ay service, enemas, ete-:-

H-enrs wh±ch -are furnished routinely 
t-o a±± patients, e-:-g-:--; patients' 
basins, bedpans, ete-:-

l!1Td relatively 
gowns, W"22ter 

uniformly 
pitchers. 

3-:- H-enrs s t o c ked -at nu r s in g s t a t i o 11 s "V"r on the fi'O'OT -in gT'O'S'S 

supply l!1Td dish ibuted "V"r utilized indio idually -in 'S1'II"C!d± 
quantities, e-:-g-:--; alcohol, applicators, cotton balls, 
bandaids, antacids, aspirins, +--and other nonlegended drttg-s 

ordinarily kept on hand), suppositories, tongue depressors, 
p-a1J"e'r tissues, de odorants, mo a thwashes, kleenex, toothpaste, 
deuture cleaner, ete-:-

4-:- H-enrs wh±ch -are utilized by individual patients wh±ch -are 
reusable and e.<pected t-o be available -in the facility, e-:-g-:--; 

±ee bergs-; bedrails, canes, crutches, walkets, wheelchairs, 
traction equipment. and other durable medical equipment. 
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5-:- H-em-s which, wh-iTe not listed above, C'a1lte withiu the 
defiuitions s-et -forlh: ±n the personal ne-eds gnidelines o-f the 
Gnideliues 'fo-r Rontine Btngs, Snpplies, 'd11rl Eqnipmeut 'fo-r 
Skilled tinrsing 'd11rl Intermediate €-are facilities as issned by 

the medical set v ices d iv is ion 'fo-r 'BnY ±tents wh-±eh may not have 
been coveted ±n the ab-ove but may C"'11te within the definitions 
s-et -forlh: ±n the personal needs gnidelines . 

6-:- Special dietary snpplements tt"S"e"d 'fo-r tub-e feeding OT O"l"rl 
feeding 'S"ttCh as elemeutal·h-±gh Hittogen d-i-et-; even ±f written 
'ZrS -a: ptescriplion Tt:-em by a physiciau. 

7--:- Lanudty services coHsideted necessary 'fo-r the ptopet care 'd11rl 
appearance o-f the patieut. Repealed effective January 1, 
1990. 

History: Effective September h ~ amended effective December h 
+9-&.3-:- S e p t e mb e t h -t-'78-T-:-
General Authority: NB€6 so 24.1 04 
law Implemented: ~ H5€ 1396aEa>El3>, ~erR Part~ Snbpatt e 

75-02-06-16. Reimbnrsement Rate determinations. 

1. Ttre method o-f determining the teimbntsement rate per day wrl± 
b-e throngh the U"S"e o-f the ptospecti\1e tatesetting system . Ttre 
system teqnites that- the~ b-e established dnting the rate 
period ±n wh-±eh ±t wrl± b-e effective w±th retroactive 
adjustment t-o the beginnillg o-f the rat-e period. Each cost 
category actual rate is calculated using the allowable 
historical operating costs and adjustment factors provided for 
in subsection 4 divided by standardized resident 1 s days for 
the direct care cost category and resident 1 s days for other 
direct care, indirect care, and property cost categories. The 
actual rate as calculated is compared to the limit rate for 
each cost category to determine the lesser of the actual rate 
or the limit rate. The lesser rate for direct care is then 
multiplied t imes the weight for each classification in 
subsection 5 of section 75-02-06-17 to establ i sh the direct 
care rate for that classification. The lesser of the actual 
rate or the limit rate for other direct care, indirect care, 
and property costs, and the adjustments provided for in 
subsections 2 and 3 are then added to the di rect care rate for 
each classification to arrive at the established rate for a 
given classification. 

2. Ttre determination o-f 1f prospective ~'fo-r a±± accommodations 
begins w±th the aetna} c-o-st o-f the facility's opetatious 'fo-r 
the report period. 6nee the reasonable patient related eo-st-s 
-fram the report period are determined , adjustments and 
limitations are applied t-o the historical c-o-st t-o determine 
the prospective rate7 
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historical 'C'O'St-s combined w±th the adjustments mTd 
limitations t-a-ke -±nt'O consideratiou the economic conditions 
mTd trends during the~ period. 6-orl-s wh±eh 'dre incurred 
t-o nre-et certification standards 'SiTa-H b-e allowable mTd 
included ±n the determination o-f the rat-e-:- Rate adjustments 
t-o provide appropriate compensation nray b-e requested wtrere 
~ unforeseeable e.<penses are incurred. Stteh requests nray 

be =de t-o the dit ector o-f medical set vices, who 'SiTa-H 
determine ±f the e.<pense -i-s patient related mTd beyond the 
conlt ol o-f thtrse 1 esponsible -fooT the management o-f the 
facilities. The following adjustment methods w±l± be tt"S"e"d:-

87 Property 'C'O'St-s w±l± be i11cluded ±n the rat-e rl the 
historical amouJtt unless adjusted -in accordance w±th tiTe-s-e 

r ales. 

b-:- 'fhe othe-r 'C'O'St-s o-f t+re fac i 1 i t y w±l± be p 1 o j e c ted ba-se-U 
up-on the historical ecrst p±trs the annual percent o-f 
increase, ±f ~ ±n t+re consumer pr±ee inde.<. 

For a facility with an acutal rate below the limit rate for 
indirect care costs, an amount equal to se venty percent times 
the difference between the actual rate, exclusive of inflation 
indices, and the limit rate. exclusive of current inflation 
indices, up to a maximum of one dollar and eighty-five cents 
will be included as part of the indirect care cost rate. 

~ 3. Limitations. 

a. The department shall accumulate and analyze statistics on 
costs incurred by the nursing facilities. These 
statistics may be used to establish reasonable ceiling 
limitations and incentives for efficiency and economy 
based on reasonable determination of standards of 
operations necessary for efficient delivery of needed 
services. These limitations and incentives may be 
established on the basis of cost of comparable facilities 
and services and may be applied as ceilings on the overall 
costs of providing services or on specific areas of 
operations. It shall be the option of the department to 
implement the ceilings so mentioned at any time based upon 
the . information available and under guidelines required 
within the regulations of title XIX. 

b. At =h t-±me = federal regulations establish -a ceiling on 
medicare rat-e-s -fooT skilled nursing facilities, ttrat 
ceiling sha±± a±-s-o be considered ttre maximum -fooT t-±t±e *f* 
pagment The department will review, on an ongoing basis, 
aggregate payments to nursing facilities to determine that 
payments do not exceed an amount that can reasonably be 
estimated would have been paid for those services under 
medicare payment principles. If aggregate payments to 
nursing facilities exceed estimated payments under 
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medicare, the department may make adjustments to rates to 
establish the upper limitations so that aggregate payments 
do not exceed an amount that can be estimated would have 
been paid under medicare payment principles. 

c. Limits. All facilities except those facilities described 
in North Dakota Century Code section 50-24 . 4-13 will be 
used to establish a limit rate for the direct care, other 
direct care, and indirect care cost categories. This 
limit rate will be established using allowable historical 
operating costs for the report year ended June 30, 1988, 
and adjustment factors for the rate year as set forth in 
subsection 4 . These limit rates may not be rebased prior 
to the rate periods beginning January 1, 1993. The 
department will review economic trends and factors 
affecting nursing facilities to determine when rebasing of 
the limits will occur . 

(1) The limit rate for each of the cost categories will 
be established using the median rate for the 
appropriate cost category plus a fixed percentage of 
the median rate. The fixed percentage is to be 
determined as follows: 

(a) Historical costs for June 30, 1988, as adjusted, 
will be used to set rates for all facilities in 
the direct care, other direct care, and indirect 
care cost categories. 

(b) The rates for each cost category will be ranked 
from low to high. The ninetieth percentile 
ranking will be determined for the direct care 
and other direct care cost categories, and the 
seventy-fifth percentile ranking will be 
determined for the indirect care cost category. 

(c) The fixed percentage will be determined by 
subtracting the median rate from the percentile 
ranking rate and dividing the difference by the 
median rate . 

(d) The fixed percentage established under 
subparagraph c of this paragraph will be used to 
determine limits if and when rebasing of the 
limit year occurs . 

(2) A facility who has an actual rate that exceeds the 
limit rate for a cost category will receive the limit 
rate. 

(3) For the rate years beginning January 1, 1990, and 
ending December 31, 1992, a facility whose actual 
rate exceeds the limit rate for a cost category will 
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receive a percentage of the difference between the 
actual rate and the limit rate as follows: 

{a} For the rate year beginning January 1' 1990, 
forty-five ~ercent of the difference will be 
included in the facility's rate. 

( b} For the rate year beginning January 1! 1991, 
forty-five Qercent of the difference wi 11 be 
included in the facility's rate. 

(c) For the rate year beginning January 1, 1992, 
twenty-five percent of the difference will be 
included in the facility's rate. 

4. Adjustment factors for direct care, other direct care, and 
indirect care costs. 

a. The de~artment will utilize an independent economic 
forecast method of ~redicting the factors to be used to 
adjust historical allowable costs. Where possible, 
adjustment factors specific to North Dakota will be used 
to establish the adjustment for each rate year. If 
specific North Dakota data is not available, 
regional-s~ecific or national data will be used to 
establish adjustment factors for each rate year. 
Individual adjustment factors for the cost components 
included in this subdivision will be calculated for each 
rate year. 

(12 Salaries. 

(22 EmQloyment benefits. 

P2 Food. 

( 4 2 Utilities. 

(52 Drugs and nursing supplies. 

(62 Other costs. 

An adjustment factor will be separately calculated for 
direct care, other direct care, and indirect care costs 
based on the forecasted increase or decrease in the cost 
components for the eighteen months from the end of the 
report year to the end of the next rate year. 

b. The same methodology will be used to adjust the previous 
year's established limit rates for direct care! other 
direct care, and indirect care costs. 

5. Rate adjustments. 
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a . Desk audit rate. 

(1) The cost report will be reviewed taking into 
consideration the prior year 1 s adjustments. The 
facility will be notified by telephone or mail of any 
adjustments based on the desk review. Within seven 
working days after notification, the facility may 
submit information to explain why the desk adjustment 
should not be made. The department will review the 
information and make adjustments which are determined 
to be appropriate. 

(2) The desk audit rate will be effective January first 
of each rate year and will continue in effect until a 
final rate is established. 

(3) Until a final rate is effective, pursuant to 
paragraph 3 of subdivision b of this subsection, 
private-pay rates may not exceed the desk audit rate 
except as provided for in North Dakota Century Code 
section 50-24.4-19 . 

(4) No reconsideration will be given by the department 
for the desk rate unless the facility has been 
notified that the desk rate is the final rate. 

b . Final rate. 

(1) The cost report may be field audited to establish a 
final rate. If no field audit is performed, the desk 
audit rate will become the final rate. 

(2) The final rate will include any adjustments for 
nonallowable costs, errors, or omissions that result 
in a change from the desk audit rate of five cents 
per day or an aggregate of one thousand dollars for 
the facility, whichever is less, that are found 
during a field audit or are reported by the facility 
within twelve months of the rate yearend. 

(3) The private-pay rate must be adjusted to the final 
rate in the second month following receipt of 
notification by the department of the final rate and 
is not retroactive except as provided for in 
subparagraph c of paragraph 4 of subdivision b of 
this subsection. 

(4) If adjustments, errors, or omissions are found after 
a final rate has been established, the following 
procedures will be used: 

(a) Adjustments, errors, or omissions found within 
twelve months of establishment of the final rate 
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and resulting in a change of at least five cents 
per day will result in a change to the final 
rate. The change will be applied retroactively 
as provided for in this section. 

(b) Adjustments, errors, or omissions in excess of 
one thousand dollars for the facility found 
later than twelve months after the establishment 
of the final rate will be included as an 
adjustment in the report year that the 
adjustment, error, or omission was found. 

c. Adjustment of the total payment rate. The final rate as 
established will be retroactive to January first of the 
rate year, except with respect to rates paid by 
private-paying residents. Rates paid by private-pay 
residents must be retroactively adjusted and the 
difference refunded to the resident, if the desk audit 
rate exceeds the final rate by at least twenty-five cents 
per day. 

57 6. Rate payments. 

a. The rate as established shall be considered as payment for 
all accommodations and includes all items designated as 
routinely provided £or each rever~ care. No payments 
may be solicited or received from the patient resident or 
any other person to supplement the rate as established. 

b. The rate as established shall on±y be paid ±f the pri~ate 
pay patients 7 r-at-es by the department only if the rate 
charged to private-pay residents for semiprivate 
accommodations e-qu-a±- o-r e.'Cceed equals the established rate 
£or medical seroices patients. The rate b-e-±rtg charged 
pri~ate pay patients at the time the services W"eT"e 

provided W'±tt go\lern. fn etr.S'eS whe-J:-e private pay patients 
are not cltar g ed a thr.H:y rate-; the thr.H:y cltar g e W'±tt be 
compated by dhiding the t-ot-:rl: pri~al::e pay charges £or 
each l1t01l'i:tr by the pr hate pay census £or em::h month. If 
at any time the facility discounts the private pay rate 
for those periods of time that the patient resident is not 
in the facility, the discounted rate will be the maximum 
chargeab 1 e to ntedical ser \l ices patients. H the 
discounting polic:y creates a sitaation ±n wh±eh the 
prhate rate ±s ~ i:tren -aH medical assistance patients 
sftcr1± be afforded a discount ±n the amount ~ the 
difference bebteen the discounted pr hale rate and the 
established medical assistance rate the department for the 
same service, i.e., hospital or leave days. 

c. If the medical assistance reimbarsement established rate 
exceeds the private paytnent pay rate £or a par Licular 
rever ~ eare, on any given date, the facility shall 
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immediately report that fact to the department and charge 
the department at the lower rate. If payments were 
received at the higher rate, the facility shall, within 
thirty days, refund the overpayment. The refund will be 
the difference between the private pay established rate 
and medical assistauce rate the rate charged the 
private-pay resident times the number of medical 
assistance patieut resident days paid during the period i n 
which the medical assistauce reimbursemeut establ i shed 
rate exceeded the private pay rate charged to private-pay 
residents, plus interest calculated at two percent over 
the Bank of North Dakota prime rate on any amount not 
repaid within thirty days. The refund provision will also 
apply to all duplicate billings involving the department . 
Interest charges on these refunds are not allowable costs . 

d. Peer groupings, limitations, or adjustments which are 
based upon data received from or relating to more than one 
pro<ider facility will be effective for a rate period . 
Any change in the data used to establish peer groupings, 
limitations, or adjustments will not be used to change 
such peer groupings, limitations, or adjustments during 
the rate period, except with respect to the specific 
facility or facilities to which the data change relates . 

67 7. Partial year. 

a. For facil i ties changing ownership during the rate period , 
the rate established for the previous owner will be 
retained. The rate for the next rate period follow i ng the 
change in ownership will be established as follows: 

(1) For a facility with four or more months of operation 
under the new ownership during the report year, a 
cost report for the period will be used. 

(2) For a facility with less than four months of 
operations under the new ownership during the report 
year, the rate established for the previous owner 
will be indexed forward using the adjustment factors 
as set forth in subsection 4. 

b. For e.<istiug facilities addiug L-etts-; the reimbursemeul 
rat-e fur the new bed-s w±H b-e the "S"d11te 'd'S fur the otiTe-r 
similarly liceused bed-s ±n the facility. For an existing 
facility with a capacity increase and for a new facility, 
the department will establish an interim rate equal to one 
hundred ten percent of the sixtieth percentile of the 
direct care, other direct care, and indirect care rates 
not to exceed the limit rate, plus an amount calculated 
using paragraph 3 of subdivision c of subsection 3 of this 
section, plus the property rate . The property rate wi l l 
be calculated using projected property costs and 
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certificate of need projected census. The interim rate 
will be in effect for no less than four months and no more 
than fifteen months. Costs for the period in which the 
interim rate is effective will be used to establish a 
final rate. which will be limited to the lesser of the 
interim or actual rate. If the final rate for direct 
care, other direct care, and indirect care costs is less 
than the interim rate for those costs, a retroactive 
adjustment as provided for in subsection 5 will be made. 
No retroactive adjustments will be made for property 
costs. For the rate period following submission of any 
partial year cost report by a facility, census used to 
establish rates for property and indirect care costs will 
be the greater of actual census or certificate of need 
projected census. 

C. N-ew facilities w±l-1- submit. £err departmental appro~al, a 
proposed budget £err operations £err the period, at ±-e-a-st 
three months bttt ~ l1tO'r'e than fifteen mouths ±n duration, 
wh±eh end-s on d-ttrre tIt it t ie tIt . The rate est ab 1 i shed ba-sett 
ttp'01t the ap p r o \1 e d budget sha±±- b-e fimtt 1!ln'd sha±±- co 11 t in u e 
±n effect unt-i± the beginning o-f the rate period next 
following a-ft-e-r the end o-f the report period wh±eh 
coincides w-ith the end o-f the budget period For a facility 
with renovations or replacements in excess of one hundred 
thousand dollars, and excluding capacity increases, the 
rate established will be the direct care, other care 
direct, and indirect care rates based on the last report 
year, plus a property rate calculated based on projected 
property costs and census from the last report year. The 
projected property rate will be effective at the time the 
project is completed and placed into service . 

d. For a facility terminating its participation in the 
medical assistance program, whether voluntarily or 
involuntarily, the department may authorize the facility 
to receive continued payment until medical assistance 
residents can be relocated to facilities participating in 
the medical assistance program. 

7--:- Adjustments and tecoJtsidetalion ptocedutes. 

a-:- Rat-e adjustments nray b-e llt'a"de t-o correct errors 
sabsequently determined 1!ln'd sha±±- a-l-so b-e retroactive t-o 
the beginning o-f the facility's rate period. 

Jr.- 1m ad j us t men t nn:rst b-e rm!rCi-e £err a fa c il it y wiT±ett ha-s 
terminated participation ±n the program 1!ln'd tre.-s disposed 
o-f ~ depreciable assets or wh±eh IT= changed ownership. 
fn th±s C'a'S'e the regulations pertaining t-o ga-in-s 1!ln'd 
losses on disposable assets w±l-1- b-e effective. 
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e-:- fJmy requests £'O'r reconsideration o-f the r-at-e lll'tt'St be fiTed 
w-±ttr the medical services division £'O'r adminisltative 
consideration oqithin thitt~ days o-f the d-ate o-f the nrt-e 
Jtotification. 

8. One-time adjustments. 

a . Adjustments to meet ce r tification standards. 

(1) The department may provide for an increase in the 
established rate for additional costs that are 
incurred to meet certification standards. The survey 
conducted by the state department of health and 
consolidated laboratories must clearly require that 
the facility take steps to correct deficiencies 
dealing with resident care. The plan of correction 
must identify the salary and other costs that will be 
increased to correct the deficiencies cited in the 
survey process. 

(2) The facility must submit a written request to the 
medical services division within thirty days of 
submitting the plan of correction to the state 
department of health and consolidated laboratories . 
The request must contain the following information : 

(a) A statement that costs or staff numbers have not 
been reduced for the report year immediately 
preceding the state department of health and 
consolidated laboratories' certification survey. 

(b) The number of new staff or addit i onal staff 
hours and the associated costs that will be 
required to meet the certification standards . 

(c) A detailed list and implementation of any other 
costs necessary to meet survey standards. 

(3) The department will review the subm i tted information 
and may request additional documentation or conduct 
onsite visits. If an increase in costs is approved, 
the established rate will be adjusted upward not to 
exceed the limit rate . 

(4) Any additional funds provided must be used in 
acc ordance with the facility's written request to the 
department and are subject to audit. If the 
department determines that the funds were not 
utilized for the intended purpose, an adjustment will 
be made in accordance with subsection 5. 

b. Adjustments for unforeseeable expenses . 
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(1) The department may provide for an increase in the 
established rate for additional costs that are 
incurred to meet major unforeseeable expenses. Such 
expenses must be resident related and must be beyond 
the control of those responsible for the management 
of the facility. 

(2) The facility must submit a written request containing 
the following information to the medical services 
division within sixty days after first incurring the 
unforeseeable expense: 

(3) 

(4) 

(5) 

(a) An explanation as to why the facility believes 
the expense was unforeseeable. 

(b) An explanation as to why the facility's 
management believes the expense was beyond the 
managerial control of the facility. 

(c) A detailed breakdown of the unforeseeable 
expenses by expense line item. 

The department will base its decision on whether the 
request clearly demonstrates that the economic or 
other factors that caused the expense were unexpected 
and arose because of conditions that could not have 
been anticipated by management based on their 
background and knowledge of nursing care industry and 
business trends. 

The department will review the submitted information 
and may request additional documentation or conduct 
onsite visits. If an increase in costs is approved, 
the established rate will be adjusted upward not to 
exceed the limit rate. 

Any additional funds provided must be used to meet 
the unforeseeable expenses outlined in the facility's 
request to the department and are subject to audit. 
If the department determines that the funds were not 
utilized for the intended purpose, an adjustment will 
be made in accordance with subsection 5. 

c. Adjustment to historical operating costs. 

(1) A facility may receive a one-time adjustment to 
historical operating costs when the facility has been 
found to be significantly below care-related minimum 
standards described in subparagraph a of paragraph 2 
of this subdivision and when it has been determined 
that the facility cannot meet the minimum standards 
through reallocation of costs and efficiency 
incentives. 
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(2) The following conditions must be met before a 
facility can receive the adjustment: 

(a) The facility shall document that based on 
nursing hours and standardized resident days, 
the facility cannot provide a minimum of one and 
two-tenths nursing hours per standardized 
resident day . 

(b) The facility shall document that all available 
resources, including efficiency incentives, if 
used to increase nursing hours, are not 
sufficient to meet the minimum standards. 

(c) The facility shall submit a written plan 
describing how the facility will meet the 
m1n1mum standard if the adjustment is rece i ved. 
The plan must include the number and type of 
staff to be added to the current staff and the 
projected cost for salary and fringe benefits 
for the additional staff. 

(3) The adjustment will be calculated based on the costs 
necessary to increase nursing hours to the m1n1mum 
standards less any operating margins and incentives 
included when calculating the established rate. The 
net increase will be divided by standardized resident 
days and the amount calculated will be added to the 
actual rate. This rate will then be subject to any 
rate limitations that may apply. 

(4) If the facility fails to implement the pl an to 
increase nursing hours to one and two-tenths hours 
per standardized resident day, the amount included as 
the adjustment will be adjusted in accordance with 
the methodologies set forth in subsection 5. 

(5) If the actual cost of implementing the plan exceeds 
the amount included as the adjustment, no retroactive 
settlement will be made. 

History: Effective September 1, 1980; amended effect i ve July 1, 1981; 
December 1, 1983; July 1, 1984; September 1, 1987; January 1, 1990. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13)7 ~ eFR Part~ 
Subpatt e 

75-02-06-17. Appeals . A ptovidet dissatisfied w±th the rate 
established tr1T'Cter tiri:s chaplet lln!Y appeal. An appeal lln!Y be petfected 
by mailing or deliveting the infounation described ±n subsections + 
thtough 5 t-o the appeals refetee supetvisot, depatbnent o-f htrntan 
services, rlrl-e capitoL Bismatck, N-orth Dakota, 'SO tiTat the 1nailed or 
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delhered material anives rl th-e office o-f th-e appeals referee 
supervisor on -or before five p-:-nr.- on th-e thh l:l! first day a-f-t:-er th-e dat-e 
o-f th-e determination o-f th-e medical ser~ices division lll"a"d-e w±th respect 
t"Cr 1! reqaest for reconsideration. A.n appeal ttm:i'er th±s section ±s 
perfected '01rly -±r accompanied by writl:en documents including crl:± th-e 
following information:-

+:- A C'OP'Y o-f th-e letl:er recehed -f-rom th-e medical services 
division ad~ising o-f that di"isiours decision on th-e reqaest 
for reconsideration. 

t;- A statement O"f e-a:ch dispu Led ±t-ent and th-e reason -or lrcrs±s for 
th-e dispate. 

3-:- A computation and th-e dollar amount wh±ch reflects th-e 
appealing partyrs cla-im a-s t-cr th-e correct computation and 
dollar amount for e-a:ch disputed ±+em-:-

~ !ftre authority ±n statute -or rttl-e ttp"On wh±ch th-e appealing 
party relies for each disputed ±tem7 

5-;- !ftre name-; address, and telephone number o-f th-e person ttp"On 

whom crl:± notices w±H b-e ser"ed regarding th-e appeal. 

Classifications. 

1. Any resident, except respite care residents, occupying a 
licensed nursing facility bed must have a resident 
classification review. 

2. Residents will be classified in one of sixteen classes based 
on a resident classification review. If no resident 
classification review is performed for a resident, except for 
respite care residents, the resident must be classified as 
special care B for purposes of determining standardized 
resident days. Residents, except for respite care residents, 
who have not been classified must be billed at the reduced 
physical functioning A established rate. Respite care 
residents who are not classified will be given a weight of one 
and five-tenths when determining standardized resident days. 

3. Reviews must be conducted as follows: 

a. The facility will review the resident within the first 
seven days after any admission or return from a hospital 
stay. 

b. The facility will review the resident after twenty-five 
days, but within thirty days after any admission or return 
from a hospital stay. 

c. The facility will review each resident twice each year. 
The reviews will be conducted six months apart and will be 
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done according to a schedule established by the department 
for each report ye ar. 

d. The seven-day reviews will take precedence over the 
thirty-day reviews and biannual reviews, and thirty-day 
reviews will take precedence over the biannual reviews. 
For example, if resident A was admitted on June first and 
the annual medicaid review was on June third, resident A 
would not be included in the June third rev i ew . On the 
other hand, if the annual medicaid review was on July 
third, resident A would be included, even though he or she 
had just had a thirty-day facility review on June 
thirtieth. 

4. The resident classification review is to be completed based on 
the following criteria: 

a . Assign point values for a resident 1 s activities of daily 
living in the areas of: 

(1) Eating the process of getting food by any means 
into the body . 

(2) Transfer - the process of moving between positions. 

(3) Toileting - all processes involved with toileting . 

b. Determine each resident 1 s clinical group using the 
following hierarachy of criteria: 

(1) Heavy rehabilitation to qualify, a res ident must 
require and receive restorative physical or 
occupational therapy five times per week for a 
minimum of two and one-half hours per week or 
requires and is receiving intensive bowel or bladder 
retraining. Residents rece1v1ng therapy which is 
separately reimbursable by a third party cannot be 
included in this group. 

(2) Special care to qualify for spec i al care, a 
resident must not qualify as heavy rehabilitation and 
must have an activity of daily living score of five 
or more and one or more of the following conditions 
or treatments: 

(a) Stage 4 decubitus . 

(b) Comatose. 

(c) Suctioning. 

(d) Nasal gastric feeding. 
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(e) Parenteral feeding. 

(f) Quadriplegia. 

(g) Multiple sclerosis. 

(h) Ventilator dependent. 

(3) Clinically complex to qualify for clinically 
complex, a resident must not qualify as special care 
and must have one or more conditions or treatments 
characteristic of special care with an activity of 
daily living score of three or four; or must not 
qualify for special care and must have one or more of 
the following conditions or treatments: 

(a) Dehydration. 

(b) Internal bleeding. 

(c) Stasis ulcer. 

(d) Terminally ill. 

(e) Daily oxygen. 

(f) Wound care. 

(g) Chemotherapy. 

(h) Transfusion. 

(i) Dialysis. 

(j) Daily respiratory care. 

(k) Cerebral palsy. 

(1) Urinary tract infection. 

(m) Hemiplegia. 

(4) Special behavioral needs to qualify for special 
behavioral needs, a resident must not qualify for 
clinically complex and must have one of the following 
conditions: 

(a) Verbal disruption - level 4+. 

(b) Physical aggression - level 4+. 

(c) Disruptive. infantile, or socially inappropriate 
- level 4+. 
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(d) Hallucinations- level 2+ . 

(5) Reduced physical functioning - a resident who does 
not qualify for special behavior will be classified 
as reduced physical functioning. For a resident who 
has a level 4+ rating for general behavior, one point 
will be added to the activity of daily living score 
assigned in subdivision a of subsection 4. 

5. Based on the resident classification review, each resident 
will be classified into a case-mix class with a corresponding 
case-mix weight as follows: 

a . Heavy rehabilitation A; case-mix weight: 1. 91 . 

b. Heavy rehabilitation B; case-mix weight: 2.24. 

c. Special care A; case-mix weight: 2.45 . 

d. Special care B; case-mix weight: 2.67. 

e. Clinically complex A; case-mix weight : 1.17 . 

f. Clinicall y complex B; case-mix weight: 1.81. 

g. Clin ic ally complex C; case-mix weight : 2.12. 

h. Clinically complex D; case-mix weight : 2.63. 

i. Spec i al behavioral needs A; case-mix weight: 1.16. 

j. Special behavioral needs B; case-mix weight: 1.48. 

k. Special behavioral needs C; case-mix weight: 1. 90. 

1. Reduced physical functioning A; case-mix weight: 1.00. 

m. Reduced physical function i ng B; case-mix weight : 1.29. 

n. Reduced physical functioning C; case-mix weight : 1.48 . 

o. Reduced physical functioning D; case-mix weight: 1. 72. 

p. Reduced physical functioning E; case-mix weight: 2.21 . 

6. The classification is effective the date the review is 
completed in all cases except for the admission review . The 
admission review is effective the date of admission . 

History: Effective September 1, 1987; amended effective January 1, 
1990. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24 .4; 42 USC 1396a(a)(13)7 ~erR ~~7.253 
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75-02-06-18. Application. !fh±s cltaptet sh-aH he applied, ±n rat-e 
periods beginning on and ~ October h +9-6-h ±n ttre establishment and 
detetJninatiou 'V"f teimbatsement re:t-e-s £or crl± natsing facilities 
participating 'd"S pto~idets 'V"f intetmediate c-are 'Or skilled natsing c-are 
thxoagh ttre tnedicaid pxogxam. Reviewer criteria. 

1. The resident classification review form must be completed by a 
licensed practical nurse or registered nurse who is qualified 
by experience, has demonstrated competency in nursing, has 
successfully completed a training program approved by the 
department, and is certified by the department. 

2. If a facility does not employ a sufficient number of 
registered nurses to provide the required number of reviewers, 
a substitution of no more than two licensed practical nurses 
may be made. 

3. The department may decertify any certified nurse for 
incompetency or neglect in completing resident classification 
review. 

4. The maximum number of reviewers a facility may use during each 
review period is: 

a. Facilities of one hundred beds or less- two reviewers. 

b. Facilities of more than one hundred beds - two reviewers 
plus one additional reviewer for each fifty beds or part 
thereof by which the facility exceeds one hundred beds. 

5. Information may not be used for the review unless it is 
documented, readily available to the review nurse, and 
properly includable in the resident's medical record or is in 
the resident's medical record. 

6. The facilitywide reviews must be conducted during the second 
full week (Sunday through Saturday) of the month scheduled. 

7. A reviewer must use the following qualifiers when completing 
the resident classification review: 

a. Time period - the time period to be used is the past seven 
days except when reviewing behaviors. The time period for 
behaviors is the last fourteen days. 

b. Frequency - number of times the questioned action occurs. 

c. Documentation specific medical record documentation 
which is required must be in the resident's medical 
record, or readily available to the review nurse, and 
properly includable in the resident's medical record. 

632 



History: Effective September 1, 1987; amended effective June 1, 1988i 
January 1, 1990. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13)T ~ eFR ~ 
Subpart € 
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TITLE 79 

Oi 1 seed Council 
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JUNE 1990 

79-02-01-01. Scope. This article is promulgated pursuant to 
North Dakota Century Code chapter 4-10.2 and North Dakota Century Code 
section 28-32-02. This article applies to all sunflowers, safflower, 
rapeseed or canola, crambe, and flax grown in North Dakota or sold to a 
designated handler and shall be applied in conjunction with North Dakota 
Century Code chapter 4-10.2. 

History: Amended effective June 1, 1990. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 4-10.2-01 

79-02-01-02. Operations of council. All official functions of 
the sunflower oilseed council shall be subject to North Dakota Century 
Code chapter 28-32. 

History: Amended effective June 1, 1990. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 4-10.2-07 

79-02-02-01. Definitions. Unless otherwise defined, or made 
inappropriate by context, all words used in this chapter shall have that 
meaning given to them under North Dakota Century Code chapter 4-10.2. 
"Designated handler" includes, for the purposes of the assessment and 
reporting required by North Dakota Century Code chapter 4-10.2 , a grower 
selling the grower's unharvested sunflowers, safflower, rapeseed or 
canola, crambe, or flax, or delivering the grower's sunflowers, 
safflower, rapeseed or canola, crambe, or flax from the farm on which 
they are produced to any storage facility, packaging shed, or processing 
plant located outside the state. 

History: Amended effective June 1, 1990. 
General Authority: NDCC 28-32-02 
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Law Implemented: NDCC 4-10.2-02 

79-02-02-02. Purpose of sunflowe:c oilseed tax. The purpose of 
the sunflowe:c oilseed tax is to promote and provide better methods of 
production, development, processing, and marketing of sunflowers~ 
safflower, rapeseed or canola, crambe, and flax so that persons involved 
in ti-re sunflowe:c indushy these industries and North Dakota are 
benefited. 

History: Amended effective June 1, 1990. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 4-10.2-01 

79-02-02-03. Reports Form and content. Every designated 
handler shall, within fifteen days after the end of each calendar 
quarter, file a quarterly sunflower oilseed promotion report including 
the remittance of assessment fees for that quarter, with the council in 
the form and containing the information as prescribed by the council. 
Calendar quarters shall end on March thirty-first, June thirtieth, 
September thirtieth, and December thirty-first of each year. 

History: Amended effective June 1, 1990. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 4-10.2-08 

79-02-02-04. Sunflowe:c Oilseed tax refund. Any grower desiring a 
refund of the grower 1 s sunflower, safflower, rapeseed or canola, crambe, 
or flax assessment shall make application by personal letter to the 
chairman of the sunflower oilseed council. The application or request 
for refund shall be made within sixty days following the assessment or 
final settlement. Upon receipt of the grower 1 s personal letter of 
application or request for refund, the council shall send to the grower 
a refund application blank which must be returned by the grower within 
sixty days from the date of mailing the refund application blank. 

History: Amended effective June 1, 1990. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 4-10.2-09 
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TITLE 92 

Workers Compensation Bureau 
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JUNE 1990 

92-01-02-02.1 . Temporary partial disability benefits . If, after 
a compensable injury, a claimant cannot return to full-time employment, 
or returns to work at a wage less than that earned at the time of the 
claimant 1 s first or recurrent disability as defined in North Dakota 
Century Code section 65-05-09, the claimant is eligible f or a temporary 
partial disability benefit. Pursuant to North Dakota Century Code 
section 65-05-10, the temporary partial disability rate is to be f ixed 
by the bureau. 

For claims of temporary partial disability benefits asserted 
against the fund when the partial loss of earning power occurred prior 
to July 1, 1989, benefits wi ll be calculated in the following manner: 

1 . The temporary partial disability rate will be equal to the 
percentage obtained by dividing the claimant 1 s postinjury 
wages by the claimant 1 s prelnJury wages . Postinjury wages 
means those wages actually earned after the first or recurrent 
disability as defined in this section . Preinjury wages means 
the claimant 1 s wages earned at the time of the first or 
recurrent disabi l ity as defined in this sect i on. 

2. The claimant will receive the above calculated percentage of 
the weekly temporary total disability benefits as determ i ned 
by North Dakota Century Code section 65-05-09 . 

3 . Dependency allowance as defined in North Dakota Century Code 
section 65-05-09 will be paid at the same temporary part i al 
disability percentage as calculated in subsection 1. 

4. If, after the injury, the claimant earns ninety percent of the 
claimant 1 s earn i ngs at the time of the first or recurrent 
disability as defined in this section , no benefits will be 
~ 
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5. A claimant may earn up to ten percent of the claimant 1 s wages 
earned at the time of the first or recurrent disability with 
no reduction in temporary total disability benefits; however, 
all wages earned after the injury, from the employer of injury 
or any other employer, must be reported to the bureau to 
determine whether a reduction applies. 

6. If the claimant 1 s failure to report wages earned after the 
injury results in an overpayment of benefits, such overpayment 
must be refunded to the bureau at a rate set by the bureau, or 
be deducted from future payable benefits. 

History: Effective June 1, 1990. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-02-08 

92-01-02-02.2. Additional twenty-five percent rehabilitation 
allowance benefit payment. Eligibility for the additional twenty-five 
percent rehabilitation allowance will be determined when either of th~ 
following conditions are met: 

1. A claimant who maintains a second domicile during such time 
the claimant is participating in a formalized rehabilitatiOn 
training program shall be granted an additional twenty-fi~e 
percent weekly rehabilitation allowance while in training. 
Maintenance of a second domicile tequires the ownership and 
upkeep of the claimant 1 s primary home, and ownership, lease, 
or rental of a second residence, while in training. 

2. If a claimant elects to commute to and from school on a daily 
basis rather than maintain a second domicile, the claimant 
shall be granted an additional twenty-five percent weekly 
rehabilitation allowance, provided: 

a. The distance from the claimant 1 s residence to the school 
or training institution equals or exceeds thirty miles; 
and 

b. The training program requires the claimant 1 s regular 
attendance on a daily (five days per week) basis. 

The additional twenty-five percent weekly rehabilitation allowance is to 
be calculated as a percentage of the claimant 1 s present weekly lost-time 
benefit rate, including dependency allowance payments. 

History: Effective June 1, 1990. 
General Authority: NDCC 65-02-08, 65-05.1-06.1 
Law Implemented: NDCC 65-05.1-06.1 

92-01-02-11. Attorneys. Any party shall have 
represented by an attorney at any stage in the proceedings 
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claim. Attorney 1 s fees for the claimant only will be paid by the bureau 
-front t+re t-±nte a e:hrim ±s deuied o-r reduced lm"d at a rate set by the 
bureau according to North Dakota Century Code section 65-02-08. The 
bureau may deny attorney 1 s fees upon a finding that a claim o-r appeal is 
frivolous . The attorney shall file a notice of legal representation 
prior to or together with the attorney 1 s first communication with the 
bureau. 

History: Amended effective June 1, 1990. 
General Authority: NDCC 65-02-08, 65 13 05 65-10-03 
Law Implemented: NDCC 65-02-08, 65-10-03, 65 13 13 

92-01-02-11.1. Fees. Fees for legal services provided by 
claimants 1 attorneys and legal assistants working under the direction of 
claimants 1 attorneys will be paid subject to the following: 

1. Attorneys must be paid at the rate of seventy dollars per hour / 
for actual and reasonable time. 

2. Legal assistants acting under the supervision of claimants 1 

attorneys must be paid at the rate of forty dollars per hour 
for actual and reasonable time. A 11 legal assistant 11 means any 
person with a bachelor 1 s degree, in a legal assistant or 
paralegal program, from an accredited college or university, 
or a legal assistant certified as such by the national 
association of legal assistants . 

3. Subject only to subsections 5 and 6, total fees paid by the 
bureau for all legal services in connection with a claim may 
not exceed the following: 

a. No fees may be paid prior to constructive denia l of a 
claim, issuance of a pretermination notice informing a 
claimant that the bureau intends to discontinue or suspend 
benefits, or issuance of an administrative order, except 
as otherwise provided by this section. 

b. The sum of three hundred fifty dollars , plus reasonable 
costs incurred, for legal services following issuance of a 
pretermination notice, if an administrative order 
discontinuing or suspending benefits is not subsequently 
issued. 

c. The sum of seven hundred dollars, plus reasonable costs 
incurred, for legal services in connection with an offer 
by the bureau to make a lump sum settlement pursuant to 
North Dakota Century Code section 65-05-25. 

d . The sum of seven hundred dollars, plus reasonable costs 
incurred, for legal services in connection with a 
rehabilitation plan after the bureau has notified the 
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claimant to identify a rehabilitation plan under North 
Dakota Century Code section 65-05.1-04. 

e. The total sum of fifteen hundred dollars, plus reasonable 
costs incurred, following constructive denial of a claim, 
or issuance of an administrative order under North Dakota 
Century Code chapter 28-32 reducing or denying benefits, 
for services provided if the dispute is resolved before an 
evidentiary hearing or deposition is scheduled by the 
bureau. 

f. The total sum of three thousand dollars, plus reasonable 
costs incurred, if the dispute is resolved after an 
evidentiary hearing or deposition is scheduled by the 
bureau or following such hearing or deposition. 

g. The total sum of five thousand dollars, plus reasonable 
costs incurred, if the claimant prevails following a 
district court appeal. 

h. The total sum of six thousand dollars, plus reasonable 
costs incurred, if the claimant prevails following an 
appeal to the North Dakota supreme court. 

4. The maximum fees specified in subdivisions e, f, g, and h of 
subsection 3 include all fees paid by the bureau ~o one or 
more attorneys representing the claimant in connection with 
the same claim at all stages in the proceedings, including 
those fees paid according to subdivisions b, c, and d of 
subsection 3. A 11 claim 11 includes all matters affecting rights 
of a claimant in connection with one or more work injuries 
that are or reasonably could be included in a single 
administrative order or application for benefits. 

5. Upon application of the claimant's attorney and a finding by 
the bureau that a claim has clear and substantial merit and 
that the legal or factual issues involved in the dispute are 
unusually complex, the bureau may approve payment of 
reasonable fees in excess of the maximum fees provided by 
subdivisions e and f of subsection 3. If the bureau approves 
payment of fees in excess of the maximum fees provided by 
subdivisions e and f of subsection 3, the bureau shall set a 
new maximum fee, which may not be exceeded. Upon application 
of the claimant's attorney to the appellate court and a 
finding by the court that the claim had clear and substantial 
merit, and that the legal or factual issues involved in the 
appeal were unusually complex, the court may approve payment 
of reasonable fees in excess of the maximum fee provided by 
subdivisions g and h of subsection 3. All applications for 
additional fees in excess of the maximum fees must contain a 
concise statement of the reasons for the request, including a 
summary of the factual or legal issues, or both, justifying 
such request, and an explanation concerning why the issues are 
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6 . 

unusually complex. Factors that must be considered in 
determining whether the factual or legal issues are unusually 
complex include: 

a. The extent of the prehearing and posthearing discovery; 

b. The number of depositions; 

c. The number of legal or factual issues in dispute; and 

d. Whether the legal issues or relevant statutes have been 
previously interpreted by the North Dakota supreme court. 

If the bureau has awarded benefits, and the employer requests 
a rehearing, the bureau may, in its discretion, pay the 
claimant•s attorney fees and costs in connection with the 
rehearing. Total fees paid pursuant to this section may not 
exceed the sum of fifteen hundred dollars . 

7. All time must be recorded in increments of no more than six 
minutes (one-tenth of an hour). Contemporaneous time records 
must be kept and made available to the bureau, upon request 
made at any time within two years of the date recorded. 

8. 11 Minimum 11 billings in increments greater than six minutes 
(one-tenth of an hour) are not permitted . 

9. Monthly fee statements and a final statement upon resolution 
of the matter must be submitted to the bureau on forms 
provided by the bureau for that purpose, or on other forms 
acceptable to the bureau. All statements must show the name 
of the claimant, claim number, date of the statement, date of 
each service or charge, itemization and a reasonable 
description of each service or charge, time and amount billed 
for each item, and total time and amounts billed. No fees for 
services provided more than ninety days before the date of the 
billing will be paid except for those approved i n the sole 
discretion of the bureau . 

10. The following costs wi 11 be reimbursed: 

a. Actual postage . 

b . Actual to 11 charges for long-distance telephone calls. 

c. Copying charges, at twenty cents per page. 

d. Mileage and other expenses for reasonable and necessary 
travel. Mileage and other travel expenses, including per 
diem, must be paid in the amounts that are paid state 
officials as provided by North Dakota Century Code 
sections 44-08-04 and 54-06-09. Out-of-state travel 

645 



expenses may be reimbursed only if approval for such 
travel is given, in advance, by the bureau. 

e. Other reasonable and necessary costs, not to exceed one 
hundred dollars. Other costs in excess of one hundred 
dollars may be reimbursed only upon agreement, in advance, 
by the bureau. Costs for typing and clerical or office 
services will not be reimbursed. 

An attorney who accepts compensation from the bureau for services 
pursuant to North Dakota Century Code section 65-08-02 and this section 
agrees to binding fee arbitration of all disputes relating to payment or 
denial of fees. 

Fees for reporters must be: The sum of twenty-five dollars per 
hour, for appearance at hearing or other proceeding; plus, two dollars 
and fifty cents per page for transcription and original transcript, and 
twenty cents per page for additional copies. The bureau shall also 
reimburse reporters for mileage and other expenses, for reasonable and 
necessary travel, in the amounts that are paid state officials as 
provided by North Dakota Century Code sections 44-08-04 and 54-06-09. 

History: Effective June 1, 1990. 
General Authority: NDCC 65-02-08, 65-10-03 
Law Implemented: NDCC 65-02-08, 65-10-03 

92-01-02-13. Transfer of coverage from selling employer to 
purchasing employer. 

1. The compensation coverage of an employer selling or 
transferring the employer•s business to another employer who 
continues to operate the same business may, at the discretion 
of the bureau, be transferred to the purchaser. Any premium 
unearned on the seller 1 s risk must be applied toward payment 
for the transferred coverage. 

2. The compensation coverage of an employer, who has operated a 
business as an individual owner (sole proprietorship), as a 
family operation, (sons, spouse, daughters), or as a 
partnership, selling or transferring the business within three 
months of the last actual payroll period expiration date to a 
corporation of which the employer, as an individual owner, 
family member or partner, continues to be an officer or 
shareholder, may be transferred to the purchasing corporation. 
Then the payroll for the three-month (or less) payroll period 
will be prorated on the basis of the maximum of three hundred 
dollars per month per employee for the period of time 
involved. If the salary paid is less than the maximum amount 
of three hundred dollars, the full amount is reportable, or if 
an employee ceased employment during the three-month period, 
the gross paid is to be reported up to three thousand six 
hundred dollars. 
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History: Effective June 1, 1990. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-04-01 

92-01-02-14. Procedure for penalizing employers accounts for 
failure to make payroll reports. When an employer fails to make payroll 
reports, the underwriter shall: 

1. Set up an account (including an application listing one 
employee) for the purpose of assigning a number; 

2. Request a payroll report; and 

3. If the report is not provided, recommend to the director that 
a penalty be fixed by order in an amount not to exceed five 
hundred dollars . 

The underwriter is the person appointed by the director to head the 
department at the bureau which sets rates and collects employers• 
premiums . The bureau employs one head underwriter and two assistant 
underwriters. 

History: Effective June 1, 1990. 
General Authority: NDCC 65-02-08, 65-04-12 
Law Implemented: NOCC 65-04-12 

92-01-02-15. Altering payroll reporting periods for employers. 
The bureau, upon an employer 1 s request, may alter an employer•s payroll 
reporting period to conform with regular quarter endings (March 
thirty-first, June thirtieth, September thirtieth, December 
thirty-first) in cases where an employer•s payroll reporting period 
would not normally coincide with a quarter•s end. 

History: Effective June 1, 1990. 
General Authority: NOCC 65-02-08, 65-04-05 
Law Implemented: NOCC 65-04-05 

92-01-02-16. Expiration date change. If a riskholder requests a 
change of expiration date on the riskholder•s account, the following 
procedure will apply: The payroll will be prorated on a basis of the 
maximum of three hundred dollars per month per employee for the period 
of time involved. If the salary paid is less than the maximum amount of 
three hundred dollars per month, the full amount is reportable. 

History: Effective June 1, 1990. 
General Authority: NDCC 65-02-08 
Law Implemented: NOCC 65-04-01 
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92-01-02-17. Reporting payroll for period of noncompliance. If 
the noncompliance period of a new account is less than twelve months, 
the following procedure will apply: The payroll will be prorated on a 
basis of the maximum of three hundred dollars per month per employee for 
the period of time involved. If the salary paid is less than the amount 
of three hundred dollars per month, the full amount is reportable. If 
an employee ceased employment during the noncompliance period, the gross 
payroll of the employee is prorated over the period of noncompliance up 
to a maximum of three hundred dollars per month for the period of 
noncompliance. 

History: Effective June 1, 1990. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-04-01 

92-01-02-18. Experience rating system. The following system is 
established for the experience rating of risks of employers contributing 
to the fund: 

1. Basis for experience rating. A merit rating system must be 
applied at the termination of the twelve-month insurance 
period for all employers' accounts of the fund meeting the 
following qualifications: 

a. The account has completed two consecutive twelve-month 
insurance periods. 

b. The employer's account, excluding optional coverage, has 
developed an annual premium of twenty-five dollars or more 
on its last actual payroll. 

Employer's coverage shall not be eligible for merit rating. 
No minimum premium shall be eligible for merit rating. When 
computing merit rating discount, an employer may not pay less 
than the minimum premium for the highest classification rate 
of that employer for merit rating purposes. The date claims 
are accepted must be the controlling factor for the five 
succeeding years. 

2. Basic compensation allowance. The premium allowance is 
established by adding the total earned premium for each 
account based on the period within the first five of the six 
years immediately preceding the twelve-month insurance period 
times fifty percent of the accumulated earned premium for the 
stated five-year period, which equals the premium allowance 
for a stated twelve-month period. 

3. Merit rate discount. Percentage of merit rate discount is 
computed as follows: 
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a. The four-year premium and the current year 1 s base premium 
obtained from the current payroll report are added 
together. 

b. Take fifty percent of this total, which is the five-years 1 

premium, and arrive at the allowance. 

c. If the losses on the experience rating sheet exceed the 
allowance arrived at in subdivision b, the allowance 
figure is subtracted from the loss figure. 

d. This difference is divided by the allowance figure to 
obtain the percentage of difference. 

e. The percentage of difference is multiplied by forty 
percent. 

f. This figure is the percentage of merit rate charged to be 
applied on the current estimated portion of the payroll 
report. 

g . If the allowance figure exceeds the loss figure on the 
experience rating sheet, the loss figure is subtracted 
from the allowance figure. 

h. This difference is divided by the allowance figure to 
obtain the percentage of difference. 

i . This percentage of difference is multiplied by forty 
percent. 

j. This figure is the percentage of merit rate discount to be 
applied on the current estimated portion of the payroll 
report. 

4. Percentage charge or discount. In no instance may the 
employer 1 s base premium be added to, for charge, or subtracted 
from, for discount, by more than forty percent. For payroll 
periods ending July 31, 1989, and after, the percentage or 
merit rate may not change more than forty percent on an 
individual account. 

History: Effective June 1, 1990. 
General Authority: NOCC 65-02-08, 65-04-17 
Law Implemented: NOCC 65-04-17 

92-01-02-19. Employer relief after third-party recovery. Upon 
third-party recovery pursuant to North Dakota Century Code section 
65-01-09 in claims which have been assumed by the bureau and where the 
employer 1 s merit rating has been affected, relief will be given to the 
employer from the date of the actual recovery to the balance of the 
experience rating period. 
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11 Relief will be given 11 indicates that the amount of money 
recovered by the bureau in a third-party action will be deducted from 
the amount charged against the employer's merit rating. This may result 
in a decreased premium for that employer in the future. 

History: Effective June 1, 1990. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-01-09, 65-04-17 

92-01-02-20. Classification of employments Premium rates. 
Classifications and premium rates, taking into consideration hazards and 
risks of different occupations, must be those classifications and 
premium rates contained in the 1989 edition of that publication 
entitled, 11 North Dakota Workers Compensation Bureau Rates and 
Classifications 11 which is hereby adopted by reference thereto and 
incorporated within this section as though set out in full herein. 

Premium rates must be adjusted annually as recommended by the 
bureau's actuaries based upon the criteria set forth in North Dakota 
Century Code section 65-04-01. 

The m1n1mum premium charge for all classifications will be 
twenty-five dollars per year except for the following volunteer 
classifications: 

Classification No. 

7710 Fire department, volunteer minimum will be 
fifty dollars 

7715 Civil defense volunteer disaster- minimum will 
be fifty dollars 

9830 Civil air patrol, volunteer - minimum will be 
one hundred ten dollars 

9385 Volunteer programs- minimum will be one hundred 
fifty dollars 

9840 Vocational training and work evaluation 
programs, volunteer minimum will be one 
hundred fifty dollars 

History: Effective June 1, 1990. 
General Authority: NDCC 65-02-08, 65-04-01 
Law Implemented: NDCC 65-04-01 

92-04-01-01. Definitions. As used in this article: 

1. 11 Alteration 11 means a structural modification of or a departure 
from an original or existing construction. 
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2. 11 A. S.M . E. Code 11 means the Boiler Pressure Vessel Construction 
Code of the American society of mechanical engineers of which 
sections I, II, IV, VIII (divisions I and II), and IX as of 
July 1, 1978, are hereby adopted by the bureau and 
incorporated by reference as a part of this article. A copy 
of the American Society of Mechanical Engineers Code is on 
file at the office of the bureau. The American Society of 
Mechanical Engineers Code may be obtained from the American 
society of mechanical engineers headquarters at 345 East 
Forty-seventh Street, New York City, New York 10017. 

2.1. 11 Apartments 11 means all multiple dwellings, which include 
condominiums. 

3. 11 Approved 11 means approved by the bureau. 

4. 11 Boiler 11 means a closed vessel in which water is heated, steam 
is generated, steam is superheated or any combination thereof, 
under pressure or vacuum for use externally to itself by the 
direct application of heat from the combustion of fuels or 
from electricity or nuclear energy. The term boiler includes 
fired units for heating or vaporizing liquids other than water 
where these units are separate from processing systems and are 
complete within themselves, as per North Dakota Century Code 
section 65-12-04. 

5. 11 Bureau 11 means the North Dakota workers compensation bureau . 

6. 11 Certificate of competency 11 means a certificate issued by a 
jurisdiction indicating that a person has passed an 
examination prescribed by the national board of boiler and 
pressure vessel inspectors. 

7. 11 Certificate inspection 11 means 
which is used by the chief boiler 
a certificate, as provided for 
section 65-12-06 may be issued . 

an inspection, the report of 
inspector to decide whether 
in North Dakota Century Code 

8. 11 Chief inspector 11 means the chief boiler inspector appointed 
by the bureau to serve in the capacity as stated by law. 

9. 11 Condemned boiler 11 means a boiler that has been inspected and 
declared unsafe or disqualified by legal requirements by an 
inspector qualified to take such action who has applied a 
stamping or marking designating its rejection. 

10. 11 Deputy inspector 11 means a boiler inspector or inspectors 
employed by the bureau to assist the chief inspector in making 
inspections of boilers. 

11. 11 Existing installations 11 includes any boiler constructed, 
installed, or placed in operation before July 1, 1973. 
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12. 11 External inspection 11 means an inspection made when a boiler 
is in operation. 

13. 11 Fusion welding 11 means a process of welding metals in a molten 
or molten and vaporous state, without the application of 
mechanical pressure or blows. Such welding may be 
accomplished by the oxyacetylene or oxyhydrogen flame or by 
the electric arc. Thermit welding is also classed as fusion. 

14. 11 High pressure, high temperature water boiler 11 means a water 
boiler operating at pressures exceeding one hundred sixty 
pounds per square inch gauge [1103.17 kilopascals] or 
temperatures exceeding two hundred fifty degrees Fahrenheit 
[121.16 degrees Celsius]. For practical purposes it shall be 
deemed the same as a power boiler. 

15. 11 Hot water supply boiler 11 means a fired boiler 
exclusively to supply hot water for purposes other than 
heating and shall include all service and domestic type 
heaters not otherwise exempt by North Dakota Century 
section 65-12-04.1. 

used 
space 
water 

Code 

16. 11 Inspector 11 means the chief boiler inspector or any deputy 
inspector or special inspector. 

17. 11 Internal inspection 11 means an inspection made when a boiler 
is shutdown and handholes or manholes are opened for 
inspection of the interior. 

18. 11 Low pressure and heating boiler 11 means a boiler operated at 
pressures not exceeding fifteen pounds per square inch gauge 
[1.03 kilopascals] for steam or at pressures not exceeding one 
hundred sixty pounds per square inch gauge [1103.17 
kilopascals] and temperatures not exceeding two hundred fifty 
degrees Fahrenheit [121.1 degrees Celsius], for water. 

19. 11 Major repair 11 shall be considered as a repair upon which the 
strength of a boiler would depend. Major repairs are those 
that are not of a routine nature as described in Chapter III 
of the National Board Inspection Code. Chapter III of the 
National Board Inspection Code, 1987 edition, is hereby 
adopted by the bureau and incorporated by reference as a part 
of this article. 

20. 11 Miniature boiler 11 means any boiler which does not exceed any 
of the following limits: 

a. Sixteen-inch [40.64-centimeter] inside diameter of shell. 

b. Twenty square feet [1.86 square meter] heating surface. 

c. Five cubic feet [.142 cubic meter] gross volume, exclusive 
of casing and insulation. 
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d. One hundred per square inch gauge [689.48 kilopascals] 
maximum allowable working pressure. 

21. 11 National board 11 means the national board of boiler and 
pressure vessel inspectors, 1055 Crupper Avenue, Columbus, 
Ohio 43229, whose membership is composed of the chief 
inspectors of government jurisdictions who are charged with 
the enforcement of the provisions of the American Society of 
Mechanical Engineers Code. 

22. 11 National Board Inspection Code 11 means the manual for boiler 
and pressure vessel inspectors supplied by the national board. 
Copies of this code may be obtained from the national board at 
1055 Crupper Avenue, Columbus, Ohio 43229 . 

23 . 11 New boiler installations 11 includes all boilers constructed, 
installed, or placed in operation after July 1, 1973. 

24 . 11 Nonstandard boiler 11 means a boiler that does not bear the 
state st-amp, the national board stamp, the American society of 
mechanical engineers stamp or the stamp of any state or 
political subdivision which has adopted a standard of 
construction equivalent to that required by this article . 

25. 11 0wner or user 11 means any person, firm, corporation, state, · or 
political subdivision owning or operating any boiler which is 
not specifically exempt under North Dakota Century Code 
section 65-12-04.1 within North Dakota. 

26. 11 Power boiler 11 means a closed vessel in which steam or 
vapor (to be used externally to itself) is generated 
pressure of more than fifteen pounds per square inch 
[1.03 kilopascals] by the direct application of heat. 

other 
at a 
gauge 

27 . 11 Reciprocal commission 11 means a commission issued by the 
bureau to persons who have passed a written examination 
prescribed by the national board and who hold a national board 
commission issued by the national board, or to persons who 
have passed the written examination prescribed by the national 
board and are employed by a self-insured corporation making 
their own inspections. 

28 . 11 Reinstalled boiler 11 means a boiler removed from its original 
setting and reerected at the same location or erected at a new 
location without change of ownership. 

29. 11 Repair 11 is a restoration of any damaged or impaired part to 
an effective and safe condition. 

30. 11 Secondhand boiler 11 means a boiler of which both the location 
and ownership have been changed after primary use. 
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31. 11 Service or domestic type water heater 11 means a fired water 
heater of either instantaneous or storage type, used for 
heating or combined heating and storage of hot water to be 
used for domestic or sanitary purposes, with temperatures not 
exceeding two hundred fifty degrees Fahrenheit [121.1 degrees 
Celsius], and a heat input not in excess of two hundred 
thousand British thermal units [2.11 x 10 to the 8th power 
joules] per hour, and pressure not to exceed one hundred sixty 
pounds per square inch [1103.17 kilopascals]. 

32. 11 Special inspector 11 means an inspector regularly employed by 
an insurance company authorized to insure against loss from 
explosion of boilers in this state or an inspector who has 
passed the national board examination and is employed by self­
insured corporations. 

33. "Standard boiler" means a boiler which bears the stamp of 
North Dakota or of another state which has adopted a standard 
of construction equivalent to that required by this article or 
a boiler which bears the national board stamp or American 
society of mechanical engineers stamp. 

34. "State of North Dakota Boiler Construction Code 11 is used to 
designate the accepted reference for construction, 
installation, operation, and inspection of boilers and will be 
referred to as this article. Anything not amended or 
specifically covered in this article shall be considered the 
same as the American Society of Mechanical Engineers Code, as 
of July 1, 1978. 

35. "Steam traction engines" means boilers on wheels which are 
used solely for show at state fairs and other exhibitions in 
which the public is invited to attend. 

History: Amended effective October 1, 1980; August 1, 1987; June 1, 
1990. 
General Authority: NDCC 65-12-08 
Law Implemented: NDCC 65-12-08 

92-04-02-17. Reporting repairs to be made. 

1. The owner or person in charge of a boile~ or boiler repair 
shop making major repairs to a boiler shall notify the chief 
boiler inspector of each major repair or alteration to be made 
thereto, and the anticipated repair shall be approved before 
work is started; or 

2. If the boiler is insured or owned by a self-insured 
corporation, the special inspector may authorize the repair. 
After such repairs are made, they shall be subject to the 
approval of an inspector. 
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History: Amended effective June 1, 1990. 
General Authority: NDCC 65-12-08 
Law Implemented: NDCC 65-12-08 

92-04-02-18. Reports of welded repair or alterations. All major 
repairs made to boilers in North Dakota must be reported on the report 
of welded repair or alteration Form WC 2033 or national board Form R-1 
and th±s either form must be filled out completely . The completed form 
must be sent by the repair concern effecting the repair to the chief 
boiler inspector within thirty days of the completion of the repair or 
alteration . It must be signed by the inspector approving the repair or 
by the manufacturer or boiler repair concern effecting the repairs . 

Subject to the administrative procedures of the 
approval of the inspector, repairs of a routine nature 
prior approval or the requirement for the repair report 
The National Board Inspection Code must be used as a 
determining repairs of a routine nature. 

History: Amended effective June 1, 1990. 
General Authority: NDCC 65-12-08 
Law Implemented: NDCC 65-12-08 

bureau and the 
may be given 
may be waived. 
guideline i n 

92-04-03-01.1 . Boiler inspection fees. The follow i ng will be 
charged for boiler inspections: 

1. High pressure boilers. 

a. Internal inspections . 

50 square feet or less of heating surface 
Over 50 square feet and not over 500 square feet 
Over 500 square feet and not over 4,000 

square feet 
Over 4,000 square feet of heating surface 

b . External inspections. 

50 square feet of heating surface or less; 
100 KW or less 
Over 50 square feet of heating surface, over 

100 KW 

2 . Low pressure boilers. 

a. Internal inspections . 

Without manway 
With manway 

b. External inspections. 
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Fee 

$25 . 00 
35 . 00 

45 . 00 
55 . 00 

$20 . 00 

25.00 

$25.00 
35 . 00 



Hot water heat and low pressure steam 
Hot water supply 
Additional boilers at same account for 

same day inspection. (Account= same 
owner, management firm, user, etc.) 

3. 11 Show11 boi 1 ers. 

Internal 
Extern a 1 
Hydrostatic test 
Ultrasonic survey 

$20.00 
10.00 

15.00 

$35.00 
30.00 
40.00 
40.00 

4. The charge cannot exceed one hundred eighty-five dollars per 
day plus expenses for inspections of boilers for the same 
account, per inspector. 

History: Effective June 1, 1990. 
General Authority: NDCC 65-02-08, 65-12-11 
Law Implemented: NOCC 65-12-11 

92-04-03-08. Safety appliances. 

1. No person shall remove, tamper with, or render inoperative any 
safety appliances prescribed by these rules except for the 
purpose of making repairs. The resetting of safety appliances 
shall not exceed the accepted working pressure of the unit. 

2. Repairs or adjustments made to safety or safety relief valves 
must be done by the manufacturer of the valve or an approved 
testing facility equipped to do same. The resetting of safety 
valves or safety relief valves shall not exceed the accepted 
working pressure for the unit. 

3. An approved testing facility must be one of the following: 

a. A facility holding a valid certificate of authorization 
and 11 VR" symbol stamp issued by the national board of 
boiler and pressure vessel inspectors. 

b. An electrical generating station owner or user 11 VR" 
program, the full equi va 1 ent of the national board 11 VR 11 

program, reviewed and accepted by the chief boiler 
inspector and a representative of the owner or user 1 s 
authorized inspection agency responsible for the inservice 
inspection of the owner or user 1 s boilers. 

c. An owner or user program for doing adjustments to set 
pressure or blowdown, or both, to boiler pressure relief 
valves owned by them, provided the adjusted settings or 
capacities, or both, and the date of the adjustments are 
recorded on a metal tag secured to the seal wire. All 
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external adjustments must be sealed showing the 
identification of the organization making the adjustments. 
The chief boiler inspector shall review the training, 
qualifications, and procedures used to implement this 
program. 

History: Amended effective June 1, 1990. 
General Authority: NDCC 65-12-08 
Law Implemented: NDCC 65-12-08 

92-04-05-22. Pressure on nonstandard traction engines. All steam 
traction engines which are of nonstandard boiler construction shall be 
limited to a maximum allowable working pressure of one hundred twenty­
five pounds per square inch [061 . 04 kilopascalsl , unless a thorough 
ultrasonic thickness survey, engineering analysis, and other 
inspections, approved by the chief boiler inspector, determine that a 
different pressure is appropriate. In no case may the maximum allowable 
working pressure be greater than that permitted by the original 
manufacturer. Boilers herein described shall not be subject to the age 
limits of section 92-04-05-03. 

History: Amended effective June 1, 1990. 
General Authority: NDCC 65 - 12-08 
Law Implemented: NDCC 65-12-08 
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TITLE 94 

Corrections and Rehabilitation, Department of 
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JUNE 1990 

STAFF COMMENT: Title 94 contains all new material but is not 
underscored so as to improve readability. 

Chapter 
94-01-01 

Chapter 
94-02-01 
94-02-02 

94-02-03 

94-02-04 
94-02-05 

ARTICLE 94-01 

GENERAL ORGANIZATION 

Organization of Department [Reserved] 

CHAPTER 94-01-01 
ORGANIZATION OF DEPARTMENT 

[Reserved] 

ARTICLE 94-02 

JAILS 

Required Facilities 
Detention of Juveniles and Juvenile 

Detention Centers 
Facility Classification, Construction, 

and Renovation 
Admissions Procedures 
Supervision and Security 
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94-02-06 
94-02-07 
94-02-08 
94-02-09 
94-02-10 
94-02-11 
94-02-12 
94-02-13 
94-02-14 
94-02-15 

94-02-16 

94-02-17 
94-02-18 
94-02-19 

Section 
94-02-01-01 
94-02-01-02 
94-02-01-03 
94-02-01-04 
94-02-01-05 
94-02-01-06 
94-02-01-07 
94-02-01-08 
94-02-01-09 
94-02-01-10 
94-02-01-11 
94-02-01-12 

Inmate Health Care 
Safety, Sanitation, and Hygiene 
Food Service 
Telephone Calls and Visitation 
Mail 
Reading and Legal Materials 
Prisoner Exercise and Recreation 
Exercise of Religious Practices 
Grievance Procedure 
Cell Care- Jail Property- Prisoner 

Responsibility 
Prohibited Acts and Disciplinary 

Procedure 
Correctional Officer Training 
Inspections 
Application Procedure for Jail 

Classification and Inmate Categories 

CHAPTER 94-02-01 
REQUIRED FACILITIES 

Cell Size 
Day room 
Exercise Room 
Outdoor Recreation Area 
Educational and Counseling Program Space 
Visitation Area 
Intake/Booking Area 
Food Preparation Space 
Heating and Ventilation Systems 
Sanitary Facilities 
Firefighting and Fire Detection Equipment 
Recognized Standards 

94-02-01-01. Cell size. Every effort must be made to house each 
inmate in a single cell. Each inmate must be provided an adequate 
amount of cell space. Minimum cell size for shared cells in existing 
jails must, at a minimum, meet the requirements as set out in Campbell 
v. Cauthron, 623 F.2d 503, 507-8 (8th Cir. 1980). 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-01-02. Oayroom. All groups of inmates in grade 
grade two jails, as set out in North Dakota Century Code 
12-44.1-09, and juvenile detention centers authorized to 
juveniles for more than ninety-six hours shall have equal access 
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dayroom . If more than one group of inmates will have access to the same 
dayroom, then the dayroom must be separated from inmate cells or 
dormitories. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-01-03. Exercise room. All groups of inmates in grade one 
and grade two jails, as set out in North Dakota Century Code section 
12-44.1-09, and juvenile detention centers authorized to detain 
juveniles for more than ninety-six hours shall have equal access to an 
exercise room. The exercise room in a grade one jail must be separate 
from the dayroom. Inmate physical exercise in a grade two jail or 
juvenile detention center may be provided in a separate exercise room or 
in the dayroom. If more than one group of inmates will have access to 
the same exercise room, then the exercise room must be separated from 
inmate cells or dormitories. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44 . 1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-01-04. Outdoor recreation area. Grade one jails must have 
an adequate sized secure outdoor recreation area equally available to 
all classifications of inmates. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44 . 1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-01-05. Educational and counseling program space. Grade one 
and grade two jails and juvenile detention centers authorized to detain 
juveniles for more than ninety-six hours must provide adequate and 
secure space for conducting educational and counseling programs for 
inmates which must be equally available to all classifications of 
inmates. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-17 

94-02-01-06. Visitation area. Each jail must have an adequate 
sized secure visitation room. Grade one jails must also have a separate 
adequate sized secure contact visitation area. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 
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94-02-01-07. Intake/booking area. Each jail must have a separate 
and secure intake/booking area. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-01-08. Food preparation space. When food is prepared in 
the jail, adequate space for food preparation must be provided. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-01-09. Heating 
have heating and ventilation 
comfort. 

and ventilation systems. Each jail must 
systems sufficient to maintain humane 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-01-10. Sanitary facilities. Toilets, showers, washbasins, 
and hot and cold running water must be accessible to all inmates. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-01-11. Firefighting and fire detection equipment. 
Commercial-type firefighting and fire detection equipment, approved by 
the state fire marshal must be provided in accessible locations within 
the jail and must be regularly tested to assure operational condition. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-03 

94-02-01-12. Recognized standards. The governing bodies of 
existing jails are encouraged to make every effort to substantially 
comply with model correctional facility standards such as those 
published by the American correctional association. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 
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CHAPTER 94-02-02 
DETENTION OF JUVENILES AND JUVENILE DETENTION CENTERS 

Section 
94-02-02-01 
94-02-02-02 
94-02-02-03 
94-02-02-04 
94-02-02-05 
94-02-02-06 
94-02-02-07 
94-02-02-08 
94-02-02-09 

Juvenile Detention Centers 
Liberal Construction 
Security Versus Jail Appearance 
Coeducational Programs 
School Study Assistance 
Administration 
Security 
Sleeping Rooms 
Other Standards 

94-02-02-01. Juvenile detention centers. Juvenile detention 
centers shall meet, at a minimum, the regulations contained herein. The 
director of the department of corrections and rehabilitation shall 
determine, for each juvenile detention facility in this state, whether 
county, city, or privately administered, the maximum number of hours or 
days that juveniles may be detained. In addition, the director of the 
department of corrections and rehabilitation may impose other conditions 
to the authorization for such facility, including, but not limited to, 
conditions pertaining to the operation, administration, and physical 
plant requirements of such facility . 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44 . 1-24 
Law Implemented: NDCC 12-44.1-06, 12-44.1-24 

94-02-02-02. Liberal construction. The rules contained in this 
article must be construed liberally when applied to juveniles. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-02-03. Security versus jail appearance. 
centers must be secure but every effort must be made 
appearance of a jail . 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-17 

Juvenile detention 
to minimize the 

94-02-02-04. Coeducational programs. Coeducational programs and 
activities may be utilized in juvenile detention centers if adequate 
supervision may be maintained . 
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History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-17 

94-02-02-05. School study assistance. A juvenile detained for 
more than ninety-six hours must be given reasonable assistance in 
obtaining educational materials and assignments necessary to keep the 
juvenile current in regular school studies. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-17 

94-02-02-06. Administration. All juvenile detention centers must 
have an administrator appointed by the governing authority and a budget 
separate from adult corrections, detention, or jail facility. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-04(3) 

94-02-02-07. Security. The facility must be secured in such a 
way that juveniles remain within the security perimeter and that access 
by the general public is denied without proper authorization. Sight and 
sound separation must be maintained between juvenile detainees and all 
persons not authorized to be present within the juvenile detention 
facility. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-13 

94-02-02-08. Sleeping rooms. All sleeping rooms in detention 
facilities must have, at a minimum, access to all the following 
sanitation facilities: 

1. Toilet above floor level which is available for use without 
staff assistance twenty-four hours a day. 

2. Washbasin and drinking water. 

3. Hot and cold running water. 

4. A bed above floor level and storage space. 

5. Natural light. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
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Law Implemented: NDCC 12-44.1-14 

94-02-02-09. Other standards. Juvenile detention facility 
governing authorities and administrators are also required to follow all 
jail rules of article 94-02 except such rules as may by their provisions 
be specifically excluded from application to a juvenile detention 
center, to a juvenile detention center of a limited detention period 
authorization, or to a juvenile detention center which has been granted 
a variance pursuant to North Dakota Century Code section 12-44.1-26. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44 . 1-24 

CHAPTER 94-02-03 
FACILITY CLASSIFICATION, CONSTRUCTION, AND RENOVATION 

Section 
94-02-03-01 
94-02-03-02 
94-02-03-03 

Construction or Renovation Plan Approval 
Plan Conformance to Applicable Model Standards 
Grade Classification 

94-02-03-01. Construction or renovation plan approval. Plans for 
the construction of a new facility or plans for the major renovation 
(estimated expenditure of more than ten thousand dollars) of an existing 
facility require approval from the office of the director of the 
department of corrections and rehabilitation prior to commencement of 
the project. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44 . 1-24 
Law Implemented: NOCC 12-44.1-24 

94-02-03-02. Plan conformance to applicable model standards. 
Plans for the construction or major renovation of jails and juveni le 
detention centers must be substantially in accordance with model 
correctional facility standards such as those published by the American 
correctional association. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-03-03. Grade classification. The director of the 
department of corrections and rehabilitation shall determine the grade 
classification of each facility and shall determine how many groups of 
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inmates or detainees, as set out in North Dakota Century Code section 
12-44.1-09, may be housed in the facility. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-06 

CHAPTER 94-02-04 
ADMISSIONS PROCEDURES 

Section 
94-02-04-01 
94-02-04-02 
94-02-04-03 
94-02-04-04 
94-02-04-05 
94-02-04-06 
94-02-04-07 
94-02-04-08 

Health Screening Data 
Health Examination and Treatment 
Communicable Disease Treatment 
Mental Illness- Supervision 
Individual File 
Clothing 
Communications Allowed 
Inmate Instructions 

94-02-04-01. Health screening data. Prior to admission or as 
soon thereafter as is reasonably possible, a correctional officer who is 
trained in American red cross basic first aid shall obtain receiving 
health screening data as required by the health care administrator. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-04-02. Health examination and treatment. Prior to 
admission the inmate must be examined by a correctional officer for body 
vermin, cuts, bruises, other injuries, infectious diseases, and other 
visible health problems. These findings must be recorded and any health 
problems must be appropriately treated. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-04-03. Communicable disease treatment. Inmates known to 
have or suspected of having hepatitis, venereal disease, or other 
communicable diseases must be isolated from the remainder of the inmate 
population and suitable treatment must be obtained as soon as reasonably 
possible. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 
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94-02-04-04. Mental illness - Supervision. Inmates known to be 
mentally ill or persons who are held under the emergency prov1s1ons of 
the commitment law must be placed under close supervision. 

History: Effective June 1, 1990 . 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-09, 12-44.1-13 

94-02-04-05. Individual file. An individual file on each inmate 
should be established at intake. The following m1n1mum iden t ification 
data and information should be recorded for each person detained in the 
facility: 

1. Name (and aliases if any). 

2. Address. 

3. Date of birth. 

4. Sex. 

5. Name, address, and phone number of person to be contacted in 
the event of emergency (parent or guardian if juvenil e). 

6. Time and date of admission to jail. 

7. Authority for admission. 

8 . Offense. 

9 . Name of delivering officer and arresting officer. 

10 . Apparent physical and emotional condition . 

11. Space for remarks. 

12. Date of release or transfer. 

13. Name of person recording the data. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-04, 12-44.1-24 
Law Implemented: NDCC 12-44 . 1-22 

94-02-04-06. Clothing. Jail clothing must be issued immediately 
upon admission, unless the correctional officer, in the officer 1 s 
discretion, determines that the inmate shall be permitted to wear the 
inmate 1 s own clothing. Possession of shoelaces, belts, scarves, ties, 
hard shoes or boots, keys, heavy chains, and large rings must be 
restricted where they could be a security problem or used to inflict 
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bodily harm. Personal property taken from the inmate must be listed on 
a personal receipt form made out in the name of the inmate. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-12, 12-44.1-14 

94-02-04-07. Communications allowed. Inmates must be allowed to 
contact an attorney, a family member, friend, next of kin, or bondsman 
upon completion of the admission's process. A sufficient number of 
attempts should be allowed to assure completion of a telephone call. 
Juvenile inmates must be allowed to complete at least two telephone 
calls. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-04-08. Inmate instructions. Upon admission, or as soon 
thereafter as is practicable, an inmate must be informed of visitation 
hours, mail procedures, what constitutes contraband, prohibited acts, 
disciplinary procedures, grievance procedures, health care procedures, 
and inmate cell care responsibility. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

CHAPTER 94-02-05 
SUPERVISION AND SECURITY 

Section 
94-02-05-01 
94-02-05-02 
94-02-05-03 
94-02-05-04 

Supervision by Correctional Officer 
Inmate's Right to Privacy 
Personal Observation of Inmates 
Written Jail Policy 

94-02-05-01. Supervision by correctional officer. No person may 
be detained without a correctional officer on duty capable of responding 
to the reasonable needs of the inmate. No inmate may be placed in a 
supervisory capacity over other inmates. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-13 
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94-02-05-02. Inmate's right to privacy. Correctional officers 
may not be placed in positions of responsibility for the superv1s1on of 
inmates of the opposite sex in circumstances that can be described as an 
invasion of privacy. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-05-03. Personal observation of inmates. Each inmate must 
be personally observed by a correctional officer at least every sixty 
minutes on an irregular basis. Inmates who exhibit suicidal tendencies, 
who manifest emotional distress, or who have specialized medical 
problems such as severe intoxication must be personally observed by a 
correctional officer at more frequent intervals as their condition 
requires. Juvenile i nmates must be observed by a correctional officer 
every thirty minutes on an irregular basis . 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-13 

94-02-05-04. Written jail policy. 
cover, at a minimum, the following areas: 

1 . Control and recovery of contraband. 

2. Visi tor and visitation control. 

3. Delivery of goods and supplies. 

4. Equipment maintenance. 

Written jail policy must 

5 . Prohibition of firearms in security perimeter. 

6. Search procedures. 

7. Escort of prisoners outside security areas . 

8. Escape prevention and action plans. 

9. Tool, medication, key, and weapon control procedures. 

10. Prisoner count procedure. 

11. Classification of prisoners . 

12. Lockup and disciplinary procedures. 

13 . Riot prevention and control procedures. 
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14. Fire evacuation procedures. 

15. Inmate's daily schedule which must include mealtimes, 
exercise, recreation, showers, visitation, telephone calls, 
sick call, and lights out. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-04, 
Law Implemented: NDCC 12-44.1-09, 
12-44.1-20, 12-44.1-21 

12-44.1-24 
12-44.1-14, 12-44.1-15, 12-44.1-19, 

Section 
94-02-06-01 
94-02-06-02 
94-02-06-03 
94-02-06-04 
94-02-06-05 
94-02-06-06 
94-02-06-07 
94-02-06-08 
94-02-06-09 
94-02-06-10 
94-02-06-11 
94-02-06-12 
94-02-06-13 
94-02-06-14 
94-02-06-15 

94-02-06-16 
94-02-06-17 

CHAPTER 94-02-06 
INMATE HEALTH CARE 

Health Care Administration 
Medical Care Access 
Medical Staff Availability 
Medical Emergency Provision 
Special Medical Care 
First-Aid Kits 
Medical Records - Access 
Inactive Medical Records - Retention 
Health Appraisal Access 
Administration of Medical Treatment 
Notification of Illness or Death 
Detoxification Procedures 
Sick Call Procedures 
Medication 
Law Governing Practice of Medicine 

and Nursing 
Inmate Health Complaints 
Qualified Officer to be on Duty 

94-02-06-01. Health care administration. The jail administrator 
shall designate a licensed physician or registered nurse or county or 
state health authority which must be responsible for health care 
administration and development of policies or procedures. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-06-02. Medical care access. Inmates must have access to 
necessary emergency medical care, including, but not limited to, 
physical, psychiatric, and dental care. The cost of such medical care 
is subject to reimbursement from the inmate. Adequate staff, space, 
equipment, supplies, and materials must be provided if health care is 
delivered in the jail. Nonemergency physical, psychiatric, and dental 
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care must be provided to an inmate as directed by the health care 
administrator . 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-06-03. Medical staff availability. A licensed physician or 
registered nurse must be available on call on a twenty-four-hour basis. 
Provisions made to notify a licensed physician or registered nurse on 
duty at a hospital may be sufficient. Jails in communities without a 
licensed physician or nurse must have arrangements made to provide 
health care to an inmate on the same basis as any resident of the 
community . That is, the inmate must be transported to an appropriate 
health care facility or a licensed physician or nurse must be brought to 
the jail. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-06-04. Medical emergency prov1s1on. The jail administrator 
shall adopt a written plan which provides for transportation to a 
medical facility in the event of a medical emergency. Emergency 
telephone numbers must be readily available to correctional officers . 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44 . 1-14 

94-02-06-05. Special medical care. Inmates with acute 
psychiatric or other illnesses who require necessary health care beyond 
the resources available in the jail must be transferred or committed to 
a facility where the necessary health care is available. The jail 
administrator shall ensure that security will be maintained . 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-06-06. First-aid kits. First-aid kits must be available in 
the jail. The health care administrator shall approve the contents, 
locations, and procedure for the inspection of the kits . 

History: Effective June 1, 1990 . 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 
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94-02-06-07. Medical records- Access. Access to medical records 
must be controlled by the health care administrator. The medical 
records file must be separate from the jail confinement records. 
Requests by the inmate, the inmate•s personal representative, or lawyer 
for medical attention and the disposition of such requests must be in 
writing and copies placed in the inmate 1 s personal medical file. Other 
licensed physicians or registered nurses may be provided access to the 
information contained in the inmate 1 s confinement record or personal 
medical file when written authorization by the inmate is obtained. When 
an inmate is transferred to another jail, summaries or copies of the 
inmate•s health records must be sent to the health care administrator of 
that jail. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-06-08. Inactive medical records Retention. Inactive 
personal medical records must be retained as permanent records for a 
period of ten years unless otherwise provided by law. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-06-09. Health appraisal access. An inmate detained in a 
grade one or grade two jail must be given a health appraisal by a 
licensed physician or registered nurse, or such other qualified person 
as authorized by the health care administrator, within fourteen days of 
admission, the nature and extent of which must be determined by the 
health care administrator. The health care administrator may require a 
health appraisal at an earlier date if the health care administrator, in 
the administrator 1 s discretion, determines that it is necessary. The 
health appraisal must include, at a minimum: 

1. Review of health screening. 

2. Collection of additional data to complete the medical, dental, 
psychiatric, and immunization histories. 

3. Recording of height, weight, pulse, blood pressure, and 
temperature. 

4. Laboratory or diagnostic tests and examinations as deemed 
appropriate by the health care administrator. 

5. Review of medical examination results. 

This rule does not require the inmate to participate in laboratory or 
diagnostic tests absent the existence of consent of the inmate, an 
emergency, or an order of a court of competent jurisdiction. Refusal of 
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an inmate to participate in the 
must be documented and placed 
the health care administrator 
presents a risk to the health 
inmate may be administratively 

health appraisal, in whole or in part, 
in the inmate 1 s medical records. Should 
determine that the inmate 1 s refusal 

or safety of other inmates or staff, the 
segregated from the inmate population 

until such time as the health care administrator determines that the 
risk no longer exists . 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-06-10. Administration of medical treatment. The jail 
administrator is responsible for identifying the mechanism necessary to 
carry out the specific orders of the health care administrator relating 
to the inmate 1 s medical care . All treatment administered by 
correctional officers pursuant to specific orders must be documented. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44 . 1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-06-11. Notification of illness or death. The jail 
administrator shall make a good faith attempt to not i fy the next of kin 
or legal guardian of an inmate in case of serious illness, injury, or 
death. The county coroner must be notified in the event of an i nmate 1 s 
death. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44 . 1-24 

94-02-06-12. Detoxification procedures. The health care 
administrator shall establish the procedures for detoxification when 
performed in the jail. When detoxification is not performed in the 
jail, it is to be conducted in a hospital or community detoxificat i on 
center. 

History: Effective June 1, 1990 . 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-06-13. Sick call procedures. Sick call must be provided in 
grade one and grade two jails and juvenile detention centers at least 
once a week. The health care administrator shall establish sick call 
procedures. 

History: Effective June 1, 1990. 
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General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-06-14. Medication. No person other than a licensed 
physician may prescribe medication. A licensed physician must be 
responsible for matters of medical judgment. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-06-15. Law governing practice of medicine and nursing. The 
practice of medicine and nursing must be governed by North Dakota law 
and the accepted practice of the medical and nursing community. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-06-16. Inmate health complaints. Inmate health complaints 
must be received and documented daily and the health care administrator 
must be notified of the complaints. An inmate with a health complaint 
must be placed on the next sick call list. 

History: Effective June 1, 1990. 
General Authority: NOCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-06-17. Qualified officer to be on duty. At least one 
correctional officer must be on duty at all times who has received 
American red cross basic first-aid training and basic cardiopulmonary 
resuscitation training. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

Section 
94-02-07-01 
94-02-07-02 
94-02-07-03 
94-02-07-04 
94-02-07-05 
94-02-07-06 

CHAPTER 94-02-07 
SAFETY, SANITATION, AND HYGIENE 

Bedding and Clothing 
Bedding Required 
Mattress Requirement 
Personal Hygiene Availability 
Hair Length 
Safety Code Compliance 
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94-02-07-07 Evacuation and Emergency Service Plans 

94-02-07-01. Bedding and clothing. Bedding and inmate clothing 
must be kept clean and laundered at least weekly . Pillows, blankets, 
and mattresses must be sanitized as often as jail usage and the 
promotion of inmate health require. Delousing materials and procedures 
must be approved by the health care administrator . 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44 . 1-24 

94-02-07-02. Bedding required. Inmates must be provided with a 
bed, mattress, pillow, and clean sheets, blanket, and pillowcase. 
Special circumstances may require inmate clothing or bedding be removed 
from an inmate 1 s cell. Such action must be documented. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-07-03. Mattress requirement. All mattresses must be of a 
nontoxic fire-retardant material approved by the state fire marshal. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44 . 1-03 

94-02-07-04. Personal hygiene availability. Inmates detained for 
more than twenty-four hours must be provided personal hygiene items such 

as soap, towels, toothbrush, and toothpaste and access to a shower at 
designated intervals to be determined by the jail administrator. 

History: Effective June 1, 1990 . 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-07-05. Hair length. The jail administrator may restrict an 
inmate 1 s hair length when necessary for identification, health, or 
safety purposes. However, an inmate 1 s hair length may not be restricted 
if it would violate a religious practice. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44 . 1-24 
Law Implemented: NDCC 12-44.1-14 
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94-02-07-06. Safety code compliance. The jail administrator 
shall ensure compliance with the most current edition of the Life Safety 
Code of the national fire protection association and the Portable Fire 
Extinguishers Code of the national fire protection association, 
incorporated. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-03 

94-02-07-07. Evacuation and emergency service plans. The jail 
administrator shall provide written procedure specifying an entire 
evacuation plan in case of fire or other emergency which must include an 
accounting system to enable officers to readily determine the number of 
people inside the jail, the method for prompt evacuation of all inmates, 
and a plan for mass emergency medical services. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-04, 12-44.1-24 
Law Implemented: NDCC 12-44.1-03 

Section 
94-02-08-01 
94-02-08-02 
94-02-08-03 
94-02-08-04 
94-02-08-05 
94-02-08-06 

CHAPTER 94-02-08 
FOOD SERVICE 

Dietary Allowance Requirement 
Special Diet Requirements 
Mealtimes 
Food Service Facilities 
Food Service Area Inspection 
Meal Service 

94-02-08-01. Dietary allowance requirement. All meals must meet 
or exceed the dietary allowance as stated in the recommended dietary 
allowances, national academy of sciences. The jail administrator shall 
document what was served at each meal. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-08-02. Special diet requirements. The jail administrator 
shall provide for, at a minimum: 

1. Special diets as approved by the health care administrator. 

2. Prohibitions of the use of food as a reward or disciplinary 
measure. 
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3. Special diets as required for adherence to religious beliefs. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-08-03. Mealtimes. Three meals, at least one of which must 
be a hot meal in grade one and grade two jails and juvenile detention 
centers, must be provided at regular mealtimes during each 
twenty-four-hour period with no more than fourteen hours between the 
evening meal and breakfast. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-08-04. Food service facilities. Food service facilities, 
equipment, and employees must meet all applicable health, safety, and 
sanitation laws and regulations. The jail administrator shall make a 
written request to the agency that inspects local restaurants to inspect 
the jail food service every three months. This inspection report must 
be on file in the jail administrator•s office. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-03 

94-02-08-05. Food service area inspection. The jail 
administrator or the health care administrator shall make a daily 
inspection of all food service areas to ensure sanitary conditions. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-08-06. Meal service. Inmates in a grade one facility and 
juvenile detention centers authorized to detain juveniles for more than 
ninety-six hours must be served their meals in a dayroom or a dining 
hall. An inmate may be required to have the inmate•s meals served in 
the inmate 1 s living space area if the jail administrator has reasonable 
grounds to believe that the inmate presents a threat to jail security, 
order, or rehabilitation. Inmates in a grade two or grade three jail or 
a juvenile detention center authorized to detain juveniles for no more 
than ninety-six hours may have their meals served in their living space. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 
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Section 
94-02-09-01 

94-02-09-02 
94-02-09-03 
94-02-09-04 
94-02-09-05 
94-02-09-06 
94-02-09-07 

CHAPTER 94-02-09 
TELEPHONE CALLS AND VISITATION 

Telephone Calls- Lawyer, Doctor, 
or Clergyman 

Telephone Calls - Friends or Relatives 
Visitation Privileges 
Restrictions on Visitation Privileges 
Visiting Hours 
Visitors Subject to Search 
Contact Visitation 

94-02-09-01. Telephone calls - Lawyer, doctor, or clergyman. An 
inmate must be allowed to make telephone calls to the inmate•s lawyer, 
doctor, or clergyman at reasonable times. These calls may not be 
monitored. The tel.ephone number of a lawyer, doctor, or clergyman who 
has called an inmate must be obtained and the inmate must be permitted 
to return the call at a reasonable time. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-09-02. Telephone calls - Friends or relatives. An inmate 
must be allowed to send or receive telephone calls from persons other 
than the inmate•s lawyer, doctor, or clergyman within limitations set by 
the jail administrator. Long distance calls must be made collect. 
These calls may be monitored if the jail administrator has reasonable 
grounds to believe that the conversation will result in a threat to jail 
security, order, or rehabilitation. These reasonable grounds must be 
documented. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-09-03. Visitation privileges. Each inmate must be allowed 
visits from clergy, legal counsel, probation officers, legal custodian, 
inmate•s immediate family, and those individuals approved by the jail 
administrator. Juveniles who are not members of the inmate 1 s immediate 
family may be prohibited from visiting inmates. Upon an inmate•s 
request, legal counsel must be permitted to visit an inmate after 
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admission as soon as reasonably possible. All subsequent visits by 
legal counsel may be restricted to reasonable hours. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44 . 1-14 

94-02-09-04. Restrictions on visitation privileges. Restrictions 
may be placed on who may visit an inmate whenever the jail administrator 
has reasonable grounds to believe the visitor presents a threat to jail 
security, order, or rehabilitation and those reasonable grounds are 
documented. Individuals who have previously been detained in the jail 
may be prohibited from visiting inmates who were detained with them. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44 .1 -14 

94-02-09-05. Visiting hours. Visiting hours must be reasonably 
convenient but within such limitations as established by the jail 
administrator. Visiting hours must be posted in a conspicuous place. 
Clergy, legal counsel, and probation officers must be allowed to visit 
with an inmate in private at reasonable times other than regular 
visiting hours. 

History: Effective June 1, 1990 . 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-09-06. Visitors subject to search. 
jail may be required to submit to a search 
belongings before entering the visitation area if 
so directs . Anything brought in by visitors 
inspected for contraband . 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44 . 1-14, 12-44.1-15 

Visitors entering the 
of their person and 
the jail administrator 
for inmates may be 

94-02-09-07. Contact visitation. Contact visitation between an 
inmate and clergy, legal counsel, and probation officers is mandatory . 
Contact visitation between an inmate in a grade one jail and family 
members is encouraged. If contact visitation with family members is 
provided, then all inmates must be treated equally and have the same 
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opportunity to have contact visitation unless reasonable grounds exist 
to deny contact visitation and such reasonable grounds are documented. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

Section 
94-02-10-01 
94-02-10-02 

CHAPTER 94-02-10 
MAIL 

Mail as Privileged Correspondence 
Mail as General Correspondence 

94-02-10-01. Mail as privileged correspondence. Privileged 
correspondence is mail between an inmate and any one of the following: 
attorneys; judges and clerks of federal, state, and local courts; 
president, vice president, and attorney general of the United States; 
any member of the Congress of the United States; the governor, 
lieutenant governor, and attorney general of any state; any member of 
the state legislative assembly; and any parole board member. 

1. Outgoing mail. Outgoing privileged correspondence may not be 
opened, inspected, or censored. Outgoing privileged 
correspondence initiated by an indigent inmate and which 
contains legal documents must be mailed without charge to the 
inmate. This extends only to first-class postage for legal 
mail and does not include registered, certified, or insured 
mail. Indigent inmates must also be provided free envelopes 
and writing materials for the mailing and drafting of legal 
documents. Indigent inmates must be provided a reasonable 
amount of stamps, envelopes, and writing materials for other 
privileged correspondence. 

2. Incoming mail. Incoming privileged correspondence must be 
treated as privileged only if the name and official status of 
the sender appears on the envelope. All incoming privileged 
correspondence may be opened and examined for cash, checks, 
money orders, or contraband, but only in the presence of the 
inmate to whom the communication is addressed. In cases where 
cash, checks, or money orders are found, they must be removed 
and credited to the inmate 1 s account. Where contraband is 
found, it must be removed and returned to the sender or 
retained with the inmate 1 s personal property. The jail 
administrator of each jail shall determine what constitutes 
contraband. In no case may the privileged correspondence be 
read or censored. 
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3 . Packages. Incoming packages from privileged correspondents 
must be inspected for contraband in the same manner as any 
other item of privileged correspondence. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

94-02-10-02. 
correspondence is 
correspondent. 

Mail as 
mail between 

general correspondence. General 
an inmate and a nonprivileged 

1. Outgoing rna i l. Outgoing general correspondence must be 
permitted; however, correspondence with inmates in other 
institutions may be restricted. Outgoing general 
correspondence may be read, censored, or rejected and returned 
to the inmate. A written and signed notice stating the reason 
the correspondence was censored or rejected and the appeal 
procedure must be given to the inmate. Within a reasonable 
time, the inmate may appeal this decision to the jail 
administrator or the administrator's designated 
representative. The reviewing authority on appeal may not be 
the same person who originally censored or rejected the 
correspondence. The reviewing authority shall document the 
findings and the disposition of the item. This documentation 
must be retained by the jail administrator and a copy must be 
given to the inmate. 

2. Incoming mail . Incoming general correspondence may be opened 
and examined for cash, checks, money orders, or contraband. 
In cases where cash, checks, or money orders are found, they 
must be removed and credited to the inmate's account. Where 
contraband is found, it must also be removed. Incoming 
general correspondence may be read, censored, or rejected and 
returned to the sender or retained with the inmate's personal 
belongings. A written and signed notice stating the reason 
the correspondence was censored or rejected and the appeal 
procedure must be given to the sender and the inmate to whom 
it was addressed. Within a reasonable time, the sender may 
appeal this decision to the jail administrator or the 
administrator's designated representative. The reviewing 
authority on appeal may not be the same person who originally 
censored or rejected the correspondence . The reviewing 
authority shall document the findings and the disposition of 
the item. This documentation must be retained by the jail 
administrator and a copy must be given to the sender. 

3. Packages. Each jail administrator shall provide inmates with 
a list of items which may be received in packages. All 
incoming packages must be inspected for contraband. Any item 
which is not on the approved list must be returned to the 
sender or placed with the inmate's personal property. 
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4. Publications. Inmates must be allowed to receive books, 
magazines, newspapers, and other printed materials that have 
been sent directly from the publisher. Items not sent 
directly from the publisher shall be allowed in the discretion 
of the jailer. Sexually explicit publications may be 
prohibited. 

5. Censorship or rejection of an inmate•s general correspondence 
must meet the following requirements: (a) the correctional 
officer must show that the censorship or rejection furthers 
security, order, or rehabilitation; and (b) the censorship or 
rejection of general correspondence must be no greater than is 
necessary or essential to security, order, or rehabilitation. 
These findings must be documented. 

6. In each case where it is necessary to remove any item from 
incoming mail, or censor or reject general correspondence, a 
written record must be made of such action. Such record must 
include: 

a. The inmate•s name and number. 

b. A description of the mail in question. 

c. A description of the action taken and the reason for such 
action. 

d. The disposition of the item involved. 

e. The signature of the acting officer. 

A copy of the record must be given to the inmate and to the 
sender. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-04, 12-44.1-14 
Law Implemented: NDCC 12-44.1-14 

Section 
94-02-11-01 
94-02-11-02 
94-02-11-03 
94-02-11-04 

94-02-11-05 
94-02-11-06 

CHAPTER 94-02-11 
READING AND LEGAL MATERIALS 

Reading Materials 
Legal Materials Access 
Legal Materials- Private Access 
Reading Materials and Legal Materials -

Public Libraries or Donations 
Use of Law Library and Legal Materials 
Legal Materials Access - Restriction 
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94-02-11-01. Reading materials. The jail administrator shall 
provide reading materials to inmates. Reading materials may include the 
following: 

1. Recent newspapers. 

2 . Magazines. 

3 . Books. 

Reading materials may not be limited to religious materials . 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-11-02. Legal materials access . The jail administrator of 
grade one and grade two jails shall allow inmates without legal counsel 
e i ther research assistance from a paralegal or law student intern or 
reasonable access to the following legal materials : 

1. A leading law dictionary. 

2. A basic book on criminal procedure . 

3. A basic book on legal research techniques. 

4. A basic treatise on criminal law . 

5 . Rules of the United States district court, and loca l distr i ct 
courts which have jurisdiction over the prisoners in the j a i l 
facility. 

6. Those chapters of the North Dakota Century Code which deal 
with criminal law and procedures . 

7. Photocopies 
Reporter. 

of requested cases from the Northwest 2nd 

8. A list of all legal representatives within the county . 

These legal materials may be provided from the legal l i brary of the 
state's attorney or county j udge. The library of the state's attorney 
or the county judge must be at least equivalent to any separate l i brary 
provided to the inmates. 

History: Effect i ve June 1, 1990. 
General Authority: NDCC 12-44 . 1-24 
Law Implemented: NDCC 12-44 . 1-24 
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94-02-11-03. Legal materials - Private access. Inmates must be 
permitted to purchase or receive legal materials from sources approved 
by the jail administrator. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-11-04. Reading materials and legal materials - Public 
libraries or donations. Reading materials and additional legal 
materials not listed in section 94-02-11-02 may be obtained by loan from 
public libraries or donations from the general public. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-11-05. Use of law library and legal materials. An inmate 
must be allowed to use the law library or bring legal materials to the 
inmate's cell for a reasonable period of time unless the jail 
administrator has reasonable grounds to believe that access to the law 
library or legal materials will present a threat to jail security, 
order, or rehabilitation. These reasonable grounds must be documented. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-11-06. Legal 
requests for legal materials 
the responsibility of the 
liability for the damage or 

materials access 
must be made on a 

inmate for the 
destruction of 

- Restriction. Inmate 
form which clearly states 

legal materials and the 
the legal materials. An 

inmate who damages any legal materials shall lose the privilege to 
obtain further legal materials for a period of time designated by the 
jail administrator. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

Section 
94-02-12-01 
94-02-12-02 
94-02-12-03 

CHAPTER 94-02-12 
PRISONER EXERCISE AND RECREATION 

Indoor Exercise - Ninety-Six-Hour Detention 
Outdoor Exercise- Thirty Days' Detention 
Daily Recreation 
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94-02-12-01. Indoor exercise Ninety-six-hour detention. 
Inmates in grade one and grade two jails and juvenile detention centers 
who are detained for more than ninety-six hours must be provided a 
minimum of one hour daily physical exercise outside their cells. 
Physical exercise within the cell may be provided if the jail 
administrator has reasonable grounds to believe that the release of an 
inmate from the cell would jeopardize jail security. Such reasonable 
grounds must be documented. The exercise room must be separate from the 
dayroom in grade one jails. The exercise room may also be used as a 
dayroom in grade two jails and juvenile detention centers authorized to 
detain juveniles for more than ninety-six hours . 

History: Effective June 1, 1990 . 
General Authority: NDCC 12-44.1-24 
Law Implemented: NOCC 12-44.1-24 

94-02-12-02. Outdoor exercise - Thirty days• detention. Inmates 
in grade one jails who are detained for more than thirty consecutive 
days and juveniles detained in a juvenile detention center or grade one 
jail for more than ninety-six hours must be provided a minimum of one 
hour daily physical exercise in a secure outdoor exercise area . 
Physical exercise within the living space or i ndoor exercise area may be 
provided if the jail adm i nistrator has reasonable grounds to believe 
that the release of an inmate to an outdoor area would jeopardize jail 
security . Such reasonable grounds must be documented. This one hour 
outdoor daily physical exercise may be in lieu of the physical exercise 
provided for in section 94-02-12-01. The jail administrator may require 
that inmates exercise outdoors when the jail administrator, in the 
administrator•s sound discretion, has determined that the weather is 
adequate . Jail administrators in all jail classifications are 
encouraged to provide for physical exercise in a secure outdoor exercise 
area for all inmates. 

History: Effective June 1, 1990. 
General Authority: NOCC 12-44.1 - 24 
Law Implemented: NDCC 12-44 . 1-24 

94-02-12-03. Daily recreation. Inmates must be allowed daily 
recreation. Jail administrators in grade one and grade two jails and 
juvenile detention centers authorized to detain juveniles for more than 
ninety-six hours shall provide for recreation in a dayroom. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44 . 1-24 
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CHAPTER 94-02-13 
EXERCISE OF RELIGIOUS PRACTICES 

Section 
94-02-13-01 Freedom of Religion 

94-02-13-01. Freedom of religion. Inmates shall have the right 
to practice their religion within limitations necessary to maintain jail 
security and order. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-14 

CHAPTER 94-02-14 
GRIEVANCE PROCEDURE 

Section 
94-02-14-01 
94-02-14-02 
94-02-14-03 
94-02-14-04 

Grievance Reporting Forms 
Grievance Filing Protected 
Grievance Investigation and Report 
Appeal 

94-02-14-01. Grievance reporting forms. The jail administrator 
shall provide forms on which an inmate may report a grievance. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-14-02. Grievance 
grievance may not be subject 
grievance. 

filing protected. 
to disciplinary 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

An inmate reporting a 
action for filing a 

94-02-14-03. Grievance investigation and report. A grievance 
which is determined not to be obviously trivial or frivolous by the 
correctional officer charged with the authority to receive and 
investigate grievances must be promptly investigated and the inmate must 
be allowed to orally present the grievance to the correctional officer. 
A written report, setting forth the results of the investigation and any 
recommendation for the disposition of the grievance, must be given to 
the inmate filing the grievance and must be filed in the jail records. 
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History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-14-04. Appeal. An inmate has the right to appeal the 
decision of the correctional officer within twenty-four hours of that 
decision to the jail administrator . If the jail administrator has been 
involved at a lower level of the grievance procedure, then the jail 
administrator shall designate the reviewing authority on appeal. The 
reviewing authority on appeal shall not be the same individual who 
initially reviewed the grievance as provided in section 94-02-14-03 . 
The reviewing authority shall document the findings and the disposit i on 
of the grievance and such documentation must be retained by the jail 
administrator . A copy must be given to the inmate. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

CHAPTER 94-02-15 
CELL CARE - JAIL PROPERTY - PRISONER RESPONSIBILITY 

Section 
94-02-15-01 
94-02-15-02 
94-02-15-03 
94-02-15-04 

Cell Maintenance 
Property Destruction 
Work Requirements 
Work Requirements -Juvenile 

94-02-15-01. Cell maintenance. An inmate shall keep one 1 s cell 
clean and orderly. An inmate may be required to clean up any mess for 
which the inmate is responsible . 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-15-02. Property destruction. Destruction of or damage to 
jail property or legal materials by an inmate may result in discip l inary 
action and referral to the state 1 s attorney for possible criminal 
prosecution. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44 . 1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-15-03. Work requirements. Convicted inmates may be 
required to perform work as directed by the jail administrator. 
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History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-15-04. Work requirements - Juvenile. An adjudicated or 
convicted juvenile inmate may be required to perform work provided: 

1. The work assignment does not conflict with educational 
programs; and 

2. The work is not prohibited by state and federal statutes and 
regulations pertaining to child labor. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

Section 
94-02-16-01 
94-02-16-02 
94-02-16-03 
94-02-16-04 
94-02-16-05 
94-02-16-06 
94-02-16-07 
94-02-16-08 
94-02-16-09 
94-02-16-10 
94-02-16-11 

CHAPTER 94-02-16 
PROHIBITED ACTS AND DISCIPLINARY PROCEDURE 

Rules of Conduct 
Disciplinary Action Procedures 
Jail Rules Violation - Report 
Investigation 
Disciplinary Hearing -Notice 
Administrative Action Prior to Hearing 
Hearings Officer 
Conduct of Hearing 
Report of Hearing 
Appeal by Inmate 
Segregation of Inmates 

94-02-16-01. Rules of conduct. The jail administrator shall 
establish written rules of inmate conduct specifying acts prohibited and 
the range of penalties that may be imposed. All disciplinary action of 
any kind must be documented and must be reviewed by the jail 
administrator. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-16-02. Disciplinary action procedures. The jail 
administrator shall develop written procedures for disciplinary action 
implementing the rules of this chapter. Sections 94-02-16-04, 
94-02-16-05, 94-02-16-06, 94-02-16-07, 94-02-16-08, and 94-02-16-09 do 
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not apply to grade three jails. Jail administrators in grade three 
jails shall review all disciplinary action .. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-04, 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-16-03. Jail rules violation - Report. A correctional 
officer who observes or has knowledge of a violation of the jail rules 
shall submit a written report of the incident to the jail administrator 
which must include the name of the inmate, the offense charged, a brief 
description of the circumstances surrounding the incident, the names of 
the complainants and any witnesses, the name of the correctional officer 
making the report and any immediate disciplinary action taken. The 
reporting officer may not be utilized in any investigatory or reviewing 
capacity. The responsibility of the reporting officer shall cease when 
the report is submitted unless the officer is required to clarify or 
supplement the report. The reporting officer may not be the hearings 
officer or member of the disciplinary hearings board as provided in 
section 94-02-16-07 or the reviewing officer on appeal as provided in 
section 94-02-16-10. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-16-04. Investigation. The jail administrator shall 
designate a correctional officer who shall review the disciplinary 
report, investigate the circumstances, and either dismiss the complaint 
against the inmate or proceed with further disciplinary action or 
disciplinary proceedings. The correctional officer shall submit a 
written report of the findings and actions to the jail administrator. 
The correctional officer may not be the hearings officer or member of 
the disciplinary hearings board as provided in section 94-02-16-07 or 
the reviewing officer on appeal as provided in section 94-02-16-10. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-16-05. Disciplinary hearing- Notice. An inmate violating 
a jail rule which could result in disciplinary action involving 
disciplinary segregation shall receive a disciplinary hearing and at 
least a twenty-four-hour notice of the charges prior to the disciplinary 
hearing. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 
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94-02-16-06. Administrative action prior to hearing. Emergency 
circumstances may require that an inmate/detainee be placed in 
administrative isolation for a violation of the facility rules prior to 
a disciplinary hearing. Such emergency and administrative action must 
be documented. A disciplinary hearing must follow such adminstrative 
action as soon as possible. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NOCC 12-44.1-24 

94-02-16-07. Hearings officer. The jail administrator shall 
appoint a correctional officer who is responsible for conducting 
hearings involving jail rule violations or the jail administrator may 
appoint correctional officers to a disciplinary hearings board. The 
jail administrator may be the hearings officer or a member of the 
disciplinary hearings board if the administrator is not the reviewing 
officer on appeal as provided in section 94-02-16-10. The hearings 
officer or disciplinary hearings board shall receive copies of the 
reports required in sections 94-02-16-03 and 94-02-16-04. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-16-08. Conduct of hearing. An inmate has the right to 
appear at the inmate's disciplinary hearing and testify on the inmate's 
own behalf. The inmate must be allowed to call material witnesses and 
present documentary evidence in the inmate's defense if permitting the 
inmate to do so will not jeopardize security, order, or rehabilitation. 
The hearings officer or the disciplinary hearings board may, in its 
sound discretion, allow the inmate to cross-examine witnesses. 

History: Effective June 1, 1990. 
General Authority: NOCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-16-09. Report of hearing. The hearings officer or the 
disciplinary hearings board shall make a written report including the 
findings and disposition to the jail administrator and the reviewing 
officer on appeal as provided in section 94-02-16-10. A copy of this 
report must be retained by the jail administrator. 

History: Effective June 1, 1990. 
General Authority: NOCC 12-44.1-24 
Law Implemented: NOCC 12-44.1-24 

94-02-16-10. Appeal by inmate. An inmate has the right to make a 
written appeal of the decision of the hearings officer or disciplinary 
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hearings board within twenty-four hours of that decision to the jail 
administrator. If the jail administrator has been involved at a lower 
level of the disciplinary procedure, then the jail administrator shall 
designate an individual who has not been involved at a lower level of 
the disciplinary procedure as the reviewing authority on appeal. The 
reviewing authority shall make a determination, in writing, based on the 
written findings at the disciplinary hearing. Any disciplinary action 
recommended by the hearings officer or disciplinary hearings board may 
be reduced on appeal but not increased. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-16-11. Segregation of inmates. Inmates may be segregated 
from the remainder of the jail population without a disciplinary hearing 
if the segregation cell has the same accommodations as those provided to 
other inmates and the inmate is not deprived of privileges that are 
available to other inmates. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

CHAPTER 94-02-17 
CORRECTIONAL OFFICER TRAINING 

Section 
94-02-17-01 
94-02-17-02 

Orientation Training Program 
Correctional Officer Training Program 

94-02-17-01. Orientation training program. An orientation 
training program for correctional officers must provide for orientation 
training within ninety days of initial employment and annual inservice 
training. The orientation training program must be developed by the 
jail administrator to meet the particular needs of the jail. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-04, 12-44.1-24 
Law Implemented: NOCC 12-44.1-04 

94-02-17-02. Correctional officer training program. All full­
time and part-time correctional officers and jail administrators shall 
satisfactorily complete a training program in accordance with North 
Dakota Century Code chapter 12-62 and the regulations adopted by the 
criminal justice training and statistics division. 

History: Effective June 1, 1990. 
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General Authority: NDCC 12-44.1-04, 12-44.1-24 
Law Implemented: NDCC 12-44.1-04 

CHAPTER 94-02-18 
INSPECTIONS 

Inspections 
Section 
94-02-18-01 
94-02-18-02 Access for Inspection 

94-02-18-01. Inspections. Inspections of jails must be made 
pursuant to North Dakota Century Code chapter 12-44.1 and this article. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

94-02-18-02. Access for 
the department of corrections and 
this state at any time without 
unnecessary delay, and may confer 

inspection. Agents of the director of 
rehabilitation may enter any jail in 
prior notice, must be admitted without 
privately with any employee or inmate. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 

CHAPTER 94-02-19 

Section 
94-02-19-01 
94-02-19-02 

APPLICATION PROCEDURE FOR JAIL CLASSIFICATION 
AND INMATE CATEGORIES 

Application for Jail Classification 
Notification of Classification 

94-02-19-01. Application for jail classification. The jail 
administrator of each jail shall submit an application for a grade 
classification which shall specify that the jail is to be considered for 
a grade one, grade two, or grade three jail, or a juvenile detention 
center and shall also specify the number of categories of inmates, as 
set out in North Dakota Century Code section 12-44.1-09, the jail will 
detain. 

History: Effective June 1, 1990. 
General Authority: NDCC 12-44.1-24 
Law Implemented: NDCC 12-44.1-24 
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94-02-19-02. Notification of classification. Within a reasonable 
period of time, the director of the department of corrections and 
rehabilitation shall notify the jail administrator of the approved jail 
classification and the approved number of categories of inmates that may 
be detained in the jail. The director of the department of corrections 
and rehabilitation shall also notify the jail administrator of the terms 
of any variances that have been granted. 

History: Effective June 1, 1990. 
General Authority: NOCC 12-44.1-24 
law Implemented: NDCC 12-44.1-24 
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TITLE 95 

Agricultural Products Utilization Commission 
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JUNE 1990 

STAFF COMMENT: Title 95 contains all new material but is not 
underscored so as to improve readability. 

ARTICLE 95-01 

GENERAL ADMINISTRATION 

Chapter 
95-01-01 Organization of Commission 

Section 
95-01-01-01 

95-01-01-01. 
commission. 

CHAPTER 95-01-01 
ORGANIZATION OF COMMISSION 

Organization of Agricultural Products Utilization 
Commission 

Organization of agricultural products utilization 

1. History and function. The agricultural products utilization 
commission was established by the legislative assembly in 
1979. Its functions include administering a fuel tax fund and 
a subsidy program for agriculturally derived alcohol-blended 
fuels. The commission is authorized by North Dakota Century 
Code chapter 4-14.1 to provide assistance to agriculturally 
related industry. · 
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2. Purpose of commission. The purpose of the commission is to 
provide assistance to research projects dealing with the 
development of new or exp?nded uses, or both, for North Dakota 
agricultural products; to develop the technical basis for more 
efficient systems for processing and marketing agricultural 
products and byproducts; and to promote efforts to increase 
productivity and provide added value to agricultural products. 

3. Commission membership. The commission consists of nine 
members as designated in North Dakota Century Code section 
4-14.1-03. 

History: Effective June 1, 1990. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 4-14.1-02 

Chapter 
95-02-01 
95-02-02 
95-02-03 
95-02-04 

Section 

ARTICLE 95-02 

RESEARCH AND MARKETING GRANT PROGRAM 

Applicant Eligibility 
Evaluation and Funding Criteria 
Procedure of Grant Requests 
Supplemental Program Information 

CHAPTER 95-02-01 
APPLICANT ELIGIBILITY 

95-02-01-01 Applicant Eligibility 

95-02-01-01. Applicant eligibility. 

1. Preference will be given to the applicants: 

a. Whose industrial and nonfood production processes utilize 
agricultural products. 

b. Whose food, feed, and fiber products and uses are 
innovative and add to the value of agricultural products. 

2. Consideration will not be given to applications for: 

a. Research which does not clearly meet the commission's 
stated objectives. 
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b. Proposals which are aimed solely at business expansion or 
creation without regard to agricultural products 
utilization. 

c. Research that cannot reasonably be expected to result in a 
viable commercial application, or is or has been 
duplicated by other research efforts. 

History: Effective June 1, 1990. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 4-14.1-02 

Section 
95-02-02-01 

CHAPTER 95-02-02 
EVALUATION AND FUNDING CRITERIA 

Evaluation and Funding Criteria 

95-02-02-01. Evaluation and funding criteria. 
evaluated upon a basis of one hundred possible points, 
following criteria. Up to ten points may be awarded 
based on the likelihood of each proposal's success: 

Proposals will be 
according to the 
by the commission 

1. Probability and extent of new wealth creation. Preference 
will be given to applications which demonstrate a high 
probability of job and wealth creation. While the commission 
does not make any specific requirements for jobs created per 
dollar granted, a close review will be made of 
return-on-investment. Up to thirty points may be awarded on 
this criterion. 

2. Credibility and merit. The commission will review each 
proposal as to its technical and commercial feasibility. 
Proposals which feature research that is innovative as well as 
commercially plausible will receive preference. A final 
criterion will focus on the relative competence and technical 
qualifications of project principals. Up to thirty points may 
be awarded on these criteria. 

3. Timeliness. Preference will be given to proposals 
demonstrating a high probability of rapid commercialization. 
Up to fifteen points may be awarded on this criterion. 

4. Matching funds. Priority will be given to projects which 
demonstrate a shared commitment for funding from other private 
or public sources, -or from the applicant. Matching funds may 
be in the form of cash or in-kind services, or both. Approved 
indirect costs may qualify as matching funds. Disbursement of 
funds will be contingent upon evidence that matching funds 
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have been allocated to the proposal. Up to ten points may be 
awarded on this criterion. 

5. Geographic consideration. Preference will be given to the 
proposals which center efforts on nonurban locales. When the 
proposal requires specific research which cannot possibly be 
carried out in rural North Dakota, consideration will be given 
to the ultimate development and commercialization of the 

results of the proposal, with the same rural preference. Up 
to five points may be awarded on this criterion. 

History: Effective June 1, 1990. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 4-14.1-02 

CHAPTER 95-02-03 
PROCEDURE FOR GRANT REQUESTS 

Section 
95-02-03-01 Procedure for Grant Requests 

95-02-03-01. Procedure for grant requests. Applications are 
limited to twenty typed, single-spaced or double-spaced eight and 
one-half inch by eleven inch pages, including the application form and 
any attachments. Fifteen copies of the proposal must be delivered or 
mailed to the commission. Using the commission•s grant proposal form, 
applicants are required to include the following in their proposals: 

1. Application cover sheet, including names and addresses of 
applicant organization, principal contact, project title, fund 
request, and total project budget. 

2. Executive summary, limited to two pages, 
essential elements of the proposal, including 
funding request. 

summarizing the 
narrative and 

3. Project narrative, including: 

a. Description of the product or process which will result 
from the research. 

b. Description of the planned commercialization efforts, 
including market research to date by the applicant or 
others and potential market for product or process to be 
developed. 

c. Description of the research methodology to be employed 
including objectives, tasks, milestones, and research 
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site, and a schedule of planned activities and timeframe 
for completion. 

d. Summary of prior research done by the applicant or others 
and the development of the product or process to date. 

e. Explanation of how the technology 
benefit the applicant, the end-user of 
both. 

or innovation will 
the project, or 

f. Explanation of why this particular project is needed and 
how the project will further develop existing 
technologies. 

g. Explanation of patents or regulatory approval granted or 
expected to be granted as a result of successful outcome 
of research. 

h. Explanation of the estimated benefit of the project to one 
or more sectors of North Dakota agriculture, such as 
increased markets, new uses, or value added to 
agricultural products. 

i. Explanation of the estimated benefit of the project in 
terms of job creations and economic development. 

j. List of project cosponsors (including name of 
organization, address, telephone, key contact, and nature 
of participation). Letters of intent to participate must 
be attached. 

k. List of principal investigators and other members of the 
research team, including their respective expertise and 
responsibilities under the project. Resumes, limited to 
two pages, must be attached. 

1. Review of research. 

4. List and describe other funding sources. 

5. Project budget. Attach a detailed project budget including 
the following categories: 

a. Salaries, wages, and fringe benefits. 

b. Equipment. 

c. Materials and supplies. 

d. Travel. 

e. Publications costs. 
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f. Computer costs. 

g. All other direct and indirect costs. 

6. Include breakdowns of the planned expenditures by funding 
source: 

a. Agricultural 
request. 

b. Private funds. 

c. Federal funds. 

products utilization commission funds 

d. Other matching funds, identified by individual source. 

(Attach letters of commitment for matching funds to be 
provided contingent upon approval of this grant.) 

Supplementary attachments will be counted within the 
twenty-page proposal limitation. Promotional materials or 
materials not directly related to the proposals are 
discouraged. 

History: Effective June 1, 1990. 
General Authority: NOCC 28-32-02 
Law Implemented: NOCC 4-14.1-02 

Section 

CHAPTER 95-02-04 
SUPPLEMENTAL PROGRAM INFORMATION 

95-02-04-01 Supplemental Program Information 

95-02-04-01. Supplemental program information. 

1. Funding level. Proposals are not limited to a specific dollar 
amount. However, the commission•s grant moneys are finite. 
The commission reserves the right to increase or decrease the 
amount of requested funding based on its findings and on its 
level of available funds. Requests must be justified with 
respect to the scope of the research. 

2. Funding period. Up to one million dollars will be available 
for utilization and marketing research grants for the period 
ending June 30, 1991. Proposals may be submitted anytime 
within the biennium. Deadline dates for submission are: July 
first, October first, January first, and April first. Reviews 
and grants awards will be made on a quarterly basis. With 
respect to the funding criteria, multiyear research requests 
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will be accepted and funded, subject to annual review and 
funding renewal. 

3. Multiple proposals. Multiple proposals from the same 
applicant will be considered if each proposal covers 
distinctly different research projects. Proposals which have 
been submitted under other state grant programs may be 
considered simultaneously by the commission. 

Proposals which contain matching funds from other grant 
programs must demonstrate contingent approval from appropriate 
sources prior to release of funds by the commission. 

4. Evaluation process. Initial screening for completeness and 
eligibility of all proposals will be completed upon receipt by 
the commission staff. Should rev1s1ons or corrections be 
deemed necessary, the applicant may withdraw and resubmit 
without penalty or delay. 

Each proposal will be considered individually, and according 
to the stated criteria, by the entire commission. A decision 
to accept, modify, or deny each will then be made, by majority 
vote of at least a quorum of the commission. 

Should the process produce a funding level less than the 
amount requested in the proposal, the commission staff will 
confer with the applicant to determine whether the amount 
recommended would alter the project's feasibility. 

By law, no member of the commission may participate in, or 
vote on, a decision of the commission relating to an 
organization in which that individual has a direct personal 
financial interest. 

5. Grant administration and reporting. Successful applicants 
shall adhere to the conditions outlined in this article and 
North Dakota law. Following approval of the grant award, a 
formal grant contract will be executed between the 
agricultural products utilization commission and the grantee. 
This agreement will specify the agreed upon objectives, tasks 
to be performed, time line and budget, fund release schedule, 
and any other conditions specific to the individual proposal. 

Under the terms of all grant contracts, the grantee will be 
required to submit to the commission periodic interim reports 
outlining progress and both time line and budget compliance. 
In most cases, the entire grant amount will not be released at 
the time of the commission's decision. In such instances, 
funds release will be tied to the grant contract, and any 
insufficiencies with the contract may result in withholding of 
further funding. 
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Grantees will be required to submit a final written report 
describing the work performed and the results obtained, prior 
to final release of grant funds. This report must be 
supplemented by a financial report of all expenses actually 
incurred and income generated by the project. 

6. Audit. To protect the investment of the commission and of the 
people of North Dakota, all financial documents, books, 
receipts, orders, expenditures, electronic data and accounting 
procedures, and practices of the grantee are subject to 
examination by or for the commission at any time for three 
years following the completion of the project. 

7. Eligible uses of funds. Agricultural products utilization 
commission grant funds may be used to pay salaries, buy 
supplies, and cover day-to-day expenses of the project. 

8. Confidentiality. To the extent allowed under North Dakota 
law, the commission may limit the dissemination of information 
concerning a proposal, but in any event, does not assume any 
liability for inadvertent disclosure. 

9. Ownership. Subject to the policies, if any, of participating 
public programs and entities, rights to use products, 
processes, or services developed under this grant program will 
remain with the grantee. 

Subject to the same policies, the ownership and all rights to 
project outcomes may revert to the commission if the grantee 
or assignee fails to market the product, process, or service 
in accordance with individually negotiated funding contracts. 
In such cases, the commission may provide notice and the 
opportunity to others to assume control of research projects. 
In these cases, priority will be ~iven to any licensee under 
such property or others who benefit North Dakota commercially, 
with first priority being given to small firms in nonurban 
areas of the state. 

10. Royalty agreements. In certain cases, the commission may 
receive royalties on the sale or lease of any product, 
process, or service developed under a commission grant. 
Royalty agreements will be negotiated at the time of the grant 
award and will be structured so that the commission may 
recover at least a portion of its investment of public funds. 
Repaid funds will be used to make new investments in other 
agricultural products utilization research projects. 

History: Effective June 1, 1990. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 4-14.1-02 
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TITLE 7 

Agriculture, Commissioner of 
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MAY 1990 

7-02-02-07. Identification of hives. A±T beekeepexs sha±T 
identify the±r h±ve-5- by one o-f ttre following:- +++ painting o-f 
beekeepet 's nam-e and addtess o-r ph-cme numbet on h-ive-7 o-r f£7 postinfi o-f 
beekeepex•s nam-e and addtess o-r ph-cme uumbet ±n apiaxy, o-r~ b:tanding 
o-f hives. !fhe commissionet may xecotd any b:taltds submitted t-a ttre 
connnissionex by a beekeepex fu-r identification puxposes Each beekeeper 
shall post the beekeeper's name, address, and phone number in each of 
the beekeeper's apiaries by placing a board or weatherproof placard 
bearing the information at or near the main entrance of the apiary. The 
board or placard may be placed on a beehive. The board or placard must 
be at least eight inches [203.2 millimeters] high by eleven inches 
[279.4 millimeters] long. The letters and numbers must be at least 
one-half inch [12.7 millimeters] high, must withstand weathering, and 
must be easily readable. Alternative sign or lettering dimensions must 
be approved in writing by the department. Failure to post each apiary 
or to maintain such posting will cause the apiary, all equipment, and 
bees to be deemed abandoned and subject to seizure by the state bee 
inspector. 

History: Effective July 1, 1983; amended effective May 1, 1990. 
General Authority: NDCC 4-12.2-02 
Law Implemented: NDCC 4-12.2-14 

7-02-02-10. Honeybee tracheal mite 
Inspection upon request. 

Statement of purpose -

1. The commissioner of agriculture recognizes that large numbers 
of bees belonging to migratory beekeepers from various states 
that come to North Dakota for the beekeeping season are 
infested with the honeybee tracheal mite, such infestation 
being apparently widespread. N-o chemicals cunently ex±st o-r 
~ been apptoved t-a conltol infestations o-f ttre honeybee 
txacheal nr.i:te-:- !fhe ~ del:timental effects o-f ttre txacheal 
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nt±te crre not currenllS' known, although research ±s continaiitg 
to detetmine tin7s'e effects. 

2. The state bee inspector may accept certificates of health from 
other states or countries that do not indicate information 
about whether the bees have been inspected for the honeybee 
tracheal mite or that the bees are free of infestation by the 
honeybee tracheal mite . The state inspector will not sample 
or inspect for the honeybee tracheal mite unless specifically 
requested by a beekeeper and the state bee inspector 
determines that it is necessary for the requesting beekeeper 1 s 
bees to be inspected for the mite before the return of those 
bees to another state or country. The cost of sampling for 
the honeybee tracheal mite is the responsibility of the 
requesting beekeeper. 

3. If the beekeeper requests inspection, and the apiaries are 
found to be mite infested, any certificates of health issued 
to the beekeeper must state on the certificate that the bees 
are known to be infested with the honeybee tracheal mite, 
unless the bees of the infested apiary have been destroyed or 
successfully treated with approved chemicals. However, no 
health certificates will be issued to the beekeeper pursuant 
to inspection if the destination country, state, or county of 
the beekeeper requires honeybee tracheal mite free 
certification. 

4. No beekeeper may use any chemical to control the honeybee 
tracheal mite unless the chemical has been approved by the 
United States environmental protection agency and the label 
instructions of the chemical are followed. 

History: Effective June 1, 1986; amended effective April 1, 1987_i_ 
May 1, 1990. 
General Authority: NDCC 4-12.1-02 
Law Implemented: NDCC 4-12.2-16, 4-12.2-18, 4-12.2-19, 4-12 . 2-21 

7-08-01-02. Definitions. In this chapter, unless the context or 
subject matter otherwise provides: 

1 . 11 Adequate fence 11 means 1 ega 1 fence as defined in North Dakota 
Century Code section 47-26-01. 

2. 11 Adjacent lands 11 means lands bordering the wetland. 

3 . "County assessment !1Te'mTS a l-o-c-rl United States 
department agt icul t ut e collsexvation set v ~ce 

representative crf a l-o-c-rl S'O'"rl cousett>atiou district , a 
teptesentative o-f ttre county 
district represeutative 'O'f 
depattment. 
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4r.- 11 Drainage 11 means vulnerable to destruction through artificial 
or natural process. 

5-:- 4. 11 Participant 11 means landowner participating in the program. 

fr.- 5. 11 Program 11 means the North Dakota state waterbank program. 

"1-:- 6. 11 State assessment team 11 means one representative 
representatives from the North Dakota department of 
agriculture, one representative -from the North Dakota game and 
fish department, one representative -from the North Dakota 
state engineer 1s staff, and one representative -from the United 
States department of agriculture 1 s soil conservation service~ 
and the United States fish and wildlife service . 

History: Effective August 1, 1987; amended effective February 1, 1988i 
May 1, 1990. 
General Authority: NDCC 61-31-01 
Law Implemented: NDCC 61-31-01 

7-08-01-03. Cooperative agree1nent State assessment team. 

T7 The commissioner shall assemble a state assessment team and 
ha-\re a cooperative agreement signed by -HTe \1atious agencies 'S'"O 

that they may assist the commissioner in fulfilling the 
objectives of the program-;- The -st-ate assessment team shall, 
= directed by -HTe commissioner, make recommendations to the 
commissioner regarding the areas submitted for participation-;­
'fhe -st-ate and assessment team siTa-1±, and develop management 
guidelines to be approved by the commissioner which must 
include technical and management practices and rates of 
payment and a standardized priority system for evaluating 
applications . 

r-:- The commissioner ~ assemble -HTe county assessn1ent t-e-ams 
and ha-\re a cooperative agreement signed w-±ttt -HTe various 
agencies so tiTrl- ttrey may assist -HTe commissionez and -HTe 
S'hrt-e assessment team ±n fulfilling the objectives o-f -HTe 
progtam. Ttre county assessment t-e-ams shall, = directed by 
-HTe commissioner. ITe±p prepare -HTe application, evaluate -HTe 
acreage [hectarage] offered, indicate the O"'"'d-er o-f priority 
fur -HTe county applications, and forward the county 
applications to the • • t 

COJHJII1SS:XOll€L S office w-±ttt appropriate 
commeiils. 

History: Effective August 1, 1987; amended effective February 1, 1988i 
May 1, 1990. 
General Authority: NDCC 61-31-01 
Law Implemented: NDCC 61-31-03, 61-31-05, 61-31-08, 61-31-10 

7-08-01-04. Procedure for participation in the program. 
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1. Applicat io ns for participation in the program are to be 
submitted to the local United States department of 
agriculture's soil conservation service representative who 
wi l l date and review the applications for compliance with 
approved application procedures and forward the applications 
to the county assessment team North Dakota department of 
agr i culture . 

2. Th-e county assessment team shall, = e.<peditiously = climatic 
conditions allow, investigate tiTe wetlands delineated and any 

offered adjacent :hm-d delineated ±n tiTe application. 

3-:- Th-e county assessment team 'S'h-a-H~ 

'B-:- Determine tiTe type 'O"f wetland . 

b-7- Determine whether -it ±s feasible and practical to dr-a-in 
tiTe wetland and tt sedimentation problems exist . 

~ Rat-e tiTe recreational and othe-r public values 'O"f tiTe 
wetland. 

d-:- Establish a wetland conservation and development p-l-an £-cn­
ttre ~ tt -it ±s desired ey tiTe participant. 

<r:- Tw-ice a ye"d'l"'7 pri-o-r to February fifteenth or September 
fifteenth 'O"f e-aeh ~ tiTe county assessment team 'S'ha±T 
submit a written report to tiTe commissioner wh±ctt :l-i-st-s tiTe 
priority 'O"f tiTe applications ±n numerical OT"der utilizing a 
standardized priority system prepared ey tiTe st-at-e assessment 
team and approved by tiTe commissioner . 

5-:- \Hthin t-en days a-ft-er tiTe receipt 'O"f tiTe county assessment 
leam!s fiudiugs, coltclusions , and recommeudatious , tiTe 
commissioner 'S'h-a-H submit applications to tiTe st-at-e assessment 
team wh±ctt w±l-1- r e v ie w and T±st ±n p r io r it y rl± 'O"f tiTe 
applications submitted ey tiTe county assessment teams . Th-e 
st-at-e assessment team may change tiTe OT"der o-f priority 

established ey tiTe county assessment ~ 

fr.- 'fw±c-e a ye1!'r'7 pri-o-r to fiaT-eh r±rst or 0 c to be r r±rst 'O"f e-a'Ch 
ye1!'r'7 ttre The state assessment team sha 11 submit a written 
report 'O"f ±t-s findings , conclusions. and recommendations to 
the commissioner who will make the final determination of 
applications to be funded according to the commissioner's 
evaluation of the recommendations and available waterbank 
funds. 

7-:- \Hthin thirty days a+t-e-r receipt 'O"f tiTe st-at-e assessment 
teamrs findings, conclasious, and recommendatious, ttre 
commissioner -sha-H forward a signed contract to the successful 
applicants . 
coJtservation 

Copies w±l-1-
district, 
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department. th-e st-ate water commission. and the county water 
resource board. A letter of nonacceptance will be mailed to 
unsuccessful applicants. Unsuccessful applications w±rt he 
returned to th-e f-oea± s-o-±± conservation district office. 
Tttes-e may then be resubmitted to the commissioner local United 
States department of agriculture 1 s soil conservation service 
along with new applications prior to the next application 
deadline. Personal co11lacl w±rt he 1ln!d-e rittr eaetr successful 
applicant by a teptesentative appointed by the commissioltet . 

&7 3. Renewal of agreements can take place after a written proposal 
to do so is received from the participant prior to terminat i on 
of the contract. Such renewal will be subject to 
redetermination of payment rates. 

97 4. The acreage designated for participation must be documented on 
an agricultural stabilization and conservat i on service farm 
photo, descr i bed by linear measurements, and attached to the 
application or contract, or both . 

History: Effective August 1, 1987; amended effective February 1, 1988i 
May 1, 1990 . 
General Authority: NOCC 61-31-01 
Law Implemented: NOCC 61-31-03, 61-31-05 

7-08-01-05 . Reassessment procedure. 

1. If an app 1 i cant h1!"S r easo11able gr ou11ds to believe h±s 
application w= unfairly de11ied is denied participation i n the 
program, he the applicant may request a reassessment of his 
application. The request must be made in writing to the 
commissioner. The reasons why the commissiouet's 
determination should be reversed l!ltt'"St be staled ±n writing. 

2. f-f-; ttp-on reevaluation 'O"f th-e ~ and county assessme11l 
team's ~ th-e The commissioner determines ttrrl the eTa-±m 
h1!"$ merit, the commissioner sh-aH may requeSt the State 
assessment team to reassess the application ±n question. The. 
Upon reassessment, the commissioner may, ttp-on reassessment. 
change the original determinat i on if ±n th-e commissioner's 
opinion the claim has merit and funds are available . 

History : Effective August 1, 1987; amended effective February 1, 1988i 
May 1, 1990. 
General Authority: NOCC 61-31-01 
Law Implemented: NOCC 61-31-03, 61-31-05 

7-08-01-07. Rate of payment. 
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+-:- The b-ase ~ o-f payment £or pat ticipation -±n the program 
shaH be comparable t"O the ~ ttS"e'd -±n the federal waterbank 
progLant. 

~ -A b-ase rate shaH be established £or effecting -a wetland 
consertJation -and detJelopment p-l-an £or adjacent lands. 

3-:- The b-ase rate shaH be increased £or allowing walking pnblic 
access t"O the program ±-and £or pcuposes specified -±n N-o-rth 
Dakota Century eo-de section 61 31 06. 

£r.- Payments "Str.!rH be ntade -±n accordance 'W"ittt the agreement 
between the commissioner -and the participant -and -±n accordance 
'W"ittt the management -and ~ o-f payment guidelines adopted by 
the -state assessment t-eem-;- Repealed effective May 1, 1990. 

History: Effective -Angust h +9-t¥h- amended effecthe February h +-9-e8-;­

General Authority: NBBe 61 31 01 
Law Implemented: NB€€ 61 31 03. 61 31 os 

7-08-01-08. Acreage limitations and designations. 

1. Total acreage [hectarage] of adjacent land must be at least 
equal to qualifying wetland acreage [hectarage] included in 
the application but may not exceed four times the acreage 
[hectarage] of the wetlands. Wetlands previously drained may 
be offered if the participant will agree to restore such 
wetlands to levels which will qualify them under North Dakota 
Century Code section 6-31-03. 

2. Total acreage [hectarage] allowed for a participant in the 
program must be at least ten acres [4.05 hectares] and not 
more than one hundred sixty acres [64.75 hectares] unless 
otherwise approved by the commissioner upon consultation with 
the state assessment team. 

3. The acreage [hectarage] designated for participation must be 
described by metes and bounds or other legal description or 
method specifically delineating the acreage [hectarage] to be 
included in the program. 

4. Acreage [hectarage] selected for the program must have signs 
posted to indicate participation in the program and whether, 
where. -and £or w1nrt purpose walking public access is allowed 
on that acreage [hectarage]. The s±gns mttSt be posted by the 
participant. The commissioner 'Sinrl:-1- make s±gns atJailahle t"O 

the participant. 5-±gtts mttSt be p-a±d £or £rom program fnnds. 

History: Effective August 1, 1987; amended effective February 1, 1988i 
May 1, 1990. 
General Authority: NDCC 61-31-01 
Law Implemented: NDCC 61-31-03, 61-31-05 
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7-08-01-09. The waterbank agreement. 
must include the following: 

1. The number of years of participation. 

The waterbank agreement 

2. The present rate and conditions that vary the rate of payment. 

3. The incentive payments, if applicable. 

4. Duties of the parties to the waterbank agreement as prescribed 
in North Dakota Century Code sections 61-31-04 and 61-31-05. 

5. Signatures of the commissioner, and the landowner 'O'f tire 
designated ~ m"rd tire tenant '0"1."' operator 'O'f tire hnd-; ±£ 
tire operator ±s :rrot tire landowner participant. 

6. Whether or not the participant will allow the land to be open 
for emergency haying or grazing and conditions applicable to 
the allowance of emergency haying or grazing. 

7. A clause permitting access to the program lands for inspection 
by a representative of the commissioner. _ 

8. A copy of the waterbank program rules and the management 
guidelines. 

9. A statement that the participant agrees to manage wetland 
acreage and adjacent land in accordance with the waterbank 
agreement and management guidelines adopted by the state 
assessment team. 

History: Effective August 1, 1987; amended effective February 1, 1988i 
May 1, 1990. 
General Authority: NDCC 61-31-01 
Law Implemented: NDCC 61-31-03, 61-31-04, 61-31-05 

7-08-01-10. Drought emergency. 

+-:- If the governor or the United States department of agriculture 
declares a drought emergency, the grass cover on lands 
included in the program may be released to a qualified 
participant for haying or grazing with the authorization of 
and under the terms prescribed by the commissioner as provided 
in subsection 4 of North Dakota Century Code section 61-31-05. 

87 1. A written request to open program lands for haying or grazing 
must be submitted to the commissioner by the participant. 

b7 2. The release date must be determined by the commissioner of 
agriculture with the approval of the state game and fish 
commissioner. Under no circumstances shall emergency haying 
or grazing be allowed prior to July fifth. 
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c-:- 3. Notice of approval of the request to hay 
tract and the conditions to do so must 
participant. 

or graze a waterbank 
be mailed to the 

d7 4 . Conditions shall include, but are not limited to, the 
following: date on which entry can be made on the land and 
date by which all hay, machinery, or livestock must be removed 
from the tract; the amount and date by which, or how payment 
is to be submitted to the commissioner's office; the date on 
which the tract will be open to haying or grazing, or both. 
The payment for hay or grass may be deducted from the next 
waterbank payment, provided it is not the last year of the 
contract period. 

t-he event t-he participant d-o-e-s nut utilize th±s option t-o 
'VT gT"a"Z"e ±n a drought emergency. 'VT d-o-e-s nut qualify -for 

emergency haying or gxaziug. t-he commissioner nnry couduct a 
lottery. subject t-o t-he approval o-f t-he participant. t-o award 
haying 'VT grazing prhileges t-o qualified applicants -u-s±n-g t-he 
following procedure::-

'ftre commissioner siTaH g±ve published 
rand riH be- 'O""p"en t-o g r az iitg 'VT 

established w±th t-he approval o-f t-he 
commissioner. 

notice that program 
haying at dat-e-s 
rl1rl-e game and fi-sh 

commissiouet siTaH publish notice that written 
applications t-o participate ±n 
received by t-he commissioner's 

1!l"fte-r t-he d-at-e o-f -f-irr.rl- II 0 t iCe . 

t-he !otter y nn:rst b-e 
office within five days 

c-:- ~Jotice nmst run -for ~ cottsecutive days ±n a da-i±y 
newspaper o-f ge11eral circulation ±n t-he county where th-e 
majority o-f t-he program rand ±s situated and -for one day 

±n t-he official county newspaper. ±f t-he official 
11ewspaper ±s a weekly . Uotice nmst include t-he 
participa11t's nam-e and address, t-he Xe-gal- description o-f 

t-he program rand b-e-ing 'O""p"en f-or haying 'VT grazing, the 
pr±ee established by t-he commissioner on 'a pet acre ba-s±s 
-for the Ita y itt g 'VT g r az itt g , and t-he dat-e by wiriclt tray, 
machinery. 'VT livestock nn:rst be- removed -from the program 
-tan-cr. 

commissioJtet 
a-ft-er t-he d-at-e o-f -f-irr.rl- II 0 t iCe , the 

siTaH conduct a lottery among the qualified 
applicants and awa-rd haying 'VT grazing rights. 

~Jot ice o-f awa-rd o-f rights and co11ditions 
= o-f t-he program rand nn:rst be- mailed t-o 
qualified applicants . 

-for agr icul tar al 
t-he successful 

-£-7 Conditions -for agricultural =pursuant t-o the lottery 
nn:rst include whether t-he rand nnry be- haye1:l 'VT grazed, the 
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d-ate on wh-±eh ent-ry e!!n be mrcte on the pt o g I dill f-anth the 
d-ate by wh-±eh ~ ~ machine I y, '0'1:" equipment llltt5t be 
temoved -from the ptogtam hmth and 'liTe amount and d-ate by 

wh-±eh payment ±s t-o b-e remitted t-o the commissioner's 
office. 

9'7 A±± e.<penses incutted by the cotttlnissionet 's office ±n 
implementing the loltety w±H be teimbutsed -from the gro-s-s 

teceipts at the lottety. 

Jr.- Th-e net 1 e c e ip t s -from the 1 o t t e 1 y w±H be ttS"ed £or the 
program. 

History: Effective August 1, 1987; amended effective February 1, 1988i 
May 1, 1990. 
General Authority: NDCC 61-31-01 
Law Implemented: NDCC 61-31-05 

7-08-01-11. Violations. 

1. It is a violation of the waterbank agreement if :::the 
participant does not fulfill each and every term of the 
waterbank agreement established between the participant and 
the commissioner, including the management guidel i nes adopted 
by the state assessment team which are incorporated by 
reference into the waterbank agreement. 

2. If the commissioner determines a violation of the waterbank 
agreement has occurred, the commissionet -shaH notify the 
patlicipant by tegisteted '0'1:" cetlified nra-i± -at the 
patlicipant's post office addtess at tecotd. Th-e notice llltt5t 

specify the nalute at the violation and t-hat the affected 
pat"licipaut may-;- within fifteen d-ays at the date the notice ±s 
mailed , demand, ±n wtiting, 1!1: heating on the mallet . Bp-on 
teceipt at 1!1: demand £or heating, the commissionet 'Shcrl:-1- set 1!1: 

chrt-e £or the lte at it tg not Te-s-s trnm t-en d-ays 1!l:ft-er the de mat td 
±s teceived a hearing must be held in accordance with North 
Dakota Century Code chapter 28-32 . 

3. The penalties for violations detetmined a-s 1!1: tesult at heating 
'0'1:" £or violations whe-re the affected pat"licipant do-e-s not 
demand a heating must be imposed in accordance with 
subsection 5 of North Dakota Century Code sect i on 61-31-04. 

History: Effective August 1, 1987; amended effective February 1, 1988i 
May 1, 1990. 
General Authority: NDCC 61-31-01 
Law Implemented: NDCC 61-31-04 
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