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APRIL 1992

7-02-02-00.1. Apparently disease-free - Definition. "Apparently
disease-free" means that after an inspection of five percent of the
colonies operated in North Dakota, Tless than three percent American
foulbrood and an average of two or Jless varroa mites are detected
through an ether roll test or an average of forty mites or less through
an apistan strip test in the colonies inspected.

History: Effective April 1, 1992.
General Authority: NDCC 4-12.2-02
Law Implemented: NDCC 4-12.2-01

7-02-02-00.2. Treatment of diseased bees.

1. Varroa mites. Colonies in apiary locations where varroa mites
are detected must be treated with an approved pesticide at an
approved rate or destroyed.

In order to allow orderly development of treatment programs
and management programs that are not pesticide based, the
department may provide advance written approval of such
programs. Such approval must be based upon a written
application by the beekeeper or researcher and the department
shall evaluate such applications for such factors as
feasibility, merit, and legality.

2. American foulbrood. Colonies with American foulbrood must be
treated with an approved antibiotic or destroyed.

History: Effective April 1, 1992.
General Authority: NDCC 4-12.2-02
Law Implemented: NDCC 4-12.2-16




7-02-02-00.3. Entrance permit requirements. In addition to the
requirements in North Dakota Century Code section 4-12.2-20, before an
entrance permit will be granted, the beekeeper shall verify to the
satisfaction of the department that treatment has been completed in

colonies from apiary locations where varroa mites or American foulbrood
had been detected.

History: Effective April 1, 1992.
General Authority: NDCC 4-12.2-02
Law Implemented: NDCC 4-12.2-20

7-02-02-02. Registration of apiaries. When apptications for
apiary locations are received on the same date by the commissionmer of
agricutture and the apiary 3Iocations are within two mites 322
kitometerst of ome amothers priority shail be given to the apiary with
the eariier date of written permission from the property owmer— This +=
in reference to mew commerciat apiaries or apiartes with territoriat
rights- Any furtihrer confilicts as to yard priority wiltt be resoilved by
tire commissiomer of agricutturer Repealed effective April 1, 1992.

History: Effective July + 1983—
General Authority: NPEE 412262
Law Implemented: NBEE ¢—2-2—67

7-02-02-03. Measurement of two-mile [3.22-kilometer] radius
restriction. A3} commerciat apiariess for +the purpose of enforcing
North Bakota €entury €ode section 4122095 shait be Iocated not tess
than two mites {322 kilometerst from the perimeter of the quarter
section of a commercial apiary operated by another beekeeper— Regea]ed
effective April 1, 1992.

History: Effective Juty + 19683~
General Authority: NBEe 432262
Law Implemented: NBEE 42269

7-02-02-04. Sale or transfer of commercial locations.
Notification of the sate or tramsfer of a commercial }ocation shai: be
made +to the department by submitting a copy of the document showing
written permission from the property ownmer of the Iand on which an
apiary is located to beekeeper- Repealed effective April 1, 1992.

History: Effective July + 1983~
General Authority: NBee 4—2-—262
Law Implemented: NBEE 412269

7-02-02-05. Pollination locations. Apiaries used for poiiination
service must be registered with +the department of agricuiturer
Registration wit:t not be granted untid aid fees required under North
Pakota €entury €ode chapters 412+ and ¢1+2-2 are paid- Registration



must dnciude the foltowing information:s 1 crop to be poitimated amd
mumber of acres fhectaresis {23 number of colonies +to be used for
poittinationr 33 mame and telephomre number of beekeeper or and

pottinmation }ocations- Repealed effective April 1, 1992.

History: Effective dJuly + 1983+ amended effective dJume 15 1989
General Authority: NBEE 4312262
Law Implemented: NBEE 4—32-2—16d

7-02-02-06. Crops pollinated. Poltimation 3Iocations may be
atiowed oty on the following crops-

to omset of blossoming and bees are to be removed five days

For seed production oniy-
For seed production omiy-
For seed production oniy-
For seed production oniy-
Ha-rryve‘bc*r——Vmaer:vsavah

i are

to be
removed five days after harvests as determined by the
department of agriculturer

¥elitow mustard—Brassica aiba



Brown mustard—Brassica juncea

prior to omset of flowerings; and bees are to be removed when
mimrety—five percent of flowers have opened and have been

€ucumber—€urcurbita sativus
€antatoupe——C€ucumis meto &+
Watermeton—€otocynthis citruiius

removed five days after harvests as determimed by the
department of agricutturer

of agricutture- Repealed effective April 1, 1992.

History: Effective Julty + 1983~
General Authority: NBee ¢—+2—262
Law Implemented: NBEE 432236

7-02-02-07. Identification of hives. Each beekeeper shati: post
thre beekeeper's mames; addresss and phome nmumber 4n each of the
beekeeper’s apiaries by placing a board or weatherproof placard bearing
or placard may be pltaced on a beehiver The board or ptacard must be at
Teast eightt dncires {2652 miliimeterst high by eteven inches {2794
mitiimeterst Yong- Fhre Ietters and nmumbers must be at }east ome—thatf
4mreh £+2-F mitiimetersy highs must withstand weatherings and must be
to be deemed abandomed and subject +to seizure by the state bee
4mspector— Repealed effective April 1, 1992.

History: Effective Julty + 1983+ amended effective May + 1996—
General Authority: NBEE 412262
Law Implemented: NBe€ 4—2-2—4d

7-02-02-10. Honeybee tracheal mite - Statement of purpose -
Inspection upon request.

that come +o North Bakota for the beekeeping season are



about whether +the bees have been inspected for the homeybee
homreybee tracheat miter The state inspector wil: nmot sampie
or dmspect for the homevbee tracheal mite untess specificaiiy
requested by a beekeeper and the state bee +imspector
bees +to be imspected for the mite before the return of those
bees to another state or countryr The cost of sampiing for
requesting beekeeper—-

to the beekeeper must state on tihre certificate that the bees
untess the bees of the infested apiary have been destroyed or
the beekeeper requires homeybee tracheat mite free

4~ No beekeeper may use any chemical to controt the honeybee
tracheat mite untess the chremical has been approved by tihe
imstructions of the chemical are followed- Repealed effective
April 1, 1992.

History: Effective Jume + 1986+ amended effective Aprit + 1987

May = 1996

General Authority: NBEE 412162

Law Implemented: NBEE 422165 4122185 422195 4—+2—2—2%
CHAPTER 7-02-03

ALFALFA LEAFCUTTER BEE PROVISIONS

[Repealed effective April 1, 1992]












APRIL 1992

STAFF COMMENT: Chapter 13-02-14 contains all new material but is not
underscored so as to improve readability.

CHAPTER 13-02-14
LIFE INSURANCE

Section

13-02-14-01 Definitions

13-02-14-02 Authority to Purchase Life Insurance
13-02-14-03 Limitations

13-02-14-04 Financial Information

13-02-14-05 Documentation

13-02-14~06 Waiver

13-02-14-01. Definitions. "Executive officer" means the chairman
of the board, the president, each vice president, the cashier, the
secretary, and the treasurer of a bank or bank holding company, unless
such officer is excluded, by resolution of the board of directors or by
the bylaws of the bank or bank holding company, from participation,
other than 1in the capacity of a director, in major policymaking
functions of the bank or bank holding company, and the officer does not
actually participate in major policymaking functions of the bank or bank
holding company.

History: Effective April 1, 1992.
General Authority: NDCC 6-01-04
Law Implemented: NDCC 6-03-02

13-02-14-02. Authority to purchase 1life insurance. Banks may
purchase and hold an interest in 1ife insurance policies on the life of
its executive officers, directors, borrowers, and may purchase life

11



insurance in connection with employee compensation and benefit plans
subject to the limitations in this chapter. The bank is not authorized
to purchase policies if the board's basis for its insurable interest is
primarily based upon the executive officer or director being a
shareholder of the bank or bank holding company. Funding for the
payment of employee compensation and benefit plans may be made or split
in a joint manner between the bank, employee, or bank holding company as
in "split dollar" or other insurance plans. Banks may purchase
individual or group policies in connection with deferred compensation
agreements entered into with its officers and employees. Banks may
purchase policies on directors to fund a deferred directors fees
program.

History: Effective April 1, 1992.
General Authority: NDCC 6-01-04
Law Implemented: NDCC 6-03-02

13-02-14-03. Limitations.

1. A bank 1is not authorized to purchase 1ife insurance policies
for the bank's own account as an investment.

2. The bank's purchase of any life insurance policy underwritten
by one company on an executive officer. cannot exceed
twenty-five percent of the bank's capital stock and surplus as
measured by the policy's cash surrender value.

3. The bank's purchase of any life insurance policy underwritten
by one company on a director cannot exceed ten percent of the
bank's capital stock and surplus as measured by the policy's
cash surrender value.

4. A bank is not allowed to commit an amount toward the purchase
of 1ife insurance policies, as measured by the cash surrender
value, that 1is more than twenty-five percent of the bank's
capital stock, surplus, and undivided profits.

5. The bank is not authorized to purchase 1ife insurance policies
for estate planning purposes.

6. The bank's authority to hold 1ife insurance on any executive
officer ceases when the executive officer 1is no TJonger
employed by the bank, or no longer meets the definition of an
executive officer.

7. The bank's authority to hold T1ife insurance on a director
ceases when that director is no longer a member of the board
of directors.

8. The bank's authority to purchase 1ife insurance on borrowers
is subject to the following:

12



a. The face value of the 1ife insurance policy cannot exceed
the borrower's obligation to the bank.

b. The bank has not charged off nor is expected to charge off
the borrower's obligation.

9. In purchasing 1ife insurance in connection with employee
compensation and benefit plans, the bank is not authorized to
hold the policies if no liability exists under the deferred
compensation plans unless specifically approved by the state
banking board.

History: Effective April 1, 1992.
General Authority: NDCC 6-01-04
Law Implemented: NDCC 6-03-02

13-02-14-04. Financial information. Prior to purchasing a
policy, the board of directors shall evaluate the financial condition
and rating, if any, of the insurance company by acquiring adequate and
current financial information. The board shall, on at least an annual
basis, continue to evaluate the company's financial condition and
rating.

History: Effective April 1, 1992.
General Authority: NDCC 6-01-04
Law Implemented: NDCC 6-03-02

13-02-14-05. Documentation. In purchasing 1ife insurance for
executive officers or directors, the bank's board of directors must
adequately document in its minutes the basis for its insurable interest

and the basis for the amount of insurance. The bank's board of
directors must also document in its minutes the basis for determining
how that officer meets the definition of an executive officer. In

purchasing T1life insurance in connection with employee compensation and
benefit plans and deferred directors fees programs, the bank's board of
directors must approve and document such plans or programs including the
reasonableness of the plans or programs.

History: Effective April 1, 1992.
General Authority: NDCC 6-01-04
Law Implemented: NDCC 6-03-02

13-02-14-06. Waiver. The state banking board or commissioner may
waive any limitation in this chapter as to policies purchased before the
effective date of this chapter. The state banking board may permit the
bank to continue to hold a 1ife insurance policy on an employee covered
by a compensation and benefit plan who terminates or retires from
employment of the bank.

History: Effective April 1, 1992.

13



General Authority: NDCC 6-01-04
Law Implemented: NDCC 6-03-02, 6-03-38
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FEBRUARY 1992

20-01-02-01. Definitions. Unless specifically stated otherwise,
the following definitions are applicable throughout this title:

8

=

"Basic full upper and lower denture" means the replacement of
all natural dentition with artificial teeth. This replacement
includes satisfactory tissue adaptation, satisfactory
function, and satisfactory aesthetics. Some  materiats
Materials used in these replacements sha3: must be
nonirritating in character and meet all the standards set by
the national institute of healths and the bureau of standards
and the testing agencies of the American dental association
for materials to be used in or in contact with the human body.

"Coronal polishing" 1is the mechanical polishing of clinical
crowns using a rotary instrument and a rubber cup or brush
only and not to include any instrumentation. Examination for
calculus and instrumentation must be done by the dentist or

hygienist.

"Dental assistant" means a person who functions in an
auxiliary capacity and +to whom =a ZIegaltly Iicensed and
registered dentist may detegate certain procedures over which
the dentist exercises the direct supervision and under the
direct supervision of a licensed dentist, except as expressly
authorized by the board under subsection 2 of North Dakota
Century Code section 43-20-12, to whom may be delegated
certain procedures over which the dentist exercises full
responsibility, except those procedures which require
professional judgment and skill such as diagnosis and
treatment planning, cutting of hard or soft tissue, or any
intraoral procedure which would lead to the fabrication of any
appliance which, when worn by a patient, would come in direct
contact with hard or soft tissue and which could result in
tissue irritation or injury.

17



"Dental hygienist" means any person who is a graduate of a
school or of dental hygiene approved or provisionally approved
by the council on education of the American dental association
and who is registered and Ticensed by the North Dakota state
board of dental examiners.

1htagnosis? means a written opimion of ttems found in an

LExamimation® means the study of ait the structures of the
such structures and an appropriate history thereofr As =

“Prophyiaxis® means the removatr of aid calcultous depositss
accretionrss and stains from exposed surfaces of the teeth and

IRadtograph® means x—Tays of the hard and soft orat structures
utiltizing a mirimum of twelve fiims— Any fiims must be
dentat arches—

and postoperative care—-

2Freatment plranming®™ means a written statement of treatment
statement shatt inciude a written <ttemized treatment

"Direct supervision" means the dentist is in the dental

office, personally diagnoses the condition to be treated,
personally authorizes the procedure, and, before dismissal of
the patient, personally evaluates the performance of the
auxiliary.

"General supervision" means the dentist has authorized the

procedures and they are carried out 1in accordance with the
dentist's diagnosis and treatment plan. The dentist is not
required to be in the treatment facility.

"Indirect supervision" means the dentist is in the office,

History:
1992.

authorizes the procedures, and remains in the office while the
procedures are being performed by the auxiliary.

Effective September 1, 1980; amended effective February 1,

18



General Authority: NDCC 43-28-06
Law Implemented: NDCC 43-20-02, 43-20-12, 43-28-06

20-02-01-01. Advertising.

1,

Advertising by dentists is permitted 4n order to disseminate
information for the purpose of providing the public a
sufficient basis upon which to make an informed selection of
dentists. In the interest of protecting the public health,
safety, and welfare, advertising which is false and,
deceptive, or misleading and which does not contribute the
process of rationat setection of dentists is prohibited.

AT advertising in any media must comrtain a mames addresss and
tetephone mumber of the dentists and the dentist’s mame means
the use of the full mame of the dentist as it appears on the

may contain the following information:-

ar A dentist engaged in gemeral practice who wishes to
anmounce the services avaiiabile in the dentist's practice
+ts permitted to amounce the avaiiabiiity of those
state that the services are being provided by a dentist in
be avoided:

br A dentist who has a speciaitized practice may ammounce the
M ot doenicd ik it ok —
provided that the dentist has successfuily compieted an
educatiomat program accredited by the commission
accereditation of dentat and dentat auxitiary education
associations or be a diptomat of matiomatr recogmized

19



d- Fees charged for routing dentatr services as detimeated in
subsection 8+ H the fees are comrtaired in an
advertisements then +the advertisement shait inciude =
actuat fee may vary depending upon the degree of
comptexity <4dnvolved 4n a given caser Such disclosing
statement shait be no less promiment <4n context of the
advertisement: If the fee statement <+ verbals then a
discliosing statement shail also be verbal and be of equal
votumes gquatitys and duration as the fee statement— E 23
the fee statement +s writtens then the disciosing
statement shaii be written and must be of egqual sizes

5+ Advertising on radio or television may comtain a person
on camera:- If the person marrating a radio or television
advertisement represents omeseilf as a dentists then the person
must be the dentist represented-

other persons—-

F+ A prerecorded <copy of ait advertisements on radic or
tetevision must be retaimed for a ome—vyear period foliowing
advertisement for a period of ome year following termimation

a’
:
|
1
|
|

%

20



approved by the board of dental examinmers—

A1l advertising must contain the legal name of the dentist, or
a reasonable variation thereof. In the case of a partnership
or corporation, the name used in the advertisement may be the
true name of the partnership or corporation. The
advertisement must also contain the location, or locations, of
the dentist, partnership, or corporation.

3. A dentist engaged in general practice who wishes to announce
the services available in the dentist's practice is permitted
to announce the availability of those services as long as the
dentist avoids using language that expresses or implies that
the dentist is a specialist. If a dentist, other than a
specialist, wishes to advertise a limitation of practice, such
advertisement must state that the limited practice is being
conducted by a general dentist. A dentist who is a specialist
may announce the dentist's specialization provided that the
dentist has successfully completed an educational program
accredited by the commission on accreditation of dental and
dental auxiliary educational programs, two or more years in
length, as specified by the council on dental education of the
American dental association or be a diplomate of a nationally
recognized certifying board. Such a dentist may announce that
his practice is limited to the special area of dental practice
in which the dentist has or wishes to announce.

4. A dentist who advertises on radio or television must retain a
recorded copy of such advertising for a period of one year
following the termination of the use of such advertising, and
is responsible to make recorded copies of such advertising
available to the North Dakota state board of dental examiners
within thirty days following a request from the board for such

copies.

5. No dentist may advertise the dentist, the dentist's staff, the
dentist's services, or the dentist's method or methods of
delivery of dental services to be superior to those of any
other licensed dentist, unless such claim or claims can be

21



substantiated by the advertiser, upon whom rests'the burden of
proof.

6. No advertising by a dentist may contain representations or
other information contrary to the provisions of North Dakota
Century Code section 43-28-18 or North Dakota Administrative
Code title 20.

History: Effective September 1, 1980; amended effective February 1,
1992.

General Authority: NDCC 43-28-06
Law Implemented: NDCC 43-28-06

20-02-01-02. Office emergency. Every dentist or dental hygienist
licensed to practice in North Dakota must have a certificate of
proficiency in cardiopulmonary resuscitation.

History: Effective February 1, 1992.
General Authority: NDCC 43-28-06
Law Implemented: NDCC 43-28-06

20-02-01-03. Nitrous oxide. A duly licensed dentist may use
nitrous oxide for treating patients only when the following conditions
are met:

1. Documentation has been provided by the dentist to the board
that verifies completion of sixteen hours of instruction or
continuing professional education dealing specifically with
the use of nitrous oxide. In the absence of documentation of
classroom training, the dentist must provide proof acceptable
to the board that demonstrates three years of practical
experience in the use of nitrous oxide.

2. A dentist who induces a patient into a state of psychosedation
or relative analgesia using nitrous oxide shall ensure that
the patient will be continually and personally monitored by a
dentist. A dentist may delegate the monitoring tasks to a
licensed dental hygienist or a certified dental assistant only
after the patient has been stabilized at the desired level of
conscious sedation or relative analgesia by the action of the
dentist. The licensed dental hygienist or certified dental
assistant who is assigned the monitoring task shall remain in
the treatment room with the patient at all times. A dental
hygienist or a dental assistant may not initiate the
administration of nitrous oxide to a patient.

3. The dentist must provide and document training for the dental
hygienist or certified dental assistant in the proper and safe
operation of the analgesia machine being used, including the
emergency procedures to be employed if required.

22



History: Effective February 1, 1992.
General Authority: NDCC 43-28-06
Law Implemented: NDCC 43-28-06

20-02-01-04. Temporary license to practice dentistry. The board
may grant a nonrenewable temporary license to practice dentistry in the
state of North Dakota for a period not to exceed one year. The
temporary license will be issued only for special purposes that are
unique and cannot be satisfied by the normal means to licensure.

1. The primary objective for issuing a temporary license is to
facilitate the maintenance of professional care for patients
when the attending dentist is suddenly incapacitated,
disabled, or dies.

2. A temporary license to practice dentistry in North Dakota may
be granted to a dentist when the following conditions are met:

a. Applied to the board in the prescribed manner and payment
of the fee determined by the board.

b. Successfully completed the written national board dental
examinations.

c. Is already licensed to practice dentistry in another
state.

d. Has provided a statement from the licensing authority of
all the states in which the dentist is licensed that his
license is unencumbered, unrestricted, and that his
professional record is free of blemish for professional
misconduct, substandard care, or violations of the state's
practice act.

e. Has certified that no disciplinary actions are pending in
other states or jurisdictions.

f. Has authorized the board to seek information concerning
his professional and personal background and agrees to
hold harmless those individuals who may provide such
information to the board.

3. The board may apply such restrictions as it deems appropriate
to 1limit the scope of the practice of dentistry under the
authority of the temporary license.

4. The board may restrict the Ticensee to engage in dental
practice, as may be 1limited above only at certain and
specifically defined practice locations.

History: Effective February 1, 1992.
General Authority: NDCC 43-28-06

23



Law Implemented: NDCC 43-28-06

20-03-01-01. Duties. A dental assistant who +s under the direct
supervision of a ticensed dentist may perform the following duties- may
perform the services 1listed in subsections 1 through 6 under direct
supervision, direction, and responsibility of a Tlicensed dentist. A
dental assistant may perform the duties set forth in subsections 7
through 23 only if the dental assistant is a certified dental assistant,
the dental assistant has a certificate of successful completion of a
course in dental assisting from a school recognized by the American
dental association, or the dental assistant has successfully completed a
course approved by the North Dakota board of dental examiners.

I Fuke dentat sorwys omty 1f the assistant s a cortified dorcbwt
assistants or has a certificate of successfulr completion of =
course in dentat assisting from a school recognized by the
American dentat associations or has successfully completed =a
course in roentgenciogy approved by the board—-

methods of orat hygieme—r

3+ Take and record pulse, blood pressure, and temperature.

4= 2. Take and record preliminary dental and medical history for the
interpretation by the dentist.

:
Iw

Apply topical apptications of medications and drugs prescribed
by the demtist except to oral tissues, including topical
anesthetic, but not including desensitizing or caustic agents
or anticariogenic agents.

T

prophyiaxis by a dentist or dental hygienist-

it 3-F.2 ¥ 8
|
i
|

Remove excess supragingivatr cement from coromat surfaces of

Remove arch wires—

f#
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+#~ Momitor a patient who has been inducted by a dentist Tirto

mitrosoxide relative amaigesias

4. Receive removable dental prosthesis for cleaning or repair.

5. Take impressions for study casts.

6. Hold impression trays in the mouth (e.g. reversible
hydrocolloids, rubber base).

7. Take dental radiographs.

8. Remove sutures.

9. Apply anticariogenic agents topically.

10. Place and remove rubber dams.

11. Remove excess supragingival cement from coronal surfaces of
teeth with hand instruments only.

12. Place and remove orthodontic wires or appliances that have
been activated by the dentist.

13. Tie ligature wires or elastic ties.

14. Preselect and prefit orthodontic bands.

15. Fabricate, place, and remove a temporary crown or onlay. This
applies only to a tooth or teeth actively under treatment for
which a permanent restoration is being fabricated.

16. Monitor a patient who has been inducted by a dentist into
nitrous-oxide relative analgesia.

17. Place and remove periodontal dressings.

18. Place orthodontic elastic-type separators.

19. Remove Tigature wires or elastic ties, or both.

20. Remove arch wires.

21. Perform nonsurgical clinical and laboratory oral diagnosis
tests for interpretation by the dentist.

22. Polish the coronal surfaces of the teeth with a rubber cup or

brush only after necessary scaling by a hygienist or dentist.

25



A

Acid-etch enamel surfaces prior to pit and fissure sealants,

History:
1992.

direct bonding of orthodontic brackets, or composite
restorations.

Effective September 1, 1980; amended effective February 1,

General Authority: NDCC 43-20-10
Law Implemented: NDCC 43-20-12

20-03-01-02. Prohibited services. A dental assistant may not

perform the following services:

i

Diagnosis and treatment planning.

2.

Surgery on hard or soft tissue.

Administering of local or general anesthetics.

Any irreversible dental procedure or procedures which require

the professional judgement and skill of a licensed dentist.

Placing or contouring of a final restoration.

Any intraoral procedure which would lead to the fabrication of

any appliance.

Activating any type of orthodontic appliance.

Cementing or removing orthodontic bands.

Direct bonding or removal of orthodontic brackets.

10.

Apply pit and fissure sealants.

11.

Place or remove matrix bands.

12

Placing bases or cavity liners.

13.

Scaling, root planing, or gingival curettage.

14.

Measuring the gingival sulcus with a periodontal probe.

History:

Effective February 1, 1992.

General Authority: NDCC 43-20-10
Law Implemented: NDCC 43-20-12

20-04-01-01. Duties. 3In addition +o those duties ocutiimed in
superviston of a iticensed dentist may perform the forlowinmg duties- A
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dental

hygienist may perform the following services under the indirect

supervision, direction, and responsibility of a licensed dentist.

i,

$ o

b F fRe F

&

Complete prophylaxis to include removal of accumulated matter,
deposits, accretions, or stains from the natural and restored
surface surfaces of exposed teeth. The dental hygienist may
also do root planing and soft tissue curettage upon direct
order of the dentist.

Polish and smooth existing restorations.

Apply topical applications of drugs to the surface tissues of
the mouth and to exposed surfaces of the teeth.

Take denmtat x—rays impressions for study casts.

Take and record preliminary medical and dental histories for
the interpretation by the dentist.

Take and record pulse, blood pressure, and temperature.

E€hrart thre mouth Take dental radiographs.

hygiene matters Hold impression trays in the mouth (e.qg.
reversible hydrocolloids, rubber base, etc.).

Receive removable dental prosthesis for cleaning and repair.

Frrsert cleamed or repaired removabile prostheses wiren directed
by the dentist—-

Remove rubber dam-
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FEOFOFOE

Remove cement from around orthodontic bands—
Preset and select orthodomtic bands—
Remove arch wire—

10. Remove sutures.

11. Apply anticariogenic agents topically.

12. Place and remove rubber dams.

13. Place and remove orthodontic wires or appliances, or both,
that have been activated by the dentist.

14. Tie ligature wires or elastic ties, or both.

15. Preselect and prefit orthodontic bands.

16. Monitor a patient who has been inducted by a dentist into
nitrous-oxide relative analgesia.

17. Fabricate, place, and remove a temporary crown or onlay. This
applies only to a tooth or teeth actively under treatment for
which a permanent restoration is being fabricated.

18. Place and remove periodontal dressings.

19. Place orthodontic elastic-type separators.

20. Remove ligature wires or elastic ties, or both.

21. Remove arch wires.

22. Perform nonsurgical <clinical and laboratory oral diagnostic
tests for interpretation by the dentist.

23. Acid-etch enamel surfaces prior to pit and fissure sealants,
direct bonding of orthodontic brackets, or composite
restorations.

24. Apply etching solutions to teeth and etch enamel and place pit
and fissure sealants. When a dentist delegates this task to a
dental hygienist, the application of the sealant must, without
exception, be done as a four-handed procedure from the time
the etchant is placed on the tooth until the sealant is cured.

25. A dentist or program manager, supervising federal-sponsored or

state-sponsored public health dental hygiene programs, may
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26.

petition the state board of dental examiners for a specific
exemption to the requirement for four-handed application of
pit and fissure sealants by dental hygienists.

A dental hygienist may practice under general supervision in a

History:
1992.

federal or state dental public health setting when a
supervisory dentist has examined the patient and has evaluated
the patient's dental health plan and has issued to a licensed
dental hygienist specific written orders for the prescribed
treatment. The dentist or program manager operating
federal-sponsored or state-sponsored dental public health
clinics shall obtain from the state board of dental examiners
the specific written authority to utilize general supervision
of dental hygienists.

Effective September 1, 1980; amended effective February 1,

General Authority: NDCC 43-20-10
Law Implemented: NDCC 43-20-03

20-04-01-02. Prohibited services. A dental hygienist may not

perform the following services:

1.

Diagnosis and treatment planning.

Surgery on hard or soft tissue.

Administering of local or general anesthetics.

B = T K V'S R § AN )

Any irreversible dental procedure or procedures which require

the professional judgment and skill of a Ticensed dentist.

Placing or contouring of a final restoration.

Any intraoral procedure which would lead to the fabrication of

any appliance.

Activating any type of orthodontic appliance.

Cementing or removing orthodontic bands.

Direct bonding or removal of orthodontic brackets.

10.

Place or remove matrix bands.

11.

Placing bases or cavity liners.

History:

Effective February 1, 1992,

General Authority: NDCC 43-20-10
Law Implemented: NDCC 43-20-03
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STAFF COMMENT: Article 20-05 contains all new material but is not
underscored so as to improve readability.

ARTICLE 20-05

FEES
Chapter
20-05~-01 , Fees
CHAPTER 20-05-01
FEES
Section
20-05-01-01 Fees

20-05-01-01. Fees. The following fees apply to the services
Tisted:

1. The nonrefundable fee to process an application for a license
to practice for an applicant who has completed a clinical
board examination within the time period allowed by the state
board of dental examiners is two hundred dollars for a dentist
and fifty-five dollars for a dental hygienist.

2. The nonrefundable fee to process an application for a license

by a review of the applicant's professional credentials
without additional clinical examination is four hundred fifty
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History:

dollars for a dentist and one hundred sixty-five dollars for a
dental hygienist.

The nonrefundable fee to process an application for a

temporary license to practice dentistry is four hundred fifty
dollars.

The certificate of registration annual renewal fee is ninety
dollars for a dentist and forty-five dollars for a dental
hygienist.

The penalty for late renewal of annual certificate of
registration is one hundred dollars for dentists and dental
hygienists in addition to the fee specified above for renewal.

The fee to replace or provide a duplicate copy of a dental or
dental hygiene Ticense is twenty-five dollars.

The fee to reactivate a retired dental or dental hygiene
license is the sum of each year's annual renewal fee since the
license was retired plus one hundred dollars.

Effective May 1, 1992.

General Authority: NDCC 43-28-06
Law Implemented: NDCC 43-28-27
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27-02-14-01. Employment defined.

1.

Subdivision a of subsection 17 of North Dakota Century Code
section 52-01-01 contains three separate and independent tests
for determining if the service is employment.

Paragraph + of subdivision a of subsection +# of North Bakota
€emrtury €ode section 52—6+6+ The first test relates to the
test for determining whether the service of an officer of a
corporation is employment with respect to service performed
for the corporation. Paragraph 2 of subdivision a of
subsection +# of North Bakota €emtury €ode section 52—6+6+
That test is found in paragraph 1 of subdivision a of
subsection 17 of North Dakota Century Code section 52-01-01.
The second test relates to the test for determining whether an
individual's service is employment with regard to the test
provided for in subdivision e of subsection 17 of North Dakota
Century Code section 52-01-01. Paragraph 3 of subdivision =a
of subsection +7 of North Bakota €entury €ode section 52—6+6+
That test is found 1in paragraph 2 of subdivision a of
subsection 17 of North Dakota Century Code section 52-01-01.
The third test relates to the test for determining if an
individual's service in certain occupational groups is
employment if such service is not employment under the test.
That test 1is found in paragraph 3 of subdivision a of
subsection 17 of North Dakota Century Code section 52-01-01.
If an 1individual's service 1is employment under any one of
these tests, it is to be considered employment for purposes of
this section.

If the service is employment under one of the tests in
subsection 2, the designation or description of the
relationship by the parties as anything other than that of
employment or of employer and employee is immaterial.
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Generally, an officer of a corporation is an employee of the
corporation and the service performed for the corporation is
employment. However, an officer of a corporation who does not
perform any services or performs only minor services and who
neither receives nor 1is entitled to receive, directly or
indirectly, any remuneration 1is not an employee of the
corporation. A director of a corporation, in the director's
capacity as such, is not an employee and such service 1is not
employment.

Any service performed for another for wages or under any
contract of hire is deemed to be employment unless it is shown
that a3t three of the following tests are met- the individual
performing the service 1is an independent contractor as
determined by the "common law" test.

performed does mot have the right to direct or controt the
workerts performance—

whom the services are performed has the right to controt
as to the result to be accompiishred but atso as +to the

Fhe right of +the firm +to discharge a worker without
fmrcurring a contractuat Tiabitity s a strong indicator of

servicesT

Fire individuat performing the service must do so as a part
of a busimess estabiished independentiy of tire
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performed—

Frrdicators of independence are a significant investment by
servicer FThe possibility of a profit or }toss as o resuit
of the servicer Working for a number of persoms at the
In this commrections it +s not sufficient that a worker be
actuaity be so engaged—:

Generally, an employment relationship exists when the

person for whom services are performed has the right to
control and direct the individual who performs the
services, not only as to the result to be accomplished by
the work but also as to the details and means by which
that result is accomplished. That 1is, an employee is
subject to the will and control of the employer not only
as to what must be done but how it must be done. In this
connection, it is not necessary that the employer actually
direct or control the manner in which the services are
performed; it is sufficient if the employer has the right
to do so. The right to discharge is also an important
factor indicating that the person possessing that right is
an employer. However, the right to terminate a contract
before completion to prevent and minimize damages for a
potential breach or actual breach of contract does not, by
itself, suggest an employment relationship. Other factors
characteristic of an employer, but not necessarily present
in every case, are the furnishing of tools and the
furnishing of a place to work, to the individual who
performs the services. The fact that the contract must be
performed at a specific location, such as a building site,
does not, by itself, constitute furnishing a place to work
if the nature of the work to be done precludes a separate
site or is the customary practice in the industry. 1In
general, if an individual is subject to the control or
direction of another merely as to the result to be
accomplished by the work and not as to the means and
methods for accomplishing the result, the individual is an
independent contractor. An individual performing services
as an independent contractor is not as to such services an
employee. Individuals such as physicians, lawyers,
dentists, veterinarians, construction contractors, public
stenographers, and auctioneers, engaged in the pursuit of
an independent trade, business, or profession, in which
they offer their services to the public, are independent
contractors and not employees.

As an aid to determining whether an individual is an

employee under the common law rules, twenty factors or
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elements have been identified as indicating whether
sufficient control is present to establish an
employer-employee relationship. These twenty factors have
been developed based on an examination of cases and
rulings considering whether an individual is an employee.
The degree of importance of each factor varies depending
on the occupation and the factual context in which the
services are performed. These twenty factors are designed
only as guides for determining whether an individual is an
employee; special scrutiny is required in applying these
twenty factors to assure that formalistic aspects of an
arrangement designed to achieve a particular status do not
obscure the substance of the arrangement; that is, whether
the person or persons for whom the services are performed
exercise sufficient control over the individual for the
individual to be classified as an employee. These twenty
factors are described below:

(1) Instructions. A person who s required to comply
with other persons' instructions about when, where,
and how the person is to work is ordinarily an
employee. This control factor is present if the
person or persons for whom the services are performed
have the right to require compliance with
instructions.

(2) Training. Training a person by requiring an
experienced employee to work with the person, by
corresponding with the person, by requiring the
person to attend meetings, or by using other methods,
indicates that the person or persons for whom the
services are performed want the services performed in
a particular method or manner.

(3) Integration. Integration of the person's services
into the business operations generally shows that the
person is subject to direction and control. When the
success or continuation of a business depends to an
appreciable degree upon the performance of certain
services, the persons who perform those services must
necessarily be subject to a certain amount of control
by the owner of the business.

(4) Services rendered personally. If the services must
be rendered personally, presumably the person or
persons for whom the services are performed are
interested in the methods used to accomplish the work
as well as in the results.

(5) Hiring, supervising, and paying assistants. If the
person or persons for whom the services are performed
hire, supervise, and pay assistants, that factor
generally shows control over the persons on the job.
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(6)

However, if one person hires, supervises, and pays
the other assistants pursuant to a contract under
which the person agrees to provide materials and
labor and under which the person is responsible only
for the attainment of a result, this factor indicates
an independent contractor status.

Continuing vrelationship. A continuing relationship

(7)

between the person and the person or persons for whom
the services are performed indicates that an
employer-employee relationship exists. A continuing
relationship may exist where work is performed at
frequently recurring although irregular intervals.

Set hours of work. The establishment of set hours of

(8)

work by the person or persons for whom the services
are performed is a factor indicating control.

Full time required. If the person must devote

(9)

substantially full time to the business of the person
or persons for whom the services are performed, such
person or persons have control over the amount of
time the person spends working and impliedly restrict
the person from doing other gainful work. An
independent contractor, on the other hand, is free to
work when and for whom he or she chooses.

Doing work on the premises of the person or persons

(10)

for whom the services are performed. If the work is
performed on the premises of the person or persons
for whom the services are performed, that factor
suggests control over the person, especially if the
work could be done elsewhere. Work done off the
premises of the person or persons receiving the
services, such as at the office of the worker,
indicates some freedom from control. However, this
fact by itself does not mean that the person is not
an employee. The importance of this factor depends
on the nature of the service involved and the extent
to which an employer generally would require that
employees perform such services on the employer's

premises. Control over the place of work is
indicated when the person or persons for whom the
services are performed have the right to compel the
worker to travel a designated route, to canvass a

territory within a certain time, or to work at
specific places as required. ‘

Order or sequence set. If a person must perform

services in the order or sequence set by the person

or persons for whom the services are performed, that

factor shows that the person is not free to follow

the person's own pattern of work but must follow the
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(11)

established routines and schedules of the person or
persons for whom the services are performed. Often,
because of the nature of an occupation, the person or
persons for whom the services are performed do not
set the order of the services or set the order
infrequently. It is sufficient to show control,
however, if such person or persons retain the right
to do so.

Oral or written reports. A requirement that the

(12)

person submit regular or written reports to the
person or persons for whom the services are performed
indicates a degree of control. By contract, however,
parties can agree that services are to be performed
by certain dates and the persons performing those
services can be required to report as to the status
of the services being performed so that the person
for whom the services are being performed can
coordinate other contracts that person may have which
are required in the successful total completion of a
particular project.

Payment by hour, week, month. Payment by the hour,

(13)

week, or month generally points to an
employer-employee relationship, provided that this
method of payment is not just a convenient way of

paying a lump sum agreed upon as the cost of a job.
Payment made by the job or on a straight commission
generally indicates that the worker is an independent
contractor.

Payment of business or traveling expenses, or both.

(14)

If the person or persons for whom the services are
performed ordinarily pay the person's business or
traveling expenses, or both, the person is ordinarily
an _employee. An  employer, to be able to control

expenses, generally retains the right to regulate and
direct the person's business activities.

Furnishing of tools and materials. The fact that the

(15)

person or persons for whom the services are performed

furnish  significant tools, materials, and other

equipment tends to show the existence of an

employer-employee relationship.

Significant investment. If the person invests in

facilities that are used by the person in performing

services and are not typically maintained by

employees (such as the maintenance of an office

rented at fair value from an unrelated party), that

factor tends to indicate that the person is an

independent contractor. On the other hand, lack of

investment in facilities indicates dependence on the
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(16)

person or persons for whom the services are performed
for such facilities and, accordingly, the existence
of an employer-employee relationship.

Realization of profit or Tloss. A person who can

(17)

realize a profit or suffer a loss as a result of the
person's services (in addition to the profit or loss
ordinarily realized by employees) is generally an
independent contractor, but the person who cannot is
an employee. For example, if the person is subject
to a real risk of economic loss due to significant
investments or a bona fide 1jabjlity for expenses,
such as salary payments to unrelated employees, that
factor indicates that the person is an independent
contractor. The risk that a person will not receive
payment for his or her services, however, is common
to both independent contractors and employees and
thus does not constitute a sufficient economic risk
to support treatment as an independent contractor.

Working for more than one firm at a time. If a

(18)

person performs services under multiple contracts for
unrelated persons or firms at the same time, that
factor generally indicates that the person is an
independent  contractor. However, a " person who
performs services for more than one person may be an
employee for each of the persons, especially where
such persons are part of the same service

arrangement.

Making service available to general public. The fact

(19)

that a person makes his or her services available to
the general public on a regular and consistent basis
indicates an independent contractor relationship.

Right to discharge. The right to discharge a person

(20)

ijs a factor indicating that the person is an employee
and the person possessing the right is an employer.
An employer exercises control through the threat of
dismissal, which causes the person to obey the
employer's instructions. An independent contractor,
on the other hand, cannot be fired so long as the
independent contractor produces a result that meets
the contract specifications.

Right to terminate. If the person has the right to

end his or her relationship with the person for whom
the services are performed at any time he or she
wishes without incurring T1liability, that factor
indicates an employer-employee relationship. A
contract can be terminated by the mutual agreement of
the parties before 1its completion or by one of the
parties to the contract before 1its completion to
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History:

General Authority: NDCC 52-02-02

prevent a further breach of the contract or to
minimize damages. This situation indicates an
independent contractor relationship.

In addition to service which is employment under paragraphs 1
and 2 of subdivision a of subsection 17 of North Dakota
Century Code section 52-01-01, other service is employment if
it is performed under certain circumstances in the following
occupational groups:

a. As an agent-driver or commission-driver engaged in
distributing meat products, vegetable products, fruit
products, bakery products, beverages (other than milk), or
laundry or dry cleaning services, for his principal.

b. As a traveling or city salesman, other than as an
agent-driver or commission-driver, engaged upon a
full=time basis in the solicitation on behalf of, and the
transmission to, his principal (except for sideline sales
activities on behalf of some other person) of orders from
wholesalers, vretailers, contractors, or operators of
hotels, restaurants, or other similar establishments for
merchandise for resale or supplies for use in their
business operations.

The fact that the service falls within one of the enumerated
occupational groups, however, does not make such service
employment wunder this subsection unless the contract of
service contemplates that substantially all of the services
are to be performed personally by such individual; the
individual does not have a substantial investment  in
facilities wused 1in connection with the performance of the
services (other than in facilities for transportation); and
the services are not in the nature of a single transaction
that is not part of a continuing relationship with the person
for whom the services are performed.

Effective January 1, 1991; amended effective May 1, 1992.

Law Implemented: NDCC 52-01-01(17)
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33-03-11-01. Definitions. Words defined in North Dakota Century
Code chapter 43-38 have the same meaning in this chapter, and in

addition:

1.
2.

History:
1992.

"Initial license" means the first license.

Hrstructor® means a person who has successfully completed =
+s knmowtedgeable 4in the art of electroiysiss c-apa'b-l-e of
imparting such knowledge +to another persom and such person
actuaity instructss is employved to inrstructs or otherwise +=

"Person" means an individual human being.

"Relicensure" means any Jlicense issued after the initial
license.

"State health officer" means the state health officer of the
North Dakota state department of health and consolidated
laboratories as defined in North Dakota Century Code title 23.

Effective September 25, 1979; amended effective February 1,

General Authority: NDCC 43-38-03
Law Implemented: NDCC 43-38-01

33-03-11-02. License required - Fees.

1.

A person may not hold oneself out to the public as an

etectrotogist or an electronic hair removal technician without
a license issued by the state health council.
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History:

1992.

A license may not be sold, assigned, or transferred.

The Tlicense shall expire midnight on December thirty-first of
the year issued. License renewal shall be on a calendar year
basis renewable on January first of each year.

The 1license shall be displayed in a conspicuous place easily
viewable by the persons treated.

The Tlicense fee shall be thirty dollars each for an initial
license for the first year or part of a year.

The relicensure fee shall be twenty-five dollars each per year
or part of a year.

Licenses will be issued and license fees will be collected on
a calendar year basis. License fees will not be prorated for
a partial year.

Effective September 25, 1979; amended effective February 1,

General Authority: NDCC 43-38-03
Law Implemented: NDCC 43-38-04

33-03-11-05. Minimum standards for licensure.

1,

An applicant for licensure must meet the minimum standards
prescribed by this subsection.

a. The applicant must be at least eighteen years of age.

b. The applicant must have a general education equivalent to
the completion of four years in high school.

C. An electrologist not Iicensed on July + 19995 by the
North Bakota bovard of hairdressers and cosmetologists must
document successful completion of an electrolysis course
product-

d= An electronic hair removal technician must have

successfully completed a course in an electrolysis school
which meets the minimum standards as set forth in section
33-03-11-08 in electronic hair removal in the technique of
removing hair other than through the use of the electric
needle. The applicant must provide one Tetter of
recommendation for the issuance of a technician license
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from one instructor knowledgeable in the electronic hair
removal process without the use of an electric needle.

e— d. The licensee must at all times employ sanitary and disease
control practices acceptable to the state health council.
Written effective procedures for aseptic techniques must
be available and followed by the licensee.

2. Erectrologists amd etectromie Electronic  hair removal
technicians practicing or holding a license to practice from
the North Dakota board of hairdressers and cosmetologists on
June 30, 1979, will be deemed qualified and will be issued
their Tlicenses wupon certification from the board as to the
existence of such licenses. A1l other applicants for a
license must document their qualifications for licensure in
accordance with this section.

3. A 3Y}icensed vclectrologist s permitted to uwse tire etectric
needie and to practice the art of removatr of hair by any
method otirer than the use of the etectric needier

4~ A licensed electronic hair removal technician is not permitted
to remove hair with the use of the electric needle, but is
permitted to practice any other method of hair removal.

History: Effective September 25, 1979; amended effective February 1,
1992.

General Authority: NDCC 43-38-03
Law Implemented: NDCC 43-38-03

33-03-11-07. State health officer - Administration of program.
The state health officer shall administer the etectrotysis licensing
program in North Dakota. Pursuant to subsection 5 of North Dakota
Century Code section 43-38-03, it is the intent of the state health
council to set program policy through the promulgation of regulations as
charged in the statute and to vest all other administrative powers in
the state health officer.

History: Effective September 25, 1979, amended effective February 1,
1992.

General Authority: NDCC 43-38-03
Law Implemented: NDCC 23-01-05, 43-38-03

33-03-11-08. Recognition of curriculum.

1. The state health council will recognize an applicant for a
license as eligible for a 1license when the applicant has
graduated from an etectrotysis school which has provided at a
minimum the following curriculum taught by instructors:

a. Subject Hours
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(1)

Note:

(2)

(3) Theory covering the following subjects:

Practical training in the following
branches of electrolysis:

Sanitation and sterilization
as applied to electrology

Patron protection

Use of the electrical currents
Use of equipment and instruments
Frrsertion of needies tsingte and
electromic hair removat

Precautionary measures to observe
before and after treatment

Immediate aftercare

Home care (patron instruction
in home care)

Destruction of the papilla

Observation (demonstration and
result of work)

At least two-thirds of the hours
in this subject shall be in
actual performance of services
on another person,

Theoretical and practical training
in the following:

Ethics, professional conduct

Optional and unassigned hours

Sanitation and sterilization
as applied to electrology

Electricity

Elrectroltogy ot required for

200

$
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Tirermotogy ftmot required for
et e tad T techmici N

Dermatology
Trichology
Bacteriology

Study of the peripheral
vascular system (capillaries)

Study of the sensory nervous
system (nerve endings)

Hygiene

Provisions of the electrolysis law
and regulations pertinent to the
practice of electrology.

Totat etectrologist hours required 366

Fotat etectromic hair removatr techmician
hrours required is three hundred tess the
nmumber of hours not regquired in
etectrotogys thermologys and the
insertion of needies—

Students enrolled in an etectrotysis schoot in North Dakota
are prohibited to do practical work on patrons outside of
school premises. Practical work may be done by students
within the school premises and under the direct supervision of
a Yicemsed etectrotogist an instructor.

An 4dnstructor 4in  etectrolysis in any electrolysis school in
North Bakota is subject to the licensure provisioms of this
chapter—-

A1l electrolysis schools in North Dakota are to post a sign
with letters at least four inches [10.16 centimeters] tall
conspicuously placed to be seen by the school's patrons as
follows:

A1l electrolysis work 1in this school 1{s performed by
students wunder ‘the direct supervision of a licensed
electrologist. You will only be charged a reasonable fee
to cover expenses of equipment and materials used.

Cosmetology schools in North Dakota teaching the theory of
electrolysis to their cosmetology students as part of the
cosmetology curriculum are exempt from the provisions of this
chapter. However, such instructions on electrolysis in a
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History:
1992.

General Authority:
Law Implemented:

cosmetology school will not be credited toward the number of
hours vrequired in an electrolysis school for Ticensure
purposes.

Effective September 25, 1979; amended effective February 1,

NDCC 43-38-03
NDCC 43-38-03

STAFF COMMENT: Chapter 33-03-11.1 contains all new material but is nof
underscored so as to improve readability.

CHAPTER 33-03-11.1

ELECTROLYSIS
Section
33-03-11.1-01 Definitions
33-03-11.1-02 License Required - Fees
33-03-11.1-03 Application for Licensure
33-03-11.1-04 Applications for Licensure and Grandfathering
Provision
33-03-11.1-05 Electrologist Licensure Examination
33-03-11.1-06 Notification of Examination Date, and Results
33-03-11.1-07 Retake of Examination Sections
33-03-11.1-08 Issuance, Renewal, and Reactivation of a License
33-03-11.1-09 Continuing Education
33-03-11.1-10 Infection Control and Safety
33-03-11.1-11 Location of Business
33-03-11.1-12 Equipment
33-03-11.1-13 Restrictions to Practice
33-03-11.1-14 Client Records
33-03-11.1-15 Complaints
33-03-11.1-16 Penalties for Infraction of This Chapter
33-03-11.1-17 Approved Training Curriculum

33-03-11.1-01. Definitions.

1. "Approved" means determined acceptable 1in writing, by the
department.

2. "Department" means the department of health and consolidated
laboratories.

3. M"Electrologist" means a person proficient in the permanent
removal of hair by electrology and who is currently Tlicensed
by the department to practice in North Dakota.

4. "Electrology" means the method of removing hair from the human

of current to the

to cause decomposition,

electrical
probe

body by application
hair-papilla by means

an
of a
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10.

11.

12.

13.

14.

15.

History:

coagulation, or dehydration of the hair-papilla and thus
permanently remove the hair.

"Electrology-related" means workshops, home study courses
approved by the international board of electrologist
certification or the American electrology association, or
workshops sponsored by hospitals or other health care agencies
specific to infection control or the hands-on practice of
electrology that have been completed by Ticensed
electrologists to obtain necessary continuing education hours
for licensure.

"Facility" means physical place of business and includes all
areas used by the electrologist and patients during business
hours, including, but not limited to, the treatment rocoms and
waiting and reception areas.

"Grandfather provision" means the one-time opportunity for
licensure without examination under the specific provisions of
this chapter.

"Initial license" means the first license.

"Instruments" means probes, forceps, hemotstats, tweezers, or
other equipment required for the actual hair removal process.

"Official transcript" means document certified by an approved
school indicating hours and types of coursework, examinations,
and scores.

"Probe" means the needle or filament used to administer the
electric current to the hair-papilla to permanently remove
hair.

"Provisional" means 1license granted based on conditions as
established specifically by the department in response to the
lTicensure noncompliance issues found to be present or have
been present on a recurring basis during the past
twenty-four-month period related to the practice or facility
of an individual electrologist or electrology business.

"Relicensure” means any license 1issued after the initial
license.

"Renew" means to extend a current license for one year if
compiiance with Ticensure rules has been maintained.

"Wiolation of licensure requirement" means .noncompliance with
requirements of this chapter.

Effective February 1, 1992.

General Authority: NDCC 43-38-03
Law Implemented: NDCC 43-38-01
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33-03-11.1-02. License required - Fees.

1. The state health council delegates to the state health officer
the authority to manage and implement the electrology
licensure program.

2. A person may not hold themselves out to the public as an
electrologist without a current license issued by the
department.

3. A license may not be sold, assigned, or transferred.

4. The 1license expires at midnight on December thirty-first of
the year issued. Licensure renewal must be on a calendar year
basis renewable on January first of each year.

5. The 1license must be displayed in a place easily viewable by
clients and the public.

6. Electrologist Tlicenses must be issued by the department. The
license fee is fifty dollars annually for new licenses.

7. The 1license renewal fee 1is twenty-five dollars per year.
Licenses will be jissued and license fees will be collected on
a calendar year basis and will not be prorated for a partial
year.

History: Effective February 1, 1992.
General Authority: NDCC 43-38-03
Law Implemented: NDCC 43-38-02, 43-38-03

33-03-11.1-03. Application for Tlicensure. Application for a
1icense must be made to the department on forms prescribed by the
department and must be accompanied by:

1. The first year license fee.

2. Proof of age of at least eighteen and identity such as
driver's license or birth certificate, and a copy of a high
school diploma, or equivalency examination, or degree from an
accredited institution of higher education.

3. Official. transcript from an electrology school meeting the
requirements for training as defined in section 33-03-11.1-17
or results of having satisfactorily completed an approved
electrology licensure examination.

4., Electrologists not Jlicensed by January 1, 1992, by the
department must document  successful completion of an
electrology course from an electrology school which at least
meets the standards set forth in section 33-03-11-08 or
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5.

History:

successfully complete a department-approved electrology
licensure examination.

A licensed electrologist must practice permanent hair removal
through the use of a probe.

Effective.February 1, 1992.

General Authority: NDCC 43-38-03
Law Implemented: NDCC 43-38-02, 43-38-03

33-03-11.1-04. Applications for 1licensure and grandfathering

provision.

1.

History:

Applicants who fail to complete the application process and
obtain a license from the department prior to January 1, 1992,
will be required to meet the standards in this chapter.

Electrologists holding current licenses with the department as
of January 1, 1992, will be considered to be eligible for
ongoing licensure with the department, provided the individual
continues to actively practice electrology and provides the
department with evidence of required continuing education
hours.

Effective February 1, 1992.

General Authority: NDCC 43-38-03
Law Implemented: NDCC 43-38-03

33-03-11.1-05. Electrologist licensure examination.

1.

Persons applying for 1licensure as an electrologist in North
Dakota may either satisfactorily complete the licensure
examination or provide to the department documentation of
satisfactory completion of a school meeting the criteria
described in section 33-03-11.1-11.

The applicant for examination for electrology licensure shall
notify the department regarding scheduling of the examination.

The examination will consist of a nationally accepted, legally
defensible, standardized written test and a practical skills
demonstration component. In addition, the examination must
consist of a test mechanism that has been developed from a
pool of test questions to ensure that more than one form of
the written test is available for administration.

The practical skills demonstration portion of the examination
must consist of actual facial hair removal proctored by a
currently Tlicensed electrologist. The hair removal must be
performed on an individual provided by the examinee.
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5. Both the written and practical skills portion of the
examination must be performed without assistance of manuals,
notes, books, or any other additional materials or persons.
The practical skills component of the examination must be
proctored by a licensed electrologist.

6. Examinees must achieve a passing score on each component of
the examination to be considered eligible for state licensure
as an electrologist.

7. Examinations meeting this criteria must be submitted for
review and approval by the department prior to being
acceptable as a mechanism for licensure as an electrologist in
North Dakota.

History: Effective February 1, 1992.
General Authority: NDCC 43-38-03
Law Implemented: NDCC 43-38-03

33-03-11.1-06. Notification of examination date, and results.
After completion and scoring of an approved test with results forwarded
to the department, the department will notify the examinee in writing of
the test scores and the examinee's eligibility for licensure.

History: Effective February 1, 1992.
General Authority: NDCC 43-38-03
Law Implemented: NDCC 43-38-03

33-03-11.1-07. Retake of examination sections.

1. A candidate may not take the entire examination or a section
of the examination more than three times before becoming
ineligible for Tlicensure.

2. If a candidate fails the examination or a section of the
examination on the third attempt, the candidate must
satisfactorily complete an approved electrology course prior
to being eligible for Ticensure.

History: Effective February 1, 1992.

General Authority: NDCC 43-38-03
Law Implemented: NDCC 43-38-03

33-03-11.1-08. Issuance, renewal, and reactivation of a license.
1. Upon receipt of a licensure application, the department shall

evaluate the qualifications of the applicant for compliance
with the requirements of this chapter.
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2. The department may perform an onsite dinspection of the
facility or place of business if the department has received a
complaint of noncompliance with this chapter against persons
performing services as described in chapter 33-01-11.1.

3. If the applicant meets the requirements as found in this
chapter, including the application fee, the department shall
issue a license.

4, Licenses not renewed by December thirty-first of each year
will be deemed suspended and an additional fee not to exceed
ten dollars must be assessed from the applicant. Licenses not
renewed by March of each year will be terminated and
reapplication for 1licensure will be needed to reinstate the
Ticense.

History: Effective February 1, 1992.
General Authority: NDCC 43-38-03
Law Implemented: NDCC 43-38-03

33-03-11.1-09. Continuing education.

1. To maintain licensure, electrologists must obtain a minimum of
five hours of electrology-related continuing education hours
per year.

2. Home-study electrology-related continuing education programs
may comprise not more than two hours of the total five hour
yearly requirement.

3. Certificates of completion to verify number of continuing
education hours must be submitted to the department along with
annual renewal applications and fees 1in order to obtain a
renewal license.

History: Effective February 1, 1992.
General Authority: NDCC 43-38-03
Law Implemented: NDCC 43-38-03

33-03-11.1-10. Infection control and safety. Facilities utilized
as the site for the practice of electrology must provide a clean and
sanitary environment to promote appropriate infection control. The
environment must be clean, well-lighted, provide good ventilation, and
infection control practices must comply with requirements described in
Hygienic and Safety Standards for the Practice of Electrology, Journal
of Electrology, The Journal of the American Electrology Association,
Volume 4, January 1989, Number 1.

History: Effective February 1, 1992.

General Authority: NDCC 43-38-03
Law Implemented: NDCC 43-38-03
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33-03-11.1-11. Location of business. Licensees may not practice
at any location other than those listed with the department as the place
of business. The licensee must carry their Tlicense with them and
exceptions may be granted for demonstrations for educational purposes,
provided the demonstration does not exceed a one-day period of time.

History: Effective February 1, 1992.
General Authority: NDCC 43-38-03
Law Implemented: NDCC 43-38-03

33-03-11.1-12. Equipment. Practicing electrologists shall
maintain the following equipment:

1. A probe-type epilator approved by the federal communications
commission.

2. A sufficient supply of disposable or sterile needles or

probes, probe tips, and sterile forceps or tweezers for each
patient.

3. A treatment 1light to enable adequate visualization of the
treatment area.

4. A hemostate, forceps, or tweezer forcep to transfer sterile
instruments.

History: Effective February 1, 1992.
General Authority: NDCC 43-38-03
Law Implemented: NDCC 43-38-03

33-03-11.1-13. Restrictions to practice. Electrologists may not
perform electrology treatment if any of the following are present:

1. Licensee 1is diagnosed as having a communicable disease or
parasitic infection.

2. The hair to be removed 1is in an area of high bacterial
colonization such as nostrils or ear canals.

3. The hair to be removed is from a wart, mole, birthmark,
eyelashes, a diabetic patient, or a patient with a pacemaker
unless a written order for the treatment has been obtained
from the client's physician prior to treatment.

History: Effective February 1, 1992.

General Authority: NDCC 43-38-03
Law Implemented: NDCC 43-38-03

56



33-03-11.1-14. Client records. Licensed electrologists shall
compile and maintain a record of health history assessment information
on each client. Each record must include at least:

1. Name and address of client.

2. Type of treatment required or requested and physician order if
necessary.

3. Description of hair and skin.
4. Date and duration of each treatment.

5. Special instructions or notations relating to treatment
precautions or needs, such as allergies or a pacemaker.

6. Name and telephone number of vreferring physician if
applicable.

History: Effective February 1, 1992.
General Authority: NDCC 43-38-03
Law Implemented: NDCC 43-38-03

33-03-11.1-15. Complaints. After receipt of a complaint
regarding violation of electrology licensure rules, the department shall
request that the complainant submit the complaint in writing.
Confidentiality regarding the didentity of the complainant will be
maintained if requested by the complainant.

1. The department shall send a written summary of the complaint
by certified mail to the electrologist requesting a written
reply to the allegation.

2. A reply from an electrologist will be considered by the
department if received within fourteen days of the date on
which the electrologist received the complaint summary.

3. The department will determine if further action including an
onsite inspection is required in investigating the complaint.

4. A summary of the results of the investigation will be sent to
the complainant and the 1licensed electrologists within
fourteen days of the completion of the investigation.

History: Effective February 1, 1992.

General Authority: NDCC 43-38-03
Law Implemented: NDCC 43-38-03

33-03-11.1-16. Penalties for infraction of this chapter. The
department may invoke penalties for violations of this chapter.
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1. The department, based on a determination that a licensee has
violated or continues to violate this chapter, may suspend,
revoke, or impose a provisional license.

2. The department may levy a civil money penalty against an
electrologist in an amount not to exceed twenty-five dollars
per day for noncompliance with this chapter.

History: Effective February 1, 1992.
General Authority: NDCC 43-38-03
Law Implemented: NDCC 43-38-03

33-03-11.1-17. Approved training curriculum. Only programs
meeting the criteria in section 33-03-11.1-11 will be considered as
being an approved training curriculum.

1. After January 1, 1992, unless previously grandfathered under
section 33-03-11.1-04, applicants will be eligible for
licensure only if they have successfully completed a
department-approved electrology examination or an electrology
course from a school whose curriculum includes, at a minimum,
six hundred hours, three hundred seventy of which are
practical training.

2. Curriculum breakdown for approved electrology training
programs is as follows:

Theory Practical

Curriculum requirement Hours Hours
Law and rules 5 0
Bacteriology 20 0
Sanitation and sterilization 20 15
Anatomy and physiology 20 0
Endocrinology 20 0
Structure, dynamics and

diseases of skin and hair 30 0
Circulatory and nervous system 20 0
Electricity 20 0
Electrolysis 20 115
Thermolysis 20 115
Combination of electrolysis and

thermolysis combined 20 110
Draping and positioning 10 10
Professional ethics and business

practices 5 5
Totals 230 370

3. A school providing a total of at least six hundred hours may
be approved by the department if the school provides
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documentation that all of the areas listed in subsection 2
have been included but the hours per subject differ.

4. Official transcripts for schooling must be submitted to the
department for approval prior to determining eligibility of
the individual for licensure.

History: Effective February 1, 1992.
General Authority: NDCC 43-38-03
Law Implemented: NDCC 43-38-03

STAFF COMMENT: Chapter 33-03-27 contains all new material but is not
underscored so as to improve readability.

CHAPTER 33-03-27
STATE COMMUNITY MATCHING PHYSICIAN LOAN REPAYMENT PROGRAM

Section

33-03-27-01 Definitions

33-03-27-02 Process

33-03-27-03 Loan Repayment Contract

33-03-27-01. Definitions.

1. "Applicant" means an eligible physician who applies to the
council for repayment of an eligible loan.

2. "Center for rural health" means the center for rural health at
the university of North Dakota.

3. "Community" means any county, city, or township in North
Dakota.

4. "Council" means the state health council.

5. "Department" means the state department of health and
consolidated laboratories.

6. "Eligible community" means a North Dakota community with a
need for a physician in the medical fields of general
practice, family practice, general internal medicine, general
obstetrics and gynecology, general  surgery, general
pediatrics, or general psychiatry. The center for rural
health shall designate eligible communities.

7. "Eligible 1loan" means an education 1loan acceptable to an
accredited medical or osteopathic school and made by a bank,
credit union, savings and loan association, insurance company,
accredited school, government, or other financial or credit
institution 1in its capacity as lender and in which the lender
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History:

is subject to examination and supervision by an agency of the
United States or the state 1in which the 1lender has its
principal place of business.

Effective February 1, 1992.

General Authority: NDCC 28-32-02
Law Implemented: NDCC 43-17.2-03, 43-17.2-03

33-03-27-02. Responsibilities and process.

1.

At least annually the center for rural health shall provide
public notice to communities and physicians, medical students,
and interns of the loan repayment program.

A community wishing to be designated as eligible for
participation in the program shall complete a form developed
by the center for rural health. Forms will be available upon
request from the department and the center for rural health.
Completed forms must be submitted to the center for rural
health. In addition to the criteria stated 1in North Dakota
Century Code section 43-17.2~03, the form must include:

a. A statement of medical needs.

b. A statement of the type of physician services required to
meet the needs.

c. A signed statement of broad-based endorsement and
financial commitment to participate in this program.

The center for rural health shall update and give the
department a list of eligible communities by January of each
year.

The center for rural health shall assist eligible communities
locate eligible physicians.

A physician may apply for repayment of an education loan on an
application developed by the department and the center for
rural health. The application will be available upon request
from the department and center for rural health. In addition
to the criteria stated in North Dakota Century Code section
43-17.2-03, the applicant shall submit  the completed
application to the department. The application must include
the following information:

a. The Tlicensure status of the applicant.
b. A history of all medical licenses held by the applicant.

c. A description of any litigation to which the applicant is
a party.
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History:

d. The health status of the applicant.

Three letters of recommendation and an agreement signed by
the applicant and the community stating the conditions of
the 1loan repayment shall be submitted along with the
application.

The department and center for rural health shall jointly
review the application within sixty days of its receipt. The
application and 1its review will be considered by the council
at its next regularly scheduled meeting. ’

The council shall consider the criteria specified in North
Dakota Century Code section 43-17.2-03, as well as all
information contained 1in the application and accompanying
documents.

The council shall approve or deny the application within
ninety days after the council meeting when the application was
considered.

The council may approve more than five applications in any
fiscal year; however, no more than five 1loan repayments can
begin inany fiscal year.

Effective February 1, 1992.

General Authority: NDCC 28-32-02
Law Implemented: NDCC 43-27.2-02, 43-17.2-03

33-03-27-03. Loan repayment contract.

1.

Before receiving a loan repayment under this chapter, each
applicant selected shall enter into a loan repayment contract
with the state and community agreeing to the terms and
conditions upon which the loan repayment 1is granted, the
penalties for a breach of the loan repayment contract, and the
conditions under which the applicant can be released from any
obligations under the contract without penalty.

The state health officer shall sign the loan repayment
contract for the state. A community representative shall sign
the loan repayment contract for the community.

The Toan repayment contract must include:

a. The amounts to be paid to the physician by the state and
by the community.

b. The specific term in which the physician is obligated to
provide medical services within the community.
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History:

c. A provision that any financial obligation of the state
arising out of a loan repayment contract entered into
under this chapter, and any obligation of the applicant
that is conditioned thereon, is contingent on funds being
appropriated by the Tegislature for loan repayments under
North Dakota Century Code chapter 43-17.2.

d. Such other statements of the rights and 1iabilities of the
department and of the applicant considered necessary by
the council.

Effective February 1, 1992.

General Authority: NDCC 43-38-03
Law Implemented: NDCC 43-38-03

STAFF COMMENT: Chapter 33-03-28 contains all new material but is not
underscored so as to improve readability.

CHAPTER 33-03-28
DISTRICT HEALTH UNITS

Section

33-03-28-01 Definitions

33-03-28-02 District Board of Health - Name
33-03-28-03 City-County Health Districts - Contracts
33-03-28-04 Equality of Services Provided
33-03-28~05 Distribution of Grants

33-03-28-01. Definitions.

1.

“"Approved health department" means a city health department
which:

a. Is in compliance with all minimum standards for core
services/programs as established by the department;

b. Has at a minimum, a city health officer and at least a
one~half time registered nurse;

c. Submits records and reports as requested by the
department; and

d. Is funded by the city at a Tevel of at least two dollars
and fifty cents per capita.

"Department" means the state department of health and
consolidated laboratories.

"District health unit" means one or more contiguous counties
which have adopted a district health plan pursuant to North
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Dakota Century Code chapter 23-14. It includes all cities
within the counties except those cities of greater than
fifteen thousand population which have specifically rejected
the plan.

History: Effective February 1, 1992.
General Authority: NDCC 23-14-01.6
Law Implemented: NDCC 23-14-01.1

33-03-28-02. District board of health - Name. Each newly formed
district board of health shall select a name for Jits district health

unit. The name may be changed at any time upon a majority vote by the
district board of health.

History: Effective February 1, 1992.
General Authority: NDCC 23-14-01.6
Law Implemented: NDCC 23-14-04, 23-14-09

33-03-28-03. City-county health districts - Contracts.

1. A contract entered into between an approved health department
and a board of county commissioners pursuant to North Dakota
Century Code sections 23-14-01.1 and 54-40-08 must specify the
public health services and programs to be provided, the manner
in which they will be provided, and the cost to the county for
their provision.

2. The contract must be reviewed annually by the board of county
commissioners and by the city health department to determine
whether the services provided are adequate, whether additional
needs exist, and whether any changes to the contract need to
be negotiated.

History: Effective February 1, 1992.
General Authority: NDCC 23-14-01.6
Law Implemented: NDCC 23-14-01.1

33-03-28-04. Equality of services provided.
1. The district board of health is responsible for determining
which public health services and programs the district health

unit will provide.

2. Any services provided by the district health unit must be made
available to all areas within the health district.

3. If it is not practical for the district health unit to provide

the services directly through its own staff, it may contract
with another entity to deliver the services.
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History:

To maintain equality of service throughout the district, it is
recommended that the district health unit employ, at a
minimum, the services of at least a one~half time registered
nurse for each county within the district, and that each
county within the district have the services of a public
health officer.

Effective February 1, 1992.

General Authority: NDCC 23-14-01.6
Law Implemented: NDCC 23-14-01.6

33-03-28-05. Distribution of grants.

1.

History:

To be eligible for any grant of state moneys through the
department, a district health unit must meet all of the
following criteria:

a. Be funded at a 1level of two dollars and fifty cents or
greater for each person residing within the health
district exclusive of any state grant money;

b. Have an active district board of health that meets
quarterly, maintains minutes of its meetings, and provides
a copy of the minutes to the department;

c. Have the services of at least a one-half time registered
nurse for each county within the district;

d. Have a health officer available for each county within the
district;

e. Submit records and reports as requested by the department;
and

f. Be 1in compliance with all minimum standards for core
services and programs as established by the department.

Notwithstanding the provisions of subsection 1, any district
health unit may, at the department's discretion, be granted a
waiver of the requirements in subdivisions a, c, and f of
subsection 1 for the first three years of the district's
existence.

Effective February 1, 1992.

General Authority: NDCC 23-14-01.6
Law Implemented: NDCC 23-14-01.6

STAFF COMMENT: Chapters 33-03-29 and 33-03-30 contain all new material
but are not underscored so as to improve readability.
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CHAPTER 33-03-29

RESIDENTIAL CARE FACILITIES FOR CHILDREN WITH AUTISM

Section

33-03-29-01 Definitions

33-03-29-02 General Licensing Provision

33-03-29-03 Unrestricted License

33-03-29-04 Provisional License

33-03-29-05 Denial or Revocation of License

33-03-29-06 Denial of Initial License

33-03-29-07 Criteria for Adverse Licensure Actions

33-03-29-08 Restriction or Limitation of Admissions

33-03-29-09 Enforcement - Penalties

33-03-29-10 Accreditation

33-03-29-11 Submission and Availability of
Accreditation Documents

33-03-29-12 Provision for Becoming Accredited

33-03-29-13 Complaints

33-03-29-01. Definitions.

1. "Abuse" includes mental, physical, sexual, and verbal abuse.
Mental abuse 1includes humiliation, harassment, threats
punishment, or deprivation. Physical abuse includes hitting,
slapping, pinching, and kicking. It also includes controlling
behavior through corporal punishment. Sexual abuse includes
sexual harassment, sexual coercion, sexual contact, or
assault. Verbal abuse includes any use of oral, written, or
gestured language that includes disparaging and derogatory
terms to residents or their families, or within their hearing
distance, to describe residents, regardless of their age,
ability to comprehend, or disability.

2. "Administrator" means the individual person who is in general
administrative charge of the facility.

3. "Autism" has the same meaning as in North Dakota Century Code
chapter 23-09.4.

4. " "Children with autism" means dindividuals up to the age of
twenty-two who have a medical diagnosis of autism or
autistic-like characteristics.

5. "Direct supervision" means the provision of guidance by a
superior who is on the premises, for the accomplishment of an
assigned task.

6. "Mental health professional" means:

65



History:

f 4]

A psychologist with at least a master's degree who has
been either licensed or approved for exemption by the
North Dakota board of psychology examiners.

b. A social worker with a master's degree in social work from
an accredited program.

c. A registered nurse with a master's degree in psychiatric
nursing from an accredited program.

d. A registered nurse with a minimum of two years of
psychiatric clinical experience under the supervision of a
registered nurse as identified in subsection 3.

"Neglect" dincludes failure to carry out resident services as
directed or ordered by the physician or other authorized
personnel in the facility, failure to give proper attention to
facility residents, or failure to carry out services for
residents of the facility as through careless oversight.

"Resident" means an individual up to the age of twenty-two who
lives and receives services in a residential care facility for
children with autism.

Effective February 1, 1992.

General Authority: NDCC 23-09.4-02, 23-09.4-07
Law Implemented: NDCC 23-09.4-01, 23-09.4-02

33-03-29-02. General licensing provision.

1.

No person or entity may establish, maintain, or operate a
residential care facility for children with autism without
first having obtained a license from the department. Any
person or entity who owns or leases a residential care
facility for children with autism and desires to maintain or
operate it shall apply to the department for a license on the
form prescribed and shall obtain a license before accepting
children for care or treatment.

Each residential care facility for children with autism
applying for licensure must be designated by a distinctive
name consistent with the services offered to avoid public
confusion or misrepresentation. The name may not be changed
without department approval.

Upon  receipt of a completed Tlicense application, the
department shall review the residential care facility for
children with autism, including architectural plans submitted
by the facility, to determine compliance with this chapter,
including onsite inspections, as appropriate.
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4. Once received, the license must be displayed in a conspicuous
place. Each license is valid only in the hands of the person
or entity to whom it is issued and is not subject to sale,
assignment, or other transfer, voluntary or involuntary.

5. The department may require submission of periodic reports
including, but not limited to, staffing reports, census data,
statistical information, and such business records as the
department may reasonably require for the performance of its
licensure functions.

6. The department and any duly authorized representative thereof
has the right to enter upon and dinto the premises of any
residential care facility for children with autism or facility
providing services consistent with this chapter or the North
Dakota statutory definition for residential care facility for
children with autism.

7. An 1initial or renewal license is valid for one year from the
date of issuance.

8. If a facility holds a current Ticense from the department or
another appropriate state agency and appropriately responds to
the population served, then additicnal Ticensure under this
chapter is not required.

History: Effective February 1, 1992.
General Authority: NDCC 23-09.4-02, 23-09.4-07
Law Implemented: NDCC 23-09.4-02, 23-09.4-03

33-03-29-03. Unrestricted Tlicense. An unrestricted license is
valid for a period not to exceed one year from the date of issuance and
must state the maximum number of persons who may reside in the
residential care facility for children with autism.

History: Effective February 1, 1992.
General Authority: NDCC 23-09.4-02, 23-09.4-07
Law Implemented: NDCC 23-09.4-02, 23-09.4-03

33-03-29-04. Provisional license.

1. A provisional Tlicense may be dissued to a residential care
facility for.-children with autism which does not comply with
this chapter if practices in the facility do not pose a danger
to the health or safety of the residents as determined by the
department.

2. A provisional Ticense must be prominently stamped and state
that the residential care facility for -children with autism
has failed to comply with applicable rules of the department
and must be accompanied by a written statement of the specific
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History:

rule or statute violated and the factual basis of the
violation. The provisional license must expire at a set date,
not to exceed ninety days from the date of issuance.

A provisional license will be revoked by the department on the
ninetieth day from the date of issuance, or sooner if

applicable, if compliance is not achieved or a
department-approved, acceptable plan of correction is not
received. If compliance is achieved, the provisional Ticense

will be exchanged for an unrestricted license which will bear
the same date as the date on which the facility was found by
the department to be in compliance with the licensure rules.

Effective February 1, 1992.

General Authority: NDCC 23-09.4-02, 23-09.4-07
Law Implemented: NDCC 23-09.4-02, 23-09.4-03

33-03-29-05. Denial or revocation of license.

1.

Application for vrenewal of a license for a residential care
facility for children with autism must be denied and the
license will be terminated or allowed to expire when the
department finds that a condition, occurrence, or situation in

the facility is a threat to the health or safety of the
residents.

When the department decides that an application for renewal is
to be denied, or that a license is to be revoked, the
department shall notify the residential care facility for
children with autism. The notice to the facility must
include:

a. A clear and concise statement of the denial or revocation.
The statement must include a citation to the provisions of
this chapter on which the application for renewal is being
denied, or the process for licensure revocation 1is being
implemented.

b. A statement of the date on which the current license of
the residential care facility for children with autism
will expire must be included.

c. A description of the right of the applicant to appeal the
denial or revocation of the application for the renewal of
the Tlicense and the right to a hearing must be mailed to
the licensee.
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History:

The

current license of the residential care facility for

children with autism may be extended by the department when it
finds that such extension is necessary to assist relocation of
residents.

Effective February 1, 1992.
General Authority: NDCC 23-09.4-02, 23-09.4-07
Law Implemented: NDCC 23-09.4-03, 23-09.4-08

33-03-29-06. Denial of initial license.

1.

2.

A suitability review by the department must be completed prior
to approval of a licensure application.

A determination by the department through a suitability review
to deny the issuance of a license must be based on a finding
that one or more of the following criteria are met:

a.

The applicant, any member of the firm, partnership, or
association which is the applicant, any officer or
stockholder of the corporation which is the applicant, or
the person designated to manage or  supervise the
residential care facility for children with autism has
been convicted of, or had probation for, a crime within
the past five years that would impact the suitability of
the applicant specific to operation of the facility.
Probation or a conviction must be verified by a certified
copy of the court record.

The applicant has had a prior license revocation in the
past five years and both of the following conditions are
met:

(1) The residential care facility for children with
autism in question was owned or operated by the
applicant, by a controlling owner of the applicant,
by a combination of owners of the applicant, or by an
affiliate who s a controlling owner of the
applicant. Operated for purposes of this section
means exercising overall management, direction, or
supervision of the residential care facility for
children with autism; and

(2) The basis of the prior revocation renders the
applicant unqualified or dincapable of operating a
residential care facility for children with autism in
accordance with the standards set forth in this
chapter. This determination will be based on the
applicant's qualifications and ability to meet the
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History:

criteria outlined in this section as evidenced by the
application and the applicant's prior history.

Effective February 1, 1992.

General Authority: NDCC 23-09.4-02, 23-09.4-07
Law Implemented: NDCC 23-09.4-02

33-03~-29-07. Criteria for adverse licensure actions.

1.

Adverse Tlicensure actions include determinations to deny the
issuance of an initjal license, or to deny the issuance of a
renewal of a license of a residential care facility for
children with autism.

A determination by the department to take adverse licensure
action against a residential care facility for children with
autism may be based on a finding that one or more of the
following criteria are met:

a. The residential care facility for children with autism has
failed to meet the standards specified in this chapter.

b. The existing residential care facility for children with
autism is operating, or the applicant intends to operate,
with personnel which are insufficient in number or
unqualified by training or experience to properly care for
the number and type of residents in the facility.

c. The residential care facility for children with autism is
not under direct supervision of an administrator or an
individual assigned to «carry out the administrative
responsibilities.

d. The residential care facility for children with autism has
committed either of the following actions:

(1) The residential care facility for children with
autism has inappropriately converted for its own wuse
the property of a resident.

(2) The residential care facility for children with
autism has secured property, or a bequest of
property, from a resident or family by undue
influence.

e. The residential care facility for children with autism
submitted false information either on the Tlicensure or
renewal application forms or during the course of an
inspection or survey of the residentjal care facility for
children with autism.
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History:

f. The residential care facility for children with autism has
refused to allow an inspection or survey of the facility
by agents of the department.

g. The facility employs personnel, has practices or
procedures, or construction hazards which would be
detrimental to the health, safety, or well-being of
residents.

The department shall consider all available evidence at the
time of the determination, including the history of the
residential care facility for children with autism and the
applicant 1in complying with this chapter, notices of
violations which have been 1Jissued to the residential care
facility for children with autism and the applicant, findings
of surveys and inspections, and evidence provided by the
residential care facility for children with autism, residents,
law enforcement officials, and other interested individuals.

Effective February 1, 1992.

General Authority: NDCC 23-09.4-02, 23-09.4-07
Law Implemented: NDCC 23-09.4-02, 28-32-05.1

33-03-29-08. Restriction or limitation of admissions.

1.

The department reserves the right to restrict or 1limit
admissions to a residential care facility for children with
autism under the following conditions:

a. One or more complaints of resident abuse in the
residential care facility for children with autism have
been reported, investigated, and substantiated by the
department. The restriction will be 1in effect for six
months or wuntil the conditions leading to the abuse have
been corrected as substantiated by the department.

b. The department has surveyed the facility and found rules
related to health or safety are not being met or the
facility 1is in the process of correction and placing
additional residents in the facility would adversely
affect the health or safety of a resident. The
restriction will be in effect for six months or until the
facility demonstrates to the department's satisfaction
that the corrections have been made and the facility is in
compliance with the licensure rules.

The department shall notify the facility in writing when a
decision 1is made to restrict or 1limit admissions. The
restriction or limitation takes effect ninety days from the
date on which the onsite survey or complaint investigation
visit was completed.
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The notice must dinclude the basis of the department's
decision and must advise the facility of the right to
request review through an onsite revisit by the
department. The request must be made 1in writing within
forty-five days of the survey or complaint investigation
completion date.

If a request for review is made, the department will
review all material relating to the allegation and to the
limitation and restriction on admissions. The department
shall determine, based on review of the material and an
onsite revisit, if requested, whether or not to sustain
the decision to 1imit or restrict placement of residents
and shall notify the facility in writing of the decision
within ten days of the completion of the onsite revisit.

If the department determined not to sustain the decision,
the limitation or restriction may not be implemented. The
restriction or limitation on admissions, if the department
sustains the decision, will remain in effect until the
department determines that the conditions Teading to the
restriction or limitation have been corrected.

When the department sustains the decision, a public notice
must be published by the department in the local newspaper
fifteen days prior to the imposition of the restriction or
limitation stating the name of the facility, the
restriction or limitation to be imposed, the date on which
the limitation or restriction will be effective, and the
length of time for which it will be 1imposed. Upon
rescinding a restriction, the department will publish a
notice in the local newspaper stating the date upon which
the restriction was rescinded.

(1) The department of human services, developmental
disabilities division, as well as the department of
public instruction, special education division, must
be notified in writing by the department regarding
the restriction or limitation of admissions.

(2) Information regarding residential care facilities for
children with autism is public dinformation and is
available upon request through this department.

A department decision may be appealed to the district
court under North Dakota Century Code chapter 28-32.

Effective February 1, 1992.

General Authority: NDCC 23-09.4-02, 23-09.4-07
Law Implemented: NDCC 23-09.4-02, 23-09.4-03, 28-32-05.1
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33-03-29-09. Enforcement - Penalties. The purpose of enforcement
actions is to protect residents. Enforcement actions by the department
against a residential care facility for children with autism may include
monetary penalties against a residential care facility for children with
autism for failure to correct a violation or failure to comply with a
department-approved plan of correction for such violation as follows:

1.

History:

Not 1less than five dollars per resident per day for each day
the violation remains uncorrected if the area of noncompliiance
relates primarily to administrative tasks within the facility.

Not Tless than eight dollars per resident per day for each day
the violation remains uncorrected if the noncompliance relates
primarily to provisions dealing with the rights of residents
as described in North Dakota Century Code chapter 50-10.2.

Not less than ten dollars per resident per day for each day
the violation remains uncorrected for noncompliance relating
primarily to provisions adopted to protect the health or
safety of residents.

For  purposes of department-imposed penalties under this
section, a noncompliance issue or violation must be deemed to
have first occurred as of the date of the department
determination of noncompliance or the date of the onsite
investigation completion, whichever is later.

Effective February 1, 1992.

General Authority: NDCC 23-09.4-02, 23-09.4-07
Law Implemented: NDCC 23-09.4-06, 23-09.4-08

33-03-29-10. Accreditation.

1.

The vresidential care facility for children with autism shall
provide services to assist children with a medical diagnosis
of autism or autistic-like characteristics gain or regain
their highest practicable 1level of mental, physical, and
emotional functioning dincluding the <capacity to function
adaptively in their environment, to care for themselves, and
be accepted by society. In achieving this goal, residential
care facilities for children with autism shall attain and
maintain accreditation by the commission on accreditation of
rehabilitation facilities standards for organizations serving
people with disabilities in the categories of integrated
1iving programs and infant and early childhood developmental
programs or accreditation by the accreditation council on
services for people with developmental disabilities.

The residential care facility for children with autism shall

provide, through an interdisciplinary assessment and approach,
at a minimum, services including:

73



a. Twenty-four-hour assistance with activities of daily
1iving in a homelike environment which dincludes dietary,
laundry, housekeeping, and janitorial services.

b. Provision of or arrangement for diagnostic and treatment
services specific to the individual needs of children with
autism including, but not limited to, medical, dental,
nursing ~or physician services, audiology and speech
services, physical and occupational therapy and orthotics
services, and psychiatric services.

c. Behavioral management services provided by or under the
direction of a qualified mental health professional.

d. Educational and special education services provided by
certified personnel in accordance with North Dakota
Century Code chapters 15-47 and 15-59.

3. As a result of interdisciplinary assessments, an
individualized program plan for the resident must be
established which describes specific needs, services, and
timeframes for implementation and evaluation.

4., The residential care facility for children with autism shall
comply with all applicable federal, state, and Tocal Tlaws,
rules, regulations, and requirements.

History: Effective February 1, 1992.
General Autheority: NDCC 23-09.4-02, 23-09.4-07
Law Implemented: NDCC 23-09.4-02, 23-09.4-04, 23-09.4-05

33-03-29-11. Submission and availability of accreditation
documents.

1. The vresidential care facility for children with autism, upon
receipt, shall submit all accreditation survey vresults,
recommendations, and plans of correction to the department.

2. The department may, based on the accreditation survey results,
require changes or additions, or both, to recommendations or
plans of corrections, or both, in instances where endangerment
to the health, well-being, or safety of residents is involved.

3. In addition to department involvement with plans of
correction, the department may impose enforcement sanctions
including restriction or limitation of admissions, or monetary
penalties.
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History:

Onsite review must be conducted by the department to assess
compliance with licensure requirements not included in the
accreditation process.

Effective February 1, 1992.

General Authority: NDCC 23-09.4-02, 23-09.4-07
Law Implemented: NDCC 23-09.4-02

33-03-29-12. Provision for becoming accredited.

1.

History:

Residential care facilities for children with autism not
having attained accreditation by the commission on
accreditation of rehabilitation facilities in the categories
of integrated living facility and infant and early childhood
development programs or the accreditation council on services
for people with developmental disabilities shall attain
accreditation within twelve months of February 1, 1992.

Residential care facilities for children with autism
requesting licensure after January 1, 1992, will be required
to be accredited prior to licensure as a facility for children
with autism.

Effective February 1, 1992.

General Authority: NDCC 23-09.4-02, 23-09.4-07
Law Implemented: NDCC 23-09.4-02

33-03-29-13. Complaints.

1.

No residential care facilities for children with autism or
persons therein may violate resident rights as defined in
North Dakota Century Code chapter 50-10.2.

Any person may register a complaint with the department
alleging violation of applicable laws, rules, requirements, or
allegations of abuse, neglect, or theft of resident funds by a
facility or other persons in the residential care facility for
children with autism. Individuals alleging abuse shall report
to other entities as required by North Dakota Century Code
section 50-25.1-03.

If a complaint becomes the subject of a formal administrative
or judicial proceeding, nothing in this subsection may be
construed to prohibit the disclosure of information which
would otherwise be disclosed in a judicial or administrative
proceeding,

The department shall have the authority to conduct unannounced
inspections of the residential care facility for children with
autism involved in a complaint and any other investigations
necessary to determine the validity of the complaint.
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History:

The department or the department's representative shall notify
the facility's administrator or person in charge of the
facility involved in the complaint of the substance of the
complaint for the first time at the time of the investigation.

No later than ten days after the completion of the
investigation, the department shall prepare a written report
of the results of the investigation and shall notify the
complainant and the facility in writing of the results of the
investigation.

Residential care facilities for children with autism are
prohibited from discharging or discriminating in any way
against a resident by whom or on whose behalf a complaint has
been submitted to the department or who has participated in a
complaint dinvestigation process. Facilities are prohibited
from discharging or discriminating against any employee who
has submitted a complaint or who has assisted the department
or any other 1legal authority in a complaint-related
investigation for reason of such submission or assistance.
Violation of prohibitions 1in this item 1is grounds for
suspending or revoking a facility license.

Effective February 1, 1992.

General Authority: NDCC 23-09.4-02, 23-09.4-07
Law Implemented: NDCC 23-09.4-02, 23-09.4-06, 28-32-05.1

CHAPTER 33-03-30

CONSTRUCTION STANDARDS FOR RESIDENTIAL CARE FACILITIES

FOR CHILDREN WITH AUTISM

Section
33-03-30-01 Definitions
33-03-30-02 Location of Residential Care Facilities
for Children with Autism - Hazardous Areas
33-03-30-03 Fire Safety
33-03-30-04 Water Supply
33-03-30-05 Sewage Disposal
33-03-30-06 Physical Plant
33-03-30-07 Waiver Process

33-03-30-01. Definitions. In this chapter, unless the context or
subject matter requires otherwise:

1.
2.

"Ambulatory" means able to walk without assistance.

"Department" means the state department of health and
consolidated laboratories.

"Developmental disability" includes children with autism.

76



History:

"Mobile nonambulatory" means unable to walk without
assistance, but able to move from place to place with the use
of a walker, crutches, a wheelchair, or a wheeled platform.

"Nonambulatory'" means unable to walk without staff assistance.

"Nonmobile" means unable to move from place to place without
staff assistance.

"Residential care facility for children with autism" means a
residential facility providing a homelike atmosphere designed
and arranged to meet the needs of ambulatory autistic children
capable of taking action for self-preservation cons1stent with
the fire code requirements.

Effective February 1, 1992.

General Authority: NDCC 23-09.4-02, 23-09.4-07
Law Impiemented: NDCC 23-09.4-01, 23-09.4-02

33-03-30-02. Location of residential care facilities for children
with autism - Hazardous areas.

1.

History:

Residential care facilities for children with autism must be
located at least three hundred feet [91.44 meters] from
hazardous areas such as bulk fuel or chemical storage areas,
anhydrous ammonia facilities, or other fire hazards or sources
of noxious or odoriferous emissions.

Residential care facilities for children with autism may not
be Tlocated in areas subject to adverse environmental
conditions such as mud slides, harmful air polliution, smoke or
dust, sewage hazards, rodent or vermin infestations, excessive
noise, vibration, or vehicular traffic.

Residential care facilities for children with autism may not
be located in an area within the one hundred year flood base
elevations unless the lowest floor elevation is above the one
hundred year base flood elevation and the facility 1is free
from significant adverse effects of the velocity of moving
water or by wave impact during the one hundred year flood.

Effective February 1, 1992.

General Authority: NDCC 23-09.4-02, 23-09.4-07
Law Implemented: NDCC 23-01-03, 23-09.4-02

33-03-30-03. Fire safety.

1.

Residential care facilities for children with autism must be
located in areas served by an organized fire department.
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History:

Residential care facilities for children with autism must
comply with chapter twenty-one of the 1988 edition of the Life

Safety Code and its appendices. Residents of the facility

must be ambulatory and capable of following directions and

taking appropriate action for self-preservation under
emergency conditions.

A residential care facility for children with autism for the
mobile nonambulatory, nonambulatory, and nonmobile shall
comply with chapters twelve or thirteen of the 1988 edition of
the Life Safety Code as applicable. The fire safety evaluation

system may be wutilized in the evaluation of existing
buildings.

Effective February 1, 1992.

General Authority: NDCC 23-09.4-02, 23-09.4-07
Law Implemented: NDCC 23-01-03, 23-09.4-02

33-03-30~-04. Water supply.

1.

History:

Residential care facilities for children with autism must be
located in areas where public or private water supplies
approved by the department are available. Approved public
water supplies must be used where available.

When a private water supply is utilized, annual water samples
must be submitted to the department and analyzed to determine
bacteriological and nitrate content.

Effective February 1, 1992.

General Authority: NDCC 23-09.4-02, 23-09.4-07
Law Implemented: NDCC 23-01-03, 23-09.4-02

33-03-30-05. Sewage disposal.

1.

History:

Residential care facilities for children with autism must be
located in areas where public or private sewage systems
approved by the department are available. Approved public
sewage disposal systems must be used where available.

Plan and specifications for proposed private sewage disposal
systems or alteration to such systems must be approved by the
department prior to their construction.

Effective February 1, 1992.

General Authority: NDCC 23-09.4-02, 23-09.4-07
Law Implemented: NDCC 23-01-03, 23-09.4-02

33-03-30-06. Physical plant. Buildings housing facilities for
children with autism shall:
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1.

Provide a design making:

a. The residential care facility for children with autism for
the ambulatory developmentally disabled accessible to
nonambulatory visitors and employees, with at least one
bathroom accessible to and usable by such visitors and
employees. When the facility houses only ambulatory
persons, the department may waive this requirement and the
balance of the handicapped standards in North Dakota
Century Code section 48-02-19. The waiver may be granted
when only ambulatory developmentally disabled persons are
served. :

b. The residential care facility for children with autism for
the mobile nonambulatory, nonambulatory, and nonmobile
developmentally disabled comply with North Dakota Century
Code section 48-02-19.

Be constructed to accommodate no more than fifteen eligible
residents.

Be limited in size to a maximum of three hundred fifty square
feet [32.52 square meters] per resident for the first eight
residents, inclusive of space for employees. Facilities of
more than eight resident beds must be 1imited to one hundred
seventy-five square feet [16.26 square meters] per additional
resident bed.

Provide space for dining, kitchen, family 1living, and
recreation including outdoor play area, utility, and bedrooms
as an integral part of a single structure.

Meet these sleeping area standards:

a. Require no more than two residents to share a bedroom
other than on a temporary basis not to exceed ten days.

b. Provide no less than one hundred square feet [9.29 square
meters] of floor area exclusive of bathroom and closet
space for single occupancy bedrooms.

c. Provide no less than eighty square feet [7.43 square
meters] per bed of floor space exclusive of closet and
bathroom space in double occupancy bedrooms.

d. Locate bedrooms on an outside wall and separate them from
other rooms and spaces by walls extending from floor to
ceiling.

e. Locate bedrooms at or above grade Tlevel to provide
sufficient window space to accommodate adequate 1ighting.

Provide at least one full bathroom for every four residents.
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10.

11.

12.

13.

14.

15.

Be designed to accommodate the vresident's privacy, with
bedrooms and bathrooms arranged to provide separation of male
and female residents.

Provide sufficient space in the kitchen to permit the
participation of residents as well as staff in  food
preparation, Provide appropriate space and equipment,
including two-compartment sink, to adequately serve the food
preparation and storage requirements of the facility.

Provide sufficient laundry space to include, in addition to a
washer and dryer, storage for laundry supplies, accommodation
for ironing, and counterspace for folding clothing and linens.

Provide sufficient areas appropriate for group and individual
classroom activities, recreational and leisure activities,
special therapy, and family visiting activities.

Provide staff accommodations 1including space to accommodate
employees, limited to living room, efficiency Kkitchen, one
full bathroom, and a double occupancy bedroom, when as a
condition of employment they must live onsite or a
multipurpose space usable for sleeping for employees serving
in shifts. Staff accommodations other than bedroom space, for
employees required to live onsite may be utilized jointly by
staff and residents.

Provide sufficient storage, 1in addition to closet space, to
accommodate the storage of out-of-season clothing, outdoor

furniture, garden tools, Tlawnmower, and other equipment as
needed.

Provide a tempering valve, TJlocated to preclude resident
access, to control the temperature of hot water supplied to
lavatories and bathing facilities. The tempering valve must
permit control of temperature in the range of one hundred ten
degrees Fahrenheit [47.22 degrees Celsius] to one hundred
forty degrees Fahrenheit [60 degrees Celsius]. Hot water
supplied to clothes washers and dishwashers must be one
hundred thirty-five to one hundred forty degrees Fahrenheit
[57.22 to 60 degrees Celsijus].

Be equipped with emergency 1lighting capable of sustained
battery operation.

Provide for maintenance of building and equipment including:

a. The interior and exterior of the building must be clean,
orderly, and in good repair.

b. All essential mechanical and electrical equipment must be
maintained in a safe operating condition.
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c. Resident care equipment must be clean and maintained in a
safe operating condition.

d. There must be limitation of sound at comfort levels.

e. Provision must be made for adequate and comfortable
1ighting levels in all areas.

f. Al1 resident areas must be clean, sanitary, and free from
odors.

g. A comfortable room temperature must be maintained.
History: Effective February 1, 1992.

General Authority: NDCC 23-09.4-02, 23-09.4-07
Law Implemented: NDCC 23-01-03, 23-09.4-~02

33-03-30-07. Waiver process. Upon written application, the
department may grant a waiver from specific provisions of this chapter,
except no waiver may be granted which may permit or authorize a danger
to the health or safety of residents or impede their normalization
process. Waivers specific to Life Safety Code requirements must be
approved in writing by the state fire marshal prior to department
approval. '
History: Effective February 1, 1992.
General Authority: NDCC 23-09.4-02, 23-09.4-07
Law Implemented: NDCC 23-01-03, 23-09.4-02

33-06-01-01. Reportable diseases. A1l reportable diseases shall
be confidential and not open to inspection. The following diseases are
hereby declared to be reportable in this state.

1. Acquired immune deficiency syndrome (A.I.D.S.).

2. Amebiasis.

3. Anthrax.

4. Blastomycosis.

5. Botulism.

6. Brucellosis.

Campylobacter enteritis.

Chancroid.

w0 o~

Chickenpox (varicella).
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O

Chlamydial infections.

Cholera. |

Diphtheria.

E. coli 0157:H7 infection.
Encephalitis (specify etiology).
Foodborne or waterborne outbreaks.
Giardiasis.

Gonorrhea.

Granuloma inguinale.

Haemophilus influenzae b.
Hemolytic uremic syndrome.
Hepatitis (specify type).

Herpes simpliex (genital).
Histoplasmosis.

Human immunodeficiency virus infection.
Influenza.

Lead poisoning.

Legionellosis.

Leprosy.

Leptospirosis.

Lyme disease.
Lymphogranuloma venereum.
Malaria.

Measles (rubeola).

Meningitis (specify etiology).

\Mumps.

Nosocomial infections.
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History:

Ornithosis (Psittacosis).
Pertussis.

Plague.

Poliomyelitis.

Rabies.

Reye's syndrome.

Rocky Mountain spotted fever.
Rubella.

Salmonellosis.

Scabies (in institutions).
Shigellosis.

Syphilis.

Tetanus.

Toxic~shock syndrome.
Trichinosis.

Tuberculosis.

Tularemia.

Typhoid fever.

Amended effective May 1, 1984; December 1, 1986; January 1,

1988; January 1, 1989; October 1, 1990; January 1, 1991; February 1,

1992.

General Authority: NDCC 23-07-01
Law Implemented: NDCC 23-07-01

33-07-03.1-01. General provisions.

1.

Institutions covered by the Medical Hospital Licensure Act.
The following types of institutions have been so designated
for the purpose of rules and are deemed to come within the
provisions of North Dakota Century Code section 23-16-01 which
provides for licensure of any institution which maintains and
operates organized facilities for the diagnosis, treatment, or
care of two or more nonrelated persons suffering from illness,

83



injury, or deformity or where obstetrical or other care is
rendered over a period exceeding twenty-four hours.

a. Hospitals, including general, medical, and specialized
hospitals.

b. Long-term care facilities.
(1) Skilled nursing facilities.
(2) Intermediate care facilities.
c. Infirmaries.
d. Maternity homes.

e. Qutpatient facilities, including ambulatory surgical
centers (excluding physicians' clinics).

Institutions not covered by the Medical Hospital Licensure
Act. The following types of institutions which provide some
medical or nursing service are deemed not to come within the
meaning of the Medical Hospital Licensure Act, North Dakota
Century Code chapter 23-16.

a. Any institution which is vregularly licensed by the
department of human services such as homes for unmarried
mothers and homes providing custodial care for the aged.

b. Federal and state institutions. (In the case of state
institutions, the primary purpose of which is the
provision of medical care, the department has the
responsibility for inspection on the same basis as those
made of institutions which are covered by North Dakota
Century Code chapter 23-16. Upon the findings of such
inspections, recommendations will be formulated by the
department.)

c. Chiropractic hospitals. (These hospitals are licensed
under the provisions of North Dakota Century Code chapter
23-17.)

d. Homes in which the only persons receiving nursing care are
those related to the householder by blood or marriage.

e. Homes in which only one person receives care at any one
time except maternity homes which receive more than one
patient in six months. Such maternity homes are deemed to
come under North Dakota Century Code chapter 23-16 and are
required to be Tlicensed.
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f.

First-aid stations and emergency care facilities which do
not provide accommodations for hospitalization as herein
defined.

Definitions. The following terms are defined for purposes of
North Dakota Century Code chapter 23-16.

a.

N

|2

"Abuse" includes mental, physical, sexual, and verbal
abuse. Mental abuse includes, but 1is not limited to,
humiliation, harassment, threats of punishment, or

deprivation. Physical abuse includes hitting, slapping,

pinching, and kicking. It also incliudes controlling

behavior through corporal punishment. Sexual abuse
includes, but is not limited to, sexual harassment, sexual
coercion, sexual contact, or sexual assault. Verbal abuse

includes any use of oral, written, or gestured language

that 1includes disparaging and derogatory terms to

residents or their  families, or within their hearing

distance, to describe residents, regardless of their age,
ability to comprehend, or disability.

"Ambulatory surgical center" means any distinct entity
that operates exclusively for the purpose of providing
surgical services to patients not requiring
hospitalization. :

"Bed capacity" means:

(1) A1l spaces designed for resident bedrooms even if
currently closed or assigned to easily convertible
nonresident uses such as storage or staff quarters.

(2) Space in areas originally designed as solaria,
waiting rooms, offices, conference rooms, and
classrooms which have necessary fixed equipment
(nurses' call, lighting, etc.) and are accessible to
a nurses' station exclusively staffed for resident
care.

(3) Space under construction designed as resident
bedrooms or designed to be readily convertible to
resident bedrooms if planned for immediate completion
(excludes unfinished shelled-in floors).

Bed capacity is determined by the floor area (square feet)
in the following manner:

(4) In measuring the floor area of spaces usable as
resident bedrooms for the purpose of determining bed
capacity, only the net usable space in the room may
be considered. Space in toilet rooms, washrooms,
closets, vestibules, and corridors may not be counted
as part of the net usable space (square feet).
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(5) Resident bedrooms must have adequate floor space to
conveniently house necessary furniture and equipment,
to provide for efficient resident care, and to
provide for convenient movement of stretchers, and
for the transfer of residents to and from beds.
Adequate floor space is defined as:

(a) In single resident rooms the least dimension
free of fixed obstructions must not be less than
ten feet [3.05 meters], and the floor area must
not be less than one hundred twenty-five square
feet [11.61 square meters], nor more than one
hundred forty-five square feet [13.47 square
meters].

(b) Resident rooms having two or more beds must have
as a minimum floor areas eighty square feet
[7.43 square meters] of space free of fixed
obstructions per bed. The least dimension of a
rectangular multiple resident room must not be
less than eleven feet six inches [3.50 meters]
free of fixed obstructions, except in especially
arranged rectangular rooms such as, for example,
in the toe-to-toe arrangement where the minimum
clear width must not be less than ten feet [3.05
meters] and the minimum clear length must not be
less than seventeen feet six inches [5.33
meters] free of fixed obstructions.

(¢) In the case of other than rectangular shaped
rooms, there must be adherence to the principles
of specified minimum dimensions and areas per
bed in rectangular rooms.

“"Department" means the state department of health and
consolidated laboratories.

"Discharge" means any dismissal from a nursing facility to

a private, nonlicensed setting including a home or
apartment, and the nursing facility ceases to be Tegally
responsible for the care of the resident.

"Emanating services" means services which originate out of
and are provided out of a 1licensed skilled nursing
facility or intermediate care facility to facilities not
subject to licensure by the department for which the
governing body of a licensed skilled nursing facility or
intermediate care facility has responsibility.

"General hospital" means an establishment with organized
medical staffs; with permanent facilities that include
inpatient beds; and with medical services including
physician services and continuous nursing services to
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provide diagnosis and treatment for a variety of medical
conditions, both surgical and nonsurgical, and services
including rehabilitation services.

"Governing body" means the individual or group in whom the
ultimate authority and legal responsibility is vested for
the conduct of the Tong-term care facility.

"Hospital" means an institution, the principal activity or
business of which is the reception of a person for
diagnosis, care, and treatment of human illness through
the maintenance and operation of organized facilities
therefor.

"Hospitalization" means the reception and care of any
person for a continuous period Tlonger than twenty-four
hours, for the purpose of consultations, diagnosis, or
treatment including rehabilitation bearing on the physical
and mental health of such person.

"Infirmary" means those special inpatient facilities which
are established in connection with an educational or penal
institutions or an industrial or commercial establishment
for persons who, during their attendance, confinement, or
employment in such institution or establishment, require
nursing service or physician treatment. Applicable
requirements of North Dakota Administrative Code chapter
33-07-01 apply.

"Level of care" means the classification of a resident in
accordance with the resident's medical and nursing needs
generally expressed as a skilled, intermediate, or basic
level of care dependent upon the degree of care
necessitated to adequately care for the needs of the
resident.

"Licensee" means the governing body of the hospital,
related institution, skilled nursing facility, or
intermediate care facility.

"Long-term care facilities" are the following:

(1) "Intermediate care facility" means an institution in
which nursing care is rendered for compensation at
any one time to two or more persons not related to
the licensee by blood or marriage. An  intermediate
care facility shall serve persons suffering from
prolonged physical or mental illness or defect or
persons recovering from some injury or disease
requiring less than twenty-four hours per day of
nursing service provided by licensed personnel. Care
given in an intermediate care facility must dinclude
procedures commonly employed in waiting on the sick,
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such as administration of medication, preparation of
special diets, giving of bedside care, applications
of dressings and bandages, and carrying out
treatments prescribed by a licensed physician. An
intermediate care facility may not provide for any
higher level of care.

(2) "Skilled nursing facility" means an institution in
which nursing care is rendered for compensation at
any one time to two or more persons not related to
the licensee by blood or marriage. A skilled nursing
facility must serve persons suffering from a
prolonged physical or mental illness or defect or
persons recovering from some injury or disease and
requiring twenty=-four-hour nursing services provided
by 1icensed personnel. Care given in a skilled
nursing facility must provide all of the procedures
commonly employed in waiting on the sick, such as
administration of medicines, preparation of special
diets, giving of bedside care, applications of
dressings and bandages, and carrying out of
treatments prescribed by a licensed physician. A
skilled nursing facility may not provide for any
higher level of care.

(3) If a facility 1is established for the provisions of
custodial and personal care, but it develops that two
or more persons usually served by such institutions
require nursing care, such institutions are deemed to
come within the meaning of North Dakota Century Code
chapter 23-16 and such facility must conform to this
chapter and chapter 33-07-04.1 or the institution
shall transfer such patients to facilities properly
staffed and equipped to care for such persons.

"Maternity home" means an institution of private dwelling
type in which care for maternity patients is rendered.
Any such home which receives more than one maternity
patient (exclusive of those related to the 1licensee by
blood or marriage) within a period of six months is deemed
to be a maternity home. A maternity home which regulariy
provides accommedations for twoc or more patients at any
one time must be classified as a maternity hospital and is
required to meet the requirements for a specialized
hospital. Applicable requirements of chapter 33-07-01
apply.

"Medical hospital" means an establishment with organized
medical staff; with permanent facilities that include
inpatient beds; and with medical services, including
physician services and continuous nursing services, to
provide diagnosis; and to provide nonsurgical treatment.
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"Medical staff" means a formal organization of physicians
(and dentists, where appropriate) with the delegated
authority and responsibility to maintain proper standards
of medical care and to plan for continued improvement of
that care. This does not preclude the establishment of
other medical staff sections.

“Mental health professional" means:
(1) A psychologist with at least a master's degree who
has been either licensed or approved for exemption by

the North Dakota board of psychology examiners,

(2) A social worker with a master's degree in social work
from an accredited program.

(3) A registered nurse with a master's degree in
psychiatric and mental health nursing from an
accredited program. :

(4) A vregistered nurse with a minimum of two years of
psychiatric clinical experience under the supervision
of a registered nurse as defined in subsection 3.

(5) A licensed addiction counselor.

"Neglect" includes failure to carry out resident services

t.

|=

as directed or ordered by the physician or other
authorized personnel, failure to give proper attention to
residents, failure to carry out as through careless

oversight.

"Nursing services" means those services pertaining to the
curative, restorative, or preventive aspects of nursing
care that are performed or supervised by a registered
professional nurse at the direction of a physician.

"Outpatient facility" (including ambulatory surgical

centers - excluding physician's clinic) means a facility

located 1in or apart from a hospital, providing community

service for the diagnosis or diagnosis and treatment of-
ambulatory patients in need of physical or mental care:

(1) Which is operated in connection with a hospital;

(2) In which patient care 1is under the professional
supervision of licensed physicians in various medical
specialties 1in the state or, in the case of dental
diagnosis or treatment, under the professional
supervision of persons licensed to practice dentistry
in the state; or
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(3) Which offers to patients not requiring
hospitalization the services of licensed physicians
in various medical specialties, and which makes
provision for its patients to receive a reasonably
full range of diagnostic and treatment services.

"Transfer" means any move of the resident out of the

nursing facility to another facility, hospital, any other
health care facility or idinstitutional care facility or
residential facility, and the legal responsibility for the
care of the resident changes from the nursing facility to
the receiving facility.

Application for 1long-term care facility license general
provisions.

a.

No person or entity may establish, maintain, or operate a
Jong-term care facility without first having obtained a
license. Any person or entity who owns or leases a
long-term care facility and desires to maintain or operate
it shall apply to the department for a license in the form
prescribed and shall obtain a 1license before accepting
residents for care or treatment.

Each long-term care facility applying for a license must
be designated by a distinctive name consistent with the
services offered to avoid public confusion or
misrepresentation. The name may not be changed without
department approval.

In the case of a hospital, related institution, skilled
nursing facility, or intermediate care facility, where two
or more buildings are used in the care of residents, a
separate license is required for each building. Separate
licenses are required even though the buildings are
operated under the same management.

Every Tlicense application must be notarized and signed by
an authorized corporate officer, general partner, or sole
proprietor of the long-term care facility, as appropriate.

Upon receipt of a completed 1license application, the
department shall review the long-term care facility to
determine compliance with this chapter and chapter
33-07-04.1, including onsite inspections, as appropriate.

The 1license must be displayed 1in a conspicuous place.
EFach license is valid only in the hands of the person to
whom it s issued and is not subject to sale, assignment
or other transfer, voluntary or involuntary, nor 1is a
license valid for any premises other than those for which
originally issued.
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The department may require submission of periodic reports
including, but not Timited to, staffing reports, census
data, statistical information, and such business records
as the department may reasonably require for the
performance of its licensure functions.

The holder of each license issued by the department shall
surrender the Tlicense immediately upon  suspension,
revocation, refusal to renew, or discontinuance of the
operation of the long~term care facility.

The department may summarily suspend a license pending
proceedings for revocation of or refusal to renew the
Ticense 4in cases of deliberate or willful violation, or
where the public health, safety, or welfare imperatively
requires emergency action. :

The department and any duly authorized representative
thereof have the right to enter upon and into the premises
of any long-term care facility in order to determine the
state of compliance with North Dakota Century Code chapter
23-16 and this chapter and chapter 33-07-04.1 and
initially identify themselves to the person in charge of
the long-term care facility at the time.

Any long-term care facility which advertises or holds
itself out to the public as having a special care unit for
provision of care to people afflicted with alzheimer's or
related disorders shall request their special care unit be
ticensed. Such long-term care facilities shall comply
with the provisions of this chapter and chapter 33-07-04.1
as well as the requirements of section 33-07-03.1-21. The
Tong-term care facility's 1license to operate shall
identify provision of a special care unit.

Long-term care facilities wishing to install restricting
devices on exterior doors that are not part of a special
care unit must have department approval and shall comply
with subsection 2 of section 33-07-04.1-20 except that the
main public access doors to a long-term care facility may
not be equipped with restricting devices.

Application for an initial long-term care facility license.

An

application for an initial Tlicense must include the

following information:

a.

Bylaws and articles of incorporation or partnership
agreement, as appropriate, must accompany the initial
application. Changes must be reported to the department
within thirty days of occurrence.
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If a partnership, the name, address, and ownership share
(expressed as a percentage), and legal status (general or
limited) of each partner.

If a corporation, the address, and ownership share of each
shareholder who, directly or indirectly, owns or controls
five percent or more of the shares of the corporation, and
the name, address, and corporate title of each officer and
director. In addition, copies of all documents of
incorporation filed with the North Dakota secretary of
state must be filed with the department.

If a sole proprietorship or any form of business entity,
the name and address, title, and ownership share
(expressed as a percentage) of each person with a
financial interest therein, and the name, address, and
title of every person who controls, directs, or operates
the business entity.

If the applicant 1is the 1lessee of the long-term care
facility, it shall furnish the information required for an
initial 1license for itself and the lessor. A copy of the
relevant lease must be submitted to the department.

The applicant's legal name and other names under which it
does business.

Each applicant shall furnish to the department a signed
and notarized statement at the time of initial
application, describing and dating every proceeding in the
United States within five years of the date of
application, in which the applicant was involved, the
result of which was a limitation upon or a suspension,
revocation, or refusal to grant or renew a long-term care
facility license, certification for medicaid or medicare,
or contract for participation in medicaid or medicare.

Each applicant shall furnish a signed and notarized
statement to the department at the time of initial
application, describing every criminal proceeding within
five years of the date of the application in which the
licensee or any of its shareholders owning an interest of
five percent or more, officers, directors, partners, or
other controlling or managing persons, has been convicted,
or nolo contendere plea accepted, of a criminal offense
related to the operation, management, or ownership of a
long-term care facility.

Each applicant shall furnish to the department the
information required for an initial license with respect
to any management company with which it contracts for
management services for the long-term care facility.
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J. The department may not approve an application for an
initial license unless:

(1) The application and all required attachments and
statements submitted by the applicant meet the
requirements of this chapter and chapter 33-07-04.1.

(2) The department has conducted an inspection or
investigation of the Jlong-term care facility to
determine compliance with this chapter and chapter
33-07-04.1.

(3) The department has conducted an investigation of the
fitness of the applicant. In the determination of
this fitness, the department shall consider the
following:

(a) Whether the applicant has legal capacity
demonstrated by such documents as articles of
incorporation to provide the services for which
the Ticense is sought.

(b) Whether financial resources and sources of
revenue for the specific long-term care facility
of the applicant appear adequate to provide
staff, services, and the physical environment
sufficient to comply with North Dakota Century
Code chapter 23-16 and this chapter and chapter
33-07-04.1.

(c) Whether a substantially consistent and adequate
level of care, as measured by compiiance with
this chapter and chapter 33-07-04.1 and other
pertinent evidence, is being or was rendered by
the applicant during the five-year period prior
to the date of application in each institution
in which the applicant exercised ownership,
management, or operational functions.

Application for license renewal. The licensee shall submit a
completed application to the department. The department may
require reports dincluding, but not 1limited to, staffing
reports, census data, statistical information, and such
business records as the department may reasonably require for
the performance of its licensure functions.

Provisional license.

a. If the 1long-term care facility fails to conform to the
requirements of North Dakota Century Code chapter 23-16
and this chapter and chapter 33-07-04.1, the department
may refuse to issue a license, but may issue a provisional
Ticense to allow the Tlong-term care facility to comply
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with licensing requirements, if the Tlicensee makes a
substantial good faith attempt to comply with such
requirements and requires time to effect compliance.

The provisional license is valid for ninety days.

The provisional license may be renewed once, if the
licensee demonstrates to the department that it has made
further substantial progress towards compliance, and can
effect compliance within the following ninety days.

Before determining whether to issue a permanent license to
a provisionally 1licensed 1long-term care facility, the
department shall conduct a survey or such other
investigation as it deems necessary to determine that the
long-term care facility meets the requirements for
licensure.

Change or modification of license. The holder of a license
shall notify the department in writing thirty days in advance
of any of the following changes:

a.

In the case of a partnership, transfer of ownership
includes dissolution of the partnership and conversion
thereof into any other entity or the removal, addition, or
substitution of an individual or other entity for a
general partner.

Transfer of ownership of a sole proprietorship (any
business owned by a single individual) includes transfer
of title and property to another person.

Transfer of ownership of a corporation does not, in
jtself, include transfer of corporate stock or merger of
one or more corporations with the licensee surviving.
Transfer of ownership of a corporation includes
consolidation of two or more corporations resulting in the
creation of a new corporate entity and formation of a
corporation from a partnership or a sole proprietorship.

Transfer of operating rights of the licensee includes a
lease of the Tong-term care facility where the 1lessor
retains no control of the operation or management of the
long-term care facility and where the lessor is paid by a
contract which specifies the amount of the payment.

Change in bed capacity.

Change in levels of long-term care services.

Change in name of long-term care facility.

Change of administrator,
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History: Effective December 1, 1986; amended effective August 1, 1989;
October 1, 1989; February 1, 1992.

General Authority: NDCC 23-01-11, 23-01-035 283262

28-32-03

Law Implemented: NDCC 23-01-11, 23-16-01, 28-32—62

33-07-03.1-37. Authorized reasons for involuntary transfer and
discharge in nursing facilities.

1. Medical and welfare reasons. There are medical reasons, or
other reasons affecting the resident's welfare or the welfare
of other vresidents; and one or more of the following
situations exist:

a. A physician states in writing that the resident's physical
or mental condition justifies the transfer or discharge
and documents the vreasons therefore; and in cases
involving a mental condition or behavioral problem, the
behavior of the resident creates a serious and immediate
threat to the resident or to other residents or persons in
the facility and all reasonable alternatives to transfer
or discharge (consistent with the attending physician's
orders) have been attempted and documented in_ the
resident's medical record. ‘

b. The resident has a medical emergency as determined by the
physician.

c. The resident has been accepted by a facility for the
purpose of receiving specialized services, and has, in the
physician's written opinion, fully benefited from those
services or can no longer benefit from those services.
The purpose of the admission and the expected length of
stay must have been agreed to in writing by the resident
or the person with legal status to act on behalf of the
resident, prior to admission.

d. The department or the state fire marshal states in writing
that the 1ife or safety of the resident (or other persons
in the facility) justifies the transfer or discharge.

e. Governmental action results in revocation, suspension, or
the nonrenewal of a facility's license, or governmental
action to decertify from participation in medicare or
medicaid which results in canceling or declining to renew
a provider agreement because of the facility's failure to
meet statutory or regulatory requirements for the

facility.

f. The nursing facility intends to terminate all operation
and has established to the satisfaction of the department
that all necessary transfers and discharges can be
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accomplished without substantial risk or mortality or
morbidity to any resident in the facility.

2. Nonpayment reasons. There is a nonpayment of facility charges
for the resident.

History: Effective February 1, 1992.
General Authority: NDCC 23-01-03, 23-01-11, 28-32-02
Law Implemented: NDCC 23-01-11, 23-16-01

33-07-03.1-38. Notjce. Notice 1is provided to the resident or
person eligible to provide informed consent to act on behalf of the
resident thirty days prior to the date of the anticipated transfer or
discharge unless the transfer or discharge was necessitated by a medical

emergency.

History: Effective February 1, 1992.
General Authority: 23-01-03, 23-01-11, 28-32-02
Law Implemented: 23-01-11, 23-16-01

33~-07-03.1-39. Appeal process for transfer and discharge in
nursing facilities.

1. A resident or person eligible to give informed consent to act
on behalf of the resident, who is dissatisfied with a decision
regarding transfer or discharge from the facility, may contact
the department per telephone to give notice of appeal and
begin the appeal process.

2. After telephone notice to the department requesting an appeal,
the notice of appeal must be followed up in writing by the
resident or person with legal status to act on behalf of the
resident and may be mailed or delivered with the accompanying
information to the state department of health and consolidated
laboratories, division of health facilities, state capitol,
Bismarck, North Dakota 58505.

3. All notices of appeal must be made to this address before five
p.m. on the fifth day after the date of the determination and
notice of transfer or discharge has been made by the facility.
The following information may be included with the notice of
appeal or collected per telephone by the department:

a. The notice received from the facility advising the
resident of the facility's decision specific to a transfer
or discharge.

b. The disputed areas specific to the transfer or discharge
and the reason or basis in fact for the dispute.
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c. The name, address, and telephone number of the person upon
whom all notices regarding the appeal shall be served.

d. Other information or documentation as requested from the
facility. To enable completion of the appeal process for
transfer and discharge within a thirty-day timeframe, all
information requested from the facility must be supplied
to the department within three working days of the

request.

Upon collection of the necessary information, the department

will notify the state ombudsman or protection and advocacy
services for appeals 1involving persons with a primary
diagnosis of mental illness or mental retardation.

The department will review the case and notify appropriate

parties, including the resident or person with legal status to
act on behalf of the resident, the facility administrator,
other individuals as appropriate, with the date and time for
the informal hearing.

The informal hearing will consist of a conference telephone

call which includes the appropriate parties. Each party will
be allowed to contribute information or dispute findings
during the informal hearing.

Upon completion of the informal hearing, the department will

have up to five days, but in no case shall the combined
timeframe from date of reporting to date of decision exceed
thirty days, to notify the appropriate parties, including at
least the resident or person with legal status to act on
behalf of the resident and the facility, regarding the
department's final determination as to the acceptability of
transfer or discharge.

Any further appeal 1is the responsibility of the resident or

History:

person with legal status to act on behalf of the resident, and
is outside the department's responsibility specific to these
rules. The facility in which the resident is residing at the

time of the transfer or discharge appeal is responsible for
informing the resident of the resident's rights as a resident

in a nursing facility including those related to transfer and
discharge.

Effective February 1, 1992.

General Authority: 28-32-05.1
Law Implemented: 23-01-11, 28-32-05.1

33-34-01-02. Labeling specifications.

1.

Posted octane rating. The posted octane rating of a gasoline
or gasohol is the mathematical average of the octane as
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determined by the ASTM Research Method and the octane as
determined by the ASTM Motor Method.

a.

The posted octane rating must appear on the dispenser's
front panel in a type not 1less than one inch [2.54
centimeters] high.

Only gasoline or gasohol with a posted octane rating

greater than or equal to mimety—twe ninety-one may be
labeled "premium".

Only gasoline or gasohol with a posted octane rating

greater than or equal to mimety eighty-nine may be labeled
"super" or "midgrade".

Octane of unleaded and leaded gasoline or gasohol must be

at least eighty-seven. Unleaded gasoline or gasohol means
that gasoline or gasohol produced without the use of any
lead additive and which contains not more than five
one-hundredths grams of lead per gallon and not more than
five one-thousandths grams of phosphorus per gallon.
Leaded gasoliine or gasohol means gasoline or gasohol
produced with the use of any lead additive or which
contains more than five one-hundredths grams of lead per
gallon or more than five one-thousandths grams of
phosphorus per gallon.

Alcohol-blended gasolines.

a.

A1l gasoline or gasohol sold or offered for sale
containing ethanol, methanol or cosolvent alcohol, or any
combination  thereof, shall be labeled with the
conventional name or names of the alcohol contained in the
gasoline or gasohol if the gasoline or gasohol consists of
one percent or more by volume of any alcohol or
combinations of alcohols. The label must be on any price
advertising and the dispenser's front panel in a position
that is clear and conspicuous from the driver's position.

Maximum percentage of methanol and cosolvent alcohol must
both be conspicuously displayed or labeled if the product
contains three percent or more by volume of methanol.

No person may sell gasoline or gasohol in any manner,
including coloring, which shall deceive, tend to deceive,
or has the effect of deceiving the purchaser as to grade
or type.

Suppliers of alcohol-blended gasoline to retail service
stations or to other resuppliers must provide to the
retailer or other reseller an invoice or delivery ticket
indicating to within one percentage point the specific
content by volume of any alcohol contained if the gasoline
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History:

or gasohol consists of one percent or more by volume of
any alcohol or combinations of alcohols. This information
must be made readily available to the consumer of an
alcohol-blended gasoline.

Gasoline grade designations. All gasolines or alcohol-blended
gasolines sold or offered for sale must bear on the
dispenser's front panel and on any price advertising the
appropriate leaded or lead free grade designation. This label
must be posted in a position that is clear and conspicuous
from the driver's position.

Effective August 1, 1988; amended effective August 1, 1989;

February 1, 1992.

General Authority: NDCC +9-6+—62; +9—+—62 19-10-10, 23-01-03(3)
Law Implemented: NDCC 39368143~ 191603 19—+6—64 19-10-10

NORTH DAKOTA GASOLINE SPECIFICATIONS

MOTOR
TEST a b c d

Water and Sediment. . . . . . . . . . . None None None None
Color, Dye. . . . . . . . . « . . .. e e e e
Dye Content .
Antiknock Compound g/gal. max . . . . . i i i i
Distillation Test

10 percent Evap. degrees F. max . . . 122 131 140 140

50 percent Evap. degrees F. min . . . 170 170 170 170

50 percent Evap. degrees F. max . . . 230 235 240 240

90 percent Evap. degrees F. max . . . 365 365 365 365

End Point degrees F. max. . . . . . . 437 437 437 437

Residue percent max . . . . . . . . . 2 2 2 2
Vapor Pressure (Reid) 1bs. max. . . . . 15.0 13.5 11.5 10.5
Vapor/Liquid Ratio

Minimum Test Temp. degrees F. . . . . 105 116 124 124

V/L max . e e e e e e e 20 20 20 20
Corrosion (copper strip) max. . . . . . No. 1 No. 1 No.1 No. 1

Sulfur percent max
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(lead free gasolines) . . . . . . . . 0.1 0.1 0.1 0.1

Sulfur percent max
(leaded gasolines). . . . . . . . . . 0.15 0.15 0.15 0.15

Gum, mgs/100 ml max . . . . . . . . . . 5 5 5 5
Knock Value
Motor and Research Octane No., min. . e e e e

Octane Number Lean Rating, min. . . . ~—— - -—- -
Octane Number Rich Rating, min. . . . —— ——— -— -
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NORTH DAKOTA GASOLINE SPECIFICATIONS (Continued)

Visible Lead Precipitate (n)
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STOVE AND AVIATION
TEST LIGHT 80 100 100LL
Water and Sediment. . . . . . . . . .. None
Color Saybolt, min. . . . . . . . . . . 15
Color, Dye. . . . . . . . . . . .. .. None Red(k) Green Blue
Dye Content . . . . . . . . . . . ..
Permissible blue dye (f)
max. mg/gal . . . . . . . . . .. 0.5 4.7 5.7
Permissible yellow dye (g)
max. mg/gal . . . . . . . . . .. None 5.9 None
Permissible red dye (h)
max. mg/gal . . . . . . . . . .. 8.65 None None
| Antiknock Compound (j) mi/gal. max . . . Trace 0.5(j) 4.0 2.0
Distillation Test
10 percent Evap. degrees F. max . . 158 167 167 167
50 percent Evap. degrees F. max . . . 266 221 221 221
90 percent Evap. degrees F. max . . 365 275 275 275
End Point degrees F. max. . . . . . -=- 338 338 338
Sum of 10 and 50 degrees F
Evap. Points degrees F. min . . --- 307 307 307
Distillation Recovery percent min . . -—- 97 97 97
Residue percent max . . . . . . . . . 2 1.5 1.5 1.5
Loss percent max. . . . . . . . . . - 1.5 1.5 1.5
Vapor Pressure (Reid) lbs. max. 10 7.0 7.0 7.0
min --- 5.5 5.5 5.5
Corrosion (copper strip) max. . . . . . None No. 1 No. 1 No. 1
Sulfur percent max
(1eaded gasolines). . . . . . --- 0.05 0.05 0.05
Potential Gum (m) (5 hr. aging gum) ,
max. mg/per 100 ml. . . . . . .. - 6 6 6
Freezing Point degrees F. max . - ~72 =72 =72
Net Heat of Combustion
min. BTU/1b . . . . . . . . . ... --- 18.720 18.720 18.720



max. mg/100 m1. . . . . . . . . .. ——- 3 3 3

Water Reaction. . . . . . . . . . . . . === Volume change not to
exceed (+)(-) 2 ml

Permissible antioxidants (o)

max. 1b/1000 bb1. . . . . . . . . . . === 4.2 4.2 4.2
Knock Value '
Octane Number Lean Rating, min. . . . === 80 100 100
Octane Number Rich Rating, min. . . . === 87 + +
Performance number, min . . .. . . . - —— 130 130
Oxidation stability, Minutes min. . . . 480 - ——- ——

FOOTNOTES TO NORTH DAKOTA GASOLINE SPECIFICATIONS

a. Applies to gasoline sold during the months of January,
February, March, November, and December.

b. Applies to gasoline sold during the months of March, April,
October, and November.

c. Applies to gasoline sold during the months of April, May,
June, September, and October.

d. Applies to gasoline sold during the months of May, June, July,
August, and September.

e. The minimum octane for premium gasoline shall be 92 91 as
determined by the sum of the Research Method plus the Motor
Method all divided by two ((R+*M)/2). The minimum octane for
super or midgrade gasoline shall be 98 89 as determined by the
sum of the Research Method plus the Motor Method all divided
by two ((R+M)/2). The minimum octane for Jleaded regutar
gasoltire shall be 88 as determined by the sum of tire Research
Methrod pius the Motor Method a3t divided by two HRHID#2~
Fire mimimum octame for and unleaded regutar gasoline shall be
87 as determined by the sum of the Research Method plus the
Motor Method all divided by two ((R+M)/2). No person shall
sell gasoline in any manner, including coloring, which shall
deceive, tend to deceive, or has the effect of deceiving the
purchaser as to grade or type.

f. The only blue dye which shall be present in the finished
gasoline shall be essentially 1, 4-dialkylaminoantraquinone.

g. The only yellow dye which shall be present in the finished

gasoline shall be essentially p-diethylaminoazobenzene (Color
Index No. 11020).

102



The only red dye which shall be present in the finished
gasoline shall be essentially methyl derivatives of
azotbenzeme—é—azo—2—naphthot azobenzene-4-azo-2-naphthol
(methyl derivatives of Color Index No. 26105) or alkyl
derivatives of azobenzene-4-azo-2-naphthol.

The 1lead content of gasoline shall be in accordance with
environmental protection agency requirements.

The tetraethyllead shall be added in the form of an aviation
antiknock mixture containing not less than 61 percent by
weight of tetraethyllead and sufficient ethylene dibromide to
provide two bromine atoms per atom of lead. The balance shall
contain no added ingredients other than kerosene, and approved
inhibitors, and blue dye, as specified, herein.

If mutually agreed upon between purchaser and supplier, Grade
80 may be required to be free from tetraethyllead. In such
case the fuel shall not contain any dye and color shall not be
darker than +20 Sayboit.

Vapor pressure shall follow the seasonal requirements for
regular and premium gasoline.

If mutally agreed upon between purchaser and supplier,
aviation gasoline may be required to meet a sixteen-hour aging
gum test instead of the five-hour aging gum test. In some
cases the gum content shall not exceed 10 mg per 100 ml and
the visible lead precipitate shall not exceed 4 mg per 100 ml.
In such fuel the permissible antioxidants shall not exceed 8.4
1b per 1000 bbl (42 gallons).

The visible 1lead precipitate requirement applies only to
leaded fuels.

Permissible antioxidants are as follows:
N,N'-diisopropyl-para-phenylenediamine
N,N' di-secondary-butyl-para-phenylenediamine
2,4-dimethyl-6-tertiary-butylphenol
2,6-ditertiary-butyl-4-methylphenol
2,6-ditertiary butylphenol

Mixed tertiary butylphenols, composition:

75 percent minimum 2,6 ditertiary butylphenol plus 25
percent max. tertiary and tritertiary butylphenols.
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NONTH DAKOTA HEATING 011 SIECIFICATIONSS

No. 4 (Lighi)

Ho. 5 (Light)

No. 3 liwavyl

o, &

A distillste oll
Intended for vapor-

A distttlate ofl for
gonacal purpose

Prehesting not
uwauslly required for

Prohesting not
ususily required for

Prehasting may Do
roqulsed depending

Prensating say bo
requirad tos bura-

Prahasting roquired
tor handaling and

i1ing pot-type teating 1or use in handiing or buralng | handling or burning on clisate and ing and, ln cold burning
burners and other burners not re- equipsent climstes say be
busners requiring quiring Mo, 1 fuel roquired tor
this grade of tuel oil tendling
Corrosion (Copper Strip) Mexiaus Ne. 3 [
Flash Polat (Tag closed tester) °F
Hinimm 100 100 100 130 130 130 140
Pour Polat *F Haxlews o 200 20 20
Water ond sedisant percont maxisua 0.0% 0.03 0.30 0.%0 1.00 §.00 2.00
Carbon Residus (On 105 Reslduum)
parcent soxisum 6.13 0.33
Ash percent saxlsua 0.0% o.10 0.13 0.15
Otstidlation Test:
108 Recovered °F asxisum 420 <
903 Recovered *F asulaus 330 640
903 Recovered *F ainiaun 3404
Viscosity st 100°F seconds
Ssytolt Unlversal, Hinteus 32.6 32.6 43 123 >300 > 900
Maximus 37.8 43 2 300 900 9000
viscoslty st 122°F Seybolt Furol
Minlaus 23 >45
Maximm 40 300
viscosity ot 100°F Kinematic Cantistohes
Hinjous 1.4 2.0d 2.0 3.8 >2.4 > 065
Hax fme 2.2 3.8 - 3.8 28.4 a3 194
viscosity et 104°F Kineastic Cantistobas
Hinlave a2 92
Houloum a1 630
Gravity AP Hinleua 33 30 30 mex
Sulphur, psrcent saxiaue 0.5 0.3
not automatically place an oll in the next lower

unless in fsct it meats all requirementa of the lower grade.

L. Shall not excead 0° whenever required by conditions of storago or use.

s The 101 point shatl he 440°F.

a4 Whon four Point less than O0°F.

is specificd, tho minimum viacosity shall b

maximum {of uso in othec than atomizing burners.

1t i3 the intent of these classifications thax fallure to meet any requiremant of a given grade does

e 1.8¢cs. (132.0 saconds Saybolt

universal) and minlmum 90% pointl shall bo walved



NORTIl DAKOTA DIFESEL FUEL SPECIFICATION

. - ] 3 > Distillation * v
¥ < e H @ .
S € X ! ! =8 . o Teaperatures Viscosity ot 100°F. o T§ 2
Grado of Diesel Fuel Ofl fé 33 1 i-é s 5 e ‘.“.“.’ Dogrees Fehrennelt Kinosatic, centistoko 2 a g }
é s ‘ s b 28 i £ (or Saybolt Universal, sec.) = H . g .
= 2 s s 45 g c a2 38 s
@ 2 i 3 § < 90 parcent Polnt } 3
Min. Max. Max. Hax. Max. Min. Max. Min. Hax Max Hax Min
1-D A volatile distillate
fuel oil for engines
in service requiring 100 a 0.05 0.15 0.01 ——e- 550 1.3 2.4 0.50 No.J 40d
frequont speed and (34.4)
load changes.
2-D A distillato fuel oil
of lowver volatility
tor eaglnes .in Aedustils) 125 a 0.05 0.35 0.01 $40b 640 ;29: ‘401 0.50 No.) 40d
and heavy mobile service. (326} 1304
4-D A fuel oil for low and 130 - 0.50 e 0.10 —— ———— 5.5 24.0 2.0 . Jod
medium speed engines. (45) (125)

S0T

It is unrealistic to specify low temperature properties that will ensure satisfactory operation on & broad basis. Satisfactory operation should be

achieved in most cases if the cloud point (or wax sppesrance point) is specified at 6°C above the tenth percentile minimum ambiont temperature for tho
area in which the fuel will be used. Some equipment designs use flow improver additives, fuel properties, or operations, or a combination thereof, which
may allow higher or require lower cloud point fuels. Appropriate low tomperature operability properties should be agroed upon between the fuel supplier

and purchaser for the intended use and expected ambient temporatures.
wWhen cloud point less than 10°F is specified, the minimum viscosity shall bo 1.7cs and the minimum 90 percent point shall be waived.
is not avallable, Calculated Cetane Index may be used

Whero cetane number by Method D61) Test for ignition Quality of Diesecl Fuals by the Cetane Method,

as an approximation. Where there is disagrcement, Method D61) shall be tho releree method.

Low atmospheric temporaturcs as well as engine oporation at high altitudes may roquirc use of fuels with higher cetane ratings.
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APRIL 1992

STAFF COMMENT: Chapters 33-20-17 and 33-20-18 contain all new material
but are not underscored so as to improve readability.

Section
33-20-17-01

CHAPTER 33-20-17
SOLID WASTE MANAGEMENT PLANNING

District Solid Waste Management Plans

33-20-17-01. District solid waste management plans.

1. The comprehensive solid waste management plans required by the
Act for each solid waste management district must be developed
and implemented for the following purposes:

a.

b.

2. At

Reduce the amount of solid waste generated.

Reuse materials.

Compost wastes such as leaves and grass clippings.
Recycle everything possible.

Recover energy from waste.

Landfill the remaining wastes.

To coordinate solid waste management among district
political subdivisions.

a minimum, each district solid waste management plan must

contain the following plan elements:
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Documentation demonstrating compliance with North Dakota
Century Code chapter 23-29 for formation of the district.

Solid waste management goals and objectives for ten-year
plan.

Solid waste inventory (including special wastes, regulated
infectious wastes and tires excluding regulated hazardous
wastes), types, and quantities for each community and
county; and a district summary.

Solid waste amounts and types transported to another
district or state; and the amounts, types, and sources of
waste received from another district or state.

Descriptions of existing solid waste collectors, service
areas, routes, transfer stations, and types of service for
all communities and counties served.

Descriptions of existing resource recovery, waste
processing, and disposal methods and facilities, existing
waste minimization practices, and local markets for
recoverable waste materials; assessments of the capacities
of these methods, practices, and  markets; and
identification of potential and new resource recovery
efforts and markets.

Identification of current solid waste management problems,
evaluate solutions, and identify a course of action to
solve those problems.

How the district will meet the following goals specified
in the Act:

(1) At least a ten percent reduction in volume of
municipal/solid waste deposited in landfills by 1995.

(2) At least a twenty percent vreduction in volume of
municipal/solid waste deposited in landfills by 1997.

(3) At least a forty percent reduction in volume of
municipal/solid waste deposited in landfills by 2000.

Future solid waste management 1issues which may require
adjustments to adopted solid waste management plans.

Implementation plan and schedule and a funding mechanism
for the activities and strategies in the plan.

Existing local ordinances and rules and a strategy for the
district's compliance with the plan.
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3.

History:

1. Ensure and document public involvement and acceptance of
the plan.

m. Resolution of adoption of the plan by the district.

n. Provision to review, amend, update, and submit solid waste
management plans to the department every fivp years.

As required by the Act, the districts must submit plans to the
department for approval.

Effective April 1, 1992.

General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04

Section

CHAPTER 33-20-18
SOLID WASTE MANAGEMENT FUND

33-20-18-01 Solid Waste Management Fund

33-20-18-01. Solid waste management fund.

1.

Any political subdivision may apply for a loan or grant from
the solid waste management fund.

The 1loan or grant application must be submitted to the
department and include the following:

a. The political entity applying for the grant or loan.
b. The purpose of the grant or loan application:

(1) Market development.

(2) Waste reduction.

(3) Resource recovéry.

(4) Recycling.

(5) Planning.

c. Certification by the district that the proposed project is
consistent with the district solid waste management plan.

d. A description of the work plan, implementation procedures,
and schedule.
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e. Identification of the amount of grant or loan requested
and a cost analysis of the entire project.

f. Progress reporting schedule.

History: Effective April 1, 1992.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04

33-24-08-10. Performance standards for new underground storage
tank systems. In order to prevent releases due to structural failure,
corrosion, or spills and overfills for as 1long as the underground
storage tank system is used to store regulated substances, all owners
and operators of new underground storage tank systems must meet the
following requirements:

1. Tanks. Each tank must be properly designed and constructed,
and any portion underground that vroutinely contains product
must be protected from corrosion, in accordance with a code of
practice developed by a nationally recognized association or
independent testing laboratory as specified below:

a. The tank 1is constructed of fiberglass-reinforced plastic
(NOTE: The following industry codes may be used to comply
with this subdivision: Underwriters Laboratory Standard
1316, "Standard for Glass-Fiber-Reinforced Plastic
Underground  Storage Tanks  for Petroleum Products";
Underwriters Laboratories of Canada  CAN4-S615-M83,
"Standard for Reinforced Plastic Underground Tanks for
Petroleum Products"; or American Society of Testing and
Materials Standard D4021-86, "Standard Specification for
Glass-Fiber-Reinforced Polyester Underground Petroleum
Storage Tanks.");

b. The tank is constructed of steel and cathodically
protected in the following manner:

(1) The tank 1is coated with a suitable dielectric
material;

(2) Field-installed cathodic protection systems are
designed by a corrosion expert;

(3) Impressed current systems are designed to allow
determination of current operating status as required
in subsection 3 of section 33-24-08-21; and

(4) Cathodic protection systems are operated and
maintained in accordance with section 33-24-08-21 or
according to guidelines established by the department
(NOTE: The following codes and standards may be used
to comply with this subdivision: Steel Tank
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Institute "Specification for STI-P3  System of
External Corrosion Protection of Underground Steel
Storage Tanks"; Underwriters Laboratories Standard
1746, "Corrosion Protection Systems for Underground
Storage Tanks"; Underwriters Laboratories of Canada
CAN4-S603-M85, "Standard for Steel Underground Tanks
for Flammable and Combustible Liquids", and
CAN4-G03.1-M85, "Standard for Galvanic Corrosion
Protection Systems for Underground Tanks for
Flammable and Combustible Liquids", and
CAN4-S631-M84, "Isolating Bushings for Steel
Underground Tanks Protected with Coatings and
Galvanic Systems"; or National Associjation of
Corrosion Engineers Standard RP-02-85, "Control of
External Corrosion on Metallic Buried, Partially
Buried, or Submerged Liquid Storage Systems", and
Underwriters Laboratories Standard 58, "Standard for
Steel Underground Tanks for Flammable and Combustible
Liquids".);

The tank is constructed of a
steel-fiberglass-reinforced-plastic composite (NOTE: The
following industry codes may be used to comply with this
subdivision: Underwriters Laboratories Standard 1746,
"Corrosion Protection Systems for Underground Storage
Tanks", or the Association for Composite Tanks ACT-100,
"Specification for the Fabrication of FRP Clad Underground
Storage Tanks".)

The tank 1is constructed of metal without additional
corrosion protection measures provided that:

(1) The tank is installed at a site that is determined by
a corrosion expert not be corrosive enough to cause
it to have a release due to corrosion during its
operating life; and

(2) Owners and operators maintain records that
demonstrate compliance with the requirements of
paragraph 1 of this subdivision for the remaining
1ife of the tank; or

The tank construction and corrosion .protection are
determined by the department to be designed to prevent the
release or threatened release of any stored regulated
substance in a manner that is no less protective of human
health and the environment than subdivisions a through d.

Piping. The piping that routinely contains regulated
substances and is in contact with the ground must be properly
designed, constructed, and protected from corrosion in

accordance with a code of practice developed by a nationally
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recognized association or independent testing laboratory as
specified below:

a.

The piping is constructed of fiberglass-reinforced plastic
(NOTE: The following codes and standards may be wused to
comply with this subdivision: Underwriters Laboratories
Subject 971, "UL Listed Non-Metal Pipe"; Underwriters
Laboratories Standard 567, "Pipe Connectors for Flammable
and Combustible and LP Gas"; Underwriters Laboratories of
Canada Guide ULC-107, "Glass Fiber Reinforced Plastic Pipe
and Fittings for Flammable Liquids"; and Underwriters
Laboratories of Canada Standard CAN 4-5633-M81, "Flexible
Underground Hose Connectors'.)

The piping is constructed of steel and cathodically
protected in the following manner:

(1) The piping 1is coated with a suitable dielectric
material;

(2) Field-installed cathodic protection systems are
designed by a corrosion expert;

(3) Impressed current systems are designed to allow
determination of current operating status as required
in subsection 3 of section 33-24-08-21; and

(4) Cathodic protection systems are operated and
maintained in accordance with section 33-24-08-21 or
guidelines established by the department (NOTE: The
following codes and standards may be used to comply
with this subdivision: National Fire Protection
Association Standard 30, "Flammable and Combustible
Liquids Code"; American  Petroleum Institute
Publication 1615, ‘“Installation of Underground
Petroleum Storage Systems"; American Petroleum
Institute Publication 1632, "Cathodic Protection of
Underground Petroleum Storage Tanks and Piping
Systems"; and National Association of Corrosion
Engineers Standard RP-01-69, "Control of External
Corrosion on Submerged Metallic Piping Systems".);

The piping is constructed of metal without additional
corrosion protection measures provided that:

(1) The piping is installed at a site that is determined
by a corrosion expert to not be corrosive enough to
cause it to have a release due to corrosion during
its operating life; and

(2) Owners and operators maintain records that

demonstrate compliance with the requirements of
paragraph 1 for the remaining 1life of the piping
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(NOTE: National Fire Protection Association
Standard 30, "Flammable and Combustible Liquids
Code"; and National Association of Corrosion
Engineers Standard RP-01-69, "Control of External
Corrosion on Submerged Metallic Piping Systems", may
be used to comply with this subdivision.);

The piping construction and corrosion protection are
determined by the department to be designhed to prevent the
release or threatened release of any stored regulated
substance in a manner that is no less protective of human
health and the environment than the requirements 1in
subdivisions a through c.

3. Spill and overfill prevention equipment.

a.

Except as provided in subdivision b, to prevent spilling
and overfilling associated with product transfer to the
underground storage tank system, owners and operators must
use the following spill and overfill prevention equipment:

(1) Spill prevention equipment that will prevent release
of product to the environment when the transfer hose
is detached from the fill pipe (for example, a spill
catchment basin); and

(2) Overfill prevention equipment that will:

(a) Automatically shut off flow into the tank when
the tank is no more than ninety-five percent
full; or

(b) Alert the transfer operator when the tank is no
more than ninety percent full by restricting the
flow 1into the tank or triggering a high-level
alarm+ ; or

{c) Restrict flow thirty minutes prior to
overfilling, alert the operator with a high
level alarm one minute before overfilling, or
automatically shut off flow 1into the tank so
that none of the fittings Jocated on top of the
tank are exposed to product due to overfilling.

Owners and operators are not required to use the spill and
overfill prevention equipment specified in subdivision a
if:

(1) Alternative equipment 1is used that is determined by
the department to be no less protective of human
health and the environment than the equipment
specified in paragraphs 1 and 2 of subdivision a; or
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History:

(2) The underground storage tank system is filled by
transfers of no more than twenty-five gallons [94.63
liters] at one time.

Installation. A1l tanks and piping must be properly installed
in accordance with a code of practice developed by a
nationally recognized association or independent testing
laboratory and in accordance with the manufacturer's
instructions.

(NOTE: Tank and piping system installation practices and
procedures described in the following codes may be wused to
comply with the requirements of this subsection: American
Petroleum Institute Publication 1615, "Installation of
Underground Petroleum Storage System'; Petroleum Equipment
Institute Publication RP100, "Recommended Practices for
Installation of Underground Liquid Storage Systems"; or
American National Standards Institute  Standard B31.3,
"Petroleum Refinery Piping"™, and American National Standards
Institute Standard B31.4, "Liquid Petroleum Transportation
Piping System".)

Certification of installation. A1l owners and operators must
ensure that one or more of the following methods of
certification, testing, or inspection is used to demonstrate
compliance with subsection 4 by providing a certification of
compliance on the underground storage tank notification form
in accordance with section 33-24-08-12:

a. The installer has been certified by the tank and piping
manufacturers;

b. The installer has been certified or licensed by the
department;

c. The installation has been inspected and certified by a
registered professional engineer with education and
experience in underground storage tank system
installation;

d. The installation has been inspected and approved by the
department;

e. Al work listed in the manufacturer's installation
checklists has been completed; or

f. The owner and operator have complied with another method
for ensuring compliance with  subsection 4 that is
determined by the department to be no less protective of
human health and the environment.

Effective December 1, 1989; amended effective April 1, 1992.

General Authority: NDCC 23-20.3-03, 23-20.3-04.1
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Law Implemented: NDCC 23-20.3-04.1

33-24-08-12. Notification requirements.

1.

Any owner who brings an underground storage tank system into
use after May &8, 1986, must within thirty days of bringing
such tank into wuse, submit, in the form prescribed in
appendix I, a notice of existence of such tank system to the
department.

(NOTE: Owners and operators of underground storage tank
systems that were in the ground on or after May 8, 1986,
unless taken out of operation on or before January 1, 1974,
were required to notify the designated state or Tlocal agency
in accordance with the Hazardous and Solid Waste Amendments of
1984, Public Law 98-616, on a form published by the
environmental protection agency on November 8, 1985, (50
federal register 46602) unless notice was given pursuant to
section 103(c) of the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980. Owners and operators
who have not complied with the notification requirements may
use portions I through VI of the notification form contained
in appendix I.)

Owners required to submit notices under subsection 1 must
provide notices to the department for each tank they own.
Owners may provide notice for several tanks wusing one
notification form, but owners who own tanks TJlocated at more
than one place of operation must file a separate notification
form for each separate place of operation.

Notices required to be submitted under subsection 1 must
provide all of the information in sections + I through 9 VI of
the prescribed form for each tank for which notice must be
given.

A1l owners and operators of new underground storage tank
systems must certify in the notification form compliance with
the following requirements:

a. Installation of tanks and piping under subsection 5 of
section 33-24-08-10;

b. Cathodic protection of steel tanks and piping under
subsections 1 and 2 of section 33-24-08-10;

c. Financial responsibility under sections 33-24-08-80
through 33-24-08-101; and

d. Release detection under sections 33-24-08-31 and
33-24-08-32.
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History:

Beginning October 24, 1988, any person who sells a tank
intended to be used as an underground storage tank must notify
the purchaser of such tank of the owner's notification
obligations under subsection 1. The form provided in
appendix II may be used to comply with this requirement.

A1l owners and operators of new underground storage tank
systems must ensure that the installer certifies in the
notification form that the methods used to install the tanks
and piping complies with the requirements in subsection 4 of
section 33-24-08-10.

Effective December 1, 1989; amended effective April 1, 1992.

General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23~-20.3-04.1

33-24-08-30. General release detection requirements for all
underground storage tank systems.

1.

Owners and operators of new and existing underground storage
tank systems must provide a method, or combination of methods,
of release detection that: ‘

a. Can detect a release from any portion of the tank and the
connected underground piping that routinely contains
product;

b. Is installed, calibrated, operated, and maintained in
accordance with the manufacturer's instructions, including
routine maintenance and service checks for operability or
running condition; and

c. Meets the performance requirements in section 33-24-08-33
or 33-24-08-34, with any performance claims and their
manner of determination described in writing by the
equipment manufacturer or installer. In addition, methods
used after Pecember 225 1998+ the date shown in the
following table corresponding with the specified method
except for methods permanently installed prior to that
date, must be capable of detecting the 1leak rate or
quantity specified for that method in subsections 25 35
and 4 of section 35246635 or subsectionms + and 2 of
section 332466834 the corresponding section of the rule
(also shown in the table) with a probability of detection
(Pd) of ninety-five hundredths and a probability of false
alarm (Pfa) of five hundredths.

Date after which Pd/Pfa

Method Section must be demonstrated

Manual Tank Gauging 33-24-08-33-02 December 22, 1990
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Tank Tightness Testing 33-24-08-33-03 December 22, 1990

Automatic Tank Gauging 33~-24-08-33-04 December 22, 1990
Automatic Line Leak Detectors 33-24-08-34-01 September 22, 1991
Line Tightness Testing 33-24-08-34-02 December 22, 1990

2. When a release detection method operated in accordance with
the performance standards in  sections  33-24-08-33 and
33-24-08-34 indicates a release may have occurred, owners and
operators must notify the department in accordance with
sections 33-24-08-40 through 33-24-08-43.

3. Owners and operators of all underground storage tank systems
must comply with the release detection requirements of this

section by December twenty-second of the year listed in the
following table:

Schedule for Phase-in of Release Detection

Year when release detection is required
(by December 22 of the year indicated)

Year system was installed 1989 1990 1991 1992 1993
Before 1965 or date unknown RD p

1965-1969 P/RD

1970-1974 p RD

1975-1979 p RD
1980-1988 p RD

New tanks (after December 22) immediately upon installation.

P = Must begin release detection for all pressurized piping in accordance
with subdivision a. of subsection 2. of section 33-24-08-31 amd
RD = Must begin release detection for tanks and suction piping in accordance
with subsection 1. of section 33-24-08-31, subdivision b. of
subsection 2. of section 33-24-08-31, and section 33-24-08-32.

4. Any existing underground storage tank system that cannot apply
a method of release detection that complies with the
requirements of this section must complete the closure
procedures in sections 33-24-08-60 through 33-24-08-64 by the
date on which release detection 1is required for that
underground storage tank system under subsection 3.

History: Effective December 1, 1989; amended effective April 1, 1992.
General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-81. Financial responsibility compliance dates. Owners
of petroleum underground storage tanks are required to comply with the
requirements of sections 33-24-08-80 through 33-24-08-102 by the
following dates:

117



A1l petroleum marketing firms owning one thousand or more
underground storage tanks and all other wunderground storage
tank owners that report a tangible net worth of twenty million
dollars or more to the United States securities and exchange
commission, dun and bradstreet, the energy information
administration, or the rural electrification administration -
January 24, 1989, except that compliance with subsection 2 of
section 33-24-08-84 is required by July 24, 1989.

A1l petroleum marketing firms owning one hundred to nine

hundred ninety-nine underground storage tanks - October 26,
1989.

A1l petroleum marketing firms owning thirteen to ninety-nine
underground storage tanks at more than one facility -
April 26, 3996 1991.

A1l petroleum underground storage tank owners not described in

subsection 1, 2, or 3, 4mcuding excluding all Tocal
government entities - ectober 26+ +996¢ December 31, 1992.

A1l local government entities =~ one year from the date of

History:

promulgation by the environmental protection agency of
additional mechanisms for use by local government entities to
comply with financial responsibility requirements for
underground storage tanks containing petroleum.

Effective December 1, 1989; amended effective April 1, 1992.

General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-82. Definitions (financial responsibility). When used
in sections 33-24-08-80 through 33-24-08-102, the following terms have
the meanings given below:

1.

"Accidental release" means any sudden or nonsudden release of
petroleum from an underground storage tank that results in a
need for corrective action or compensation for bodily injury
or property damage, or both, neither expected nor intended by
the tank owner or operator.

"Bodily injury" has the meaning given to this term by
applicable state law; however, this term does not include
those 1iabilities which, consistent with standard insurance
industry practices, are excluded from coverage in liability
insurance policies for bodily injury.

"Controlling interest" means direct ownership of at Teast
fifty percent of the voting stock of another entity.

"Department" means the North Dakota state department of health
and consolidated laboratories.
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10.

"Financial reporting year" means the latest consecutive
twelve-month period for which any of the following reports
used to support a financial test is prepared:

a. A 10-K report submitted to the securities and exchange
commission;

b. An annual report of tangible net worth submitted to dun
and bradstreet; or

c. Annual reports  submitted to the energy information
administration or the rural electrification
administration. "Financial reporting year" may thus
comprise a fiscal-year or a calendar-year period.

"Legal defense cost" is any expense that an owner or operator
or provider of financial assurance incurs in defending against
claims or actions brought:

a. By the environmental protection agency or a state to
require corrective action or to recover the costs of
corrective action;

b, By or on behalf of a third party for bodily injury or

property damage caused by an accidental release; or

c. By any person to enforce the terms of a financial
assurance mechanism.

"Occurrence" means an accident, dincluding continuous or
repeated exposure to conditions, which results in a release
from an underground storage tank. (NOTE: This definition is
intended to assist in the understanding of these rules and 1is
not intended either to limit the meaning of “occurrence" in a
way that conflicts with standard insurance usage or to prevent
the use of other standard dinsurance terms in place of
"occurrence".)

"Owner or operator", when the owner or operator are separate
parties, refers to the party that is obtaining or has obtained
financial assurances.

"Petroleum marketing facilities" include all facilities at
which petroleum is produced or refined and all facilities from
which petroleum 1is sold or transferred to other petroleum
marketers or to the public.

"Petroleum marketing firms" are all firms owning petroleum
marketing facilities. Firms owning other types of facilities
with underground storage tanks as well as petroleum marketing
facilities are considered to be petroleum marketing firms.
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11.

12.

13.

14.

15.

"Property damage" has the meaning given this term by
applicable state law. This term does not include those
liabilities which, consistent with standard insurance industry
practices, are excluded from coverage in Tliability insurance
policies for property damage. However, such exclusions for
property damage shall not include corrective action associated
with releases from tanks which are covered by the policy.

"Provider of financial assurance"” means an entity that
provides financial assurance to an owner or operator of an
underground storage tank through one of the mechanisms listed
in sections 33-24-08-85 through 33-24-08-93, including a
guarantor, insurer, risk retention group, surety, issuer of a
letter of credit, issuer of a state-required mechanism, or a
state.

"Substantial business relationship" means the extent of a
business relationship necessary under applicable state law to
make a guarantee contract issued incident to that relationship
valid and enforceable. A guarantee contract 1is  issued
"incident to that relationship" if it arises from and depends
on existing economic transactions between the guarantor and
the owner or operator.

"Tangible net worth" means the tangible assets that remain
after deducting 1liabilities; such assets do not include
intangibles such as goodwill and rights to patents or
royalties. For purposes of this definition, "assets" means
all existing and all probable future economic benefits
obtained or controlled by a particular entity as a result of
past transactions.

"Termination" under subdivisjons a and b of subsection 2 of

History:

section 33-24-08-87 means only those changes that could result
in a gap 1in coverage as where the insured has not obtained

substitute coverage or has obtained substitute coverage with a
different retroactive date than the retroactive date of the

original policy.

Effective December 1, 1989; amended effective April 1, 1992.

General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-87. Insurance and risk retention group coverage.

1.

An owner or operator may satisfy the requirements of section
33-24-08-83 by obtaining 1iability insurance that conforms to
the requirements of this section from a qualified insurer or
risk retention group. Such insurance may be in the form of a
separate insurance policy or an endorsement to an existing
insurance policy.
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Each insurance policy must be amended by an endorsement worded
as specified in subdivision a, or evidenced by a certificate
of insurance worded as specified in subdivision b, except that
instructions in brackets must be replaced with the relevant
information and the brackets deleted:

a. Endorsement

Name: [name of each covered location]

Address: [address of each covered location]

Policy Number:
Period of Coverage: [current policy period]

Name of [Insurer or Risk Retention Group]

Address of [Insurer or Risk Retention Group]:

Name of Insured:
Address of Insured:

Endorsement:

1.

This endorsement certifies that the policy to which
the endorsement 1is attached provides 1iability
insurance covering the following underground storage
tanks:

[List the number of tanks at each facility and
the name(s) and address(es) of the facility(ies)
where the tanks are located. If more than one
instrument is used to assure different tanks at
any one facility, for each tank covered by this
instrument, list the tank identification number
provided in the notification submitted pursuant
to section 33-24-08-12, and the name and address
of the facility.]

for [insert: '"taking corrective action" and/or
"compensating third parties for bodily injury and
property damage caused by" either "sudden accidental
releases” or "nonsudden accidental releases" or
"accidental releases"; in accordance with and subject
to the limits of liability, exclusjons, conditions,
and other terms of the policy; if coverage is

different for different tanks or locations, indicate
the type of coverage applicable to each tank or
location] arising from operating the underground
storage tank(s) identified above.

The limits of liability are [insert the dollar amount
of the "each occurrence" and "annual aggregate"
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limits of the Insurer's or Group's liability; if the
amount of coverage is different for different types
of coverage or for different underground storage
tanks or locations, indicate the amount of coverage
for each type of coverage and/or for each underground
storage tank or location], exclusive of legal defense
costs, which are subject to a separate limit under
the policy. This coverage is provided under [policy
number]. The effective date of said policy is
[date].

The insurance afforded with respect to such
occurrences is subject to all of the terms and
conditions of the policy; provided, however, that any
provisions inconsistent with subsections a through e
of this paragraph 2 are hereby amended to conform
with subsections a through e;

a. Bankruptcy or insolvency of the insured shall
not relieve the ["Insurer" or "Group"] of its
obligations wunder the policy to which this
endorsement is attached.

b. The ["Insurer" or "Group"] is liable for the
payment of amounts within any deductibile
applicable to the policy to the provider of
corrective action or a damaged third party, with
a right of reimbursement by the insured for any
such payment made by the ["Insurer" or "Group"].
This provision does not apply with respect to
that amount of any deductible for which coverage
is demonstrated under another mechanism or
combination of mechanisms as specified in
sections 33-24-08-85 through 33-24-08-92.

c. Whenever requested by the [department], the
["Insurer" or "Group"] agrees to furnish to the
[department] a signed duplicate original of the
policy and all endorsements.

d. Cancellation or any other termination of the
insurance by the ["Insurer" or "Group"]; except
for nonpayment of premium or misrepresentation
by the insured, will be effective only upon
written notice and only after the expiration of
sixty days after a copy of such written notice
is received by the insured. Cancellation for
nonpayment of premium or misrepresentation by
the insured will be effective only upon written
notice and only after expiration of a minimum of
ten days after a copy of such written notice is
received by the insured.
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[Insert for claims-made policies:

e. Fhe 4msurance covers ciaims for any occurrence
that commenced during the term of +the poltcy
that Ts discovered and reported to the
effective date of tihe cancetiation or
SermroTTTon 0T the peieeeod insurance
covers claims otherwise covered by the policy
that are reported to the ["Insurer" or "Group"]
within six months of the effective date of
cancellation or nonrenewal of the policy except
where the new or renewed policy has the same
retroactive date or a retroactive date earlier
than that of the prior policy, and which arise
out of any covered occurrence that commenced

after the policy retroactive date, if
applicable, and prior to such policy renewal or
termination date. Claims reported during such

extended reporting period are subject to the
terms, conditions, limits, including limits of
liability, and exclusions of the policy.]

I hereby certify that the wording of this instrument is identical
to the wording in subdivision a of subsection 2 of section 33-24-08-87
and that the ["Insurer" or "Group"] 1is ["licensed to transact the
business of insurance or eligible to provide insurance as an excess or
surplus lines insurer in one or more states"].

[Signature of authorized representative of Insurer or Risk Retention Group]
[Name of person signing]

[Title of person signing], Authorized Representative of [name of Insurer or
Risk Retention Group]
[Address of Representative]
b. Certificate of insurance

Name: [name of each covered location]

Address: [address of each covered location]

Policy Number:
Endorsement (if applicable)
Period of Coverage: [current policy period]

Name of [Insurer or Risk Retention Group]

Address of [Insurer or Risk Retention Group]:

Name of Insured:
Address of Insured:

123



Certification:

1.

[Name of Insurer or Risk Retention Group], [the
"Insurer" or "Group"], as identified above, hereby
certifies that it has Jssued 1jability insurance
covering the following underground storage tank(s):

[List the number of tanks at each facility and
the name(s) and address(es) of the facility(ies)
where the tanks are located. If more than one
instrument is used to assure different tanks at
any one facility, for each tank covered by this
instrument, list the tank identification number
provided 1in the notification submitted pursuant
to section 33-24-08-12, and the name and address
of the facility.]

for [insert: "taking corrective action" and/or
"compensating third parties for bodily dinjury and
property damage caused by" either "sudden accidental
releases™ or '"nonsudden accidental vreleases" or
"accidental releases"; in accordance with and subject
to the limits of liabjlity, exclusions, conditions,
and other terms of the policy; if coverage 1is
different for different tanks or locations, indicate
the type of coverage applicable to each tank or
location] arising from operating the underground
storage tank(s) identified above.

The Timits of 1iability are [insert the dollar amount
of the "each occurrence” and "annual aggregate"
1imits of the Insurer's or Group's liability; if the
amount of coverage is different for different types
of coverage or for different underground storage
tanks or locations, indicate the amount of coverage
for each type of coverage and/or for each underground
storage tank or location], exclusive of legal defense
costs, which are subject to a separate limit under
the policy. This coverage is provided under [policy
number]. The effective date of said policy is
[date].

The ["Insurer' or "Group"] further certifies the
following with respect to the insurance described in
paragraph 1:

a. Bankruptcy or insolvency of the insured shall
not relieve the ["Insurer" or "Group"] of its
obligations wunder the policy to which this
certificate applies.
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The ["Insurer" or "Group"] is liable for the
payment of amounts within any deductible
applicable to the policy to the provider of
corrective action or a damaged third party, with
a right of reimbursement by the insured for any
such payment made by the ["Insurer" or "Group"].
This provision does not apply with respect to
that amount of any deductible for which coverage
is demonstrated under another mechanism or
combination of mechanisms as specified in
sections 33-24-08-85 through 33-24-08-92.

Whenever requested by the [department], the
["Insurer" or "Group"] agrees to furnish to the
[department] a signed duplicate original of the
policy and all endorsements.

Cancellation or any other termination of the
insurance by the ["Insurer" or "Group"], except
for nonpayment of premium or misrepresentation
by the insured, will be effective only upon
written notice and only after the expiration of
sixty days after a copy of such written notice
is vreceived by the insured. Cancellation for
nonpayment of premium or misrepresentation by
the insured will be effective only upon written
notice and only after expiration of a minimum of
ten days after a copy of such written notice is
received by the insured.

[Insert for claims-made policies:

€.

Fhe 4mrsurance covers ciaims for any occurrence
that commenced during the term of +he poisicy
that +s discovered and reported to the
effective date of the canceiliation or other
termination of +the poticy—+ The insurance
covers claims otherwise covered by the policy
that are reported to the ["Insurer" or "Group"]
within six months of the effective date of
cancellation or nonrenewal of the policy except
where the new or renewed policy has the same
retroactive data or a retroactive date earlier
than that of the prior policy, and which arise
out of any covered occurrence that commenced
after the policy retroactive data, if
applicable, and prior to such policy renewal or
termination data. Claims reported during such
extended reporting period are subject to the
terms, conditions, 1imits, including limits of
1iability, and exclusions of the policy.]
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I hereby certify that the wording of this instrument is identical
to the wording in subdivision b of subsection 2 of section 33-24-08-87
and that the ["Insurer' or "Group"] is ["licensed to transact the
business of insurance, or eligible to provide insurance as an excess or
surplus lines insurer, in one or more states"].

[Signature of authorized representative of Insurer]

[Type name]

[T'it1e]j Authorized Representative of [name of Insurer or Risk Retention
Group

[Address of Representative]

3. Each dinsurance policy must be issued by an insurer or a risk
retention group that, at a minimum, is Ticensed to transact
the business of insurance or eligible to provide insurance as
an excess or surplus lines insurer in one or more states.

History: Effective December 1, 1989; amended effective April 1, 1992.
General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-93. Standby trust fund.

1. An owner or operator using any one of the mechanisms
authorized by section 33-24-08-86, 33-24-08-88, or 33-24-08-89
must establish a standby trust fund when the mechanism is
acquired. The trustee of the standby trust fund must be an
entity that has the authority to act as a trustee and whose
trust operations are regulated and examined by a federal
agency or an agency of the state in which the fund is
established.

2. The following apply:

a. The standby trust agreement, or trust agreement, must be
worded as follows, except that instructions in brackets
are to be replaced with the relevant information and the
brackets deleted:

Trust Agreement

Trust agreement, the “Agreement", entered into as of [date] by
and between [name of the owner or operator], a [name of state]
[insert "corporation", ‘'partnership", '"association", or
"proprietorship"], the "Grantor", and [name of corporate
trustee], [insert "Incorporated in the state of "
or "a national bank"], the "Trustee".

tWhereas, the department has established certain regulations
applicable to the Grantor, requiring that an owner or operator
of an underground storage tank shall provide assurance that
funds will be available when needed for corrective action and
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third-party compensation for bodily injury and property damage
caused by sudden and nonsudden accidental releases arising
from the operation of the underground storage tank «This
paragraph +s onty applicabie +to the standby trust
agreement—>1+. The attached schedule A 1ists the number of
tanks at each facility and the name(s) and address(es) of the
facility(ies) where the tanks are located that are covered by
the standby trust agreement.

[Whereas, the Grantor has elected to establish [insert either
"a guarantee", "surety bond", or "letter of credit"] to
provide all or part of such financial assurance for the
underground storage tanks identified herein and is required to
establish a standby trust fund able to accept payments from
the instrument (This paragraph 1is only applicable to the
standby trust agreement.)];

[Whereas, the Grantor, acting through its duly authorized
officers, has selected the Trustee to be the trustee under
this agreement, and the Trustee is willing to act as trustee;

Now, therefore, the Grantor and the Trustee agree as follows:
Section 1. Definitions.
As used in this Agreement:

(a) The term "Grantor" means the owner or operator who enters
into this Agreement and any successors or assigns of the
Grantor.

(b) The term "Trustee" means the Trustee who enters into this
Agreement and any successor Trustee.

Section 2. Identification of the Financial Assurance
Mechanism.

This  Agreement pertains to the [identify the financial
assurance mechanism, either a guarantee, surety bond, or
lTetter of credit, from which the standby trust fund is
established to receive payments (This paragraph is only
applicable to the standby trust agreement.)].

Section 3. Establishment of Fund.

The Grantor and the Trustee hereby establish a trust fund, the
"Fund", for the benefit of [the department]. The Grantor and
the Trustee intend that no third party have access to the Fund
except as herein provided [The Fund is established 1initially
as a standby to receive payments and shall not consist of any
property.]. Payments made by the provider of financial
assurance pursuant to the [department's] instruction are
transferred to the Trustee and are referred to as the Fund,

127



together with all earnings and profits thereon, less any
payments or distributions made by the Trustee pursuant to this
Agreement. The Fund shall be held by the Trustee, IN TRUST,
as hereinafter provided. The Trustee shall not be responsible
nor shall it wundertake any responsibility for the amount or
adequacy of, nor any duty to collect from the Grantor as
provider of financial assurance, any payments necessary to
discharge any liability of the Grantor established by the
[department].

Section 4. Payment for ["Corrective Action" and/or "Third-
Party Liability Claims"].

The Trustee shall make payments from the Fund as [the
department] shall direct, 1in writing, to provide for the
payment of the costs of [insert: 'taking corrective action"
and/or '"compensating third-parties for bodily injury and
property damage caused by" either "sudden accidental releases"
or "nonsudden accidental releases" or "accidental releases"]
arising from operating the tanks covered by the financial
assurance mechanism identified in this Agreement.

The Fund may not be drawn upon to cover any of the following:

(a) Any obligation of [insert owner or operator] under a
workers' compensation, disability benefits, or unemployment
compensation law or other similar law;

(b) Bodily injury to an employee of [insert owner or operator]
arising from, and in the course of employment by [insert owner
or operator];

(c) Bodily injury or property damage arising from the
ownership, maintenance, use, or entrustment to others of any
aircraft, motor vehicle, or watercraft;

(d) Property damage to any property owned, rented, loaned to,
in the care, custody, or control of, or occupied by [insert
owner or operator] that is not the direct result of a release
from a petroleum underground storage tank;

(e) Bodily injury or property damage for which [insert owner
or operator] is obligated to pay damages by reason of the
assumption of liability in a contract or agreement other than
a contract or agreement entered into to meet the requirements
of section 33-24-08-83.

The Trustee shall reimburse the Grantor, or other persons as
specified by the [department], from the Fund for corrective
action expenditures and/or third-party 1liability claims in
such amounts as the [department] shall direct in writing. In
addition, the Trustee shall refund to the Grantor such amounts
as the [department] specifies in writing. Upon refund, such
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funds shall no longer constitute part of the Fund as defined
herein.

Section 5. Payments Comprising the Fund.

Payments made to the Trustee for the Fund shall consist of
cash and securities acceptable to the Trustee.

Section 6. Trustee Management.

The Trustee shall invest and reinvest the principal and income
of the Fund and keep the Fund 1invested as a single fund,
without distinction between principal and 1income, in
accordance with general investment policies and guidelines
which the Grantor may communicate in writing to the Trustee
from time to time, subject, however, to the provisions of this
section. In investing, reinvesting, exchanging, selling, and
managing the Fund, the Trustee shall discharge the duties of
the Trustee with respect to the trust fund solely in the
interest of the beneficiaries and with the care, skill,
prudence, and diligence under the circumstances then
prevailing which persons of prudence, acting in a Tlike
capacity and familiar with such matters, would use in the
conduct of an enterprise of a like character and with 1ike
aims; except that:

(i) Securities or other obligations of the Grantor, or any
other owner or operator of the tanks, or any of their
affiliates as defined in the Investment Company Act of 1940,
as amended, 15 U.S.C. 80a-2(a), shall not be acquired or held,
unless they are securities or other obligations of the federal
or a state government;

(i1) The Trustee is authorized to invest the Fund in time
or demand deposits of the Trustee, to the extent insured by an
agency of the federal or state government; and

(ii1) The Trustee 1is authorized to hold cash awaiting
investment or distribution uninvested for a reasonable time
and without 1iability for the payment of interest thereon.

Section 7. Commingling and Investment.
The Trustee is expressly authorized in its discretion:

(a) To transfer from time to time any or all of the assets of
the Fund to any common, commingled, or collective trust fund
created by the Trustee 1in which the Fund is eligible to
participate, subject to all the provisions thereof, to be
commingled with the assets of other trusts participating
therein; and
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(b) To purchase shares in any investment company registered
under the Investment Company Act of 1940, 15 U.S.C. 80a-1 et
seq., including one which may be created, managed,
underwritten, or to which investment advice is rendered or the
shares of which are sold by the Trustee. The Trustee may vote
such shares in its discretion.

Section 8. Express Powers of Trustee.

Without in any way Tlimiting the powers and discretions
conferred upon the Trustee by the other provisions of this
Agreement or by law, the Trustee is expressly authorized and
empowered:

(a) To sell, exchange, convey, transfer, or otherwise dispose
of any property held by it, by public or private sale. No
person dealing with the Trustee shall be bound to see to the
application of the purchase money or to inquire into the
validity or expediency of any such sale or other disposition;

(b) To make, execute, acknowledge, and deliver any and all
documents of transfer and conveyance and any and all other
instruments that may be necessary or appropriate to carry out
the powers herein granted;

(¢c) To register any securities held in the Fund in its own
name or in the name of a nominee and to hold any security in
bearer form or in book entry, or to combine certificates
representing such securities with certificates of the same
issue held by the Trustee in other fiduciary capacities, or to
deposit or arrange for the deposit of such securities in a
qualified central depository even though, when so deposited,
such securities may be merged and held in bulk in the name of
the nominee of such depository with other securities deposited
therein by another person, or to deposit or arrange for the
deposit of any securities issued by the United States
Government, or any agency or instrumentality thereof, with a
Federal Reserve bank, but the books and records of the Trustee
shall at all times show that all such securities are part of
the Fund;

(d) To deposit any cash in the Fund in interest-bearing
accounts maintained or savings certificates dissued by the
Trustee, 1in 1its separate corporate capacity, or in any other
banking institution affiliated with the Trustee, to the extent
insured by an agency of the federal or state government; and

(e) To compromise or otherwise adjust all claims in favor of
or against the Fund.

Section 9. Taxes and Expenses.
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A1l taxes of any kind that may be assessed or levied against
or in respect of the Fund and all brokerage commissions
incurred by the Fund shall be paid from the Fund. A1l other
expenses incurred by the Trustee 1in connection with the
administration of this Trust, including fees for 1legal
services rendered to the Trustee, the compensation of the
Trustee to the extent not paid directly by the Grantor, and
all other proper charges and disbursements of the Trustee
shall be paid from the Fund.

Section 10. Advice of Counsel.

The Trustee may from time to time consult with counsel, who
may be counsel to the Grantor, with respect to any questions
arising as to the construction of this Agreement or any action
to be taken hereunder. The Trustee shall be fully protected,
to the extent permitted by law, in acting upon the advice of
counsel.

Section 11. Trustee Compensation.

The Trustee shall be entitled to reasonable compensation for
its services as agreed upon in writing from time to time with
the Grantor. :

Section 12. Successor Trustee.

The Trustee may resign or the Grantor may replace the Trustee,
but such resignation or replacement shall not be effective
until the Grantor has appointed a successor trustee and this
successor accepts the appointment. The successor trustee
shall have the same powers and duties as those conferred upon
the Trustee hereunder. Upon the  successor trustee's
acceptance of the appointment, the Trustee shall assign,
transfer, and pay over to the successor trustee the funds and
properties then constituting the Fund. If for any reason the
Grantor cannot or does not act in the event of the resignation
of the Trustee, the Trustee may apply to a court of competent
jurisdiction for the appointment of a successor trustee or for
instructions. The successor trustee shall specify the date on
which it assumes administration of the trust in writing sent
to the Grantor and the present Trustee by certified mail ten
days before such change becomes effective. Any expenses
incurred by the Trustee as a result of any of the acts
contemplated by this Section shall be paid as provided in
Section 9.

Section 13. Instructions to the Trustee.
A1l orders, requests, and instructions by the Grantor to the
Trustee shall be in writing, signed by such persons as are

designated in the attached Schedule B or such other designees
as the Grantor may designate by amendment to Schedule B. The
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Trustee shall be fully protected in acting without inquiry in
accordance with the Grantor's orders, requests, and
instructions. All orders, requests, and instructions by the
[department] to the Trustee shall be in writing, signed by the
[department], and the Trustee shall act and shall be fully
protected in acting in accordance with such orders, requests,
and instructions. The Trustee shall have the right to assume,
in the absence of written notice to the contrary, that no
event constituting a change or a termination of the authority
of any person to act on behalf of the Grantor or the
[department] hereunder has occurred. The Trustee shall have
no duty to act in the absence of such orders, requests, and
instructions from the Grantor and/or the [department], except
as provided for herein.

Section 14. Amendment of Agreement.

This Agreement may be amended by an instrument in writing
executed by the Grantor and the Trustee, or by the Trustee and
[the department] if the Grantor ceases to exist.

Section 15. Irrevocability and Termination.

Subject to the right of the parties to amend this Agreement as
provided in Section 14, this Trust shall be irrevocable and
shall continue until terminated at the written direction of
the Grantor and the Trustee, or by the Trustee and the
[department], if the Grantor ceases to exist. Upon
termination of the Trust, all remaining trust property, Tess
final trust administration expenses, shall be delivered to the
Grantor.

Section 16. Immunity and Indemnification.

The Trustee shall not incur personal liability of any nature
in connection with any act or omission, made in good faith, in
the administration of this Trust, or in carrying out any
directions by the Grantor or the [department] issued in
accordance with this Agreement. The Trustee shall be
indemnified and saved harmless by the Grantor, from and
against any personal 1liability to which the Trustee may be
subjected by reason of any act or conduct in dits official
capacity, idincluding all expenses reasonably incurred in its
defense in the event the Grantor fails to provide such
defense.

Section 17. Choice of Law.
This agreement shall be administered, construed, and enforced
according to the laws of the state of [insert name of state],

or the Comptrolier of the Currency in the case of National
Association of banks.
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Section 18. Interpretation.

As wused in this Agreement, words in the singular include the
plural and words in the plural 1include the singular. The
descriptive headings for each section of this Agreement shall
not affect the interpretation or the legal efficacy of this
Agreement.

In Witness whereof the parties have caused this Agreement to
be executed by their respective officers duly authorized and
their corporate seals (if applicable) to be hereunto affixed
and attested as of the date first above written. The parties
below certify that the wording of this Agreement is identical
to the wording specified in subdivision a of subsection 2 of
section 33-24-08-93 as such regulations were constituted on
the date written above.

[Signature of Grantor]
[Name of the Grantor]
[Title]
Attest:
[Signature of Trustee]
[Name of the Trustee]
[Title]
[Seal]
[Signature of Witness]
[Name of the Witness]
[Title]
[Seal]

b. The standby trust agreement, or trust agreement, must be
accompanied by a formal certification of acknowledgment
similar to the following.

State of
County of

On this [date], before me personally came [owner or operator]
to me known, who, being by me duly sworn, did depose and say
that the owner or operator resides at [address], that the
owner or operator is [title] of [corporation], the corporation
described in and which executed the above instrument; that the
owner or operator knows the seal of said corporation; that the
seal affixed to such instrument is such corporate seal; that
it was so affixed by order of the Board of Directors of said
corporation; and that the owner or operator signed their name
thereto by like order.

[Signature of Notary Public]
[Name of Notary Public]

The department will instruct the trustee to refund the balance
of the standby trust fund to the provider of financial
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assurance if the department determines that no additional
corrective action costs or third-party liability claims will
occur as a result of a release covered by the financial
assurance mechanism for which the standby trust fund was
established.

4. An owner or operator may establish one trust fund as the

depository mechanism for all funds assured in compliance with
this section.

History: Effective December 1, 1989; amended effective April 1, 1992.
General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-95. Cancellation or nonrenewal by provider of financial
assurance.

1. Except as otherwise provided, a provider of financial
assurance may cancel or fajil to renew an assurance mechanism
by sending a notice of termination by certified mail to the
owner or operator.

a. Termination of a guarantee, a surety bond, or a letter of
credit may not occur until one hundred twenty days after
the date on which the owner or operator receives the
notice of termination, as evidenced by the return receipt.

b, Termination of <dnsurances risk retewtion yrouwp coverages
after the date on which tire owmer vr operator receives the
Termination of insurance or risk retention group coverage,
except for nonpayment or misrepresentation by the insured,
or state-funded assurance may not occur until sixty days
after the date on which the owner or operator receives the
notice of termination, as evidenced by the return receipt.
Termination for nonpayment of premium or misrepresentation
by the insured may not occur until a minimum of ten days
after the date on which the owner or operator receives the
notice of termination, as evidenced by the return receipt.

2. If a provider of financial responsibility cancels or fails to
renew for reasons other than incapacity of the provider as
specified in section 33-24-08-96, the owner or operator must
obtain alternate coverage as specified in this section within
sixty days after receipt of the notice of termination. If the
owner or operator fails to obtain alternate coverage within
sixty days after receipt of the notice of termination, the
owner or operator must notify the department of such failure
and submit:
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a. The name and address of the provider of financial
assurance; '

b. The effective date of termination; and

c. The evidence of the financial assistance mechanism subject
to the termination maintained in accordance with
subsection 2 of section 33-24-08-97.

History: Effective December 1, 1989; amended effective April 1, 1992.
General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

STAFF COMMENT: Article 33-36 contains® all new material but is not
underscored so as to improve readability.

ARTICLE 33-36

EMERGENCY MEDICAL SERVICES PERSONNEL
TRAINING, TESTING, AND CERTIFICATION

Chapter
33-36-01 Emergency Medical Services Personnel
Training, Testing, and Certification
CHAPTER 33-36-01
EMERGENCY MEDICAL SERVICES PERSONNEL
TRAINING, TESTING, AND CERTIFICATION
Section
33-36~-01-01 Definitions
33-36-01-02 Emergency Medical Services Training Programs
33-36-01-03 Training, Testing, and Certification Standards
for Primary Certification Programs
33-36-01-04 Training, Testing, and Certification Standards
for Certification Scope Enhancement Programs
33-36-01-05 Revocation of Certification
33-36-01-06 Revocation Process
33-36-01-07 Hearing

33-36-01-01. Definitions. Words defined in North Dakota Century
Code chapter 23-27 have the same meaning in this chapter.

1. "Certification scope enhancement programs" means those
certification programs which add additional skills to or
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refresh existing skills obtained from the primary
certification programs.

2. "Department" means the state department of  health and
consolidated laboratories.

3. "Equivalent" means training of equal or greater value which
accomplishes the same results as determined by the department.

4. "National registry" means the national registry of emergency
medical technicians located in Columbus, Ohio.

5. "Prehospital emergency medical services personnel" are those
persons certified under the programs defined in this chapter.

6. "Primary certification programs" means those certification
programs which integrate a broad base of skills necessary to
perform within a level of the emergency medical services
system as determined by the department.

History: Effective April 1, 1992.

General Authority: NDCC 23-27-04.3
Law Implemented: NDCC 23-27-04.3

33-36-01-02. Emergency medical services training programs. The
department shall establish training, testing, and ~certification
requirements for the following emergency medical services programs:
1. Primary certification programs:
a. First responder;
b. Emergency care technician;
c. Emergency medical technician-basic;
d. Emergency medical technician-intermediate; and
e. Emergency medical technician-paramedic.
2. Certification scope enhancement programs:
a. Emergency medical services instructor;
b. Automatic defibrillation;
c. Manual defibrillation;

d. Intravenous maintenance;

e. Flight medical crew;
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f. Automobile extrication;

g. Automobile extrication instructor;

h. First responder-refresher;

i. Emergency medical technician-basic refresher;

Jj. Emergency medical technician-intermediate refresher; and
k. Emergency medical technician-paramedic refresher.

History: Effective April 1, 1992.
General Authority: NDCC 23-27-04.3
Law Implemented: NDCC 23-27-04.3

33-36-01-03. Training, testing, and certification standards for
primary certification programs. The department shall authorize the
conduct of courses, the testing of students, and the certification of
personnel when application has been made on forms provided and in the
manner specified by the department contingent on the following
requirements:

1. First responder:

a. Curriculum. The course curriculum must be that issued by
the United States department of transportation, national
highway traffic safety administration entitled "Emergency
Medical Services: First Responder Training Course".

b. Textbooks. The department shall publish a Tist of
approved textbooks.

c. Course coordinator. The course coordinator must be
certified by the department as an emergency medical
services 1instructor and must be currently certified as a
first responder or its equivalent.

d. Testing. The student must correctly answer at Jeast
seventy percent of the questions on a written examination
provided by the department and pass all stations of a
practical examination conducted by the course coordinator.
The practical examination must consist of no less than one
medical, one cardiopulmonary resuscitation, and one trauma
station.

e. Initial certification. The department shall issue initial
certification to persons who have completed an authorized
course and passed the testing process. Persons passing
the testing process between January first and June
thirtieth must be certified until December thirty-first of
the following year. Persons passing the testing process

137



between July first and December thirty-first must be
certified until December thirty-first of the second year.

f. Recertification. The department shall recertify for a
two-year period expiring on December thirty-first those
persons who have met one of the following requirements:
(1) Completion of sixteen hour North Dakota first

responder refresher course.

(2) Completion of a twenty-four hour emergency medical
technician-basic refresher course.

(3) Audit 1lessons two, three, four, five, seven, ten,
fourteen, and twenty-one of an emergency medical
technician-basic course consisting of twenty-five
hours.

Emergency care technician and emergency medical

technician-basic:

a.

Curriculum. The course curriculum must be that issued by
the United States department of transportation, national
highway traffic safety administration entitled "Emergency
Medical Technician-Ambulance National Standard
Curriculum", in the edition specified by the department.

Textbooks. The department shall publish a 1ist of
approved textbooks.

Course  coordinator. The course coordinator must be
certified by the department as an emergency medical
services instructor and must be currently certified as an
emergency care technician or its equivalent.

Testing. Students must pass the national registry's
written examination and a practical examination provided
by the department which meets the national registry's
standards in order to be eligible for certification. The
content of the practical examination must be determined by
the department, and the department shall establish
policies regarding retesting of fajled written and
practical examinations consistent with those established
by the national registry.

Emergency care technician initial certification. The
department shall dissue initial certification as an
emergency care technician to persons under the age of
eighteen who have completed an authorized course and
passed the testing process or those who have requested
reciprocity from another state with equivalent training.
Persons passing the testing process between January first
and June thirtieth must be certified until December
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thirty-first of the following year. Persons passing the
testing process between July first and December
thirty-first must be certified until December thirty-first
of the second year.

Emergency medical technician-basic initial certification.
A person eighteen years of age or older who has completed
an authorized course and passed the testing process shall
obtain certification from the national registry.

Recertification of emergency care technicians. The
department shall recertify for a two-year period expiring
on December thirty-first those persons who have met all of
the following requirements:

(1) Completion of a twenty-four hour emergency medical
technician-basic refresher course which includes the
American heart association's cardiopuimonary
resuscitation course c refresher or its equivalent,
answering correctly at least seventy percent of the
guestions on a written examination provided by the
department and passing a local practical examination
meeting the department's requirements.

(2) Completion of forty-eight hours of continuing
education as approved by the department or the
national registry.

Recertification of emergency medical technicians~basic.
Emergency medical technician-basics must be recertified by
the national registry recertification policies.

3. Emergency medical technician-intermediate:

a.

Student prerequisite certification. Students must be
certified as an emergency care technician or its
equivalent prior to testing.

Curriculum. The course curriculum must be that issued by
the United States department of transportation, national
highway traffic safety administration entitled "Emergency
Medical Technician-Intermediate National Standard
Curriculum", in the edition specified by the department.

Textbooks. The department shall publish a 1ist of
approved textbooks.

Course coordinator. The course coordinator must be
certified by the department as an emergency medical
services instructor and must be currently certified as an
emergency medical  technician-intermediate or its
equivalent.
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Testing. Students must pass the written and practical
examinations as provided by the national registry and
administered by the department in order to be eligible for
certification.

Emergency medical technician-intermediate initial
certification. A person eighteen years of age or older
who has completed an authorized course and passed the
testing process shall obtain certification from the
national registry. N

Recertification of emergency medical
technician-intermediate. Emergency medical
technician-intermediate must be recertified by the
national registry recertification policies.

Emergency medical technician~paramedic:

a.

Student prerequisite certification. Students must be
certified as an emergency care technician or its
equivalent prior to testing.

Curriculum. The course curriculum must be that issued by
the United States department of transportation, national
highway traffic safety administration entitled "Emergency
Medical Technician-Paramedic National Standard
Curriculum", in the edition specified by the department.

Textbooks. The department shall publish a 1ist of
approved textbooks.

Course  coordinator. The course coordinator must be
certified by the department as an emergency medical
services 1instructor and must be currently certified as an
emergency medical technician-paramedic or its equivalent.

Field internship. Courses must be required to provide a
minimum of three hundred hours of field internship
experience with a licensed advanced life support ambulance
service.

Testing. A student must pass the written and practical
examinations as provided by the national registry and
administered by the department in order to be eligible for
certification.

Emergency medical technician-paramedic initial
certification. A person eighteen years of age or older
who has completed an authorized course and passed the
testing process shall obtain certification from the
national registry.
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h. Recertification of emergency medical technician-paramedic.
An emergency medical technician-paramedic must be
recertified by the national registry recertification
policies.

History: Effective April 1, 1992.
General Authority: NDCC 23-27-04.3
Law Implemented: NDCC 23-27-04.3

33-36-01-04. Training, testing, and certification standards for
certification scope enhancement programs. The department  shall
authorize the conduct of courses, the testing of students, and the
certification of personnel when application has been made on forms
provided and in the manner specified by the department contingent on the
following requirements:

1. Automatic defibrillation:

a. Student prerequisite certification. Students must be
certified as a first responder or its equivalent, with
oxygen and suction training.

b. Curriculum. The course curriculum must be that issued by
the department entitled "Automatic Defibrillator:
Coordinator Handbook".

c. Textbooks. The textbook must be chapter twenty from the
advanced cardiac 1ife support textbook pub11shed by the
American heart association.

d. Course instructor. The course Jinstructor must be a
physician, registered nurse, or paramedic and must be
currently certified by the American heart association in
advanced cardiac life support.

e. Testing. The student must correctly answer at least
seventy percent of the questions on a written examination
provided by the department and pass all portions of a
practical examination conducted by the department. The
practical examination must consist of the automatic
defibrillation of a simulated cardiac arrest patient.

f. Initial certification. The department shall issue initial
certification to persons who have completed an authorized
course and passed the testing process. The certification
must expire one year from the date the practical and
written tests were passed. ‘

g. Recertification. The department shall recertify for a

one-year period those persons who have met all of the
following requirements:
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(1) Quarterly review of the automatic defibrillation
process conducted by a person trained at least to the
emergency care technician level and certified in
automatic defibrillation.

(2) Demonstration of skill competence to the squad's
medical director five to seven months after becoming
certified.

(3) Successful completion of the department's written and
practical examinations.

Manual defibrillation:

a.

Student prerequisite certification. A student must be
certified as an emergency care technician or its
equivalent.

Curriculum. The course curriculum must be that issued by
the department entitled "Manual Defibrillator/Monitor
Curriculum".

Course instructor. The course instructor must be a
physician, registered nurse, or paramedic and must be
currently certified by the American heart association in
advanced cardiac life support.

Testing. The student must correctly answer at least
seventy percent of the questions on a written examination
provided by the department and pass all portions of a
practical examination conducted by the department. The
practical examination must consist of the manual
defibrillation of a simulated cardiac arrest patient and
correctly identify eleven out of thirteen static cardiac
strips.

Initial certification. The department shall issue initial
certification to persons who have completed an authorized
course and passed the testing process. The certification
must expire one year from the date the practical and
written tests were passed.

Recertification. The department shall recertify for a
one-year period those persons who have met all of the
following requirements:

(1) Quarterly review of the manual defibrillation process
conducted by a person trained at least to the
emergency care technician Tevel and certified in
manual defibrillation.
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(2) Demonstration of skill competence to the squad's
medical director five to seven months after becoming
certified.

(3) Successful complietion of the department's written and
practical examinations.

Intravenous therapy maintenance:

a.

Student prerequisite certification. A student must be
certified as an emergency care technician or its
equivalent.

Curriculum. The course curriculum must be that issued by
the department entitled "EMT/ECT IV Maintenance Module".

Course 1instructor. The course instructor must be an
emergency medical technician-intermediate or its
equivalent.

Testing. The student must correctly answer at least

seventy percent of the questions on a written examination
provided by the department and pass all portions of a
practical examination provided by the department. The
practical examination must consist of performing
intravenous maintenance skills on a manikin.

Initial certification. The department shall issue initial
certification to persons who have completed an authorized
course and passed the testing process. Persons passing
the testing process between January first and June
thirtieth must be certified until December thirty-first of
that year. Persons passing the testing process between
July first and December thirty-first must be certified
until December thirty-first of the following year.

Recertification. The department shall recertify for a
one-year period those .persons who have completed the
department's one hour refresher course, written

examination, and practical examination.

Flight medical crew:

a.

Student prerequisite certification. An individual must be
enrolled as an emergency medical technician-paramedic
student or certified as an emergency medical
technician-paramedic or its equivalent.

Curriculum. The course curriculum must be that issued by
the United States department of transportation, national
highway traffic safety administration entitled "Air
Medical Crew National Standard Curriculum", in the edition
specified by the department.
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Course instructor. The department shall provide the
course instructor.

Initial certification. The department shall issue injtial
certification to persons who have completed an authorized
course. A person who has completed an authorized course
between January first and June thirtieth must be certified
until  December  thirty-first of the following year.
Persons passing the testing process between July first and
December thirty-first must be certified until December
thirty-first of the second year.

Recertification. The department shall recertify for a
two-year period those persons who have completed the
department's four hour refresher course or complete eight
hours of air medical related education.

Automobile extrication:

a.

Curriculum. The course curriculum must be that issued by
transportation rescue consultants, inc. entitled "The
Carbusters: Principles, Techniques and Handtools".

Course instructor. The course Jinstructor must be
certified by the department as an automobile extrication
instructor.

Testing. The student must correctly answer at least
seventy percent of the questions on a written examination
provided by the department.

Initial certification. The department shall issue initial
certification to persons who have completed an authorized
course and passed the testing process. Persons passing
the testing process between January first and June
thirtieth must be certified until December thirty-first of
the following year. Persons passing the testing process
between July first and December thirty-first must be
certified until December thirty-first of the second year.

Recertification. The department shall recertify for a
two-year period those persons who complete the
department's six hour refresher course or audit eight
hours of an initial course and pass the department's
written examination.

Automobile extrication instructor:

a.

Curriculum. The course curriculum must be that jssued by
transportation rescue consultants, dinc. entitled "The
Carbusters: Principles, Techniques and Handtools".
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Course instructor. The department shall provide the
course instructor.

Testing. The student must correctly answer at least
seventy percent of the questions on a written examination
provided by the department.

Initial certification. The department shall issue initial
certification to persons who have completed an authorized
course and passed the testing process. Persons passing
the testing process between January first and June
thirtieth must be certified until December thirty-first of
the following year. Persons passing the testing process
between July first and December thirty-first must be
certified until December thirty-first of the second year.

Recertification. The department shall recertify for a
two~year period those persons who have satisfactorily
conducted an automobile extrication course or have audited
eight hours of an automobile ‘extrication  instructor
course.

Emergency medical services instructor:

a.

Student prerequisite. An dindividual must be at Teast
eighteen years of age in order to be certified.

Curriculum. The course curriculum must consist of
thirty-two hours of training based on the curriculum
issued by the United States department of transportation,
national highway traffic safety administration entitled
"Emergency Medical Services Instructor Training Program, A
National Standard Curriculum", in the edition specified by
the department. The department shall determine which
training topics must be extracted from the curriculum to
comprise the thirty-two hours of training.

Course instructor. The course instructor must be provided
by the department.

Initial certification. The curriculum must be divided
into two 16-hour blocks of instruction and the department
shall dissue initial certification to persons for each
sixteen-hour block. Persons completing the first block of
instruction between January first and June thirtieth must
be certified until December thirty-first of that year.
Persons completing the first block of instruction between
July first and December thirty-first must be certified
until December  thirty-first of the following year.
Persons completing the second block of instruction must be
certified for an additional year beyond the expiration
date of the first block. The department may determine
equivalencies for either block of instruction.
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10.

Recertification. The department shall recertify for a
two-year period those persons who have completed the
department's eight hour refresher course or have audited
eight hours of an initial emergency medical services
instructor course.

First responder refresher:

a.

Curriculum.  The course curriculum must be that issued by
the United States department of transportation, national
highway traffic safety administration entitled "First
Responder Refresher Training Program National Standard
Curriculum", in the edition specified by the department.

Textbooks. The department shall publish a 1ist of
approved textbooks.

Course coordinator. The course coordinator must be
certified by the department as an emergency medical
services instructor and must be currently certified as a
first responder or its equivalent.

Testing. The student must correctly answer at least
seventy percent of the questions on a written examination
provided by the course coordinator and pass all stations
of a practical examination conducted by the course
coordinator. The practical examination must consist of no
less than one medical, one cardiopulmonary resuscitation,
and one trauma station.

Emergency medical technician-basic refresher:

a.

Curriculum, The course curriculum must be that issued by
the United States department of transportation, national
highway traffic safety administration entitled "EMT
Ambulance Refresher Training Program National Standard
Curriculum®, in the edition specified by the department.

Textbooks. The department shall publish a Tist of
approved textbooks.

Course coordinator. The course coordinator must be
certified by the department as an emergency medical
services instructor and must be currently certified as an
emergency care technician or its equivalent.

Testing. The student must correctly answer at least
seventy percent of the questions on a written examination
provided by the department and pass all stations of a
practical examination conducted by the course coordinator.

Emergency medical technician-intermediate refresher:
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11.

History:

a. Curriculum. The course coordinator shall select topics
consisting of twelve hours of training from the curriculum °
issued by the United States department of transportation,
national highway traffic safety administration entitled

"Emergency Medical Technician-Intermediate National
Standard Curriculum", in the edition specified by the
department.

b. Textbooks. The department shall publish a 1list of

approved textbooks.

c. Course coordinator. The course coordinator must be
certified by the department as an emergency medical
services instructor and must be currently certified as an
emergency medical . technician-intermediate or its
equivalent.

Emergency medical technician-paramedic refresher:

a. Curriculum. The course curriculum must be that issued by
the United States department of transportation, national
highway traffic safety administration entitled "“EMT
Paramedic Refresher Training Program National Standard
Curriculum", in the edition specified by the department.

b. Textbooks. The department shall publish a 1list of
approved textbooks,

c. Course coordinator. The course coordinator must be
certified by the department as an emergency medical
services instructor and must be currently certified as an
emergency medical technician-paramedic or its equivalent.

Effective April 1, 1992.

General Authority: NDCC 23-27-04.3
Law Implemented: NDCC 23-27-04.3

33-36-01-05. Revocation of certification. The department may
revoke the certification of a person who:

1.

Has represented themselves to others-as a physician, nurse, or
health care provider other than the highest 1level for which
they are certified.

Is incapable of properly performing the skills for which the
individual has been certified.

Performs a skill which exceeds those allowed by the
individual's level of certification.

147



4. Has been convicted of a felony for an offense which has a
direct bearing upon the person's ability to serve the public
in a capacity certified by this chapter.

5. Has been found by a court of law to be mentally incompetent.

History: Effective April 1, 1992.
General Authority: NDCC 23-27-04.3
Law Implemented: NDCC 23-27-04.3

33-36-01~06. Revocation process. The department may revoke an
jndividual's certification only after the individual has been:

1. Informed by the department of the allegations.
2. Informed of the department's investigation results.

3. Informed of the department's intent to revoke and provided a
notice of right to request hearing.

4. Provided the opportunity to request a hearing and rebut the
allegations.

History: Effective April 1, 1992.
General Authority: NDCC 23-27-04.3
Law Implemented: NDCC 23-27-04.3

33-36-01-07. Hearing. A request for hearing must be received by
the department no later than twenty days following the dindividual's
receipt of the allegations against the individual. If a hearing is
requested, the department will apply to the office of administrative
hearing for appointment of a hearing officer. The department will
notify any complainants and the accused of the date set for the hearing.
The hearing officer will conduct the hearing and prepare recommended
findings of fact and conclusions of law as well as a recommended order
for the department. The department shall notify the individual of its
findings in writing after receiving the attorney general's finding of
fact, conclusion of law, and recommended arder.

History: Effective April 1, 1992.

General Authority: NDCC 23-27-04.3
Law Implemented: NDCC 23-27-04.3
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MAY 1992

33-09-03-01. Definitions. The terms used throuwghout this chapter
untess otherwise dndicated by +the comtext- '"Replacement equipment"
means equipment which will be used instead of existing equipment which
is documented to be obsolete, or not serviceable. Such equipment may be
expected to possess expanded capabilities due to technical improvements
but will not provide expansion into new health services.

History: Effective November 1, 1987; amended effective May 1, 1992.
General Authority: NDCC 23-01-03, 23-17.2-05
Law Implemented: NDCC 23—7-2-92 23-17.2-05

33-09-03-03. Types of review - Procedures.

1. Full review. A full review must be conducted of each proposal
found subject wunder North Dakota Century Code section
23-17.2-03, wunless the proposal 1is found eligible for a
special review under provisions of subsection 2 of this
section.

a. Completed applications must be submitted to the
department. Each application must be accompanied by a fee
payable to the North Dakota state department of health and
consolidated laboratories as prescribed by North Dakota
Century Code section 23-17.2-09.

b. Applications received with appropriate fee will be
reviewed for completeness by the department within fifteen
working days of receipt. Each application must address
the state health plan, each of the criteria for review and
each of the policy issues stated in section 33-09-03-04,
and must include documentation of assertions found in the
application. Submissions of requested additional
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information will be reviewed for completeness within
fifteen working days of receipt. The department must deem
the application complete or request necessary additional
information from the applicant by the fifteenth working
day. Such additional information must include
documentation of assertions found in the application. No
information may be required of an applicant which 1is not
reasonably related to the state health plan, criteria for
review, or policy issues specified in section 33-09-03-04
and necessary to perform review of the application.

Written notice that an application has been deemed
complete will be provided to the applicant and must be
published in one or more newspapers of general circulation
within the affected service area. The notice must
include:

(1) The name and address of the applicant, and a
description of the proposal and its estimated costs.

(2) The proposed schedule for review.

(3) The time and manner by which affected persons may
request an informal Tlocal hearing to provide
additional information concerning the application.

(4) The date of notice shall be the date of earliest
publication or fourteen days following the date on
which the application is deemed complete, whichever
comes first.

The department will have ninety days from the date of
notice of completeness to conduct a review of the
application based on criteria specified 1in section
33-09-03-04. The ninety-day-review period may be extended
with concurrence of the applicant and the department.
Recommendations of the department will be communicated to
the applicant and to the health council.

The health council may, at its option for the purpose of
simultaneous consideration of T1like applications, delay
consideration of certain applications. In  such
circumstances, the health council shall specify to the
applicant a date certain by which the application will be
considered. In no case will the health council cause
consideration of any application to be delayed more than
one hundred eighty days without the consent of the
applicant.

The health council will, except 1in cases described in
subdivision e of subsection 1 of section 33-09-03-03, make
its determination at the next scheduled meeting following
completion of the department's review. The department
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will cause the determination and the basis for the
determination to be communicated to the applicant in
writing. This communication will be made within five
working days of the date of determination. Written notice
of the determination must be published in one or more
newspapers of general circulation within the affected
service area. The notice must include:

(1) The name and address of the applicant and a
description of the proposal and its proposed costs.

(2) The determination of the health council.

(3) The time and manner by which affected persons may
request a hearing conducted under North Dakota
Century Code chapters 28-32 and 23-17.2 for
reconsideration of the health council's
determination.

(4) The manner in which additional information concerning
the application or the reconsideration process may be
obtained.

(5) Affected persons will have a minimum of fifteen days
to respond following eariiest publication of the
notice.

Special review. The department may issue, but not deny,
certificates of need for proposals which qualify. Special
reviews will be conducted based on information obtained
through the notification of intent form and any supplemental
information required by the department to verify qualification
under the following circumstances:

a.

Emergency or circumstances beyond the control of the
applicant.

Elimination or prevention of imminent safety hazards as
defined by federal, state, or 1local fire, building, or
1ife safety codes, rules, or regulations.

Compliance with state licensure, accreditation, or federal
certification standards or building requirements for
handicapped accessibility required to continue
reimbursement for existing services under title XVIII or
title XIX of the Social Security Act, or under North
Dakota Century Code chapters 50-01 or 50-06.

Cost overruns experienced in implementation of a proposal
which exceed by ten percent or more the capital
expenditure approved and specified in any certificate of
need and which are not precipitated by a change 1in the
scope of the project.
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e. Projects mandated by state law, 'with need established
through the 1legislative process as indicated by the
appropriation of funds for implementation.

f. Acquisition and installation of replacement equipment if
the equipment to be replaced meets applicable standards
for minimum utilization adopted by the health council.

g. Refinancing of existing debt which does not create
additional capital except debt service reserve held in
restricted capital accounts or capitalized costs of bond
issuance.

History: Effective November 1, 1980; amended effective May 1, 1992.
General Authority: NDCC 23-01-03, 23-17.2-05
Law Implemented: NDCC 23-17.2-05

33~-09-03~-04. State health plan - Criteria for review - Policy
issues. The health council will base 1its consideration of each
application subject to full review on the department's review of the
proposal and on the record of administrative proceedings held on the
application. TFhe review criteria for consideration of applications
4nciude the following- Complex applications may, at the discretion of
the department, be divided into major components, each of which will be
reviewed separately. Any such division will be communicated to the
applicant as part of the notice of purview determination required by
subsection 3 of section  33-09-03-02. Proposal  modification or
redefinition following the notice of purview determination, but
preceding the notice that an application has been deemed complete
required by subdivision ¢ of subsection 1 of section 33-09-03-03, may
require change in the division of the application by the department.
Any such change in division will be communicated to the applicant as
part of the notice that the application has been deemed compliete. If an
application is subdivided for review by the department, the applicant
may provide written notice to the department of preference that the
application be considered 1in its entirety rather than its components.
Such notice must include the applicant's rationale for preferring the
consideration to be as a whole and must be received by the department
within fifteen working days of the mailing date of the notice deeming
the application complete. Pursuant to subsection 4 of North Dakota
Century Code section 23-17.2-11, the health council may consider the
application as a whole, by major components, or may condition the
approval of an application in any other manner the council deems
appropriate.

1. The relationship of <the proposatr Finding. For each
application or major component of an application, the health
council must make a finding of consistent or inconsistent with
the state health plan or any applicable document adopted by
the health council as an addendum or appendix to the state
health plan.
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2. Criteria for review. The health council must make a finding
of consistent, inconsistent, or not applicable for each of the
following criteria, in relation to each application or major
component of an application. An application or major
component of the application must be found consistent with all
criteria which are found applicable to the application in
order to be approved by the health council.

a. The meed that the population served or to be served has a
need for the services proposed to be offered or expanded
based upon the following:

(1) Changes in the health needs of population within the
identified service area.

(2) Unavailability of alternative existing facilities or
resources.

(3) Obsolescence of existing facilities or equipment.

(4) Absence of adequate space or facilities to conduct a
needed new or existing service.

(5) Requirement for recruitment of qualified personnel to
respond to the needs of persons residing in the
service area.

(6) Regulatory or accreditation requirements.

(7) Evidence that the proposal will reduce or prevent
harm to the population intended to be served by the

proposal.

b. Any additional costs dincurred to implement a proposal
which result in increased charges to the public will:

(1) Provide improved access to needed services;

(2) Maintain access to needed services that would
otherwise be lost; or

(3) Improve the value of needed services sufficiently to
warrant the increased charges.

proposat—

c. The applicant has actively explored alternatives to the
proposal including:

(1) Consideration of alternative uses of resources that
may be more beneficial to the population intended to
be served; and
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4~ (2) The Consideration of the availability of less costly
or more effective alternative resources means for
providing the services to be offered, expanded,
reduced, or relocated.

3. Policy issues. The health council must consider the following
policies or practices and where appropriate may require
adoption of such policies and practices as a condition for an
approved certificate of need.

6- a. The comtribution of +he proposed service or facility 4n
will contribute to meeting the health-related needs of
persons or groups which have traditionally experienced
difficulty in obtaining equal access to health services.

8- b. The demonstration of avaitabitity of resources including
plant, personnel, appropriate ancillary or support
services, and funds for acquisition and operation are
sufficient to reasonably ensure compliance with applicable
state 1licensing and federal certification requirements
upon implementation of the proposal.

to be offereds and on the overall cost of health care to North
Pakotans—

+6— C. Speciatr The application proposes special innovations in
the financing of health services that may favorably
infiuwence affect the price of services proposed.

+— d. Speciar The application proposes special innovations in
the delivery of health services that may improve patient
access or patient outcome.

+2- e. Speciar The proposed service or facility will address
special circumstances or needs of health professional
training programs or schools and health research programs
located in the affected service area.

History: Effective November 1, 1987; amended effective May 1, 1992.
General Authority: NDCC 23-01-03, 23-17.2-05
Law Implemented: NDCC 23-17.2-05
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STAFF COMMENT: Article 37-03.1 contains all new material but is not
underscored so as to improve readability.

ARTICLE 37-03.1

ADMINISTRATIVE HEARING AND APPEAL PROCEDURES FOR
DRIVER'S LICENSE SUSPENSION OR REVOCATION

Chapter
37-03.1-01 Administrative Hearings - Driver's License Suspension
or Revocation - Appeals to District Court

CHAPTER 37-03.1-01
ADMINISTRATIVE HEARINGS - DRIVER'S LICENSE SUSPENSION OR
REVOCATION - APPEALS TO DISTRICT COURT

Section

37-03.1-01-01 Definitions

37-03.1-01-02 Applicability

37-03.1-01-03 Informal Disposition of Administrative Appeal

37-03.1-01-04 Director to Conduct Hearing

37-03.1-01-05 Evidence

37-03.1-01-06 Testimony

37-03.1-01-07 Consideration of Information not Presented

at Formal Hearing

37-03.1-01-08 Record

37-03.1-01-09 Findings of Fact, Conclusions of Law, and
‘ Decision - Notice

37-03.1-01-10 Petition for Reconsideration
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37-03.1~-01=11 Who May Take Appeal
37-03.1-01-12 Certified Record on Appeal
37-03.1-01-13 Transmittal of Record on Appeal

37-03.1-01-01. Definitions. The definitions provided in North
Dakota Century Code title 39 apply to this article, and:

1. "Hearing officer" means the person designated by the director
to conduct the administrative hearing.

2. "Petitioner" means the party in interest requesting the
administrative hearing under North Dakota Century Code section
39-06-33.

History: Effective March 1, 1992.
General Authority: NDCC 39-06-33
Law Implemented: NDCC 39-06-33

37-03.1-01-02. Applicability. The procedures in this chapter
apply to administrative hearings arising under North Dakota Century Code
section 39-06-33, and North Dakota Administrative Code chapters 37-03-03
and 37-03-05. Any rule in chapter 37-03-03 or 37-03-05 pertaining to
the administrative hearing process prevails if in conflict with a
provision of this chapter.

History: Effective March 1, 1992.
General Authority: NDCC 39-06-33
Law Implemented: NDCC 39-06-33

37-03.1-01-03. Informal disposition of administrative appeal.
When not prohibited by statute or rule, an administrative appeal may be
disposed of, in whole or in part, by stipulation, settlement, waiver of
the hearing, default, or consent.

History: Effective March 1, 1992.
General Authority: NDCC 39-06-33
Law Implemented: NDCC 39-06-33

37-03.1-01-04. Director to conduct hearing. The director may
designate a hearing officer to conduct the hearing. The director or the
director's hearing officer has the authority to call and examine
witnesses, to examine records and other evidence, and to administer
oaths to witnesses. The director and the director's hearing officers
have the authority to issue subpoenas on behalf of the department or
upon the request of a party to the hearing, compelling the attendance
and testimony of witnesses or the production of documents or other items
described in the subpoena. The issuance of a subpoena for the
production of documents will be made only upon the submission of written
Justification for such documents. Witness fees, mileage, and related
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costs are payable at the rate payable in district court. The witness
fees, mileage, and related costs are to be paid by the party requesting
the witness's appearance, or the department if it requests the
appearance.

History: Effective March 1, 1992.
General Authority: NDCC 39-06-33
Law Implemented: NDCC 39-06-33

37-03.1-01-05. Evidence. Evidence will be admitted pursuant to
the North Dakota Rules of Evidence. Such rules may be waived by the
department, the director, or the director's hearing officers; however,
only relevant evidence is admissible. The petitioner must be informed
of the waiver prior to or at the hearing. All objections must be noted
in the record of the hearing. Only information and evidence offered,
admitted, and made part of the official record of the hearing may

be considered by the department, except as otherwise provided in this
chapter or by statute.

History: Effective March 1, 1992.
General Authority: NDCC 39-06-33
Law Implemented: NDCC 39-06-33

37-03.1-01-06. Testimony. All testimony at the hearing must be
given under ocath or affirmation. At the time of administering the oath
or affirmation, the hearing officer shall advise the witness of the
provisions of subsection 1 of North Dakota Century Code section
12.1-11-01 and of the maximum penalty for perjury.

History: Effective March 1, 1992.
General Authority: NDCC 39-06-33
Law Implemented: NDCC 39-06-33

37-03.1-01-07. Consideration of information not presented at
formal hearing. The department may avail itself of competent and
relevant information or evidence 1in its possession or furnished by
members of its staff, or secured from any person in the <course of an
independent investigation conducted by it, in addition to the evidence
presented at the hearing. It may do so after providing a copy of such
information or evidence to the petitioner, and, upon written request,
the petitioner must be given the opportunity to present additional
information or evidence and to cross-examine the person furnishing the
additional information or evidence. The request to present information
or evidence by the petitioner must be made in writing within ten days of
the mailing of the evidence to the petitioner. Any further testimony
must be taken at a hearing noticed in accordance with North Dakota
Century Code section 39-06-33.

History: Effective March 1, 1992.
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General Authority: NDCC 39-06-33
Law Implemented: NDCC 39-06-33

37-03.1-01-08. Record. A record must be made of all evidence
presented at the hearing. Oral testimony may be taken by a court
stenographer or by an electronic recording device. All evidence
presented at the hearing must be maintained by the department. A copy
of the electronic recording of the hearing will be furnished to the
party requesting the hearing upon written request and upon payment of
the uniform charge therefor.

1. For one cassette $10.00
2. Handling and postage 1.00
3. Exhibits, 8 1/2 x 11 .05 per page

4. Exhibits, others, at cost

If the oral testimony is taken by a court stenographer, the transcript
fee will be that charged by the court stenographer,

History: Effective March 1, 1992.
General Authority: NDCC 39-06-33
Law Implemented: NDCC 39-06-33

37-03.1-01-09. Findings of fact, conclusions of law, and decision
- Notice. Within thirty days after the evidence has been received,
briefs filed, and final statements made, the hearing officer must make
recommended findings of fact, conclusions of law, and decision to the
director. Within fifteen days after the receipt of the recommended
findings of fact, conclusions of law, and decision, the director or the
director's hearing officer shall by order adopt the recommendation of
the hearing officer or make separate findings of fact, conclusions of
law, and decision, dincluding therein the reason for rejecting the
recommendations of the hearing officer. Upon final disposition of the
matter, the department must furnish a copy of the decision to the
petitioner in accordance with subsection 3 of North Dakota Century Code
section 39-06-33.

History: Effective March 1, 1992.
General Authority: NDCC 39-06-33
Law Implemented: NDCC 39-06-33

37-03.1-01-10. Petition for reconsideration. The petitioner,
within fifteen days of the mailing of an adverse decision, may request
reconsideration of the matter. The petition must specifically state the
grounds for relief or a statement of any further showing to be made in
the matter. The petition must state if a rehearing is requested. The
petition constitutes a part of the record. The department may deny such
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petition or grant a rehearing upon such terms as it may prescribe. This
section does not 1imit the department's right to reopen any proceeding
under any continuing jurisdiction granted to it by law. Any rehearing
granted on a petition for reconsideration must be conducted pursuant to
this chapter. If the petition for reconsideration is denied, notice of
the denial must be given pursuant to North Dakota Century Code section
39-06-33.

History: Effective March 1, 1992.
General Authority: NDCC 39-06-33
Law Implemented: NDCC 39-06-33

37-03.1-01-11. Who may take appeal. The petitioner may appeal the
department's final decision as provided in North Dakota Century Code
section 28-32-15, except the time for the appeal is based upon the
notice given under North Dakota Century Code section 39-06-33, and
section 37-03.1-01-09.

History: Effective March 1, 1992.

General Authority: NDCC 39-06-33
Law Implemented: NDCC 39-06-33

37-03.1-01-12. Certified record on appeal. The certified record
must consist of:

1. A facsimile of the order giving rise to the hearing and a
printout of the electronic data supporting the order.

The request for hearing.

Notices of all proceedings.

W N

A1l prehearing notices and documents.

5. Any motions, briefs, petitions, or requests.
A statement of matters officially noticed.

7. The transcript of the hearing prepared by the person presiding
at the hearing, including all testimony taken, and any written
statements, exhibits, reports, memoranda, documents, or other
information or evidence considered before final disposition of
proceedings.

8. Any recommended findings of fact, conclusions of law, and
decision or final findings of fact, conclusions of 1law, and
decision.

9. Any information considered pursuant to section 37-03.1-01-07.

History: Effective March 1, 1992.
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General Authority: NDCC 39-06-33
Law Implemented: NDCC 39-06-33

37-03.1-01-13. Transmittal of record on appeal. The department
will prepare and transmit the record on appeal to the district court as
provided for in North Dakota Century Code section 28-32-17, without cost
to the party filing the appeal.

History: Effective March 1, 1992.
General Authority: NDCC 39-06-33
Law Implemented: NDCC 39-06-33

37-08-01-05. Minimum vision requirements and restrictions.
Applicants and operators requesting or maintaining a North Dakota
license or permit and who meet the following minimum vision standards,
as established by the drivers license and traffic safety division, shall
comply with the associated requirements and restrictions (which are
nonexclusive):

Minimum visual acuity Requirements and
g restrictions with or
without corrective or
special device.

1. 20/30 one-eyed individual (a, h, J).
2. 20/40 each eye (a).
3. 20/50 each eye (b, c, d).

4, 20/50 better eye
20/60 or less other eye (b, c, d, f).

5. 20/60 better eye
20/60 or less other eye (b, ¢, d, f, g).

6. 20/60 better eye
20/70 or less other eye (b, c, d, e, g).

7. Less than 20/60 better eye 'in each eye,
but better than 20/70 in each eye (b, c, d, e, g, h, 1).

8. 20/70 better eye
d’ e’ g, h’ 1.’

20/80 - 20/100 other eye (b, c,
k, 1).
9. 20/80 better eye
20/80 - 20/100 other eye (b, c, d, e, g, h, 1,
, 1).

16. Requirements and restriction code:
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a. Minimum vision without corrective lenses.

b. Corrective or special visual device (when required).
c. Daylight driving only.

d. Vision specialist recommendations.

e. Vision recheck within one year.

f. Vision recheck within two years.

g. Road test.

h. Field of view report:

(1) If the binocular horizontal visual field 140 degrees
or better - no operator's license restrictions.

(2) If the binocular horizontal visual field less than
140 degrees - operator's license restrictions.

(3) If the binocular horizontal visual field less than
120 degrees - no operator's license.

(4) If one-eyed applicant:
(a) A minimum horizontal visual field of 120 degrees:
Nasal - 50 degrees,
Temporal - 70 degrees.
(b) A minimum vertical field of:
Inferior - 50 degrees,
Superior - 25 degrees.

(¢) If the applicant's superior or inferior visual
field is impaired, the applicant's better eye
must meet the one-eyed vertical field criteria.

i. Report any eye disease or injury.

J. Outside mirror.

k. Class III noncommercial vehicles only.

1. Glare resistance and glare recovery (for daylight only).
History: Effective December 1, 1988; amended effective March 1, 1992.

General Authority: NDCC 28-32-02
Law Implemented: NDCC 39-06-03(7)
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STAFF COMMENT: Article 37-09 contains all new material but is not
underscored so as to improve readability.

ARTICLE 37-09
DISCLOSURE OF BODY DAMAGE TG MOTOR VEHICLE

Chapter
37-09-01 Application and Requirements of Disclosure

CHAPTER 37-09-01
APPLICATION AND REQUIREMENTS OF DISCLOSURE

Section

37-09-01-01 Definitions

37-09-01-02 Damage Disclosure Statement - Contents
37-09-01-03 Damage Disclosure Statement - When Required
37-09-01-04 Damage Verification Statement

37-09-01-05 Salvage and Junk Motor Vehicles

37-09-01-06 Damage Information Placed on Title
37-09-01-07 Effective Date of Chapter

37-09-01-01. Definitions. The definitions provided 1in North
Dakota Century Code title 39 apply to this article, except:

1. "Damage" 1is the change 1in the body or structure of a motor
vehicle, generally resulting from a vehicular crash or
accident, dincluding loss by fire, vandalism, weather, or
submersion in water, resulting in damage of three thousand

dollars or greater 1in one occurrence. The term does not
include body or structural modifications, normal wear and
tear, glass damages, hail damage, or items of normal

maintenance and repair.

2. "Motor vehicle" 1is exclusive of motorcycles, all-terrain
vehicles, snowmobiles, and house cars.

History: Effective April 1, 1992.
General Authority: NDCC 24-02-01.2, 39-02-03
Law Implemented: NDCC 39-05-17.2

37-09-01-02. Damage disclosure statement - Contents. The damage
disclosure statement must contain the name and address of the
transferor, a statement as to whether the motor vehicle has sustained
damage, and the name and address of the transferee. The damage
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disclosure statement must be completed, signed, and certified by the
transferor.

History: Effective April 1, 1992.
General Authority: NDCC 24-02-01.2, 39-02-03
Law Implemented: NDCC 39-05-17.2

37-09-01~-03. Damage disclosure statement - When required. A
damage disclosure statement must be completed prior to the transfer of
the title on all current year models of motor vehicles and those models
manufactured in the four years previous to the current model year.

History: Effective April 1, 1992.
General Authority: NDCC 24-02-01.2, 39-02-03
Law Implemented: NDCC 39-05-17.2

37-09-01-04. Damage verification statement. If the damage
disclosure statement reveals a damage, the transferor must complete a
damage verification statement. The damage verification statement must
provide for:

1. The title number, serial number or vehicle identification
number, make, model, and year of the motor vehicle.

2. A brief description of the cause of the damage and an
explanation of the nature of the damage sustained.

History: Effective April 1, 1992.
General Authority: NDCC 24-02-01.2, 39-02-03
Law Implemented: NDCC 39-05-17.2

37-09-01-05. Sailvage and Jjunk motor vehicles. Prior to the
transfer of title, a damage verification statement is required for all
motor vehicles titled pursuant to North Dakota Century Code section
39-05-20.2.

History: Effective April 1, 1992.
General Authority: NDCC 24-02-01.2, 39-02-03
Law Implenented: NDCC 39-05-17.2

37-09-01-06. Damage information placed on title. When a damage
verification statement has been filed, the North Dakota department of
transportation must record on the title to the damaged motor vehicle a
statement to the effect that the department records indicate that the
motor vehicle has sustained damage. This information must be placed on
all subsequent titles issued on the damaged motor vehicle.
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Additionally, a statement on vehicle damage may be entered on the
registration card for such vehicle.

History: Effective Arpil 1, 1992.
General Authority: NDCC 24-02-01.2, 39-02-03
Law Implemented: NDCC 39-05-17.2

37-09-01-07. Effective date of chapter. This chapter is
effective April 1, 1992, and is prospective in application.

History: Effective April 1, 1992.

General Authority: NDCC 24-02-01.2, 39-02-03
Law Implemented: NDCC 39-05-17.2
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38-07-02-05. Agreements and contracts.

1.

A1l contracts between schools and students must be on a form
approved by the superintendent.

A contract may not exceed a maximum of ten hours, or for truck
tractor, a maximum of three hundred twenty hours, of
behind-the-wheel training without execution of a new contract.
The contract must include:

a. The name, date of birth, and address of the student.

b. The kind of training provided.

c. Approved vehicles to be used for instruction.

d. The number of hours of instruction and the rate per hour.

e. The signature of the student or other authorized person,
or both.

f. The date of the contract.

A person may not be given Tlessons or any other service
relating to instruction of motor vehicle operation unless and
until a written contract has been executed between the school
and the student.

Each school shall file and maintain with the superintendent a
1ist of those persons authorized on behalf of the school to
execute contracts or renewal agreements and certificates of
enroliment and completion. A complete signature record form
must be filed with the superintendent for each person
authorized torsign the above-~listed documents for the school.
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5. No school may represent or agree orally or in writing to give
instruction until a driver license is obtained, to give free
lessons, or to offer premiums or provide discounts if a driver
license is not obtained.

6. No owner, operator, instructor, or other employee of a
commercial driver training school may:

a. Attempt to influence any decision of an examining officer
with respect to the licensing of any student of the school
or any other person.

b. Imply to the student or other person for any purpose their
ability to influence in any manner the driver Tlicense
examiners.

History: Effective December 1, 1988; amended effective April 1, 1992.
General Authority: NDCC 39-25-02
Law Implemented: NDCC 39-25-03

38-07-03-01. Vehicle safety standards. Each vehicle used for
driver training instruction must comply with all federal and state motor
vehicle safety standards for the model year of the vehicle and must have
the following equipment:

1. Dual control brakes. Not applicable in trucks for truck
driving schools.

2. Dual control clutch pedal, when applicable.

3. External vrearview mirrors on left and right sides of the
vehicle.

4. Padded dashboard and sun visors. Not applicable in trucks for
truck driving schools.

5. Seatbelts for each occupant of the vehicle.

6. Shoulder harnesses for front seat occupants if originally
equipped for such vehicles.

History: Effective December 1, 1988; amended effective April 1, 1992.
General Authority: NDCC 39-25-02
Law Implemented: NDCC 39-25-03

38-07-03-05. Vehicle inspection. All vehicles used for driver
training purposes. must pass a vehicle inspection immediately after
installation of dual control devices and periodically thereafter as may
be designated by the superintendent. The vehicle inspection must be
done by a person authorized by the superintendent. The license of a
commercial driver training school or instructor may be suspended at any
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time if a vehicle used for driver training purposes is not maintained
a safe operating condition.

History: Effective December 1, 1988; amended effective April 1, 1992.

General Authority: NDCC 39-25-02
Law Implemented: NDCC 39-25-02

38-07-04-01. Instructor requirements. An applicant for
commercial driver training instructor license shall:

1. Be a resident of the state of North Dakota, unless waived

in

by

the superintendent for good cause.

2. Be at least twenty-one years of age.

3. Read, write, and speak the English language.

4. Have normal peripheral vision, depth perception, and color

vision. Visual acuity of at least 20/40 in each eye, with
without corrective lenses.

or

5. Have been a licensed driver for three years, holding a valid

North  Dakota driver license unless waived by

the

superintendent for good cause, free from requirement to show
proof of financial responsibility, and have a satisfactory
driving record free from any conviction that would constitute
the basis for suspension or revocation of the dinstructor

license.

6. Submit with the application a certified copy of the
applicant's driving record dated not earlier than thirty days

prior to the receipt of application by the superintendent.

7. Not have been convicted of a crime involving moral turpitude.

8. Furnish the superintendent with +wo =ets one set
fingerprints and photographs and authorize investigation
determine if the applicant has a criminal record.

9. Pass a written and driver training road test for each class

of
to

of

license for which driver training is to be offered. The test
must have been developed and administered by the highway

department of transportation drivers license division.

The

superintendent may periodically require a licensed instructor

to submit to a written examination consisting of all or

any

part of the test specified in this section. The test must

include:
a. The operation of a motor vehicle.:

b. Traffic laws.
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c. -Road signs, laws and regulations, and other material
pertaining to and affecting the driver, traffic, and motor
vehicle.

10. Be 1in good physical and mental health, and having no illness
or condition that would render the applicant unable to safely
perform the duties as an dinstructor. The applicant shall
submit to a physical examination by a licensed physician and a
certificate must accompany the application.

11. Instructor preparation:

a. Hold a valid North Dakota driver education certificate
issued by the department of public instruction; or

b. Have successfully completed an approved preparation course
or courses for commercial driver education instructors.

History: Effective December 1, 1988; amended effective April 1, 1992.
General Authority: NDCC 39-25-02
Law Implemented: NDCC 39-25-04

38-07-04-03. Driver license requirement. Instructors must at all
times, while giving behind-the-wheel or ‘"on-street on-cycle"
instruction, carry a valid North Bakota driver license applicable to the
type of vehicle for which instruction is being conducted.

History: Effective December 1, 1988; amended effective April 1, 1992.
General Authority: NDCC 39-25-02
Law Implemented: NDCC 39-25-04

38-07-05-04. Behind-the-wheel and on-cycle instruction.

1. Instruction may be provided on machines which simulate driving
conditions only when the use of such machines has been
specifically approved as a part of the curriculum of
behind-the-wheel training by the superintendent.

2. Instructors shall ensure that seatbelts are in use at all
times while instruction is being given behind the wheel of a
motor vehicle.

3. Instructors shall ascertain that the student is in possession
of a valid North Bakota driver instruction permit or driver
license prior to giving behind-the-wheel instruction.

4. Instruction for class £ A and class # B, C type vehicles may

be given only when specifically approved by the
superintendent.
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5. Instructors must at all times, while giving behind-the-wheel
or "on-street on-cycle" instruction, ensure that students do
not violate any traffic law, rule, regulation, sign, or street
marking governing the operation of a motor vehicle.

6. When the student has satisfactorily completed at least six
hours of behind-the-wheel instruction, the authorized school
operator or instructor shall furnish the student a certificate
of completion to that effect.

7. Instruction may not be given on routes used for the North
Dakota state driver license road test.

History: Effective December 1, 1988; amended effective April 1, 1992.
General Authority: NDCC 39-25-02
Law Implemented: NDCC 39-25-03, 39-25-04

38-07-06-01. Refusal, suspension, or revocation of license. The
superintendent may refuse to issue or may suspend or revoke a license in
any case where the superintendent finds the applicant or licensee has
violated any one of the provisions of chapter 39-25 or the regulations
herein prescribed. A suspended or revoked license must be returned to
the superintendent by the licensee. The license of a commercial driver
training school or instructor may be revoked, suspended, issuance
refused, or a renewal refused under any of the following conditions:

1. Whenever the person commits fraud or engages in fraudulent
practice with reference to the person's license application.

2. Whenever the commercial driver training school or instructor
induces or countenances fraud or fraudulent practice on the
part of any applicant for a driver license or instruction
permit.

3. When a commercial driver training school or an instructor
advertises or implies that a driver license is guaranteed upon
completion of the course of instruction.

4. When instruction dis given to a person who does not have a
valid North Bakota learner or instruction permit or driver
license in their possession.

5. When a certificate of enroliment or completion is signed by an
authorized school operator or instructor and information on
the certificate is false.

6. When the person is convicted of a violation of a criminal law
or traffic law, or both, including, but not 1limited to,
driving a motor vehicle while under the influence of
intoxicating liquor or narcotic drugs, leaving the scene of an
accident, careless driving, or reckless driving.
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History:

General Authority: NDCC 39-25-02

When there s evidence that intoxicating beverages were
present or consumed on the school premises or in its training
vehicles. '

When a student is overcharged or encouraged to continue
indefinite instructions beyond the point where the student is
capable of passing the driver license examination, or both.

Any Tlicensed school operator or instructor whose license is
subject to suspension or revocation may be required to appear
before the superintendent or the superintendent's designated
agent to show cause why such license should not be suspended
or revoked. Any person who has been refused issuance or
renewal of a license or whose license is subject to suspension
or revocation is entitled to a hearing before the
superintendent as provided in North Dakota Century Code
chapter 28-32.

Effective December 1, 1988; amended effective April 1, 1992.

Law Implemented: NDCC 39-25-06
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43-03-01-01. History - Administration. Purswant to the awthority
provided in chapter 735 of the 1989 Sessions kawss Since 1987 the North
Dakota industrial commission thereimafter referred to in this articte as
U eommissiomr®)> +s making has been authorized to make funds available to
provide financial assistance for contracts for land reclamation research
projects and for research, development, and marketing of Tlignite and
products derived from 1lignites as further described in this articite.
The lignite research council, established by executive order 1987-4, and
as presently constituted by execut1ve order 1991-1, will review and make
recommendations to the commission on all app11cat1ons for financial
assistance under this program. The industrial commission concurred in
the appointments to the lignite research council. Any and a3 awards of
funds wild be at the soie discretion of the commissions after receiving
the recommendation of the Iigmite research councii= In att dmstancess
commission decistons witt be made soiely on the basis of the acceptabie
appiications submitted to the commission: The commission reserves the
right +to deny funds +o any appiicant not submitting =a compiete
app}:catton or to any applticant whvse apptications in the Opiﬂiﬁﬂ of the

History: Effective February 1, 1988; amended effective October 1, 1990;
March 1, 1992.

General Authority: S+ 1987 ch- 7295 & 4« NDCC 57-61-01.5

Law Implemented: S+ +98% «ch- 7295 8% 4 7 NDCC 54-17.5-01,
57-61-01.5

within +the boundaries of the state of North Bakotar Definitions. As
used in this article:
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1. "Applicant" means any person or entity applying to the
commission for a grant from the lignite research fund.

2. "Application" means the written document that is submitted to
the commission by an applicant seeking a grant from the fund.

3. "Commission" means the North Dakota industrial commission or
its representative.

4. "Contract" means the signed agreement between the commission
and grantee which describes the rights and duties of the
commission and grantee with regard to the program.

5. "Council" means the lignite research council.
6. "Executive committee" means a committee of the council.
7. "Fund" means the 1lignite research fund available to the

commission to provide funding for the program.

8. "Grant" means the monetary award made by the commission under
the program.

9. "Grantee" means a successful applicant for a grant from the
fund.

10. "Program" means the program administered by the commission to

provide financial assistance from the fund for land
reclamation research projects and for research, development,
and marketing of lignite and products derived from lignite.

11. "Technical review committee" means a committee or committees
selected by the commission to review the merits of
applications and to otherwise assist the commission in
administering the program.

History: Effective February 1, 1988; amended effective October 1, 1990;
March 1, 1992.

General Authority: S 1987 ch- 7295 & 4 NDCC 57-61-01.5

Law Implemented: S+ +98% <ch- 7295 &8 4 7 NDCC  54-17.5-04,
57-61-01.5

43-03-01-04. Acceptance and rejection of proposats applications.
The rules in this article do not commit the commission to award funds.
The commission reserves the right to accept or reject any or all
proposats applications received as a result of the programs and to
negotiate with any and all qualified applicantss to cancel or amend any

178



History: Effective February 1, 1988; amended effective October 1, 1990;
March 1, 1992.

General Authority: S+ 198% ch- 7295 & 4 NDCC 57-61-01.5

Law Implemented: S+t 9875 «ch- 7295 8% 4 7 NDCC  54-17.5-04,
57-61-01.5

43-03-01-05. Reservation of funds. The commission 1is not
obligated to award the total amount of funds made available under this
program. Funds not awarded will be reserved for future grants under the
program offerings.

History: Effective February 1, 1988, amended effective March 1, 1992.
General Authority: s+ 198% ch- 7295 & 4 NDCC 57-61-01.5

Law Implemented: S+ +98% «ch- 729 &8 4 # NDCC  54-17.5-04,
57-61-01.5

43-03-01-06. Statement of intent. The commission’s sote interest
4n tssuing the rules in this articie is to further the development and
use of North Pakota's i1ignite resources through the fimanciat support of
projects proposed and executed by quatified sponsors—s FThre Antent of
tihris program +4s fimanciat assistance for projects proposing researchs
developments or marketing of iigmite or products derived from Iigmite
and fand reciamation research projects without regard to particuiar
appiicantss Projects which may be proposed are deemed to be activities
of the respective applicants amd not the commisston- Repealed effective
March 1, 1992.

History: Effective February + 1988+ amended effective Bctober + 1996—
General Authority: S+ +98% ch- 7295 § 4
Law Implemented: s+ 1987 ch- 7295 8% 4 7

43-03-02-01. Eligible applicants. Any person, corporation,
partnership, cooperative, or association, or consortium of such parties,
+s etigibte +o may apply for funds under this program. With regard to
site-specific feasibility studies, only owners of facilities, sponsors
of projects, or operators having effective control of a facility or
project are etrigible to may apply. Fhird parties Applicants who do not
own or control or have the clear and firm commitment of ownership or
control are mot etigibte ineligible for feasibility study assistance.
Any interested person in doubt as to eligibility should contact the
commission. Smat} busimesses are encouraged to apply for assistancer

History: Effective February 1, 1988; amended effective March 1, 1992.
General Authority: S+ 198% ch- 7295 & 4 NDCC 57-61-01.5

Law Implemented: sS—+— +98% «ch- 728 &8 4 % NDCC  54-17.5-04,
57-61-01.5

43-03-02-02. Eligible and ineligible projects. ¥n gemerats any
Any project proposing research, development, or marketing of lignite or
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products derived from Tignite, or a land reclamation research project
may be is eligible for a contract under this program. The following are
examples of eligible topics:

1. Eligible 1lignite research projects include, but are not
limited to:

a. Conversions +o of 1lignite wse to other products and
byproducts.

b. Lignite cleaning or beneficiation.
c. Lignite desulfurization and emission control.

d. Lignite-water mixtures or 1lignite-methanol mixtures and
other lignite~derived fuels.

e. Lignite-based cogeneration projects.

f. Development of markets for 1liquids or other byproducts
derived from lignite.

g. Research and development <nto of products using ash
derived from lignite.

h. Studies of 1legal, regulatory, and economic factors
affecting lignite use and development.

i. Development of materials for use in Tlignite market
promotion.

j. Development of commercial programs to treat effluent,
emissions, solid waste, or hazardous waste from lignite
conversion plants, chemical spills and oil spills, using
bioremediation technology.

k. Resource characterization and evaluation studies.

1. Development, demonstration, and refinement of gasification
and liquefaction technologies using lignite.

'

m. Development of advanced combustion systems, that is,
systems with high efficiency and low emissions.

n. In general, any project which will utilize or enhance the
development or use of lignite resources.

2. Eligible 1land reclamation research projects include, but are
not limited to:

a. Prime farmland soil productivity research.

b. Development of productivity indices for reclaimed land.
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c. Soil respreading anmd, depth of soil replacement research,
and compaction studies.

d. Research relating to root zone hydrology, runoff, and
erosion on reclaimed land.

e. Other projects that may reduce unnecessary regulatory
costs and assist in effectively reclaiming mined 1land to
its original or better productivity.

3. The following activities or uses are ineligible for funding
under this program:

a. Business startup capital.
b. Business working capital.

c. Business advertising or promotional expenses pertaining to
a specific company or cooperative.

History: Effective February 1, 1988; amended effective October 1, 1990;
March 1, 1992.

General Authority: s+ +98% ch- 729 & 4 NDCC 57-61-01.5

Law Implemented: S+ +98% «ch- 7295 &% 4 # NDCC  54-17.5-01,
57-61-01.5

43-03-03-01. Maximum grant amount. The maximum amount of
commission funds per grant witt be fifty thousand doidars— Applicants
must Justify amounts regquested Grants may be of any amount within the
1imits of legislative appropriation.

History: Effective February 1, 1988; amended effective March 1, 1992.
General Authority: s—&+ +98% ch- 7295 & 4 NDCC 57-61-01.5

Law Implemented: s+ +98% <ch- 7295 $§8 4 % NDCC  54-17.5-04,
57<61=01.5

43-03-03-02. Matching funds —FEquity requirements. Funds
received from any comtract with tire commission A grant may not exceed
fifty percent of the total project cost. Documentation demonstrating
the matching funds, including letters of commitment from other funding
sources, must be submitted to the commission within sixty days of the
approval of a projeect an application by the commission, or within any
additional time granted by the commission. The commission's approval is
contingent upon receiving this documentation. If it {is not received,
the approval Jlapses and no grant may be made. Indirect costs
(contributed equipment, materials, or services) may be wused by any
applicant to supply the required funding match or contribution.

History: Effective February 1, 1988; amended effective October 1, 1990;
March 1, 1992.
General Authority: S+ +98% ch- 7295 & 4 NDCC 57-61-01.5

181



Law Implemented: S—+— 9875 <ch- 729 88 4 7 ND<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>