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JULY 1996

STAFF COMMENT: Article 7-12 contains all new material and is not
underscored so as to improve readability.
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7-12-01-01. Adoption of standards.

1. The American national standard safety requirements for the
storage and handling of anhydrous ammonia "K61.1 - 1989" is
hereby adopted; except sections 2.5, 5.2.1, 5.2.2.1, and
5.2.2.2 of this standard are adopted as amended by North
Dakota Century Code section 19-20.2-01.

2. The 1995 edition of the American society of mechanical
engineers boiler and pressure vessel code, section II;
section V; section VIII, division 1; and section IX are hereby
adopt?d and incorporated by reference as a part of this
article.

3. The 1995 edition of the national board inspection code, an
American national standard, is hereby adopted and incorporated
by reference as a part of this article.

4. The American society for nondestructive testing standard
"SNT-TC-1A" is hereby adopted and incorporated by reference as
a part of this article.

5. The 1995 edition of ASME B31.3, the American national standard
for chemical plant and petroleum refinery piping, 1is hereby
adopted and incorporated by reference as a part of this
article.

6. The 1995 edition of ASME B31.5, the American national standard
for refrigeration piping, is hereby adopted and incorporated
by reference as a part of this article.

7. The American petroleum institute standard 620, recommended
rules for design and construction of large, welded,
low-pressure storage tanks, is hereby adopted and incorporated
by reference as a part of this article.

History: Effective July 1, 1996.
General Authority: NDCC 19-20.2-01
Law Implemented: NDCC 19-20.2-01

7-12-01-02. Definitions. The following definitions are in
addition to those thirty-four definitions listed in "ANSI K61.1 - 1989",
section 2. Note that part 2.5 of section 2, definitions, is altered by
North Dakota Century Code section 19-20.2-01.

1. "Accident or incident" means an event involving nurse tanks or
storage containers and their appurtenances which results in
damage to pressure vessels or their appurtenances, or both,
requiring repair. Leakage or discharge of more than one
hundred pounds [45.36 kilograms] of anhydrous ammonia will be
considered an incident.



10.

11,

12.

13.

"Anhydrous ammonia storage facility" means a bulk anhydrous
ammonia storage facility with a capacity exceeding six
thousand gallons [22712.47 liters] which is owned or operated
by a user or vendor of anhydrous ammonia.

"DOT specifications" means regulations of the United States
department of transportation published in 49 CFR Chapter 1.

“Existing anhydrous ammonia storage facility" means any
permanent anhydrous ammonia storage facility constructed
before July 1, 1985.

"Hydrostatic test" means a pressure test of a storage tank
using water as a medium to the standards referenced in the
national board inspection code.

"Labeled" means there is attached a label, symbol, or other
identifying mark of a nationally recognized testing laboratory
which makes periodic inspections of the production of such
equipment and whose labeling indicates compliance with
nationaly recognized standards or tests to determine safe use
in a specified manner.

"National board" means the national board of boiler and
pressure vessel inspectors, 1055 crupper avenue, Columbus,
Ohio 43229, whose membership is composed of the various
governmental Jjurisdictions who are charged with the
enforcement of the provisions of the . American society of
mechanical engineers code.

"New anhydrous ammonia storage facility" means any permanent
anhydrous ammonia storage facility constructed after July 1,
1985.

"Nurse tank" means an dimplement of husbandry meeting the
definition of section 2.2. of the ANSI K61.1 standard.

"Refrigerated storage facility" means an anhydrous ammonia
storage facility utilizing tanks for the storage of anhydrous
ammonia under refrigerated conditions. '

"Registered pressure vessel' means a permanent storage
container  inspected by the chief boiler inspector and
identified by a decal having a unique identification number,
preceded by the letters "AA".

"Reinstalled pressure vessel" means a pressure vessel removed
from its original setting and reerected at the same Tocation
or erected at a new location without change of ownership.

"Retail and storage facility" means an anhydrous ammonia
storage facility selling or intending to sell anhydrous
ammonia to the general public.



14.

15.

16.

175

18.

History:

"Secondhand pressure vessel" means a pressure vessel of which
both the location and the ownership have been changed after
primary use.

"SNT-TC-1A" means the society for nondestructive testing
standard for nondestructive testing of pressure vessel welds,
material, and the testing of personnel making nondestructive
tests.

"Storage facility" means an anhydrous ammonia storage facility
transferring or filling anhydrous ammonia for its own use and
not for sale to the general public.

"Tank car" means a pressure vessel designed to be permanently
attached to or forming a part of a railcar structure in
compliance with the department of transportation
specifications (formerly ICC specifications), and having the
approval of the association of American railroads.

"Wet fluorescent magnetic particle test" means a
nondestructive test of interior tank welds using a magnaflux
procedure with fluorescent lighting to detect surface cracks,
using SNT-TC-1A standards.

Effective July 1, 1996.

General Authority: NDCC 19-20.2-01
Law Implemented: NDCC 19-20.2-01

7-12-01-03. Administration and enforcement.

1.

The administration and enforcement of North Dakota Century
Code chapter 19-20.2 and this chapter is the responsibility of
the commissioner of agriculture.

The initial and periodic inspection of anhydrous ammonia
storage facilities is the responsibility of the commissioner
of insurance.

Owners, users, or vendors of new installations made after
July 1, 1995, will not be issued an operator's 1license until
the completed anhydrous ammonia storage facility site has been
inspected by the chief boiler inspector and complies with this
chapter and North Dakota Century Code chapter 19-20.2.

The commissioner of agriculture will inform the commissioner
of insurance of new applications for operating licenses and of
any new operating licenses issued.

The commissioner of insurance will inform the commissioner of
agriculture of violations of this chapter and violations of
North Dakota Century Code chapter 19-20.2.
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11.

History:

Owners, users, or vendors of anhydrous ammonia must notify the
chief boiler inspector of storage containers to be used in
North Dakota or brought into the state for temporary purposes.

Containers found, after inspection, to be defective or
otherwise unsafe to operate, or disqualified by Tegal
requirements, must be rejected by the chief boiler inspector,
who may order the container immediately depressurized and
taken out of service.

Defective conditions not posing an immediate hazard, noted
during initial and periodic inspections, must be corrected in
a timely manner. The time allowed for corrections to take
place will be at the discretion of the chief boiler inspector.

Operating 1licenses must be posted in a conspicuous place at
the plant or office . of the owner, user, or vendor and
available for inspection during regular business hours.

Anyone spilling one hundred pounds [45.36 kilograms] or more
of anhydrous ammonia must report this as soon as possible to
the national response center at 1-800-424-8802, to the North
Dakota division of emergency management, and to the
appropriate county emergency manager.

The commissioner of agriculture may require compliance with
any local siting requirements for the issuance or maintenance
of an operating license.

Effective July 1, 1996.

General Authority: NDCC 19-20.2-01
Law Implemented: NDCC 19-20.2-01

7-12-01-84. General requirements.

1.

Frequency of inspection. Existing anhydrous ammonia storage
facilities must be inspected once every five years by the
chief boiler inspector. New anhydrous ammonia storage
facilities must be inspected by the chief boiler inspector
prior to any license being issued, and at an interval of once
every five years thereafter.

Minimum requirements for new storage containers other than
refrigerated storage containers.

a. American society of mechanical engineers constructed and
so stamped;

b. National board registered;



c. Metal specified tensile strength not exceeding
seventy-five thousand pounds per square inch
[517500 kilopascals];

d. Head and shell materials for storage containers made in
accordance with fine grain practice;

e. All welds postweld heat treated after construction, for
all tanks ordered or installed after January 1, 1996; and

f. Storage containers exceeding six thousand water gallons
[22712.4 liters] in capacity must be equipped with a
manhole opening.

Minimum requirements for secondhand and reinstalled storage
containers other then refrigerated storage containers.

a. American society of mechanical engineers constructed and
so stamped;

b. National board registered;

c. Metal specified tensile strength not exceeding
seventy-five  thousand pounds per square inch
[517500 kilopascals];

d. Heat treated heads or hot formed heads and this indicated
on the manufacturer's data report, in lieu of the entire
vessel welds being postweld heat treated; and

e. All postconstruction repairs and alterations made only by
a valid holder of an "R" certificate of authorization from
the national board.

Exception for reinstalled storage containers. National board
registration is not required for reinstalled anhydrous ammonia
storage containers, when the container is relocated within
North Dakota, but the ownership does not change.

Exception for secondhand and reinstalled storage containers.
Metal specified tensile strength may exceed seventy-five
thousand pounds per square inch [517500 kilopascals] for
secondhand and reinstalled anhydrous ammonia storage
containers when the container is relocated within North Dakota
and the container has been wet-fluorescent magnetic particle
tested by a qualified firm and no significant stress corrosion
cracking has been found, as determined by the chief boiler
inspector.

Requirements for refrigerated storage containers.
Refrigerated storage containers must be constructed in
accordance with section 7 of the 1989 ANSI K61.1 standard.
A1l refrigerated ammonia piping used with refrigerated systems
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1.

12.

must conform to ASME B31.5, American national standard for
refrigerated piping.

Hydrostatic test procedures. Hydrostatic test procedures must
comply with the specific requirements of the national board
inspection code. The test must be witnessed by and be under
the control of the chief boiler inspector. At least one
calibrated gauge must be used on the container tested. All
air must be vented prior to making the test.

Wet-fluorescent magnetic particle test procedures.
Wet-fluorescent magnetic particle test procedures must comply
with SNT-TC-1A procedures and the specific requirements of
ASME code, section VIII. The person conducting the test must
be at least a level II technician, with that person's
supervisor being a level III technician. This test may be
witnessed by the chief boiler inspector, at the chief boiler
inspector's discretion.

Welded repairs or alterations, or both, to pressure
containers. Welded repairs or alterations, or both, to
pressure containers must only be made by a firm in possession
of a valid "R" certificate of authorization from the national
board of boiler and pressure vessel inspectors.

Requirements for welded piping. Welders making welds to
anhydrous ammonia system piping must be certified in
accordance with ASME code, section IX, and must furnish a
current QW-484 qualification form upon request. The welder
must weld only within the range of the welder's
qualifications. Defective weld must be rejected by the chief
boiler inspector.

Requirements for reinstalled containers and systems. When a
permanent storage container is moved and reinstalled, all
fittings and appurtenances must comply with all requirements
for new installations.

Prohibitions. In addition to the prohibitions covered by
North Dakota Century Code section 19-20.2-08.1, the following
are prohibited:

a. Unattended filling of storage containers and nurse tanks;

b. Making repairs or addition of appurtenances directly to
pressurized storage containers and nurse tanks;

c. Painting or obscuring of ASME data plates on containers;

d. Painting of hydrostatic, safety and safety relief valves;
and



e.

Filling nonrefrigerated storage containers and nurse tanks
beyond the filling densities permitted by ANSI K61.1,
section 5.9.1.

History: Effective July 1, 1996.
General Authority: NDCC 19-20.2-01
Law Implemented: NDCC 19-20.2-01

7-12-01-05. Specific requirements for nonrefrigerated anhydrous
ammonia storage facilities.

1. Facility siting requirements:

a.

The siting of the facility must comply with North Dakota
Century Code section 19-20.2-05 and this compliance must
be verified by the chief boiler inspector.

The facility must be properly Ticensed by the board of
county commissioners in which the facility is located and
by the commissioner of agriculture.

The facility must be accessible to emergency vehicles.

A facility identification sign must be displayed stating
the name, address, and phone number of the nearest
representative, agent, or owner. An emergency phone
number must also be displayed. This sign must be posted
near the entrance of the facility. Letters must be at
least two inches [50.8 millimeters] high, and the sign
visible from no less than fifty feet [15.24 meters].

2. Storage container requirements:

a.

The ASME manufacturer's data report must be provided when
requested by the chief boiler inspector, should repairs,
alterations, or metallurgical data be required.

The container must be ASME constructed, if installed after
November 1, 1987.

The container must be national board registered, if
installed after November 1, 1987.

The condition of the paint shall be such that no more than
ten percent of the tank surface is corroded or missing
paint.

Container markings and/or decals must meet the
requirements of ANSI K61.1.

Postconstruction repairs and alterations, if made, must
meet the requirements of the national board inspection

10



code and the proper documentation must be available for
inspection if requested by the chief boiler inspector.

Container fittings, nozzles, and welded seams must be in
compliance with the code of construction as judged by the
requirements of the national board inspection code.

Supports and saddles adequately must support the container
as required by ANSI K61.1, and there must be no
concentration of excessive loads on the supporting portion
of the shell.

A container Tliquid level gauge must be installed and be
operable.

A pressure gauge graduated from zero to four hundred
pounds per square inch [0 to 2760 kilopascals] and
designated for use in anhydrous ammonia service must be
installed on the container.

Safety valve manifolds meeting the requirements of
ANSI K61.1 must be installed between the container and the
safety valves required to be installed.

Container safety valves must be ASME and national board
stamped.

Container safety valves must be date current and in
operable condition.

Container safety valves must have rain caps in place.

Installed safety valve capacity must comply with
appendix B of ANSI K61.1. The installed capacity must be
sufficient with a manifold or manifolds in operation as
designed by the manufacturer.

Requirements for piping and appurtenances:

a.

Excess flow valves must be installed at all tank openings,
or in Tieu thereof, approved quick-closing internal valves
may be installed which, except during operating periods,
must remain closed.

Main stop valves must be labeled for anhydrous ammonia
service and be in good operating condition.

Main stop valves must be labeled or color coded to
indicate liquid or vapor service.

System piping must be at Teast schedule 40 where welded

and schedule 80 where threaded. Threaded and seal welded
connections must be at Teast schedule 80.

11



Welded piping must be welded by an ASME section IX
certified welder, and proof of the certification must be
available if requested by the chief boiler inspector.

Threaded piping must not be used underground for new
installations.

Pipe and pipe fittings must not be cast iron, brass,
copper, zinc, or galvanized.

Fexible fittings or expansion joints, or both, must be
used where necessary.

Underground piping must be installed using approved
corrosion protection.

For new systems, the system piping must be pressure tested
at the working pressure of the system and the integrity of
the system proven.

Approved bulkheads or breakaways, or both, must be
provided at nurse tank fill stations. Emergency shutoff
valves must be in place on liquid and vapor piping before
the bulkhead or breakaways, or both. Approved cables must
be connected to the emergency shutoff valves and these
cables can be activated both at the valves and at a remote
location. Breakaway action will close the valves.

Approved bulkheads and breakaways must be provided at
truck unloading stations. There must be an emergency
shutoff valve on the vapor piping on the system side of
the bulkhead and a backcheck valve is installed on the
liquid piping on the system side of the bulkhead.
Approved cables must be connected to the emergency shutoff
valve and these cables can activate the valve both at the
valve and at a remote location.

Date current hydrostatic relief valves must be installed
wherever liquid may become trapped between closed valves.

Transfer hoses must be date current and not be weather
checked or cut to expose the cords.

Transfer pump, if wused, must be rated for anhydrous
ammonia service.

A pressure gauge graduated from zero to four hundred
pounds per square inch [0 to 2760 kilopascals] and
designated for use 1in anhydrous ammonia service must be
installed on the discharge side of the pump, before the
bypass piping loop. This gauge must be a liquid filled
gauge.

12



q. Compressors, 1if used, must be rated for anhydrous ammonia
service.

r. Approved pressure gauges and stop valves must be installed
on the suction and discharge sides of the compressor.

s. An approved date current pressure relief valve of
sufficient capacity must be installed on the discharge
side of the compressor prior to any shutoff valve.

t. Locks and lock boxes must be installed on the main system
stop valve, when the facility is unattended.

u. The system must be leak free in operation.

v. Adequate provisions for protection of exposed piping and
appurtenances from moving vehicles at the facility must be
in place. ,

w. Loading platforms or other equivalent method must be used
to allow safe filling of nurse tanks. Climbing on tires
is not perm1tted for .filling nurse tanks.

4. Requirements for safety equipment:

a. The following personal safety equipment must be available
at a readily accessible location:

(1) Two full face gas masks with spare date current
ammonia canisters;

(2) One pair of protective gloves impervious to ammonia;

(3) Chemical splash goggles that are ANSI Z87.1-1989
rated;

(4) One pair of protective boots impervious to ammonia;

(5) One "slicker suit" impervious to ammonia;

(6) Safety shower or open container holding at least one
hundred fifty gallons [567.8 liters] of clean water;
and

(7) Adequate fire extinguishers.

b. A telephone, or other method of communication, is required
to be on TJocation at each anhydrous ammonia storage
facility during transfer operations.

History: Effective July 1, 1996.

General Authority: NDCC 19-20.2-01
Law Implemented: NDCC 19-20.2-01

13



7-12-01-06. Specific requirements for nurse tanks.

1.

10.

11.

12.

13,

The ASME manufacturer's data report must be provided, if
requested by the chief boiler inspector, should repairs or
alterations become necessary.

The container must be ASME constructed, if installed after
November 1, 1987.

The container must be national board registered, if installed
after November 1, 1987.

The data plate must be readable and not painted over or
obscured.

The condition of the paint shall be such that no more than ten
percent of the tank surface is corroded or missing paint.

Container markings and decals must meet the requirements of
ANSI K61.1:

a. "1005" DOT decal must be in place on sides and heads.

b. "ANHYDROUS AMMONIA" decal must be in place on sides and
heads.

c. Legible transfer and safety decals must be in place.
The container must be numbered or otherwise identifﬁed.

A department of transportation-approved slow moving vehicle
sign must be in place and in good condition. '

Postconstruction repairs and alterations, if made, must meet
the requirements of the national board inspection code and the
proper documentation must be available for inspection if
requested by the chief boiler inspector.

Container fittings, nozzles, and welded seams must be in
compliance with the code of construction as Jjudged by the
requirements of the national board inspection code.

A container liquid level gauge must be installed and must be
operable.

A pressure gauge graduated from zero to four hundred pounds
per square inch [0 to 2760 kilopascals] and designated for use
in  anhydrous ammonia service must be installed on the
container.

Container safety valves must be ASME and national board
stamped.

14



14. Container safety valves must be date current and in operable

15.
16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

condition.
Container safety valves must have rain caps in place.

The transfer hose must be date current and not be weather
checked or cut to expose the cords. If the transfer hose is
not installed on the nurse tank, a record of the age,
condition, and user of the transfer hose must be maintained at
the office of the facility.

An "ACME" type fitting must be used to secure the transfer
hose.

Protective gloves and Z87 rated goggles must be in a safety
kit attached to the container or assigned to each nurse tank
when the container is filled. If the gloves and goggles are
assigned, a record of this assignment must be maintained at

the office of the facility.

Five gallons [18.93,1iter$] of clean water in a container must
be carried on the nurse tank.

A hydrostatic relief valve or approved built-in hydrostatic
relief must be installed at the main liquid stop valve. This
hydrostatic relief valve must be date current and equipped
with a rain cap.

Protective caps must be in place for the main liquid and vapor
connections.

Excess flow valves must be in place on the Tiquid and vapor
connections at the tank. Excess flow valves may be
incorporated into the main stop valves on the tank.

The wagon tires must be in a safe and serviceable condition,
with no cords showing.

The wagon must be equipped with two suitable safety chains and
a hitch pin.

The wagon tongue and undercarriage must be in a condition to
provide safe transport. .

The pressure vessel and appurtenances must be leak free in
service.

15
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History:

Fittings and safety valves must be protected from physical
damage, such as rollover, by roll cages or other protective
devices.

Effective July 1, 1996.

General Authority: NDCC 19-20.2-01
Law Implemented: NDCC 19-20.2-01

7-12-01-07. Documented training.

Lis

History:

Any person handling, transferring, transporting, or otherwise
working with anhydrous ammonia at anhydrous ammonia storage
facilities must be competent in safe operating practices and
be able to take appropriate actions when faced with minor
leaks as well as with emergency conditions.

Any person making, breaking, or testing any ammonia
connection, transferring ammonia, or performing maintenance or
repair on an ammonia system under pressure, at anhydrous
ammonia storage facilities, must wear protective gloves and
chemical splash goggles.

Documented training must occur initially and then at intervals
of not less than once per year for those persons handling,
transferring, transporting, or otherwise working with
anhydrous ammonia at anhydrous ammonia storage facilities.
Documentation must consist of signed forms indicating. the type
of training, the date the training occurred, the persons
trained, and the supervisor or training coordinator. Signed
forms must be kept on file for at least three years and made
available for review by the chief boiler inspector and the
commissioner of agriculture during normal business hours.

Training may include audio and video media, demonstrations and
lectures, but must include actual hands-on training for those
persons initially required to handle, transfer, transport, or
otherwise work with ammonia at anhydrous ammonia storage
facilities. The type and amount of training must be
consistent with the duties and responsibilities of the person
at a particular storage facility. Personnel must be trained
for and designated to act in emergency conditions.

Effective July 1, 1996.

General Authority: NDCC 19-20.2-01
Law Implemented: NDCC 19-20.2-01

7-12-01-08. Alternate procedures for transferring anhydrous
ammonia directly from cargo tanks to nurse tanks.

1.

Cargo tanks must have current United States department of
transportation certification and container labeling and proof

16



of such certification must be furnished to the commissioner of
agriculture initially and within thirty days of the
recertifications required by the department of transportation.

Adequately sized wheel chocks must be used to prevent movement
of both nurse tanks and cargo tanks prior to the start of any
transfer operations.

Cargo tanks must have all safety equipment required by
ANSI K61.1 - 1989:

a. At least five gallons [18.93 liters] of clean water in a
container;

b. One pair of protective gloves impervious to ammonia;

c. A full facepiece gas mask with an ammonia canister and at
least one spare canister; and

d. Chemical splash goggles.

Nurse tanks musi; be equipped with all safety equipment
required by ANSI K6l.1 - 1989:

a. At least five gallons [18.93 liters] of clean water in a
container;

b. A Tlegible decal depicting step-by-step ammonia transfer
jnstructions; and ‘

c. A legible decal depicting first-aid procedures to follow
if injured by ammonia.

Transfer operations must take place:

a. Only on firm, well-prepared, level surfaces;

b. Only during daylight hours;

c. Only on the owner's or consignee's own property;

d. At Tleast fifty feet [15.24 meters] from the line of any
adjoining property which may be built upon, or any highway

or railroad mainline;

e. At least four hundred fifty feet [137.16 meters] from
any place of public assembly or residence;

f. At Tleast seven hundred fifty feet [228.6 meters] from any
institutional residence; and '

g. ?o closer than one mile [1.61 kilometers] from any city
imits.

17



6. Initial written notification of intent to transfer anhydrous
ammonia from any cargo tank to nurse tanks shall be given to
the board of county commissioners in the county in which
transfer operations will take place. This notification must
be made by the owner or the consignee.

7. Any additional requirements of the local jurisdiction (county
and township) must be complied with fully.

History: Effective July 1, 1996.

General Authority: NDCC 19-20.2-01
Law Implemented: NDCC 19-20.2-01
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JULY 1996

CHAPTER 32-03-01

32-03-01-12. Application for license to practice cosmetology for
the homebound. AnRy-persen;-firm;-assectation;-cerperation;-partrerships
and--other--entity All licensed cosmetologists desiring to provide
cosmetology services for the homebound shall make application to the
board for a homebound license and meet the following requirements:

2.
3

Possess a valid manager-operator license.
Register all clients with the board office.

Previde--a--doeterts--certificate-er Be provided a certificate
from a health official, doctor, or nurse stating that the
client is homebound and the certificate must state provide the
approximate length of time the client will be homebound.

Have-a-kit-that-eentains Possess a kit and present the kit for
inspection by a board-approved inspector. The kit must
contain the following:

a. Manager-operator license;

b. Copy of rules of sanitation;
c. Eyewash;

d. First-aid kit;

e. Portable drain board;

f. Twelve combs and twelve brushes;

21



g. Closed container for soiled towels and other linens that
need to be laundered;

h. Photo identification; and
i. Disinfectant solution.

5. Comply with all rules of disinfection for combs, brushes,
tools, and other equipment as provided in section 32-02-01-10.

6. Pay-an-inttia} The fee for a homebound license ef-seventy-five
is fifty dollars er-a-rerewal-fee-ef-twenty-five-detlars per
year and yearly inspections must be coordinated with the board
office.

7. This rule is subject to the exceptions contained in North
Dakota Century Code section 43-11-02.

History: Effective February 1, 1996; amended effective July 1, 1996.
General Authority: NDCC 43-11-05

Law Implemented: NDCC 43-11-01, 43-11-11, 43-11-13, 43-11-13.2,
43-11-14, 43-11-21, 43-11-22, 43-11-23, 43-11-24, 43-11-28

OBJECTION

THE LEGISLATIVE COUNCIL'S COMMITTEE ON ADMINISTRATIVE RULES OBJECTS TO
NORTH DAKOTA ADMINISTRATIVE CODE SECTION 32-03-01-12 AS ADOPTED BY THE
STATE BOARD OF COSMETOLOGY EFFECTIVE FEBRUARY 1, 1996.

The committee objects to this rule because the committee deems it
to be unreasonable, arbitrary, or capricious. The committee
believes this rule exceeds the intent of the Legislative Assembly
by unduly restricting the availability of cosmetology services to
homebound persons.

Section 28-32-03.3 provides that after the filing of a committee
objection, the burden of persuasion is upon the agency in any action for
judicial review or for enforcement of the rule to establish that the
whole or portion thereof objected to is within the procedural and
substantive authority delegated to the agency. If the agency fails to
meet its burden of persuasion, the court shall declare the whole or
portion of the rule objected to invalid and judgment shall be rendered
against the agency for court costs.

History: Effective May 29, 1996.
General Authority: NDCC 28-32-03.3
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JULY 1996

CHAPTER 33-03-24.1

33-03-24.1-10. Fire safety.

1.

The facility shall comply with the national fire protection
association 1ife safety code, 1988 edition, chapter
twenty-one, residential board and care occupancy, slow
evacuation capability, or a greater level of fire safety.

Fire drills must be held monthly with a minimum of twelve per
year, alternating with all workshifts. Residents and staff,
as a group, shall either evacuate the building or relocate to
an assembly point identified in the fire evacuation plan. At
least once a year, a fire drill must be conducted during which
all staff and residents evacuate the building.

Fire evacuation plans must be posted in a conspicuous place in
the facility.

Written records of fire drills must be maintained. These
records must include dates, times, duration, names of staff
and residents participating and those absent and why, and a
brief description of the drill including the escape path used
and evidence of simulation of a call to the fire department.

Each resident shall receive an individual fire drill
walk-through within five days of admission.

Any--variation-te-complianee-with-the-fire-safety-requirements

must-be--coerdinated--with--the--department--and--approved--in
weiting-by-the-state-fire-marshalx
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#= Residents of facilities meeting a greater lTevel of fire safety
must meet the fire drill requirements of that occupancy
classification.

History: Effective January 1, 1995; amended effective July 1, 1996.
General Authority: NDCC 23-069.3-19
Law Implemented: NDCC 18-01-03.2, 23-09.3-09
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CHAPTER 33-06-61

33-06-01-81. Reportable diseases conditions. All reports of
reportable diseases conditions shall be confidential and not open to
inspection. The folTowing diseases conditions are hereby declared to be
reportable in this state.

1.
2.
3z

Acquired immune deficiency syndrome (A.I.D.S.).
Amebiasiss

Anthrax.

4---Blastemyeesiss

8= 3. Botulism.
6---Brueetiosiss
#= 4. Campylobacter enteritis.
8:--Chaneroids:
5. Cancer, all invasive and in situ carcinomas (except basal and
squamous cell skin carcinomas or carcinoma in_situ of the
cervix uteri). .
9: 6. Chickenpox (varicella).
10= 7. Chlamydial infections.
i1- 8. Cholera.
9. Cryptosporidiosis.
12- 10. Diphtheria.
$3: 11. E. coli 0157:H7 infection.
14-: 12. Encephalitis (speeify-etielegy arboviral encephalitides only).
18- 13. Foodborne or waterborne outbreaks.
16= 14. Giardiasis.
i7: 15. Gonorrhea.

9=

18---Granuieoma-inguinales

16.

Hantavirus.
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20+
21
22

28+

2tz
28z
29+

32

35=
36z

3f:

40+
41
42-

43: 35.

17. Haemophilus influenzae b.
18. Hemolytic uremic syndrome.
19. Hepatitis (specify type).

23:--Herpes-simplex-{genital}-
24:--Histeplasmesiss

20. Human immunodeficiency virus infection.

- 21. Infantile group B streptococcal infection.

22. Influenza.
23. Lead poisoning.
24. Legionellosis.

30:--Lepresys
31:--Leptespiresiss
25. Lyme disease.

33:--Lymphegrantiema-veReresms

= 26. Malaria.

27. Measles (rubeola).

28. Meningitis {speeify---etielegy}, bacterial (all bacterial
species isolated from cerebrospinal fluid).

29. Mumps.

30. Nosocomial infeetiens outbreaks in institutions.

39:--0rnithesis-{Psittaecosis}+

1. Pertussis.

32. Plague.
33. Poliomyelitis.
34. Q fever.
35. Rabies.

44:--Reyeis-syrdremes
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45+
46+

48+
49-

81
82-
83-
84~

56=

36. Rocky Mountain spotted fever.

37. Rubella.

38. Salmonellosis.

39. Scabies {in-institutiens} outbreaks in institutions.
40. Shigellosis.

1. Streptococcus, group A invasive infection (streptococcus,
group A isolated from blood, cerebral spinal fluid or other
normal sterile site). ’

F=N

42. Streptococcus pneumoniae (drug-resistant  streptococcus
pneumoniae isolated from blood, cerebral spinal fluid or other
normal sterile site which is resistant to at least one drug
commonly used for treatment).

= 43. Syphilis.

44. Tetanus.

45. Toxic-shock syndrome.
46. Trichinosis.

47. Tuberculosis.
858:--Fularemiax

48. Tumors of the central nervous system.

49. Typhoid fever.

50. Unusual disease cluster or outbreak.

History: Amended effective May 1, 1984; December 1, 1986; January 1,
1988; January 1, 1989; October 1, 1990; January 1, 1991; February 1,

1992;

May 1, 1994; January 1, 1995; July 1, 1996.

General Authority: NDCC 23-07-01
Law Implemented: NDCC 23-07-01
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CHAPTER 33-06-02

33-06-02-01. Metheds-ef-reperting Reporting.

L.

Printed-ferms-availables--FThe-reperting-forms-witl-be-provided
By-the-state-department-ef-health---For-these--diseases--whieh
may--reguire--investigation--te-prevent-spread-ef-the-diseases
forms-are-avaitable--whieh--speeify--the--patientis--name--and
address;--ages--sex;-eccupation;-probable-seuree-of-infeetion;
date-ef-expesure;-date-ef-onset;-and-name-and-address--ef--the
persen--making--the--repert:---For-these-diseases-whieh-de-net
require-iAvestigatiens;-forms-are-avaitable-for-reperting--the
diseases-by-number-enty-

Morbidity reports. Reporting may be conducted by completion
of reporting forms, telephonic, electronic, or through other
means designated by the state department of health. All
morbidity reports must be made as soon as a laboratory test
result is positive or a clinical diagnosis is made.

Printed forms. Reporting forms will be provided by the state

department of health. For those conditions which may require
investigation to prevent spread of the condition, forms are
available which specify the patient's name and address, age,
sex, occupation, probable source of infection, date of
exposure, date of onset, and name and address of the person
making the report. For those conditions which do not require
investigations, forms are available for reporting the
conditions by number only.

Telephonic reports. Physicians shall notify the state health
officer by telephone of any unusual outbreak of food
infections and poisonings, and of any case of lepresy; bubonic
plague, rabies, anthrax, psittaeesis; botulism, Rocky Mountain
spotted fever, rat-bite--fever; and such other diseases
conditions as the state department of health may from
time-to-time designate.

Teacher must report suspected cases. Whenever any school
principal or teacher in any private, public, or parochial
school has reason to suspect that any pupil is suffering from
or has been exposed to any communicable disease condition,
such principal or teacher shall send the child home with
instructions to see the child's family physician. Any pupil
so excluded shall not be permitted to attend school again
until the pupil shall present a certificate from a physician
licensed to practice medicine in North Dakota or from the
local health department stating that the child is not
suffering from a communicable disease condition and that it is
safe for the child to return to school. Such principal or
teacher shall also report any such suspected case to the local

30



health officer, who, upon receipt of such report, shall use
the officer's best judgment as to the necessity for further
investigating the case.

A1l medical diagnostic laboratories are required to report any

laboratory test result (serological, culture, etc.) which may
be interpreted as indicative of any of the reportable
conditions to the state department of health. Test results
from specimens sent by in-state laboratories to out-of-state

laboratories are also required to be reported.

In addition to reporting requirements specified under

History:

subsection 5, mandatory reporters include:

a. A1l physicians and _other health care providers
administering screening, diagnostic, or  therapeutic
services.

b. Hospitals, including those providing inpatient or

outpatient services, or both.

c. Health care facilities, including basic care facilities
and mobile units, providing screening, diagnostic, or
therapeutic services.

Amended effective July 1, 1996.

General Authority: NDCC 23-01-03
Law Implemented: NDCC 23-01-03
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CHAPTER 33-07-03.1
LONG-TERM CARE FACILITIES

[Repealed effective July 1,'1996]

32



STAFF COMMENT: Chapter 33-07-03.2 contains all new material and is not
underscored so as to improve readability.

CHAPTER 33-07-03.2
NURSING FACILITIES

Section .

33-07-03.2-01 Definitions

33-07-03.2-02 Conflict With Federal Requirements
33-07-03.2-03 Application for and Issuance of License
33-07-03.2-04 Waiver Provision

33-07-03.2-05 Access and Surveillance by the Department
33-07-63.2-06 Plan of Correction

33-07-03.2-07 Governing Body

33-07-03.2-08 Physical Environment

33-07-03.2-09 Emergency Plan

33-67-03.2-10 Quality Improvement Program
33-07-03.2-11 Infection Control Program
33-07-03.2-12 Education Programs '
33-07-03.2-13 Medical Services

33-07-03.2-14 Nursing Services

33-07-03.2-15 Resident Assessment and Care Plan
33-07-03.2-16 Dietary Services

33-07-03.2-17 Resident Record Services

33-07-03.2-18 Pharmaceutical Services

33-07-03.2-19 Social Services

33-07-03.2-20 Activity Services

33-07-03.2-21 Approved Activity Training Program
33-07-03.2-22 Specialized Rehabilitative Services
33-07-03.2-23 Diagnostic Services

33-07-03.2-24 Housekeeping, Maintenance, and Laundry Services
33-07-03.2-25 Adult Day Care Services

33-07-03.2-26 Secured Units

33-067-03.2-01. Definitions. The following terms are defined for
this chapter, chapter 33-07-04.2, and North Dakota Century Code chapter
23-16:

1. "Abuse" for the purposes of this chapter is defined in section
33-07-06-01.

2. "Adult daycare" means the provision of facility services to
meet the needs of individuals who do not remain in the
facility overnight.

3. ‘"Authentication' means identification of the individual who
made the resident record entry by that individual in writing,
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10.

and verification that the contents are what the individual
intended.

"Bed capacity" means bed space designed for resident care,
including space originally designed or remodeled for resident
beds even though temporarily not used for such purposes. The
number of beds to be counted in any resident room is the
maximum number for which adequate floor area is provided. In
measuring the floor area of resident rooms for the purposes of
determining bed capacity, only the net usable space in the
room may be considered. Space in toilet rooms, washrooms,
closets, vestibules, and corridors may not be counted. Areas
included are:

a. All space designed for resident bedrooms even if currently
closed or assigned to easily convertible, nonresident
uses; and

b. Space in areas originally designed as solaria, waiting
rooms, offices, conference rooms, classrooms, and such
that has necessary fixed equipment (nurses' «call,
lighting, etc.) and is accessible to a nurses' station
exclusively staffed for resident care.

"Department" means the state department of health.

"Discharge" means movement from a facility to noninstitutional
setting when the discharging facility ceases to be Tlegally
responsible for the care of the resident.

"Emanating services" means services which are provided from a
facility to nonresidents.

"Facility" means a nursing facility.

"Governing body" means the individual or group in whom legal
responsibility is vested for conducting the affairs of a
private or governmental facility. Governing body includes,
where appropriate, a proprietor, the partners of any
partnership including limited partnerships, the board of
directors and the shareholders or members of any corporation
including limited 1liability companies and nonprofit
corporations, a city council or commission, a county
commission or social service board, a governmental commission
or administrative entity, and any other person or persons
vested with management of the affairs of the facility
irrespective of the name or names by which the person or group
is designated.

"Licensed health care practitioner" means an individual who is
licensed or certified to provide medical, medically related,
or advanced registered nursing care to individuals in North
Dakota.
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11.

12.

13.

14.

15.

16.

17

18.

19.

"Licensee" means the Tlegal entity responsible for the
operation of a facility.

"Medical staff" means a formal organization of licensed health
care practitioners with the delegated authority and
responsibility to maintain proper standards of medical care.

"Misappropriation of resident property" means the willful
misplacement, exploitation, or wrongful temporary or permanent
use of a resident's belongings or money without the resident's
consent. Willful for the purpose of this definition means to
do so intentionally, knowingly, or recklessly.

a. "Intentionally" means to do deliberately or purposely.

b. "Knowingly" means to be aware or cognizant of what one is
doing, whether or not it is one's purpose to do so.

c. "Recklessly" means to consciously engage in an act without
regard or thought to the consequences.

"Neglect" for the purposes of this chapter is defined in
section 33-07-06-01.

"Nursing facility" means an institution or a distinct part of
an institution established to provide health care under the
supervision of a licensed health care practitioner and
continuous nursing care for twenty-four . or more consecutive
hours to two or more residents who are nct related to the
licensee by marriage, blood, or adoption; and who do not
require care in a hospital setting.

"Rural area" means an area defined by the United States bureau
of the census as a rural area.

"Secured unit" means a specific area of the facility that has
a restricting device separating the residents in the unit from
the residents in the remainder of the facility.

"Signature" means the name of the individual written by the
individual or an otherwise approved identification mechanism
used by the individual that may include the approved use of a
rubber stamp or an electronic signature.

"Transfer" means movement from a facility to another
institutional setting when the legal responsibility for the
care of the resident changes from transferring facility to the
receiving institutional setting.
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20. "Writing" means the use of any tangible medium for entries
into the medical record, including ink or electronic or
computer coding, unless otherwise specifically required.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-03.2-02. Conflict with federal requirements. If any part
of this chapter or chapter 33-07-04.2 is found to conflict with federal
requirements, the more stringent shall apply. Such a finding or
determination shall be made by the department and shall not affect the
remainder of this chapter or chapter 33-07-04.2

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-03.2-03. Application for and issuance of license. An
entity meeting the definition of nursing facility in this chapter must
obtain a license from the department to operate in North Dakota. No
person or entity shall establish or operate a facility without first
having obtained a license.

1. Any person or entity who owns or leases a facility and desires
to maintain or operate it shall apply to the department for a
license in the form prescribed and shall obtain an initial
license before accepting residents for care or treatment.

a. The department shall not approve an application for an
initial Ticense unless:

(1) The application and all required attachments and
statements submitted by the applicant meet the
requirements of this chapter and chapter 33-07-04.2.

(2) The department has conducted an inspection or
investigation of the facility to determine compliance
with this chapter and chapter 33-07-04.2.

(3) The department has completed an investigation into
the fitness of the applicant and determined the
applicant to be fit based on the following:

(a) Evidence provided by the applicant which
identifies that financial resources and sources
of revenue for the applicant's facility appear
adequate to provide staff, services, and the
physical environment sufficient to comply with
North Dakota Century Code chapter 23-16, this
chapter, and chapter 33-07-04.2;
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(b) The applicant has furnished the department with
a signed and notarized statement describing and
dating every proceeding, within five years of
the date of the application, in which the
applicant was involved that resulted in a
limitation, suspension, revocation, or refusal
to grant or renew a nursing facility license or
resulted in a ban on medicare or medicaid
admissions or a medicare or medicaid
decertification action; and

(c) The applicant shall furnish a signed and
notarized statement to the department describing
every criminal proceeding within five years of
the date of the application in which the
licensee or any of its shareholders owning
interest of five percent or more, officers,
directors, partners, or other controlling or
managing persons, has been convicted or nolo
contendere plea accepted, of a criminal offense
related to the operation, management, or
ownership of a nursing facility.

b. The initial Tlicense shall be valid for a period not to
exceed one year and shall expire on December thirty-first
of the year issued.

The department shall issue a renewal license when a facility
is in substantial compliance with the provisions of these
licensing requirements, as determined by periodic unannounced
onsite surveys conducted by the department and other
information submitted by the facility upon the request of the
department. Renewal 1licenses shall expire on December
thirty-first of each year. The application for renewal must
be received by the department with sufficient time prior to
the beginning of the Ticensure period to process.

The department may issue a provisional license, valid for a
specific period of time not to exceed ninety days, when there
are one or more serious deficiencies or a pattern of
deficiencies related to compliance with these Tlicensing
requirements.

a. A provisional license may be renewed at the discretion of
the department, provided the licensee demonstrates to the
department that it has made progress towards compliance
and can effect compliance within the next ninety days. A
provisional license may be renewed one time.

b. When a facility operating under a provisional license

notifies the department that it has corrected its
deficiencies, the department will ascertain correction.
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Upon finding compliance, the department shall issue a
renewal license.

4. In the case where two or more buildings operated under the
same management are used in the care of residents, a separate
lTicense is required for each building.

5. Each 1license is valid only in the hands of the entity to whom
it is issued and is not subject to sale, assignment, or other
transfer, voluntary or involuntary, nor is a license valid for
any premises other than those for which originally issued.
The 1license must be displayed in a conspicuous place within
the facility.

6. The facility shall notify the department in writing thirty
days in advance of any of the following changes:

a. Transfer or change of ownership.

b. Transfer of operating rights, including a lease of the
facility where the 1lessor retains no control of the
operation or management of the facility.

c. Change in bed capacity.
‘d. Change in the name of the facility.

7. The facility shall notify the department in writing within
thirty days of a change in administrator or nurse executive.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-03.2-04. Waiver provision. Any provisions of this chapter
or chapter 33-07-04.2 may be waived by the department for a specified
period in specific instances, provided such a waiver does not adversely
affect the health and safety of the residents and would result in
unreasonable hardship upon the facility. A waiver may be granted for a
specific period of time not to exceed one year and shall expire on
December thirty-first of the year issued.

History: Effective July 1, 1996.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-03.2-05. Access and surveillance by the department. The
department may evaluate a facility's compliance with this chapter or
chapter 33-07-04.2 at any time through:

1. An announced or unannounced onsite review; or
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2. A request for submission of written documentation verifying
compliance.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-03.2-06. Plan of correction.

1. A facility shall submit to the department a plan of correction
addressing areas of noncompliance with the licensure
requirements of this chapter and chapter 33-07-04.2.

2. A plan of correction must include:
a. How the corrective action will be accomplished;

b. How the facility will identify other residents or portions
of the facility having the potential to be affected by the
same deficient practice;

c. What measures will be put into place or systemic changes
made to ensure that the deficient practice will not recur;
and

d. How the facility will monitor its corrective actions to
ensure that the deficient practice is being corrected and
will not recur.

3. A plan of correction is required within ten calendar days of
receipt of the deficiency statement and is subject to
acceptance, acceptance with revisions, or rejection by the
department.

4. Corrections must be completed within sixty days of the survey
completion date, unless an alternative schedule of correction
has been specified by the department.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-03.2-07. Governing body. The governing body is legally
responsible for the quality of resident care services; for resident
safety and security; for the conduct, operation, and obligations of the
facility; and for ensuring compliance with all federal, state, and local
laws.

1. The governing body shall establish, cause to implement,

maintain, and as necessary, revise its practices, policies,
procedures, and bylaws for the ongoing evaluation of the
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services operated or delivered by the facility and for the
identification, assessment, and resolution of problems that
may develop in the conduct of the facility. These policies,
procedures, and bylaws must be in writing, dated, and made
available to all members of the governing body and facility
staff.

The governing body shall appoint a qualified administrator who
is responsible for the management of the facility.

a. The administrator shall hold a valid North Dakota nursing
home administrator's license.

b. In the absence of the administrator, an employee must be
designated in writing to act on behalf of the
administrator.

The governing body must ensure sufficient trained and
competent staff is employed to meet the residents' needs. The
governing body shall approve and ensure implementation of
written personnel policies and procedures including:

a. Written Jjob descriptions for personnel positions in all
service areas. Job descriptions must include definition
of title, qualifications, duties, responsibilities, and to
whom the position reports.

b. Provisions for checking state registries and licensing
boards for current licensure or registry status and
history of disciplinary actions prior to employment.

c. Procedures to ensure all personnel for whom Ticensure,
certification, or registration is required have a valid
and current license, certificate, or registration.

d. Prohibitions on resident abuse, neglect, and
misappropriation of resident property, and procedures for
investigation, reporting, and followup action.

The governing body shall ensure the development and
implementation of written policies and procedures for all
services provided by the facility, including emanating
services. These policies and procedures must be current and
shall be revised when changes in standards of practice occur.

The governing body shall ensure the development and
implementation of written resident care policies, procedures,
and practices including:

a. Admission or retention policies which ensure:
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(1) Only those persons whose needs can be met within the
accommodations and services provided by the facility
are admitted and retained by the facility.

(2) Residents are admitted to the facility only by the
order of a licensed health care practitioner.

(3) Resident information, including current medical
findings, diagnosis, and orders from the licensed
health care practitioner for immediate care of the
resident are available to the facility prior to or at
the time of admission.

(4) Other pertinent information including family history
and past medical history is received from the
licensed health care practitioner within forty-eight
hours of admission.

(5) A physical examination of the resident is performed
by the Ticensed health care practitioner within five
days prior to admission or within forty-eight hours
after admission, unless the licensed health care
practitioner documents the current examination
remains accurate.

(6) Each resident in the facility is under the
supervision of a licensed health care practitioner.

(a) Licensed health care prattitioners shall visit
residents as often as medically indicated, but
no less frequently than annually.

(b) Orders must be signed by the licensed health
care practitioner at the time of each visit.

(c) Progress notes must be written or dictated at
the time of each visit and signed within a
timeframe as determined by the facility, not to
exceed thirty days.

A procedure whereby an ongoing evaluation of resident
status and need for facility care is conducted and made a
part of the resident record.

Arrangements are made in the form of a written contract
for specific resident care services to be provided by
outside resources if the specific resident care services
required are not available by facility staff. Outside
resource shall apprise the appropriate facility staff of
recommendations, plans for implementation, and continuing
assessment through dated, and signed reports.
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d. Provisions to ensure resident rights are met in compliance
with North Dakota Century Code chapter 50-10.2.

e. Prohibition of resident abuse, neglect, or
misappropriation of resident property.

f. Provisions to ensure residents are free from physical
restraints imposed or psychoactive drugs administered for
the purpose of discipline or convenience that are not
required to treat the resident's medical symptoms.

6. The governing body is responsible for services furnished in
the facility whether or not they are furnished directly by the
facility or by outside resources. The governing body shall
ensure that a contractor of services furnishes such services
that permit the facility to comply with all applicable laws,
codes, rules, and regulations. The governing body shall:

a. Ensure the services performed under contract are provided
in a safe and effective manner.

b. Maintain a copy of current contracts for all contracted
services. The contracts must identify the scope and
nature of the services provided.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-03.2-08. Physical environment. The facility must be
constructed, arranged, and maintained to ensure the safety and
well-being of the residents.

1. The physical plant must comply with the construction standards
of chapter 33-07-04.2; and

2. The facility must provide an environment that is maintained,
clean, comfortable, and appropriately responds to the
physical, functional, and psychosocial needs of the residents.
The facility must provide adequate space, 1lighting levels,
ventilation, and safety measures consistent with the services
being offered and the needs of the residents being served.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03
Law Implemented: NDCC 23-01-03, 23-16-01

33-07-03.2-09. Emergency plan. The facility shall have a written
procedure to be followed in case of emergencies. The emergency plan
must specify persons to be notified, locations of alarm signals and fire
extinguishers, evacuation routes, procedures for evacuating residents,
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and assignment of specific tasks, and responsibilities to the personnel
of each shift.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-03.2-10. Quality improvement program.

1. The facility shall develop and implement a quality improvement
program, approved by the governing body, for assessing and
improving the quality of services and care provided to
residents. The written program must describe objectives,
organization, scope, and mechanisms for overseeing and
reporting the effectiveness of monitoring, evaluation, and
improvement activities.

2. The quality improvement program must include a written plan
for all services including indicators of care that are
important to the health and safety of the residents.

3. The indicators of the written quality improvement plan must
relate to quality of services and care provided to residents
and must be objective, measurable, and based on current
standards of practice.

4. Written documentation of quality improvement activities,
including infection control, must be prepared and reported to
the governing body.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-06

33-07-03.2-11. Infection control program. The facility shall
develop and implement a facilitywide program, approved by the governing
body, for surveillance, prevention, and control of infections. This
program must be consistent with the centers for disease control
standards specific to disease control. The responsibilities of the
program include:

1. Establishment of an infection control plan that includes the
use of techniques and precautions in accordance with the
standards of practice for each department or service.

2. Establishment of policies and procedures for reporting,
logging, surveillance, monitoring, and documentation of
infections, and the development and implementation of systems
to collect and analyze data and activities to prevent and
control infections.
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3. Development and implementation of policies and procedures
including:

a. The criteria to determine admission eligibility of an
individual with a contagious or infectious disease; and

b. The immediate isolation of all residents in whom the
condition jeopardizes the safety of the resident or other
residents.

4. Assignment of the responsibility for management of infection
surveillance, prevention, and control to a qualified person or
persons.

5. Maintenance of proper facilities and appropriate procedures
used for disposal of all infectious and other wastes.

6. Development and implementation of a process for inspection and
reporting of any employee with an infection who may be in
contact with residents, their food, or laundry.

History: Effective July 1, 1996.

General Authority: NDCC 23-01-03
Law Implemented: NDCC 23-01-03, 23-16-01

33-07-03.2-12. Education programs. The facility shall design,
implement, and document educational programs to orient new employees and
keep all staff current on new and expanding programs, techniques,
equipment, and concepts of quality care. The following topics must be
covered with all staff annually:

1. Safety and emergency procedures, including procedures for fire
and other disasters.

2. Prevention and control of infections, including universal
precautions.

3. Resident rights.

4. Advanced directives.

5. Care of the emotionally disturbed and confused resident.
History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-03.2-13. Medical services.

1. The facility shall have a licensed physician who is specified
as the medical director or a medical staff organized under
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History:

bylaws and rules approved by and responsible to the governing
body. The medical director or medical staff shall be
responsible for the quality of all medical care provided to
residents and for the ethical and professional practices of
its members.

The duties and responsibilities of the medical director or
medical staff must be delineated in a formal agreement with
the governing body.

The medical director or medical staff shall be involved in the
development of written medical staff policies which are
approved by the governing body, which delineate the
responsibilities of Ticensed health care practitioners.

The medical director or a member of the medical staff shall
participate in the quality improvement and infection control
program meetings.

Effective July 1, 1996.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-03.2-14. Nursing services.

3

Nursing services must be under the direction of a nurse
executive (director of nursing) who is employed by the
facility and 1is a registered nurse licensed to practice in
North Dakota.

The nurse executive must have written administrative
authority, responsibility, and accountability for the
integration of nursing services consistent with the overall
facility plan and philosophy of resident care. The nurse
executive shall retain administrative responsibility to:

a. Ensure development, maintenance, implementation, and
revision of nursing service objectives, standards of
practice, policy and procedure manuals, and written job
descriptions for each 1level of nursing personnel,
including unlicensed staff.

b. Ensure a resident assessment is completed and a
comprehensive care plan is established in coordination
with the resident or 1legal representative within the
required timeframes.

c. Ensure care plans are implemented so as to assist each
resident to attain and maintain their highest level of
functioning.
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History:

The facility shall have sufficient qualified nursing personnel
on duty at all times to meet the nursing care needs of the
residents including:

a. At least one registered nurse on duty eight consecutive
hours per day, seven days a week; and

b. At least one licensed nurse on duty and designated to work
charge twenty-four hours a day seven days a week.

Effective July 1, 1996.

General Authority: NDCC 28-32-02(1)
Law Implemented: NDCC 23-01-03

33-07-03.2-15. Resident assessment and care plan.

1.

History:

The facility shall complete and maintain an up-to-date
comprehensive resident assessment for each resident by using
the resident assessment instrument, the wutilization
guidelines, the minimum data set of core elements and common
definitions, and the resident assessment protocol summary with
triggers as specified by the department and approved by health
care financing administration and published in the state
operations manual.

In coordination with the resident or resident's Tlegal
representative and staff providing resident care services, a
comprehensive written resident care plan for each resident
must be developed and maintained consistent with each
resident's individual needs and Tlicensed health care
practitioner's plan of medical care. An initial care plan
must be implemented wupon admission and revised within seven
days after the completion of the resident assessment
instrument.

A care plan must be individualized to meet the needs of the
resident and must include problem and strength identification,
measurable resident-centered goals, plans of action, and which
professional service is responsible for each element of care.
Goals must be measurable, behavior oriented, time-limited, and
achievable.

Resident assessment and quarterly assessment information on
each resident must be submitted electronically to a location
specified by the department in a timeframe specified by the
department.

Effective July 1, 1996.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02
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33-07-03.2-16. Dietary services. The facility shall provide for
the dietary needs of the residents and provide dietary services in
conformance with the food service sanitation manual issued by the
department. Dietary services must include:

1. A qualified director of dietary services must be designated to
be responsible for the dietary service of the facility.

a. A director of dietary services is:

(1) A dietitian licensed to practice in North Dakota and
registered by the American dietetic association;

(2) A graduate of a dietetic technician or dietetic
assistant training program approved by the American
dietetic association;

(3) A certified dietary manager, certified by the
certifying board for dietary managers;

(4) A graduate of a state-approved course that provides
ninety or more hours of instruction in dietary
service supervision in a health care institution with
consultation from a licensed and registered
dietitian; or

(5) An individual trained and experienced in food service
supervision and management in a military service
equivalent to the program described in paragraph 2 or
4.

b. If the director of dietary services is not a licensed and
registered dietitian, regularly scheduled consultation
from a consultant Ticensed and registered dietitian must
be obtained at least monthly.

2. Dietary service personnel and all personnel who are actively
engaged in assisting residents with eating must be in good
health and practice hygienic food handling techniques.

3. Menus for all diets must be planned in accordance with the
recommended dietary allowances of the food and nutrition board
of the national research council, national academy of science.
Sufficient food must be prepared as planned for each meal to
meet the nutritional needs of residents.

a. Menus must be written at least one week in advance. The
current week's menus must be Tlocated in the dietary
services area for easy use by dietary services staff.

b. When changes in the menu are necessary, substitutions must

provide equal nutritive value. The change and the reason
for the change must be noted in writing on the menu.
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History:

c. Menus of food served must be filed and maintained for
thirty days.

d. Menus must be adjusted to address the requests of the
residents when possible.

Therapeutic diets when prescribed by the licensed health care
practitioner.

At least three meals or the equivalent must be served daily,
at regular times.

a. There must be no more than a fourteen-hour span between a
substantial evening meal and breakfast unless a nourishing
snack is provided at bedtime. Up to sixteen hours may
elapse between a substantial evening meal and breakfast
the following day if the residents agree to this meal span
and a nourishing evening snack is served.

b. A substantial evening meal is an offering of three or more
menu items at one time, one of which includes a high
quality protein item such as meat, fish, egg, or cheese.

c. Snacks must be offered at bedtime daily.

A current diet manual, approved by the medical staff or
medical director, must be readily available.

Providing each resident with food prepared by methods that
conserve nutritive value, flavor, and appearance. The food
must be attractively served at the proper temperatures and in
a form to meet individual needs. Equipment must be provided
and procedures established to:

a. Maintain hot food above one hundred forty degrees
Fahrenheit [60 degrees Celsius] during dishing.

b. Ensure that cold foods leave the kitchen at no more than
forty-five degrees Fahrenheit [7.22 degrees Celsius].

Table service for all who can and will eat at a table. For
those not eating at a table, the proper eating equipment must
be available and used.

Facilities for the general dietary needs of the residents, and
for the maintenance of sanitary conditions in the storage,
preparation, service and distribution of food.

Effective July 1, 1996.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02
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33-07-03.2-17. Resident record services. The governing body of
the facility shall establish and implement policies and procedures to
ensure the facility has a resident record service with administrative
responsibility for resident records.

1.

A resident record must be maintained and kept confidential for
each resident admitted to the facility. The resident record
shall be complete, accurately and legibly documented, and
readily accessible.

a. The resident or the resident's legal representative have
the right to view and authorize release of their medical
information.

b. The facility shall develop policies which address access
to resident records.

c. Resident records may be removed from the facility only
upon subpoena, court order, or pursuant to facility
policies when a copy of the original record is maintained
at the facility.

A1l records of discharged residents must be preserved for a
period of ten years from date of discharge. Records of
deceased residents must be preserved to seven years.

a. In the case of minors, records must be retained for the
period of minority and ten years from the date of 1live
discharge. Records of deceased residents who are minors
must be preserved for the period of minority and seven
years.

b. It 1is the governing body's responsibility to determine
which records have research, legal, or medical value and
to preserve such records beyond the above-identified
timeframes until such time the governing body determines
the records no longer have a research, legal, or medical
value.

If the facility does not employ an accredited record
technician or registered record administrator, an employee of
the facility must be assigned the responsibility for ensuring
that records are maintained, completed, and preserved. The
designated employee shall receive consultation at least
annually from an accredited record technician or registered
record administrator.

Each resident record must include:

a. The name of the resident, personal licensed health care
practitioner, dentist, and designated representative or
other responsible person, admitting diagnosis, final
diagnosis, condition on discharge, and disposition.
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m.
n.

ATl

Initial medical evaluation including medical history,
physical examination, and diagnosis.

A report from the licensed health care practitioner who
attended the resident in the hospital or other health

care setting, and a transfer form used under a transfer
agreement.

Licensed health care practitioner's orders, including all
medication, treatments, diet, restorative plan,
activities, and special medical procedures.

Licensed health care practitioner's progress notes
describing significant changes in the resident's
condition, written at the time of each visit.

Current comprehensive resident assessment and plan of
care.

Quarterly reviews of resident assessments and nurse's
notes containing observations made by nursing personnel
for the past year.

Medication and treatment records including all
medications, treatments, and special procedures performed.

Laboratory and x-ray reports.
Consultation reports.

Dental reports.

Social service notes.

Activity service notes.
Resident care referral reports.

entries into the resident record must be authenticated by

the individual who made the written entry, as defined by
facility policy and applicable state laws and regulations, and
must at a minimum include the following:

a‘

A1l  entries the licensed health care practitioner
personally makes in writing must be signed and dated by
the licensed health care practitioner.

Telephone and verbal orders may be used provided they are
given only to qualified licensed personnel and reduced to
writing and signed or initialed by a licensed health care
practitioner responsible for the care of the patient.
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Signature stamps may be used consistent with facility
policies as long as the signature stamp is used only by
the licensed health care practitioner whose signature the
signature stamp represents. Written assurance must be on
file from the licensed health care practitioner to
indicate the practitioner is the sole user of the
signature stamp.

Electronic signatures may be used if the facility's
medical staff and governing body adopt a policy permitting
authentication by electronic signature. The policy must
include:

(1) The staff within the facility authorized to
authenticate entries in resident records using an
electronic signature.

(2) The safeguards to ensure confidentiality, including:

(a) Each user must be assigned a unique identifier
generated through a confidential access code.

(b) The facility shall certify in writing each
identifier is kept strictly confidential. This
certification must include a commitment to
terminate the user's use of that particular
identifier if it 1is found the identifier has
been misused. Misused means the user has
allowed another individual to use the user's
personally assigned identifier, or the
identifier has otherwise been inappropriately
used.

(c) The user must certify in writing the user is the
only individual with user access to the
identifier and the only individual authorized to
use the signature code.

(d) The facility shall monitor the use of the
identifiers periodically and take corrective
action as needed. The process by which the
facility will conduct the monitoring must be
described in policy.

(3) A process to verify the accuracy of the content of
the authenticated entries, including:

(a) A system that requires completion of certain
designated fields for each type of document
before the document may be authenticated, with
no blanks, gaps, or obvious contradictory
statements appearing within those designated
fields. The system must require that correction
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or supplementation of previously authenticated
entries must be made by additional entries,
separately authenticated and made subsequent in
time to the original entry.

(b) An opportunity for the user to verify the
accuracy of the document and to ensure the
signature has been properly recorded.

(c) As part of the quality improvement activities,
the facility shall periodically sample records
generated by the system to verify accuracy and
integrity of the system.

(4) A user may terminate authorization for use of an
electronic signature upon written notice to the staff
member in charge of resident records.

(5) Each report generated by the user must be separately
authenticated.

(6) A list of confidential access codes must be
maintained under adequate safeguards by facility
administration.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-03.2-18. Pharmaceutical services. The facility shall
provide pharmaceutical services to meet resident needs.

1. The facility shall obtain the services of a licensed
pharmacist who shall develop policies and procedures for the
provision of pharmaceutical services within the facility
consistent with chapter 61-03-02, state laws, and federal
laws. These polices and procedures must be approved by
medical staff or medical director and governing body and must
include provisions for:

a. The procurement, storage, dispensing, labeling,
administration, and disposal of drugs and biologicals.

b. Allowing the resident to be totally responsible for the
resident's own medication based on request of the
resident, assessment of the functional capability of the
resident by facility nursing staff, documentation of the
assessment and resultant recommendations, and specific
approval and order of the Tlicensed health care
practitioner. The facility must provide a secure storage
area for medications self-administered by the resident.
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2. The pharmacist shall review each resident's medications
monthly and report any discrepancies to the nurse executive or
the resident's licensed health care practitioner.

3. All medications administered to a resident must be ordered in
writing by a licensed health care practitioner. Telephone and
verbal orders may be given to qualified licensed personnel and
must be immediately reduced in writing, signed, and dated by
the individual receiving the order, and countersigned or
initialed by the licensed health care practitioner.

4. When ordered, medications not specifically limited as to time
or number of doses must be automatically stopped in accordance
with a written policy. The resident's attending licensed
health care practitioner must be notified of stop order
policies and contacted promptly for a decision concerning
renewal of such orders so continuity of the resident's
therapeutic regimen is not inadvertently interrupted.

5. Standing orders for drugs must specify the circumstances for
drug dosage, route, duration, and frequency of administration.
The order must be reviewed annually and, if necessary,
renewed. When a standing order is implemented for a specific
resident, it must be entered in the resident's record, dated,
and signed by the Tlicensed health care practitioner who
prescribed the order.

6. All medications must be administered by individuals authorized
to do so in accordance with state laws and regulations
governing such acts. Each does administered must be properly
recorded in the resident record.

7. A1l medications administered by facility staff must be stored
in a locked area or locked cart.

a. Medications requiring refrigeration must be kept in a
separate refrigerator which is locked or in a separate
refrigerator in a Tlockable medication room near the
nurses' station.

b. Medications for "external use only" must be kept in a
lTocked area and separate from other medications.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-03.2-19. Social services. The governing body shall ensure
social services are provided to ensure each resident attains and
maintains their highest Tlevel of physical, mental, and psychosocial
functioning.
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1. The facility shall have one or more designated staff members
trained in the assessment of residents' psychosocial needs and
in the provision of services to meet those needs. If a
designee is not a qualified social worker as defined in North
Dakota Century Code chapter 43-41, the designee shall receive
onsite consultation from a qualified social worker on a
quarterly basis.

2. If the facility does not provide social services directly, the
facility must have a contract with an agency or individual
qualified to provide such services.

3. The facility shall have policies and procedures for the
delivery of social services.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-03.2-20. Activity services. The facility shall provide an
ongoing program of activity services to meet the needs and interests of
each resident which promotes or maintains each resident's physical,
mental, and psychosocial well-being.

1. The facility shall employ a qualified activity coordinator who
is responsible for the direction and supervision of the
resident activity services. A qualified activity coordinator
is:

a. An individual certified as a therapeutic recreation
specialist by a recognized accrediting body;

b. An individual who 1is eligible for certification as a
therapeutic recreation specialist by a recognized
accrediting body for the first year the individual is
eligible;

c. An individual who is activity director certified by a
recognized accrediting body;

d. An individual who is activity consultant certified by a
recognized accrediting body;

e. A qualified occupational therapist as defined in North
Dakota Century Code chapter 43-40;

f. A certified occupational therapy assistant;
g. An individual who has the equivalent of two years of
full-time experience in a social or recreational program

within the last five years, one of which was in a resident
activity program in a health care setting; or
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h. An individual who has completed an activity training
program approved by the department as meeting the
requirements in section 33-07-03.2-22; and

(1) Has one year of full-time experience in the past five
years in an activity program in a health care
setting; or

(2) Receives monthly onsite consultation for a minimum of
one year after the completion of the program from an
individual meeting the qualifications described in
subdivision a, d, e, f, or g.

2. The facility shall have sufficient activity staff to provide
an ongoing program of meaningful, stimulating, therapeutic,
and leisure time activities to meet the needs and suited to
the interests of each resident.

3. The facility shall have policies and procedures for the
delivery of activity services.

4. Each resident's activity plan must be developed in accordance
with instructions of the licensed health care practitioner.

5. The activity plan must be coordinated with the resident's
overall plan of care and altered as needed.

6. Activity notes, including observations of resident's
participation in activity programs, must be recorded and
retained in the resident's record.

7. Resident's request to see clergy must be honored and space
must be provided for privacy during these visits.

8. The facility must have adequate equipment and material to
support independent and group activities.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-03.2-21. Approved activity training program. Only programs
that the department determines to meet the criteria in this section and
approves in writing will be considered to be an approved activity
training program.

1. A department-approved activity training program must have a
curriculum which contains, at a minimum, one hundred eighty

hours, ninety of which are theory and ninety of which are
practical training hours.

2. The primary instructor of a program shall have:
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a. A bachelor's degree or be activity consultant certified;

b. Have current activity experience as a director or as a
practicing consultant; and

c. Have experience in teaching adults.

3. Supplemental instructors shall have a minimum of one year of
experience in their field.

4. The theory portion of the program shall include, at a minimum,
the topics identified 1in .the basic education course for
activity professionals developed by the national association
of activity professionals and the national certification
council for activity professionals.

5. Training on nursing and nursing-related services, including
transferring, positioning, toileting, and feeding, may not be
included in the curriculum of an activity training program.

6. At the completion of the program, the instructor must verify
in writing to the department the successful completion of the
program for each participant.

7. A listing of state-approved activity training programs and the
‘date of approval will be maintained by the department.

8. An approved activity training program may include only those
topics which were submitted to and approved by the department
for inclusion. Changes which are made to the program must be
approved by the department prior to implementation or the
program will no longer be considered to be approved.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-03.2-22. Specialized rehabilitative services. Specialized
rehabilitative services shall, at a minimum, include physical therapy,
speech and language pathology, occupational therapy, and health services
for mental illness and mental retardation and shall:

1. Be provided upon a written order of a licensed health care
practitioner, who shall be responsible for the general medical
direction of such services as part of the total care of the
resident.
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2. Be provided directly by facility staff or obtained through
contract with outside resources.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-03.2-23. Diagnostic services. The facility shall provide
or have arrangements for obtaining diagnostic services consistent with
the needs of the resident.

1. If the facility provides any clinical laboratory testing
services to residents, regardless of the frequency or the
complexity of the testing, the governing body is required to
obtain and maintain compliance with the applicable parts of
the clinical laboratory improvement amendments of 1988, 42 CFR
part 493.

2. If the facility provides radiology or other diagnostic
services to residents, these services must be provided in
accordance with the current standards of practice and state
and federal regulations.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-03.2-24. Housekeeping, maintenance, and laundry services.
The facility shall provide housekeeping and maintenance services
necessary to maintain a sanitary and comfortable environment and laundry
services, including personal Taundry services, to meet the needs of the
residents.

1. The facility shall employ sufficient housekeeping and
maintenance personnel to maintain the interior and exterior of
the facility in a safe, clean, orderly, and attractive manner.
The facility shall establish, implement, and update policies
and procedures consistent with current standards of practice
including procedures to ensure:

a. The facility 1is kept free from offensive odors,
accumulations of dirt, rubbish, dust, and safety hazards;

b. Floors are regularly cleaned, polishes on floors provide a
nonslip finish, and throw or scatter rugs have a nonslip
backing;

c. Walls and ceilings are maintained, cleaned, and painted as
needed;

d. The grounds are kept free from refuse and Titter; and
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History:

e. Poisons and chemical compounds must be stored away from
resident and food preparation and storage areas.

The facility shall be maintained free from insects and
rodents.

a. Pest control services must be provided by the facility or
by contract with a pest control company.

b. Windows and doors must be appropriately screened to
exclude insects.

c. Harborages and entrances for insects and rodents must be
eliminated.

The facility shall have available at all times a sufficient
supply of Tinen in good condition, for the care and comfort of
residents and ensure there is sufficient trained staff and
facilities available to provide these services in a manner
that controls the spread of infection.

a. Clean Tlinen and clothing must be stored in clean, dry,
dust-free, and easily accessible areas.

b. Soiled 1linen must be sorted and stored in well-ventilated
areas, separate from clean laundry spaces, and must not be
permitted to accumulate.

(1) Soiled T1linen and clothing must be stored separately
in suitable bags or containers.

(2) Potentially infectious soiled Tinen must be handled
with particular attention to avoid contamination of
clean linen.

(3) Soiled linen may not be sorted, laundered, rinsed, or
stored in bathrooms, resident rooms, kitchens, or
food storage areas.

Effective July 1, 1996.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-03.2-25. Adult day care services.

1.

2.

Any facility seeking to develop an adult day care service
shall contact the department and receive advance approval as a
condition of Ticensure.

A facility may use existing space and equipment to deliver
adult day care services provided services to the residents of
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the facility are not diminished and their needs are being
acceptably addressed with the following exceptions:

a. The facility shall provide dining space for congregate
dining of adult day care participants in addition to space
required under section 33-07-04.2-06.

b. The facility shall provide activity space in addition to
space required under section 33-07-04.2-06.

c. The facility shall provide an area allowing privacy for
adult day care participants to allow for rest periods.

3. A facility accepting persons for adult day care shall develop
policies and procedures covering all aspects of adult day care
including:

a. Medications and treatments shall be provided by facility
staff only by order of a licensed health care
practitioner, and records must be maintained of services
provided to individual adult day care participants.

b. Individuals having a communicable disease shall not
participate in the adult day care program.

" History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-03.2-26. Secured units. Secured units, such as those
designed for residents with Alzheimer's disease or other dementias, must
comply with the following:

1. Prior to admission or within seven days of admission, a
multidisciplinary team shall evaluate the appropriateness of a
resident's placement in a secured unit. The multidisciplinary
team shall, at a minimum, consist of a registered nurse and a
licensed social worker who will be providing service to the
resident in the secured unit, the resident's licensed health
care practitioner, and the resident or the individual who has
legal status to act on behalf of the resident;

2. Licensed health care practitioner orders for placement in a
secured unit must be documented in the resident's record and
must be reviewed during the Tlicensed health care
practitioner's regular visits;

3. Placement in a secured unit may not be used as a punishment or
for the convenience of the staff; and

4. A resident in a secured unit shall have access to the same
services as other residents in the facility including
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provisions for routine and ongoing access to the outdoors as
appropriate based on the resident's past history, personal
preferences, and current condition.

History: Effective July 1, 1996.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02
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CHAPTER 33-07-04.1
GENERAL STANDARDS OF CONSTRUCTION AND
EQUIPMENT FOR LONG-TERM CARE FACILITIES

[Repealed effective July 1, 1996]
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STAFF COMMENT: Chapter 33-07-04.2 contains all new material and is not
underscored so as to improve readability.

CHAPTER 33-067-04.2
GENERAL STANDARDS OF CONSTRUCTION AND

EQUIPMENT FOR NURSING FACILITIES

Section

33-07-04.2-01 Definitions

33-07-04.2-02 Conflict With Federal Requirements
33-07-04.2-03 Waiver Provision

33-07-04.2-04 Access and Surveillance by the Department
33-07-04.2-05 Plans of Correction

33-07-04.2-06 Site

33-07-04.2-07 Emanating Services

33-07-04.2-08
33-07-04.2-09

Plans and Specifications
Codes and Standards

33-07-04.2-10 Nursing Unit
33-07-04.2-11 Dining and Activity Areas
33-07-04.2-12 Rehabilitation Therapy
33-07-04.2-13 Dietary Services
33-07-04.2-14 General Storage
33-07-04.2-15 Details

33-07-04.2-16 Elevators

33-07-04.2-17 Mechanical Requirements
33-07-04.2-18 Electrical Requirements

33-07-04.2-061. Definitions. The definitions located in section

33-07-03.2-01 apply to this chapter.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-04.2-02. Conflict with federal requirements. The
provisions located in section 33-07-03.2-02 apply to this chapter.
History: Effective July 1, 1996.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02
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33-07-04.2-03. Waiver provision. The waiver provision located in
section 33-07-03.2-04 applies to this chapter.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-04.2-64. Access and surveillance by the department. The
provisions located in section 33-07-03.2-05 apply to this chapter.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-04.2-05. Plans of correction. The provisions located in
section 33-07-03.2-06 apply to this chapter.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-04.2-06. Site. For new construction, the site of the
facility must be away from nuisances detrimental to the proposed
services, such as commercial or industrial developments, or other types
of facilities that produce noise or air pollution. A site plan must be
submitted to the department.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-04.2-07. Emanating services.

1. Sufficient information on the design of other types of
facilities physically attached to the nursing facility must be
submitted to the department so as to determine that safety
from fire and the adequacy of the spaces and services of the
facility are not compromised.

2. Occupants of other types of facilities may use service spaces

such as dining and activities in the facility only when the
size of such spaces exceed the standards of this chapter.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-01-03, 23-16-06

33-07-04.2-08. Plans and specifications.
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1.

History:

A facility shall contact the department prior to any
substantial changes in or alterations to any portion of the
structure to determine to what extent it is subject to review.
A substantial change includes alterations affecting the fire
safety or structural integrity of the building, changes in
service areas or services provided within a service area,
changes in bed capacity, or any other change governed by the
standards of this chapter. The department may request plans,
specifications, or other information as may be required and
shall make the final determination on those areas subject to
review.

A facility shall submit plans and specifications to the
department for all construction, remodeling, and installations
subject to review. The plans and specifications must be
prepared by an architect or engineer licensed in North Dakota,
unless otherwise determined by the department.

Start of construction prior to approval by the department of
the final plans and specifications is not permitted.

A1l construction, remodeling, and installations must be in
accordance with the final plans and specifications approved by
the department. Modifications or deviations from the approved
plans and specifications must be submitted to and approved by
the department.

The department may make inspections of construction,
remodeling, or installations and arrange conferences with the
facility to ensure conformance with approved plans and
specifications.

The construction specifications must require the contractor to
perform tests to ensure all systems conform to the approved
plans and specifications.

Routine maintenance does not require the submission of plans
and specifications. For the purpose of this subsection,
"routine maintenance" means repair or replacement of existing
equipment, room finishes and furnishings, and similar
activities.

Effective July 1, 1996.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-04.2-09. Codes and standards.

18

A facility must be designed, constructed, equipped,
maintained, and operated in compliance with:

a. This chapter;
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History:

b. The guidelines for construction and equipment of hospital
and medical facilities, 1992-93 edition, compiled by the
American institute of architects committee on architecture
for health with the exception of the section related to
design temperatures;

c. The national fire protection association 101 Tife safety
code, 1985 edition;

d. North Dakota Century Code section 54-21.3-04.1, relating
to accessibility for disabled persons;

e. The food service sanitation manual issued by the
department;

f. Article 62-03 relating to plumbing standards;
g. Article 24-02 relating to electrical wiring standards;
h. Article 45-12 relating to boiler rules and regulations;

i. Article 33-15 governing air pollution control, relating to
incinerators; and

Jj. Article 33-10 relating to radiological health.

A facility must comply with all applicable building codes,
ordinances, and rules of city, county, or state jurisdictions.

These standards are established to bring about a desired
performance result. If specific limits are prescribed,
equivalent solutions may be acceptable if approved in writing
by the department as meeting the intent of these standards.

Effective July 1, 1996.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-04.2-10. Nursing unit.

i 8

A resident room must have adequate space to house necessary
furniture and equipment, to provide for resident care, to
provide for movement of beds, and for the transfer of
residents to and from beds.

The smallest dimension of a rectangular single resident room
may not be less than ten feet [3.05 meters] free of fixed
obstructions and the floor area may not be less than one
hundred twenty square feet [11.15 square meters].

The smallest dimension of a rectangular multiple resident room
may not be less than eleven feet six inches [3.51 meters] free
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10.

History:

of fixed obstructions, except in specially arranged
rectangular rooms such as toe-to-toe arrangements where the
minimum clear width may not be less than ten feet
[3.05 meters] free of fixed obstructions.

In other than a rectangular-shaped room, the principles of
space allocation specified by the minimum dimensions and floor
area requirements in a rectangular-shaped room must be adhered
to.

Each resident room must have an outside wall with natural
light provided by a window. The area of the glazing material
in the window may not be less than one-tenth of the floor area
of the resident room.

In existing construction, a multiple resident room may not
permit more than two beds side by side parallel to the window
wall.

In new construction, a multiple resident room must be designed
to permit no more than two beds.

A janitor's closet containing a floor receptor or service sink
and storage space for housekeeping supplies and equipment
shall be provided for each nursing unit.

A visiting room shall be provided where residents may visit
privately.

Resident toilet rooms must be functionally accessible and
usable by the residents which they serve. In new
construction, a resident toilet room must provide space for
two staff members to assist a resident as needed.

Effective July 1, 1996.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-04.2-11. Dining and activity areas. The dining areas and
activities areas may not be the same space.

Ls

3.

The total area set aside for dining must be a minimum of
twenty square feet [1.86 square meters] per bed.

The total area set aside for activities must be a minimum of
fifteen square feet [1.40 square meters] per bed. Adequate
storage space must be provided for recreational equipment and
supplies in addition to the space required.

A dayroom must be provided in each nursing unit in addition to
the required activity space.
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4. A functionally accessible toilet room must be provided
convenient to activity and dining areas.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-04.2-12. Rehabilitation therapy. Exercise and treatment
areas of at least three hundred square feet [27.87 square meters] must
be provided for physical therapy, occupational therapy, or restorative
nursing services.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-04.2-13. Dietary services. Dietary areas and equipment
must be designed to accommodate the requirements for sanitary storage,
processing, and handling consistent with the food service sanitation
manual issued by the department.

History: Effective July 1, 1996.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 28-32-02

33-07-04.2-14. General storage.
1. Resident space may not be used for general facility storage.

2. Separate storage space with provisions for Tlocking and
security control must be provided for residents' personal
effects.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-04.2-15. Details. All details must meet the following
requirements:

1. Soap in a soap dispenser must be provided at all lavatories
and sinks used by personnel for handwashing.

2. In new construction, boiler rooms must not be located under
any portion of the facility.

3. Ceilings must be acoustically treated in corridors in resident
areas, nurses stations, and dining and activity areas.
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4. Noise reduction criteria shown in the following table apply to
partition, floor, and ceiling assembly construction in
resident areas:

Airborne Sound Impact
Transmission Insulation
Class (STC)* Class [IIC)**
Location Partitions Floors Floors
Resident room to
resident room 45 45 51
PubTic space to
resident room *** 50 50 51+
Service areas to
resident room ++ 55 55 55+
Footnotes:
» Sound transmission class (STC) must be determined by tests in

accordance with methods set forth in ASTM Standard E 90 and ASTM
Standard E 413.

i Impact insulation class (IIC) must be determined in accordance
with criteria set forth in HUD FT/TS 24.

***  Public space includes Tlobbies, dining rooms, recreation rooms,
treatment rooms, and similar spaces.

+ Impact noise Timitation applicable only when corridor, public
space, or service area is over resident's room.

++ Service areas include kitchens, elevators, elevator machine rooms,
laundries, garages, maintenance rooms, boiler and mechanical
equipment rooms, and similar spaces of high noise or vibration or
both. Mechanical equipment located on the same floor or above or
below the residents' rooms, offices, nurses' stations, and similar
occupied spaces must be effectively isolated from such spaces with
respect to noise and vibration.

NOTE: The requirements set forth in this table assume installation
methods which will not appreciably reduce the efficiency of the assembly
as tested. Location of electrical receptacles, grilles, duct work, and
other mechanical items, and blocking and sealing of partitions at floors
and ceilings must not compromise the sound isolation required.

History: Effective July 1, 1996.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02
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33-07-04.2-16. Elevators.

1.

History:

An appropriate number of elevators, at least one which
complies with the provisions of ANSI Al7.1, must be provided
in all multistory buildings. All new hospital-type elevators
must comply with this standard.

A1l elevators, except freight elevators, must be equipped with
a two-way special service switch to permit the car to bypass
all landing button calls and be dispatched directly to any
floor.

Effective July 1, 1996.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-04.2-17. Mechanical requirements.

1.

Ashestos insulation may not he used. Insulation of soft-type,
spray-on, etc., may not be used where it is subject to air or
mechanical erosion or where loose particles may create a
maintenance problem.

Air-conditioning, heating, and ventilation systems.
a. Air-conditioning is optional.

b. A temperature range of seventy-one to eighty-one degrees
Fahrenheit [39.4 to 45.0 degrees Celsius] must be
maintained for all occupied areas.

c. All air supply and air exhaust systems must be
mechanically operated. Gravity exhaust may be wused in
nonresident areas and in areas not normally occupied by
staff.

d. A ceiling exhaust fan may be used to ventilate a single
isolated toilet room when a central exhaust system is not
readily available.

e. Boiler rooms must be provided with sufficient air to
maintain equipment combustion rates and to 1limit room
temperatures.

f. Unit ventilators may be used to ventilate individual rooms
in existing facilities, and in additions to existing
facilities not to exceed six beds. Such ventilators may
only be used when a central ventilation system is
inaccessible.

g. Filters for a central ventilation system must be located
upstream of air-conditioning equipment. If a prefilter is
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3.

History:

employed, the prefilter must be upstream of the equipment
and the final filter may be located downstream.

h. A manometer must be installed across each filter serving a
central ventilation system.

i. An exhaust hood in a dietary area must have an exhaust
rate of not less than fifty cubic feet [1.41 cubic meters]
per minute per square foot of face area. Face area is
defined as the open area from the exposed perimeter of the
hood to the average perimeter of the cooking surfaces.

Plumbhing and other piping systems.

a. Systems must be designed to supply water to the fixtures
and equipment Tlocated on upper floors at a minimum
pressure of fifteen pounds per square inch [6.80 kilograms
per 6.45 square centimeters] during maximum demand
periods.

b. A1l handwashing facilities in resident care areas shall
have the water supply spout mounted so its discharge point
is a minimum distance of five inches [12.7 centimeters]
above the rim of fixtures.

c. Flush valves installed on plumbing fixtures must be a
quiet operating type, equipped with silencers.

d. Bedpan flushing devices must be provided in not Tess than
half of the resident toilet rooms and in the soiled
workroom. In new construction, rough-in plumbing for
bedpan flushing devices in the remaining resident toilet
rooms is required.

Effective July 1, 1996.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-04.2-18. Electrical requirements.

1s

A1l materials must be 1listed as complying with applicable
standards of underwriters' laboratories incorporated, or other
similarly established standards.

Circuit breakers or fusible switches that provide
disconnecting means and overcurrent protection for conductors
connected to switchboard and distribution panels must be
enclosed or guarded to provide a dead-front type of assembly.
The main switchboard must be located in a separate enclosure
accessible only to authorized persons. The switchboard must
be convenient for use, readily accessible for maintenance,
clear of traffic lanes, and in a dry ventilated space devoid
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History:

of corrosive fumes or gases. Overload protective devices must
be suitable for operating properly in the ambient temperature
conditions.

Lighting and appliance panels must be provided for the
circuits on each floor. This requirement does not apply to
emergency system circuits.

Two duplex receptacles are required between adjacent beds.

A nurse calling station must be installed at each resident
bed, toilet, bath, and shower. The nurse calling station at
the toilet, bath, or shower must be an emergency call.

a. All calls must register both visibly and audibly at the
nurses' station and must actuate a visible signal in the
corridor at the resident's door, in the clean workroom,
and soiled workroom.

b. If installed, a nurse calling system providing two-way
voice communication must be equipped with an indicating
light at each calling station that lights and remains
lighted as long as the voice circuit is operative.

Emergency electric service must be provided to circuits as
follows:

a. Lighting at the switch-gear location and boiler room.

b. Nurse calling system.

c. Refrigerators for dietary and medication needs.

d. Fire pump, if installed.

e. All required duplex receptacles in resident corridors.

f. Equipment, such as burners and pumps necessary for
operation of one or more boilers and their necessary
auxiliaries and controls, required for heating and
sterilization.

g. Equipment necessary for maintaining electrical service.

h. A minimum of one duplex receptacle convenient to the bed
location for each resident requiring the use of life
support systems.

Effective July 1, 1996.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02
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JULY 1996

CHAPTER 43-062-03

43-02-03-01. Definitions. The terms used throughout this chapter
have the same meaning as in North Dakota Century Code chapter 38-08

" except:

1.

"Adjusted allowable" means the allowable production a
proration unit receives after all adjustments are applied.

"Allocated pool" is one in which the total oil or natural gas
production is restricted and allocated to various proration
units and fractional proration units therein in accordance
with proration schedules.

"Allowable production" means that number of barrels of oil or
cubic feet [meters] of natural gas authorized to be produced
from the respective proration units and fractional proration
units in an allocated pool.

"Back allowable" means the authorized accumulative underage or
shortage for a given proration unit or fractional proration
unit. :

"Barrel" means forty-two United States gallons [158.99 liters]
measured at sixty degrees Fahrenheit [%4:44 15.56 degrees
Celsijus] and atmospheric pressure at sea level.

"Barrel of oil" means forty-two United States gallons [158.99
1iters] of oil after deductions for the full amount of basic
sediment, water, and other impurities present, ascertained by
centrifugal or other recognized and customary test.

75



10.

11.

12.

& 18

14.

15.

16.

17.

"Bottom hole or subsurface pressure" means the pressure in
pounds [kilograms] per square inch [square centimeters] gauge
under conditions existing at or near the producing horizon.

"Bradenhead gas well" means any well capable of producing gas
through wellhead connections from a gas reservoir which has
been successfully cased off from an underlying oil or gas
reservoir.

"Casinghead gas" means any gas or vapor, or both gas and
vapor, indigenous to and produced from a pool classified as an
oil pool by the commission.

"Common purchaser for natural gas" means any person now or
hereafter engaged in purchasing, from one or more producers,
gas produced from gas wells within each common source of
supply from which it purchases, for processing or resale.

"Common purchaser for oil" means every person now engaged or
hereafter engaging in the business of purchasing oil in this
state.

"Common source of supply" is synonymous with pool and is a
common accumulation of oil or gas, or both, as defined by
commission orders.

"Completion" means an oil well shall be considered completed
when the first oil is produced through wellhead equipment into
tanks from the ultimate producing interval after casing has
been run. A gas well shall be considered complete when the
well is capable of producing gas through wellhead equipment
from the ultimate producing zone after casing has been run. A
dry hole shall be considered complete when all provisions of
plugging are complied with as set out in this chapter.

"Condensate" means the 1liquid hydrocarbons recovered at the
surface that result from condensation due to reduced pressure
or temperature of petroleum hydrocarbons existing in a gaseous
phase in the reservoir.

"Cubic foot of gas" means that volume of gas contained in one
cubic foot [28.32 Titers] of space and computed at a pressure
of fourteen and seventy-three hundredths pounds per square
inch [1034.19 grams per square centimeter] absolute at a base
tempera}ure of sixty degrees Fahrenheit [14:44 15.56 degrees
Celsius].

"Director" means the director of o0il and gas of the industrial
commission, the assistant director of o0il and gas of the
industrial commission, and their designated representatives.

"Enhanced recovery" means the increased recovery from a pool
achieved by artificial means or by the application of energy
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18.

13

20.

2l.

22.

23.

24.

£

26.

27 .

extrinsic to the pool, which artificial means or application
includes pressuring, cycling, pressure maintenance, or
injection to the pool of a substance or form of energy but
does not include the injection in a well of a substance or
form of energy for the sole purpose of (a) aiding in the
lifting of fluids in the well, or (b) stimulation of the
reservoir at or near the well by mechanical, chemical,
thermal, or explosive means.

"Exception well location" means a Tlocation which does not
conform to the general spacing requirements established by the
rules or orders of the commission but which has been
specifically approved by the commission.

"Fractional proration unit for oil" means a tract of land
containing more or less than forty acres [16.19 hectares]
predominantly situated within the confines of a pool.

"Gas T1ift" means any method of 1ifting liquid to the surface
by injecting gas into a well from which o0il production is
obtained.

"Gas-0il ratio" means the ratio of the gas produced in cubic
feet [cubic meters] to a barrel of oil concurrently produced
during any stated period.

"Gas-0il ratio adjustment" means the reduction in allowable of
a high gas-o0il ratio proration unit to conform with the
production permitted by the 1limiting gas-cil ratio for the
particular pool during a particular proration period.

"Gas transportation facility" means a pipeline in operation
serving one or more gas wells for the transportation of
natural gas, or some other device or equipment in Tike
operation whereby natural gas produced from gas wells
connected therewith can be transported.

"Gas well" means a well producing gas or natural gas from a
common source of gas supply as determined by the commission.

"High gas-0il ratio proration unit" means a proration unit
with a producing oil well with a gas-oil ratio in excess of
the 1imiting gas-oil ratio for the pool.

"Injection or input well" means any well used for the
injection of air, gas, water, or other fluids into any
underground stratum.

"Limiting gas-0il ratio" means the gas-oil ratio assigned by
the commission to a particular oil pool to limit the volumes
of casinghead gas which may be produced from the various
oil-producing units within that particular pool.
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28.

29.

30.

3.

32.

33.

34.

35,

36.

37.

38.

"Log or well 1log" means a systematic, detailed, and correct
record of formations encountered in the drilling of a well,
including commercial electric Tlogs, radioactive logs, dip
meter logs, and other related logs.

"Marginal unit" means a proration unit or fractional proration
unit that cannot produce at a rate equal to the top unit
allowable for the proration period for the pool.

"Minimum allowable" means the minimum amount of production
from an oil or gas well which will encourage the continued
operation of such well and below which the well might be
threatened with premature plugging and resulting waste.

"Multiple completion" means the completion of any well so as
to permit the production from more than one common source of

supply.

"Natural gas or gas" means and includes all natural gas and
all other fluid hydrocarbons not herein defined as oil.

"Nonmarginal unit" means a proration unit or a fractional
proration unit that can produce at a rate equal to the top
unit allowable for the proration period for the pool.

“"Normal unit allowable" means the amount of allowable

production allocated to proration units which are producing
from a depth of five thousand feet [1,524 meters] or above.

"0fficial gas-oil ratio test" means the periodic gas-oil ratio
test made by order of the commission and by such method and
means and in such manner as prescribed by the commission.

"0ffset" means a well drilled on a forty-acre [16.19-hectare]
tract cornering or contiguous to a forty-acre [16.19-hectare]
tract having an existing oil well, or a well drilled on a one
hundred sixty-acre [64.75-hectare] tract cornering or
contiguous to a one hundred sixty-acre [64.75-hectare] tract
having an existing gas well; provided, however, that for wells
subject to a fieldwide spacing order, "offset" means any wells
located on spacing units cornering or contiguous to the
spacing unit or well which is the subject of an inquiry or a
hearing.

"0i1 well" means any well capable of producing oil or o0il and
casinghead gas from a common source of supply as determined by
the commission.

"Operator" means any person or persons who, duly authorized,

is in charge of the development of a lease or the operation of
a producing property.

78



39.

40.

41.

42.

43.

44.

45.

46.

47.

48.

49.
50.

"Overage or overproduction" means the amount of oil or the
amount of natural gas produced during a proration period in
excess of the amount authorized on the proration schedule.

"Potential" means the properly determined capacity of a well
to produce oil, or gas, or both, under conditions prescribed
by the commission.

"Pressure maintenance" means the injection of gas or other
fluid into a reservoir, either to increase or maintain the
existing pressure in such reservoir or to retard the natural
decline in the reservoir pressure.

"Proration day" consists of twenty-four consecutive hours
which shall begin at seven a.m. and end at seven a.m. on the
following day.

"Proration month" means the calendar month which shall begin
at seven a.m. on the first day of such month and end at seven
a.m. on the first day of the next succeeding month.

"Proration period" means for oil the proration month and for
gas six consecutive calendar months which shall begin at seven
a.m. on the first day of a calendar month and end at seven
a.m. on the first day of the seventh succeeding month.

"Proration schedule" means the periodic order of the
commission authorizing the production, purchase, and
transportation of oil or of natural gas from the various units
of oil or of natural gas proration in allocated pools.

"Proration unit for gas" consists of such geographical area as
may be prescribed by special pool rules issued by the
commission.

"Proration unit for o0il" consists of a tract of Tland
containing forty acres [16.19 hectares] predominantly situated
within the confines of a pool.

"Recomplete" means the subsequent completion of a well in a
different pool from the pool in which it was originally
completed.

"Reservoir" means pool or common source of supply.

"Saltwater handling facility" means and includes any container
such as a pit, tank, or pool, whether covered or uncovered,
used for the handling, storage, disposal of deleterious
substances obtained, or used, in connection with the drilling
or operation of wells.
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52.

53.

54.

58.

56.

8l

58.

History:

"Shut-in pressure" means the pressure noted at the wellhead
when the well is completely shut in. Not to be confused with
bottom hole pressure.

"Spacing unit" is the area in each pool which is assigned to a
well for drilling, producing, and proration purposes in
accordance with the commission's rules or orders.

"Stratigraphic test well" means any well or hole, except a
seismograph shot hole, drilled for the purpose of gathering
information in connection with the oil and gas industry.

"Tank bottoms" means that accumulation of hydrocarbon material
and other substances which settle naturally below crude oil in
tanks and receptacles that are used in handling and storing of
crude oil, and which accumulation contains basic sediment and
water in an amount rendering . it unsaleable to an ordinary
crude oil purchaser; provided, that with respect to Tlease
production and for lease storage tanks, a tank bottom shall be
limited to that volume of the tank in which it is contained
that lies below the bottom of the pipeline outlet thereto.

"Top unit allowable for gas" means the maximum number of cubic
feet [cubic meters] of natural gas, for the proration period,
allocated to a proration unit for gas in an allocated gas
pool.

"Top unit allowable for o0il" means the maximum number of
barrels of oil daily for each calendar month allocated to a
proration unit for o0il in a pool to nonmarginal units.

"Treating plant" means any plant permanently constructed or
portable used for the purpose of wholly or partially
reclaiming, treating, processing, or in any manner making tank
bottoms or any other waste oils marketable.

"Underage" means the amount of oil or the amount of natural
gas during a proration period by which a given proration unit
failed to produce in an amount equal to that authorized on the
proration schedule.

Amended effective January 1, 1983; May 1, 1992; July 1, 1996.

General Authority: NDCC 38-08-04
Law Implemented: NDCC 38-08-04

43-02-03-14.1. Verification of certified welders.

1:--For--the--purpeses--ef--this--seetions--‘wellhead"--means--any

equipment-attached-to-the-top-of-the-tubular-geeds-used--in--a
well--te--suppert--the--tubular-strings;-previde-seals-between
strings;-and-eontrol-preduction-from-the-wetl:
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2:--ARy--welding--en-a-wellhead-must-be-dene-by-a-certified-welder

verified-in-aceordance-with-this-seetions

3:--Any--certified--welder-requesting-verification-of-the-welderis

eertification-shali-submit--suffieient--documentation--to--the
direeter--to--verify-test-results-and-testing-precedures-for-a
welder-quatification-test:--Al}-test-welds-must--be--prepareds;
welded;--and--tested--in--accordance--with-the-requirements-of
seetion-iX-of-the-American--seeiety--of--mechanieal--engineers
{ASME}--code-or-American-petreleum-institute-1104-codex---Tests
en-the-welded-specimen-must-be-made--By--a--certified--testing
laberatery:----Any---company---quatification---test--precedure
conferming-te-these-codes-can-be-used:---Pesitien--six-6--frem
seetion-iX--of--the--American--seeiety-of-mechanieal-engineers
eode-must-be-used-en-ati-testss

4:--Upen---verification--by--the--direetor;--the--welder--wili--be

furnished-a-ferm-te-be-presented-te--any--eperatoer--requesting
work:---The--form--wili--contain--the--welderis-name;-addresss
verification-number;-and-expiration--date----The--verificatien
will--expire--thirty-six--menths--from--the--date-ef-issdanees
Thereafter;-the-welder-must-be-recertified-and-the-preecess-fer
verification-repeated-pursdant-te-this-seetions

8:--1t--is--the--respensibility--ef--the-operater-and-ewner-of-the

History:

1994~

wellhead-te-ensure-that-any-welding-done-en--the--welihead--is
dene-by-a-welder-whese-certification-is-verified-in-aceordance
with-this-seetion---The-operater-must-promptly-submit--te--the
direeter--a--form-4--sundry--netice-of-any-wetding-dene-en-any
wellhead;-1isting-the-welderis-name--and--verification--number
and---giving--a--brief--deseription--of--the--werk: Repealed
effective July 1, 1996.

Effeetive--May--1;-1990:-amended-effeetive-May-1;-1992+-May-1;

General Authority: NBEE-38-88-64
Law Implemented: NBEE-38-08-22

43-02-03-14.2. 0il and gas metering systems.

1.

Application of section. This section is applicable to all
metering stations measuring production from oil and gas wells
within the state of North Dakota, including private, state,
and federal wells. If these rules differ from federal
requirements on measurement of production from federal oil and
gas wells, the federal rules take precedence.

Definitions. As used in this section:

a. "Allocation meter" means a meter used by the producer to
determine the volume from an individual well before it is
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commingled with production from one or more other wells
prior to the custody transfer point.

b. "Calibration test" means the process or procedure of
adjusting an instrument, such as a gas meter, so its
indication or registration is in satisfactorily close
agreement with a reference standard.

c. "Custody transfer meter" means a meter used to transfer
oil or gas from the producer to transporter or purchaser.

d. "Gas gathering meter" means a meter used in the custody
transfer of gas into a gathering system.

e. "Meter factor" means a number obtained by dividing the
aetdal net volume of fluid (liquid or gaseous) passed
through the meter during proving by the net volume
registered by the meter.

f. "Metering proving" means the procedure required to
determine the relationship between the true volume of a
fluid (1iquid or gaseous) measured by a meter and the
volume indicated by the meter.

Inventory filing requirements. Within sixty days of adoption
of these rules, the owner of metering equipment shall file
with the commission an inventory of all meters used for
custody transfer and allocation of production from oil or gas
wells, or both. Inventories must be updated on an annual
basis, and filed with the commission on or before the first
day of each year, or they may be updated as frequently as
monthly, at the discretion of the operator. Inventories must
include the following:

a. Well name and Tlegal description of Tlocation or meter
location if different.

b. North Dakota industrial commission well file number.
c. Meter information:
(1) Gas meters:
(a) Make and model.
(b) Differential, static, and temperature range.
(c) Orifice tube size (diameter).
(d) Meter station number.

(2) 011 meters:
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(a) Make and model.
(b) Size.
(c) Meter number.

Installation and removal of meters. The commission must be
notified of all custody transfer meters placed in service.
The owner of the custody transfer equipment shall notify the
coomission of the date a meter is placed in service, the make
and model of the meter, and the meter or station number. The
commission must also be notified of all metering installations
removed from service. The notice must include the date the
meter is removed from service, and the meter or station
number. The required notices must be filed with the
commission within thirty days of the installation or removal
of a meter.

A1l allocation meters must be approved prior to installation
and use. The application for approval must include the make
and model number of the meter, the meter or station number,
the well name, its location, and the date the meter will be
placed in service.

Meter installations for measuring production from oil or gas
wells, or both, must be constructed to American petroleum
institute {AP!} or American gas association {AGA} standards or
to meter manufacturer's recommended installation. Meter
installations constructed in accordance with American
petroleum institute or American gas association standards in
effect at the time of installation shall not automatically be
required to retrofit if standards are revised. The commission
will review any revised standards, and when deemed necessary
will amend the requirements accordingly.

Registration of persons proving or testing meters. All
persons engaged in meter proving or testing of oil and gas
meters must be registered with the commission. Those persons
involved in oil meter testing, by flowing fluid through the
meter into a test tank and then gauging the tank, are exempted
from the registration process. However, such persons must
notify the commission prior to commencement of the test to
allow a representative of the commission to witness the
testing process. A report of the results of such test shall
be filed with the coomission within thirty days after the test
is completed. Registration must include the following:

a. Name and address of company.
b. Name and address of measurement personnel.

c. Qualifications, listing experience, or specific training.
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Any meter tests performed by a person not registered with the
commission will not be accepted as a valid test. Registratien
muSt--be--within--sixty-days-ef-the-adeptien-ef-these-rules-er
within-thirty-days-ef-employment-of-test-persennel-

Calibration requirements. 0il and gas metering equipment must
be proved or tested to American petroleum institute or
American gas association standards or to the meter
manufacturer's recommended procedure to establish a meter
factor or to ensure measurement accuracy. The owner of a
custody transfer meter or allocation meter shall notify the
commission at least ten days prior to the testing of any
meter.

a. 0il allocation meter factors shall be maintained within
two percent of original meter factor. If the factor
change between provings or tests ard is greater than two
percent, the meter must be repaired or adjusted and tested
within forty-eight hours of repair or replaced.

b. Copies of all oil allocation meter test procedures are to
be filed with and reviewed by the commission to ensure
measurement accuracy.

c. All gas meters must be tested with a minimum of a three

) point test for static and differential pressure elements
and a two peints point test for temperature element-test
elements. The test reports must include an as-found and
as-left test and a detailed report of changes.

d. Test reports must include the following:

(1) Producer name.
(2) Lease name.
(3) Pipeline company or company name of test contractor.
(4) Test personnel's name.
(5) Station or meter number.
e. Minimum Unless required more often by the director,

minimum frequency of meter proving or calibration tests
are as follows:

(1) 0i1 meters used for custody transfer;-menthiy shall
be proved monthly for all measured volumes which
exceed two thousand barrels per month. For volumes
two thousand barrels or less per month, meters shall
be proved at each two thousand barrel interval or
more frequently at the discretion of the operator.
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(2) ©il--meters-used-for-eustedy-transfer-ef-nine-hundred
barre}s-er-1ess-per-menth;-quarterlys

§3}--64#1 Quarterly for oil meters used for allocation of
production;-gquarterty.

{4}--6as Semiannually for gas meters used for allocation
of production;-gquarteriy.

¢5} (4) e6as Semiannually for gas meters in gas gatherings
semianAuat systems.

{6} (5) Orifice-meter-primary-element;-five-years For meters
measuring more than one hundred thousand cubic feet
[2831.68 cubic meters| per day on a monthly basis,
meter tubes shall be inspected at least every five
years to ensure continued conformance with the
American gas association meter tube specifications.

¢7} (6) ©Orifiee Semiannually for orifice platess-semiannual
and annually for any meter measuring one hundred
thousand cubic feet [2831.68 cubic meters| per day or
less on a monthly basis.

f. Meter test reports must be filed within thirty days of
completion of proving or calibration tests unless
otherwise approved. Test reports are to be filed on, but
not Timited to, all meters used for allocation measurement
of o0il or gas and all meters used in crude oil custody
transfer.

g. Accuracy of all equipment used to test oil or gas meters
must be traceable to the standards of the national
institute of standards and technology. The equipment must
be certified as accurate either by the manufacturer or an
independent testing facility. The certificates of
accuracy must be made available upon request.
Certification of the equipment must be updated as follows:

(1) A3} Annually for all equipment used to test the
pressure and differential pressure elementss;
anRdatly.

(2) A3} Annually for all equipment used to determine
temperatures-annuatiy.

(3) A3}} Biennially for all conventional pipe proverss
bienniatly.

(4) A3} Annually for all master meterss-anAdatily.

(5) Equipment Five years for equipment used in orifice
tube inspection;-five-years.
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7. Variances. Variances from all or part of this section may be
granted by the commission on the basis of economic necessity
providing the variance does not affect measurement accuracy.
A11 requests for variances must be in writing and receive
written approval.

A register of variances requested and approved must be
maintained by the commission.

History: Effective May 1, 1994; amended effective July 1, 1996.
General Authority: NDCC 38-08-04
Law Implemented: NDCC 38-08-04

43-02-03-15. Bond. Prior to commencing drilling operations, any
person who proposes to drill a well for o0il, gas, or injection shall
submit to the commission, and obtain its approval, a surety bond or cash
bond in a form approved by the commission, conditioned as provided by
law. The operator of such well shall be the principal on the bond
covering the well. Each surety bond shall be executed by a responsible
surety company authorized to transact business in North Dakota.

The bond shall be in the amount of fifteen thousand dollars when
applicable to one well only. Wells drilled to a total depth of less
than two thousand feet [609.6 meters] may be bonded in a lesser amount
if approved by the director. When the principal on the bond is drilling
or operating a number of wells within the state or proposes to do so,
the principal may submit a blanket bond conditioned as provided by law.
A blanket bond covering ten wells or less shall be in the amount of
fifty thousand dollars. A blanket bond covering all wells, which a
person may at any time drill or operate within the state before the bond
is released, shall be in the amount of one hundred thousand dollars,
provided the bond shall be Timited to ten dry holes, and abandoned wells
pursuant to section 43-02-03-55 that have not been properly plugged and
the sites reclaimed. A well with an approved temporary abandoned status
shall have the same status as an oil, gas, or injection well. With
regard to cash bonds, the commission may require higher amounts than
those referred to in this section. Such additional amounts for cash
bonds must be related to the expected cost of plugging and well site
reclamation, as determined by the commission.

The bond herein required shall be conditioned upon full compliance
with North Dakota Century Code chapter 38-08, and all administrative
rules and orders of the commission. It shall be a plugging bond, as
well as a drilling bond, and is to endure up to and including approved
plugging of all oil, gas, and injection wells as well as dry holes.
Approved plugging shall also include practical reclamation of the well
site, and appurtenances thereto. If the principal does not satisfy the
bond's conditions, then the surety shall either satisfy the conditions
or forfeit to the commission the face value of the bond.

Transfer of property does not release the bond. In case of
transfer of property or other interest in the well and the principal
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desires to be released from the bond covering the well, such as
producers, not ready for plugging, the principal should proceed as
follows:

The principal must notify the director, in writing, of all
proposed transfers of well at least thirty days before the
closing date of the transfer. The director may, for good
cause, waive the requirement of at least thirty days' notice
prior to transfer.

The principal shall retify submit to the commission esr a form
to be provided by the commission (form 15) reciting that a
certain well, or wells, describing each well by its location
within the section, township, and range, is to be transferred
to a certain transferee, naming such transferee, for the
purpose of ownership or operation. The date of assignment or
transfer must be stated and the form signed by a party duly
authorized so to sign.

On said transfer form the transferee shall recite the
following: "The transferee has read the foregoing statement
and does accept such transfer and does accept the
responsibility of such well under the transferee's one-well
bond or, as the case may be, does accept the responsibility of
such wells under the transferee's blanket bond, said bond
being tendered to or on file with the commission." Such
acceptance must Tikewise be signed by a party authorized so to
sign, and the transferee's surety.

When the commission has passed upon the transfer and acceptance
and accepted it under the transferee's bond, the transferor shall be
released from the responsibility of plugging the well and site
reclamation. If such wells include all the wells within the
responsibility of the transferor's bond, such bond will be released upen
written-netiece by the commission te-that-effeet upon written request.
Such request must be signed by an officer of the transferor or a person
authorized to sign for the transferor.

The transferee (new operator) of any oil, gas, or injection wells;
the-new-eperater-ef-any-sueh-wetl; shall be responsible for the plugging
of any such well and for that purpose shall submit a new bond or, in the
case of surety bond, produce the written consent of the surety of the
original or prior plugging bond that the latter's responsibility shall
continue. This section shall apply to transfers of any such wells made
prior to the effective date of this section as well as thereafter. The
original or prior bond shall not be released as to the plugging
responsibility of any such transferor until the transferee shall submit
to the commission an acceptable bond to cover such well. A1l liability
on bonds shall continue until the plugging and site reclamation of such
wells is completed and approved.

Prior to the commencement of operations, any person proposing to
operate a treating plant must submit to the conmission and obtain its

87



approval, of a surety, or cash bond conditioned as provided by law. The
person responsible for the operation of the plant shall be the
principal on the bond. The amount of the bond must be as prescribed in
section 43-02-03-51. It is to remain in force until the operations
cease, all equipment is removed from the site, and the site reclaimed,
or liability of the bond is transferred to another bond that provides
the same degree of security.

The commission shall, in writing, advise the principal and any
sureties on any bond as to whether the plugging and reclamation is
approved. If approved, 1liability under such bond may be formally
terminated upon receipt of a written request by the principal. The
request must be signed by an officer of the principal or a person
authorized to sign for the principal.

The director is vested with the power to act for the commission as
to all matters within this section.

History: Amended effective April 30, 1981; March 1, 1982; January 1,
1983; May 1, 1990; May 1, 1992; May 1, 1994; July 1, 1996.

General Authority: NDCC 38-08-04

Law Implemented: NDCC 38-08-04

43-02-03-18. Drilling units - Well locations. In the absence of
an order by the commission setting spacing units for a pool:

1. a. Vertical or directional oil wells projected to a true
vertical depth of tem nine thousand feet [3048 2743.2
meters] or less shall be drilled upon a governmental
quarter-quarter section or equivalent 1lot, located not
less than five hundred feet [152.4 meters] to the boundary
of such governmental quarter-quarter section or equivalent
lot, nor closer than one thousand feet [304.8 meters] to
the nearest well permitted to or capable of producing from
the same pool. No more than one well shall be drilled to
the same pool on any such governmental quarter-quarter
section or equivalent lot, except by order of the
commission, nor shall any well be drilled on any such
governmental quarter-quarter section or equivalent lot
containing less than thirty-six acres [14.57 hectares]
except by order of the commission.

b. Vertical or directional oil wells projected to a true
vertical depth greater than tem nine thousand feet [3048
2743.2 meters] shall be drilled on a governmental guarter
section or equivalent lots, 1located not less than six
hundred sixty feet [201.17 meters] to the boundary of such
governmental quarter section or equivalent lots. No more
than one well shall be drilled to the same pool on any
such governmental quarter section or equivalent Ilots,
except by order of the conmission, nor shall any well be
drilled on any such governmental quarter section or
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equivalent Tots containing less than one hundred
forty-five acres [58.68 hectares] except by order of the
commission.

a. Horizontal wells projected to a true vertical depth of
nine thousand feet [2743 2743.2 meters] or less, with a
horizontal displacement of the well bore drilled at an
angle of at least eighty degrees within the productive
formation of at least three hundred feet [91.4 meters],
must be drilled upon a tract described as two adjacent
governmental quarter-quarter sections within the same
quarter section or equivalent lots, located not less than
five hundred feet [152.4 meters] to the outside boundary
of such tract. No more than one well may be drilled to
the same pool on any such tract, except by order of the
commission.

b. Horizontal wells projected to a true vertical depth of
more than nine thousand feet [2743 2743.2 meters], with a
horizontal displacement of the well bore drilled at an
angle of at Teast eighty degrees within the productive
formation of at Tleast five hundred feet [152.4 meters],
must be drilled upon a tract described as two adjacent
governmental quarter sections within the same section or
equivalent lots, located not less than six hundred sixty
feet [201-17 201.2 meters] to the outside boundary of such
tract. No more than one well may be drilled to the same
pool on any such tract, except by order of the commission.

No well shall be drilled for gas on a tract of land consisting
of }ess-than-ene-hundred-sixty-surface-contiguous-acres-{64-75
heetares}--and--which--3s5--Ret--substantially-in-the-form-ef-a
sguare;-in-aeeerdance-with-1egal-subdivisiens--ef--the--Ynited
States--publie--}and--surveys--er--en a governmental quarter
section containing less than one hundred forty-five acres
[58.68 hectares], and no well shall be drilled closer than one
thousand feet [304.8 meters] to any boundary line of the tract
or closer than one thousand five hundred feet [457.2 meters]
to the nearest well drilling to or capable of producing from
the same pool. Provided, that in presently producing gas
pools accessible to established gas transportation facilities
and not controlled by orders heretofore or hereafter made, no
well shall be drilled for gas on a tract consisting of Tess
than one hundred sixty surface contiguous acres [64.75
hectares], and which is not substantially in the form of a
square, in accordance with the 1legal subdivisions of the
United States public land surveys or a square equivalent to a
tract of one hundred sixty acres [64.75 hectares], and no well
shall be drilled closer than one thousand feet [304.8 meters]
to any boundary line of the tract or closer than one thousand
five hundred feet [457.2 meters] to a well drilling to or
capable of producing from the same pool.
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4. Within thirty days, or a reasonable time thereafter, following
the discovery of oil or gas in a pool not then covered by an
order of the commission, a spacing hearing shall be docketed.
Following such hearing the commission shall issue an order
prescribing a temporary spacing pattern for the development of
the pool. This order shall continue in force for a period of
not more than eighteen months at the expiration of which time
a hearing shall be held at which the commission may require
the presentation of such evidence as will enable the
commission to determine the proper spacing for the pool.

During the interim period between the discovery and the
issuance of the temporary order, no permits shall be issued
for the drilling of an offset well to the discovery well,
unless approved by the director. Approval shall be consistent
with anticipated spacing for the orderly development of the
pool.

Any well drilled within one mile [1.61 kilometers] of an
established field shall conform to the spacing requirements in
that field except when it is apparent that the well will not
produce from the same common source of supply. In order to
assure uniform and orderly development, any well drilled
within one mile [1.61 kilometers] of an established field
boundary shall conform to the spacing and special field rules
‘for the field, and for the purposes of spacing and pooling,
the field boundary shall be extended to include the spacing
unit for such well and any intervening lands. The. foregoing
shall not be applicable if it is apparent that the well will
not produce from the same common source of supply as wells
within the field.

5. If the director denies an application for permit, the director
shall advise the applicant immediately of the reasons for
denial. The decision of the director may be appealed to the
commission.

History: Amended effective April 30, 1981; January 1, 1983; May 1,
1992; May 1, 1994; July 1, 1996.

General Authority: NDCC 38-08-04, 38-08-07

Law Implemented: NDCC 38-08-04, 38-08-07

43-02-03-18.1. Exception Tlocation. If upon application for an
exception location, the conmission finds that a well drilled at the
location prescribed by any applicable rule or order of the commission
would not produce in paying quantities, that surface conditions would
substantially add to the burden or hazard of such well, or that the
drilling of such well at a location other than the prescribed 1location
is otherwise necessary either to protect correlative rights, to prevent
waste, or to effect greater ultimate recovery from oil and gas, the
commission may enter an order, after notice and hearing, permitting the
well to be drilled at a location other than that prescribed and shall
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include in such order suitable provisions to prevent the production from
that well of more than its just and equitable share of the oil and gas
in the pool. The application for an exception well location shall set
forth the names of the lessees of adjoining properties and the names of
any unleased mineral owners of the adjoining properties. The
application shall be accompanied by a plat or sketch accurately showing
the property for which the exception well location is sought, the
location of the proposed well, and all other completed and drilling
wells on this property and on the adjoining properties. The applicant
or its attorney shall certify that a copy of the application has been
sent by certified or registered mail to all Tessees and all unleased
mineral owners of properties adjoining the tract which would be affected
by the exception location. If the applicant is the lessee of adjoining
tracts that would be affected by the exception, the applicant must give
notice, as prescribed above, to its lessors of such tracts.

History: Effective January 1, 1983; amended effective May 1, 1990;
May 1, 1994; July 1, 1996.

General Authority: NDCC 38-08-04, 38-08-07

Law Implemented: NDCC 38-08-04, 38-08-07

43-02-03-21. Casing and tubing requirements. All wells drilled
for oil and natural gas shall be completed with strings of casing which
shall be properly cemented at sufficient depths to adequately te protect
the water-bearing, oil-bearing, or natural gas-bearing strata.

Sufficient cement shall be used on surface casing to fill the
annular space in-baek-ef behind the casing to the bottom of the cellar,
if any, or to the surface of the ground. All strings of surface casing
shall stand cemented under pressure for at least twelve hours before
drilling the plug or initiating tests. The term "under pressure" as
used herein shall be complied with if one float valve is wused or if
pressure is otherwise held. Cementing shall be by the pump and plug
method, or other methods approved by the director.

Surface casing strings must be allowed to stand under pressure
until the tail cement has reached a compressive strength of at Tleast
five hundred pounds per square inch [3450 kilopascals]. All filler
cements utilized must reach a compressive strength of at least two
hundred fifty pounds per square inch [1725 kilopascals| within
twenty-four hours and at Teast five hundred pounds per square inch
[3450 kilopascals| within seventy-two hours. All compressive strengths
on surface casing cement shall be calculated at a temperature of seventy
degrees Fahrenheit [21.11 degrees Celsius].

Production or intermediate casing strings must be allowed to stand
under pressure until the tail cement has reached a compressive strength
of at least five hundred pounds per square inch [3450 kilopascals|. All
filler cements utilized must reach a compressive strength of at least
two hundred fifty pounds per square inch [1725 kilopascals] within
twenty-four hours and at least five hundred pounds per square inch
[3450 kilopascals| within seventy-two hours. All compressive strengths
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on production or intermediate casing cement shall be calculated at a
temperature of one hundred degrees Fahrenheit [37.78 degrees Celsius].

A1l flowing wells must be equipped with tubing and a tubing
packer. The packer must be set as near the producing interval as
practicable, but in all cases must be above the perforations.

History: Amended effective April 30, 1981; January 1, 1983; May 1,
1992; July 1, 1996.

General Authority: NDCC 38-08-04

Law Implemented: NDCC 38-08-04

43-02-03-30. Notification of fires, leaks, spills, or blowouts.
A1l persons controlling or operating any well, pipeline, receiving tank,
er storage tank, or production facility into which oil, gas, or water is
produced, received, stored, processed, or through which oil, gas, or
water is injected, piped, or transported, shall verbally notify the
director within twenty-four hours after discovery of any fire, Ileak,
spill, blowout, or release of fluid. Notification requirements
prescribed by this section shall not apply to any Tleak, spill, or
release of fluid that is less than one barrel total volume and remains
on site of a facility. The verbal notification must be followed within
ten days by a written report of the incident, if deemed necessary by the
director. Such report must include;--but--ret--be--}imited--te; the
following information: the operator and description of the facility,
the 1legal description of the location of the incident, date of
occurrence, date of cleanup, amount and type of each fluid involved,
amount of each fluid recovered, steps taken to remedy the situation,
cause of the accident, and action taken to prevent reoccurrence. The
signature, title, and telephone number of the company representative
must be included on such report. If any such incident occurs or travels
offsite of a facility, the persons, as named above, responsible for
proper notification shall also notify the surface owners er-surface
tenants upon whose land the incident occurred or traveled.

The commission, however, may impose more stringent spill reporting
requirements if warranted by proximity to sensitive areas, past spill
performance, or careless operating practices as determined by the
director.

History: Amended effective April 30, 1981; January 1, 1983; May 1,
1992; July 1, 1996.

General Authority: NDCC 38-08-04

Law Implemented: NDCC 38-08-04

43-02-03-31. Well log, completion, and workover reports. Within
thirty days after the plugging of a well, a plugging record (form 7)
shall be filed with the director. Within thirty days after the
completion of a well, or recompletion of a well in a different pool, a
completion report (form 6) shall be filed with the director, except a
completion report shall be filed immediately after the completion or
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recompletion of a well in a pool or reservoir not then covered by an
order of the commission. In no case shall oil or gas be transported
from the lease prior to the filing of a completion report unless
approved by the director. The operator shall cause to be run an
electrical, radioactivity, or other similar log, or combination of logs,
of the operator's choice, from which formation tops and porosity zones
can be determined. The obligation to log may be waived by the director
or other representative if hole conditions preclude the feasibility of
such Tlogging operation or if the well is a replacement well. The
operator shall cause to be run a log from which the presence of cement
can be determined in every well in which production or intermediate
casing has been set. The obligation to log may be waived by the
director if the necessity therefor can be demonstrated to the director's
satisfaction. Waiver will be contingent upon such terms and conditions
as the director deems appropriate. All logs run shall be available to
the director at the well site prior to proceeding with plugging or
completion operations. Within thirty days after completion, two copies
of all Togs and surveys run shall be submitted to the director free of
charge. However, if the director finds that the directional survey of a
well is needed for the timely conduct of business, the director may
require the filing of the survey immediately after completion. In
addition, operators shall file two copies of drill stem test reports and
charts, formation water analyses, porosity, permeability or fluid
saturations, core analyses, and noninterpretive 1lithologic Tlogs or
_sample descriptions if compiled by the operator.

A1l  information furnished to the director shall be kept
confidential for not more than six months if requested by the operator
in writing. The six-month period must commence on the date the well is
completed or the date the written request is received, whichever is
earlier. If the written request accompanies the application for permit
to drill or is filed after permitting but prior to spudding, the
six-month period will commence on the date the well is spudded.

Approval must be obtained from the director prior to perforating
or recompleting a well in a reservoir other than the reservoir in which
the well was originally completed.

Upon the completion, recompletion of a well, the completion of any
remedial work, or attempted remedial work such as plugging 'back or
drilling deeper, acidizing, shooting, formation fracturing, squeezing
operations, setting liner, perforating, reperforating, or other similar
operations not specifically covered herein, a report on the operation
shall be filed on a sundry notice (form 4) with the director. The
report shall present a detailed account of all work done and the date of
such work; the daily production of oil, gas, and water both prior to and
after the operation; the shots per foot, size, and depth of
perforations; the quantity of sand, crude, chemical, or other materials
employed in the operation; and any other pertinent information or
operations which affect the original status of the well and are not
specifically covered herein.
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Upon the initial installation of pumping equipment, or change in
type of pumping equipment designed to increase productivity in a well,
the operator shall submit a sundry notice (form 4) of such installation.
The notice shall include all pertinent information on the pump and the
operation thereof including the date of such installation, and the daily
production of the well prior to and after the pump has been installed
shall also be included.

History: Amended effective April 30, 1981; January 1, 1983; May 1,
1990; May 1, 1992; May 1, 1994; July 1, 1996.

General Authority: NDCC 38-08-04

Law Implemented: NDCC 38-08-04

43-02-03-39.1. 0il production limitation. In the event the
commission has not established spacing and special field rules for a
particular oil pool, o0il production from any well completed therein
shall be a maximum of two thousand barrels per day until the commission
issues a decision after hearing. The director shall have the authority
to waive production limitations for good cause, and for special tests.

History: Effective July 1, 1996.
General Authority: NDCC 38-08-04
Law Implemented: NDCC 38-08-04

43-02-03-44. Metered casinghead gas. All casinghead gas
produced shall be reported monthly to the director in units of one
thousand cubic feet [28.32 cubic meters] {MEF} computed at a pressure of
fourteen and seventy-three hundredths pounds per square inch absolute
{PSIA} [1034.19 grams per square centimeter] at a base temperature of
sixty degrees Fahrenheit [14:44 15.56 degrees Celsius]. Associated gas
production may not be transported from a well premises or central
production facility until its volume has been determined through the use
of properly calibrated measurement equipment. All measurement equipment
and volume determinations must conform to American gas association {AGA}
standards. The operator of a well shall notify the director of the
connection date to a gas gathering system, the metering equipment,
transporter, and purchaser of the gas. Any gas produced and used on
lease for fuel purposes or flared, must be estimated and reported in
accordance with section 43-02-03-52.1.

History: Amended effective April 30, 1981; January 1, 1983; May 1,
1992; July 1, 1996.

General Authority: NDCC 38-08-04

Law Implemented: NDCC 38-08-04

43-02-03-48. Measurement of oil. 0il production may not be
transported from a well premises or central production facility until
its volume has been determined through the use of properly calibrated
meter measurements or tank measurements. A1l  meter and tank
measurements, and volume determinations must conform to American
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petroleum institute ¢AP!} standards and be corrected to a base
temperature of sixty degrees Fahrenheit [14:44 15.56 degrees Celsius].

History: Amended effective April 30, 1981; March 1, 1982; January 1,
1983; May 1, 1992; May 1, 1994; July 1, 1996.

General Authority: NDCC 38-08-04

Law Implemented: NDCC 38-08-04

43-02-03-59. Production from gas wells to be measured and
reported. Gas production may not be transported from a gas well
premises until its volume has been determined through the use of
property calibrated measurement equipment. All measurement equipment
and volume determinations must conform to American gas association {AGA}
standards and corrected to a pressure of fourteen and seventy-three
hundredths pounds per square inch absolute {ps#a} [1034.19 grams per
square centimeters] at a base temperature of sixty degrees Fahrenheit
[14-44 15.56 degrees Celsius]. Gas production reports shall be filed
with the director on or before the fifth day of the second month
succeeding that in which production occurs.

History: Amended effective April 30, 1981; January 1, 1983; May 1,
1992; May 1, 1994; July 1, 1996.

General Authority: NDCC 38-08-04

Law Implemented: NDCC 38-08-04

43-02-03-65. Authorization for production, purchase, and
transportation. When necessary the commission shall hold a hearing to
set the normal unit allowable for the state.

The commission shall consider all evidence of market demand for
oil and gas, including sworn statements of individual demand as
submitted by each purchaser or buyer in the state, and determine the
amount to be produced from all pools. The amount so determined will be
allocated among the various pools in accordance with existing
regulations and in each pool in accordance with regulations governing
each pool. In allocated pools, effective the first day of each
proration period, the commission will issue a proration schedule which
will authorize the production of oil and gas from the various units in
strict accordance with the schedule, and the purchase and transportation
of such production. Allowable for wells completed after the first day
of the proration period will become effective from the date of well
completion. A supplementary order will be issued by the commission to
the operator of a newly completed or recompleted well, and to the
purchaser or transporter of the production from a newly completed or
recompleted well, establishing the effective date of completion, the
amount of production permitted during the remainder of the proration
period, and the authority to purchase and transport same from said
proration units and fractional proration units.

When it appears that a single normal unit allowable will not
supply the amounts of o0il or gas required by the markets available, the

95



coomission may designate separate marketing districts within the state
and prescribe separate normal unit allowables for each district.

A marginal unit shall be permitted to produce any amount of oil
which it is capable of producing up to and including the top unit
allowable for that particular pool for the particular proration period;
provided the operator of such unit shall file with the coomission for a
supplemental order covering the difference between the amount shown on
the proration schedule and the top unit allowable for the pool. The
commission shall issue such supplemental order setting forth the daily
amount of production which such unit shall be permitted to produce for
the particular proration period and shall furnish such supplemental
order to the operator of the unit and a copy thereof to the transporter
authorized to transport the production from the unit.

Underages may be made up or unavoidable and lawful overages
compensated for during the third proration period next following the
proration period in which such underages or overages occurred.

A1l back allowables authorized for purchase will be published in a
proration schedule. No back allowable, except as provided in section
43-02-03-64, shall be placed on the proration schedule unless requested
by the producer. In requesting back allowables, the producer shall
indicate the reason for the underage and the director may approve any
portion of the request. The usual grounds for back allowable which may
be considered are (1) failure of purchaser to transport assigned
allowable, (2) mechanical failure or repairs to well equipment during
the proration period, and (3) testing or gathering engineering data.

In order to preclude premature plugging, a common purchaser within
its purchasing area is authorized and directed to make one hundred
percent purchases from units of settled production producing ten barrels
or less daily of oil, or sixty thousand cubic feet [1;699:0% 169.9 cubic
meters] or less daily of gas, in lieu of ratable purchases or takings.
Provided such purchaser's takings are curtailed below ten barrels per
unit of oil daily, or below sixty thousand cubic feet [1;699:08% 169.9
cubic meters] per unit of gas daily, then such purchaser 1is authorized
and directed to purchase equally from all such units within its
purchasing area regardless of their producing ability insofar as they
are capable of producing.

History: Amended effective April 30, 1981; January 1, 1983; May 1,
1992; July 1, 1996.

General Authority: NDCC 38-08-04, 38-08-06

Law Implemented: NDCC 38-08-04, 38-08-06

43-02-03-80. Reports of purchasers and transporters of crude oil.
On or before the first day of the second month succeeding that in which
oil is removed, purchasers and transporters, including truckers, shall
file with the director the appropriate monthly reporting forms. The
purchaser shall file on form 10 and the transporter on form 10a the
amount of all crude oil removed and purchased by them from each 1ease
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well or central production facility during the reported month. The
transporter shall report the disposition of such crude oil on form 10b.
A1l meter and tank measurements, and volume determinations of crude oil
removed and purchased from a iease well or central production facility
must conform to American petroleum institute {AP}} standards and
corrected to a base temperature of sixty degrees Fahrenheit [14:44 15.56
degrees Celsius].

Prior to removing any oil from a }ease well or central production
facility, purchasers and transporters shall obtain an approved copy of a
producer's certificate of compliance and authorization to purchase and
transport oil from }ease a well or central production facility (form 8)
from either the producer or the director.

History: Amended effective April 30, 1981; January 1, 1983; May 1,
1990; May 1, 1992; May 1, 1994; July 1, 1996.

General Authority: NDCC 38-08-04

Law Implemented: NDCC 38-08-04

43-02-03-81. Authorization to transport oil from }ease a well or
central production facility. Before any crude oil is transported from a
lease well or central production facility, the operator of the lease
well or central production facility shall file with the director, and
obtain the director's approval, a producer's certificate of compliance
and authorization to transport oil from 1lease a well or central
production facility (form 8).

0i1 transported from a }ease well or central production facility
before the authorization is obtained or if such authorization has been
revoked shall be considered illegal oil.

The director shall revoke the producers certificate of compliance
and authorization to transport oil from 3lease a well or central
production facility for failure to comply with any rule, regulation, or
order of the commission.

History: Amended effective April 30, 1981; January 1, 1983; May 1,
1992; July 1, 1996.

General Authority: NDCC 38-08-04

Law Implemented: NDCC 38-08-04

43-02-03-81.1. Reports of purchases for resale and transporting
of dry gas. Transporters of and purchasers for the resale of dry gas
shall file a report (form 8a) with the director showing the amount of
gas taken from each plant or well during the monthly reporting period.

A1l gas shall be reported monthly to the director in one thousand

cubic feet [28.32 cubic meters] {MEF} computed at a pressure of fourteen
and seventy-three hundredths pounds per square inch [1034.19 grams per
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square centimeter] absolute at a base temperature of sixty degrees
Fahrenheit [14-44 15.56 degrees Celsius].

History: Effective January 1, 1983; amended effective May 1, 1992;
July 1, 1996.

General Authority: NDCC 38-08-04

Law Implemented: NDCC 38-08-04

43-02-03-90. Hearings - Complaint proceedings - Emergency
proceedings - Other proceedings.

1. Except as more specifically provided in North Dakota Century
Code section 38-08-11, the rules of procedure established in
subsection 1 of North Dakota Century Code section 28-32-05
apply to contested case proceedings involving a complaint and
a specific-named respondent.

2. For noncontested case proceedings or proceedings that do not
involve a complaint and a specific-named respondent the
commission shall give at Teast twenty fifteen days' notice
(except in emergency) of the time and place of hearing thereon
by one publication of such notice in a newspaper of general
circulation in Bismarck, North Dakota, and in a newspaper of
general circulation in the county where the land affected or
some part thereof 1is situated, unless in some particular
proceeding a Tlonger period of time or a different method of
publication is required by law, in which event such period of
time and method of publication shall prevail. The notice
shall issue in the name of the commission and shall conform to
the other requirements provided by law.

3. In case an emergency is found to exist by the commission which
in its judgment requires the making of a rule or order without
first having a hearing, the emergency rule or order shall have
the same validity as if a hearing with respect to the same had
been held after notice. The emergency rule or order permitted
by this section shall remain in force no longer than forty
days from its effective date, and in any event, it shall
expire when the rule or order made after due notice and
hearing with respect to the subject matter of such emergency
rule or order becomes effective.

Any person moving for a continuance of a hearing, and who is granted a
continuance, shall submit twenty-five dollars to the commission to pay
the cost of republication of notice of the hearing.

History: Amended effective March 1, 1982; January 1, 1983; May 1, 1990;
May 1, 1992; May 1, 1994; July 1, 1996.

General Authority: NDCC 38-08-11

Law Implemented: NDCC 28-32-05, 38-08-11
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CHAPTER 43-02-04
NATURAL GAS WELL STATUS DETERMINATIONS

[Repealed effectvive July 1, 1996]
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CHAPTER 43-02-065

43-02-05-01.1. Application of rules for underground injection

wells.

A1l undergound injection wells are also subject to the

provisions of chapter 43-02-03 where applicable.

History:

Effective July 1, 1996.

General Authority: NDCC 38-08-04
Law Implemented: NDCC 38-08-04

43-02-05-04. Permit requirements.

1.

No underground injection may be conducted without obtaining a
permit from the industrial commission after notice and
hearing. An application for a permit for underground
injection shall be submitted to the commission at least thirty
days prior to the hearing. The application shall be on ferms

a form 14 provided by the commission and shall include at

least the following information:

a. The name and address of the operator of the injection
well.

b. A--map--shewing--the--injeetion-well-for-which-a-permit-is

- sedght-and-the-applieable-area-ef-review:--Within-the-area
ef--reviews;--the--map-shedld-shew-the-number;-or-names-and
}ecation-ef-all-preducing-wells;-injeetion-wetis;--piugged
wells;--dry--heles;--and-water-wells:--Fhe-map-sheuld-atse
shew-faults;-if--knewn--er--suspeeted: The surface and
bottom hole location.

c. A--tabulatien-ef-data-en-a}ll-wells-ef-publie-record-within
the-area-oef-review-which-penetrate-the-prepesed--injectien
26Re:---SueR--data--sheuld--inelude--a-deseription-of-each
wellls-type;-eonstruetions-date-drilied;-tecation;--depths
record--ef--plugging--er--compietien;--and--any-additienal
information--the--commissien--may--requires Appropriate
geological data on the injection zone and the confining
zones including geologic names, Tlithologic descriptions,
thicknesses, and depths.

d. Average--and-maximum-dai}y-rate-and-velume-of-fluids-te-be
injeeted: The estimated fracture pressure of the top
confining zone.

e. Average--and--maximum--injeetien--pressdre: Average and
maximum daily rate of fluids to be injected.

f. Apprepriate--analyses--ef-fresh-water-frem-the-twe-nearest
freshwater-wells:--This-requirement-may-be-waived--by--the
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direetor---in--certain--instanees: Average and maximum
injection pressure.

Sedree--and--apprepriate--analysis--ef-injeetion-fiuid-and
compatibility-with-the-receiving-formatien: Geologic name
and depth to base of all underground sources of drinking
water which may be affected by the injection.

Apprepriate--geelegical--data--en--the--injeetion-zene-and
€oRfining---20Res---iReluding---1ithelegie----deseriptions
geetegieal---name;--thieknesss--and--depth- Existing or
proposed casing, tubing, and packer data.

Geelegie--names;--and--depth--te--bottem-of-all-undergreund
seurees-of-drinking-water-which-may--be--affeeted--by--the
injeetion= A plat depicting the area of review
(one-fourth-mile [402.34-meter| radius) and detailing the
location, well name, and operator of all wells in the area
of review. The plat should include all injection wells,
producing wells, plugged wells, abandoned wells, drilling
wells, dry holes, and water wells. The plat should also
depict faults, if known or suspected.

Sehematie---drawings---ef---the---surfaee--and--subsurface
eonstruetion-details-ef-the-system: A tabulation of data
on all wells of public record within the area of review
that penetrated the proposed injection zone. Include the
following data: location, date drilled, total depth, well
type, construction, record of plugging or completion, and
any additional information the commission may require.

Prepesed--injeetion--pregram: The need for corrective
action on wells penetrating the injection zone in the area
of review.

Al}--available--1egging--and--testing--data--en--the-weti:
Proposed injection program.

The--need--for--corrective-action-on-wells-penetrating-the
injeetion--zene--in--the--area--ef--review: Quantitative
analysis from a state-certified laboratory of freshwater
from the two nearest freshwater wells. Location of wells
must also be submitted. This requirement may be waived by
the director in certain instances.

The--estimated--fracture--pressure--of-the-confining-zenes
Quantitative analysis from a state-certified laboratory of
a representative sample of water to be injected. A
compatibility analysis with the receiving formation may
also be required.

Certification--that--all--landewners--within--the--area-of
review-have-been-netified-of-the-propesed--injection--wetl
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and--that--a--hearing--witi-be-held: List identifying all
source wells or sources of injectate.

p. A legal description of the land ownership within the area
of review.

g. An affidavit of mailing certifying that all landowners
within the area of review have been notified of the
proposed injection well. If the proposed injection well
is within an area permit, the notice shall inform the
landowners within the area of review that comments or
objections may be submitted to the commission within
thirty days. If the proposed injection well is not within
an area permit, the notice shall inform the landowners
within the area of review that a hearing will be held at
which comments or objections may be directed to the
commission. A copy of the letter sent to each landowner
must be attached to the affidavit.

r. All Tlogging and testing data on the well which has not
been previously submitted.

s. Schematic drawings of the injection system including
current well bore construction and proposed well bore and
surface facility construction.

t. Sundry notice detailing the proposed procedure.

Permits may contain such terms and conditions as the
commission deems necessary.

Any permit issued under this section may be revoked by the
commission after notice and hearing if the permittee fails to
comply with the terms and conditions of the permit or any
applicable rule or statute.

Before a permit for underground injection will be issued, the
applicant must satisfy the commission that the proposed
injection well will not endanger any underground source of
drinking water.

No person shall commence construction of an underground
injection well until the commission has issued a permit for
the well.

Permits are transferable only with approval of the commission.
Permits may be modified by the commission.

Before a permit for underground injection will be issued, the

applicant must complete any needed corrective action on wells
penetrating the injection zone in the area of review.
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9. All injection wells permitted before November 1, 1982, shall
be deemed to have a permit for purposes of this section;
however, all such prior permitted wells are subject to all
other requirements of this chapter.

History: Effective November 1, 1982; amended effective May 1, 1992;
May 1, 1994; July 1, 1996.

General Authority: NDCC 38-08-04(2)

Law Implemented: NDCC 38-08-04(2)

43-02-05-06. Construction requirements.

1. A1l injection wells shall be cased and cemented to prevent
movement of fluids into or between underground sources of
drinking water. The casing and cement used in construction of
each new injection well shall be designed for the Tlife
expectancy of the well. In determining and specifying casing
and cementing requirements, all of the following factors shall
be considered:

a. Depth to the injection zone.

b. Depth to the bottom of all underground sources of drinking
water.

c. Estimated maximum and average injection pressures.
d. Fluid pressure.
e. Estimated fracture pressure.

f. Physical and chemical characteristics of the injection
zone.

2. Appropriate logs and other tests shall be conducted during the
drilling and construction of injection wells. Any well
drilled or converted to an injection well shall have a log run
from which the quality of the cement bond can be determined.
Cement bond Tlogs shall contain at least the following
elements: a gamma ray curve; a casing collar locator curve; a
transit time curve; an amplitude curve; and a variable density
curve. A descriptive report interpreting the results of these
logs and tests shall be prepared by a qualified log analyst
and submitted to the commission if deemed necessary by the
director.

3. All injection wells must be equipped with tubing and packer.

History: Effective November 1, 1982; amended effective May 1, 1992;
July 1, 1996.

General Authority: NDCC 38-08-04(2)

Law Implemented: NDCC 38-08-04(2)
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43-02-05-07. Mechanical integrity.

1

History:

Prior to commencing operations, the operator of a new
injection well must demonstrate the mechanical integrity of
the well. All existing injection wells must demonstrate
continual mechanical integrity and be tested at Tleast once
e¥ery five years. An injection well has mechanical integrity
1T%

a. There is no significant Tleak in the casing, tubing, or
packer; and

b. There is no significant fluid movement into an underground
source of drinking water through vertical channels
adjacent to the injection bore.

One of the following methods . must be used to evaluate the
absence of significant leaks:

a. Pressure test with Tiquid or gas.

b. Monitoring of annulus pressure.

c. Records of monitoring showing the absence of significant
changes in the relationship between injection pressure and
injection flow rate.

d. Spinner survey.

e. Radioactive tracer survey.

One of the following methods must be used to establish the
absence of significant fluid movement:

a. Well records demonstrating the presence of adequate cement
to prevent such migration.

b. The results of a temperature or noise log.

Effective November 1, 1982; amended effective May 1, 1990;

July 1, 1996.

General Authority: NDCC 38-08-04(2)
Law Implemented: NDCC 38-08-04(2)

43-02-05-12. Reporting and monitoring requirements.

|

The operator of an injection well shall meter or use an
approved method to keep records and shall report monthly to
the industrial commission, oil and gas division, the volume
and nature, i.e., produced water, makeup water, etc., of the
fluid injected, the injection pressure, and such other
information as the commission may require. The operator of
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each injection well shall, on or before the fifth day of the
second month succeeding the month in which the well is capable
of injection eeeurs, file with the director a sworn statement
showing the amount of injection by each well upon forms
furnished therefor, or approved computer sheets. The
operator shall retain all records required by the industrial
commission for at least three five years.

Immediately upon the commencement or recommencement of
injection, the operator shall notify the oil and gas division
of the injection date.

Within---ten---days--after--the--diseontindance--of--injection
eperations;-the-eperater-shati-netify-the-e+1-and-gas-divisien
of--the--date--of-sueh-discontinuance-and-the-reasen-therefor:
The operator shall place accurate gauges on the tubing and the
tubing-casing annulus. Accurate gauges shall also be placed
on any other annuluses deemed necessary by the director.

The operator of an injection well shall keep the well and
injection system under continuing surveillance and conduct
such monitoring and sampling as the commission may require.

The operator of an injection well shall report any
noncompliance with regulations or permit conditions to the
director orally within twenty-four hours followed by a written
explanation within five days. The operator shall cease
injection operations if so directed by the director.

Within ten days after the discontinuance of injection

operations, the operator shall notify the oil and gas division
of the date of such discontinuance and the reason therefor.

Upon the completion or recompletion of an injection well or

the completion of any remedial work or attempted remedial work
such as plugging back, deepening, acidizing, shooting,
formation fracturing, squeezing operations, setting Tiner,
perforating, reperforating, tubing repairs, packer repairs,
casing repairs, or other similar operations not specifically
covered herein, a report on the operation shall be filed on a
form 4 sundry notice with the director. The report shall
present a detailed account of all work done including the
reason for the work, the date of such work, the shots per foot
and size and depth of perforations, the quantity of sand,
crude, chemical, or other materials employed in the operation,
the size and type of tubing, the type and location of packer,
the result of the packer pressure test, and any other
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pertinent information or operations which affect the status of
the well and are not specifically covered herein.

History: Effective November 1, 1982; amended effective May 1, 1992;
May 1, 1994; July 1, 1996.

General Authority: NDCC 38-08-04(2)

Law Implemented: NDCC 38-08-04(2)
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CHAPTER 43-02-08

43-02-08-02. Application for stripper well property
determination. Any operator desiring to classify a property as a
stripper well property for purposes of exempting production from the
imposition of the oil extraction tax as provided under North Dakota
Century Code chapter 57-51.1 shall file an application for stripper well
property determination with the director and obtain a determination
certifying the property as a stripper well property. The applicant has
the burden of establishing entitlement to stripper well property status
and shall submit all data necessary for a determination by the director.

The application must include, but is not 1limited to, the
following:

1. A fee in ar the amount te-be-set-by-the-eemmissien of one
hundred dollars.

2. The name and address of the applicant and the name and address
of the person operating the well, if different.

3. The legal description of the property for which a
determination is requested.

4. The well name and number and legal description of each
oil-producing well on the property during the qualifying
period and at the time of application.

5. The depth of all perforations (measured in feet from ground
level) from each producing well on the property during the
qualifying period which produces from the same pool.

6. Designation of the property which the applicant requests to be
certified as a stripper well property. Such designation must
be accompanied by sufficient documentation for the director to
determine (as set forth in section 43-02-08-02.1) that the
property the applicant desires to be certified as a stripper
well property constitutes a property as specified in
subsection 4 of North Dakota Century Code section 57-51.1-01.

7. The monthly production of each oil-producing well on the
property during the qualifying period.

8. An affidavit stating that all working interest owners of the
property, and all purchasers of the crude o0il produced from
the property have been notified of the application by
certified or registered mail.

9. The application must be submitted to the commission within
twelve months after the end of the stripper well property's
qualification period.
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If the application does not contain sufficient information to make a
determination, the director may require the applicant to submit
additional information.

History: Effective August 1, 1986; amended effective September 1, 1987;
May 1, 1992; May 1, 1994; July 1, 1996.

General Authority: NDCC 38-08-04(5)

Law Implemented: NDCC 38-08-04(4), 57-51.1-01

43-02-08-03. Director shall determine stripper well property
status.

1. Upon receipt of an application for stripper well property
determination, the director shall review the application,
information, or comments submitted by any interested person
and all relevant information contained in the books, files,
and records of the commission.

2. Stripper well property status will be determined on the basis
of the qualified maximum total production of o0il from the
property. In order to qualify production from a property as
maximum total production, each oil-producing well on the
property must have been maintained at the maximum efficient
rate of production throughout the twelve-month qualifying
period. A property meets the requirements of a stripper well
property if the qualified maximum total production of oil from
the property excluding condensate did not exceed the
following:

a. Production from a well with a well depth of six thousand
feet [1828.8 meters] or less did not exceed an average of
ten barrels per day;

b. Production from a well with a well depth of more than six
thousand feet [1828.8 meters] but not more than ten
thousand feet [3048.0 meters] did not exceed an average of
fifteen barrels per day; or

c. Production from a well with a well depth of more than ten
thousand feet [3048.0 meters] did not exceed an average of
twenty thirty barrels per day.

3. Within thirty days of the receipt of a complete application
for stripper well property status, or a reasonable time
thereafter, the director shall either grant or deny the
application. The application must be submitted to the
commission within twelve months after the end of the stripper
well property's qualification period.

4, If an application for stripper well property status is denied,
the director shall enter a written determination denying the
application and specify the basis for the denial. If an

108



application for stripper well property status is granted, the
director shall enter a written determination granting the
application. A copy of the determination either granting or
denying the application must be forwarded by the director by
mail to the applicant and all other persons submitting written
comments. It is the obligation of the applicant to notify and
advise the state tax commissioner, all other operators in the
property, and the purchaser of the crude oil of the
determination of the director.

History: Effective August 1, 1986; amended effective September 1, 1987;
May 1, 1992; July 1, 1996.

General Authority: NDCC 38-08-04(5)

Law Implemented: NDCC 38-08-04(4), 57-51.1-01
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CHAPTER 43-02-69

43-02-09-02. Exemption from taxes. Production from a well with
an average daily production of no more than fifty barrels of oil during
the latest six calendar months of continuous production, upon which a
workover project has been performed, is exempt from taxes imposed
pursuant to North Dakota Century Code chapter 57-51.1 for twelve months
beginning with the first day of the third calendar month after the
completion of a workover project if:

1. The commission has received a notice of intention to begin a
workover project in accordance with section 43-02-09-03.

2. A workover project is performed on the well.

3. The cost of the workover project exceeds sixty-five thousand
dollars, or if the average daily production 1is increased at
least fifty percent during the first two months after
completion of the workover project, based upon a comparison to
the average daily production for the latest six calendar
months of continuous production prior to the filing of the
notice of intention to begin a workover project.

For the exemption from the oil extraction tax for workover projects
pursuant to North Dakota Century Code section 57-51.1-03, the reentry of
a plugged and abandoned well is a workover project provided the cost of
the operation exceeds sixty-five thousand dollars. The application must
be submitted to the commission within twelve months after the completion
of the workover project.

History: Effective May 1, 1990; amended effective May 1, 1994; July 1,
1996.

General Authority: NDCC 57-51.1-03

Law Implemented: NDCC 57-51.1-03

43-02-09-03. Notice of intention to begin a workover project. If
an exemption from taxation is sought pursuant to subsection 4 of North
Dakota Century Code section 57-51.1-03, a notice of intention to begin a
workover project must be filed by the well operator with the commission
prior to commencement of the project. The notice of intention must be
sent by certified mail to the following address:

North Dakota State Industrial Commission
0il1 and Gas Division

600 East Boulevard

Bismarck, North Dakota 58505-0840

The notice of intention must include, but is not limited to, the
following:
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1. A sundry notice (form 4) upon which it is clearly indicated
that it is a notice of intention to perform a workover project
which may qualify production from the well for an exemption
from taxation pursuant to subsection 4 of North Dakota Century
Code section 51-51.1-03.

2. The sundry notice must contain a detailed description of the
nature and scope of the workover project. The information
provided must a}se include a description of all replacement
equipment to be installed that is known to the well operator
at the time of filing, and whether such equipment is new or
used.

3. The average daily production during the lTatest six calendar
months of continuous production.

The operator of the well to be worked over shall make arrangements
with the director to determine the crude oil inventory stored on the
well premises immediately before the commencement of the workover.
Also, all gauge tickets for the month must be submitted if required by
the director.

Workover projects must be completed within one year after the
initial notice of intention to perform a workover is filed. Thereafter
_such notice is null and void.

History: Effective May 1, 1990; amended effective May 1, 1994; July 1,
1996. ,
General Authority: NDCC 57-51.1-03

Law Implemented: NDCC 57-51.1-03

43-02-09-04. Application for workover project determination. The
applicant has the burden of establishing entitlement to the exemption
provided in North Dakota Century Code section 57-51.1-03 and upon
completion of the workover project shall submit all information
necessary for a determination by the director. The cost of a workover
project includes only direct costs for material, equipment, services,
and Tlabor used in the workover project. Labor and services included
must be performed onsite and materials and equipment must be used
onsite. The value of capital equipment removed from the site must be
deducted from the cost of the project.

The application must include the following:
1. A fee in the amount of one hundred dollars.

2. The name and address of the applicant and the name and address
of the person operating the well, if different.

3. The well name and number and legal description of the well.
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4. The dates during which the workover rig was in service
actually performing work on the workover project, and the date
the workover was completed.

5. A detailed list identifying all labor, services, and materials
used and equipment replaced during the workover project, the
cost of each item, and whether the replacement equipment was
new or used. Also, the value of all of the equipment removed
from service must be lTisted. The Tist must be verified by a
person knowledgeable in the costs of workover projects and the
value of used equipment. At any time the director may require
the applicant to submit actual invoices to verify any costs
set forth in the application.

6. A sundry notice (form 4) detailing all work done.

7. The average daily oil production from the well during the
first two months after completion of the project, if the costs
of the project did not exceed sixty-five thousand dollars.
The project is completed and the two-month period commences
the first day of production through the wellhead equipment
after the workover rig is removed from over the well.

8. All gauge tickets of oil produced in incomplete months during
the first two months after completion of the workover, and the
volume of oil stored on the well premises immediately prior to
the commencement of the workover project.

The application must be submitted to the commission within twelve
months after the completion of the workover project.

If the application does not contain sufficient information to make
a determination, the director will advise the applicant of the
additional information that must be filed in order to make a
determination. If the requested additional information is not received
within fifteen working days after receipt of the request, the
application must will be returned to the well-eperater applicant.

History: Effective May 1, 1990; amended effective May 1, 1992; May 1,
1994; July 1, 1996.

General Authority: NDCC 38-08-04, 57-51.1-03

Law Implemented: NDCC 57-51.1-03

43-02-09-06. Notice to tax department. If the director
determines a well is entitled to a tax exemption under this chapter, the
director shall send a notice to the Nerth-Daketa-tax-department state
tax commissioner stating:

1. That the workover project meets the requirements set forth in
North Dakota Century Code section 57-51.1-03.

2. The name and number of the well.
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The location of the well.
The name of the well operator applying for the tax exemption.

The date the notice of intention was filed.

(= L TN & 1 B — S ¥ ]

The average daily production of the well during the latest six
calendar months of continuous production prior to the
commencement of the workover project.

7. The cost of the workover project.

8. The average daily production of the well as determined
pursuant to subsection 7 of section 43-02-09-04.

9. The dates during which the workover project was performed.

The notice required under " this section must be signed by a
representative of the commission.

History: Effective May 1, 1990; amended effective May 1, 1992; July 1,
1996. :

General Authority: NDCC 57-51.1-03

Law Implemented: NDCC 57-51.1-03
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CHAPTER 43-02-10

43-02-10-02. Application to certify a qualifying secondary
recovery project. Any unit operator desiring to certify a secondary
recovery project as a "qualifying secondary recovery project" for
purposes of eligibility for the tax incentive provided in North Dakota
Century Code chapter 57-51.1 shall submit to the commission an
application for certification of a qualifying secondary recovery
project. The unit operator has the burden of establishing entitlement
to certification and shall submit all data necessary to enable the
commission to determine whether the project is a qualifying secondary
recovery project, and is entitled to the tax reduction and tax exemption
provided in North Dakota Century Code sections 57-51.1-02 and 57-51.1-03
respectively. The application must be submitted to the commission
within twelve months after the month in which the first incremental oil
was produced.

History: Effective May 1, 1992; amended effective July 1, 1996.
General Authority: NDCC 38-08-04
Law Implemented: NDCC 38-08-04, 57-5%:1-8% 57-51.1-03

43-02-10-04. Application to certify a qualifying tertiary
recovery project. Any unit operator desiring to certify a tertiary
recovery project as a "qualifying tertiary recovery project" for
purposes of eligibility for the tax incentive provided in North Dakota
Century Code chapter 57-51.1 shall submit to the commission an
application for certification of a qualifying tertiary recovery project.
The unit operator has the burden of establishing entitlement to
certification and shall submit all data necessary to enable the
commission to determine whether the project is a qualifying tertiary
recovery project, and is entitled to the tax reduction and tax exemption
provided in North Dakota Century Code sections 57-51.1-02 and 57-51.1-03
respectively. The application must be submitted to the commission
within twelve months after the month in which the first incremental oil
was produced.

History: Effective May 1, 1992; amended effective July 1, 1996.
General Authority: NDCC 38-08-04
Law Implemented: NDCC 38-08-04, 57-81:1-8% 57-51.1-03
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STAFF COMMENT: Chapter 43-02-11 contains all new material and is not
underscored so as to improve readability.

CHAPTER 43-02-11

CERTIFICATION OF NEW WELLS, HORIZONTAL WELLS, HORIZONTAL

REENTRY WELLS, AND TWO-YEAR INACTIVE WELLS

Section

43-02-11-01 Definitions

43-02-11-02 Application to Certify as Qualifying A New Well,
Horizontal Well, Horizontal Reentry Well, or
Two-Year Inactive Well

43-02-11-03 Application for a Tax Exemption and Reduction
for a New Well

43-02-11-04 Application for Tax Exemption and Reduction
for a Horizontal Well

43-02-11-05 Application for Tax Exemption and Reduction
for a Horizontal Reentry Well

43-02-11-06 Application for Tax Exemption and Reduction

for a Two-Year Inactive Well

43-02-11-01. Definitions. The terms used throughout this chapter
have the same meaning as in chapter 43-02-03 and North Dakota Century
Code chapters 38-08 and 57-51.1, except:

i

"Horizontal reentry well" means a well that was initially
drilled and completed as a vertical well which is reentered
and recompleted as a horizontal well after March 31, 1995. A
horizontal reentry well includes a vertical well classified by
the industrial commission as a dry hole which is reentered and
recompleted as a horizontal well after March 31, 1995.

"Horizontal well" means a well with a horizontal displacement
of the well bore drilled at an angle of at least eighty
degrees within the productive formation of at least three
hundred feet [91.44 meters].

"New well" means a well that was spudded and completed after
April 27, 1987.

"Two-year inactive well" means a well that has not produced
0il in more than one month in the twenty-four-month period
immediately preceding the date an application for well status
is received by the industrial commission. A well that has
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never produced oil, a dry hole, and a plugged and abandoned
well are eligible for status as a two-year inactive well.

History: Effective July 1, 1996.
General Authority: NDCC 38-08-04
Law Implemented: NDCC 38-08-04, 57-51.1-03

43-02-11-02. Application to certify as qualifying a new well,
horizontal well, horizontal reentry well, or two-year inactive well.
Any operator desiring to certify a horizontal, horizontal reentry, or
two-year inactive well as a "qualifying well" for purposes of
eligibility for the tax incentive provided in North Dakota Century Code
chapter 57-51.1 shall submit to the director an application for
certification of a qualifying well. The operator has the burden of
establishing entitlement to certification and shall submit all data
necessary to enable the commission to determine whether a well is a
qualifying well and is entitled to the tax reduction and tax exemption
provided in North Dakota Century Code sections 57-51.1-02 and 57-51.1-03
respectively. The application must be received by the commission within
seventeen months after the qualification period, completion or
recompletion, in order to receive the tax exemption and reduction from
the first day of eligibility.

History: Effective July 1, 1996.
General Authority: NDCC 38-08-04
Law Implemented: NDCC 38-08-04, 57-51.1-03

43-02-11-03. Application for a tax exemption and reduction for a
new well. The application must include the following:

1. The name and address of the applicant and the name and address
of the person operating the well, if different.

2. The name and number of the well, and the Tegal description of
the Tocation of the well for which determination is requested.

3. The date the well was spudded, its completion date, and the
volume of oil produced prior to completion, if any.

4. An affidavit stating that all working interest owners of the
property and all purchasers of the crude oil produced from the
property have been notified of the application by certified or
registered mail.
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Test o0il produced from a new well prior to completion is exempted from
the extraction tax. If the application does not contain sufficient
information to make a determination, the director may require the
applicant to submit additional information.

History: Effective July 1, 1996.
General Authority: NDCC 38-08-04
Law Implemented: NDCC 38-08-04, 57-51.1-03

43-02-11-04. Application for tax exemption and reduction for a
horizontal well. The application must include the following:

1. The name and address of the applicant and the name and address
of the person operating the well, if different.

2. The name and number of the well, and the legal description of
the surface Tocation of the well for which a determination is

requested.

3. The date the well was spudded, its completion date, and the
volume of oil produced prior to completion, if any.

4. The 1length of the horizontal leg of the well bore within the
productive formation and its inclination.

5. An affidavit stating that all working interest owners of the
property and all purchasers of the crude. oil produced from the
well have been notified of the application by certified or
registered mail.

Test 0il produced from a horizontal well prior to completion is exempted
from the extraction tax. If the application does not contain sufficient
information to make a determination, the director may require the
applicant to submit additional information.

History: Effective July 1, 1996.
General Authority: NDCC 38-08-04
Law Implemented: NDCC 38-08-04, 57-51.1-03

43-02-11-05. Application for tax exemption and reduction for a
horizontal reentry well. The application must include the following:

1. The name and address of the applicant and the name and address
of the person operating the well, if different.

2. The name and number of the well, and the legal description of
the surface location of the well for which a determination is
requested.

3. The dates the well was initially spudded and completed as a
vertical well, the dates the well was reentered and
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recompleted as a horizontal well, the total volume of test oil
recovered prior to recompletion, and, if applicable, the date
the well was initially plugged and abandoned as a dry hole.

4. The 1length of the horizontal leg of the well bore within the
productive formation, and its inclination.

5. The total volume of test oil recovered prior to completion.

6. An affidavit stating that all working interest owners of the
property and all purchasers of the crude oil produced from the
well have been notified of the application by certified or
registered mail.

Test oil produced from a horizontal reentry well is exempt from the
extraction tax. If the application does not contain sufficient
information to make a determination, the director may require the
applicant to submit additional information.

History: Effective July 1, 1996.
General Authority: NDCC 38-08-04
Law Implemented: NDCC 38-08-04, 57-51.1-03

43-02-11-066. Application for tax exemption and reduction for a
two-year inactive well. The application must include the following:

1. The name and address of the applicant and the name and address
of the person operating the well, if different.

2. The name and number of the well, and the legal description of
the location of the well for which a determination is
requested.

3. Monthly production during the two years prior to date of
application.

4. An affidavit stating that all working interest owners of the
property and all purchasers of the crude oil produced from the
property have been notified of the application by certified or
registered mail.

Test o0il produced from a two-year inactive well prior to
recompletion is exempted from the extraction tax. If the application
does not contain sufficient information to make a determination, the
director may require the applicant to submit additional information.

The application must be submitted to the commission within twelve
months after the month in which the well was returned to recompletion.

History: Effective July 1, 1996.

General Authority: NDCC 38-08-04
Law Implemented: NDCC 38-08-04, 57-51.1-03
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August 1996

CHAPTER 45-064-01

45-04-01-03. Definitions. For the purposes of this chapter, the
following definitions shall apply:

1.

"Buyer's guide" means a--deeument--whieh--eontains;--and-is
}imited-to;-the-language-contained-in--the--appendix--te--this
ehapter the current version of the national association of
insurance commissioners life insurance buyer's quide or

language approved by the commissioner of insurance.

"Cash dividend" means the current illustrated dividend which
can be applied toward payment of the gross premium.

"Equivalent Tlevel annual dividend" is calculated by applying
the following steps:

a. Accumulate the annual cash dividends at five percent
interest compounded annually to the end of the tenth and
twentieth policy years.

b. Divide each accumulation in subdivision a by an interest
factor that converts it into one equivalent Tevel annual
amount that, if paid at the beginning of each year, would
accrue to the values in subdivision a over the respective
periods stipulated in subdivision a. If the period is ten
years, the factor is 13.207, and if the period is twenty
years, the factor is 34.719.

c. Divide the results of subdivision b by the number of

thousands of the equivalent level death benefit to arrive
at the equivalent level annual dividend.
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"Equivalent level death benefit" of a policy or term life
insurance rider is an amount calculated as follows:

a.

Accumulate the guaranteed amount payable upon death,
regardless of the cause of death, at the beginning of each
policy year for ten and twenty years at five percent
interest compounded annually to the end of the tenth and
twentieth policy years respectively.

Divide each accumulation of subdivision a by an interest
factor that converts it into one equivalent level annual
amount that, if paid at the beginning of each year, would
accrue to the value in subdivision a over the respective
periods stipulated in subdivision a. If the period is ten
years, the factor is 13.207, and if the period is twenty
years, the factor is 34.719.

"Generic name" means a short title which is descriptive of the
premium and benefit patterns of a policy or a rider.

"Life insurance cost indexes" are calculated as follows:

a.

"Life insurance net payment cost index" is calculated in
the same manner as the comparable 1ife insurance cost
index except that the cash surrender value and any
terminal dividend are set at zero.

"Life insurance surrender cost index" is calculated by
applying the following steps:

(1) Determine the guaranteed cash surrender value, if
any, available at the end of the tenth and twentieth
policy years.

(2) For participating policies, add the terminal dividend
payable upon surrender, if any, to the accumulation
of the annual cash dividends at five percent interest
compounded annually to the end of the period selected
and add this sum to the amount determined in
paragraph 1.

(3) Divide the result of paragraph 2. (Paragraph 1 for
guaranteed-cost policies) by an interest factor that
converts it into an equivalent level annual amount
that, if paid at the beginning of each year, would
accrue to the value in paragraph 2. (Paragraph 1 for
guaranteed-cost policies) over the respective periods
stipulated in paragraph 1. If the period is ten
years, the factor is 13.207, and if the period is
twenty years, the factor is 34.719.

(4) Determine the equivalent level premium by
accumulating each annual premium payable for the
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basic policy or rider at five percent interest
compounded annually to the end of the period
stipulated in paragraph 1 and dividing the result by
the respective factors stated in paragraph 3. (This
amount is the annual premium payable for a level
premium plant.)

(5) Subtract the result of paragraph 3 from paragraph 4.
(6) Divide the result of paragraph 5 by the number of

thousands of the equivalent level death benefit to
arrive at the life insurance surrender cost index.

"Policy summary" means a basic illustration as defined in
chapter 45-04-01.1 for policy forms for which the company

chooses to illustrate under chapter 45-04-01.1, otherwise it

means a written statement using elements gquaranteed in the
policy only describing the elements of the policy including
but-ret-}imited-to:

a.

A prominently placed title as follows: "STATEMENT OF
POLICY COST AND BENEFIT INFORMATION".

The name and address of the insurance agent, or if no
agent is involved, a statement of the procedure to be
followed in order to receive responses to inquiries
regarding the policy summary.

The full name and home office or'administrative office
address of the company in which the life insurance policy
is to be or has been written.

The generic name of the basic policy and each rider.

The following amounts, where applicable, for the first
five policy years and representative policy years
thereafter sufficient to clearly illustrate the premium
and benefit patterns, including, but not necessarily
limited to, the years for which life insurance cost
indexes are displayed and at least one age from sixty
through sixty-five or maturity, whichever is earlier:

(1) The annual premium for the basic policy.
(2) The annual premium for each optional rider.

(3) The guaranteed amount payable upon death, at the
beginning of the policy year regardless of the cause
of death, other than suicide, or other specifically
enumerated exclusions, which is provided by the basic
policy and each optional rider, with benefits
provided under the basic policy and each rider shown
separately.
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(4) The total guaranteed cash surrender values at the end
of the year with values shown separately for the
basic policy and each rider.

(5) The cash dividends payable at the end of the year
with value shown separately for the basic policy and
each rider. (Dividends need not be displayed beyond
the twentieth policy year.)

(6) The guaranteed endowment amounts payable under the
policy which are not included under guaranteed cash
surrender values above.

The effective policy loan annual percentage interest rate,
if the policy contains this provision, specifying whether
this rate is applied in advance or in arrears. If the
policy loan interest rate is variable, the policy summary
includes the maximum annual percentage rate.

Life insurance cost indexes for ten and twenty years but
in no case beyond the premium paying period. Separate
indexes are displayed for the basic policy and for each
optional term life insurance rider. Such indexes need not
be included for optional riders which are limited to
benefits such as accidental death benefits, disability
waiver of premium, preliminary term life insurance
coverage of less than twelve months and guaranteed
insurability benefits nor for the basic policies or
optional riders covering more than one life.

The equivalent Tlevel annual dividend, in the case of
participating policies and participating optional term
life insurance riders, under the same circumstances and
for the same durations at which 1ife insurance cost
indexes are displayed.

A policy summary which includes dividends shall also
include a statement that dividends are based on the
company's current dividend scale and are not guaranteed in
addition to a statement in close proximity to the
equivalent level annual dividend as follows: "An
explanation of the intended use of the Equivalent Level
Annual Dividend is included in the Life Insurance Buyer's
Guide."

A statement in close proximity to the life insurance costs
indexes as follows: "An explanation of the intended use
of these indexes is provided in the Life Insurance Buyer's
Guide."

The date on which the policy summary is prepared.
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The policy summary must consist of a separate document. ATl
information required to be disclosed must be set out in such a
manner as to not minimize or render any portion thereof
obscure. Any amounts which remain level for two or more years
of the policy may be represented by a single number if it is
clearly indicated what amounts are applicable for each policy
year. Amounts in subdivision e shall be Tisted in total, not
on a per thousand nor per unit basis. If more than one
insured is covered under one policy or rider, guaranteed death
benefits shall be displayed separately for each insured or for
each class of insureds if death benefits do not differ within
the class. Zero amounts shall be displayed as zero and shall
not be displayed as a blank space.

History: Effective January 1, 1980; amended effective January 1, 1997.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 26.1-01-08, 26.1-33-02

45-04-01-07. Effective date. This chapter shall apply to all
solicitations of 1ife insurance which commence on or after January 1,
1980. Amendments to subsections 1 and 7 of section 45-04-01-03 and the
appendix are effective January 1, 1997.

History: Effective January 1, 1980; amended effective January 1, 1997.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 26.1-01-08, 26.1-33-02

The Appendix attached to Chapter 45-04-01 is deleted in its entirety,
effective January 1, 1997.

APPENBEX

kife-Insuranee-Buyeris-Guide
The-face-page-ef-the-Buyeris-Guide-shal}-read-as-fotlowss
tife-Insuranee-Buyer:s-Guide

This--guide--cean-shew-yeu-Rew-te-save-meney-when-yeu-shep-for-1ife
}RsHrPanees--It-heips-you-tos
----Deeide-hew-mueh-}ife-insuranee-yeu-shoeutd-buys
----Beeide-what-kind-ef-1ife-insurance-pelicy-you-needs-and
----Compare-the-eest-ef-similar-}ife-insuranee-petieiess

Prepared-bBy-the-Natienal-Asseeiation-ef-insurance-CommiSsionRerss:
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Reprinted-by----{Company-Name}
{Menth-and-Year-ef-Printing}

The--Buyeris--Guide--shatl--eontatn--the-following-tanguage-at-the
bettem-ef-page-2+

The---Natienal---Asseetation--of--IRsurance--Commi5SiOREFS--35--an
asseetation-ef-state-insurance-regulatery-efficialss---Fhis--asseeiatien
helps-the-varieus-Insurance-Bepartments-te-coerdinate-insuranee-1aws-for
the-benefit-of-all-eonsumerss--Yeu-are-durged-to-use-this-Guide-in-making
a-}ife-insdranee-purehases

This-Guide-Bees-Net-Enderse-Any-ECempany-er-Peliey=

The--remaining--text-of-the-Buyeris-Guide-shati-begin-en-page-3-as
follews:

Buying-tife-Insuranee

When--yeu--buy--1ife--iRnsuranee;-you-want-a-peticy-whieh-fits-your
Reeds-witheut-costing-tee-mueh---Your-first-step-is-to-deeide--hew--mueh
you--need;--hew--mueh--you-can-afford-to-pay;-and-the-kind-ef-petiey-yeu
want:--Then;-find-eut-what-varieus-companies-eharge--for--that--kind--of
peliey----¥You--ean--find--impertant--differeneces--in--the--cost--of-}ife
iRsHranee-by-using-the-1ife-insurance-cost-indexes-whieh--are--deseribed
in--this-Guide---A-geed-1ife-insurance-agent-or-eempany-witi-be-abie-and
willing-te-help-yeu-with-each-of-these-shepping-stepss

if--you--are--going--te--make--a--goed--choiee--when--yeu-buy-1ife
iRsHFanee;-you-need-to-dnderstand-what-kinds-are-avaitables---1f-ene-kind
does--nret--seem--to--fit-your-needs;-ask-abeut-the-other-kinds-which-are
deseribed-in-this-Guide---1f-you-feel-that--yeu--need--mere--informatien
than-is-given-here;-you-may-want-te-cheek-with-a-1ife-insurance-agent-or
€empany-er-beeks-en-1ife-insHranee-iA-yeur-publie-1ibrary:

Eheesing-The-Ameunt

Ore--way--te--decide-hew-mueh-}ife-insuranee-yeu-need-+s-to-figure
hew-mueh-eash-and-ineeme-your-dependents-woeutd-need-+f-you-were-to--dies
You--sheuld--think--ef--1ife--insuranee--as--a-seuree-of-cash-needed-for
expenses-ef-final-i}inesses;-paying-taxes;-mertgages-oer-other-debts---1¢
€an--alse--previde-ineeme-for-your-familyis-living-expenses;-educationat
eests-and-ether-future-expensess:--Your-new-peticy-sheuld-eome--as--etese
as--yed--can--afford--to--making-up-the-difference-between-{1}-what-yeur
deperdents-weuld-have-if-yeu-were-to-die-news-and-{2}--what--they--weuld
aetdally-needs

€heesing-fhe-Right-Kind
Al}-1ife-insdranee-pelieies-agree-te-pay-an-amednt-ef-meney-+f-yed

die---But-ati-petieies-are-net-the-same---Fhere-are-three-basie-kinds-of
}ife-insdranees
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1:--FTerm-Insuranees
2:--Whele-Life-Insuranees
3:--ERndewment-Insdrances

Remember;---Re---matter--hew--faney--the--petiey--title--or--sales
presentatien-might-appear;-atl-1ife-insuranee-pelicies--contain--ene--oer
mere--of-the-three-basie-kinds:--1f-you-are-confused-about-a-peliey-that
seunds-cemplicated;-ask-the-agent-or-cempany-+f-it--combines--mere--than
ene-kind-of-1ife-insurances---The-follewing-is-a-brief-deseription-of-the
three-basie-kindss

ferm-insdranee

FTerm--iRsduranee--is-a-death-pretection-for-a-‘term!-of-one-er-mere
years:--Death-benefits-will-be-paid-enty-if-you-die-within-that-term--of
years:---Term--iAsurance--generatly-provides-the-largest-immediate-death
pretection-for-yeur-premium-detiars

Seme--term--iAsHrance--pelieies--are--2renewable!--for-one-or-mere
additienal-terms-even-i+f-yoeur-heatth-has-ehanged:--Each-time--you--renew
the--peliey--for--a-new-term;-premiums-witl-be-higher:--You-sheuld-cheek
the-premiums-at-older-ages-and-the-length-of--time--the--petiey--ean--be
€entinueds

Seme--term--iAsurance-pelicies-are-a}se-2eonvertiblet---This-means
that-before-the-end-of-the-eenversion-peried;-you--may--trade--the--term
peliey--for--a--whele-1ife-or-endewment-insurance-petiey-even-if-you-are
Ret-in-geed-health:--Premiums-for-the-new-peticy-witi-be-higher-than-yeu
have-been-paying-for-the-term-iAsdranees

Whele-tife-Insuranee

Whele--1ife--insuranee--gives--death-protectien-for-as-1eng-as-yeu
}ives--The-mest-commen-type-is-called-"straight-1ife'-or-‘ordinary-1ifet
insHranee;--for-which-yeu-pay-the-same-premiums-for-as-1eng-as-yeu-tives
These-premitms-cean-be-several-times-higher-than-yeu-weuld-pay--initiatiy
for--the--same--amednt-of-term-insurances--But-they-are-smatier-than-the
premiums-yeu-wedld-eventually-pay-if-yeu-were-te-keep--renewing--a--term
insHrance-peliey-untid-your-tater-yearss

Seme-whele-1ife-pelicies-let-you-pay-premiums-for-a-sherter-peried
sueh-as-20-yearss-er-unti}-age-65----Premiums--for--these--petieies--are
higher--than--for-erdinary-1ife-insurance-sinee-the-premium-payments-are
sgueezed-inte-a-sherter-perieds

Altheugh--yeu--pay--higher-premiums;-te-begin-with;-for-whele-1ife
insdranee-than-for-term-insdrance;-whele-}1ife-insurance-pelicies-develep
Yeash--values!--whieh-yeu-may-have-+f-you-stop-paying-premiums---You-€an
generally-either-take-the--cash;--er--use--it--te--buy--seme--€onRtiAding
insHranee--protections---Teehnieally--speakings--these-vatues-are-eatied
Ynenforfeiture-benefitst---This-refers-to-benefits-you-de-net--1ese--{or
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Yforfeit!}--when-yeu-step-paying-premiums:--The-ameunt-of-these-benefits
deperds-en-the-kind-ef-peticy-yeu-have;-its-size;-and-hew-1eng-yeu--have
ewned-£+

A--peliey--with--eash--values-may-alse-be-used-as-eellateral-for-a
tean:--1f-yeu-berrew-from--the--1ife--insurance--company;--the--rate--of
interest--is--shewR-iA-yeur-petiey:--Any-meney-which-yeu-owe-en-a-peliey
}ean-weuld-be-deducted-from-the-benrefits-if-you-were-to-die;-or-from-the
eash-value-if-you-were-te-step-paying-premitms-

Endewment-Insuranee

AR--endewment--+Asurance--peticy-pays-a-sum-er-ineome-£e-you---the
petieyhelder---if-yeu-1ive-te-a-certain-ages---1¥-you-were-to-die--before
then;-the-death-benefit-would-be-paid-te-yeur-benefieiary:--Premiums-and
eash-values-fer-endewment-insuranee-are-higher-than-for-the-same--ameunt
ef--whete--1ife-insurance:--Fhus-endewment-insurance-gives-yed-the-}east
ameunt-ef-death-pretection-for-your-premium-doliars:

Finding-a-kew-€ost-Peliey

After--you--have--deeided--whieh--kind-of-}1ife-insurance-fits-yeur
Reeds;-1eek-for-a-geed-buy:--Your-chanees-of--finding--a--geed--buy--are
better-if-you-use-twe-types-ef-index-numbers-that-have-been-develeped-te
atd-in-shepping-fer-1ife-insuranees--One-is-eatled-the--*Surrender--Cost
Index!--and-the-other-is-the-‘Net-Payment-€Cost-index :--1t-witi-be-werth
your-time-te-try-to-understand-hew-these-indexes-are-used;--but--+n--any
event;--use--them--enly--for--comparing--the--relative--eosts-ef-simiiar
petietes:--LOOK-FOR-POLICIES-WETH-LOW-EOST-ENBEX-NUMBERS =

What-Is-Eest?

YCostl--is--the--difference--between-what-yeu-pay-and-what-you-get
bBaek---1f-you-pay-a-premium-fer-1ife-insuranee--and--get--nething--baeks
yeur-eest-fer-the-death-protection-is-the-premium=--1f-you-pay-a-premi um
and-get-semething-baek-}1ater-en;-sueh-as-a--eash--value;--your--eest--is
smalier-than-the-premiums:

The--eest-ef-some-pelieies-ean-also-be-reduced-by-dividendss-these
are-called-‘partieipating“-pelieies:--Companies-may-tell-yeu-what--their
edrrent-dividends-ares;-but-the-size-of-future-dividends-i5-unkrewn-teday
and-cannet-be-guaranteed:--Bividends-aetually-paid-are-set-each-year--by
the-cempanys

Seme--pe}ieies-de-net-pay-dividends:--Fhese-are-ealied-"guaranteed
eest-gr-‘nenparticipating-petieies:--Every--feature--ef--a--guaranteed
cest--peliey--is-fixed-se-that-yeu-knew-in-advanee-what-your-future-cost
witl-bex

The--premiums--and--eash--vatues--of--a--partieipating--petiey-are

guaranteed;-but-the--dividends--are--net:---Premiums--for--partieipating
pelieies-are-typieally-higher-than-fer-guaranteed-cost-pelicies;-but-the
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€est-te-yoeu-may-be-higher-er-lewer;-depernding-en-the-dividends--aetuatly
paids

What-Are-€est-Indexes?
In-erder-to-compare-the-cest-ef-pelicies;-you-need-to-1ook-ats
tz--Premiumss:
2:--€ash-Yatuess
3:--Bividendss

€est--indexes--use--ene--or--mere--of--these-factors-to-give-you-a
€onvenient-way-te-cempare-relative-easts-of-simitar-petieies:--When--yeu
compare--eests;--an--adjustment--must--be-made-to-take-inte-aceount-that
meRey-is-paid-and-received-at-different-times---I1t-is-not-eneugh-te-just
add--up--the--premitms--you--wil}--pay--and-subtract-the-eash-vatues-and
dividends-yeu-expect-to-get--baeck:---These--indexes--take--ecare--of--the
arithmetie--for--yous---instead-ef-having-te-add;-subtract;-muttiply;-and
divide-many-numbBers-yeurse}f-you-just-compare-the--index--numbers--whieh
yeu-ean-get-frem-1ife-insurance-agents-and-companiess

1. tife--Insuranee-Surrender-cest-Indexs---This-index-is-usefu}-+f
you-€eensider-the-leve}-ef-the-eash-values--te--be--of--primary
impertanee--te--yeus---1t--helps--you-compare-eosts-if-at-seme
futdre-peint-in-time;-sueh-as-10-or-20-years;-if-you--were--to
surrender-the-pelicy-and-take-its-eash-vatues

2. tife--Insurance--Net-Payment-€est-Index---This-index-is-usefut
if-yedur-main-coneern-is-the-benefits-that-are-te--be--paid--at
your--death--and--if--the-level-of-eash-vatues-is-ef-seeendary
impertance-te-yeus--tt-helps-yeu-cempare-costs-at-seme--future
peiRt--in-time;-sueh-as-10-er-20-years;-i1f-you-continue-paying
PrFemitms-6R-yeur-petiey-and-de-net-take-i1ts-eash-vatues

There--is--anether--Aumber--catied--the--Equivalent--tevel--Annual
Bividend:--I1t-shews-the-part-dividends--play--in--determining--the--cost
index--of--a--partieipating--peliey:---Adding-a-petiey s-Equivalent-tevel
ARRHal-Pividend-te-its-cost-index-allews-you-to-compare-tetal--eosts--of
simitar--pelieies--befere-deducting-dividends---Hewever;-if-you-make-any
€65t-comparisens-ef--a--participating--petiey--with--a--nenpartieipating
peliey;-remember-that-the-total-cost-of-the-partieipating-petiey-witi-be
redueed-by-dividends;-but-the-eest-of-the-nenpartieipating--petiey--witi
Ret-ehanges

Hew-Be-i-Use-€est-indexes?
The--mest--impertant--thing-te-remember-when-using-cost-indexes-#s
that-a-peliey-with-a-smal}-index-number-is-generally-a-better-buy-than-a

cemparable--peliey--with-a-larger-index-number:--The-follewing-rules-are
alse-impertants
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1:--Cost--comparisens-sheutd-enly-be-made-between-simitar-plans-of
}ife--insuranees---Simitar--plans--are--these--which---previde
essenttatly--the--same--basie--berefits--and--require--premitm
payments-for-appreximately--the--same--peried--of--timez---The
eleser--petieies-are-te-being-identical;-the-mere-reliable-the
€est-eemparisen-witi-bes

2:--Compare--index--numbers--enly-for-the-kind-ef-peticys-for-yeur
age-and-fer-the-ameunt--yeu--intend--te--buys---Sin€e--ne--6Re
cempany--effers-the-lewest-eost-for--all-types-ef-insurance-at
ati-ages-and-fer-all-ameunts-ef--insurance;--+t--is--impertant
that-yeu-get-the-indexes-for-the-actual-peliey;-age-and-ameunt
whieh-yeu-intend-te-buy:---Just--beeause--a--"Shepperis--Guide!
tel}s--yeu--that--ene--companys--petiey--is--a-geed-buy-for-a
particutar-age-and-ameunt;-you-sheuld-net-assume-that--atl--of
the-cempany‘s-pelieies-are-equaltiy-geed-buyss

3:--Smatl--differenees--+n--index-numbers-couid-be-effset-by-other
peliey-features;-er-differences-in-the-quality-ef-serviee--yeu
may-expeet-from-the-company-er-its-agent---Therefore;-when-yeu
find-small-differenees-in-cost-indexes;-yeur-cheice-sheuld--be
based-en-semething-other-than-eests

4:--In-any-event;-you-witl-need-other-information-en-whieh-te-base
yeur-purehase-deeisiens--Be-sure-yeu-can-afford-the--premiums;
and--that-yeu-understand-its-eash-vatues;-dividends;-and-death
berefits:--You-sheuld-alse-make-a-judgment--en--hew--well--the
}ife--insHranee--company--er-agent-will-previde-serviee-in-the
future;-te-yedu-as-a-petieyheiders

5:--Fhese--}ife--insuranee--eost-indexes-apply-te-new-pelieies-and
sheuid-net-be-used-te-determine--whether--you--sheutd--drep--a
peliey--yeu--have-already-ewned-for-a-whiles;-in-faver-ef-a-new
eRe:--1f-sueh-a-replacement-+s-suggesteds;-you-shedid--ask--fer
informatien--frem--the--company--whieh--issued--the-oeld-poetiey
befere-yeu-take-aetiens

impertant-Things-fe-Remember---A-Summary

The--first--deeision--you--must--make-when-buying-a-1ife-insuranee
peliey-is-cheesing-a-petiey-whese-benefits--and--premiums--mest--elesely
meet-yeur-needs-and-ability-te-pays--Next;-find-a-peliey-whieh-is-alse-a
relatively-geed-buy:--1f-you-compare--Surrender--cost--indexes--and--Net
Payment--€est--indexes--ef--simitar--competing-petieies;-yeur-chanees-of
finding-a-relatively-goed-buy-witl-be-better-than-+f-yeu--de--nret--shep-
REMEMBER;--LOOK-FOR-POLICIES-WITH-LOWER-EOST-INDEX-NUMBERS---A-goed-1ife
iAsHranee-agent-can-help-yeu-to-choese-the-ameunt-ef-1ife-insuranee--and
kind--of--peliey-you-want-and-witl-give-yeu-eost-indexes-se-that-yeu-€an
make-eest-eoemparisens-ef-simitar-petieiess

Bentt--buy--1ife--insurPanee-untess-you-intend-to-stiek-with-1t---A

peliey-whieh-is5-a-geed-bBuy-when-held-fer-20-years-can-be-very-eostiy--if
you--gutt-during-the-early-years-ef-the-petiey---1f-you-surrender-sueh-a
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peliey-during-the-first-few-years;-you-may-get-little--or--nothing--baek
and-mueh-of-your-premium-may-have-been-tsed-for-company-expensess

Read--yeur--new-peliey-earefullys-and-ask-the-agent-er-company-for
an-explanatien-ef-anything-yeu-de-not-understand:--Whatever--you--decide
Rews--it--}5--impertant--to-review-yeur-1ife-insurance-pregram-every-few
years-te-keep-up-with-changes-in-yeur-ineeme-and-respensibititiess
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STAFF COMMENT: Chapter 45-04-01.1 contains all new material but is not
underscored so as to improve readability.

CHAPTER 45-64-01.1
LIFE INSURANCE ILLUSTRATIONS MODEL REGULATION

Section

45-04-01.1-01 Applicability and Scope

45-04-01.1-02 Definitions

45-04-01.1-03 Policies to be ITlustrated

45-04-01.1-04 General Rules and Prohibitions
45-04-01.1-05 Standards for Basic Illustrations
45-04-01.1-06 Standards for Supplemental Illustrations
45-04-01.1-07 Delivery of ITlustrations and Record Retention
45-04-01.1-08 Annual Report - Notice to Policy Owners
45-04-01.1-09 Annual Certifications

45-04-01.1-10 Effective Date

45-04-01.1-01. Applicability and scope. This chapter is intended
to ensure that illustrations do not mislead purchasers of 1life insurance
and to make illustrations more understandable. As far as possible,
insurers will eliminate the use of footnotes and caveats and define
terms used in the illustration in language that would be understood by a
typical person within the segment of the public to which the
illustration is directed. This chapter applies to all group and
individual 1ife insurance policies and certificates except:

1. Variable Tife insurance;

2. Individual and group annuity contracts;
3. Credit life insurance; or
4.

Life insurance policies with no illustrated death benefits on
any individual exceeding ten thousand dollars.

History: Effective January 1, 1997.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 26.1-33-02
45-04-01.1-02. Definitions. For the purposes of this chapter:
1. "Actuarial standards board" means the board established by the

American academy of actuaries to develop and promulgate
standards of actuarial practice.
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"Contract premium" means the gross premium that is required to
be paid under a fixed premium policy, including the premium
for a rider for which benefits are shown in the illustration.

"Currently payable scale" means a scale of nonguaranteed
elements in effect for a policy form as of the preparation
date of the illustration or declared to become effective
within the next ninety-five days.

"Disciplined current scale" means a scale of nonguaranteed
elements constituting a 1imit on illustrations currently being
illustrated by an insurer which is reasonably based on actual
recent historical experience, as certified annually by an
illustration actuary designated by the insurer. Further
guidance in determining the disciplined current scale as
contained 1in standards established by the actuarial standards
board may be relied upon if the standards:

a. Are consistent with all provisions of this chapter;

b. Limit a disciplined current scale to reflect only actions
that have already been taken or events that have already
occurred;

c. Do not permit a disciplined current scale to include any
projected trends of improvements in experience or any
assumed improvements in experience beyond the illustration
date; and

d. Do not permit assumed expenses to be less than minimum
assumed expenses.

"Generic name" means a short title descriptive of the policy
being illustrated such as '"whole 1life", "term life", or
"flexible premium adjustable Tife".

"Guaranteed elements" and "nonguaranteed elements" mean:

a. "Guaranteed -elements" means the premiums, benefits,
values, credits, or charges under a policy of Tlife
insurance that are guaranteed and determined at issue.

b. "Nonguaranteed elements" means the premiums, benefits,
values, credits, or charges under a policy of Tlife
insurance that are not guaranteed or not determined at
issue.

“ITlustrated scale" means a scale of nonguaranteed elements
currently being illustrated that is not more favorable to the
policy owner than the lesser of:

a. The disciplined current scale; or
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10,

1l

b. The currently payable scale.

"I1lustration” means a presentation or depiction that includes
nonguaranteed elements of a policy of 1ife insurance over a
period of years and that is one of the three types defined
below:

a. "Basic illustration" means a ledger or proposal used in
the sale of a 1life insurance policy that shows both
guaranteed and nonguaranteed elements.

b. "In force illustration" means an illustration furnished at
any time after the policy that it depicts has been in
force for one year or more.

c. "Supplemental illustration" means an illustration
furnished in addition to a basic illustration that meets
the applicable requirements of this chapter, and that may
be presented in a format differing from the basic
illustration, but may only depict a scale of nonguaranteed
elements that is permitted in a basic illustration.

"Illustration actuary" means an actuary meeting the
requirements of section 45-04-01.1-09 who certifies to
illustrations based on the standard of practice promulgated by
the actuarial standards board.

"Lapse-supported illustration" means an illustration of a
policy form failing the test of self-supporting as defined in
this chapter, under a modified persistency rate assumption
using persistency rates underlying the disciplined current
scale for the first five years and one hundred percent policy
persistency thereafter.

a. "Minimum assumed expenses" means the minimum expenses that
may be used in the calculation of the disciplined current
scale for a policy form. The insurer may choose to
designate each year the method of determining assumed
expenses for all policy forms from the following:

(1) Fully allocated expenses;
(2) Marginal expenses; and

(3) A generally recognized expense table based on fully
allocated expenses representing a significant portion
of insurance companies and approved by the
commissioner.

b. Marginal expenses may be used only if greater than a
generally recognized expense table. If no generally
recognized expense table is approved, fully allocated
expenses must be used.
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13.

14.

15.

History:

"Nonterm group life" means a group policy or individual
policies of Tife insurance issued to members of an employer
group or other permitted group where:

a. Every plan of coverage was selected by the employer or
other group representative;

b. Some portion of the premium is paid by the group or
through payroll deduction; and

c. Group underwriting or simplified underwriting is used.

"Policy owner" means the owner named in the policy or the
certificate holder in the case of a group policy.

"Premium outlay" means the amount of premium assumed to be
paid by the policy owner or other premium payer out of pocket.

"Self-supporting illustration" means an illustration of a
policy form for which it can be demonstrated that, when using
experience assumptions underlying the disciplined current
scale, for all illustrated points in time on or after the
fifteenth policy anniversary or the twentieth policy
anniversary for second-or-later-to-die policies, or upon
policy expiration if sooner, the accumulated value of all
policy cash flows equals or exceeds the total policy owner
value available. For this purpose, policy owner value will
include cash surrender values and any other illustrated
benefit amounts available at the policy owner's election.

Effective January 1, 1997.

General Authority: NDCC 28-32-02
Law Implemented: NDCC 26.1-33-02

45-04-01.1-03. Policies to bhe illustrated.

1.

Each insurer marketing policies to which this chapter is
applicable shall notify the commissioner whether a policy form
is to be marketed with or without an illustration. For all
policy forms being actively marketed on January 1, 1997, the
insurer shall identify in writing those forms and whether or
not an illustration will be used with them. For policy forms
filed after January 1, 1997, the identification shall be made
at the time of filing. Any previous identification may be
changed by notice to the commissioner.

If the insurer identifies a policy form as one to be marketed
without an illustration, any use of an illustration for any
policy using that form prior to the first policy anniversary
is prohibited.
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History:

If a policy form is identified by the insurer as one to be
marketed with an illustration, a basic illustration prepared
and delivered in accordance with this chapter is required,
except that a basic illustration need not be provided to
individual members of a group or to individuals insured under
multiple lives coverage issued to a single applicant unless
the coverage 1is marketed to these individuals. The
illustration furnished an applicant for a group life insurance
policy or policies issued to a single applicant on multiple
Tives may be either an individual or composite illustration
representative of the coverage on the lives of members of the
group or the multiple Tives covered.

Potential enrollees of nonterm group 1life subject to this
chapter must be furnished a quotation with the enrollment
materials. The quotation must show potential policy values
for sample ages and policy years on a guaranteed and
nonguaranteed basis appropriate to the group and the coverage.
This quotation may not be considered an illustration for
purposes of this chapter, but all information provided must be
consistent with the illustrated scale. A basic illustration
must be provided at delivery of the certificate to enrollees
for nonterm group life who enroll for more than the minimum
premium necessary to provide pure death benefit protection.
In addition, the insurer shall make a basic illustration
available to any nonterm group life enrollee who requests it.

Effective January 1, 1997.

General Authority: NDCC 28-32-02
Law Implemented: NDCC 26.1-33-02

45-04-01.1-04. General rules and prohibitions.

L.

An illustration used in the sale of a 1ife insurance policy
must satisfy the applicable requirements of this chapter, be
clearly Tlabeled 1life insurance illustration, and contain the
following basic information:

a. Name of insurer;

b. Name and business address of producer or insurer's
authorized representative, if any;

c. Name, age, and sex of proposed insured, except where a
composite illustration is permitted under this chapter;

d. Underwriting or rating classification upon which the
illustration is based;

e. Generic name of policy, the company product name, if
different, and form number;
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History:

f. Initial death benefit; and

g. Dividend option election or application of nonguaranteed
elements, if applicable.

When wusing an illustration in the sale of a life insurance
policy, an insurer or its producers or other authorized
representatives shall not:

a. Represent the policy as anything other than a life
insurance policy;

b. Use or describe nonguaranteed elements in a manner that is
misleading or has the capacity or tendency to mislead;

c. State or imply that the payment or amount of nonguaranteed
elements is guaranteed;

d. Use an illustration that does not comply with the
requirements of this chapter;

e. Use an illustration that at any policy duration depicts
policy performance more favorable to the policy owner than
that produced by the illustrated scale of the insurer
whose policy is being illustrated;

f. Provide an applicant with an incomplete illustration;

g. Represent in any way that premium payments will not be
required for each year of the policy in order to maintain
the illustrated death benefits, unless that is the fact;

h. Use the term "vanish" or "vanishing premium" or a similar
term that implies the policy becomes paid up, to describe
a plan for using nonguaranteed elements to pay a portion
of future premiums;

i. Except for polices that can never develop nonforfeiture
values, use an illustration that is lapse-supported; or

j. Use an illustration that is not self-supporting.
If an interest rate used to determine the illustrated
nonguaranteed elements is shown, it may not be greater than

the earned interest rate underlying the disciplined current
scale.

Effective January 1, 1997.

General Authority: NDCC 28-32-02
Law Implemented: NDCC 26.1-33-02

45-04-01.1-05. Standards for basic illustrations.
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Format. A basic illustration must conform with the following
requirements:

a.

The illustration must be labeled with the date on which it
was prepared.

Each page, including any explanatory notes or pages, must
be numbered and show its relationship to the total number
of pages 1in the illustration (e.g., the fourth page of a
seven-gage illustration shall be 1labeled "page 4 of 7
pages").

The assumed dates of payment receipt and benefit payout
within a policy year must be clearly identified.

I[f the age of the proposed insured is shown as a component
of the tabular detail, it must be issue age plus the
numbers of years the policy is assumed to have been in
force.

The assumed payments on which the illustrated benefits and
values are based must be identified as premium outlay or
contract premium, as applicable. For policies that do not
require a specific contract premium, the illustrated
payments must be identified as premium outlay.

Guaranteed death benefits and values available upon
surrender, if any, for the illustrated premium . outlay or
contract premium must be shown and clearly labeled
guaranteed.

If the illustration shows any nonguaranteed elements, they
may not be based on a scale more favorable to the policy
owner than the insurer's illustrated scale at any
duration. These elements must be <clearly labeled
nonguaranteed.

The guaranteed elements, if any, must be shown before
corresponding nonguaranteed elements and must be
specifically referred to on any page of an illustration
that shows or describes only the nonguaranteed elements
(e.g., "see page one for guaranteed elements").

The account or accumulation value of a policy, if shown,
must be identified by the name this value is given in the
policy being illustrated and shown in close proximity to
the corresponding value available upon surrender.

The value available upon surrender must be identified by
the name this value is given in the policy being
illustrated and must be the amount available to the policy
owner in a lump sum after deduction of surrender charges,
policy loans, and policy loan interest, as applicable.
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I1lustrations may show policy benefits and values in
graphic or chart form in addition to the tabular form.

Any illustration of nonguaranteed elements must be
accompanied by a statement indicating that:

(1) The benefits and values are not guaranteed;

(2) The assumptions on which they are based are subject
to change by the insurer; and

(3) Actual results may be more or less favorable.

If the illustration shows that the premium payer may have
the option to allow policy charges to be paid using
nonguaranteed values, the illustration must clearly
disclose that a charge continues to be required and that,
depending on actual results, the premium payer may need to
continue or resume premium outlays. Similar disclosure
must be made for premium outlay of Tesser amounts or
shorter durations than the contract premium. If a
contract premium is due, the premium outlay display may
not be left blank or show zero unless accompanied by an
asterisk or similar mark to draw attention to the fact
that the policy is not paid up.

If the applicant plans to use dividends or policy values,
guaranteed or nonguaranteed, to pay all or a portion of
the contract premium or policy charges, or for any other
purpose, the illustration may reflect those plans and the
impact on future policy benefits and values.

2. Narrative summary. A basic illustration must include the
following:

a.

A brief description of the policy being illustrated,
including a statement that it is a 1ife insurance policy;

A brief description of the premium outlay or contract
premium, as applicable, for the policy. For a policy that
does not require payment of a specific contract premium,
the illustration must show the premium outlay that must be
paid to guarantee coverage for the term of the contract,
subject to maximum premiums allowable to qualify as a life
insurance policy under the applicable provisions of the
Internal Revenue Code;

A brief description of any policy features, riders, or
options, guaranteed or nonguaranteed, shown in the basic
illustration and the impact they may have on the benefits
and values of the policy;
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Identification and a brief definition of column headings
and key terms used in the illustration; and

A statement containing in substance the following: "This
illustration assumes that the currently illustrated
nonguaranteed elements will continue unchanged for all
years shown. This is not 1likely to occur, and actual
results may be more or less favorable than those shown."

3. Numeric summary.

a.

b.

Following the narrative summary, a basic illustration must
include a numeric summary of the death benefits and values
and the premium outlay and contract premium, as
applicable. For a policy that provides for a contract
premium, the guaranteed death benefits and values must be
based on the contract premium. This summary must be shown
for at least policy years five, ten, and twenty and at age
seventy, if applicable, on the three bases shown below.
For multiple Tlife policies the summary shall show for at
least policy years five, ten, twenty, and thirty.

(1) Policy guarantees;
(2) Insurer's illustrated scale;

(3) Insurer's illustrated scale used but with the
nonguaranteed elements reduced as follows:

(a) Dividends at fifty percent of the dividends
contained in the illustrated scale used;

(b) Nonguaranteed credited interest at rates that
are the average of the guaranteed rates and the
rates contained in the illustrated scale used;
and

(c) A1l nonguaranteed charges, including term
insurance charges, mortality and expense
charges, at rates that are the average of the
guaranteed rates and the rates contained in the
illustrated scale used.

In addition, if coverage would cease prior to policy
maturity or age one hundred, the year in which coverage
ceases must be identified for each of the three bases.

4., Statements. Statements substantially similar to the following
must be included on the same page as the numeric summary and
signed by the applicant, or the policy owner in the case of an
illustration provided at time of delivery, as required in this
chapter.
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5.

History:

a.

A statement to be signed and dated by the applicant or
policy owner reading as follows: "I have received a copy
of this illustration and understand that any nonguaranteed
elements illustrated are subject to change and could be
either higher or lower. The agent has told me they are
not guaranteed."

A statement to be signed and dated by the insurance
producer or other authorized representative of the insurer
reading as follows: "I certify that this illustration has
been presented to the applicant and that I have explained
that any nonguaranteed elements illustrated are subject to
change. I have made no statements that are inconsistent
with the illustration."

Tabular detail.

a.

A basic illustration must include the following for at
least each policy year from one to ten and for every fifth
policy year thereafter ending at age one hundred, policy
maturity, or final expiration; and except for term
insurance beyond the twentieth year, for any year in which
the premium outlay and contract premium, if applicable, is
to change:

(1) The premium outlay and mode the applicant plans to
pay and the contract premium, as applicable;

(2) The corresponding guaranteed death benefit, as
provided in the policy; and

(3) The corresponding guaranteed value available upon
surrender, as provided in the policy.

For a policy that provides for a contract premium, the
guaranteed death benefit and value available upon
surrender must correspond to the contract premium.

Nonguaranteed elements may be shown if described in the
contract. In the case of an illustration for a policy on
which the insurer intends to credit terminal dividends,
they may be shown if the insurer's current practice is to
pay terminal dividends. If any nonguaranteed elements are
shown they must be shown at the same durations as the
corresponding guaranteed elements, if any. If no
guaranteed benefit or value is available at any duration
for which a nonguaranteed benefit or value is shown, a
zero must be displayed in the guaranteed column.

Effective January 1, 1997.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 26.1-33-02
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45-04-01.1-06. Standards for supplemental illustrations.

1.

History:

A supplemental illustration may be provided as long as:

a.

The

It is appended to, accompanied by, or preceded by a basic
illustration that complies with this chapter;

The nonguaranteed elements shown are not more favorable to
the policy owner than the corresponding elements based on
the scale used in the basic illustration;

It contains the same. statement required of a basic
illustration that nonguaranteed elements are not
guaranteed; and

For a policy that has a contract premium, the contract
premium underlying the supplemental illustration is equal
to the contract premium shown in the basic illustration.
For policies that do not require a contract premium, the
premium outlay underlying the supplemental illustration
must be equal to the premium outlay shown in the basic
illustration.

supplemental illustration must include a notice referring

to the basic illustration for guaranteed elements and other
important information.

Effective January 1, 1997.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 26.1-33-02

45-04-01.1-07. Delivery of illustration and record retention.

1.

a.

If a basic illustration is used by an insurance producer
or other authorized representative of the insurer in the
sale of a life insurance policy and the policy is applied
for as illustrated, a copy of that illustration, signed in
accordance with this chapter, must be submitted to the
insurer at the time of policy application. A copy also
must be provided to the applicant.

If the policy 1is issued other than as applied for, a
revised basic illustration conforming to the policy as
issued must be sent with the policy. The revised
illustration must conform to the requirements of this
chapter, be labeled "Revised Illustration" and must be
signed and dated by the applicant or policy owner and
producer or other authorized representative of the insurer
no later than the time the policy is delivered. A copy
must be provided to the insurer and the policy owner.
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History:

a. If no illustration 1is wused by an insurance producer or
other authorized representative in the sale of a life
insurance policy or if the policy is applied for other
than as illustrated, the producer or representative shall
certify to that effect in writing on a form provided by
the insurer. On the same form the applicant shall
acknowledge that no illustration conforming to the policy
applied for was provided and shall further acknowledge an
understanding that an illustration conforming to the
policy as issued will be provided no later than at the
time of policy delivery. This form must be submitted to
the insurer at the time of policy application.

b. If the policy is issued, a basic illustration conforming
to the policy as issued must be sent with the policy and
signed no later than the time the policy is delivered. A
copy must be provided to the insurer and the policy owner.

If the basic illustration or revised illustration is sent to
the applicant or policy owner by mail from the insurer, it
must include instructions for the applicant or policy owner to
sign the duplicate copy of the numeric summary page of the
illustration for the policy issued and return the signed copy
to the insurer. The insurer's obligation under this
subsection is satisfied if it can demonstrate that it has made
a diligent effort to secure a signed copy of the numeric
summary page. The requirement to make a diligent effort is
deemed satisfied if the insurer includes .in the mailing a
self-addressed postage prepaid envelope with instructions for
the return of the signed numeric summary page.

A copy of the basic illustration and a revised basic
illustration, if any, signed as applicable, along with any
certification that either no illustration was used or that the
policy was applied for other than as illustrated, shall be
retained by the insurer until three years after the policy is
no longer in force. A copy need not be retained if no policy
is issued.

Effective January 1, 1997.

General Authority: NDCC 28-32-02
Law Implemented: NDCC 26.1-33-02

45-04-01.1-068. Annual report - Notice to policy owners.

L

In the case of a policy designated as one for which
illustrations will be used, the insurer shall provide each
policy owner with an annual report on the status of the policy
that must contain at least the following information:

a. For universal Tlife policies, the report must include the
following:
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(2)

(3)

(4)

(5)

(6)

(7)

(8)

The beginning and end date of the current report
period;

The policy value at the end of the previous report
period and at the end of the current report period;

The total amounts that have been credited or debited
to the policy value during the current report period,
identifying each by type (e.g., interest, mortality,
expense, and riders);

The current death benefit at the end of the current
report period on each life covered by the policy;

The net cash surrender value of the policy as of the
end of the current report period;

The amount of outstanding loans, if any, as of the
end of the current report period; and

For fixed premium policies, if, assuming guaranteed
interest, mortality, and expense loads and continued
scheduled premium payments, the policy's net cash
surrender value is such that it would not maintain
insurance in force until the end of the next
reporting period, a notice to this effect must be
included in the report; or

For flexible premium policies, if, assuming
guaranteed interest, mortality, and expense Tloads,
the policy's net cash surrender value will not
maintain insurance in force until the end of the next
reporting period unless further premium payments are
made, a notice to this effect must be included in the
report.

For all other policies, where applicable:

(1)
(2)
(3)
(4)
(5)
(6)

Current death benefit;

Annual contract premium;

Current cash surrender value;
Current dividend;

Application of current dividend; and

Amount of outstanding Toan.

Insurers writing 1ife insurance policies that do not build
nonforfeiture values shall only be required to provide an
annual report with respect to these policies for those
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History:

years when a change has been made to nonguaranteed policy
elements by the insurer.

If the annual report does not include an in force
illustration, it must contain the following notice displayed
prominently:  "IMPORTANT POLICY OWNER NOTICE: You should
consider requesting more detailed information about your
policy to understand how it may perform in the future. You
should not consider replacement of your policy or make changes
in your coverage without requesting a current illustration.
You may annually request, without charge, such an illustration
by calling [insurer's phone number], writing to [insurer's
name] at [insurer's address] or contacting your agent. If
you do not receive a current illustration of your policy
within thirty days from your request, you should contact your
state insurance department." The insurer may vary the
sequential order of the methods for obtaining an in force
illustration.

Upon the request of the policy owner, the insurer shall
furnish an in force illustration of current and future
benefits and values based on the insurer's present illustrated
scale. This illustration must comply with the requirements of
subsections 1 and 2 of section 45-04-01.1-04 and subsections 1
and 5 of section 45-04-01.1-05. No signature or other
acknowledgment of receipt of this illustration shall be
required.

If an adverse change in nonguaranteed elements that could
affect the policy has been made by the insurer since the Tlast
annual report, the annual report must contain a notice of that
fact and the nature of the change prominently displayed.

Effective January 1, 1997.

General Authority: NDCC 28-32-02
Law Implemented: NDCC 26.1-33-02

45-04-01.1-09. Annual certifications.

1.

The board of directors of each insurer shall appoint one or
more illustration actuaries.

The 1illustration actuary shall certify that the disciplined
current scale used in illustrations is in conformity with the
actuarial standard of practice for compliance with the
national association of insurance commissioners model
regulation on life insurance illustrations promulgated by the
actuarial standards board, and that the illustrated scales
used in insurer-authorized illustrations meet the requirements
of this chapter.

The illustration actuary shall:
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Be a member in good standing of the American academy of
actuaries;

Be familiar with the standard of practice regarding life
insurance policy illustrations;

Not have been found by the commissioner, following
appropriate notice and hearing to have:

(1) Vviolated any provision of, or any obligation imposed
by, the insurance law or other law in the course of
the person's dealings as an illustration actuary;

(2) Been found guilty of fraudulent or dishonest
practices;

(3) Demonstrated the person's incompetence, lack of
cooperation, or untrustworthiness to act as an
illustration actuary; or

(4) Resigned or been removed as an illustration actuary
within the past five years as a result of acts or
omissions indicated 1in any adverse report on
examination or as a result of a failure to adhere to
generally acceptable actuarial standards;

Not fail to notify the commissioner of any action taken by
a commissioner of another state similar to that under
subdivision c;

Disclose in the annual certification whether, since the
last certification, a currently payable scale applicable
for business issued within the previous five years and
within the scope of the certification has been reduced for
reasons other than changes in the experience factors
underlying the disciplined current scale. If
nonguaranteed elements illustrated for new policies are
not consistent with those illustrated for similar in force
policies, this must be disclosed in the annual
certification. If nonguaranteed elements illustrated for
both new and in force policies are not consistent with the
nonguaranteed elements actually being paid, charged, or
credited to the same or similar forms, this must be
disclosed in the annual certification; and

Disclose in the annual certification the method used to
allocate overhead expenses for all illustrations:

(1) Fully allocated expenses;

(2) Marginal expenses; or
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History:

(3) A generally recognized expense table based on fully
allocated expenses representing a significant portion
of insurance companies and approved by the
commissioner.

a. The illustration actuary shall file a certification with
the board and with the commissioner:

(1) Annually for all policy forms for which illustrations
are used; and

(2) Before a new policy form is illustrated.

b. If an error in a previous certification is discovered, the
illustration actuary shall notify the board of directors
of the insurer and the commissioner promptly.

If an illustration actuary is unable to certify the scale for
any policy form illustration the insurer intends to use, the
actuary shall notify the board of directors of the insurer and
the commissioner promptly of the actuary's inability to
certify.

A responsible officer of the insurer, other than the
illustration actuary, shall certify annually:

a. That the illustration formats meet the requirements of
this chapter and that the . scales used in
insurer-authorized illustrations are those scales
certified by the illustration actuary; and

b. That the company has provided its agents with information
about the expense allocation method used by the company in
its illustrations and disclosed as required in
subdivision f of subsection 3.

The annual certifications must be provided to the commissioner
each year by a date determined by the insurer.

If an insurer changes the illustration actuary responsible for
all or a portion of the company's policy forms, the insurer
shall notify the commissioner of that fact promptly and
disclose the reason for the change.

Effective January 1, 1997.

General Authority: NDCC 28-32-02
Law Implemented: NDCC 26.1-33-02
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45-94-01.1-10. Effective date. This chapter applies to all life
insurance policies or certificates sold on or after January 1, 1997.

History: Effective January 1, 1997.

General Authority: NDCC 28-32-02
Law Implemented: NDCC 26.1-33-02
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JULY 1996

CHAPTER 54-02-07

54-02-07-01.1. Nursing practice - Grounds for discipline.
Practice inconsistent with acceptable standards of nursing practice by a
licensee or registrant means behavior that may place a client or other
person at risk for harm. Inconsistent practice includes incompetence by
reason of negligence, patterns of behavior indicating the individual is
unfit to practice nursing, as well as any of the following:

1.

Failure to provide nursing care because of client diagnosis,
age, sex, race, religion, creed, or color;-er-}ifestyle.

Abuse of a client verbally, physically, emotionally, or
sexually.

Failure to appropriately supervise persons to whom nursing
functions have been delegated or assigning unqualified persons
to perform functions of licensed nurses.

Practice of nursing without sufficient knowledge, skills, or
nursing judgment.

Performance of nursing tasks or functions in a manner
inconsistent with acceptable nursing standards.

Inaccurate or incomplete documentation or recording, or the
falsification, alteration, or destruction of client, employee,
or employer records.

Diversion of supplies, equipment, or drugs for personal use or
unauthorized use.
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8. Misuse or betrayal of a trust or confidence.

9. Exploitation of a client or client's family for financial or
personal gain.

History: Effective December 1, 1995; amended effective July 1, 1996.
General Authority: NDCC 43-12.1-08

Law Implemented: NDCC 43-12.1-14
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JULY 1996

CHAPTER 61-62-01

61-02-01-14. Limitation on rent. Before a pharmacy permit is
issued, in the case of a pharmacy leasing space, a copy of the Tlease
agreement must be furnished to the board which must include rental terms
and information. The lease rental amounts, less in-house sales and
wholesale sales, may not exceed ten five percent of the total gross
sales of the pharmacy, with the further provision that the Tlandlord
shall furnish all utilities including heat, electrical, and janitorial
services, but not including phone service. The board recognizes that
the Tlease terms and rent will depend on the type of pharmaceutical
services offered, and therefore, variations for rent may be granted by
the board of pharmacy.

History: Effective April 1, 1988; amended effective July 1, 1996.
General Authority: NDCC 28-32-02, 43-15-10(7)(9)(12)(14), 43-15-34,
43-15-35, 43-15-36

Law Implemented: NDCC 28-32-82;-43-15-18{7};-43-15-10¢(8};-43-15-10¢9};
43-15-10¢12);-43-15-10¢14};-43-15-34;-43-15-35;-43-15-36 28-32-03
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CHAPTER 61-02-07.1

61-02-07.1-02. Definitions.

1.

Iw

History:

"Pharmacy technician" means a person registered by the board
of pharmacy who 1is employed by a pharmacy wunder the
responsibility of the pharmacist-in-charge or a staff
pharmacist so designated by the pharmacist-in-charge, to
assist in the technical services of preparing pharmaceuticals
for final dispensing by a licensed pharmacist in compliance
with  subsection 4 of North Dakota Century Code section
43-15-01 and subsection 16 of North Dakota Century Code
section 43-15-01.

"Pharmacy technician in training" is a person who is enrolled
in an academic experiential rotation program of North Dakota
state college of science or in an on-the-job
self-instructioned pharmacy technician study program under the
supervision of a licensed pharmacist.

"Supportive personnel" means a person other than a licensed
pharmacist, pharmacy intern, or pharmacy technician who may be
performing duties assigned by the pharmacist under direct
supervision.

Effective October 1, 1993; amended effective July 1, 1996.

General Authority: NDCC 28-32-02, 43-15-10(12)(14)(19)
Law Implemented: NDCC 28-32-035-43-15-10¢12}{14}

61-02-07.1-06. Tasks pharmacy technicians may not perform. The
pharmacy technician may not:

1.

Evaluate the patient's profile relative to the pharmaceuticals
that have or will be dispensed.

Consult with the patient concerning the utilization of their
pharmaceuticals.

Initially select a generic pharmaceutical, if substitution is
permissible or legal.

Make decisions that require a pharmacist's professional
education, such as interpreting and applying pharmacokinetic
data and other pertinent laboratory data or therapeutic values
to design safe and effective drug dosage regimens.
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B

History:

Engage in the practice of pharmacy, except as authorized by a
licensed pharmacist, as permitted by North Dakota law and
rules adopted by the board.

Effective October 1, 1993; amended effective July 1, 1996.

General Authority: NDCC 28-32-02, 43-15-10(12)(14)(19)
Law Implemented: NDCC 28-32-03;-43-15-10¢12}{14}

61-02-07.1-07. Pharmacy technician registration requirements.

L.

A pharmacy technician must register with the board of pharmacy
on an annual basis.

The pharmacy technician will be assigned a registration
number.

The board of pharmacy must provide the pharmacy technician
with an annual registration card and pocket identification
card.

The pharmacy technician certificate and annual registration
card must be displayed and visible to the public in the
pharmacy en--puB}ie--view where the pharmacy technician is
employed.

The pharmacy technician must wear a name badge while in the
pharmacy which clearly identifies the person as a "pharmacy
technician."

Pharmacy technicians shall identify themselves as pharmacy
technicians on all telephone conversations while on duty in
the pharmacy.

The northland association of pharmacy technicians shall
appoint annually three of their members as an advisory
committee to the board of pharmacy.

Every registered pharmacy technician, within fifteen days

after changing address or place of employment, shall notify
the board of the change. The board shall make the necessary
changes in the board's records.

A pharmacy technician having passed the reciprocity

10.

examination of the national association of boards of pharmacy,
or any other examination approved by the board, shall be
granted reciprocity and shall be entitled to registration as a
registered pharmacy technician in North Dakota.

A pharmacy technician registered by the board may use the

designations "registered pharmacy technician" and "R. Ph.
Tech.".
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11.

A pharmacy technician holding a certificate of registration as

12.

a pharmacy technician in North Dakota may go on inactive
status, and continue to hold a certificate of registration in
North Dakota, provided that the technician on inactive status
may not practice within North Dakota. A pharmacy technician
on inactive status will not be required to meet the continuing
education requirements of the board under chapter 61-02-07.1.
In order for a pharmacy technician to change an inactive
status registration to an active status of registration, the
pharmacy technician must complete ten hours of approved
pharmacy technician continuing education and thereafter comply
with the continuing education requirements of the board.

In the case of 1loss or destruction of a certificate of

History:

registration, a duplicate can be obtained by forwarding the
board an affidavit setting forth the facts.

Effective October 1, 1993; amended effective July 1, 1996.

General Authority: NDCC 28-32-02, 43-15-10(12)(14)(19)
Law Implemented: NDCC 28-32-03;-43-15-10¢12}{14}

61-02-07.1-10. Pharmacy technician continuing education.

1.

Commencing March 1997 no annual renewal of a pharmacy

technician registration may be issued to a pharmacy technician
until such pharmacy technician has completed at Teast twenty
hours of approved pharmacy technician continuing education
during the previous two-year period. Thereafter, each
pharmacy technician shall complete at least twenty hours of
approved pharmacy technician continuing education every two
years as a_condition of renewal of a registration as a
pharmacy technician in North Dakota.

There may be no carryover or extension of continuing education

units with the exception that continuing education units
obtained twelve months prior to the end of each two-year
reporting period may be used in that two-year reporting period
or the following reporting period.

Pharmacy technicians shall maintain their own records on forms

supplied by the board. The records must be maintained for a
two-year period.

The requirements of this section do not apply to a pharmacy

technician applying for a first renewal of a registration.

A pharmacy technician registered with the board may make

application to the board for a waiver of compliance with the
pharmacy technician continuing education requirements and may
be granted an exemption by the board.
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6. Upon request of the board, proof of compliance must be
furnished to the board.

7. Approved pharmacy technician continuing education means those
pharmacy technician continuing education programs approved by
the board. The board shall maintain a record of approved
programs including the hours of credit assigned to each
program which shall be available upon request.

History: Effective July 1, 1996.
General Authority: NDCC 28-32-02, 43-15-10(12)(14)(19)
Law Implemented: NDCC 28-32-03

61-02-07.1-11. Pharmacy technician in training. A pharmacy
technician in training must be designated as a pharmacy technician in
training and will be allowed to practice the professional duties of a
registered pharmacy technician as determined by the pharmacist-in-charge
and the supervising licensed pharmacist. Upon receipt of a request to
have a person designated a pharmacy technician in training from a
pharmacist-in-charge, the board, if appropriate, shall send a letter of
approval to the pharmacist-in-charge and the person so enrolled as a
pharmacist technician in training. Registration as a pharmacy
technician is not required for a period of two years.

History: Effective July 1, 1996.
General Authority: NDCC 28-32-02, 43-15-10(12)(14)(19)
Law Implemented: NDCC 28-32-03
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CHAPTER 61-64-01

61-04-01-01. Return of drugs and devices prohibited. Pharmacists
and pharmacies are prohibited from accepting from patients or their

agents

for reuse, reissue, or resale any drugs, prescribed medications,

chemicals, poisons, or medical devicess except that-in:

1

In a hospital with a licensed pharmacy, drugs, devices, or

other items may be returned to the pharmacy for disposition by
a pharmacist in accordance with good professional practice.

In Tlicensed nursing homes or basic care facilities where

3.

History:

United States pharmacopeia storage requirements can be

assured, pharmaceuticals (not controlled substances) dispensed

in unit dose or in individually sealed doses which meet United

States pharmacopeia packaging requirements may be returned to

the pharmacy from which they were dispensed. The dispensing

pharmacy or pharmacist is responsible to determine the

suitability of the product for reuse. No product where lot

number and integrity cannot be assured may be credited or

reused. A redispensed pharmaceutical must be assigned an

expiration date within the manufacturers original limits but

not to exceed six months from the date of redispensing. No

product may be redispensed more than one time.

This section shall not apply to the return of medical devices
provided that proper sanitary procedures are used prior to the
reuse, resale, or rerent of the devices.

Amended effective July 1, 1996.

General Authority: NDCC 43-15-108¢9} 28-32-02, 43-15-10(12)(14)
Law Implemented: NDCC 43-15-18¢9} 28-32-03
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STAFF COMMENT: Chapter 61-04-07 contains all new material and is not
underscored so as to improve readability.

Section

CHAPTER 61-04-07
PHARMACY PATIENT'S BILL OF RIGHTS

61-04-07-01 Pharmacy Patient's Bill of Rights

61-04-07-01. Pharmacy patient's bill of rights. North Dakota
pharmacies and pharmacists shall provide pharmaceutical care so that the
patient has the following rights:

¥

To professional care provided in a competent and timely manner
in accordance with accepted standards of pharmacy practice.

To be treated with dignity, consistent with professional
standards, regardiess of manner of payment, race, sex, age,
nationality, religion, disability, or other discriminatory
factors.

To pharmaceutical care decisions made in the patient's best
interest in cooperation with the patient's physician.

To have the pharmacist serve as one of the patient's advocates
for appropriate drug therapy and to make reasonable efforts to
recommend alternative choices in cooperation with the
patient's physician.

To have the patient's pharmaceutical records maintained in an
accurate and confidential manner and used routinely to
maximize the patient's pharmaceutical care.

To receive health care information and to review the patient's
records upon request.

To receive patient counseling, using the methods appropriate
to the patient's physical, psychosocial, and intellectual
status.

To have the patient's prescriptions dispensed and pharmacy
services provided at a pharmacy of the patient's choice in an
atmosphere that allows for confidential communication.

To have the patient's drug therapy monitored for safety and

efficacy and to make reasonable efforts to detect and prevent
drug allergies, adverse reactions, or contraindications.
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10. To monitor the patient's compliance and proper drug use and to
institute remedial interventions when necessary.

11. To have the pharmacy patient's bill of rights posted in a
prominent place within the pharmacy readily visible to the
patient.

History: Effective July 1, 1996.

General Authority: NDCC 28-32-02, 43-15-10(12)(14)(18)
Law Implemented: NDCC 28-32-03
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JULY 1996

CHAPTER 75-01-03

AGENCY SYNOPSIS: A public hearing was conducted on February 7, 1996, in
Bismarck, North Dakota, concerning proposed amendments to North Dakota
Administrative Code chapter 75-01-03, specifically section
75-01-03-08.1, Notice of Nursing Facility's Intention to Transfer or
Discharge a Resident. The rules provide guidance to nursing facilities
as to lawful bases for involuntary transfers and discharges.

75-01-03-08.1. Notice of facility's intention to transfer or
discharge a resident.

1. For purposes of this section:

a. "Discharge" means movement from a facility to a
noninstitutional setting when the discharging facility
ceases to be 1legally responsible for the care of the
resident.

b. "Resident" includes a person who has been admitted and any
legal representative of the resident.

c. "Transfer" means movement from a facility to another
institutional setting when the legal responsibility for
the care of the resident changes from the transferring
facility to the receiving institutional setting.

2. Except as provided in subsection 4, a facility shall issue a
written notice of involuntary transfer or discharge, which
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meets the requirements of subsection 3, at least thirty days
before the date of intended transfer or discharge. The first
day of that thirty-day period is the day after the date of
issuance. The date of issuance is the day notice is delivered
or mailed to the resident.

The notice provided by the facility must contain:

a. A statement that the facility intends to transfer or
discharge the resident, as the case may be;

b. The reason for the transfer or discharge;
c. The effective date of the transfer or discharge;

d. The location to which the resident is to be transferred or
discharged;

e. The specific provision of seetien--33-07-03:1-37--that
authorizes subsection 7 authorizing the transfer or
discharge, or the change in federal or state law that
requires requiring the action;

f. A statement that the resident has the right to appeal the
intended transfer or discharge to the department, and the
mailing address to which an appeal must be sent;

g. The name; address, and telephone number of the state long
term care ombudsman;

h. 1If the resident is developmentally disabled or mentally
ill, the address and telephone number of the committee on
protection and advocacy office that serves the area in
which the resident resides;

i. If the medicaid program is paying for some or all of the
cost of services furnished to the resident by the
facility, a statement that those medicaid payments will
continue until after the hearing unless:

(1) The sole issue at the hearing is one of state or
federal law or policy and the resident is so informed
in writing; or

(2) Some change in circumstances affects the resident's
eligibility for medicaid benefits and the resident is
so notified in writing.

j. A statement that the transfer or discharge will be

delayed, if a request for fair hearing is filed before the
effective date of the transfer or discharge:
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5.

(1) In the case of a discharge for nonpayment of facility
charges, at least until the hearing officer
recommends a decision that the charges were due and
unpaid at the time the facility issued a notice of
discharge; and

(2) In all other cases, until the fair hearing decision
is rendered.

k. A statement that the resident may represent himself or
herself at the hearing or may use legal counsel, a
relative, a friend, or other spokesperson.

a. A facility need not provide a notice under subsection 2 if
the resident:

(1) Provides a clear written statement, signed by the
resident, that the resident does not object to a
proposed transfer or discharge; or

(2) Gives information that requires a transfer or
discharge and indicates that the resident understands
that a transfer or discharge will result.

b. A facility must issue a notice that meets the requirements
of subsection 3, as soon as practicable before an
involuntary transfer or discharge, when:

(1) The safety of individuals in the facility would be
endangered;

(2) The health of individuals in the facility would be
endangered;

(3) The transfer or discharge is appropriate because the
resident's health has improved sufficiently to allow
a more immediate transfer or discharge;

(4) An immediate transfer or discharge is required by the
resident's urgent medical needs which cannot be met
in the facility; or

(5) The resident has not resided in the facility for
thirty days.

A resident of a facility may appeal a notice from the facility
of intent to discharge or transfer the resident. A resident
has appeal rights when the resident is transferred from a
certified bed to a noncertified bed or from a bed in a
certified facility to a bed in a facility certified as a
different provider. A resident has no appeal rights when the
resident is moved from one bed in a certified facility to
another bed in the same certified facility. A resident has no
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appeal rights if the transfer or discharge has taken place and
the resident did not appeal within thirty days after the date
of issuance of a notice that meets the requirements of
subsection 3.

If a resident with appeal rights files an appeal before the
effective date of the transfer or discharge, the resident
shall not be transferred or discharged:

a. In the case of a discharge for nonpayment of facility
charges, earlier than the date a hearing officer
recommends a decision that the charges were due and unpaid
at the time the facility issued a notice of discharge; and

b. In all other cases, until the fair hearing decision is
rendered.

>

facility may not discharge or transfer a resident unless:

a. The resident has an urgent medical need, which cannot be
met in the facility;

b. The resident's physical condition endangers or poses a
threat to the health or safety of the resident or other
persons in the facility;

c. In cases involving a mental condition or behavioral
problem, the behavior of the resident creates a serious
and immediate threat to the resident or other residents or
persons in the facility and all reasonable alternatives to
transfer or discharge, consistent with the attending
physician's orders, have been attempted and documented in
the resident's medical record;

d. The resident's health has improved sufficiently so the
resident no longer needs the services provided by the

facility;

e. The resident was accepted by the facility for the purpose
of receiving specialized services and has fully benefited
from those services or can no longer benefit from those
services, provided that the purpose of the admission and
the expected length of stay were agreed to, in writing, by
or on behalf of the resident, prior to admission;

f. The resident's health or safety is at risk because the
facility cannot reasonably accommodate the needs of the

resident;

g. A public official with jurisdiction over matters of health
or safety, in the performance of official duties,
determines the health or safety of the resident is
endangered by continued residence in the facility;
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History:

The facility's license is revoked, suspended, or not

renewed, or the facility's participation in medicare or
medicaid is terminated;

The facility intends to cease operations; or

The resident fails to pay, or to arrange for payment of,

charges based on the daily rate established under chapter
75-02-06, provided that no involuntary transfer or
discharge may be based on a failure to pay charges for
private rooms, bed holds in excess of fifteen consecutive
hospital days or eighteen therapeutic leave days per
calendar year, or special services not included in the

daily rate.

Effective February 1, 1995; amended effective July 1, 1996.

General Authority: NDCC 28-32-02, 50-06-16
Law Implemented: NDCC 50-06-05.1
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CHAPTER 75-02-01.1

AGENCY SYNOPSIS: A public hearing was conducted on February 7, 1996, in
Bismarck, concerning proposed amendments to North Dakota Administrative
Code chapter 75-02-01.1, Aid to Families with Dependent Children,
specifically section 75-02-01.1-13, concerning Unemployment of the
Principal Wage Earner - Pay After Performance. The rules clarify the
eligibility requirements and avoid costly computer reprogramming. This
was done by applying, as eligibility criteria, information easily
gathered, and by timing the use of that information to occur consistent
with already scheduled eligibility determination activity. The rules
were effective as interim final rules January 1, 1996.

75-02-01.1-13. Unemployment of the principal wage earner - Pay
after performance. i

1. For purposes of this section;-‘urempieyed:

a. "Paid employment" means employment for which the employee
is paid, at or above the federal minimum hourly wage, at
least once each calendar month, in lawful money of the
United States or with checks drawn on banks convenient to
the place of employment.

b. "Unemployed parent" means a principal wage earner who
meets the requirements of subdivisiens-a---threugh---g
paragraphs 1 through 7.

ar= (1) A principal wage earner must verify that he or she
was employed less than one hundred hours, including
hours when holiday pay or sick pay was received, in
any month necessary to determine benefits under this
section.

b= (2) A principal wage earner who is not self-employed must
provide an employer's statement of any hours worked
by the principal wage earner.

€= (3) A principal wage earner who is self-employed must:

£} (a) Provide, as verification, a reliable written
statement made by a disinterested third party
who 1is not an employee of the principal wage
earner or a member of the principal wage
earner's family;

{2} (b) Verify that one-twelfth of the annual net
profit, as reported on the most recent federal
income tax return filed by the principal wage
earner, when divided by the federal hourly
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minimum wage, produces a result of less than one
hundred; or

£3} (c) Verify that 1.08 times the principal wage
earner's net income from self-employment, as
calculated under section 75-02-01.1-41, when
divided by the federal hourly minimum wage,
produces a result of less than one hundred.

d= (4) A principal wage earner who is a seasonal worker must
verify that employment of less than one hundred hours
in a relevant month was not due to weather conditions
when the principal wage earner would otherwise have
had work available.

ez () A principal wage earner must verify that the
principal wage earner is not unemployed by reason of
conduct or circumstances that result or would result
in disqualification for unemployment compensation.

f- (6) Upon application, a principal wage earner must report
the actual number of hours worked in the calendar
month immediately preceding the month of application
and must estimate the number of hours the principal
wage earner expects to work in the month of
application.

g= (7) Once determined eligible under this section, a
principal wage earner must, on or before the fifth
working day of each month, report the actual number
of hours worked in the calendar month immediately
preceding the month the report is made, must verify
the hours worked, and must estimate the number of
hours the principal wage earner expects to work in
the month immediately following the month the report
is made.

c. "Work", except as the term is used in subsection 5, means
on-the-job training, work supplementation, alternative
work experience, community work experience, or paid
employment or any combination of those activities.

Benefits under this section are furnished on a calendar month
basis.

Unemployed parent benefits under the aid to families with
dependent children program are available only if all aspects
of eligibility required under this chapter are established.
Deprivation may be established for unemployed parent benefits
by a showing, in the manner required by this section, that the
principal wage earner 1is unemployed. Eligibility for
unemployed parent benefits depends upon continued
unemployment. Unemployed parent benefits are provided with a
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goal of encouraging families to become self-supporting as
rapidly as possible.

Unemployed parent benefits are available only if both parents
are living in the household. The parents are not required to
be married to each other, but at Tleast one child in the
household must be the child of both parents. The parentage of
that child must be adjudicated, established by marriage, or
acknowledged by the father.

The principal wage earner must have had a prior connection
with the labor force verified under either subdivision a or b.

a. Within a one-year period prior to the date of eligibility,
the principal wage earner must have received or been
qualified for job insurance benefits under the laws of the
state or of the United States. For purposes of this
subdivision, railroad unemployment benefits are job
insurance benefits. A principal wage earner is treated as
qualified for job insurance benefits if the principal wage
earner would have been eligible to receive benefits upon
application or if the principal wage earner performed work
which, had it been covered, would, together with any
covered work, have made the principal wage earner eligible
for job insurance benefits. To determine if a principal
wage earner was qualified for job insurance benefits, for
purposes of this subdivision, the total amount of earnings
during the base period must be established. The base
period is the first four quarters in the last five
completed quarters prior to the quarter of application.
The principal wage earner must have had earnings in at
least two quarters in the base period; total base period
earnings must be at least one and one-half times the
highest quarter earnings in the base period; and base
period earnings must be at Teast two thousand seven
hundred ninety-five dollars.

b. The principal wage earner must have had six or more
quarters of work within any thirteen calendar quarter
period ending within one year prior to the quarter of
application for benefits. A "quarter of work" means a
period of three consecutive calendar months ending March
thirty-first, June thirtieth, September thirtieth, or
December thirty-first in which the principal wage earner:

(1) Received earned income of not Tless than fifty
dollars, including work study income;

(2) Participated in a community work experience program,
work incentive program, or Jjob opportunities and
basic skills program, but not a tribal work
experience program; or
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10.

(3) Attended, full time, an elementary school, a
secondary school, or a vocational or training course
designed to prepare the individual for gainful
employment, or participated in an educational or
training program under the Job Training Partnership
Act of 1982, provided that no more than four quarters
of activity under this paragraph may be treated as a
quarter of work.

The principal wage earner, once designated, remains the
principal wage earner for each month the household receives
benefits under the program for unemployed parents, er has such
benefits suspended, or does not receive benefits solely
because it has already received benefits for six months in a
twelve-month period. If the case is closed and the household
is without such benefits for at least one full calendar month,
a new application must, be made and a new designation of the
principal wage earner is required.

In determining which parent is the principal wage earner, the
county agency shall:

a. Consider the verified earnings of each parent;

b. Use the best information available to designate the
principal wage earner if reliable verification of earnings
cannot be secured; and

c. Designate the principal wage earner if both parents earned
identical amounts of income or earned no income.

[f the principal wage earner was employed one hundred hours or
more in the calendar month immediately preceding the month of
application, there is no eligibility in the month of
application.

If the principal wage earner was employed less than one
hundred hours in the calendar month immediately preceding the
month of application, estimates that the principal wage earner
expects to work less than one hundred hours in the month of
application, and all other conditions of eligibility are met,
eligibility may begin as early as the date of application.
Payment--of--berefits;-except-as-previded-under-subsection-18;
may-be-made--nre--ear}ier--than--after--verification--that--the
applicable-requirements-ef-subsection-16-er-17-are-mets

If the principal wage earner was employed one hundred hours or
more in the month immediately preceding the month of
application, is employed less than one hundred hours in the
month of application, estimates that the principal wage earner
expects to work Tless than one hundred hours in the month
immediately following the month of application, and all other
conditions of eligibility are met, eligibility may begin as
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i1,

12,

13.

early as the first day of the month immediately following the
month of application. Paymert-ef-benrefits;-exeept-as-previded
HRder--subseetion-18;--may--be--made--ne--earlier--than--after
verification-that-the-applicable-requirements-ef-subsection-16
er-i7-are-mets

Once determined eligible under this section, if a principal
wage earner reports working one hundred hours or more in the
month immediately preceding the month the report is make, and
estimates the principal wage earner expects to work one
hundred hours or more in the month immediately following the
month the report is made, eligibility under this section ends
at the end of the month the report is made.

Eligibility for unemployed parent benefits may be established
for no more than six months in any twelve-month period. The
six months of potential eligibility need not be consecutive.
For purposes of applying this limitation, a month is a benefit
month if:

a. Eligibility is established at any time during that month;

b. The household actually receives benefits even though the
family is totally ineligible;

‘c. The household is eligible for benefits of less than ten

dollars; or

d. The household is eligible but receives benefits in excess
of those for which it was eligible.

a. The--prineipal-wage-earner Neither parent may ret, without
good cause, refuse a bona fide offer of employment or
training for employment in the calendar month immediately
preceding authorization of benefits under this chapter.

b. If an offer of employment or training was made through job
service North Dakota, Jjob service North Dakota shall
determine if a bona fide offer was made and if there was
good cause for refusing it.

c. If an offer of employment or training was made other than
through job service North Dakota, the county agency shall
determine if a bona fide offer was made and if there was
good cause for refusing it, considering the following
factors:

(1) Whether there was a definite offer of employment at
wages meeting any applicable minimum wage
requirements and that are customary for such work in
the community;
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(2)

(3)

(4)

(5)

(6)

(7)

(8)

8. 1I¥

Whether there were any questions as to the physical
or mental ability of the principal wage earner to
engage in the offered employment;

Whether there were any questions of the working
conditions such as risks to health, safety, or Tlack
of workers' compensation protection;

Whether the prineipal-wage-earrer parent had a way to
get to or from the particular job, including evidence
the parent reasonably attempted to arrange for
transportation;

Whether, as a condition of being employed, the
prineipal-wage-earrer parent would be required to
join a company union, or to resign or refrain from
any bona fide labor organization, or would be denied
the right to retain membership in and observe the
lawful rules of any such organization;

Whether the position offered is vacant directly due
to a strike, lockout, or other labor dispute;

Whether the work is at an unreasonable distance from
the prineipal--wage--earneris parent's residence,
€onsidering--the--type--of--work--the--prineipal-wage
earner-hRas-been-aceustomed-te-doing;--and--travel--te
the--place--invelves--expenses--substantially-greater
than-that-required-for-the--prineipal--wage--earners
former--werks;--unless--a--travel-expense-allewanee-is
provided one-way traveltime of one hour or Tless may
not be treated as an unreasonable distance; and

Whether the rate of pay, hours, or other conditions
of the work offered are substantially less favorable
to the #nrdividua} parent than those prevailing for
similar work in the Tocality.

it is determined that a bona fide offer of employment

or training was refused by a prineipal-wage-earrer parent
without good cause;:

(1)

In the case of a recipient assistance unit, the

(2)

entire assistanee unit is ineligible for the calendar
month beginning after the month in which the effer
was-refused determination was made; and

In the case of an applicant assistance unit, the

entire unit is ineligible for the calendar month of
application and the following month.

14. The---prineipal--wage--earner Each parent must accept any
unemployment compensation benefits to which the prineipal-wage
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15.

16.

earrer parent 1is entitled. Ary-prineipal-wage-earner Each
parent must provide verification, from job service North
Dakota, as to whether the prineipal-wage-earrer parent is
qualified for unemployment compensation benefits; and, if
qualified, must make application for unemployment compensation
benefits. If a prineipal-wage-earrer parent who qualifies for
unemployment compensation benefits fails to apply for those
benefits, the needs of that prineipal-wage-earmrer parent must
be deleted from the amount of benefits otherwise provided to
the assistance unit under this chapter.

Pay--after--performance--requires-the-prineipal-wage-earner-te
complete-assigred-activities--prior--te--payment--of--benefits
HRder--this-ehapter---The-assigred-activities-may-vary-in-each
ef-the-petential-six-menths-ef-eligibility-in--a--twelve-menth
peried:---FThe--six-menths-ef-petentiat-eligibility-need-not-be
€EBRsecHtives--Within-the-twelve-menth-peried;--the--aetivities
ef--the--petential--six--etigible--menths-must-be-completed-+n
grder:--Fhe-first-menth-of-a-twelve-menth-peried-is-the--first
meRth--that--1s5--a--berefit--menth: No assistance unit may be
found eligible under this section unless, within seven working
days after the county agency initiates a referral to the job
opportunities and basic skills program, both parent members of
that unit:

a. Verify a current application for employment is on file at
an office of job service North Dakota;

b. Verify application for any unemployment benefits that may
be due either parent;

c. Sign and return to the county agency a statement
acknowledging the parent's duties and responsibilities;
and

d. Verify beginning and continuing a job search satisfactory
to that parent's job opportunities and basic skills
program coordinator.

1f--a--prineipal-wage-earner-is-a-member-of-an-assistanee-unit
that-has-net-previeusiy-received-benefits-under-this--seetions
exeept-as-previded-in-subseetion-18+

az--if--application-is-made-en-oer-before-the-twenty-fourth-day
ef-a-menth;-before-benefits-are-issued-in-the-first--menth
the--prineipal-wage-earner-shal}-register-with-jeb-serviee
Nerth-Baketas

b:--1f-applicatien-is-made-on-or-after-the-twenty-fifth-of-the
first-menth;-the-pre-rata-benefit-for-the--days--remaining
in-that-menth-after-the-date-of-applicatien;-may-be-i+ssued
tn-that-menth:--Befere-benefits-are-issued-in--the--seecond
menth--the--prineipal--wage-earner-shatl-register-with-job
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serviee--Nerth--Baketa--and--cemply--with--the--previsiens
etherwise-applicable-te-the-second-menth=

€:--Before--benrefits--are--issued--in--the--second--menth--the
prineipal-wage-earner-shall-partieipate-in--a--jeb--seareh
assistanee-werkshep-er-comply-with-requirements-applicable
in-the-third-menth=

d:--Befere---berefits--are--issued--in--the--third--menth--the
prineipal-wage-earner-shal}-participate--in--a--designrated
work--pregram--during--that--menth---1f-the-prineipal-wage
earnrer-partieipates-in-a-desigrated-werk-pregram-foer--1ess
than--sixty-feur--heurs;--benefits-must-be-reduced-to-that
prepertien-ef-benefits-the-assistance-unit-weuld-etherwise
reeeive--that--is--the--same--prepertien--actuat--heurs-of
participation-is-of-sixty-feur-heurss:

e:--Before-benefits-are-issued-in-the-fourth;-fifth;-and-sixth
menths;-the-prineipal-wage-earner-shall-partieipate--in--a
desigrated--werk--pregram--during-each-sueh-menth---1f-the
prineipal-wage-earner-partieipates-in--a--desigrated--woerk
pregram--fer--}ess--than-ene-hundred-twenty-eight-heurs-in
eaeh-sueh-month;-benefits-for-that-menth-must--be--redueed
te--that--prepertien-ef-benefits-the-assistanee-unit-weuld
etherwise-receive-that-is-the-same-prepertien-actual-heurs
of-participation-is-ef-one-hundred-twenty-eight-heurs<

a. Except as provided in subdivision b, both parents in a
recipient assistance unit must comply with this
subsection.

(1) A parent engaged in paid employment at Jeast
thirty-two hours per week need not engage in_job
search or unpaid work.

(2) A parent engaged in paid employment of at least
twenty-four hours per week but less than thirty-two
hours per week must engage in at least eight hours of
Jjob search per week.

(3) A parent engaged in paid employment of less than
twenty-four hours per week must engage in at least
eight hours of Jjob search per week, at least eight
hours of unpaid work per week, and a total of at
least forty hours per week of a combination of paid
employment, job search, and unpaid work.

(4) A parent not engaged in paid employment must engage
in at least eight hours of job search per week and at
least thirty-two hours of unpaid work per week.

(5) A parent under age twenty-five who has neither
completed high school nor earned a general
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17,

equivalency diploma, and who is making satisfactory
progress in either of those educational activities,
may substitute that progress for up to thirty-two
hours of unpaid work per week, but must engage in at
least eight hours of job search per week.

b. If one parent complies fully with subdivision a, the
second parent shall engage in unpaid work, job search, and
educational activities only at times necessary child care
is made available at the expense of the department and is
not required to engage in those activities for more than
twenty hours per week.

if-the-prineipal-wage-earner-is-a-member-ef-an-assistanee-un+t
that-has-previeusty--received--benefits--under--this--seetion;
exeept-as-proevided-in-subseetion-18+

az--1f--application-is-made-en-er-before-the-twenty-fourth-day
ef-the-menth;-before-benefits--are--issued--in--the--first
menth--the--prineipal--wage-earner-shati-register-with-job
service-Nerth-Daketa-and-shall-partieipate-in-a-designrated
work--pregram--during--that--menth---1f-the-prineipal-wage
earner-participates-in-a-desigrated-werk-pregram-fer--1ess
than--sixty-feur--heurs;--benefits-must-be-reduced-to-that
prepertien-ef--the--benefits--the--assistanee--uA+t--weutd
etherwise-reeceive-that-is-the-same-prepertion-actdat-heurs
ef-participation-is-ef-sixty-feur-heurs-er--the--pre--rata
berefit-for-the-days-remaining-in-the-menth;-upen-the-date
ef-application;-whichever-is-1esss

br--1f-application-is-made-en-er-after-the-twenty-fifth-day-of
the-first--menth;--the--pre--rate--benrefit--for--the--days
remaining--in--that--menth;-after-the-date-of-applications
may-Be-issued-in--that--menth:---Before--benefits--may--be
jssHed--#R--the--seeend--menth;--the-prineipat-wage-earner
shall-register-with-jeb-service-Nerth--Baketa--and--cempty
with--the--previsiens--etherwise--applicable-te-the-secend
meRth =

€---Before--benefits--are--issded--in-the-seeond-threugh-sixth
menths;-the-prineipal-wage-earner-shall-partieipate--in--a
desigrated--werk--pregram--during-each-sueh-menth=--1f-the
prineipal-wage-earner-participates-in--a--desigrated--werk
pregram--fer--}1ess--than-ene-hundred-twenty-eight-heurs-in
eaeh-sueh-menth;-benefits-for-that-menth-must--be--redueed
te--that--propertien-of-benefits-the-assistanee-dnit-weutd
etherwise-receive-that-is-the-same-prepertien-actual-heurs
of-participation-is-of-one-hundred-twenty-eight-heurss

a. No benefits under this section may be provided for the

calendar month of application until the assistance unit
complies with subsection 15.
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b. No benefits under this section may be provided for the
calendar month immediately after the month of application
unless:

(1) Benefits are provided in the month of application;

(2) The assistance unit continues the job search; and

(3) For any period, beginning seven calendar days after
the day notice of approval is issued and ending on
the nineteenth day of that month, the assistance unit
complies with subsection 16.

c. No benefits under this section may be provided for the
third and subsequent calendar months after the month of
application unless:

(1) Benefits were provided in the month of application
and the month immediately following the month of
application; and

(2) For a period, beginning on the twentieth day of the
month two months before the benefit month and ending
on the nineteenth day of the month before the benefit
month, the assistance unit complies with
subsection 16.

18. Onree--the--prineipal--wage-earner-commences-performance-+A-any
menth;-benefits-in-the-ameunt-of-ten--detlars--may--be--issued
immediatelys--and--any-additienal-benefits-due-in-that-benefit
meRth-may-be-issued-enly-as-previded-under-subseetions-16--and
17+

19:--Fer---purpeses---ef--subseetions--16--and--17;--"benrefits--the
assistanee-unit-would-otherwise-reeeive!-ineiudes--enty--these
ameunts-previded-fer-basie-requirements-itemss

20: A prineipa}--wage-earner parent who is required to perform an
activity shall verify either the performance of the required
activity or good cause for failure to perform.

21z 19. Good cause for failure to perform the required activity exists
only if good cause would exist for failure or refusal to
participate in the job opportunities and basic skills program,
except:

a. If the prineipal--wage--earner parent is too ill to
participate or refuses major medical care, the other
parent in the household shall aise-shew-geed-cause-fer
failure-te perform; and
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b. Good cause may not be based on a claim that the designated
work program assignment does not meet appropriate work or
training criteria-; and

c. A claim of good cause must be such as would preclude any
reasonable employee, of ordinary ability and
responsibility, from working, considering the totality of
circumstances, and particularly considering the efforts of
the parent to overcome the obstacle to participation.

22: 20. If the principal wage earner fails to perform activities
required under this section, shows good cause for that failure
to perform, or establishes an exemption under subdivisions b
through k of subsection 1 of section 75-02-01.1-70, the second
parent is-thereafter-treated-as-the-prineipal-wage-earner must
perform the required activities, subject to all provisions of
this section, and may not show good cause or establish an

exemption.

23: 21. A household is entitled to adequate notice of a determination
that a prineipat-wage-earner parent failed without good cause
to perform activities required under this section. The notice
must inform the household that it may be reinstated te--the
payment-ameunt-made-in-the-menth-immediately-past if an appeal
of the decision described in the notice is made within ten
‘days of the date of the notice.

22. Household members subject to this section who are native
Americans residing in the service area of a tribal job
opportunities and basic skills program, and who are, or upon
application would be, eligible for services through that
program, must verify participation in all activities required
under this section that are made available through that

program.

History: Effective March 1, 1995; amended effective January 1, 1996.
General Authority: NDCC 50-06-16, 50-09-25
Law Implemented: NDCC 50-06-05.1, 50-09
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CHAPTER 75-02-02

AGENCY SYNOPSIS: A public hearing was conducted on February 7, 1996, in
Bismarck, North Dakota, concerning proposed amendments to North Dakota
Administrative Code chapter 75-02-02, Medical Services, including an
amendment to subdivision f of subsection 2 of section 75-02-02-08,
Amount, Duration, and Scope of Medical Assistance, concerning
transportation services limitations, and new sections 75-02-02-13.1 and
75-02-02-13.2, concerning travel expenses. The amendments clarify
transportation services limitations.

75-02-02-08. Amount, duration, and scope of medical assistance.

1. Within any limitations which may be established by rule,
regulation, or statute and within the 1limits of legislative
appropriations, eligible recipients may obtain the medical and
remedial care and services which are described in the approved
state plan for medical assistance in effect at the time the
service is rendered and which may include:

a. Inpatient hospital services (other than services in an
institution for mental diseases). "Inpatient hospital
services" are those items and services ordinarily
furnished by the hospital for the care and treatment of
inpatients provided under the direction of a physician or
dentist in an institution maintained primarily for
treatment and care of patients with disorders other than
tuberculosis or mental diseases and which is Ticensed or
formally approved as a hospital by an officially
designated state standard-setting authority and s
qualified to participate under title XVIII of the Social
Security Act, or is determined currently to meet the
requirements for such participation; and which has in
effect a hospital utilization review plan applicable to
all patients who receive medical assistance under title
XIX of the Act.

b. Outpatient hospital services. "Outpatient hospital
services" are those preventive, diagnostic, therapeutic,
rehabilitative, or palliative items or services furnished
by or under the direction of a physician or dentist to an
outpatient by an institution which is licensed or formally
approved as a hospital by an officially designated state
standard-setting authority and is qualified to participate
under title XVIII of the Social Security Act, or is
determined currently to meet the requirements for such
participation.

181



Other Tlaboratory and x-ray services. "Other laboratory
and x-ray services" means professional and technical
laboratory and radiological services ordered by a
physician or other licensed practitioner of the healing
arts within the scope of the physician's or practitioner's
practice as defined by state law, and provided to a
patient by, or wunder the direction of, a physician or
lTicensed practitioner, in an office or similar facility
other than a hospital outpatient department or a clinic,
and provided to a patient by a laboratory that is
qualified to participate under title XVIII of the Social
Security Act, or is determined currently to meet the
requirements for such participation.

Skilled nursing home services (other than services in an
institution for mental diseases) for individuals twenty-
one years of age or older. "Skilled nursing home
services" means those items and services furnished by a
licensed and otherwise eligible skilled nursing home or
swing-bed hospital maintained primarily for the care and
treatment of inpatients with disorders other than mental
diseases which are provided under the direction of a
physician or other licensed practitioner of the healing
arts within the scope of the physician's or practitioner's
practice as defined by state law.

Intermediate nursing care (other than services in an
institution for mental diseases). "Intermediate nursing
care" means those items and services furnished by a
currently licensed intermediate care facility or swing-bed
hospital maintained for the care and treatment of
inpatients with disorders other than mental diseases which
are provided under the direction of a physician or other
Ticensed practitioner of the healing arts within the scope
of the physician's or practitioner's practice as defined
by state law.

Early and periodic screening and diagnosis of individuals
under twenty-one years of age, and treatment of conditions
found. Early and periodic screening and diagnosis of
individuals under the age of twenty-one who are eligible
under the plan to ascertain their physical or mental
defects, and health care, treatment, and other measures to
correct or ameliorate defects and chronic conditions
discovered thereby. Federal financial participation is
available for any item of medical or remedial care and
services included under this subsection for individuals
under the age of twenty-one. Such care and services may
be provided under the plan to individuals under the age of
twenty-one, even if such care and services are not
provided, or are provided in lesser amount, duration, or
scope to individuals twenty-one years of age or older.
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Physician's services, whether furnished in the office, the
patient's home, a hospital, a skilled nursing home, or
elsewhere. "Physician's services" are those services
provided, within the scope of practice of the physician's
profession as defined by state law, by or under the
personal supervision of an individual licensed under state
law to practice medicine or osteopathy.

Medical <care and any other type of remedial care
recognized under state law, furnished by licensed
practitioners within the scope of their practice as
defined by state law. This term means any medical or
remedial care or services other than physicians' services,
provided within the scope of practice as defined by state
law, by an individual Ticensed as a practitioner under
state Taw.

Home health care services. "Home health care services" in
addition to the services of physicians, dentists, physical
therapists, and other services and items available to
patients in their homes and described elsewhere in these
definitions, are any of the following items and services
when they are provided on recommendation of a licensed
physician to a patient in the patient's place of
residence, but not including as a residence a hospital or
a skilled nursing home:

(1) Intermittent or part-time nursing services furnished
by a home health agency.

(2) Intermittent or part-time nursing services of a
professional registered nurse or a licensed practical
nurse when under the direction of the patient's
physician, when no home health agency is available to
provide nursing services.

(3) Medical supplies, equipment, and appliances
recommended by the physician as required in the care
of the patient and suitable for use in the home.

(4) Services of a home health aide who is an individual
assigned to give personal care services to a patient
in accordance with the plan of treatment outlined for
the patient by the attending physician and the home
health agency which assigns a professional registered
nurse to provide continuing supervision of the aide
on the aide's assignment. "Home health agency" means
a public or private agency or organization, or a
subdivision of such an agency or organization, which
is qualified to participate as a home health agency
under title XVIII of the Social Security Act, or is
determined currently to meet the requirements for
such participation.
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Private duty nursing services. "Private duty nursing
services" are nursing services provided by a professional
registered nurse or a licensed practical nurse, under the
general direction of the patient's physician, to a patient
in the patient's own home or extended care facility when
the patient requires individual and continuous care beyond
that available from a visiting nurse or that routinely
provided by the nursing staff of the hospital, nursing
home, or extended care facility.

Dental services. "Dental services" are any diagnostic,
preventive, or corrective procedures administered by or
under the supervision of a dentist in the practice of the
dentist's profession and not excluded from coverage. Such
services include treatment of the teeth and associated
structures of the oral cavity, and of disease, injury, or
impairment which may affect the oral or general health of
the individual. "Dentist" means a person licensed to
practice dentistry or dental surgery. Any procedure
related to the preparation of "fixed bridgework" which
involves the use of crowns and bridgework materials in
concert with one another, but not including single crowns,
is excluded from coverage unless a prior treatment
authorization request, submitted by the attending dentist
and approved by the department's dental consultant,
describes a condition or combination of conditions which
render the use of dentures impracticable or which may be
more economically ameliorated by fixed bridgework than by
dentures.

Physical therapy and related services. "Physical therapy
and related services" means physical therapy, occupational
therapy, and services for individuals with speech,
hearing, and language disorders, and the use of such
supplies and equipment as are necessary.

(1) "Physical therapy" means those services prescribed by
a physician and provided to a patient by or under the
supervision of a qualified physical therapist. A
qualified physical therapist is a graduate of a
program of physical therapy approved by the council
on medical education of the American medical
association in collaboration with the American
physical therapy association, or its equivalent, and
where applicable, is licensed by the state.

(2) "Occupational therapy" means those services
prescribed by a physician and provided to a patient
and given by or under the supervision of a qualified
occupational therapist. A qualified occupational
therapist is registered by the American occupational
therapy association or is a graduate of a program in
occupational therapy approved by the council on

184



medical education of the American medical association
and is engaged in the required supplemental clinical
experience prerequisite to registration by the
American occupational therapy association.

"Services for individuals with speech, hearing, and
language disorders" are those diagnostic, screening,
preventive, or corrective services provided by or
under the supervision of a speech pathologist or
audiologist in the practice of the pathologist's or
audiologist's profession for which a patient is
referred by a physician. A speech pathologist or
audiologist is one who has been granted the
certificate of «clinical competence in the American
speech and hearing association, or who has completed
the equivalent educational requirements and work
experience necessary for such a certificate, or who
has completed the academic program and is in the
process of accumulating the necessary supervised work
experience required to qualify for such a
certificate.

Prescribed drugs, prosthetic devices, and dentures where a
request is submitted by the attending dentist and granted
prior approval by the department's dental consultant; and
eyeglasses prescribed by a physician skilled in diseases
of the eye or by an optometrist, whichever the individual
may select.

(1)

(2)

"Prescribed drugs" are any simple or compounded
substance or mixture of substances prescribed as such
or in other acceptable dosage forms for the cure,
mitigation, or prevention of disease, or for health
maintenance, by a physician or other licensed
practitioner of the healing arts within the scope of
the physician's or practitioner's professional
practice as defined and Timited by federal and state
law. With respect to ‘'prescribed drugs" federal
financial participation is available in expenditures
for drugs dispensed by licensed pharmacists and
licensed authorized practitioners in accordance with
North Dakota Century Code chapter 43-17. When
dispensing, the practitioner must do so on the
practitioner's written prescription and maintain
records thereof.

"Dentures" means artificial structures prescribed by
a dentist to replace a full or partial set of teeth
and made by, or according to the directions of, a
dentist. The term does not mean those artificial
structures, coomonly referred to as "fixed
bridgework", which involve the use of crowns and
bridgework materials in concert with one another.
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n.

(3)

(4)

Other

"Prosthetic devices" means replacement, corrective,
or supportive devices prescribed for a patient by a
physician or other licensed practitioner of the
healing arts within the scope of the physician's or
practitioner's practice as defined by state law for
the purpose of artificially replacing a missing
portion of the body, or to prevent or correct
physical deformity or malfunction, or to support a
weak or deformed portion of the body.

"Eyeglasses" are Tlenses, including frames when
necessary, and other aids to vision prescribed by a
physician skilled in diseases of the eye, or by an
optometrist, whichever the patient may select, to aid
or improve vision.

diagnostic, screening, preventive, and

rehabilitative services.

(1)

(2)

(3)

(4)

"Diagnostic services" other than those for which
provision is made elsewhere in these definitions,
include any medical procedures or supplies
recommended for a patient by the patient's physician
or other licensed practitioner of the healing arts
within the scope of the physician's or practitioner's
practice as defined by state law, as necessary to
enable the physician or practitioner to identify the
existence, nature, or extent of illness,. injury, or
other health deviation in the patient.

"Screening services" consist of the wuse of
standardized tests performed under medical direction
in the mass examination of a designated population to
detect the existence of one or more particular
diseases or health deviations or to identify suspects
for more definitive studies.

"Preventive services" are those provided by a
physician or other licensed practitioner of the
healing arts, within the scope of the physician's or
practitioner's practice as defined by state law, to
prevent illness, disease, disability, and other
health deviations or their progression, prolong life,
and promote physical and mental health and
efficiency.

"Rehabilitative services" in addition to those for
which provision is made elsewhere in these
definitions, include any medical remedial items or
services prescribed for a patient by the patient's
physician or other licensed practitioner of the
healing arts, within the scope of the physician's or
practitioner's practice as defined by state law, for
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the purpose of maximum reduction of physical or
mental disability and restoration of the patient to
the patient's best possible functional level.

Care and services in a certified mental institution for
individuals under twenty-one years of age or sixty-five
years of age or over.

Any other medical care and any other type of remedial care
recognized under state law, specified by the secretary.
This term includes, but is not Timited to, the following
items:

(1) Transportation, including expenses for transportation
and other related travel expenses, necessary to
securing medical examinations or treatment when
determined by the agency to be necessary in the
individual case. "Travel expenses" are defined to
include the cost of transportation for the individual
by ambulance, taxicab, common carrier, or other
appropriate means; the cost of outside meals and
lodging en route to, while receiving medical care,
and returning from a medical resource; and the cost
of an attendant may include transportation, meals,
lodging, and salary of the attendant, except that no
salary may be paid a member of the patient's family.

(2) Family planning services, including drugs, supplies,
and devices, when such services are under the
supervision of a physician. There will be freedom
from coercion or pressure of mind and conscience and
freedom of choice of method, so that individuals can
choose in accordance with the dictates of their
consciences.

(3) Whole blood, including items and services required in
collection, storage, and administration, when it has
been recommended by a physician and when it is not
available to the patient from other sources.

(4) Skilled nursing home services, as defined in
subdivision d, provided to patients under twenty-one
years of age.

(5) Emergency hospital services which are necessary to
prevent the death or serious impairment of the health
of the individual and which, because of the threat to
the life or health of the individual, necessitate the
use of the most accessible hospital available which
is equipped to furnish such services, even though the
hospital does not currently meet the conditions for
participation under title XVIII of the Social
Security Act, or definitions of inpatient or
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outpatient hospital services set forth in
subdivisions a and b.

The following limitations exist with respect to medical and
remedial care and services covered or provided under the
medical assistance program.

a.

Coverage will not be extended and payment will not be made
for diet remedies prescribed for eligible recipients.

Coverage will not be extended and payment will not be made
for alcoholic beverages prescribed for eligible
recipients.

Coverage will not be extended and payment will not be made
for orthodontia prescribed for eligible recipients, except
for orthodontia necessary to correct serious functional
problems.

Coverage and payment for eye examinations and eyeglasses
for eligible recipients shall be Timited to examinations
and eyeglass replacements necessitated because of visual
impairment. Coverage and payment for eyeglass frames is
available for a reasonable number of frames, and in a
reasonable amount, not to exceed Timits set by the
department. The department shall make available to all
practitioners dispensing eyeglass frames, and to anyone
else who may make inquiry, information concerning
established Timits. No coverage exists, and no payment
will be made, for eyeglass frames which exceed the limits.

Coverage and payment for home health care services and
private duty nursing services must be limited to a monthly
amount determined by taking the monthly charge, to the
medical assistance program, for the most intensive level
of nursing care in the most expensive nursing home in the
state and subtracting therefrom the cost, in that month,
of all medical and remedial services furnished to the
recipient (except physician services and prescribed
drugs). For the purposes of determining this limit,
remedial services include, but are not Timited to, home
and community-based services, service payments to the
elderly and disabled, homemaker and home health aide
services, and rehabilitative services, regardless of the
source of payment for such services. This 1limit may be
exceeded, in wunusual and complex cases, if the provider
has submitted a prior treatment authorization request
describing each medical and remedial service to be
received by the recipient, stating the cost of that
service, describing the medical necessity for the
provision of the home health care services or private duty
nursing services, and explaining why less costly
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alternative treatment will not afford necessary medical
care; and has had the request approved.

Coverage and payment for the--fellewing transportation
services is limited te#

{1}--Twenty--cents--per-mite-for-travel-in-a-private-meter
vehieles

{2}--Seventeen--de}lars--per--day--for--meals-en-route-to;
while-reeeiving-medical--care;--and--while--returring
from--a--medieal--reseuree;--for-the-persen-receiving
medieal--eare;--and--where--medicatly--neeessarys--an
attendant:--provided-that-days-during-whiceh-meats-are
previded-by-the-medical-reseuree-are-net-counteds-and

{3}--Thirty-five--dellars--per--night;-in-states-and-fifty
detlars-per-night;-out-ef-state;-for-1edging-en-reute
tes;-while-reeceiving-medical-eare;-and-while-returaing
from-a-medical-resedrees--for--the--persen--receiving
medieal--care;--and--where--medically--nreeessarys--an
attendanti-provided-that-nights-during-whieh--1edging
}s--previded--by-the-medieal-resedree-are-net-counted
in accordance with sections 75-02-02-13.1 and
75-02-02-13.2.

Coverage and payment for physician's services furnished in

the physician's office are subject to a copayment of two

dollars for each office visit unless the medicaid
recipient receiving the service:

(1) Lives in a nursing facility, intermediate care
facility for the mentally retarded, the state
hospital, or the Anne Carlsen school-hospital;

(2) Receives swing bed services in a hospital;

(3) Has not reached the age of twenty-one years;

(4) 1Is pregnant;

(5) Is entitled to have a portion of the cost of the
visit paid for by medicare;

(6) Requires emergency services; or

(7) Receives family planning services during the visit.
Coverage will not be extended and payment will not be made
for any abortion except when necessary to save the life of

the mother or when the pregnancy is the result of an act
of rape or incest.
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Remedial services provided by residential facilities such as
Ticensed homes for the aged and infirm, licensed foster care
homes or facilities, and specialized facilities are not
covered services but expenses incurred in securing such
services must be deducted from countable income in determining
financial eligibility. For the purposes of this chapter,
"remedial services" means those services, provided in the
above-identified facilities, which produce the maximum
reduction of physical or mental disability and restoration of
a recipient to the recipient's best possible functional level.

The department may refuse payment for any covered service or
procedure for which a prior treatment authorization request is
required but not secured, but shall consider making payment if
the vendor demonstrates that the failure to secure the
required prior treatment authorization request was the result
of oversight and the vendor has not failed to secure a
required prior treatment authorization request within the
twelve months prior to the month in which the services or
procedures were furnished.

A vendor of medical services which provides a covered service
but fails to receive payment due to the operation of
subsection 4, and which attempts to collect from the eligible
recipient or the eligible recipient's responsible relatives
any amounts which would have been paid by the department but
for the operation of subsection 4, has by so doing breached
the agreement referred to in subsection 4 of section
75-02-02-10.

a. Effective January 1, 1994, and for so long thereafter as
the single state agency may have in effect a waiver
(issued pursuant to 42 U.S.C. 1396n(b) (1)) of requirements
imposed pursuant to 42 U.S.C. chapter 7, subchapter XIX,
no payment may be made, except as provided in this
subsection, for otherwise covered services provided to
otherwise eligible recipients:

(1) Who are required by this subsection to select, or
have selected on their behalf, a primary care
physician, but who have not selected, or have not had
selected on their behalf, a primary care physician;
or

(2) By a provider who is not the primary care physician
selected by or on behalf of the recipient or who has
not received a referral of such a recipient from the
primary care physician.

b. A primary care physician must be selected by or on behalf

of the members of a medical assistance unit which
includes:
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(1)

(3)

(4)

(5)

Persons who are receiving cash assistance payments
through aid to families with dependent children.

Persons who are deemed to be recipients of aid to
families with dependent children, including:

(a) Persons denied an aid to families with dependent
children payment solely because the amount would
be Tess than ten dollars;

(b) Persons whose aid to families with dependent
children payments are reduced to zero by reason
of recovery of overpayment of aid to families
with dependent children funds; and

(c) Families who were receiving aid to families with
dependent children cash assistance payments in
at Tleast three of the six months immediately
preceding the month in which they became
ineligible as a result (wholly or partly) of the
collection or increased collection of child or
spousal support and are deemed to be recipients
of aid to families with dependent children, and
continue eligible for medicaid for four calendar
months following the month for which the final
cash payment was made.

Families that received aid to families with dependent
children payments in at least three of the six months
immediately preceding the month in which the family
became ineligible for aid to families with dependent
children solely because of increased hours of, or
income from, employment of the caretaker relative; or
which became ineligible for aid to families with
dependent children solely because a member of the
family lost one of the time-limited aid to families
with dependent children earned income disregards (the
thirty dollar earned income disregard and the
disregard of one-third of earned income).

Pregnant women whose pregnancy has been medically
verified and who would be eligible for an aid to
families with dependent children cash payment on the
basis of the income and asset requirements of the
state-approved aid to families with dependent
children plan.

Children born to eligible pregnant women who have
applied for and been found eligible for medicaid on
or before the day of the child's birth, for sixty
days after the day of the child's birth and for the
remaining days of the month in which the sixtieth day
falls.

191



(7)

(8)

(9)

(10)

(11)

(12)

(13)

(14)

Persons who are members of families who would be
eligible for aid to families with dependent children
if that program did not 1limit, under 42 U.S.C.
607(b) (2)(B) (i), the number of months with respect to
which a family receives such aid.

A1l individuals under age twenty-one who are not
receiving aid to families with dependent children,
but whose income and assets are at or below the aid
to families with dependent children program limits.

Eligible caretaker relatives and individuals under
age twenty-one in aid to families with dependent
children families who do not meet financial or
certain technical aid to families with dependent
children requirements (i.e., work requirements) for a
cash payment, but meet medically needy income and
asset standards.

A1l individuals under the age of twenty-one who
qualify for and require medical services on the basis
of insufficient income and assets, but who do not
qualify as categorically needy, including children in
stepparent families who are ineligible for aid to
families with dependent children, but not including
children in foster care.

Pregnant women whose pregnancy has been medically
verified and who, except for income and assets, would
be eligible as categorically needy.

Pregnant women whose pregnancy has been medically
verified and who qualify on the basis of financial
eligibility.

Eligible pregnant women who applied for medicaid
during pregnancy, and for whom recipient 1liability
for the month was met no later than on the date each
pregnancy ends, continue to be eligible, as though
pregnant, for sixty days after the day each pregnancy
ends, and for the remaining days of the month in
which the sixtieth day falls.

Pregnant women whose pregnancy has been medically
verified and who meet the nonfinancial and asset
requirements of the medicaid program and whose family
income is at or below one hundred thirty-three
percent of the poverty level.

Eligible pregnant women who applied for medicaid

during pregnancy who continue to be eligible, as
though pregnant, for sixty days after the day each
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C‘

(15)

(16)

pregnancy ends, and for the remaining days of the
month in which the sixtieth day falls.

Children under the age of six who meet the
nonfinancial and asset requirements of the medicaid
program and whose family income is at or below one
hundred thirty-three percent of the poverty level.

Children, age six or older, born after September 30,
1983, who meet the nonfinancial and asset
requirements of the medicaid program and whose family
income is at or below one hundred percent of the
poverty level.

Physicians practicing in the following specialties,
practices, or locations may be selected as primary care

physicians:

(1) Family practice;

(2) Internal medicine;

(3) Obstetrics;

(4) Pediatrics;

(5) Osteopathy;

(6) General practice;

(7) Physicians employed at rural health clinics;

(8) Physicians employed at federally qualified health
centers; and

(9) Physicians employed at Indian health clinics.

A recipient identified in subdivision b need not select,
or have selected on the recipient's behalf, a primary care
physician if:

(1)
(2)

(3)

(4)

Aged, blind, or disabled;

The period for which benefits are sought is prior to
the date of application;

Despite diligent effort, the recipient is unable to
find a physician willing to act as primary care
physician;

Receiving foster care or subsidized adoption
benefits; or
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(5) Receiving home and community-based services.

e. Payment may be made for the following medically necessary
covered services whether or not provided by, or upon
referral from, a primary care physician:

(1) Certified family nurse practitioner services;
(2) Certified pediatric nurse practitioner services;

(3) Early and periodic screening of recipients under
twenty-one years of age;

(4) Family planning services;

(5) Certified nurse midwife services;
(6) Podiatric services;

(7) Optometric services;

(8) Chiropractic services;

(9) Clinic services;
(18) Dental services;

(11) Intermediate care facility services for the mentally
retarded;

(12) Emergency services;

(13) Transportation services;

(14) Case management services;

(15) Home and community-based services;
(16) Nursing facility services;

(17) Prescribed drugs;

(18) Phychiatric services;

(19) Ophthalmic services;

(20) Obstetrical services; and

(21) Psychological services.

f. A primary care physician must be selected for each
recipient.
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g. Primary care physicians may not be changed more often than
once every six months without good cause. Good cause for
changing primary care physicians less than six months
after a previous selection of a primary care physician
exists if:

(1) The recipient relocates;

(2) Significant changes in the recipient's health require
the selection of a primary care physician with a
different specialty;

(3) The primary care physician relocates or is
reassigned;

(4) The selected physician refuses to act as a primary
care physician or refuses to continue to act as a
primary care physician; or

(5) The department, or its agents, determine, in the
exercise of sound discretion, that a change of
primary care physician is necessary.

History: Amended effective September 1, 1978; September 2, 1980;
February 1, 1981; November 1, 1983; May 1, 1986; November 1, 1986;
" November 1, 1987; January 1, 1991; July 1, 1993; January 1, 1994;
July 1, 1996.

General Authority: NDCC 50-24.1-04

Law Implemented: NDCC 50-24.1-04; 42 USC 1396n(b)(1); 42 CFR 431.53,
42 CFR 431.110, 42 CFR 435.1009, 42 CFR Part 440, 42 CFR Part 441,
subparts A, B, & D;-45-€EFR-435-732

75-02-02-13.1. Travel expenses for medical purposes -
Limitations.

1. For purposes of this section:

a. "County agency" means the county social service board.

b. "Department" means the department of human services.

c. "Family member" means spouse, sibling, parent, stepparent,
child, stepchild, grandparent, stepgrandparent,
grandchild, stepgrandchild, aunt, uncle, niece, or nephew,
whether by half or whole blood, and whether by birth,
marriage, or adoption.

d. "Recipient" means an individual approved as eligible for
medical assistance.

e. "Travel expenses" means fares, mileage, meals, lodging,
and driver and attendant care.
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General requirements.

a. A transportation service provider shall be enrolled as a
provider in the medical assistance program and may be an
individual, taxi, bus, or airline service or other
commercial form of transportation.

b. The county agency may determine the most efficient,
economical, and appropriate means of travel to meet the
medical needs of the recipient. The county agency may
authorize travel and issue the necessary billing forms.

c. The cost of travel provided by a parent, spouse, or any
other member of the recipient's medical assistance unit
may be allowed as an expense of necessary medical or
remedial care for recipient liability purposes. No
parent, spouse, or any other member of the recipient's
medical assistance unit may be paid as an enrolled
provider for transportation to that recipient.

d. Travel services may be provided by the county agency as an
administrative activity.

e. Emergency transport by ambulance is a covered service.

f. Nonemergency transport by ambulance is a covered service
only when medically necessary and ordered by the attending

physician.

g. A recipient may choose to obtain medical services outside
the recipient's community. If similar medical services
are available within the community and, without a referral
from a primary physician the recipient chooses to seek
medical services elsewhere, travel expenses are not
covered services and are the responsibility of the

recipient.

Qut-of-state travel expenses. Travel expenses for

nonemergency out-of-state medical services, including followup
visits, may be compensated only if the out-of-state medical
services are first approved by the department under section
75-02-02-13 or if prior approval is not required under that
section.

Limitations.

a. Private vehicle mileage compensation is limited to an
amount set by the department no less than twenty cents per
mile. This limit applies even if more than one recipient
is transported at the same time. Mileage is determined by
map miles from the residence or community of the recipient
to the medical facility. When necessary to ensure
volunteer drivers continue to provide transportation
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History:

services to a recipient, the county agency may authorize
payment for additional mileage. Private vehicle mileage
may be billed to medical assistance only upon completion
of the service.

Meals compensation is allowed only when medical services

or travel arrangements require a recipient to stay
overnight. Compensation is limited to an amount set by
the department no less than three dollars and fifty cents
for breakfast, five dollars for lunch, and eight dollars
and fifty cents for dinner.

Lodging expense is allowed only when medical services or

travel arrangements require a recipient to stay overnight.
Lodging compensation is limited to an amount set by the
department, provided the department may set no limit lower
than thirty-five dollars per night, plus taxes, for
in-state travel and fifty dollars per night, plus taxes,
for out-of-state travel. Lodging receipts must be
provided when lodging is not billed directly by an
enrolled lodging provider. Enrolled Tlodging providers
shall bill medicaid directly.

Travel expenses may be authorized for a driver. No travel

expenses may be authorized for an attendant unless the
referring physician determines an attendant is necessary
for the physical or medical needs of the recipient.
Travel expenses may not be authorized for both a driver
and an attendant unless the referring physician determines
that one individual cannot function both as driver and
attendant. No travel expenses may be allowed for a driver
or an attendant while the recipient is a patient in a
medical facility unless it is more economical for the
driver or attendant to remain in the service area.

Travel expenses may be authorized for one parent to travel

with a child who is under eighteen years of age. No
additional travel expenses may be authorized for another
driver, attendant, or parent unless the referring
physician determines that person's presence is necessary
for the physical or medical needs of the child.

Compensation for attendant services, provided by an

attendant who is not a family member, may be allowed at a
rate determined by the department.

Effective July 1, 1996.

General Authority: NDCC 50-24.1-04
Law Implemented: NDCC 50-24.1-04

75-02-02-13.2. Travel expenses for medical purposes -

Institutionalized individuals - Limitations.
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For purposes of this section:

a. "long-term care facility" means a nursing facility,
intermediate care facility for the mentally retarded, or
swing-bed facility; and

b. "Medical <center city" means Bismarck, Devils Lake,
Dickinson, Fargo, Grand Forks, Jamestown, Minot, and
Williston, and includes any city that shares a common
boundary with any of those cities.

A long-term care facility may not charge a resident for the

cost of travel expenses for services provided by the facility.
Except as provided in subsection 3, a Tong-term care facility
shall provide transportation to and from any provider of
necessary medical services located within, or at no greater
distance than the distance to, the nearest medical center
city. Distance must be calculated by road miles.

A long-term care facility need not provide either nonemergency

transport by ambulance when medically necessary and ordered by
the attending physician or emergency transport by ambulance.

A service provider that is paid a rate, determined by the

department on a cost basis that includes transportation
‘service expenses, however denominated, may not be compensated
as a transportation service provider for transportation
services provided to an individual residing in the provider's
facility. The following service providers may not be so

compensated:

a. Accredited residential treatment centers;

b. Basic care facilities;

c. Congregate <care facilities serving individuals with
developmental disabilities;

d. Group homes serving children in foster care;

e. Intermediate care facilities for the mentally retarded;

f. Minimally supervised living arrangement facilities serving
individuals with developmental disabilities;

g. Nursing facilities;

h. Residential child care facilities;

i. Residential treatment centers for children;

j. Swing-bed facilities; and
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k. Transitional community living facilities serving

individuals with developmental disabilities.

If, under the circumstances, a long-term care facility is not

History:

required to transport a resident, and the facility does not

actually transport the resident, the availability of

transportation services and payment of travel expenses is
governed by section 75-02-02-13.1.

Effective July 1, 1996.

General Authority: NDCC 50-24.1-04
Law Implemented: NDCC 50-24.1-04
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CHAPTER 76-02-06

75-02-06-01. Definitions. In this chapter, unless the context or
subject matter requires otherwise:

1.

"Accrual basis" means the recording of revenue in the period
when it is earned, regardless of when it is collected, and the
recording of expenses in the period when incurred, regardless
of when they are paid.

"Actual rate" means the faci]ity rate for each cost category
calculated using allowable historical operating costs and
adjustment factors.

"Adjustment factors" means indices used to adjust reported
costs for inflation or deflation based on forecasts for the
rate year.

"Admission" means any time a resident is admitted to the
facility from an outside location, including readmission
resulting from a discharge.

"AlTowable cost" means the facility's actual cost after
appropriate adjustments as required by medical assistance
regulations.

"Bona fide sale" means the purchase of a facility's capital
assets with cash or debt in an arm's length transaction. It
does not include:

a. A steek purchase of shares in a corporation that owns,
operates, or controls a facility except as provided under
subsection 3 of section 75-02-06-07;

b. A sale and leaseback to the same licensee;

c. A transfer of an interest to a trust;

d. Gifts or other transfers for nominal or no consideration;
e. A merger of two or more related organizations;

f. A change in the legal form of doing business;

g. The addition or deletion of a partner, owner, or
shareholder; or

h. A sale, merger, reorganization, or any other transfer of
interest between related organizations.
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10.

il.

12.

13.

14.

15.

16.

17.

18.

"Building" means the physical plant, including building
components and building services equipment, licensed as a
facility, and used directly for resident care, and auxiliary
buildings including sheds, garages, and storage buildings
Tocated on the site used directly for resident care.

"Capital asset" means a facility's buildings, Tland
improvements, fixed equipment, movable equipment, leasehold
improvements, and all additions to or replacements of those
assets used directly for resident care.

"Chain organization" means a group of two or more health care
facilities owned, Tleased, or, through any other device,
controlled by one business entity. This includes not only
proprietary chains, but also chains operated by various
religious and other charitable organizations. A chain
organization may also include business organizations engaged
in other activities not directly related to health care.

"Close relative" means an individual whose relationship by
blood, marriage, or adoption to an individual who is directly
or indirectly affiliated with, controls, or is controlled by a
facility is within the third degree of kinship.

"Community contribution" means contributions to civic
organizations and sponsorship of community activities. It
does not include donations to charities.

"Cost category" means the classification or grouping of
similar or related costs for purposes of reporting, the
determination of cost limitations, and determination of rates.

"Cost center" means a division, department, or subdivision
thereof, group of services or employees or both, or any unit
or type of activity into which functions of a facility are
divided for purposes of cost assignment and allocations.

"Cost report" means the department approved form for reporting
costs, statistical data, and other relevant information of the

facility.
"Department" means the department of human services.

"Depreciable asset" means a capital asset for which the cost
must be capitalized for ratesetting purposes.

"Depreciation" means an allocation of the cost of an asset
over its estimated useful life.

"Depreciation guidelines" means the American hospital
association's guidelines as published by American Hospital
Publishing, Inc., in "Estimated Useful Lives of Depreciable
Hospital Assets", revised 1993 edition.

201



13+

20.

21,

22.

£d

24.

25.

26.

27.

28.

29,

30.

al.

"Desk audit rate" means the rate established by the department
based upon a review of the cost report submission prior to an
audit of the cost report.

"Direct care costs" means the cost category for allowable
nursing and therapy costs.

"Direct costing" means identification of actual costs directly
to a facility or cost category without use of any means of
allocation.

"Discharge" means the voluntary or involuntary release of a
bed by a resident when the resident vacates the nursing
facility premises.

"Employment benefits" means fringe benefits, other employee
benefits including vision insurance, disability insurance,
long-term care insurance, employee assistance programs,
employee child care benefits, and payroll taxes.

"Established rate" means the rate paid for services.

"Facility" means a nursing facility not owned or administered
by state government or a nursing facility, owned or
administered by state government, which agrees to accept a
rate established under this chapter. It does not mean an
intermediate care facility for the mentally retarded.

"Fair market value" means value at which an asset could be
sold in the open market in a transaction between informed,
unrelated parties.

"Final decision rate" means the amount, if any, determined on
a per day basis, by which a rate otherwise set under this
chapter is increased as a result of a request for
reconsideration, a request for an administrative appeal, or a
request for Jjudicial appeal taken from a decision on an
administrative appeal.

"Final rate" means the rate established after any adjustments
by the department, including adjustments resulting from cost
report reviews and audits.

"Fixed equipment" means equipment used directly for resident
care affixed to a building, not easily movable, and identified
as such in the depreciation guidelines.

"Freestanding facility" means a nursing facility which does
not share basic services with a hospital-based provider.

"Fringe benefits" means workers' compensation insurance, group
health or dental insurance, group life insurance, retirement
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32.

a3.

34.

35.

36.

37.

38.

39.

40.

41.

42.

benefits or plans, uniform allowances, and medical services
furnished at nursing facility expense.

"Highest market driven compensation" means the highest
compensation given to an employee of a freestanding facility
who 1is not an owner of the facility or is not a member of the
governing board of the facility.

"Historical operating costs" means the allowable operating
costs incurred by the facility during the report year
immediately preceding the rate year for which the established
rate becomes effective.

"Hospice general inpatient care" means short-term inpatient
care necessary for pain control or acute or chronic symptom
management that cannot feasibly be provided in other settings.
It does not mean care provided to an individual residing in a
nursing facility.

"Hospice inpatient respite care" means short-term inpatient
care provided to an individual when necessary to relieve
family members or other persons caring for the individual at
home. Care may be provided for no more than five consecutive
days. For purposes of the definition, home does not include
nursing facility.

"Hospital 1leave day" means any day that a resident is not in
the facility, but is in an acute care setting as an inpatient.

"Indirect care costs" means the cost category for allowable
administration, plant, housekeeping, medical records,
chaplain, pharmacy, and dietary, exclusive of food costs.

"In-house resident day" for nursing facilities means a day
that a resident was actually residing in the facility and was
not on therapeutic leave or in the hospital. "In-house
resident day" for hospitals means an inpatient day.

"Institutional leave day" means any day that a resident is not
in the facility, but is 1in another nursing facility,
intermediate care facility for the mentally retarded, or basic
care facility.

"Land improvements" means any improvement to the Tland
surrounding the facility used directly for resident care and
identified as such in the depreciation guidelines.

"Limit rate" means the rate established as the maximum
allowable rate for a cost category.

"Lobbyist" means any person who in any manner, directly or

indirectly, attempts to secure the passage, amendment, defeat,
approval, or veto of any legislation, attempts to influence
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43.

44.

45.

46.

47.

48.

49.

50.

5l.

8o

53.

decisions made by the legislative council, and is required to
register as a lobbyist.

"Medical assistance program" means the program which pays the
cost of health care provided to eligible recipients pursuant
to North Dakota Century Code chapter 50-24.1.

"Medical records costs" means costs associated with the
determination that medical record standards are met and with
the maintenance of records for individuals who have been
discharged from the facility. It does not include maintenance
of medical records for in-house residents.

"Movable equipment" means movable care and support services
equipment generally used in a facility, including equipment
identified as major movable equipment in the depreciation
guidelines.

"Other direct care costs" means the cost category for
allowable activities, social services, laundry, and food
costs.

"Payroll taxes" means the employer's share of Federal
Insurance Contributions Act (FICA) taxes, governmentally
required retirement contributions, and state and federal

‘unemployment compensation taxes.

"Pending decision rate" means the amount, determined on a
per day basis, by which a rate otherwise set under this
chapter would increase if a facility prevails on a request for
reconsideration, on a request for an administrative appeal, or
on a request for a judicial appeal taken from a decision on an
administrative appeal; however, the amount may not cause any
component of the rate to exceed rate limits established under
this chapter.

"Private-pay resident" means a nursing facility resident on
whose behalf the facility is not receiving medical assistance
payments and whose payment rate is not established by any
governmental entity with ratesetting authority, including
veterans' administration or medicare.

"Private room" means a room equipped for use by only one
resident.

"Property costs" means the cost category for allowable real
property costs and other costs which are passed through.

"Provider" means the organization or individual who has
executed a provider agreement with the department.

"Rate year" means the calendar year from January first through
December thirty-first.
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54.

55.

56.

57.

58.

59.

60.

61.

62.

"Reasonable resident-related cost" means the cost that must be
incurred by an efficiently and economically operated facility
to provide services in conformity with applicable state and
federal laws, regulations, and quality and safety standards.
Reasonable resident-related cost takes into account that the
provider seeks to minimize its costs and that its actual costs
do not exceed what a prudent and cost-conscious buyer pays for
a given item or services.

"Related organization" means a close relative or person or an
organization which a provider is, to a significant extent,
associated with, affiliated with, able to control, or
controlled by, and which furnishes services, facilities, or
supplies to the provider. Control exists where an individual
or an organization has the power, directly or indirectly,
significantly to influence or direct the policies of an
organization or provider.

"Report year" means the fiscal year from July first through
June thirtieth of the year immediately preceding the rate
year.

"Resident" means a person who has been admitted to the
facility, but not discharged.

"Resident day" in a nursing facility means all days for which
service is provided or for which payment is ordinarily sought,
including hospital leave days and therapeutic leave days. The
day of admission and the day of death are resident days. The
day of discharge is not a resident day. "Resident day" in a
hospital means all inpatient days for which payment is
ordinarily sought.

"Respite care" means short-term care provided to an individual
when necessary to relieve family members or other persons
caring for the individual at home.

"Routine hair care" means hair hygiene which includes
grooming, shampooing, cutting, and setting.

"Significant capacity increase" means an increase of fifty
percent or more in the number of licensed beds or an increase
of twenty beds, whichever is greater; but does not mean an
increase by a facility which reduces the number of its
licensed beds and thereafter relicenses those beds, and does
not mean an increase in a nursing facility's licensed capacity
resulting from converting beds formerly licensed as basic care
beds.

"Standardized resident day" means a resident day times the
classification weight for the resident.
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63.

64.

65.

History:

"Therapeutic leave day" means any day that a resident is not
in the facility, another nursing facility, an intermediate
care facility for the mentally retarded, a basic care
facility, or an acute care setting, or, if not in an
institutional setting, is not receiving home and
community-based waivered services.

"Top management personnel" means owners, board members,
corporate officers, general, regional, and district managers,
administrators, and any other person performing functions
ordinarily performed by such personnel.

"Working capital debt" means debt incurred to finance nursing
facility operating costs, but does not include debt incurred
to acquire or refinance a capital asset or to refund or
refinance debt associated with acquiring a capital asset.

Effective September 1, 1980; amended effective December s

1983; June 1, 1985; September 1, 1987; January 1, 1990; January 1, 1992;
November 22, 1993; January 1, 1996; July 1, 1996.

General Authority: NDCC 50-24.1-04, 50-24.4-02

Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13)

75-02-06-07. Related organization.

1.

€ests Except as provided in subsection 3, costs applicable to
services, facilities, and supplies furnished to a provider by
a related organization may not exceed the lower of the cost to
the related organization or the price of comparable services,
facilities, or supplies purchased elsewhere primarily in the
local market. The provider shall identify the related
organizations and costs in the cost report.

The relationship between a provider and a related organization
at the time a transaction between the two parties occurs must
govern the treatment of cost regardless of subsequent events
that may change the relationship between the parties.

In the case of a facility acquired through purchase of shares,

interest and depreciation expense are treated in the same
manner as if the capital assets of the acquired corporation
were acquired as an ongoing operation by the acquiring entity
on the day the secretary of state issues a certificate of
dissolution of the acquired corporation if organized in North
Dakota, or on the day the acquired corporation is irrevocably
dissolved if organized other than in North Dakota, provided
the transaction has all of the following characteristics:

a. The facility was owned and operated by the acquired
corporation;
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b. The acquired corporation is irrevocably dissolved, and all
of its capital assets become the property of the acquiring
entity, within one year after the first day on which any
ownership interest in the acquired corporation was
acquired by the acquiring entity; and

c. Neither the acquiring entity nor any related organization
of the acquiring entity has had any ownership interest in
the acquired corporation, or any ownership interest in any
related organization of the acquired corporation, for at
least ten years prior to the day the acquiring entity, or
a related organization of the acquiring entity, first
acquired any ownership interest in the acquired
corporation.

4. For purposes of subsection 3, "acquiring entity" means the
entity that, upon dissolution of the acquired corporation,
owns all the capital assets formerly owned by the acquired
corporation.

History: Effective September 1, 1980; amended effective December 1,
1983; September 1, 1987; January 1, 1990; January 1, 1996; July 1, 1996.
General Authority: NDCC 50-24.1-04, 50-24.4-02

Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13)

75-02-06-12.1. Nonallowable costs. Costs not related to resident
care are costs not appropriate or necessary and proper in developing and
maintaining the operation of resident care facilities and activities.
These costs are not allowed in computing the rates. Nonallowable
costs include:

1. Political contributions;
2. Salaries or expenses of a lobbyist;

3. Advertising designed to encourage potential residents to
select a particular facility;

4. Fines or penalties, including interest charges on the penalty,
bank overdraft charges, and late payment charges;

5. Legal and related expenses for challenges to decisions made by
governmental agencies except for successful challenges as
provided for in section 75-02-06-02.5;

6. Costs incurred for activities directly related to influencing
employees with respect to unionization;

7. Cost of memberships in sports, health, fraternal, or social
clubs or organizations, such as elks, country clubs, knights
of columbus;
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10.

1l.

12,

13,

14.

15.

16.

L

Assessments made by or the portion of dues charged by
associations or professional organizations for lobbying costs,
contributions to political action committees or campaigns, or
litigation, except for successful challenges to decisions made
by governmental agencies (including all dues unless an
allocation of dues to such costs is provided);

Community contributions, employer sponsorship of sports teams,
and dues to civic and business organizations, i.e., lions,
chamber of commerce, or kiwanis, in excess of one thousand
five hundred dollars per cost reporting period;

Home office costs not otherwise allowable if incurred directly
by the facility;

Stockholder servicing costs incurred primarily for the benefit
of stockholders or other investors that include annual
meetings, annual reports and newsletters, accounting and legal
fees for consolidating statements for security exchange
commission purposes, stock transfer agent fees, and
stockholder and investment analysis;

Corporate costs not related to resident care, including
reorganization costss; costs associated with acquisition of
capital stock, except otherwise allowable interest and
depreciation expenses associated with a transaction described
in_subsection 3 of section 75-02-06-07; and costs relating to
the issuance and sale of capital stock or other securities;

The full cost of items or services such as telephone, radio,
and television, including cable hookups or satellite dishes,
located in resident accommodations, excluding common areas,
furnished solely for the personal comfort of the residents;

Fundraising costs, including salaries, advertising,
promotional, or publicity costs incurred for such a purpose;

The cost of any equipment, whether owned or leased, not
exclusively used by the facility except to the extent that the
facility demonstrates, to the satisfaction of the department,
that any particular use of equipment was related to resident
care;

Costs, including, by way of illustration and not by way of
limitation, legal fees, accounting and administrative costs,
travel costs, and the costs of feasibility studies, attributed
to the negotiation or settlement of the sale or purchase of
any capital assets, whether by sale or merger, when the cost
of the asset has been previously reported and included in the
rate paid to any hospital or facility;

Costs incurred by the provider's subcontractors, or by the
lessor of property that the provider leases, that are an
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18.

19,

20.

2l.

s

23.

24.

25,

26.

27.

element 1in the subcontractor's or Jlessor's charge to the
provider, if the costs would not have been allowable had the
costs been incurred by a provider directly furnishing the
subcontracted services, or owning the leased property except
no facility shall have a particular item of cost disallowed
under this subsection if that cost arises out of a transaction
completed before July 18, 1984;

The cost, in excess of charges, of providing meals and lodging
to facility personnel living on premises;

Depreciation expense for facility assets not related to
resident care;

Nonnursing facility operations and associated administration
costs;

Direct costs or any amount claimed to medicare for medicare
utilization review costs;

A1l costs for services paid directly by the department to an
outside provider, such as prescription drugs;

Travel costs involving the use of vehicles not exclusively
used by the facility except to the extent:

a. The facility supports vehicle travel costs with sufficient
documentation to establish that the purpose of the travel
is related to resident care;

b. Resident-care related vehicle travel costs do not exceed a
standard mileage rate established by the internal revenue
service; and

c. The facility documents all costs associated with a vehicle
not exclusively used by the facility;

Travel costs other than vehicle-related costs unless
supported, reasonable, and related to resident care;

Additional compensation paid to an employee, who is a member
of the board of directors, for service on the board;

Fees paid to a member of a board of directors for meetings
attended to the extent that the fees exceed the compensation
paid, per day, to a member of the Tlegislative council,
pursuant to North Dakota Century Code section 54-35-10;

Travel costs associated with a board of directors meeting to

the extent the meeting is held in a Tlocation where the
organization has no facility;
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28.

29.

30.

3l

3¢~

33.

34.

The costs of deferred compensation and pension plans that
discriminate in favor of certain employees, excluding the
portion of the cost which relates to costs that benefit all
eligible employees;

Employment benefits associated with salary costs not
includable in a rate set under this chapter.

Premiums for top management personnel life insurance policies,
except that the premiums must be allowed if the policy is
included within a group policy provided for all employees, or
if the policy is required as a condition of mortgage or Tloan
and the mortgagee or lending institution is listed as the sole
beneficiary;

Personal expenses of owners and employees, including
vacations, personal travel, and entertainment;

Costs not adequately documented through written documentation,
date of purchase, vendor name, listing of items or services
purchased, cost of items purchased, account number to which
the cost is posted, and a breakdown of any allocation of costs
between accounts or facilities;

The following taxes:

a. Federal income and excess profit taxes, 1nc1ud1ng any
interest or penalties paid thereon;

b. State or local income and excess profit taxes;

c. Taxes in connection with financing, refinancing, or
refunding operation, such as taxes on the issuance of
bonds, property transfers, or issuance or transfer of
stocks, which are generally either amortized over the Tife
of the securities or depreciated over the life of the
asset, but not recognized as tax expense;

d. Taxes, including real estate and sales tax, for which
exemptions are available to the provider;

e. Taxes on property not used in the provision of covered
services;

f. Taxes, including sales taxes, levied against the residents
and collected and remitted by the provider;

g. Self-employment (FICA) taxes applicable to persons
including individual proprietors, partners, members of a
joint venture;

The unvested portion of a facility's accrual for sick or
annual leave;
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35.

36.

37.

38.

39.

40.

History:

The cost, including depreciation, of equipment or items
purchased with funds received from a local or state agency,
exclusive of any federal funds;

Hair care, other than routine hair care, furnished by the
facility;

The cost of education unless:

a. The education was provided by an accredited academic or
technical educational facility;

b. The expenses were for materials, books, or tuition;

c. The employee was enrolled in a course of study intended to
prepare the employee for a position at the facility, and
is in that position; and

d. The facility claims the cost of the education at a rate
that does not exceed one dollar per hour of work performed
by the employee in the position for which the employee
received education at the facility's expense, provided the
amount claimed per employee may not exceed two thousand
dollars per year, or an aggregate of eight thousand
dollars, and in any event may not exceed the cost to the
facility of the employee's education.

Interest expense on the portion of operating loans equal to
nonallowable costs incurred for the current and prior
reporting periods;

Increased lease costs of a facility, unless:

a. The lessor incurs increased costs related to the ownership
of the facility or a resident-related asset;

b. The increased costs related to the ownership are charged
to the lessee; and

c. The increased costs related to the ownership would be
allowable had the costs been incurred directly by the
lessee;

At the election of the provider, the direct and indirect costs
of providing therapy services to nonnursing facility residents
or medicare part B therapy services, including purchase of
service fees and operating or property costs related to
providing therapy services.

Effective January 1, 1990; amended effective January 1, 1992;

November 1, 1992; November 22, 1993; January 1, 1996; July 1, 1996.
General Authority: NDCC 50-24.1-04, 50-24.4-02
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13)
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CHAPTER 75-02-07
PROVIDER REIMBURSEMENT - BASIC CARE FACILITIES

[Repealed effective July 1, 1996]
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AGENCY SYNOPSIS: A public hearing was conducted on February 7, 1996, in
Bismarck, concerning the proposed repeal of North Dakota Administrative
Code chapter 75-02-07, Provider Reimbursement - Basic Care Facilities,
and proposed new North Dakota Administrative Code chapter 75-02-07.1,
Ratesetting for Basic Care Facilities. The proposed new chapter
conforms ratesetting practices to those applied in the similar nursing
facilities (insofar as is practical). The proposed new chapter is also
intended to simplify transition of basic care facilities to a
ratesetting methodology to be established effective July 1, 1997, as
required by North Dakota Century Code section 50-06-14.3.

STAFF COMMENT: Chapter 75-02-07.1 contains all new material and is not
underscored so as to improve readability.

CHAPTER 75-02-07.1
RATESETTING FOR BASIC CARE FACILITIES

Section
75-02-07.1-01 Definitions
" 75-02-07.1-02 Financial Reporting Requirements

75-02-07.1-03 General Cost Principles

75-02-07.1-04 Participation Requirement

75-02-07.1-05 Resident Census

75-02-07.1-06 Direct Care Costs

75-02-07.1-07 Indirect Care Costs

75-02-07.1-08 Property Costs

75-02-07.1-09 Cost Allocations

75-02-07.1-10 Nonallowable Costs

75-02-07.1-11 Offsets to Costs

75-02-07.1-12 Home Office Costs

75-02-07.1-13 Related Organizations

75-02-07.1-14 Compensation

75-02-07.1-15 Depreciation

75-02-07.1-16 Interest Expense

75-02-07.1-17 Taxes

75-02-07.1-18 Startup Costs

75-02-07.1-19 Funded Depreciation

75-02-07.1-20 Rate Calculation

75-02-07.1-21 Adjustment Factors for Direct Care and
Indirect Care Costs

75-02-07.1-22 Rate Limitations

75-02-07.1-23 Rates

75-02-07.1-24 Rate Payments

75-02-07.1-25 Special Rates

75-02-07.1-26 One-Time Adjustments

75-02-07.1-27 No Rate Adjustments of Less Than Five Cents

Per Day
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Notification of Rates

28
.1-29 Reconsiderations and Appeals
30

Resident Personal Funds

75-02-07.1-01. Definitions.

1.

"Accrual basis" means the recording of revenue in the period
when it is earned, regardless of when it is collected, and the
recording of expenses in the period when incurred, regardless
of when they are paid.

"Actual rate" means the facility rate for each cost category
calculated using allowable historical operating costs and
adjustment factors.

"Adjustment factors" means indices used to adjust reported
costs for inflation or deflation based on forecasts for the
rate year.

"Admission" means any time a resident is admitted to the
facility from an outside Tlocation, including readmission
resulting from a discharge.

"Aid to vulnerable aged, blind, and disabled persons" means a
program that supplements the income of an eligible beneficiary
who resides in a facility.

"Allowable cost" means the facility's actual cost after
appropriate adjustments as required by basic care regulations.

"Bona fide sale" means the purchase of a facility's capital
assets with cash or debt in an arm's length transaction. It
does not include:

a. A purchase of shares in a corporation that owns, operates,
or controls a facility except as provided under
subsection 4 of section 75-02-07.1-13;

b. A sale and leaseback to the same licensee;

c. A transfer of an interest to a trust;

d. Gifts or other transfer for nominal or no consideration;

e. A change in the legal form of doing business;

f. The addition or deletion of a partner, owner, or
shareholder; or

g. A sale, merger, reorganization, or any other transfer of
interest between related organizations.
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10.

11,

12.

13.

14.

15,

16.

17.

18.

18,

"Building" means the physical plant, including building
components and building services equipment, licensed as a
facility and used directly for resident care, and auxiliary
buildings including sheds, garages, and storage buildings if
used directly for resident care.

"Capital assets" means a facility's buildings, Tland
improvements, fixed equipment, movable equipment, leasehold
improvements, and all additions to or replacements of those
assets used directly for resident care.

"Chain organization" means a group of two or more basic care
or health care facilities owned, leased, or through any other
device controlled by one business entity. This includes not
only proprietary chains, but also chains operated by various
religious and other charitable organizations. A chain
organization may also include business organizations engaged
in other activities not directly related to basic care or
health care.

"Close relative" means an individual whose relationship by
blood, marriage, or adoption to an individual who is directly
or indirectly affiliated with, controls, or is controlled by a
facility is within the third degree of kinship.

"Community contribution" means contributions to civic
organizations and sponsorship of community activities. It
does not include donations to charities.

"Cost category" means the classification or grouping of
similar or related costs for purposes of reporting,
determination of cost limitations, and determination of rates.

"Cost center" means a division, department, or subdivision
thereof, group of services or employees, or both, or any unit
or type of activity into which functions of a facility are
decided for purposes of cost assignment and allocations.

"Cost report" means the department-approved form for reporting
costs, statistical data, and other relevant information of the

facility.
"Department" means the department of human services.

"Depreciable asset" means a capital asset for which the cost
must be capitalized for ratesetting purposes.

"Depreciation" means an allocation of the cost of a
depreciable asset over its estimated useful 1life.

"Depreciation guidelines" means the American hospital
association's depreciation guidelines as published by American
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20.

2i.

22,

23.

24.

25,

26.
27,

28.

29.

30.

31.

a2,

hospital publishing, inc., in "Estimated Useful Lives of
Depreciable Hospital Assets", revised 1993 edition.

"Desk audit rate" means the rate established by the department
based upon a review of the cost report submission prior to an
audit of the cost report.

"Direct care costs" means the cost category for allowable
resident care, activities, social services, laundry, and food
costs.

"Direct costing" means identification of actual costs directly
to a facility or cost category without use of any means of
allocation.

"Discharge" means the voluntary or involuntary release of a
bed by a resident when the resident vacates the facility
premises.

"Eligible beneficiary" means a facility resident who is
eligible for aid to vulnerable aged, blind, and disabled
persons.

"Employment benefits" means fringe benefits, other employee
benefits including vision insurance, disability insurance,

‘long-term care insurance, employee assistance programs,

employee child care benefits, and payroll taxes.
"Established rate" means the rate paid for services.

"Facility" means a licensed basic care facility not owned or
administered by state government.

"Fair market value" means value at which an asset could be
sold in the open market in a transaction between informed,
unrelated parties.

"Final rate" means the rate established after any adjustments
by the department, including adjustments resulting from cost
report reviews and audits.

"Fixed equipment" means equipment used directly for resident
care affixed to a building, not easily movable, and identified
as such in the depreciation guidelines.

"Freestanding facility" means a facility that does not share
basic services with a hospital-based provider or a nursing
facility.

"Fringe benefits" means worker's compensation insurance, group
health or dental insurance, group life insurance, retirement
benefits, uniform allowances, and medical services furnished
at facility expense.

216



33.

34.

39

36.

37.

38.

39.

40.

41.

42.

43.

"Highest market driven compensation" means the highest
compensation given to an employee of a freestanding facility
who is not an owner of the facility or is not a member of the
governing board of the facility.

"Historical operating costs" means the allowable operating
costs incurred by the facility during the report year
immediately preceding the rate year for which the established
rate becomes effective.

"Indirect care costs" means the cost category for allowable
administration, . plant, housekeeping, medical records,
chaplain, pharmacy, and dietary, exclusive of food costs.

"In-house resident day" for basic care and nursing facilities
means a day that a resident was actually residing in the
facility. "In-house resident day" for hospitals means an
inpatient day.

"Land improvements" means any improvement to the Tland
surrounding the facility used directly for resident care and
identified as such in the depreciation guidelines.

“Limit rate" means the rate established as the maximum
allowable rate.

"Lobbyist" means any person who in any manner, directly or
indirectly, attempts to secure the passage, amendment, defeat,
approval, or veto of any legislation, attempts to influence
decisions made by the legislative council, and is required to
register as a lobbyist.

"Medical care leave day" means any day that a resident is not
in the facility but is in a licensed health care facility,
including a hospital, swing bed, nursing facility, or
transitional care unit, and is expected to return to the
facility.

"Medical records costs" means costs associated with the
determination that medical record standards are met and with
the maintenance of records for individuals who have been
discharged from the facility. It does not include maintenance
of medical records for in-house residents.

"Movable equipment" means movable care and support services
equipment generally used in a facility, including equipment
identified as major movable equipment in the depreciation
guidelines.

"Payroll taxes" means the employer's share of Federal
Insurance Contributions Act taxes, governmentally required
retirement contributions, and state and federal unemployment
compensation taxes.
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44,

45.

46.

47.

48.

49.

50.

51,

52.

53.

54.

"Private-pay resident" means a resident on whose behalf the
facility is not receiving any aid to vulnerable aged, blind,
and disabled persons program payments and whose payment rate
is not established by any governmental entity with ratesetting
authority.

"Private room" means a room equipped for use by only one
resident.

"Property costs" means the cost category for allowable real
property costs and pass-through costs.

"Provider" means the organization or individual who has
executed a provider agreement with the department.

"Rate year" means the year from July first through June
thirtieth.

"Reasonable resident-related cost" means the cost that must be
incurred by an efficiently and economically operated facility
to provide services in conformity with applicable state laws,
regulations, and quality and safety standards. Reasonable
resident-related cost takes into account that the provider
seeks to minimize its costs and that its actual costs do not
exceed what a prudent and cost-conscious buyer pays for a
given item or services.

"Related organization" means a close relative or person or an
organization which a provider is, to a significant extent,
associated with, affiliated with, able to control, or
controlled by, and which furnishes services, facilities, or
supplies to the provider. Control exists where an individual
or an organization has the power, directly or indirectly,
significantly to influence or direct the policies of an
organization or provider.

"Report year" means the provider's fiscal year ending during
the calendar year immediately preceding the rate year.

"Resident" means a person who has been admitted to the
facility, but not discharged.

"Resident day" 1in a facility means any day for which service
is provided or for which payment in any amount is ordinarily
sought, including medical care 1leave and therapeutic leave
days. The day of admission and the day of death are resident
days. The day of discharge is not a resident day. "Resident
day" in a hospital means all inpatient days for which payment
is ordinarily sought.

"Routine hair care" means hair hygiene which includes grooming
and shampooing.
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55.

56.

L

58.

History:

"Significant capacity increase" means an increase of fifty
percent or more in the number of licensed beds or an increase
of twenty beds, whichever is greater. It does not mean an
increase by a facility which reduces the number of its
licensed beds and thereafter relicenses those beds. It does
not mean an increase in a facility's capacity resulting from
converting beds formerly licensed as nursing facility beds.

"Therapeutic 1leave day" means any day that a resident is not
in the facility or in a licensed health care facility.

"Top management personnel" means corporate officers, general,
regional, and district managers, administrators, and any other
person performing functions ordinarily performed by such
personnel.

"Working capital debt" means debt incurred to finance facility
operating costs, but does not include debt incurred to acquire
or refinance a capital asset or to refund or refinance debt
associated with acquiring a capital asset.

Effective July 1, 1996.

General Authority: NDCC 50-06-15
Law Implemented: NDCC 50-24.5-02(3)

75-02-07.1-02. Financial reporting requirements.

1.

Records.

a. The facility shall maintain on the premises the required
census records and financial information in a manner
sufficient to provide for a proper audit or review. For
any cost being claimed on the cost report, sufficient data
must be available as of the audit date to fully support
the report item.

b. Where several facilities are associated with a group and
their accounting and reports are centrally prepared, added
information must be submitted, for those items known to be
lacking support at the reporting facility, with the cost
report or must be provided to the local facility prior to
the audit or review of the facility. Accounting or
financial information regarding related organizations must
be readily available to substantiate cost. Home office
cost reporting and cost allocation must be in conformance
with applicable sections in this chapter.

c. Each provider shall maintain, for a period of not less
than five years following the date of submission of the
cost report to the department, accurate financial and
statistical records of the period covered by such cost
report in sufficient detail to substantiate the cost data
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reported. Each provider shall make such records available
upon reasonable demand to representatives of the
department.

Except for motor vehicles wused exclusively for
resident-related activities, the provider shall maintain a
mileage log for all motor vehicles that identifies mileage
and purpose of each trip. Vehicle mileage for
nonresident-related activities must be documented.

2. Accounting and reporting requirements.

a.

The accrual basis of accounting, in accordance with
generally accepted accounting principles, must be used for
cost reporting purposes. A facility may maintain its
accounting records on a cash basis during the year, but
adjustments must be made to reflect proper accrual
accounting procedures at yearend and when subsequently
reported. Ratesetting procedures must prevail if
conflicts occur between ratesetting procedures and
generally accepted accounting principles.

To properly facilitate auditing, the accounting system
must be maintained in a manner that allows cost accounts
to be grouped by cost category and readily traceable to
the cost report.

No Tlater than the last day of the third month following
the facility's fiscal yearend, except as provided for in
subdivision d, each facility shall provide to the
department:

(1) A cost report on forms prescribed by the department.

(2) A copy of the facility's financial statement. For
provider organizations that operate more than one
facility, a consolidated financial report can be
provided. The information must be reconciled to each
facility's cost report.

(3) A statement of ownership for the facility, including
the name, address, and proportion of ownership of
each owner.

(a) If a privately held or closely held corporation
or partnership has an ownership interest in the
facility, the facility shall report the name,
address, and proportion of ownership of all
owners of the corporation or partnership who
have an ownership interest of five percent or
more, except that any owner whose compensation
or portion of compensation is claimed in the
facility's cost report must be identified
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regardless of the proportion of ownership
interest.

(b) If a publicly held corporation has an ownership
interest of fifteen percent or more in the
facility, the facility shall report the name,
address, and proportion of ownership of all
owners of the publicly held corporation who have
an ownership interest of ten percent or more.

(4) Copies of Tleases, purchase agreements, appraisals,
financing arrangements, and other documents related
to the lease or purchase of the facility or a
certification that the content of any such document
remains unchanged since the most recent statement
given pursuant to this subsection.

(5) Supplemental information reconciling the costs on the
financial statements with costs on the cost report.

(6) The following information, upon request by the
department:

(a) Access to certified public accountant's
workpapers that support audited, reviewed, or
compiled financial statements.

(b) Copies of leases, purchase agreements, and other
documents related to the acquisition of
equipment, goods, and services claimed as
allowable costs.

(c) Separate financial statements for any
organization, excluding individual facilities of
a chain organization owned in whole or in part
by an individual or entity that has an ownership
interest in the facility, together with
supplemental information that reconcile costs on
the financial statements to costs for the report
year.

(d) Separate financial statements for any
organization with which the facility conducts
business and is owned in whole or in part by an
individual or entity that has an ownership
interest in the facility, together with
supplemental information that reconcile costs on
the financial statements to costs for the report
year.

d. A facility may elect to file a cost report based on a

December thirty-first report year, rather than on the
facility's fiscal yearend. Once elected, the facility may
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not change the reporting period without written approval
from the department. The due date for the information
required in subdivision ¢ will be March thirty-first if
the facility elects a December thirty-first report year.

In the event a facility fails to file the required cost
report on or before the due date, the department may
reduce the current payment rate to eighty percent of the
facility's most recently established rate. Reinstatement
of the current payment rate must occur on the first of the
month beginning after receipt of the required information,
but is not retroactive.

A facility shall make all adjustments, allocations, and
projections necessary to arrive at allowable costs. The
department may reject any cost report when the information
filed is incomplete or inaccurate. If a cost report is
rejected, the department may reduce the current payment
rate to eighty percent of its most recently established
rate until the information is completely and accurately
filed.

Costs reported must include total costs and be adjusted to
allowable costs. Adjustments made by the department, to
attain allowable cost, may, if repeated on future cost
filings, be considered as possible fraud and abuse. The
department may forward all such items identified to the
appropriate investigative group. _

The department may grant an extension of the reporting
deadline to a facility for good cause. To receive an
extension, a facility shall submit a written request to
the department. The deadline for filing may not be
extended past April fifteenth of the year following the
report year.

order to properly validate the accuracy and reasonableness

of cost information reported by the facility, the department
may provide for an onsite audit.

Penalties for false reports.

a.

A false report is one where a facility knowingly supplies
inaccurate or false information in a required report that
results in an overpayment. If a false report is received,
the department may:

(1) Immediately adjust the facility's payment rate to
recover the entire overpayment within the rate year;

(2) Terminate the department's agreement with the
provider;
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(3) Prosecute under applicable state or federal law; or
(4) Use any combination of the foregoing actions.

b. The department may determine a report is a false report if
a provider claims previously adjusted costs as allowable
costs. Previously adjusted costs being appealed must be
identified as nonallowable costs. Previously adjusted
costs being appealed must be identified as nonallowable

costs. The provider may indicate that the costs are under
appeal and not claimed under protest to perfect a claim if
the appeal is successful.

History: Effective July 1, 1996.
General Authority: NDCC 50-06-15
Law Implemented: NDCC 50-24.5-02(3)

75-02-07.1-03. General cost principles.
1. For ratesetting purposes, a cost must:
a. Be ordinary, necessary, and related to resident care;

b. Be what a prudent and cost-conscious business person would
pay for the specific good or service in the open market in
an arm's length transaction; and

c. Be for goods or services actually provided in the
facility.

2. The cost effects of transactions which circumvent these rules
are not allowable under the principle that the substance of
the transaction prevails over form.

3. Costs incurred due to management inefficiency, unnecessary
care, unnecessary facilities, agreements not to compete, or
activities not commonly accepted in the basic care industry
are not allowable.

History: Effective July 1, 1996.
General Authority: NDCC 50-06-15
Law Implemented: NDCC 50-24.5-02(3)

75-02-07.1-64. Participation requirement. Beginning July 1,
1995, a facility may not receive aid to vulnerable aged, blind, and
disabled persons assistance payments unless it complies with all
provisions of this section.

1. A facility shall have an effective provider agreement with the
department.
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History:

A facility may charge to hold a bed for a period in excess of
the periods covered under subsection 2 or 3 of section
75-02-07.1-05 if:

a. The resident, or a person acting on behalf of the
resident, has requested the bed be held and the facility
informs the person making the request, at the time of the
request, of the amount of the charge; and

b. For an eligible beneficiary, the payment comes from
sources other than from the beneficiary's monthly income.

A facility may not violate any resident rights as set forth in
North Dakota Century Code section 50-10.2-02. Collection and
use by a facility of financial information of any applicant
pursuant to a screening process does not raise an inference
that the facility 1is using that information for any purpose
prohibited by North Dakota Century Code section 50-10.2-02 or
this section.

A facility may not require any vendor of medical care, who is
paid by medical assistance under a separate fee schedule, to
pay any portion of the vendor's fee to the facility except as
payment for the fair market value of renting or leasing space
or equipment of the facility or purchasing support services,

"if those agreements are disclosed to the department.

A facility shall file on behalf of each resident or assist
each resident in filing requests for any third-party benefits
to which the resident may be entitled.

If a facility does not comply with provisions of this section,
the department, if extreme hardship to the residents would
otherwise result, may continue to make aid to vulnerable aged,
blind, and disabled persons program payments to the facility
for a period not to exceed ninety days from the date of
mailing a written notice of a violation of this section. The
facility may seek reconsideration of or appeal the
department's action.

Effective July 1, 1996.

General Authority: NDCC 50-06-15
Law Implemented: NDCC 50-24.5-02(3)

75-02-07.1-05. Resident census.

1,

Adequate census records must be prepared and maintained on a
daily basis by the facility to allow for proper audit of the
census data. The daily census records must include:

a. Identification of the resident;
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b. Entries for all days, and not just by exception;

c. Identification of type of day, i.e., medical care,
in-house; and

d. Monthly totals by resident and by type of day.

2. A maximum of fifteen days per occurrence may be allowed for
payment for medical care leave. Medical care leave days in
excess of fifteen consecutive days not billable to the aid to
vulnerable aged, blind, and disabled persons program are not
resident days unless any payment is sought as provided for in
subsection 2 of section 75-02-07.1-04.

3. A maximum of twenty-eight therapeutic leave days per rate year
may be allowed for payment. Nonbillable therapeutic Tleave
days in excess of twenty-eight are not resident days unless
any payment is sought as provided for in subsection 2 of
section 75-02-07.1-04.

History: Effective July 1, 1996.
General Authority: NDCC 50-06-15
Law Implemented: NDCC 50-24.5-02(3)

75-02-07.1-06. Direct care costs. Direct care costs include only
those costs identified in this section.

1. Resident care.

a. Salary and employment benefits for the director of
resident care, resident care supervisors, inservice
trainers for resident care staff, registered nurses,
licensed practical nurses, quality assurance personnel,
resident care aides, medication aides, speech,
occupational, and physical therapists.

b. Routine personal hygiene items and services necessary to
meet the needs of residents, including hair hygiene
supplies, combs, brushes, soap, razors, shaving cream,
toothbrush, toothpaste, denture adhesive, dental floss,
moisturizing lotion, tissues, deodorant, sanitary napkins,
towels, washcloths, nail hygiene services, bathing, and
personal laundry.

c. The «cost of supplies used to provide therapy, or
noncapitalized therapy or resident care equipment.

d. Medically necessary items, services, and durable medical
equipment if the facility chooses to provide them.

2. Food. The cost of consumable food products and dietary
supplements.
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3. Laundry.

a. Salary and employment benefits for a director of laundry,
laundry aides, seamstresses, and other personnel who
gather, transport, sort, and clean linen and clothing.

b. The «cost of Tlaundry supplies including detergents,
softeners, and linens.

c. Contracted services for laundry.

4. Social services. Salary and employment benefits or consultant
fees for social workers or social worker designees.

5. Activities.

a. Salary and employment benefits for activities director,
activities aides, and other personnel who directly provide
for Teisure and recreational activities.

b. The cost of 1leisure and recreational activities and
supplies including games, ceramics, pets, out-of-house
activities, and noncapitalized exercise equipment.

History: Effective July 1, 1996.
General Authority: NDCC 50-06-15
Law Implemented: NDCC 50-24.5-02(3)

75-02-087.1-07. Indirect care costs. Indirect care costs include
all costs specifically identified in this section. Indirect care costs
must be included in total, without direct or indirect allocation to
other cost categories unless specifically provided for elsewhere.

1. Administration. Costs for administering the overall
activities of the facility include:

a. Salary and employment benefits for administrators, except
that part of an administrator's salary may be aliocated to
other cost categories provided adequate records
jdentifying the hours and services provided are maintained
by the facility.

b. Salary and employment benefits for assistant
administrators, top management personnel, accounting
personnel, clerical personnel, secretaries, receptionists,
data processing personnel, purchasing, receiving and store
personnel, and salary and employment benefits of all
personnel not designated in other cost categories.

c¢. Board of directors' fees and related travel expenses.

d. Security personnel or services.
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e. Supplies except as specifically provided for in the direct
care and other cost centers of the indirect care cost
category.

f. Insurance, except insurance included as a fringe benefit
and insurance included as part of related party lease
costs.

g. Telephone.

h. Postage and freight.

i. Membership dues and subscriptions.

Jj. Professional fees for services such as legal, accounting,
and data processing.

k. Central or home office costs including property costs, but
not including costs that may be allocated to other cost
centers under subsection 4 of section 75-02-07.1-12.

1. Advertising and personnel recruitment costs.

m. Management consultants and fees.

n. Business meetings, conventions, association meetings, and
seminars.

0. Travel.

p. Training, including inservice training.

g. Business office functions.

r. Computer software costs, except costs that must be
capitalized, and computer maintenance contracts.

s. Working capital interest.

t. Any costs that cannot be specifically classified to other
cost categories.

Chaplain.

a. Salary and employment benefits for all personnel assigned
to meet the spiritual needs of the residents.

b. Supplies and other expenses related to meeting the

spiritual needs of the residents.

Pharmacy. Compensation for pharmacy consultants.

Plant operations.
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a. Salary and employment benefits for a director of plant
operations, engineers, carpenters, electricians, plumbers,
caretakers, vehicle drivers, and all other personnel
performing tasks related to maintenance or general plant
operations.

b. The cost of heating and cooling, electricity, water, sewer
and garbage, and cable television.

c. Repairs and maintenance contracts and purchased services.

d. Supplies necessary for repairs and maintenance of the
facility, including hardware, building materials and
tools, other maintenance-related supplies, and
noncapitalized equipment not included elsewhere.

e. Motor vehicle operating and resident transportation
expenses.

5. Housekeeping.

a. Salary and employment benefits for a director of
housekeeping, housekeepers, and other cleaning personnel.

b. Cost of <cleaning supplies including soaps, waxes,
polishes, household paper products such as hand towels and
toilet paper, and noncapitalized cleaning equipment.

c. Contracted services for housekeeping.

6. Dietary.

a. Salary and employment benefits for a director of dietary,
nutritionists, dieticians, cooks, and kitchen personnel
involved in the preparation and delivery of food.

b. The cost of dietary supplies and utensils including
dietary paper products, silverware, and noncapitalized
kitchen and dining equipment.

7. Medical records. Salary and employment benefits for personnel
performing medical records maintenance.

History: Effective July 1, 1996.

General Authority: NDCC 50-06-15
Law Implemented: NDCC 50-24.5-02(3)

75-02-07.1-08. Property <costs. Property-related costs and
pass-through costs include only those costs identified in this section.

1. Depreciation.
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" History:

Interest expense on capital debt.

Property taxes including special assessments as provided for
in section 75-02-07.1-17.

Lease and rental costs.
Startup costs.
Reasonable legal and related expenses:

a. Incurred or as a result of a successful challenge to a
decision by a governmental agency, made on or after
July 1, 1995, regarding a rate year beginning on or after
July 1, 1995;

b. Related to 1legal services furnished on or after July 1,
1995; and

c. In the case of a partially successful challenge, not in
excess of an amount determined by developing a ratio of
total amounts claimed successfully to total amounts
claimed in the partially successful challenge and applying
that ratio to the total legal and related expenses paid.

Effective July 1, 1996.

General Authority: NDCC 50-06-15
Law Implemented: NDCC 50-24.5-02(3)

75-02-07.1-09. Cost allocations.

1.

Direct costing of allowable costs must be used whenever
possible. For a facility that cannot direct cost, the
following allocation methods must be used:

a. If a facility is combined with other residential or health
care facilities, the following allocation methods must be
used:

(1) Resident care salaries that cannot be reported based
on actual costs must be allocated using time studies.
Time studies must be conducted at least semiannually
for a two-week period or quarterly for a one-week
period. Time studies must represent a typical period
of time when employees are performing normal work
activities in each of their assigned areas of
responsibilities. Allocation percentages based on
the time studies must be used starting with the next
pay period following completion of the time studies
or averaged for the report year. The methodology
used by the facility may not be changed without
approval by the department. If time studies are not
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(2)

(3)

(7)

(8)

(9)

(10)

(11)

(12)

(13)

(14)

completed, resident care salaries must be allocated
based on revenues for resident services.

Salaries for a director of resident care or resident
care supervisors that cannot be reported based on
actual costs or time studies must be allocated based
on resident care salaries or full-time equivalents of
resident care staff.

Salaries for cost center supervisors must be
allocated based on cost center salaries or full-time
equivalents of supervised staff.

Other resident care costs must be allocated based on
resident days.

Dietary and food costs must be allocated based on the
number of meals served or in-house resident days.

Laundry costs must be allocated on the basis of
pounds of laundry.

Activity costs must be allocated based on in-house
resident days.

Social service costs must be allocated based on
resident days.

Housekeeping costs must be allocated based on
weighted square footage.

Plant operation costs must be allocated based on
weighted square footage.

Medical records costs must be allocated based on the
number of admissions or discharges and deaths.

Pharmacy costs for consultants must be allocated
based on in-house resident days.

Administration costs must be allocated on the basis
of the percentage of total adjusted cost, excluding
property, administration, and chaplain, in each
facility.

Property costs must be allocated first to a cost
center based on square footage. The property costs
allocated to a given cost center must be allocated
using the methodologies set forth in this section for
that particular cost center.
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(15) Chaplain costs must be allocated based on the
percentage of total adjusted costs, excluding
property, administration, and chaplain.

(16) Employment benefits must be allocated based on the
ratio of salaries to total salaries.

b. If any of the allocation methods in subdivision a cannot
be used by a facility, a waiver request may be submitted
to the department. The request must include an adequate
explanation as to why the referenced allocation method
cannot be used by the facility. The facility shall also
provide a rationale for the proposed allocation method.
Based on the information provided, the department shall
determine the allocation method used to report costs.

c. Malpractice, professional 1liability insurance, therapy
salaries, and purchased therapy services must be direct
costed.

d. The costs of operating a pharmacy may not be included as
facility costs.

e. For purposes of this subsection, "weighted square footage"
means the allocation of the facility's total square
footage, excluding common areas, identified first to a
cost category and then allocated based on the allocation
method described in this subsection for that cost
category.

If a facility cannot directly identify salaries and employment
benefits to a cost category, the following cost allocation
methods must be used:

a. Salaries must be allocated using facility estimates. If
no estimates are made, salaries must be allocated entirely
to indirect care costs if any of the employee's job duties
are included in this cost category.

b. Employment benefits must be allocated based on the ratio
of salaries in the cost center to total salaries.

A facility that operates or is associated with
nonresident-related activities, such as apartment complexes,
shall allocate all costs, except administration costs, in the
manner required by subsection 1, and shall allocate
administration costs as follows:

a. If total costs of all nonresident-related activities,
exclusive of property, administration, and chaplain costs,
exceed five percent of total facility costs, exclusive of
property, administration, and chaplain costs,
administration costs must be allocated on the basis of the
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percentage of total cost, excluding property,
administration, and chaplain costs.

b. If total costs of all nonresident-related activities,
exclusive of property, administration, and chaplain costs,
are less than five percent of total facility costs,
exclusive of property, administration, and chaplain costs,
administration costs must be allocated to each activity
based on the percent gross revenues for the activity is of
total gross revenues except that the allocation may not be
based on a percentage exceeding two percent for each
activity. :

c. If the provider can document, to the satisfaction of the
department, that none of the facility resources or
services are used in connection with the
nonresident-related activities, no allocation need be
made.

d. The provisions of this subsection do not apply to the
activities of health care facilities associated with a
facility.

4. A1l costs associated with a vehicle not exclusively used by a
facility must be allocated between resident-related and
nonresident-related activities based on mileage logs.

History: Effective July 1, 1996.
General Authority: NDCC 50-06-15
Law Implemented: NDCC 50-24.5-02(3)

75-02-07.1-10. Nonallowable costs. Costs not related to resident
care are costs not appropriate or necessary and proper in developing and
maintaining the operation of the facility and its activities. These
costs are not allowed in computing the rates. Nonallowable costs
include:

1. Political contributions;
2. Salaries or expenses of a lobbyist;

3. Advertising designed to encourage potential residents to
select a particular facility;

4. Fines or penalties, including interest charges on the penalty,
bank overdraft charges, and late payment charges;

5. Legal and related expenses for challenges to decisions made by

governmental agencies except for successful challenges as
provided for in section 75-02-07.1-08;
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10.

11,

12.

13.

14.

15.

16.

Costs incurred for activities directly related to influencing
employees with respect to unionization;

Cost of memberships in sports, health, fraternal, or social
clubs or organizations such as elks, YMCA, country clubs, or
knights of columbus;

Assessments made by or the portion of dues charged by
associations or professional organizations for lobbying costs,
contributions to political action committees or campaigns, or
litigation, except for successful challenges to decisions made
by governmental agencies, including all dues unless an
allocation of dues to such costs is provided;

Community contributions, employer sponsorship of sports teams,
and dues to civic and business organizations, i.e., lions,
chamber of commerce, kiwanis, in excess of one thousand five
hundred dollars per cost reporting period;

Home office costs not otherwise allowable if incurred directly
by the facility;

Stockholder servicing costs incurred primarily for the benefit
of stockholders or other investors that include annual
meetings, annual reports and newsletters, accounting and legal
fees for consolidating statements for security exchange
conmission purposes, stock transfer agent fees, and
stockbroker and investment analysis;

Corporate costs not related to resident care, including
reorganization costs; costs associated with the acquisition of
capital stock, except otherwise allowable interest and
depreciation expenses associated with the transaction
described in subsection 4 of section 75-02-07.1-13; and costs
relating to the issuance and sale of capital stock or other
securities;

The full cost of items or services such as telephone, radio,
and television, including cable hookups or satellite dishes,
located in resident accommodations, excluding common areas,
furnished solely for the personal comfort of the residents;

Fundraising costs, including salaries, advertising,
promotional, or publicity costs incurred for such a purpose;

The cost of any equipment, whether owned or leased, not
exclusively used by the facility except to the extent that the
facility demonstrates, to the satisfaction of the department,
that any portion of the use of equipment was related to
resident care;

Costs, including, by way of illustration and not by way of
limitation, legal fees, accounting and administration costs,
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18.

19.

20.

21.

22.

23,

24.

25.

travel costs, and the costs of feasibility studies, attributed
to the negotiation or settlement of the sale or purchase of
any capital assets, whether by sale or merger, when the cost
of the asset has been previously reported and included in the
rate paid to any health care facility or basic care facility;

Costs incurred by the provider's subcontractors or by the
lessor of property that the provider Jleases, that are an
element in the subcontractor's or lessor's charge to the
provider, if the costs would not have been allowable had the
costs been incurred by a provider directly furnishing the
subcontracted services, or owning the leased property, except
no facility shall have a particular item of cost disallowed
under this subsection if that cost arises out of a transaction
completed before July 1, 1995;

The cost, in excess of charges, of providing meals and lodging
to facility personnel living on premises;

Depreciation expense for facility assets not related to
resident care;

Nonbasic care facility operations and associated
administration costs;

A1l costs for services paid directly by a government entity to
an outside provider, such as prescription drugs;

Travel costs involving the use of vehicles not exclusively
used by the facility except to the extent:

a. The facility supports vehicle travel costs with sufficient
documentation to establish that the purpose of the travel
is related to resident care;

b. Resident-care related vehicle travel costs do not exceed a
standard mileage rate established by the internal revenue
service; and

c. The facility documents all costs associated with a vehicle
not exclusively used by the facility;

Travel costs other than vehicle-related costs unless
supported, reasonable, and related to resident care;

Additional compensation paid to an employee, who is a member
of the board of directors, for service on the board;

Fees paid to a member of a board of directors for meetings
attended to the extent that the fees exceed the compensation
paid, per day, to a member of the legislative council,
pursuant to North Dakota Century Code section 54-35-10;
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26.

27,

28.

29.

30.

21

Travel costs associated with a board of directors meeting to
the extent the meeting is held in a Tlocation where the
organization has no facility;

The costs of deferred compensation and pension plans that
discriminate in favor of certain employees, excluding the
portion which relates to costs that benefit all eligible
employees;

Premiums for top management personnel life insurance policies,
except that the premiums must be allowed if the policy is
included within a group policy provided for all employees, or
if the policy is required as a condition of mortgage or loan
and the mortgagee or lending institution is listed as the sole
beneficiary;

Personal expenses of owners and employees, including
vacations, personal travel, and entertainment;

Costs not adequately documented through written documentation,
date of purchase, vendor name, listing of items or services
purchased, cost of items purchased, account number to which
the cost is posted, and a breakdown of any allocation of costs
between accounts or facilities;

The following taxes:

a. Federal income and excess profit taxes, including any
interest or penalties paid thereon;

b. State or Tocal income and excess profit taxes;

c. Taxes in connection with financing, refinancing, or
refunding operation, such as taxes on the issuance of
bonds, property transfers, or issuance or transfer of
stocks, which are generally either amortized over the life
of the securities or depreciated over the life of the
asset, but not recognized as tax expense;

d. Taxes, including real estate and sales tax, for which
exemptions are available to the provider;

e. Taxes on property not used in the provision of covered
services;

f. Taxes, including sales taxes, levied against the residents
and collected and remitted by the provider;

g. Self-employment (FICA) taxes, applicable to persons such

as individual proprietors, partners, or members of a joint
venture;
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32.

33.

34.

35.

36.

37.

38.

39.

History:

The unvested portion of a facility's accrual for sick or
annual leave;

Salaries accrued at a facility's fiscal yearend but not paid
within seventy-five days of the facility's fiscal yearend;

Employment benefits associated with salary costs not
includable in a rate set under this chapter;

The cost, including depreciation, of equipment or items
purchased with funds received from a government agency;

Hair care, other than routine hair care, furnished by the
facility;

Interest expense on the portion of operating loans equal to
nonallowable costs incurred for the current and prior
reporting periods;

Increased lease costs of a provider except to the extent:

a. The lessor incurs increased costs related to the ownership
of the facility or a resident-related asset;

b. The increased costs related to the ownership are charged
to the lessee; and

c. The increased costs related to the ownership would be
allowable had the costs been incurred directly by the
lessee; and

Bad debts expense.

Effective July 1, 1996.

General Authority: NDCC 50-06-15
Law Implemented: NDCC 50-24.5-02(3)

75-02-07.1-11. Offsets to costs.

)

Several items of income must be considered as offsets against
various costs as recorded in the books of the facility.
Income received by the facility in any form, with the
exception of the established rate, income from payments made
under the Job Training Partnership Act, and income from
charges for private rooms, special services, or bed hold, must
be offset up to the total of the appropriate actual allowable
costs. If actual costs are not identifiable, income must be
offset up to the total of costs as described in this section.
If costs relating to income are reported in more than one cost
category, the income must be offset in the ratio of the costs
in each of the cost categories. Sources of income and the
related offset include:

236



Activities income. Income from the activities department
and the gift shop must be offset to activity costs.

Bad debt recovery. Income for bad debts previously
claimed must be offset to administration costs in total in
the year of recovery.

Dietary income. Amounts received from or on behalf of
employees, guests, or other nonresidents for lunches,
meals, or snacks must be offset to dietary and food costs.

Drugs or supplies income. Amounts received from the sale
of resident care supplies to employees, doctors, or others
not admitted as residents must be offset to resident care
supplies.

Insurance recoveries income. Any amount received from
insurance for a loss incurred must be offset against the
appropriate cost category, regardless of when or if the
cost is incurred, if the facility did not adjust the basis
for depreciable assets.

Interest or investment income. Interest received on
investments, except amounts earned on funded depreciation
or from earnings on gifts where the identity remains
intact, must be offset to interest expense.

Laundry income. All amounts received for laundry services
rendered to or on behalf of employees, doctors, or others
must be offset to laundry costs.

Other cost-related income. Miscellaneous income,
including amounts generated through the sale of a
previously expensed or depreciated item, e.g., supplies or
equipment, must be offset, in total, to the cost category
where the item was expensed or depreciated.

Rentals of facility space income. Revenues received from
outside sources for the use of facility space and
equipment must be offset to property costs.

Telephone income. Revenues received from residents,
guests, or employees for use of a telephone must be offset
to administration costs. Income from emergency answering
services need not be offset.

Therapy income. Income from all therapy services must be
offset to resident care costs.

Vending income. Income from the sale of beverages, candy,
or other items must be offset to the cost of the vending
items or, if the cost is not identified, all vending
income must be offset to administration costs.
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History:

Purchase discounts, allowances, refunds, and rebates are
reductions of the cost of whatever was purchased.

Payments to a provider by its vendor must ordinarily be
treated as purchase discounts, allowances, refunds, or
rebates, even though these payments may be treated as
"contributions" or "unrestricted grants" by the provider and
the vendor. Payments that represent a true donation or grant
need not be treated as purchase discounts, allowances,
refunds, or rebates. Examples of payments that represent a
true donation or grant include contributions made by a vendor
in response to building or other fundraising campaigns in
which communitywide contributions are solicited or when the
volume or value of purchases is so nominal that no
relationship to the contribution can be inferred. The
provider shall provide verification, satisfactory to the
department, to support a claim that a payment represents a
true donation.

Where an owner, agent, or employee of a provider directly
receives from a vendor monetary payments or goods or services
for the owner's, agent's, or employee's own personal use as a
result of the provider's purchases from the vendor, the value
of the payments, goods, or services constitutes a type of
refund or rebate and must be applied as a reduction of the

provider's cost for goods or services purchased from the

vendor.

Where the purchasing function for a provider is performed by a
central unit or organization, all discounts, allowances,
refunds, and rebates must be credited to costs of the provider
and may not be treated as income by the central unit or
organization or used to reduce the administrative costs of the
central unit or organization.

Effective July 1, 1996.

General Authority: NDCC 50-06-15
Law Implemented: NDCC 50-24.5-02(3)

75-02-07.1-12. Home office costs.

1.

Home offices of chain organizations vary greatly in size,
number of locations, staff, mode of operations, and services
furnished to member facilities. Although the home office of a
chain is normally not a provider in itself, it may furnish
central administration or other services including centralized
accounting, purchasing, personnel, or management services. To
the extent the home office furnishes services related to
resident care to a facility, the reasonable resident-related
costs, not to exceed actual costs of the services, are
includable in the facility's cost report and are includable as
part of the facility's rate.
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History:

Where the home office makes a loan to or borrows money from
one of the components of a chain organization, the interest
paid 1is not an allowable cost and interest income is not used
to offset interest expense.

Home office «costs incurred for expansion of a chain
organization must be directly allocated to the appropriate
component of the chain. The costs of abandoned plans are not
allowable.

Central or home office costs representing services of
consultants required by law in areas for social services,
nursing, therapies, or activities and central, affiliated, or
corporate office costs representing services of consultants
not required by law in the areas of resident care may be
allocated to the appropriate cost category of a facility
according to subdivisions a through e.

a. Only the salaries and employment benefits associated with
the individual performing the service may be allocated.
No other costs may be allocated.

b. The allocation must be based on direct identification and
only to the extent justified in time distribution records
that show the actual time spent by the consultant
performing the services in the facility.

c. The cost in subdivision a for each consultant may not be
allocated to more than one cost category in the facility.
If more than one facility is served by a consultant, all
facilities shall allocate the consultant's cost to the
same operating category.

d. Top management personnel may not be considered
consultants.

e. An allocation may not be made unless the consultant's
full-time responsibilities are to provide the services
identified in this section.

Effective July 1, 1996.

General Authority: NDCC 50-06-15
Law Implemented: NDCC 50-24.5-02(3)

75-02-07.1-13. Related organizations.

.

Except as provided in subsection 4, costs applicable to
services, facilities, and supplies furnished to a provider by
a related organization may not exceed the lower of the cost to
the related organization or the price of comparable services,
facilities, or supplies purchased elsewhere primarily in the
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local market. The provider shall identify the related
organizations and costs in the cost report.

A provider may Tlease a facility from a related organization
within the meaning of ratesetting principles. In such case,
the rent paid to the lessor by the provider is not allowable
as cost. The provider may include in its cost the allowable
costs of ownership of the facility. These costs are property
insurance, depreciation as provided for in section
75-02-07.1-15, interest on the mortgage as provided for in
section 75-02-07.1-16, and real estate taxes as provided for
in section 75-02-07.1-17. Other operating expenses of the
related organization, relating to the leased facility, are not
includable by the provider as an allowable cost of ownership,
but may be included as allowable operating expenses subject to
subsection 1.

The relationship between a provider and a related organization
at the time a transaction between the two parties occurs must
govern the treatment of cost regardless of subsequent events
that may change the relationship between the parties.

In the case of a facility acquired through purchase of shares,
interest and depreciation expense are treated in the same
manner as if the capital assets of the acquired corporation
were acquired as an ongoing operation by the acquiring entity
on the day the secretary of state issues a certificate of
dissolution of the acquired corporation if organized in North
Dakota, or on the day the acquired corporation is irrevocably
dissolved if organized other than in North Dakota, provided
the transaction has all of the following characteristics:

a. The facility was owned and operated by the acquired
corporation;

b. The acquired corporation is irrevocably dissolved, and all
of its capital assets become the property of the acquiring
entity, within one year after the first day on which any
ownership interest in the acquired corporation was
acquired by the acquiring entity; and

c. Neither the acquiring entity nor any related organization
of the acquiring entity has had any ownership interest in
the acquired corporation, or any ownership interest in any
related organization of the acquired corporation, for at
least ten years prior to the day the acquiring entity, or
a related organization of the acquiring entity, first
acquired any ownership interest in the acquired
corporation.
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History:

For purposes of subsection 4, "acquiring entity" means the
entity that, upon dissolution of the acquired corporation,
owns all the capital assets formerly owned by the acquired
corporation.

Effective July 1, 1996.

General Authority: NDCC 50-06-15
Law Implemented: NDCC 50-24.5-02(3)

75-02-07.1-14. Compensation.

1.

Compensation on an annual basis for top management personnel
must be lTimited, prior to allocation, if any, to the greatest
of:

a. The highest market-driven compensation of an administrator
employed by a freestanding not-for-profit facility during
the report year;

b. The 1imit set under this subsection for the previous rate
year adjusted by the increase, if any, in the consumer
price index, urban wage earners and clerical workers, all
items, United States city average; or

c. Thirty-three thousand seven hundred eighty-five dollars.

Compensation for top management personnel employed for less
than a year must be limited to an amount equal to the
limitation described in subsection 1, divided by three hundred

sixty-five times the number of calendar days the individual
was employed.

Compensation includes:

a. Salary for managerial, administrative, professional, and
other services;

b. Amounts paid for the personal benefit of the person, e.g.,
housing allowance, flat-rate automobile allowance;

c. The cost of assets and services the person receives from
the provider;

d. Deferred compensation, pensions, and annuities;

e. Supplies and services provided for the personal use of the
person;

f. The cost of a domestic or other employee who works in the
home of the person; or
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History:

g. Life and health insurance premiums paid for the person and
medical services furnished at facility expense.

Reasonable compensation for a person with at Tleast five
percent ownership, persons on the governing board, or any
person related within the third degree of kinship to top
management personnel must be considered an allowable cost if
services are actually performed and required to be performed.
The amount to be allowed must be an amount determined by the
department to be equal to the amount required to be paid for
the same services if provided by a nonrelated employee to a
North Dakota facility. Reasonableness also requires that
functions performed be necessary in that, had the services not
been rendered, the facility would have to employ another
person to perform them. Reasonable hourly compensation may
not exceed the amount determined under subsection 1, divided
by two thousand eighty.

Costs otherwise nonallowable under this chapter may not be
included as compensation.

The increase in the consumer price index means the percentage
by which that consumer price index for the month of March, as
prepared by the United States department of labor, exceeds
that index for the month of March of the preceding year.

Effective July 1, 1996.

General Authority: NDCC 50-06-15
Law Implemented: NDCC 50-24.5-02(3)

75-02-07.1-15. Depreciation.

1.

Ratesetting principles require that payment for services
include depreciation on all capital assets used to provide
necessary services. This includes assets that may have been
fully or partially depreciated on the books of the provider,
but are in use at the time the provider enters the program.
The useful Tives of such assets are considered not to have
ended and depreciation calculated on the revised extended
useful 1ife is allowable. Likewise, a depreciation allowance
is permitted on assets used in a normal standby or emergency
capacity. If any depreciated personal property asset is sold
or disposed of for an amount different than its undepreciated
value, the difference represents an incorrect allocation of
the cost of the asset to the facility and must be included as
a gain or loss on the cost report.

Depreciation methods.
a. The straight-line method of depreciation must be used.

A1l accelerated methods of depreciation, including
depreciation options made available for income tax
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purposes, such as those offered wunder the asset
depreciation range system, may not be used. The method
and procedure for computing depreciation must be applied
on a basis consistent from year to year and detailed
schedules of individual assets must be maintained. If the
books of account reflect depreciation different from that
submitted on the cost report, a reconciliation must be
prepared by the facility.

Except as provided in subdivision ¢, a provider shall
apply the same methodology for determining the useful
lives of all assets purchased after June 30, 1995. If a
composite useful 1ife methodology is chosen, the provider
may not thereafter use the depreciation guidelines without
the department's written approval. The provider shall
use, at a minimum, the depreciation guidelines to
determine the useful life of buildings and Tland
improvements. The provider may use:

(1) A composite useful 1life of ten years for all
equipment except automobiles and five years for
automobiles; or

(2) The wuseful lives for all equipment identified in the
depreciation guidelines and a useful life of ten
years for all equipment not identified in the
depreciation guidelines.

A provider acquiring assets as an ongoing operation shall
use as a basis for determining depreciation:

(1) The estimated remaining 1life, as determined by a
qualified appraiser, for land improvements,
buildings, and fixed equipment; and

(2) A composite remaining useful 1ife for movable
equipment, determined from the seller's records.

3. Acquisitions.

a'

If a depreciable asset has, at the time of its
acquisition, a historical cost of at least one thousand
dollars for each item, its cost must be capitalized and
depreciated over the estimated useful life of the asset.
Costs incurred during the construction of an asset, such
as architectural, consulting and legal fees, and interest,
must be capitalized as a part of the cost of the asset.

A1l repair or maintenance costs in excess of five thousand
dollars per project on equipment or buildings must be
capitalized and depreciated over the remaining useful life
of the equipment or building repaired or maintained, or
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one-half of the original estimated useful 1ife, whichever
is greater.

Proper records must provide accountability for the fixed
assets and provide adequate means by which depreciation can be
computed and established as an allowable resident-related
cost. Tagging of major equipment items is not mandatory, but
alternate records must exist to satisfy audit verification of
the existence and location of the assets.

Donated assets, excluding assets acquired as an ongoing
operation, may be recorded and depreciated based on fair
market value. In the case where the provider's records do not
contain the fair market value of the donated asset, as of the
date of the donation, an appraisal may be made. The appraisal
must be made by a recognized appraisal expert and must be
accepted for depreciation purposes. The wuseful life of a
donated asset must be determined in accordance with
subsection 2. The facility may elect to forego depreciation
on a donated asset thereby negating the need for a fair market
value determination.

Determination of the cost basis of a facility and its
depreciable assets acquired as an ongoing operation depends on
whether or not the transaction is a bona fide sale. Should
"the issue arise, the purchaser has the burden of proving that
the transaction was a bona fide sale. Purchases where the
buyer and seller are related organizations are not bona fide.

a. The cost basis of a facility and its depreciable assets
acquired in a bona fide sale after July 1, 1995, is
limited to the lowest of:

(1) Purchase price paid by the purchaser;
(2) Fair market value at the time of the sale;

(3) The seller's cost basis, increased by one-half of the
increase in the consumer price index for all urban
consumers, United States city average, all items,
from the date of acquisition by the seller to the
date of acquisition by the buyer, less accumulated
depreciation recognized for cost reporting purposes,
plus recaptured depreciation; or

(4) The seller's cost basis, increased by one-half of the
increase in the Dodge construction index from the
date of acquisition by the seller to the date of
acquisition by the buyer, less accumulated
depreciation recognized for cost reporting purposes,
plus recaptured depreciation;
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10.

History:

b. In a sale not bona fide, the cost basis of an acquired
facility and its depreciable assets is the seller's cost
basis, less accumulated depreciation recognized for cost
reporting purposes.

c. The cost basis of a facility and its depreciable assets
acquired through donation or for a nominal amount is the
cost basis of the seller or donor, less accumulated
depreciation recognized for cost reporting purposes.

The seller shall use the sale price in computing the gain or
loss on the disposition of assets.

To properly provide for costs or valuations of assets, an
appraisal is required if the provider has no historical cost
records or has incomplete records of capital assets.

An adjustment may not be allowed for any depreciable cost that
exceeded the basis in effect for rate periods prior to July 1,
1995.

The department shall establish a cost basis Timitation for
construction or renovation of a facility.

Effective July 1, 1996.

General Authority: NDCC 50-06-15
Law Implemented: NDCC 50-24.5-02(3)

75-02-07.1-16. Interest expense.

-

To be allowable, interest expense must meet all of the
following criteria:

a. Interest expense must be supported by evidence of an
agreement that funds were borrowed and that payment of
interest and repayment of the funds is required.

b. Interest expense must be identifiable in the facility's
accounting records.

c. Interest expense must be related to the reporting period
in which the costs are incurred.

d. Interest expense must be necessary and proper for the
operation, maintenance, or acquisition of the facility.

e. Interest expense must not relate to funds borrowed to
finance costs of assets in excess of the depreciable cost
basis established at the time of purchase as recognized in
section 75-02-07.1-15.
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f. If associated with refinancing or refunding debt, interest
expense associated with the original borrowing must have
been allowable when the debt was initially incurred.

g. If associated with borrowing for the purpose of acquiring
assets as an ongoing operation in a bona fide sale,
interest expense must be Timited to the amount of interest
associated with borrowing, occurring at the time of the
sale, that does not exceed ninety percent of the cost
basis as determined in subsection 6 of section
75-02-07.1-15.

h. In a sale not bona fide, interest expense may not exceed
the amount that would have been allowable had the sale not
occurred.

In cases where it is necessary to issue bonds for financing,
any bond premium or discount must be amortized over the Tlife
of the bond issue.

Interest paid by the provider to partners, stockholders, or
related organizations of the provider is not allowable as a
cost. Where the owner loans funds to a facility, the funds
are considered capital, rather than borrowed funds.

If a facility incurs interest expense because of late payments
for resident services and charges a service charge or interest
for late payments, the income must be offset against interest
expense. If no interest expense is incurred by the facility
because of late payments for resident services, service
charges or interest paid must be offset against administration
expenses.

For refinanced or refunded debt, the total net aggregate
allowable costs to be incurred for all reporting periods may
not exceed the total net aggregate costs that would have been
allowed had the refinancing or refunding not occurred. Annual
allowable costs must be Timited to the lesser of the cost that
would have been allowed had the refinancing or refunding not
occurred or the costs associated with the refinancing or
refunding plus the portion, if any, of adjustments not
recognized in prior cost reporting periods.

Interest on operating loans paid more than three years after
the borrowing is not allowable.

Interest expense must be allocated between allowable and
nonallowable expense based on the ratio of the principal
balance of allowable debt to the principal balance of
nonallowable debt at the time the debt was incurred, except
that the ratio may be adjusted to reflect principal payments
on nonallowable debt made in excess of scheduled repayments,
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provided no funded depreciation or borrowed funds are used to
make the excess principal payments.

8. For purposes of this section:

a. "Necessary" means that the interest is incurred on debt
made to satisfy a financial need of the facility and for a
purpose reasonably related to resident care; and

b. "Proper" means that the interest is incurred at a rate not
in excess of what a prudent borrower would be obliged to
pay in an arm's-length transaction and is incurred on debt
made by a lender that is not a related organization,
except for funds borrowed in accordance with section
75-02-07.1-19.

History: Effective July 1, 1996.
General Authority: NDCC 50-06-15
Law Implemented: NDCC 50-24.5-02(3)

75-02-07.1-17. Taxes.

1. Taxes assessed against the provider, in accordance with the
levying enactments of the several states and lower Tlevels of
government and for which the provider is liable for payment,
are allowable costs. Tax expense may not include fines,
penalties, or those taxes identified as nonallowable costs in
section 75-02-07.1-10.

2. Whenever exemptions to taxes are legally available, the
provider is to take advantage of them. If the provider does
not take advantage of available exemptions, the expense
incurred for the taxes is not an allowable cost.

3. Special assessments in excess of one thousand dollars paid in
a lump sum must be capitalized and depreciated. Special
assessments not paid in a Tump sum may be expensed as they are
billed by the taxing authority.

History: Effective July 1, 1996.
General Authority: NDCC 50-06-15
Law Implemented: NDCC 50-24.5-02(3)

75-02-07.1-18. Startup costs. In the first stages of operation,
a new facility incurs certain costs in developing its ability to care
for residents prior to admission. Staff is obtained and organized, and
other operating costs are incurred during this time of preparation that
cannot be allocated to resident care because there are no residents
receiving services. These costs are commonly referred to as startup
costs. Actual allowable startup costs may be considered as deferred
charges and allocated over a number of periods that benefit from the
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costs. Where a facility has properly capitalized startup costs as a
deferred charge, the startup costs must be recognized as allowable costs
amortized over sixty consecutive months starting with the month in which
the first resident is admitted.

History: Effective July 1, 1996.
General Authority: NDCC 50-06-15
Law Implemented: NDCC 50-24.5-02(3)

75-02-07.1-19. Funded depreciation.

1. Funding of depreciation is the practice of placing funds,
including nonborrowed bond reserve and sinking funds, in a
segregated account for the acquisition of capital assets used
in rendering resident care or for other capital purposes
related to resident care. Other capital purposes include
capital debt liquidation, such as principal payments for bonds
and mortgages.

2. A1l provisions of this subsection must be met in order to
qualify as funding of depreciation. If the provisions are not
met, income earned on investments must be offset to interest
expense.

a. The action to fund depreciation must be approved by the
appropriate managing body of the facility.

b. The fund or funds must be clearly designated in the
facility's records as funded depreciation.

c. Funded depreciation (total market value of fund) must be
available, unless contractually committed as provided in
subsections 8 and 9, on an as-needed basis for the
acquisition of the facility's capital assets used to
render resident care, or for other capital purposes
related to resident care. Loans made from funded
depreciation do not alter the requirement that funded
depreciation must be available.

d. Income earned on investments in the fund must be deposited
in and become part of the funded depreciation account.

e. Deposits to the funded depreciation account must remain
for six months or more to be considered as funded
depreciation. Deposits of 1less than six months are not
eligible for the benefits of the funded depreciation
account. Investment income earned prior to elapse of the
six-month period may not be offset unless the deposits are
actually withdrawn and then only if the withdrawal is not
for capital purposes.
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f. Funded depreciation may not be restricted for a specific
or future purpose.

g. When a provider invests or transfers the assets of the
fund to a home office of a chain organization or the
motherhouse or governing body of a religious order or to
other related parties, the assets are considered to be the
facility's funds and are subject to all provisions of this
section.

Total funded depreciation from deposits in excess of
accumulated depreciation on resident-related assets must be
considered as ordinary investments and the income therefrom
must be used to offset interest expense.

Withdrawals for the acquisition of capital assets, the payment
of mortgage principal on the assets, and other capital
expenditures are on a first-in, first-out basis. Withdrawals
for general operating purposes or for loans to the general
fund are made on a last-in, first-out basis.

The facility may borrow from funded depreciation to obtain
working capital for normal operating expenses used for
resident care. In addition, the facility may borrow from
funded depreciation accounts of related health care facilities
if the funded depreciation accounts of the related facilities
are maintained in accordance with health care financing
administration regulations. The interest incurred by the
general fund is allowable provided the loans are necessary and
proper, and provided the funds withdrawn have met the
six-month funding requirement. If the funds withdrawn do not
meet the six-month funding requirement, interest paid on the
loan is not an allowable cost. Funds Tloaned from funded
depreciation under the provisions of this subsection are
treated as available funded depreciation for purposes of this
section. Costs incurred to secure lines of credit to ensure
availability are not allowable costs.

Interest paid by the general fund to the funded depreciation
account is not an allowable cost if the facility borrows the
funds to acquire capital assets. The facility is expected to
use funded depreciation for that purpose.

Deposits of funds into the funded depreciation account must be
first applied to reduce Tloans outstanding from the funded
depreciation account to the general fund. Until such loans,
including related-party loans, are repaid in full, funds
deposited in the funded depreciation account must be
considered as repayments on the loans and any subsequent
interest expense of the general fund to the extent of the
repaid loans is not allowable.
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10.

11,

2.

13.

Available funded depreciation must be withdrawn and used
before resorting to borrowing for the acquisition of capital
assets or other capital purposes. Because it is frequently
difficult to time a bond offering or other borrowing to
coincide with the exhaustion of available funded depreciation,
it is sufficient if available funded depreciation is
contractually committed to and expended during the course of
construction.

Funds are considered available unless committed, by virtue of
contractual arrangements, to the acquisition of capital assets
used to render resident care, or to other capital purposes.
Borrowing for a purpose intended by funded depreciation is
unnecessary to the extent funded depreciation is available.
Thus, interest expense for borrowing up to the amount of
available funded depreciation is not an allowable cost.

When funded depreciation 1is wused by the facility for other
than the acquisition of capital assets, other capital purposes
related to resident care, or loans to the general fund for
current operating costs, the income earned on these funds
while on deposit in the funded account must be adjusted in the
report year the withdrawal was made. The adjustment must
include all offsets not made in prior reporting periods for

earnings applicable to the funds.

Borrowing for a purpose for which funded depreciation account
funds may have been used makes the borrowing unnecessary to
the extent that funded depreciation account funds were
available at the time of the borrowing. Available funds in
the funded depreciation account, to the extent of the
unnecessary borrowing, are tainted funds. Interest expense
incurred on borrowing for a capital purpose is not an
allowable cost to the extent that funded depreciation account
funds were available at the time of the borrowing.

A provider may remove the unnecessary characterization of
borrowing, and thereby cure tainted funded depreciation, by
using the tainted funds for a proper purpose described in
subsection 1. Any funded depreciation that existed at the
time of the unnecessary borrowing and is not classified as
tainted must be used before any of the tainted funds.

When only a portion of the borrowing is considered unnecessary
under subsection 11, subsequent repayments of the borrowing
from general funds must first be applied to the allowable
portion of the borrowing and then, when all of the allowable
borrowing is repaid, to the unallowable portion of the
borrowing. When funds from the funded depreciation account
are used for the repayment of the unnecessary borrowing, an
equivalent amount of tainted funds is cured without regard to
the provisions of subsections 11 and 12. Where general funds
are used to pay for the unallowable borrowing after the
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necessary borrowing has been repaid, an equivalent amount of
tainted funded depreciation is cured without regard to the
provisions of subsections 11 and 12.

History: Effective July 1, 1996.
General Authority: NDCC 50-06-15
Law Implemented: NDCC 50-24.5-02(3)

75-02-07.1-20. Rate calculation. The actual rate is calculated
using allowable historical operating costs plus adjustment factors, as
provided in section 75-02-07.1-21, divided by resident days. The actual
rate as calculated is compared to the 1imit rate to determine the lesser
of the actual rate or the 1imit rate. The lesser of the actual rate or
the 1imit rate provided for in section 75-02-07.1-22 is the established
rate.

History: Effective July 1, 1996.
General Authority: NDCC 50-06-15
Law Implemented: NDCC 50-24.5-02(3)

75-02-07.1-21. Adjustment factors for direct care and indirect
care costs. The increase, if any, in the consumer price index, urban
wage earners and clerical workers, all items, United States city
average, must be used to adjust historical allowable costs. The
increase in the consumer price index means the percentage by which that
consumer price index for the month of March, as prepared by the United
States department of labor, exceeds that index for the month of March of
the preceding year. The increase in consumer price index must be used
to adjust direct care and indirect care costs. Costs reported for a
period other than twelve months ended December thirty-first of a report
year must be adjusted to December thirty-first of a report year using
the increase, if any, in the consumer price index, urban wage earners
and clerical workers, all items, United States city average, over the
period ending December thirty-first of the report year, and beginning at
the end of the month within which the report period ends.

History: Effective July 1, 1996.
General Authority: NDCC 50-06-15
Law Implemented: NDCC 50-24.5-02(3)

75-02-07.1-22. Rate limitations.

1. Historical costs, as adjusted, for all facilities for which a
rate is established, must be used in the establishment of a
1imit rate. The actual rate for each facility must be
determined in accordance with this chapter. The department
shall rank Tlicensed beds in all facilities reporting
historical costs by the actual rate and determine the position
in the ranking below which lie eighty percent of the ranked
beds. This rate shall be the Timit rate.
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If at any time the total number of Ticensed basic care beds in
North Dakota exceeds one thousand three hundred eighty-two,
before the beginning of each quarter beginning thereafter, the
department shall review the sufficiency of appropriations
provided to pay the estimated cost of supplements. If the
appropriations appear insufficient, the department shall
determine reduced rates for all facilities with substantial
capacity increases and for all new facilities.

The reduced rate for each facility subject to a reduced rate
is determined by:

a. Establishing the total appropriation available for
supplements during that reduced rate quarter;

b. Projecting the number of beds, in all facilities with
substantial capacity increases and all new facilities,
that will 1likely be occupied by persons eligible for a
supplement during the reduced rate quarter;

c. Projecting expenditures for supplements, for that reduced
rate quarter, in all facilities not subject to reduced
rates;

d. Projecting expenditures for supplements, during a reduced
rate quarter, that would be made in all facilities with
substantial capacity increases and in all new facilities,
if those facilities were not subject to limits;

e. Subtracting the amount projected under subdivision ¢ from
the amount determined under subdivision a;

f. Subtracting the amount determined under subdivision e from
the amount projected under subdivision d;

g. Dividing the amount determined under subdivision f by the
number projected under subdivision b; and

h. Reducing the established rate set for that facility by the
amount determined under subdivision g.

A facility is not subject to reduced rates if it is not a new
facility or if it has not been subject to a substantial
capacity increase. All new facilities and all facilities
subject to a substantial capacity increase are subject to
reduced rates.

A reduced rate is effective during the reduced rate quarter
for which it is established.

A facility subject to a reduced rate must be informed of the
reduced rate no later than the usual date supplement payment
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is made to the facility for services furnished during the
first month of the reduced rate gquarter.

6. For purposes of this section:

a.

"New facility" means a facility that was not a licensed
facility on or before July 1, 1995.

"Quarter" means one of the four periods occurring in each
calendar year, beginning January first and ending March
thirtieth, beginning April first and ending June
thirtieth, beginning July first and ending September
thirtieth, or beginning October first and ending December
thirty-first.

"Substantial capacity increase" means a capacity increase
to a licensed capacity six or more licensed beds greater
than a facility's licensed capacity on July 1, 1995, or a
capacity increase to a Tlicensed capacity equal to or
greater than one and one-tenth times that facility's
licensed capacity on July 1, 1995, whichever is less.

"Supplement" means payments provided or the provision of
payments under subsection 3 of North Dakota Century Code
section 50-24.5-02.

History: Effective July 1, 1996.
General Authority: NDCC 50-06-15
Law Implemented: NDCC 50-24.5-02(3)

75-02-07.1-23. Rates.

1. Desk audit rate.

a.

The cost report must be reviewed taking into consideration
the prior year's adjustments. The facility must be
notified by telephone or mail of any adjustments based on
the desk review. Within seven working days after
notification, the facility may submit information to
explain why the desk adjustment may not be made. The
department shall review the information and make any
appropriate adjustments.

The desk audit rate must be effective July first of each
rate year unless the department specifically identifies an
alternative effective date, and must continue in effect
until a final rate is established.

The desk rate may be adjusted for special rates or

one-time adjustments provided for in section 75-02-07.1-25
or 75-02-07.1-26.
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d.

The desk rate may be adjusted to reflect errors,
omissions, or adjustments for the report year that results
in a change of at least five cents per day.

2. Final rate.

al

The cost report may be field audited to establish a final
rate. If no field audit is performed, the desk audit rate
must become the final rate upon notification from the
department. The final rate is effective July first of
each rate year unless the department specifically
identifies an alternative effective date.

The final rate must include any adjustments for
nonallowable costs, errors, or omissions found during a
field audit or reported by the facility and that result in
a change from the desk audit rate of at least five cents
per day.

The final rate may be revised at any time for special
rates or one-time adjustments provided for 1in section
75-02-07.1-25 or 75-02-07.1-26.

If adjustments, errors, or omissions are found after a
final rate has been established, the following procedures
must be used:

(1) Adjustments, errors, or omissions found within twelve
months of the date of notification of the final rate
not including subsequent revisions, and resulting in
a change of at least five cents per day, must result
in a change to the final rate. The change must be
applied retroactively as provided for in this
section.

(2) Adjustments, errors, or omissions found later than
twelve months after the establishment of the final
rate not including subsequent revisions, and that
would have resulted in a change of at least five
cents per day had they been included, must be
included as an adjustment on the Tlatest filed cost
report.

(3) Adjustments resulting from an audit of home office
costs, and that result in a change of at least five
cents per day, must be included as an adjustment in
the report year in which the cost were incurred.
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History:

Adjustment of the total payment rate. The final rate as
established must be retroactive to the effective date of the
desk rate.

Effective July 1, 1996.

General Authority: NDCC 50-06-15
Law Implemented: NDCC 50-24.5-02(3)

75-02-07.1-24. Rate payments.

L

The established rate must be considered as payment for all
accommodations and includes all items includable as allowable
under this chapter for individuals whose rate is paid in whole
or in part by the department. No payment may be solicited or
received from the resident or any other person to supplement
the rate as established, unless otherwise provided for in this
chapter.

The department may supplement the income of an eligible
beneficiary receiving necessary basic care services only if
the rate charged to private-pay residents for semiprivate
accommodations equals or exceeds the established rate. If at
any time the facility discounts rates for private-pay
residents, the discounted rate must be the maximum chargeable
to an eligible beneficiary for the same bed type, including
medical Teave or therapeutic leave days.

If the established rate exceeds the rate charged to a
private-pay resident on any given date, the facility shall
immediately report that fact to the department and charge an
eligible beneficiary at the 1lower rate. If payments were
received at the higher rate, the facility shall, within thirty
days, refund the overpayment to the department. The refund
must be the difference between the established rate and the
rate charged the private-pay residents times the number of
resident days paid for eligible beneficiaries during the
period in which the established rate exceeded the rate charged
to the private-pay residents, plus interest calculated at two
percent over the Bank of North Dakota prime rate on any amount
not repaid within thirty days. The refund provision also
applies to all duplicate billings involving the department.
Interest charges on these refunds are not allowable costs.

The established rate is paid based on a prospective
ratesetting procedure. No retroactive settlements for actual
costs incurred during the rate year that exceed the
established rate may be made unless specifically identified in
other sections of this chapter.

Peer groupings, limitations, or adjustments based upon data

received from or relating to more than one facility are
effective for a rate period. Any change in the data used to
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History:

establish peer groupings, limitations, or adjustments may not
be used to change the peer groupings, limitations, or
adjustments during the rate period, except with respect to the
specific facility or facilities to which the data change
relates.

Effective July 1, 1996.

General Authority: NDCC 50-06-15
Law Implemented: NDCC 50-24.5-02(3)

75-02-07.1-25. Special rates.

L+

For a new facility, the department shall establish an interim
rate equal to the lesser of the 1limit rate for the rate year
in which the facility begins operation, or a rate established
based on an annual budget submitted by the facility. The
interim rate may be in effect for no more than eighteen
months. No retroactive adjustment may be made to the rate.

a. If the effective date of the interim rate is on or after
September first and on or before December thirty-first,
the interim rate must be effective for the remainder of
that rate year and must continue through December
thirty-first of the subsequent rate year. The facility
shall file an interim cost report by August thirty-first
for the period ending June thirtieth of the period in
which the facility first provides services. The interim
cost report is used to establish the actual rate to be
effective January first of the subsequent rate year.

b. If the effective date of the interim rate is on or after
January first and on or before June thirtieth, the interim
rate must remain in effect through the end of the
subsequent rate year. The facility shall file a cost
report for the partial report year ending December
thirty-first of the subsequent rate year. This cost
report must be used to establish the rate for the next
subsequent rate year.

c. If the effective date of the interim rate is on or after
July first and on or before August thirty-first, the
interim rate must remain in effect through the end of the
rate year in which the interim rate becomes effective.
The facility shall file a cost report for the period
ending December thirty-first of the current rate year.
This cost report must be used to establish the rate for
the subsequent rate year.

For a facility with renovations or replacements in excess of
fifty thousand dollars, and without a significant capacity
increase, the rate established for direct care and indirect
care, based on the last report year, plus a property rate
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calculated based on projected property costs and imputed
census, must be applied to all licensed beds. The projected
property rate must be effective on the first of the month
following the time the project is completed and placed into
service. The property rate for the subsequent rate year must
be based on projected property costs and imputed census,
rather than on property costs actually incurred in the report
year. Imputed census is based on the greater of actual census
of all licensed beds existing before the renovation or ninety
percent of the available 1licensed beds existing prior to
renovation, plus ninety percent of the increase in licensed
bed capacity and unavailable licensed beds existing prior to
the renovation. Subsequent property rates must be adjusted
using this methodology, except imputed census must be actual
census if actual census exceeds ninety percent of total
licensed capacity, until such time as twelve months of
property costs are reflected in the report year. The direct
care, indirect care, and property rates must be added and, if
in excess of the 1limit rate, must be limited to the Timit
rate.

For a facility with a significant capacity increase, the rate
established for direct care and indirect care, based on the
last report year, must be applied to all licensed beds. A
property rate must be established based on projected property
costs and projected census. The property rate must be
effective from the first day of the month beginning after the
date in which the increase in licensed beds is issued by the
state department of health through the end of the rate year.
The direct care, indirect care, and projected property rates
must be added and, if in excess of the limited rate, must be
limited to the 1imit rate.

For a facility with no significant capacity increase and no
renovations or replacements in excess of fifty thousand
dollars, the established rate based on the report year must be
applied throughout the rate year for all Ticensed beds.

For a facility changing ownership during the rate period, the
rate established for the previous owner must be retained. The
rate for the next rate period following the change in
ownership must be established:

a. For a facility with four or more months of operation under
the new ownership during the report year, through use of a
cost report for the period; or

b. For a facility with less than four months of operations
under the new ownership during the report year, by
indexing the rate established for the previous owner
forward using the adjustment factors as set forth in
section 75-02-07.1-21.
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History:

For a facility terminating its participation in the aid to
vulnerable aged, blind, and disabled persons program, whether
voluntarily or involuntarily, the department may authorize the
facility to receive continued payment until eligible
beneficiaries can be relocated.

Effective July 1, 1996.

General Authority: NDCC 50-06-15
Law Implemented: NDCC 50-24.5-02(3)

75-02-07.1-26. One-time adjustments.

1s

a. The department may provide for an increase in the
established rate for additional costs incurred to meet
licensure standards. The survey conducted by the state
department of health must  clearly require that the
facility take steps to correct deficiencies dealing with
resident care. The plan of correction must identify the
salary or other <costs increased to correct the
deficiencies cited in the survey process.

b. The facility shall submit a written request to the
department within thirty days of submitting the plan of
correction to the state department of health. The request
must:

(1) Include a statement that costs or staff numbers have
not been reduced for the report year immediately
preceding the state department of health's licensure
survey;

(2) 1Identify the number of new staff or additional staff
hours and the associated costs required to meet the
lTicensure standards;

(3) Provide a detailed list of any other costs necessary
to meet licensure standards;

(4) Describe how the facility shall meet licensure
standards if the adjustment is received, including
the number and type of staff to be added to the
current staff and the projected salary and fringe
benefit cost for the additional staff; and

(5) Document that all available resources, including
efficiency incentives, if used to increase staffing,
are not sufficient to meet licensure standards.

c. The department shall review the submitted information and

may request additional documentation or conduct onsite
visits.
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If an increase in costs is approved, the adjustment must
be calculated based on the costs necessary to meet
licensure standards less any incentives included when
calculating the established rate. The net increase must
be divided by resident days and the amount calculated must
be added to the established rate. This rate must then be
subject to any rate limitations that may apply.

Any additional funds provided must be used in accordance
with the facility's written request to the department and
are subject to audit. If the department determines that
the funds were not used for the intended purpose, an
adjustment must be made in accordance with section
75-02-07.1-23.

If the actual cost of implementation exceeds the amount
included in the adjustment, no retroactive settlement may
be made.

The department may provide for an increase in the
established rate for additional costs incurred to meet
major unforeseeable expenses. The expenses must be
resident related and beyond the control of those
responsible for the management of the facility.

Within sixty days after first incurring the unforeseeable
expense, the facility shall submit to the department a
written request containing:

(1) An explanation as to why the facility believes the
expense was unforeseeable;

(2) An explanation as to why the facility believes the
expense was beyond the managerial control of the
owner or administrator of the facility; and

(3) A detailed breakdown of the unforeseeable expenses by
expense line item.

The department shall base its decision on whether the
request clearly demonstrates that the economic or other
factors that caused the expense were unexpected and arose
because of conditions that could not have been anticipated
by management based on their background and knowledge of
basic care industry and business trends.

The department shall review the submitted information and
may request additional documentation or conduct onsite
visits. If an increase in costs is approved, the
established rate must be adjusted upward not to exceed the
limit rate.
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e. Any additional funds provided must be used to meet the
unforeseeable expenses outlined in the facility's request
to the department and are subject to audit. If the
department determines that the funds were not used for the
intended purpose, an adjustment must be made in accordance
with section 75-02-07.1-23.

History: Effective July 1, 1996.
General Authority: NDCC 50-06-15
Law Implemented: NDCC 50-24.5-02(3)

75-02-07.1-27. No rate adjustments of less than five cents per
day. Under no circumstances, including an appeal or Jjudicial decision
to the effect that a rate was erroneously established, may a rate
adjustment be made unless the cumulative impact of adjustments equals or
exceeds five cents per day.

History: Effective July 1, 1996.
General Authority: NDCC 50-06-15
Law Implemented: NDCC 50-24.5-02(3)

75-02-07.1-28. Notification of rates. The department shall
notify each facility of the desk audit rate on or before May
twenty-first of the year in which the rate year begins.

History: Effective July 1, 1996.
General Authority: NDCC 50-06-15
Law Implemented: NDCC 50-24.5-02(3)

75-02-07.1-29. Reconsiderations and appeals.
1. Reconsiderations.

a. Any requests for reconsideration of the final rate must be
filed with the department within thirty days of the date
of the rate notification.

b. The department shall make a determination regarding the
reconsideration within forty-five days of receiving the
reconsideration filing and any requested documentation.

2. Appeals.

a. A provider dissatisfied with the final rate established
may appeal upon completion of the reconsideration process
as provided for in subsection 1. An appeal may be
perfected by mailing or delivering, on or before five p.m.
on the thirty-first day after the date of mailing of the
determination made with respect to a request for
reconsideration, the information described in this
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subsection to the department, at the address the
department designates. An appeal under this section is
perfected only if accompanied by written documents
including:

(1) A copy of the Iletter received from the department
advising of the decision on the request for
reconsideration;

(2) A statement of each disputed item and the reason or
basis for the dispute;

(3) A computation and the dollar amount that reflects the
appealing party's claim as to the correct computation
and dollar amount for each disputed item;

(4) The authority in statute or rule upon which the
appealing party relies for each disputed item; and

(5) The name, address, and telephone number of the person
to whom all notices regarding the appeal may be sent.

History: Effective July 1, 1996.
General Authority: NDCC 50-06-15
Law Implemented: NDCC 50-24.5-02(3)

75-02-07.1-30. Resident personal funds.

1. A facility may not require a resident to deposit personal
funds with the facility.

2. Upon written authorization of a resident or the resident's
legal representative, a facility shall hold, safeguard,
manage, and account for the resident's personal funds
deposited with the facility.

3. A facility may not charge the resident for holding,
safeguarding, managing, or accounting for the resident's
personal funds. Any related administrative costs, including
bank charges, must be included in the daily rate. A facility
may not impose a charge against a resident's personal funds
for any item or service included in the daily rate.

4, A facility may maintain a resident's personal funds not
exceeding one hundred dollars in a noninterest-bearing
account. A facility shall deposit any resident's personal
funds in excess of one hundred dollars in an interest-bearing
account separate from any of the facility's accounts. The
facility shall credit interest earned to the resident's
account.
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5.

History:

A facility shall maintain a system that ensures a full,
complete, and separate accounting, according to generally
accepted accounting principles, of each resident's personal
funds. An individual financial record must be available on
request and a written accounting of transactions must be
provided quarterly to the resident or the resident's legal
representative.

A resident's personal funds may not be commingled with any
facility funds or with funds of any person other than another
resident.

Upon death of a resident, a facility shall promptly convey the
resident's personal funds, and a final accounting of those
funds, to the individual administering the resident's estate.
For purposes of this section, an "individual administering the
resident's estate"” includes a person lawfully empowered to
facilitate the transfer of small estates without the use of a
personal representative.

Effective July 1, 1996.

General Authority: NDCC 50-06-15
Law Implemented: NDCC 50-24.5-02(3)
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CHAPTER 75-03-08

AGENCY SYNOPSIS: In regard to proposed amendments to North Dakota
Administrative Code Chapter 75-03-08, Family Child Care Homes - Early
Childhood Services and North Dakota Administrative Code Chapter
75-03-10, Child Care Center - Early Childhood Services.

The North Dakota Department of Human Services proposed amendments to
North Dakota Administrative Code chapter 75-03-08, Family Child Care
homes - Early Childhood Services and North Dakota Administrative Code
chapter 75-03-10, Child care Center - Early Childhood Services. A
public hearing on the rules was held on December 5, 1995, in Bismarck,
North Dakota. Another public hearing on these proposed rules was held
on December 6, 1995, in Fargo, North Dakota. Written data, views, and
arguments were received until January 5, 1996.

Chapter 75-03-08 sets forth standards and requirements for Family Child
Care Homes - Early Childhood Services. Section 75-03-08-05.1 sets forth
requirements for obtaining a provisional license. Section 75-03-08-06.1
addresses staffing requirements. Section 75-03-08-06.2 outlines minimum
qualifications of family child care providers. Section 75-03-08-06.3
delineates minimum qualifications of all caregivers and volunteers who
provide direct care, supervision, and guidance to children.

Section 75-03-08-06.4 addresses provider responsibilities. Section
75-03-08-06.5 sets forth provider and caregiver health requirements.
Section 75-03-08-06.6 defines physical facilities. Section
75-03-08-06.7 outlines admission procedures. Section 75-03-08-06.8 sets
forth program requirements. Section 75-03-08-06.9 addresses nutrition.
Section 75-03-08-06.10 provides for health protection.

Section 75-03-08-06.11 requires providers to maintain records relevant
to children in care. Section 75-03-08-06.12 sets forth guidelines for
discipline. Section 75-03-08-07.1 concerns the effect of conviction on
licensure. Section 75-03-08-07.2 addresses child abuse and neglect
determinations. Section 75-03-08-09 sets forth allowable time periods
for correction of deficiencies. Section 75-03-08-10 outlines fiscal
sanctions. Section 75-03-08-11 requires centers to be smoke free.
Section 75-03-08-12 allows applicants for a license or licenseholders to
appeal license revocation or reject a corrective action plan.

Chapter 75-03-10 sets forth standards and requirements for a Child Care
Center - Early Childhood Services. Section 75-03-10-07.1 addresses the
effect of conviction on Tlicensure. Section 75-03-10-07.1 addresses
child abuse and neglect determinations. Section 75-03-10-22.1 provides
for a smoke-free environment. Section 75-03-10-32 changes the caption
to Fiscal Sanctions. Section 75-03-10-33 outlines appeal procedures.

Nine commenters presented oral comments and six commenters presented
written comments.
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75-03-08-01. Purpose. The--purpese--of--this--echapter--is--te
establish-minimum-standards-ef-famity-child--care--and--te--assure--that
these-standards-are-maintained: Repealed effective July 1, 1996.

History: Effeetive-December-1;-198%-
General Authority: NBEE-56-11:1-08
Law Implemented: NBEE-56-11:1-081

75-03-08-02. Authority and objective. Pursuant-te-Nerth-Baketa
Century-Code--seetion--50-11:1-08;--the--department--may--preseribe--and
promulgate--sueR--rules--as-are-neeessary-te-carry-oeut-the-previsiens-ef
Nerth-Daketa-Century-cede-chapter-50-11-1: Repealed effective July 1,
1996.

History: Effeetive-December-1;-1981:-amended-effeetive-danuary-1;-1987+
General Authority: NBEE-50-11:1-068
Law Implemented: NBEE-56-11-1-68

75-03-08-03. Definitions. As used in this chapter:

1. "Attendance" means the total number of children present at any
one time at the home.

2. "Caregiver" means any perseAn individual whose prime
responsibility is the provision of direct care, supervision,
and guidance to children in a family child care home under the
guidance and supervision of the family child care provider.

3. "County agency" means the county social service board in the
county where the family child care home is located.

4, '"Department" means the department of human services.

5. "Emergency designee" means an individual designated by the
family child care provider as a backup caregiver for emergency
assistance.

6. "Family child care provider" means the persen individual in
whom inheres the legal responsibility and the administrative
authority for a family child care home operation. The family
child care provider is the applicant for license or the
licensee pursuant-te under this chapter.

7. "Family child care home" means an occupied private residence
in which early childhood services are provided for no more
than seven children and for two additional school-aged
children during the two hours immediately before and after the
schoolday and all day, except Saturday and Sunday, when school
is not in session during the official school year, at any one
time. Children using a family child care home as a McGruff
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History:

safe house or block house during an emergency shall not be
counted towards a family child care home's population.

Effective December 1, 1981; amended effective January 1, 1987;

July 1, 1996.

General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-02

75-03-08-04. Effect of licensing and availabhility of license.

1.

2.

History:

The issuance of a Ticense to operate a family child care home
shatl--be is evidence of compliance with the standards
contained in this chapter at the time of licensure.

The current license shat? must be avaitable prominently
displayed in the premises to which it applies.

Effective December 1, 1981; amended effective July 1, 1996.

General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-03, 50-11.1-04, 50-11.1-06

75-03-08-05. Denial or revocation of license.

.

A Tlicense may be denied or revoked under the terms and
conditions of North Dakota Century Code sections 50-11.1-04,
50-11.1-09, and 50-11.1-10. |

If an action to revoke a license 1is appealed, the
licenseholder may continue the operation of the facility
pending the final administrative determination or until the
lTicense expires, whichever occurs first eeeurs, provided,
however, that this subsection shat+ does not 1imit the actions
the department may take pursuant to North Dakota Century Code
section 50-11.1-12.

The department may revoke a license to operate a family child

History:

care home without first issuing a correction order.

Effective December 1, 1981; amended effective January 1, 1987;

July 1, 1996.

General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-10

75-03-08-05.1. Provisional license.

A family child care provider who applies for a license for a

newly opened family child care home or for a family child care
home previously licensed, if the family child care home fails
to comply with all applicable standards and regulations of the
department, at the discretion of the regional director of the
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human service center or the regional director's designee, may
be issued a provisional license.

A provisional license must:

a. Prominently state that the family child care home has
failed to comply with all applicable standards and rules
of the department.

b. State that the items of noncompliance are set forth on a
document available upon request made to the family child
care provider.

c. Expire at a set date, not to exceed six months from the
date of issuance.

d. Be exchanged for an unrestricted license, which bears the
same date as the provisional license, upon demonstrating
compliance, satisfactory to the department, with all
applicable standards and regulations.

A provisional Tlicense may be issued only to an applicant who

has waived, in writing:

a. The right to a written statement of charges as to the
reasons for the denial of an unrestricted license; and

b. The right to an administrative hearing, in the manner
provided in North Dakota Century Code chapter 28-32,
concerning the nonissuance of an unrestricted license,
either at the time of application or during the period of
operation under a provisional license.

Any provisional license issued must be accompanied by a

written statement of violations signed by the regional
director of the human service center or the regional
director's designee and acknowledged in writing by the

provider.

Subject to the exceptions contained in this section, a

provisional license entitles its holder to all of the rights
and privileges afforded the holder of an unrestricted license.

The department shall not issue a provisional license if the

facility is not in compliance with subsection 15 of section
75-03-08-06.6.

The provider must prominently display the provisional license.
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8. The provider must provide notice to parents that the facility
is operating on a provisional license and the basis for the
provisional license.

History: Effective July 1, 1996.
General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-03, 50-11.1-04

75-03-08-06. Application for and nontransferability of family
child care home license.

i: An application for license may be made to the county social
service board office in the county wherein the applicant

proposes to provide family child care.

ar 1. Application shatt must be made in the form and manner
prescribed by the department.

B 2. Any Tlicense issued by the department skaii-serve serves as
public documentation that the provider of family child care
has complied with the provisions of North Dakota Century Code
chapter 50-11.1 and the requirements contained in subseetien-2
this chapter at the time of licensure.

€= 3. The license shati-be is nontransferable and shati-be is valid
only on the premises that are indicated on the Ticense. A new
application for a Tlicense must be filed by a licensed home
upon change of provider or location.

2:--Standards--fer--previsien--ef--early--ehildheed--serviees-in-a
family-ehild-eare-hemes

az--Staffing---The-staffing-requirements-are-determined-on-the
basis-ef-the-number-ef-children-physieally-in--eare--at--a
given--times-rather-than-tetal-enreliment---A-family-ehild
€are-previder-may--previde--care--te--ne--mere--than--four
ehildren--ages--twenty-four--menths--or-yeunger;-or-for-ne
mere-than-a-tetal-ef-seven-children---Where--ene--or--mere
ehildren--is--a--ehild-with-a-handicapping-cenditien-which
regquires-mere--tRan--dsdal--eares--the--ehildis--evaluated
develepmental--age--leve};--rather--than-chrenelegical-age
level;-will-be-used-in-determining-the-number-of--children
for-which-eare-can-be-proevideds:

Br--Minimum--quatifications--of--family--ehild-ecare-providers:
Previders-shatis

§1}--Be-at-}east-eighteen-years-of-ager
{2}--Certify--attendanece--at--a--minimum--ef-five-hours-of

eouRty-ageney-approved-training-related-to-child-care
every-lieensing-years
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{3}--Be--physieally-present-in-the-Reme-ne-}ess-than-sixty
pereent-of-the-time-when-children-are-in-eares

{4}--Be--menta}ly;--physicallys--and--emetionally--able-te
previde--adeguate--eare--for--the--ehiidren--in---the
previder:s-eharges

{5}--Repert--any--suspected--child--abuse--er--negleet--as
reguired--by--Nerth--Baketa--Century---Cede---chapter
80-25:1+

{6}--Seleet--an--emergency-designee-for-the-heme-as-baekup
for-emergeney-assistanees

€:--Minimum--guatifications--of--atl--caregivers--whe--previde
direet--eare;--supervisien;--and--guidanee--te---ehitdrens
Caregivers-shatis

{1}--Be-at-least-fourteen-years-ef-ages

{2}--Be--mentally;--physically;--and--emetionaliy--able-te
previde-adequate-eare-for-the--ehildren--under--their
SHPEFY#5+6RA+

§3}--Ensure---safe--care--for--the--children--under--their
SHpervisien----1f--there--exists--a--prebable---eause
determination-urder-Noerth-BDaketa-€Century-code-chapter
50-25-1-indicating-that-any-ehild-has-been-abused--or
Regleected--by--a--caregiver--er--a--family-ehild-eare
previder;--the--persen--shati---furrish---informatien
satisfactery---to--the--department;--from--which--the
department--can--determine--the--caregiveris--current
ability--te--previde--care--free-ef-abuse-er-negiects
The--determination--of--current---abitity---wiltl---be
furnished--te--the--family-ehild-care-previder-and-te
the-regional-directer-ef-the-human-serviee-center--or
his--desigree--for--consideration--and--action-en-the
family-ehild-care-heme-1icenses

d:--€aregivers--under--the-age-of-eighteen-and-ati-ehildren-in
eare-must-Rave-adult-supervisien-in-the-heme-at-atl-timess

er--A}}--velunteers;-ineluding-family-members-previding-direet
care-fer-ehildren;-shall-meet-the-miRimUm-reqgui Fements--of
€aregiverss

f:--Health-faeters:
{1}--Family-child-eare-heme-providers-and-caregivers-shatil
compiete-a-health-statement-to-certify-that--they--de

Ret--have--health--prebiems-that-weuld-interfere-with
their-funetioning-as--caregivers--er--that--weuld--be
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detrimental--to--the--health-of-the-children-or-other
staff:

{2}--1f--the--physical--er--menta}-health-ef-a-provider-or
earegiver-appears-guestionable;--the--department--may
require--the-provider-er-caregiver-te-be-evaluated-by
apprepriate-prefessienalss-with-the-results--proevided
to-the-department-and-any-eests-for-evaluatiens-berne
By-the-previder:--Where-apprepriate;--the--department
may--arrange--fer--an--evatuation--threugh-the-use-of
prefessienal--staff--with--the--caregiver--sigaing--a
release-autherizing-the-use-of-the-evaluation-resutts
fer-licensing-purpesess

{3}--Previders--er--caregivers--shall-net-use-any-drugs-er
aleehelie-beverages-except-for-medical-purpeses-while
ehildren-are-in-eares

{4} --The--previder--or--caregiver--shal}--at-ne-time-place
ehildren-in-an-envirenment-that-weuld-be--Rarmful--or
dangereus--te--their--phRysieal--er--emetional-health-
€Ehildren-under--care--shatl--never--be--1eft--without
SHPervisien---By---a---persen---meeting--the--minimum
gualifications-ef-a-caregivers

g=--PRysieal-faeilitiess

§1}--The--family--child--care--heme-shall}-previde-adeguate
space;-indeers-and-eut;-for-the-daily--activities--of
the--ehildrenz---Fhis--shal}--inetude--a--minimum--of
thirty-five-square-feet-{3:25-square-meters}-of-space
per--ehild--indeers--and--a--minimum--of-seventy-five
square-feet-{6:97-square-meters}-ef--play--space--per
€hild---eutdeers:----Indeer--space--considered--shatl
exelude-bathreems;-pantries;-passageways--+eading--te
eutdeer--exits;--and--areas--eceupied-by-furniture-or
applianees-that-ehildren-sheuld-net-play-en-er-under:

{2}--The--heme-must-be-clean-and-maintained-to-protect-the
heatth-and-safety-ef-ehildren:--Fhe-heme-and--eutdeer
play--area--must--be-free-ef-elutter;-aceumutation-of
refuses-standing-water;--unpretected--wells;--debris;
attractive--Auisanees;--and--ether--health-and-safety
hazards:---Rubbish--and--garbage--must--be--reguiariy
remeved

{3}--There---must---be---adequate---heating;--ventilatiens
humidity;-and-1ighting-for-the-comfort-and-protection
ef-the-heatth-of-the-chiidrens

{4} --The--heme--shall--be-equipped-with-at-}east-ene-smeke

deteetor-per-floer-used-by-the-ehildren-and-ene--fire
extinguisher-per-hemes:
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{5}--Elevated--areas--sueh-as-stairs-er-perehes-shal}-have
railings-and-safety-gates-where-neeessary-te--prevent
falls:

{6}--The--heme--shal}-have-a-drinking-water-supply-frem-an
appreved-commuRity-water-systems--1f--water--is--frem
anrether-seuree;-a-sample-shatl-be-tested-and-appreved
By-the-leeal-health-departments

{7}--Eaeh--ehild--shal}-have-a-cemfortable-and-elean-place
te-s}leep-oer-rest--and--an--individdal--bianket:---Fhe
fleer--shali--be--used--enty-when-earpeted-or-paddeds;
warms;-and-free-from-drafts:--A-ehRild-whe-#s--in--care
Between--the--heurs--of-eight-p-M--and-six-a=m=-shatl
Rave-an-individual-sieeping--places---children--under
twelve--menths--of--age--and-any-chitd-unable-te-watk
HAassisted-shall-sieep-in-a-eribs-bed-with-side-raiis
and-a-firm-mattress;-er-playpens

{8}--Exterior--play--areas--in--elose--preximity--te--busy
streets-and-ether-unsafe-areas--shall--be--containeds;
feneed;-or-have-natural-barriers-to-restrict-children
from-dnsafe-areass

{9} --Petential--hazards--sueh--as-guns;-hReuseheld-eleaning
chemieals;-uninsulated--wires;--medieines;--pe+seneLs
plants;--and-epen-stairways-must-net-be-aeeessibie-te
youRg-ehildren:--GuRs-must-be-kept-in-leecked-sterages
separate-from-ammuRtt1eA+

{10} --1ndeer--and-eutdeer-equipment;-toys-and-supplies-must
be-safe;-streng;-rRentexi€;-and-in-geed-repairs

{11}--Deers-and-pathways-may-net-be-blecked-
£12}--The-heme-shal}-have-a-telephenes

£13}--The--heme-shall-have-an-indeer-bathreem-with-a-teilet
and-plumbing=

{14} --The-heme-must-have-Ret-and-cold-rFuRRing-waters

{18)--1¥-the-firefsafetys;-health;-or-sanitatien-ef-the-heme
appears-questionable;-the-department-er-county-ageney
may--require--the--previder--te-ebtain-an-apprepriate
jinspeetion-er-inspections-frem-the--apprepriate--fire
autherity--er--envirenmental-health-practitioner;-and
te-submit-the-resu}ts-ef-the-inspection-to-the-eounty
ageney:=--Firefsafety-inspections-are-required-for-ati
initially-licensed-family-ehild-care-hemes-whieh--are
mandfactured-or-mebile-hemes;-+n-apartment-butldingss
these-previding-care-te-children--in--basements;--and
hemes--that--have--alternrate--heating-deviees-sueh-as
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weedbuFRing-s5teves;-prepane-heaters;--or--fireplacess
Ary--fees--fgr--inspeetion--are-the-family-ehild-eare
heme-previderis-respensibility---Any--prebiems--found
sha}i-be-eerrected-

{16} --Steps---and---walkways---must---be---kept--free--frem
acedmutations-ef-water;-iee;-0P-SABW:

{17}--Combustible--materials--must--be-kept-away-frem-1ight
butbs-and-ether-heat-seureess

{18}--Seiled--or--wet-diapers-must-be-stored-in-a-sanitarys
airtight-container-until-they-are--remeved--frem--the
heme-and-dispesed-o8f+

hz--Admissien-preceduress

{1}--The--provider--sha}}--request-a-preadmissien-visit-by
the-ehild-and-the-ehi1d‘s--parents--te--acquaint--the
€R+1d---and---the---parent--with--the--heme--and--its
SHFreHRdings;-the--other--ehildren;--and--the--famity
ehild-eare-proevider:

{2}--The--previder--shall--inform--parents-abeut-the-chiid
€are-pregram;-places-and-times-of-speeial--aetivities
eutside-the-hemes;-pelicies;-and-emergeney-preceduress
and-diseduss-infermation-coneerning-the-ehild-se--that
the-eh#1dis-reeds-can-be-identified-and-accommedated:
Ar-explanatien-ef-hRew-aceidents-and-i11inesses-witl-be
deatt--with--shat}--be-previded-as-wetl-as-metheds-of
diseiptine-and--ehild--management--technigues--te--be
useds

{3}--Parents--shal}--be--retified-ef-the-payment-rates-and
the-time-of-payments

{4}--Fhe----provider---shat}---regularty---effer---parents
eppertuRities-te-ebserve-their-chitdren-at--any--time
while-in-eares

{5}--A-}icensed-health-practitioneris-statement-based-upen
a-health-assessment-er-a-heatth-assessment--statement
compieted--by--the--parents--shati-be-ebtained-at-the
time-of-initial-enreliment-of--the--child----Ne--mere
than--six--menths-shall-have-elapsed-between-the-date
the-health-assessment-was-completed-and-the--date--of
inttial-enreliment:---The-statement-shall-indicate-any
speeial--precadtiens---for---diet;---medicatiens---or
aetivity----Fhis--statement--shatl--serve-as-evidenee
that-a-ehild-is-physiealiy-able-te-take-part--in--the
ehild--care--pregram:---FThe--statement-for-each-ehiid
muSt-be-completed-anAdatiys
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$:--Pregrams:

{1}--There--sha}}--be--a--pregram--of-daily-individual-and
small}-greup-activities-apprepriate-te--the--ages--and
Reeds--of-the-children-in-the-family-ehiid-eare-hemes
The-pregram-shatl--inelude--aetivities--whieh--foster
sednd--seeia};--intellectual;-emetional;-and-physieal
grewth;-developed-with--diseussion--and--eensuitatien
with-parents-as-te-their-childrenis-needss

{2}--The--pregram--shall--be--desigred--with--intervals-oef
stimulatien-and-relaxatien;--and--a--balanee--between
perieds--of--aetive-play-and-quiet-play-er-rest:--The
daily-reutine-sheuld-foster-the-development--of--goed
health--hab+ts--and--se}f-diseipiine;-adequate-indeer
and-eutdeer-plays-rest;--and--sieep--with--suffieient
time-and-oppertunRities-fer-varieus-experieneess

{3}--The---pregram---shat}---provide---fer--a--variety--ef
edueational-experienees--for--atl--ages--ef--children
served---with---an---adequate--suppty--ef--safe--piay
equipment;-teys;-and-materials-for-indeer-and-eutdeer
aetivitys

{4}--Areas--used--for-napping-shali-previde-an-eppertunity
for-undisturbed-rest---Napping--sehedules--sheuid--be
set--for-children-accerding-to-their-ages;-needs;-and
parentis-wishess

j=--Nutritiens

{1}--A}}--children--present--at-mealtime-shall-be-served-a
Rutritieus-meal;-ineluding-a-foed-from--each--of--the
feur--basie--feed--groeups:---Adequate-ameunts-ef-foed
shall-be--avaitables---A--nedrishing--midmerning--and
midafterneen-snack-shatl-be-prevideds

{2}--1f--saek--1unehes--are-provided-by-parents;-the-ehild
eare--previder--shal}--suppiement--these--tuRehes--as
Reeessarys

k---Health-preteetiens
{1}--Children--shali-reeceive-all-immunizations-apprepriate
for-their-age;-as--preseribed--By--the--Nerth--Daketa
state-department-ef-heatth:

{2}--Family--ehild--care--proevider--shatl-be-familiar-with
emergeney-first-aid-teehniquess

{3}--caregivers--shat}--wash--hands--befere--preparing--er

serving-meals;-after-diapering;--after--using--teilet
faeilities;---and--after--any--ether--procedure--that
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eentaminates-their-hands---Hand-seap-and-tewels--must
be--avaitable-at-eaeh-}avatery:--clean-tewels-must-be
previded-da+iys

{4}--A--copy--of-a-statement-signed-by-the-ehild:s-parents
autherizing-emergeney-medieal--care--for--each--ehitd
shal}-be-in-the-pessessien-ef-the-previder:

{5}--Sufficient--first-aid-supplies-shali-be-available-for
miAGF-emergeneiess

{6}--The--family--child--care-provider-shal}-have-plans-te
respenrd--t8--1}11ness--and--te--emergencies--inetuding
evacuHation--in--case--of--fire;--serious--injury;-and
ingestien-of-peisens

§7}--At--least-ene-persen-whe-may-be-ca}led-upen-for-child
eare-assistanee-in-emergeneies-shall-be-designateds:

{8}--Plans--shall--be--made--te-respend-te-miner-i}inesses
when-ehildren-can-be--cared--for--in--the--provideris
ABEBE -

§9}--1f---children--in--care--reguire--medications--preper
instruetion--as--te--the---administration---ef---sueh
medicatien--shal}--be--seedred--and--foltlewed--by-the
€aregivers--Medieations-must-be--stered--in--an--area
jnaecessible--te-children:--1f-medicatiens-are-stored
in-a-refrigerater;-they-must-be--stored--cotieetivety
in-a-spiti-preef-containers

§10}--The--family-child-care-provider-shal}-release-a-ehild
eR}y-te-the-ehildis-parent;-guardian;--eF--persen--in
}ece--parentis;--or--te--an--individuat-autherized-#n
writing-By-sueh-persen-te-take-the-ehild-from-the-day
eare-hemes

§11}--Ne--ehild--shal}--be-allewed-te-play-outdeers-witheut
elething-apprepriate-te-the-c}imatie-conditionss

£12}--Ne--child--shal}--be--bathed;-permitted-to-use-wading
peel;--er---te---play---eutdeers---witheut---adequate
SHPEePY#5+6RA+

£13}--childrents--persenal--items--sueh--as-eembs;-brushess
paeifiers;--and--teethbrushes--must--be--individuatly
identified-and-stered-in-a-sanitary-manners

{14} --There--must--be-a-desigrated-eleanable-diapering-area
in-the-heme-+f-children-requiring--diapering--are--in
€are:---Diapers--must-be-changed-premptly-when-needed
and-iR-a-sanitary-manRers
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§15}--A}1--pets--must--be--preperly-immunized:--Nondemestie
animals-sdeR--as--skunks;--epessHm; --oP--FAEEBOR--are
prehibited:--Ne-pets-may-be-aliewed-in-the-kitechen-or
eating-area-during-meal-preparation-er-meaiss

1:---Reeords=

{1}--A-eurrent-}icense-for-the-family-child-care-home-must
be-avatlable-in-the-premises-te-which-it-appliess

{2}--A-copy-of-the-eurrent-standards-for-family-child-care
hemes-shalt-be-kept-in-the-premisess

{3}--The--fellewing--records--shall-be-kept-and-maintained
for-each-ehilds:

fa}--The--ehildis--full-name;-birthdate;-eurrent-home
address;-names-of-the-ehildis-parents--er--1egal
guardian--and--business-phene-and-heme-telephene
RumbBers-where-these-persens-can-be-reacheds:

{b}--A-health-assessment-statement-completed-annually
By-the--ehildis--parent--er--a--1ieensed--heatth
practitieners

fe}--A--written--statement--from-the-parents-er-}egal
guardian-autherizing-emergency-medicat-cares

{d}--Names---and---telephene---Aumbers---ef---persens
autherized-to-take-the-ehiid-frem-the-hemes

te}--Verification--that--the--child--has-received-at}
immuARizZatiens-apprepriate-fer-the--chitdis--ages
as--preseribed-by-the-Nerth-Daketa-department-of
Realth;-unless-the-ehild-is5-a-drep-in-er--seheet
ageds

{4}--A}1--records--which--are--matntained--with-respect-te
ehildren--reeceiving--ehild--eare--serviees--shati--be
deemed--eonfidential;--and-aceess-shall-be-1imited-to
the-previder;-the-proevideris-staff;-parents;--and--te
the-fotlewings

fa}--Autherized----county---ageney---and---department
representativess

{b}--Persens---having--a--definite--interest--in--the
well-being-ef-the-child--or--ehiidren--concerned
and--whes-in-the-judgment-ef-the-department;-are
in-a-pesitien-te-serve--their--interests--sheuld
that-be-neeessarys

274



fe}--Persens-whe-pessess-a-written-authorization-frem
the-eh#ldis-parent:

m---Biseiplines----- Biseiptine---must---be---eonstruetive---or
edueational--in--nature---and---may---inelude---diversiens
separation-frem-the-preblem-situatien;-talk-with-the-ehild
abeut-the-situatien;-praise-fer-apprepriate-bekavier;--and
gentle--physieal--restraint-sueh-as-helding---Children-may
Ret--bBe--subjected--to--physical--harm---or---Rumitiations
Bisregard--of--any--ef-the-foellewing-diseiplinary-ruies-oer
any--diseiplinary--measure--resutting---in---pRysieat---evr
emetional--injury--er--abuse--te--any-ehild-is-greunds-fer
denial-er-revecations

{1}---Ne--ehild--may--be-punehed;-spanked;-shaken;-pinehed;
Bitten;-reughiy-handied;-or-struek-By--the--caretaker
er-any-ether-adult-in-the-faeilitys

{2}---Autherity-te-diseipline-may-net-be-delegated-te-or-be
accemptished-by-ehildrens

{3}---Separation;--when--dused--as-diseipline;-must-be-brief
and-apprepriate-te-the-ehildis-age-and-eireumstancess
and---the---ehild---must---be--in--a--safes--1ighteds
well-ventilated-reem-within-hearing-ef-an-adutt----Ne
ehild-may-be-iselated-in-a-1eeked-roem-er-closets

{4}---Ne--ehi}d--may--be--physieatiy-punished-fer-1apses-in
tetlet-tratnings

{5}---Yerbal--abuse--oer-deregatery-remarks-abeut-the-ehild;
the--ehild:s--family;--raee;--religion;--or--profane;
threatening;--unduly-leud-er-abusive-1anguage-may-net
be-used-when-addressing-ehildren-er-in--the--presence
ef-ehildrens

{6}---Ne-child-may-be-forece-fed-uniess-medically-preseribed
and-administered-dnder-a-physietanis-eares

{?}---Beprivation--ef--meals--may--net-be-used-as-a-form-of
diseiptine-er-punishments

History: Effective December 1, 1981; amended effective July 1, 1984;
January 1, 1987; January 1, 1989; July 1, 1996.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-07, 50-11.1-08

75-03-08-06.1.  Staffing requirements. Staffing requirements are
established by the number of children physically in care at the family
child care home at a given time, rather than total enrollment.
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1. A family child care provider may provide care to no more than
four children age twenty-four months or younger, or for no
more than a total of seven children.

2. A family child care provider may provide care for no more than
a total of seven children as long as not more than three of
the seven children are twenty-four months or younger.

3. If one or more child is a child with a handicapping condition,
which requires more than usual care, the child's evaluated
developmental age, rather than chronological age level, must
be used in determining the number of children for which care
can be provided.

History: Effective July 1, 1996.
General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-08, 50-11.1-09

75-03-08-06.2. Minimum qualifications of family child care
providers. Providers must:

1. Be at least eighteen years of age;

2. Certify attendance at a minimum of nine hours of
department-approved training related to child care every
1icensing year;

3. Be physically present in the home no less than sixty percent
of the time when children are in care;

4. Report any suspected child abuse or neglect as required by
North Dakota Century Code chapter 50-25.1;

5. Select an emergency designee for the home as backup for
emergency assistance;

6. Ensure safe care for the children under supervision; and

7. Be mentally, physically, and emotionally able to provide
adequate care for the children in the provider's charge.

History: Effective July 1, 1996.
General Authority: NDCC 50-11.1-04, 50-11.1-08
Law Implemented: NDCC 50-11.1-04, 50-11.1-08, 50-11.1-09

75-03-08-06.3. Minimum qualifications of all caregivers and
volunteers who provide direct care, supervision, and gquidance to
children. Caregivers must:

1. Be at least fourteen years of age, provided that any employee
under age sixteen has written parental consent for such
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employment, and the employment arrangements are in conformance
with North Dakota Century Code chapter 34-07;

Be mentally, physically, and emotionally able to provide

3

adequate care for the children under supervision; and

Ensure safe care for the children under supervision.

History:

Effective July 1, 1996.

General Authority: NDCC 50-11.1-04, 50-11.1-08
Law Implemented: NDCC 50-11.1-04, 50-11.1-08, 50-11.1-09

75-03-08-06.4. Provider responsibilities.

L

Effective January 1, 1997, providers shall maintain, at all

times that services are provided, at least one staff member or
caregiver who is currently certified in basic cardiopulmonary
resuscitation that meets the requirements of the American
heart association, American red cross, or other similar
cardiopulmonary resuscitation training programs approved by
the department and who is certified or trained in a
department-approved program to provide first aid. Emergency
workers, substituting for less than six hours at any one
session, are exempted from this training requirement. A
family child care provider who uses an emergency worker and
has no personnel present who is trained or certified to
provide first aid and cardiopulmonary resuscitation may not be
found in violation of this provision.

Providers shall maintain adult supervision in the home, at all

times, for caregivers under the age of eighteen and children
in_care.

Providers shall ensure that all volunteers, including family

members providing direct care for children, meet the minimum
requirements of caregivers.

Children under care shall never be left without supervision by

an__individual meeting the minimum qualifications of a
caregiver.

The provider or caregiver shall at no time place children in

an environment that would be harmful or dangerous to their
physical or emotional health.

The operator shall report to the county director or the county

director's designee the death or serious accident or illness
requiring hospitalization of a child who dies, is injured, or
becomes seriously ill while in the care of the facility.

The provider shall develop and follow a procedure for

accountability when a child fails to arrive for the program.
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8.

Family child care providers shall provide carecheck

History:

information to parents.

Effective July 1, 1996.

General Authority: NDCC 50-11.1-04, 50-11.1-08
Law Implemented: NDCC 50-11.1-04, 50-11.1-08, 50-11.1-09

75-03-08-06.5. Provider and caregiver health requirements.

1

Prior to Tlicensure or the employment of a caregiver, family

child care home providers and caregivers shall complete a
health self-certification form certifying that the provider
and caregivers do not have health problems that would
interfere with their functioning as caregivers or that would
be detrimental to the health of the children or other staff.
If the provider adds or replaces a caregiver after the
licensure process is complete, the provider must submit a
self-certification form completed by the new caregiver to the
department within five working days of the caregiver's first

day.

Providers and caregivers shall furnish documentation of a

negative tuberculosis test prior to Tlicensure. If the
provider adds or replaces a caregiver after the licensure
process is complete, the caregiver shall furnish documentation
of a negative tuberculosis test before the first day of
employment. Emergency workers, substituting for less than six
hours at any one session, are exempted from this requirement.
A family child care provider who uses an untested emergency
worker may not be found in violation of this provision.

If the physical or mental health of a provider or caregiver

appears questionable, the department may require the provider
or caregiver to be evaluated by appropriate professionals,
with the results provided to the department and any costs for
the evaluations must be borne by the provider. Where
appropriate, the department may arrange for an evaluation
through the use of professional staff with the caregiver
signing a release authorizing the use of the evaluation
results for licensing purposes.

Providers and caregivers shall not use any drugs, except for

History:

medical purposes, or alcoholic beverages while children are in
care.

Effective July 1, 1996.

General Authority: NDCC 50-11.1-04, 50-11.1-08
Law Implemented: NDCC 50-11.1-04, 50-11.1-08, 50-11.1-09
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75-03-08-06.6. Physical facilities.

i 48

The family child care home shall provide adequate space,

indoors and out, for the daily activities of the children.
This must include a minimum of thirty-five square feet [3.25
square meters| of space per child indoors and a minimum of
seventy-five square feet [6.97 square meters| of play space
per child outdoors. Indoor space considered must exclude
bathrooms, pantries, passageways leading to outdoor exits, and
areas occupied by furniture or appliances that children should
not play on or under.

The home must be clean and maintained to protect the health

and safety of children. The home and outdoor play area must
be free of clutter, accumulation of refuse, standing water,
unprotected wells, debris, attractive nuisances, and other
health and safety hazards. Rubbish and garbage must be
regularly removed.

There must be adequate heating, ventilation, humidity, and

lighting for the comfort and protection of the health of the
children.

The home must be equipped with at least one working smoke

detector per floor used by the children and one fire
extinguisher per home.

Elevated areas, including stairs or porches must have railings

and safety gates, where necessary, to prevent falls.

The home must have a drinking water supply from an approved

community water system. If water is from another source, a
sample must be tested and approved by the state department of
health.

Each child shall have a comfortable and clean place to sleep

or rest and an individual blanket. The floor may be used only
when carpeted or padded, warm, and free from drafts. A child
who is in care between the hours of eight p.m. and six a.m.
shall have an individual sleeping place. Children under
twelve months of age and any child unable to walk unassisted
shall sleep in a crib with a firm mattress, or playpen.
Caregivers shall not place children under the developmental or
chronological age of thirty-six months on waterbeds.

Exterior play areas in close proximity to busy streets and

other unsafe areas must be contained, fenced, or have natural
barriers to restrict children from unsafe areas.

Potential hazards, including gquns, household cleaning

chemicals, uninsulated wires, medicines, poisonous plants, and
open stairways must not be accessible to young children. Guns
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10.

must be kept in Tlocked storage, separate from ammunition.
Trigger locks must be used.

Indoor and outdoor equipment, toys, and supplies must be safe,

11.

strong, nontoxic, and in good repair.

Doors and pathways must not be blocked.

12,

The home must have a working telephone.

13,

The home must have an indoor bathroom with a toilet and

14.

plumbing.

The home must have hot and cold running water. Hot water

15

heaters must have a tempering valve.

If the fire, safety, health, or sanitation of the home appears

16.

guestionable, the department or county agency may require the
provider to obtain an appropriate inspection from the
appropriate fire authority or environmental health
practitioner, and to submit the results of the inspection to
the county agency. Fire and safety inspections are required
for all initially licensed family child care homes which are
manufactured or in mobile homes, in apartment buildings, those
providing care to children in basements, and homes that have

‘alternate heating devices, including woodburning  stoves,

propane heaters, or fireplaces. Any fees for inspection are
the family child care home provider's responsibility. Any
problems found must be corrected.

Steps and walkways must be kept free from accumulations of

17.

water, ice, snow, or debris.

Combustible materials must be kept away from light bulbs and

18.

other heat sources.

Soiled or wet disposable diapers must be stored in a sanitary,

History:

airtight container until removed from the home and disposed
of.

Effective July 1, 1996.

General Authority: NDCC 50-11.1-04, 50-11.1-08
Law Implemented: NDCC 50-11.1-04, 50-11.1-08, 50-11.1-09

75-03-08-06.7. Admission procedures.

L

The provider shall request a preadmission visit with the child

and the child's parents to acquaint the child and the parent
with the home and its surroundings, the other children, and
the family child care provider.
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The provider shall inform parents about the child care

program, places, and times of special activities outside the
home, policies, and emergency procedures, and discuss
information concerning the child to identify and accommodate
the child's needs. An explanation of how accidents and
illnesses will be dealt with must be provided, as well as
methods of discipline and developmentally appropriate
techniques to be used.

Parents shall be notified of the payment rates and the time of

payment.

The provider shall regularly offer parents opportunities to

observe the children at any time while in care.

The parents shall present a licensed health practitioner's

History:

statement, based upon a health assessment, or a health
assessment statement completed by the parents at the time of
the child's initial enrollment. No more than six months may
have elapsed between the date the health assessment was
completed and the date of initial enrollment. The statement
must indicate any special precautions for diet, medication, or
activity. This statement must serve as evidence that a child
is physically able to take part in the child care program.
The statement for each child must be completed annually.

Effective July 1, 1996.

General Authority: NDCC 50-11.1-04, 50-11.1-08
Law Implemented: NDCC 50-11.1-04, 50-11.1-08, 50-11.1-09

75-03-08-06.8. Program requirements.

1.

The family child care provider shall have a program of daily

individual and small group activities appropriate to the ages
and needs of the children in the family child care home. The
program must include activities which foster sound social,
intellectual, emotional, and physical growth, developed with
discussion and consultation with parents as to their
children's needs.

The program must be designed with intervals of stimulation and

relaxation, and a balance between periods of active play and
quiet play or rest. The daily routine must foster the
development of good health habits and self-discipline,
adequate indoor and outdoor play, rest, and sleep, with
sufficient time and opportunities for various experiences.

The program must provide a variety of educational experiences

for all ages of children served with an adequate supply of
safe play equipment, toys, and materials for indoor and
outdoor activity.
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Areas used for napping must provide an opportunity for

History:

undisturbed rest. Napping schedules must be set for children
according to the children's ages, needs, and the parent's
wishes.

Effective July 1, 1996.

General Authority: NDCC 50-11.1-04, 50-11.1-08
Law Implemented: NDCC 50-11.1-04, 50-11.1-08, 50-11.1-09

75-03-08-06.9. Nutrition. Children shall be served a nutritious

morning and afternoon snack and, if the parent does not provide a sack

lunch, a nourishing lunch, and:

L,

Children in care for more than three hours during the time

cited above shall receive either a snack or lunch, whichever
is appropriate to that time of day;

Children in care during any normal mealtime hour shall be

served food appropriate to that time of the day; and

Children 1in care after school who have not had any food since

History:

Tunch shall be provided with a snack.

Effective July 1, 1996.

General Authority: NDCC 50-11.1-04, 50-11.1-08
Law Implemented: NDCC 50-11.1-04, 50-11.1-08, 50-11.1-09

75-03-08-06.10. Health protection.

1

Children shall have received all immunizations appropriate for

the child's age, as prescribed by the state department of
health.

Family child care providers shall be certified or trained in a

department-approved program to provide first aid. At Jleast
one staff member or caregiver must meet the current basic
cardiopulmonary resuscitation certification requirements of
the American heart association, American red cross, or other
similar cardiopulmonary resuscitation certification programs
approved by the department.

Caregivers shall wash their hands before preparing or serving

meals, after diapering, after using toilet facilities, and
after any other procedure that contaminates their hands. Hand
soap and towels must be available at each lavatory. Clean
towels must be provided daily.

The family child care provider shall have on file a statement,

signed by the child's parents, authorizing emergency medical
care for each child.
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Sufficient first aid supplies must be available for minor

emergencies.

The family child care provider shall have plans to respond to

ilIness and emergencies, including evacuation in case of fire,
serious injury, and ingestion of poison.

The family child care provider shall designate at least one

individual who may be called upon for child care assistance in
emergencies.

The family child care provider shall develop plans to respond

to minor illnesses when children can be cared for in the

provider's home.

If children in care require medication, the caregiver shall

10.

secure and follow proper instruction as to the administration

of medication. Medications must be stored in an area

inaccessible to children. Medications stored in a

refrigerator must be stored collectively in a spillproof

container.

The family child care provider shall release a child only to

11.

the child's parent, guardian, or individual in loco parentis,

or to an individual authorized, in writing, to take the child

from the child care home.

No child shall be allowed to play outdoors without clothing

12,

appropriate for the climatic conditions.

No child shall be bathed, permitted to use a wading pool, or

13.

to play outdoors without adequate supervision.

Children's personal items, including combs, brushes,

14.

pacifiers, and toothbrushes must be individually identified

and stored in a sanitary manner.

There must be a designated cleanable diapering area in the

15,

home if children requiring diapering are in care. Diapers
must be changed promptly when needed and in a sanitary manner.
Cloth diapers are not to be used in a family child care home.

The standard for pets:

a. All pets must be approved by an environmental health
practitioner;

b. All pets must be properly restricted and maintained;

c. The feeding and care of pets must be performed only by
nonfood preparation staff; and
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History:

d.

Nondomestic animals such as skunks, opossum, or raccoons

are prohibited.

Effective July 1, 1996.

General Authority: NDCC 50-11.1-04, 50-11.1-08
Law Implemented: NDCC 50-11.1-04, 50-11.1-08, 50-11.1-09

75-03-08-06.11. Records.

Ls

A copy of the current standards for family child care homes

shall be kept in the premises.

The family child care provider shall maintain the following

records:

a.

The child's full name, birthdate, current home address,

names of the child's parents or Tlegal guardian and the
business and home telephone numbers where those
individuals can be reached;

b. A health assessment statement completed annually by the
child's parent or a licensed health practitioner;

c. A written statement from the parents or legal guardian
authorizing emergency medical care;

d. Names and telephone numbers of individuals authorized to
take the child from the family child care home; and

e. Verification that the child has received all immunizations

ATl

appropriate for the child's age, as prescribed by the
state department of health, unless the child is a drop-in
or school aged.

records which are maintained with respect to children

receiving child care services, must be deemed confidential,

and access must be Tlimited to the provider, the provider's

staff, parents, and to the following:

a.

Authorized county agency and department representatives;

b.

Individuals having a definite interest in the well-being

of the child concerned and who, in the judgment of the
department, are in a position to serve the child's
interests should that be necessary; and
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c. Individuals who possess a written authorization from the
child's parent.

History: Effective July 1, 1996.
General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-04, 50-11.1-07

75-03-08-06.12. Discipline. Discipline must be constructive or
educational in nature and may include diversion, separation from the
problem situation, talk with the child about the situation, praise for
appropriate behavior, and gentle physical restraint, such as holding.
Children may not be subjected to physical harm or humiliation.
Disregard of any of the following disciplinary rules or any disciplinary
measure resulting in physical or emotional injury or abuse to any child
is grounds for denial or revocation.

1. No child may be punched, spanked, shaken, pinched, bitten,
roughly handled, or struck by the caretaker or any other adult
in the facility.

2. Authority to discipline may not be delegated to or be
accomplished by children.

3. Separation, when used as discipline, must be brief and
appropriate to the child's age and circumstances, and the
child must be in a safe, 1ighted, well-ventilated room within
hearing of an adult. No child may be isolated in a locked
room or closet.

4. No child may be physically punished for lapses in toilet
training.

5. Verbal abuse or derogatory remarks about the child, the
child's family, race, religion, or profane, threatening,
unduly Toud or abusive language may not be used when
addressing children or in the presence of children.

6. No child may be force-fed, unless medically prescribed and
administered under a physician's care. '

7. Deprivation of meals may not be used as a form of discipline.

History: Effective July 1, 1996.
General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-04, 50-11.1-07

75-03-08-06.13. Minimum standards for provision of
transportation.

1. The operator shall establish a written policy governing the
transportation of children to and from the child care center,
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if the center provides transportation. Such a policy must
specify who is to provide transportation and how parental
permission is to be obtained for special field trips and
related activities which occur outside the child care center.
When the child care center provides transportation, the
operator shall inform the parents of any insurance coverage on
the vehicles. Any vehicle used for transporting children must
be in safe operating condition and in compliance with state
and Tocal laws.

2. When transportation is provided by a child care center,
children shall be protected by adequate staff supervision,
safety precautions, and liability and medical insurance.

a. Child and staff ratios must be maintained to assure the
safety of children while being transported.

b. No child shall be left unattended in a vehicle.

3. Children shall be instructed in safe transportation conduct as
appropriate to their age and stage of development.

4. The driver shall be in compliance with all relevant state and
local laws.

History: Effective July 1, 1996.
General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-01, 50-11.1-04

75-03-08-07. Family child care home 1license. The right to
operate a licensed family child care home is dependent upon continuing
compliance with the applicable provisions of North Dakota Century Code
chapter 50-11.1 and the applicable standards contained in this chapter.

History: Effective December 1, 1981; amended effective July 1, 1996.
General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-04, 50-11.1-07

75-03-08-07.1. Effect of conviction on licensure. No license may
be issued to any individual, nor may any such previously issued license
be renewed, unless the applicant files a sworn statement upon
application showing the following standards:

1. The applicant for licensure may not have been found guilty of
or pled quilty to a felony or an offense contained in North
Dakota Century Code chapters 12.1-11, perjury - falsification
- breach of duty; 12.1-12, bribery - unlawful influence of
public servants; 12.1-16, homicide; 12.1-17, assaults -
threats - coercion; 12.1-18, kidnapping; 12.1-20, sex
offenses; 12.1-21, damaging property or public services;
12.1-22, robbery - breaking and entering offenses; 12.1-23,
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theft and related offenses; 12.1-24, forgery and
counterfeiting; 12.1-27.1, obscenity control; 12.1-27.2,
sexual performances by children; 12.1-29, prostitution; and
12.1-31, disorderly conduct - usury - tobacco to minors.
Conviction of violation of other states' statutes that pertain
to criminal acts that require the same elements as North
Dakota statutes but may have different names must carry the
same weight in the Ticensure decision as does conviction for
violation of North Dakota statutes.

2. The applicant must be issued a license, even if the applicant
has pled quilty to or been found guilty of a felony or an
offense under subsection 1, if the department determines the
felony or offense does not have a direct bearing upon the
applicant's ability to serve the public as an early childhood
services family child care home provider or the department
determines the appointment is sufficiently rehabilitated.

History: Effective July 1, 1996.
General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-06.1

75-03-08-07.2. Child abuse and neglect determinations. If a
probable cause determination or a decision that services are required
" under North Dakota Century Code chapter 50-25.1 exists, indicating that
any child has been abused or neglected by a caregiver or a family child
care provider, the individual shall furnish information satisfactory to
the department, from which the department can determine the caregiver's
current ability to provide care free of abuse and neglect. The
determination of current ability must be furnished to the family child
care provider and to the regional director of the human service center
or _the regional director's designee for consideration and action on the
family child care home license.

History: Effective July 1, 1996.
General Authority: NDCC 50-11.1-04, 50-11.1-08
Law Implemented: NDCC 50-11.1-04, 50-11.1-08, 50-11.1-09

75-03-08-09. Allowable time periods for correction of
deficiencies.

1. Deficiencies noted in a correction order must be made
according to the following time periods:

a. For a violation of section 75-03-08-06.1, subsections 2
and 7 of section 75-03-08-06.6, and of section
75-03-08-06.12, the department shall require correction
within twenty-four hours.

b. For a deficiency that requires an inspection by a state
fire marshal or local fire department authority pursuant
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to section 75-03-11.1-19, a period of sixty days to
correct the deficiency is allowed.

c. For a deficiency that requires substantial building
remodeling, construction, or change, a period of sixty
days to correct the deficiency is allowed.

d. For all other deficiencies, a period of twenty days to
correct the deficiency is allowed.

All time periods must commence with the date of receipt of the

correction order by the licensee.

The regional supervisor of early childhood program 1icensing

shall have the authority to grant extensions of additional
time to correct deficiencies, up to a period of one-half the
original . lowable time allotted, to correct the deficiency.
These extensions may be granted upon application by the
licensee, upon a showing that the need for the extension is
created by unforeseeable circumstances and that the licensee
has deligently pursued the correction of the deficiency.

The provider shall provide the county with written notice of

History:

completion of the correction order action. The correction
order must be considered to be effective until the county
receives the notice.

Effective July 1, 1996.

General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-07.2

75-03-08-10. Fiscal sanctions.

L.

A violation of subsections 1, 2, and 9 of section

75-03-08-06.6; subsection 3 of section 75-03-08-06.10; and
section 75-03-08-06.12 results in the licensee being assessed
a fiscal sanction of twenty-five dollars per day for
noncompliance after the allowable time for correction of
deficiencies ends.

A violation of section 75-03-08-06.1, subsections 8 and 10 of

section 75-03-08-06.6; subsection 13 of section 75-03-08-06.10
may result in the licensee being assessed a fiscal sanction of
fifteen dollars per day for noncompliance after the allowable
time for correction of deficiencies ends.

A violation of any other section of this chapter noted in

subsection 1 or 2 may result in the licensee or registrant
being assessed a fiscal sanction of five dollars per day for
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noncompliance after the allowable time for correction of
deficiency ends.

History: Effective July 1, 1996.
General Authority: NDCC 50-11.1-07.4, 50-11.1-08
Law Implemented: NDCC 50-11.1-07.4

75-03-08-11.  Smoke-free environment. In any family child care
home, smoking is prohibited at any time while a child is receiving care.

History: Effective July 1, 1996.
General Authority: NDCC 23-12-10, 50-11.1-02.2
Law Implemented: NDCC 50-11.1-02.2

75-03-08-12. Appeals. Applicants for a license or holders of a
license have the right to appeal a decision to deny or revoke a license.
The appeal must be filed, in writing, with the department within ten
days of receipt of written notice of such a decision. Upon receipt of a
timely appeal, an administrative hearing will be conducted in the manner
prescribed by chapter 75-01-03.

History: Effective July 1, 1996.
General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-08, 50-11.1-09
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CHAPTER 75-03-09

AGENCY SYNOPSIS: In regard to proposed amendments to North Dakota
Administrative Code chapter 75-03-09, Group Child Care Early Childhood
Services, North Dakota Administrative Code chapter 75-03-11, Preschool
Educational Facilities Early Childhood Services, and North Dakota
Administrative Code chapter 75-03-11.1, School Age Child Care Center
Early Childhood Services.

The North Dakota Department of Human Services proposes amendments to
North Dakota Administrative Code chapter 75-03-09, Group Child Care
Early Childhood Services, proposed amendments to North Dakota
Administrative Code, chapter 75-03-11, Preschool Educational Facilities
Early Childhood Services, and proposed amendments to North Dakota
Administrative Code, chapter 75-03-11.1, School Age Child Care Center
Early Childhood Services. A public hearing on the rules under
consideration was held on October 11, 1995, in Bismarck, North Dakota,
and on October 12, 1995, in Fargo, North Dakota. Sixteen oral comments
and twenty-one written comments were received.

Chapter 75-03-09 sets forth standards and requirements for Group Child
Care facilities and contains nonsubstantive changes to conform the
rule's Tlanguage to present statutory usage. Section 75-03-09-06.1
incorporates new language for the effect of conviction on licensure.
Section 75-03-09-06.2 allows the department to make child abuse and
neglect determinations. Section 75-03-09-20.1 provides for a. smoke-free
environment. Section 75-03-09-27.1 restricts punishment of children.
Section 75-03-09-30 changes the caption from penalties to Fiscal
Sanctions. Section 75-03-09-31 adds language with respect to the
appeals process.

Chapter 75-03-11 proposes changes to reflect changes in departmental
general policy with respect to preschool educational facilities.
Section 75-03-11-06.1 incorporates new language for the effect of
conviction on licensure. Section 75-03-11-06.2 allows the department to
make child abuse and neglect determinations. Section 75-03-11-18.1
provides for a smoke free environment. Section 75-03-11-24.1 restricts
punishment of children. Section 75-03-11-27 delineates fiscal
sanctions. Section 75-03-11-28 adds Tlanguage with respect to the
appeals process.

Chapter 75-03-11.1 sets forth standards and requirements for School Age
Child Care Centers and contains nonsubstantive changes to conform the
rule's Tlanguage to present statutory usage. Section 75-03-11.1-27.1 is
a new section which restricts punishment of children.
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75-03-09-01. Purpose. Fhe--purpese--ef--this--chapter--is--te
establish-minimum-standards-ef-greup-chitd-care-and-te-assure-that-these
standards-are-matntained: Repealed effective July 1, 1996.

History: Effeetive-Becember-1;-198%-
General Authority: NBEE-50-11:1-68
Law Implemented: NBEE-506-11:1-01

75-03-09-02. Authority and objective. Pursuant-te-Nerth-DBaketa
Eentury-code--seetion--50-11:1-08;--the--department--may--preseribe--and
premuigate--sueh--rules--as-are-neeessary-£e-carry-oeut-the-provisiens-ef
Nerth-Baketa-Eentury-Cede-chapter-50-11:1: Repealed effective July 1,
1996.

History: Effeetive-December-1;-19814s-amended-effective-dJanuary-1;-1987-
General Authority: NBEE-56-11:1-88
Law Implemented: NBEE-56-11-1-88

75-03-09-03. Definitions. As used in this chapter:

1. "Attendance" means the total number of children present at any
one time at the home or facility.

2. "Caregiver" means any persen individual whose prime
responsibility is the provision of direct care, supervision,
and guidance to children in the child care home or facility.

3. "County agency" means the county social service board in the
county where the group child care facility is located.

4. ‘"Department" means the department of human services.

5. "Emergency designee" means an individual designated by the
group child care operator as a back-up caregiver for emergency
assistance.

6. "Group child care supervisor" means any persen individual with
the responsibility for overseeing the day-to-day operation of
a group child care program.

7. "Group child care operator" means any persen individual or
group in whom inheres the 1legal responsibility and the
administrative authority for the operation of a group child
care home or facility. The group child care operator is the
applicant for license or the Tlicensee pursuant to this
chapter.

History: Effective December 1, 1981; amended effective January 1, 1987;
July 1, 1996.
General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-02
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75-03-09-04. Effect of licensing and availability of license.

1. The issuance of a license to operate a group child care home
or facility sha}} must be evidence of compliance with the
standards contained in this chapter.

2. The current license shat} must be availabie displayed in the
premises to which it applies.

3. The license shat} must specify the maximum number of children
who may be cared for, and the home or facility shall at no
time admit a greater number of children.

History: Effective December 1, 1981; amended effective July 1, 1996.
General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-03

75-03-09-05. Denial or revocation of license.

1. A license may be denied or revoked under the terms and
conditions of North Dakota Century Code sections 50-11.1-04,
50-11.1-09, and 50-11.1-10.

2. If an action to revoke a license is appealed, the
licenseholder may continue the operation of the facility
pending the final administrative determination or until the
license expires, whichever occurs first eeeurs; provided,
however, that this subsection shall not Timit the actions the
department may take pursuant to North Dakota Century Code
section 50-11.1-12.

3. The department may revoke a license to operate a group child
care center without first issuing a correction order.

History: Effective December 1, 1981; amended effective January 1, 1987;
July 1, 1996.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-10

75-03-09-06. Application for group child care 1license. An
application for license shat} must be submitted to the county agency.
Application shat} must be made in the form and manner prescribed by the
department.

History: Effective December 1, 1981; amended effective January 1, 1987;
July 1, 1996.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-03, 50-11.1-04
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75-03-09-06.1. Effect of conviction on licensure. No license may
be issued to any individual, nor may any such previously issued license
be renewed, unless the applicant files a sworn statement upon
application showing the following standards:

1. The applicant for licensure may not have been found guilty of
or pled quilty to a felony or an offense contained in North
Dakota Century Code chapters 12.1-11, perjury - falsification
- breach of duty; 12.1-12, bribery - unlawful influence of
public servants; 12.1-16, homicide; 12.1-17, assaults -
threats - coercion; 12.1-18, kidnapping; 12.1-20, sex
offenses; 12.1-21, damaging property or public services;
12.1-22, robbery - breaking and entering offenses; 12.1-23,
theft and related offenses; 12.1-24, forgery and
counterfeiting; 12.1-27.1, obscenity control; 12.1-27.2,
sexual performances by children; 12.1-29, prostitution; and
12.1-31, disorderly conduct - wusury - tobacco to minors.
Conviction of violation of other states' statutes which
pertain to criminal acts that require the same elements as
North Dakota statutes but may have different names must carry
the same weight in the licensure decision as does conviction
for violation of North Dakota statutes.

2. The applicant must be issued a license, even if the applicant
has pled guilty to or been found guilty of a felony or an
offense under subsection 1, if the department determines the
felony or offense does not have a direct bearing upon the
applicant's ability to serve the public as an early childhood
services group child care facility provider or the department
determines the applicant is sufficiently rehabilitated.

History: Effective July 1, 1996.
General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-06.1

75-03-09-06.2. Child abuse and neglect determinations. If a
probable cause determination or a decision that services are required
under North Dakota Century Code chapter 50-25.1 exists, indicating that
any child has been abused or neglected by a caregiver or an operator,
the individual shall furnish information satisfactory to the department,
from which the department can determine the caregiver's current ability
to provide care free of abuse and neglect. The determination of current
ability must be furnished to the group child care provider and to the
regional director of the human service center or the regional director's
designee for consideration and action on the group child care license.

History: Effective July 1, 1996.
General Authority: NDCC 50-11.1-04, 50-11.1-08
Law Implemented: NDCC 50-11.1-04, 50-11.1-08, 50-11.1-09
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75-03-09-07. Nontransferability of license. The license shaiil
must be nontransferable and skat} must be valid only on the premises
indicated on the license. A new application for a license must be filed
by a Ticensed home or facility upon change of operator or location.

History: Effective December 1, 1981; amended effective July 1, 1996.
General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-03, 50-11.1-04

75-03-09-08. Provisional license.

1. A group child care operator who applies for a license for a
newly opened home or facility, or for a home or facility
previously licensed, where the home or facility fails to
comply with all applicable standards and regulations of the
department, may, at the discretion of the regional director of
the human service center or his the regional director's
designee, be issued a provisional license.

2. A provisional license shat} must:

a. Prominently state that the home or facility has failed to
comply with all applicable standards and regulations of
the department:;

b. State that the items of noncompliance are set forth on a
document available upon request made to the home or
facility's operator or supervisor:;

c. Expire at a set date, not to exceed six months from the
date of issuance:; and

d. Be exchanged for an unrestricted license, which wil}-bear
bears the same date as the provisional Tlicense, upon
demonstrating compliance, satisfactory to the department,
with all applicable standards and regulations.

3. A provisional license shat} may be issued only to an applicant
who has, in writing, waived:

a. The right to a written statement of charges as to the
reasons for the denial of an unrestricted license; and

b. The right to an administrative hearing, in the manner
provided in North Dakota Century Code chapter 28-32,
concerning the nonissuance of an unrestricted license
either at the time of application or during the period of
operation under a provisional license.

4. Any provisional license issued shai}? must be accompanied by a
written statement of violations signed by the regional
director of the human service center or kis the regional
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director's designee and;-in-writings; acknowledged in _writing
by the operator.

Subject to the exceptions contained in this section, a
provisional license entitles #ts the holder to all the rights
and privileges afforded the holder of an unrestricted license.

The department shall not issue a provisional license if the

facility is in violation of section 75-03-09-19 or
75-03-09-20.

The operator must prominently display the provisional license.

The operator must provide parents notice that the facility is

History:

operating on a provisional license and the basis for the

provisional license.

Effective December 1, 1981; amended effective January 1, 1987;

July 1, 1996.
General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-07, 50-11.1-07.2, 50-11.1-08

75-03-09-09. Minimum qualifications and duties of operator.

1.

The operator of a group child care home or facility is
responsible to the department for compliance with requirements
set forth in the standards.

The operator may be any individual, group, agency,
association, or organization legally responsible for the
operation of the home or facility.

The operator shall ensure that all standards are complied with
and shall:

a. Be responsible for establishing the child care program=;

b. Make application for a license for each home or facility
operated:;

c. Outline a written plan and policies for the operation of
each home or facility=;

d. Notify the county agency of any major changes in the

operation or in the ownership or governing body of the
home or facility and of any staff or caregiver changes=;

e. Maintain required records=;
f. Be responsible for all persens individuals who provide

child care in the home or facility and for having an
emergency designee for back-up emergency assistance:;
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Ensure safe care for the children in the home or facilitys
1¥-there-exists-a-prebable-cause-determinatien-under-Nerth
Baketa--century--cede--chapter-50-25-1-indicating-that-any
eh+}d-has-been-abused-er-neglected-by-a--caregiver;--greup
eh#ld--eare--superviser;--er--employee--whe--has-aeeess-£e
ehildren;---the---persen---shal}---furnish----infermatiens
satisfactory--to-the-department;-from-which-the-department
cean-determine-the-persenis-edrrent-ability-te-provide-care
free--of--abuse--er-neglect:--Fhe-determination-ef-eurrent
ability-will-be-furnished--te--the--operater--and--te--the
regienat--director--of--the--human--service--eenter-or-his
desigree-for-consideratien-and-aetion-en--the--1icense--or
}icense-apptication:;

Ensure that the home or facility is sufficiently staffed
at all times to meet the ehildfstaff child and staff
ratios for children in attendance and that no more
children than the licensed capacity be served at any one
times;

Request preadmission visits for children and their parents
in order that the facility's program, fees, operating
policies, and procedures can be viewed and discussed.
Information concerning the child shal} must be shared se
that to identify and accommodate the child's needs ean-be
tdentified--and--accommedated. An explanation of how
accidents and illnesses wiii may be dealt with skat} must
be provided as well as methods of discipline and ehiid
management develop  mentally appropriate guidance
techniques to be used:;

Ensure that parents of each enrollee are notified of the
fees to be paid, methods of payment, and policies
regarding delinquency of fees=;

Regularly offer parents opportunities to observe their
children at any time while in care=;

Provide parents, upon request, any progress reports on
their individual child or children and the compliance of
the home or facility with standards contained in this
chapter=z;

Provide parents with the name of the home or facility's
operator, the group child care supervisor, and the
emergency designees;

Report any suspected child abuse or neglect as required by
North Dakota Century Code chapter 50-25.1 and develop a
procedure to handle this reporting for all caregivers in
the home or facility=;
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0. Develop and follow a procedure for accountability when a
child fails to arrive for the program; and

p. Ensure that there is, at all times when children are
receiving care, a staff member on duty who meets current
certification requirements in basic cardiopulmonary
resuscitation by the American heart association, American
red cross, or other similar cardiopulmonary resuscitation
training programs and in first aid training approved by
the department. Substitute staff who provide services of
four hours or less are exempted from this requirement.
Reqgularly used substitute staff are required to comply
with this requirement.

4. If the operator of the group child care home or facility is
also the group child care supervisor, the operator must also
meet the qualifications of the supervisor set forth in section
75-03-09-10.

5. The operator shall report to the county director or the county
director's designee the death or serious accident or illness
requiring hospitalization of a child who dies, is injured, or
becomes seriously i1l while in the care of the facility.

6. For each new staff member hired, the operator must submit a
self-certification form completed by the new staff member to
the department within five working days of the staff member's

first day.

7. The operator shall provide information on carecheck to
parents.

History: Effective December 1, 1981; amended effective July 1, 1984;
January 1, 1987; January 1, 1989; July 1, 1996.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-04

75-03-09-10. Minimum qualifications of group child care
supervisor.

1. A group child care supervisor shall be an adult of good mental
and physical health, capable of mature judgment, and
possessing knowledge and experience in management and
interpersonal relationships.

2. The supervisor shall meet at 1least one of the following
qualifications, in addition to those set out in subsection 1:

a. A bachelor's degree in the field of early childhood
educationsz;
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b. A bachelor's degree with at least twelve semester hours or
fifteen quarter hours in child development, child
psychology, or fields directly related thereto:;

c. An associate ef--arts degree in the field of early
childhood development-:;

d. Certification as a child development associate or similar
status where such a local, state, or federal certification
program exists=z;

e. Certification from a Montessori teacher training programs;

f. A minimum of one year's exclusive experience as a
registered or licensed child care provider with positive
references from at least two parents whose children were
in the provider's cares;

g. A high school degree or equivalency with certification of
completion in a secondary occupational child care program
and at Tleast one year's experience working with young
children, with references from at least two persons who
either had their children in the provider's care or
instructed the provider in child care programmings;

h. A minimum of one year's exclusive experience providing
care to three or more preschool age children, with
positive references from at 1least two parents whose
children were in the provider's care:; or

i. Qualification under regulations in force and effect for
child care center directors prior to July 1, 1981.

The group child care supervisor shall have current
certification in basic cardiopulmonary resuscitation by the
American heart association, American red cross, or other
similar cardiopulmonary resuscitation programs that are
approved by the department and shall be certified in the
provision of first aid or a first-aid training program
approved by the department. The effective date of this
subsection is duty-1;-1987 January 1, 1997.

The group child care supervisor shall certify attendance at a
minimum of s#x ten hours of county-approved training related
to child care annually.
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5. The group child care supervisor must be physically present in
the home or facility no less than sixty percent of the time
when children are in care.

History: Effective December 1, 1981; amended effective January 1, 1987;
July 1, 1996.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-04

75-03-09-11.  Duties of group child care supervisor. The
supervisor shall, coextensive with the operator:

1. Be responsible for child care planning, supervision, and
activity-; and

2. Ensure that caregivers and children under the age of eighteen
shall have adult supervision in the home or facility at all
times.

History: Effective December 1, 1981; amended effective July 1, 1996.
General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-04

75-03-09-12. Minimum qualifications for all caregivers.
Caregivers shall:

1. Be at 1least fourteen years of age, er;-if-a-member-ef-the
immediate-family-of-the-group-ehild--eare--superviser;--be--at
least--twelve--years--ef-age; provided that any employee under
age sixteen has written parental consent for such employment,
and the employment arrangements are in conformance with North
Dakota Century Code chapter 34-07:;

2. Be mentally, physically, and emotionally able to provide
adequate care for the children in the caregiver's charge:;

3. Receive orientation related to <child care, emergency
procedures, special needs of children in care, and program
activities during the first week of caregiving:;

4. Not use any drugs or alcoholic beverages, except for medical
purposes, while children are in cares;

5. At no time place a child or children in an environment that
would be harmful or dangerous to their a child's physical or
emotional health=;

6. Certify attendance at county-approved training related to
child care annually.
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a. A caregiver working thirty to forty hours per week shall
certify a minimum of feuwr eight hours of training

annually.

b. A caregiver working twenty to thirty hours per week shall
certify a minimum of three six hours of county-approved
training annually.

c. A caregiver working ten to twenty hours per week shall
certify a minimum of twe four hours of county-approved
training annually.

d. A caregiver working less than ten hours per week shall

certify attendance at a minimum of ere-keur two hours of
county-approved training annually.

History: Effective December 1, 1981; amended effective January 1, 1987;
July 1, 1996.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-04

75-03-09-13. Minimum health requirements for all caregivers.

1. All staff and volunteers shall furnish documentation of a
negative tuberculosis test prior to the first day of

employment.

A1l caregivers shall certify, within thirty five days of
licensing, that they do not have health problems that would
interfere with their functioning as child caregivers or that
would be detrimental to the health of the children or other
staff.

b

2z 3. There shat} must be provision for adequate substitution for
child caregivers who are too i1l to function effectively or
who present a serious health hazard to others in the child
care program.

3: 4. If the physical or mental health of the operator, supervisor,
or a caregiver appears questionable, the department or county
agency may require the individual to present evidence of such
capabilities, based on a formal evaluation. Where
appropriate, the department may arrange for an evaluation
through the use of professional staff with the caregiver
signing a release authorizing the use of the evaluation
results for licensing purposes. Any costs for evaluations
needed are to be borne by the caregiver.

History: Effective December 1, 1981; amended effective January 1, 1987;
July 1, 1996.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-04
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75-03-09-14. Group child <care minimum state staffing
requirements.

1.

The number of staff members and their utilizatiem use shall
reflect program requirements, individual differences in the
needs of the children enrolled, and shall permit flexible
groupings where necessary.

The minimum ratio of caregivers or program staff to children
in group child care programs skha}} must be:

a. €Ehildeen If all children in care are children less than
twenty-four months of age, one staff per member may care
for four children:;

b. €Rildren If all children in care are children twenty-four
months of age to thirty-six months of age, one staff per
member may care for five children:;

c. €hiitdren If all children in care are children thirty-six
months of age to four years of age, one staff per member
may care for seven children=;

d. €hildren If all children in care are children four years
of age to five years of age, one staff per member may care
for ten children:;

e. Ehildren If all children in care are children five years
of age to six years of age, one staff per member may care
for twelve children:;

f. €hildren If all children in care are children six to
twelve years of age, one staff per member may care for
eighteen childrenz; and

g. If children in care are of mixed age categories, the staff
to child ratio is calculated in accordance with
subsection 5.

When a child is in care with a mentally handicapping
condition, and requires more than usual care, the evaluated
developmental age level, rather than the chronological age of
the child, sha#} must be used in determining appropriate staff
ratios.

Children with special conditions requiring more than usual
care and supervision must have provided to them adequate care
and supervision without adversely affecting care provided to
the remaining children in the home or facility.

In each age category, the number of children is divided by the

corresponding ratio number and carried to the nearest
hundredths. To determine the number of caregivers necessary
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at any given time, numbers of caregivers for all age
categories are added, and any fractional caregiver count is
then rounded to the next highest whole number whenever the
fractional caregiver count amounts to thirty-five hundredths
or more. If lower than thirty-five hundredths, the fractional
amount is dropped.

Children using the licensed facility for a McGruff safe house

History:

or block house during an emergency shall not be counted in the
facility's ratio.

Effective December 1, 1981; amended effective January 1, 1987;

July 1, 1996.

General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-02, 50-11.1-02.1, 54-12-20

75-03-09-15. Minimum records for each enrolled child. The
following records skal} must be kept and maintained for each child:

1.
2

The child's full name, birthdate, and current home address=;

The names ard, addresses, home and business telephone numbers
of the parents or other persons legally responsible for the

childs-as-wet}-as-their-heme-and-business-tetephene-numberss;

Names and telephone numbers of persons who can assume
responsibility for the child if the person legally responsible
for the child cannot be reached immediately in an emergency=;

The written consent of a parent or legally responsible party
for emergency care shat} must also be obtained:;

Names and telephone numbers of persons authorized to take the
child from the group home or facility=;

Verification that the child has received all immunizations
appropriate for the child's age, as prescribed by the North
Dakota state department of health anrd---eenselidated
}aberateries, unless the child is a drop-in or school aged:;
and

A }iecensed-health-practitioneris-statement-based-upen-a-heatth
assessment-er-a health assessment statement completed by the
parent shal} must be obtained at the time of initial
enrolIiment of the child. Ne-mere-tRhan-six-menrths--sha}i--have
elapsed--between--the-date-the-health-assessment-was-compieted
and-the-date-ef-initiat-enretiment: The health assessment
statement shai}? must indicate any special precautions for
diet, medication, or activity. This statement shall serve as
evidence that a child is physically able to take part in the
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child care program. The statement for each child must be
completed annually.

History: Effective December 1, 1981; amended effective January 1, 1987;
July 1, 1996.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-04, 50-11.1-07

75-03-09-16. Confidentiality of child's records. Information
pertaining to the admission, progress, health, or discharge of a child
shatt must be confidential and access shal} must be limited to staff and
parents, and to the following:

1. Authorized county agency and department representatives:;

2. Persens Individuals having a definite interest in the
well-being of the child or children concerned and who, in the
judgment of the department, are in a position to serve their
interests should that be necessary:; and

3. Persens Individuals who possess a written authorization from
the child's parent. The group child care home or facility
shall have a release of information form available and shall
have such forms signed prior to the release of information.

History: Effective December 1, 1981; amended effective January 1, 1987;
July 1, 1996.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-07

75-03-09-17. Minimum provisions regarding emergency care for
children. The supervisor shall have plans to respond to illness and to
emergencies including burns, serious injury, and ingestion of poison.
Parents of enrollees shall be advised of these plans. The following
provisions shatt must be made:

1. All caregivers shall be familiar with emergency first aid
techniques=;

2. Emergency response procedures shat} must be established:;

3. At least one working flashlight ska}} must be immediately
availablex;

4. Sufficient first aid supplies shai} must be available for
minor emergencies and kept in a designated location, se-as--te
be inaccessible to children, yet readily accessible to
caregiversz;

5. The home or center shall have a telephone:;
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History:

Plans shat} must be made to respond to minor illnesses when
children can be cared for in the home or facility. Medical
consultation shat} must be available regarding special care
and medications=;

If children in the home or facility require medication,
written permission to dispense medication must be obtained
from the parent, and proper instructions as--te for the
administration of sueh the medication shatt must be given by
the parent or physician.

a. Any medication prescribed by a physician shai} must be
accompanied by the doctor's written instructions as to its
dosage and storage, and labeled with the child's name and
date.

b. All medication shai} must be kept in secure storage away
from food items and out of the reach of children.

c. A written record of the administration of medication to
each child must be kept. Records must include the time
and date of each administration, the dosage, the name of
the staff member administering the medication, and the
name of the child. Completed medication records must be
included in the child's record.

A supervised temporary isolation area sha}} must be provided
for a child who is too i11 to remain in the group, or who has
an infectious or contagious disease, and the following
procedures shatt must be followed when sueh those signs or
symptoms are observed:

a. Parents shall be notified immediately-; and

b. First aid shat} must be provided and medical care shaii
must be sought, as necessary.

Provisions shat} must be made to provide emergency
transportation. When a child is brought to another place for
emergency care, the child shall be accompanied by an adult who
shall remain with the child until medical personnel assume the
responsibility for the child's care and until the parent or
responsible party arrives.

Effective December 1, 1981; amended effective January 1, 1987;

July 1, 1996.

General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-01, 50-11.1-04

75-03-09-19. Fire inspections.
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History:

Annual fire inspections must be completed by local or state
fire authorities on all facilities in which care is provided
to seven or more children who are not members of the immediate
family of the group child care operator and upon facilities
providing for any number of children in homes which are
manufactured or mobile homes, in apartment buildings, in
basements, and in homes that have alternative heating devices
sueh-as, including woodburning stoves, propane heaters, or
fireplaces. The operator shall have corrected any code
violations noted by the fire inspector and shall file reports
of such inspections with the county agency.

The home or center shall provide:

a. The local fire inspector's written statement of compliance
with the local fire code, if there is one;

b. The Tocal fire inspector's written statement that the home
or facility has been inspected and that the inspector is
satisfied that it meets minimum fire and safety standards
for the facility; or

c. A written statement from an appropriate fire official that
the home or center meets the minimum fire and safety
standards adopted by the state fire marshal.

Fire evacuation drills skal} must be performed in accordance
with the local fire department's guidelines.

The facility shall be equipped with sufficient smoke detectors
and fire extinguishers, as recommended by the local fire
department.

Effective December 1, 1981; amended effective January 1, 1987;

September 1, 1990; July 1, 1996.
General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-01, 50-11.1-04, 50-11.1-07, 50-11.1-08

75-03-09-20. Minimum sanitation and safety requirements.

i

Facilities other than an occupied private residence with
license capabilities of thirteen to eighteen children must
have an annual health and sanitation inspection completed by
an environmental health practitioner. [If the health or
sanitation of a home or facility appears questionable, the
department or county agency may require the operator to obtain
a sanitation inspection by an environmental health
practitioner. Results of the inspection must be submitted to
the county agency and any problems found must be corrected.

Group child care home or facility bathroom lavatories,
toilets, tables, chairs, and floors must be cleaned daily.
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10.

11,

12.

13.
14.

Cots and mats, if wused, must be maintained in a clean,
sanitary condition.

The home or facility's building, grounds, and equipment shall
be located, cleaned, and maintained to protect the health and
safety of children. Routine maintenance and cleaning
procedures shatt must be established to protect the health of
the children and the caregivers.

Caregivers shall wash hands before meals and after using
toilet facilities.

Indoor and outdoor equipment, toys, and supplies must be safe,
strong, nontoxic, and in good repair. All toys must be easily
cleanable and must be cleaned and sanitized on a routine
basis.

The home or facility's ground areas shaii must be free from
accumulations of refuse, standing water, unprotected wells,
debris, flammable material, and other health and safety
hazards or attractive nuisances.

Garbage shat} must be kept away from areas used by children
and kept in containers with tight 1ids, made of noncombustible
materials. Open burning shat} must not be permitted.

Exterior play areas in close proximity to busy streets and
other unsafe areas which are used by the children shat} must
be contained, fenced, or have natural barriers to restrict
children from unsafe areas.

Potentially hazardous items sueh---as, including guns,
uninsulated wires, and poisonous plants must not be accessible
to young children. Guns must be kept in locked storage
separate from ammunition. Trigger locks must be used.

Indoor floors and steps shat} must not be slippery or have
splinters. All steps and walkways shat? must be kept free
from accumulations of water, ice, er snow, or debris.

Elevated areas sueh-as, including stairs or porches shait must
have railings and approved safety gates, where necessary, to
prevent falls.

The operator shall take steps to keep the home or facility
free of insects and rodents. Chemicals for insect and rodent
control shat} must not be applied in areas accessible to
children when children are present in the facility.

Doors and pathways skhat} must not be blocked.

A1} The operator must properly shield all light bulbs in areas
used by children must-be-preperiy-shielded.
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15.

16.

17,

18.

19.

20.

21.

A}} The operator must keep all combustible materials must-be
kept away from light bulbs and other heat sources.

There-must-be The facility shall provide adequate ventilation,
heating, humidity, and Tighting for the comfort and protection
of the health of the children.

A11 group care buildings erected before January 1, 1970, which
contain painted surfaces in a peeling, flaking, chipped, or
chewed condition in any area where children may be present,
shall must have surfaces repainted or shat} must submit
evidence that sueh surfaces do not contain hazardous levels of
lead-bearing substances. For the purposes of this chapter,
"hazardous levels of lead-bearing substances" means any paint,
varnish, lacquer, putty, plaster, or similar coating of
structural material which contains lead or its compounds in
excess of seven-tenths, of one milligram per square centimeter,
or in excess of five-tenths of one percent in the dried film
or coating, when measured by a lead-detecting instrument
approved by the state department of health anrd-eensel}idated
laberateries.

Personal items such as combs, pacifiers, and toothbrushes must
be individually identified and stored in a sanitary manner.

Hazardous or potentially injurious or poisonous substances
must be kept in locked storage in a space designed solely for
this purpose and must be inaccessible to children. &f
medieatiens-are Medications stored in a refrigerator;--they
must be stored collectively in a spillproof container.

Caregivers and staff members shall wash hands before preparing
or serving meals, after diapering, after using toilet
facilities, and after any other procedure that contaminates
their hands.

Al}-pets-must-be-preperly-immunized:--Nendemestie-animals-sueh
as-skunks;-epessum;-oF-rFaceeen-are-prehibited:--Ne-pets-may-be
allewed--in--the-foed-service-area-during-meal-preparatien-and
serving: The standards for pets:

a. All pets must be approved by an environmental health
practitioner;

b. All pets must be properly restricted and maintained;

c. The feeding and care of pets must be performed only by
nonfood preparation staff; and

d. Nondomestic animals such as skunks, opossum, or raccoons
are prohibited.
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22. I1f wading pools are used by the home or facility, their use
must be strictly supervised. Wading pools must be cleaned
femptied} and emptied daily. A1l swimming pools must be
approved by the state department of health--and--eensetidated
}aberateriest health's division of water supply and pollution
control. Operational practices as established by the state
department of health ard--eense}idated-}aberateries must be
followed.

History: Effective December 1, 1981; amended effective January 1, 1987;
July 1, 1996.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-01, 50-11.1-04

75-03-09-20.1. Smoke-free environment. In any group child care
center, smoking is prohibited at any time while a child is receiving
care.

History: Effective July 1, 1996.
General Authority: NDCC 23-12-10, 50-11.1-02.2
Law Implemented: NDCC 50-11.1-02.2

75-03-09-21. Minimum requirements regarding space.

1. Each home or facility shall provide adequate space for all
children in attendance.

2. The group child care home or facility shall provide adequate
space, indoors and out, for the daily activities of the
children. This skat} must include a minimum of thirty-five
square feet [3.25 square meters] of indoor activity area per
child. Unused areas, bathrooms, pantries, passageways leading
to outdoor exits, and areas occupied by furniture or
appliances that children do not or should not play under or on
shall not be considered when computing minimum space. Every
child shall have daily access to at least seventy-five square
feet [6.97 square meters] of outdoor play space. If available
outdoor play space cannot accommodate the licensed capacity of
the home or facility at one time, the operator must shall have
a plan for outdoor playtimes which limits use of the play area
to its capacity, giving every child an opportunity to play
outdoors.

History: Effective December 1, 1981; amended effective January 1, 1987;
July 1, 1996.

General Authority: NDCC 50-11.1-08

Law Implemented: NDCC 50-11.1-01, 50-11.1-04

75-03-09-22. Minimum requirements for facility.
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The home or facility shall be properly Tlighted. If the
Tighting of the home or facility appears questionable, the
department or county agency may require the operator to obtain
additional lights so that a minimum of fifty foot-candles of
light is used in the areas generally used for children's
activities.

Safe and comfortable arrangements for naps for enrolled
children shat} must be provided.

a. The floor skat} may be used only when carpeted or padded,
warm, free from drafts, and when each child has an
individual blanket or sleeping mat.

b. There should be a minimum space of two feet [58.42
centimeters] between each crib or cot. Aisles between
cots and cribs skat} must be kept free of all obstructions
while they are occupied.

c. There shal} must be a room available, separate from the
nap room, where an individual child can go if they are
unable to nap, for supervised play, so as not to disrupt
the other children's rest.

d. A child who is in care between the hours of eight p.m. and
six a.m. shall have an individual sleeping place.

e. Children under twelve months of age and any child unable
to walk unassisted shall sleep in a cribs;--bed--with--side
ratls-and with a firm mattress, or a playpen with adequate
padding.

f. Caregivers shall not place children who are under the
developmental or chronological age of thirty-six months on
waterbeds.

Water supply:

a. Drinking water sha}? must be from a source which is
approved by the state department of health ard
eonselidated-}aberateries.

b. Hot and cold running water and of sufficient pressure from
an approved community system must be available in the home
or facility.

Toilet and lavatory facilities:
a. Toilet and lavatory facilities skha}} must be provided and

sha}? must be convenient to the areas used by the children
and caregivers.
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History:

b. Toilets skat} must be Tocated in rooms separate from those
used for cooking, sleeping, and eating. A minimum of one
lavatory and one flush toilet shal} must be provided for
group child care homes or facilities serving up to and
including fifteen children, excluding those children who
are not toilet trained and able to use larger toilets. In
a home or facility serving sixteen to eighteen children,
excluding those children who are not toilet trained and
able to use larger toilets, two toilets must be provided.

c. Child-sized toilet adapters or training chairs ¢, potty
chairs}-shat}, must be provided for use by children who
require them. Training chairs shal} must be emptied
promptly and thoroughly cleaned and sanitized after each
use.

d. At Teast one handwashing lavatory ska}} must be provided
per toilet room facility or diapering area.

e. Soiled or wet diapers sha}} must be stored in a sanitary,
airtight container until they--are removed and properly
disposed of preperiy.

f. Sanitary hand-drying equipment, individual cloth, or paper
towels skhat} must be provided near handwashing lavatories.

Sewage and wastewater disposal:

a. Any home or facility not on a municipal or public water
supply or wastewater disposal system must be approved by a
public health sanitarian for its sewage and wastewater
system.

b. The group home or facility must meet the requirements of
the state plumbing code, North Dakota Century Code chapter
62-03.

Effective December 1, 1981; amended effective January 1, 1987;

July 1, 1996.

General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-01, 50-11.1-04

75-03-09-23. Minimum standards for_food and nutrition.

Ls

When the operator is responsible for providing food to
children, the food supplied ska}} must meet United States
department of agriculture standards, and must be properly
prepared, sufficient in amount, varied according to diets of
the children enrolled, and served at appropriate hours.

When parents bring sack Tlunches for their children, the
operator may supplement lunches to provide nutritious and
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History:

sufficient amounts of food for children and shall provide
adequate and appropriate refrigeration and storage as
required.

Children shall be served a nutritious morning and afternoon
snack, as outlined below, and if the parent does not provide a
sack lunch, a nourishing lunch, as outlined below:

a. Children in care for more than three hours shall receive
either a snack or lunch, whichever is appropriate for the
time of the day.

b. Children in care during any normal mealtime hour shall be
served food appropriate to that time of the day.

c. Children in care after school who have not had any food
since lunch shall be provided with a snack.

Whenever the operator is responsible for providing food to
children, menus shal} must be prepared on a weekly basis and
shall be printed or written in such a manner that either the
parents, the department, or other appropriate persons may
review them.

Information provided by the children's parents as to their
eating habits, food preferences, or special needs shat} must
be considered in the feeding schedule and menus.

Children shall be served in a manner cbnnnnsurate with their
age, using appropriate dishes and eating utensils.

Children shall be encouraged to eat the food served, but shall
not be subjected to coercion or forced feeding.

Effective December 1, 1981; amended effective January 1, 1987;

July 1, 1996.
General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-01, 50-11.1-04

75-03-09-24. Program requirements.

1.

There shat} must be a program of daily activities appropriate
to the ages and needs of the children in group child care.
The general activity schedule ska}} must include activities
which foster sound social, intellectual, emotional, and
physical growth.

The program shat? must be designed with intervals of
stimulation and relaxation, and a balance between periods of
active play and quiet play or rest. The general daily routine
shat? must be written, but subject to change. %t The general
daily routine should foster the development of good health
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History:

habits and self-discipline, adequate indoor and outdoor play,
rest, and sleep, with sufficient time and opportunities for
various experiences.

The program shat} must provide children in care with
opportunities for individual and small group activities.

The program shal} must provide fer a variety of educational
experiences for all ages of children served with an adequate
supply of safe play equipment, toys, and materials for indoor
and outdoor activity. Each home or facility shall have enough
play materials and equipment so; that, at any one time, each
child in attendance can be individually involved.

Areas used for napping shall provide an opportunity for
undisturbed rest. Napping schedules should be set for
children according to their ages, needs, and parent's wishes.

At the time of enrolliment, the supervisor shall discuss with
the parents the children's habits, activities, and schedules
while at home and in school and the parent's special concern
about their past and future behavior and development. The
schedule and activities shal} must be designed to complement
and supplement the children's experiences at home or in
school.

The supervisor shall be responsible for contacting parents to
exchange information concerning the child and any concerns
about the health, development, or behavior of the child.
These concerns shat} must be communicated to parents promptly
and directly.

Personal hygiene practices appropriate for a child's age and
development skhat} must be stressed.

Each child's cultural and ethnic background and primary
language or dialect skha}} must be respected by the caregivers.

Effective December 1, 1981; amended effective July 1, 1996.

General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-01, 50-11.1-04

75-03-09-25. Specialized types of care and minimum requirements

therefor.

1.

Infant care.

a. When children from birth to twenty-four months are served,
the operator shall provide an environment which protects
the children from physical harm and one which is not so
restricted as to inhibit physical, intellectual,
emotional, and social development.
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Nonwalking children shall have the opportunity during each
day for freedom of movement, such as creeping or crawling
in a safe, clean, open, uncluttered area.

Each infant shall have an individual sleeping space. The
sheets shat} must be changed whenever they become soiled
or wet. If individual protective coverings are used for
each child to protect linens, these shal} must be
laundered at Teast weekly.

Children shall be taken out of doors or to other areas
within the home or facility for a part of each day to
provide some change of physical surroundings and to be
with other children. No child shall be confined to a crib
or playpen during the entire time at the home or facility,
unless the child is preparing to sleep or sleeping for the
duration of the care.

Each infant shall have periodic individual personal
contact and attention from an adult, such as being held,
rocked, talked to, or sung to.

Low chairs and tables or infant seats with trays shaii
must be provided for table play and mealtime for children

no longer being held for feeding. Highchairs, if used,
shat} must have a wide base and a safety strap.

Children shall never be shaken or jostled in a moderate or
severe manner.

A1l cries of infants shat} must be investigated.

Infants shall be fed or supervised individually and their
diet and pattern of feeding shall be appropriate to their
individual developmental needs.

At no time shall infants be left unattended while feeding.

If prepackaged, presterilized formula is used for each
child's feeding, any excess shat} must be discarded in a
safe, sanitary manner if it has been unrefrigerated for a
total of four or more hours.

Diapers shat} must be changed promptly when needed and in
a sanitary manner. There must be a designated diapering
area where infants must be changed on a cleanable surface
which is thoroughly cleaned with detergent after each
diapering. <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>