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OCTOBER 1989

11-02-01-04. Licensure renewal. Licenses are renewable by
January first of each year. They must be renewed on forms provided by
the board. The renewal forms must be accompanied by the renewal fee and
proof of meeting the continuing education requirements. A person who
fails to renew the person's license after two years of its expiration
date may not renew it, and it may not be restored, reissued, or
reinstated. Such persons may reapply for a new license if such persons
meet the requirements of North Dakota Century Code chapter 43-37 and
this article. An individual may be granted a second licensure only once
in a five-year period. If a person is unlicensed for a period of five
years from either holding a Jlicense or passing the examination, the
board may require that such person retake and pass the examination prior
to relicensure.

History: Amended effective May 1, 1984; October 1, 1989.
General Authority: NDCC 43-37-06
Law Implemented: NDCC 43-37-06

11-02-02-02. Code of ethics. The board subscribes to the code of
ethics of the American speech-language-hearing association as revised
January 1, 1986. This code is incorporated in the rules by reference
except that a certificate of clinical competence is not required to
practice speech-language pathology and audiology in North Dakota.

History: Effective May 1, 1984; amended effecéive October 1, 1989.
General Authority: NDCC 43-37-06
Law Implemented: NDCC 43-37-06

11-02-02-03. Unacceptable professional conduct. The following
constitute unacceptable professional conduct by a licensed audiologist
or speech-language pathologist and subject such licensee or potential
licensee to sanction:




Taking financial advantage of a client, or using one's

position within an agency to enhance one's private practice or
the private practice of others for personal gain.

Entering into any illegal acts with a client.

Participating Ty condoning, or being an accessory to

dishonesty, fraud, deceit, or misrepresentation in  the
practice of audiology or speech-language pathology.

Not providing clients with accurate and complete information

regarding the extent and nature of the services available to
them.

Convicted of a criminal act which affects the practice of the

profession. (North Dakota Century Code section 12.1-33-02.1)

Violating any federal or state confidentiality client care

requlation statutes.

Violating any federal or state discrimination statutes or

requlations.

Exploiting relationships with clients such as participating in

or soliciting sexual relationships during the time of services
and for twelve months following the termination of services.

Refusal to seek adequate and appropriate treatment for any

10.

illness or disorder which interferes with professional
functioning or ability to perform the basic expected
functions, or both, of an audiologist or speech-language
pathologist.

Using misrepresentation in the procurement of licensing as an

11,

audiologist or speech-language pathologist or  knowingly
assisting another in the procurement of licensing through
misrepresentation. Misrepresentation of professional
qualifications, certifications, accreditations, affiliation,
and employment experiences.

Failure to report through the proper channels the incompetent,

12.

unethical, or illegal practice of any licensed audiologist or
speech-language pathologist who is providing such services.

Participating in activities that constitute a conflict of

13.

professional interest and adversely affect the Tlicensee's
ability to provide audiology or speech-language pathology
services.

Violating any of the principles of ethics as listed in the

code of ethics of the American speech-language-hearing
association as revised January 1, 1986.




14. Providing any inaccurate, misleading, or false information to
the board in regard to a licensure action.

History: Effective October 1, 1989.
General Authority: NDCC 43-37-06
Law Implemented: NDCC 43-37-06, 43-37-13













DECEMBER 1989

18.5-01-01-01. History.

1.

|™

The provisions of North Dakota Century Code chapter 6-09.10
were established in 1985, setting up a credit review board to
deal with the matter of ever increasing farm foreclosures.
The board was given authority to negotiate with lenders on
behalf of farmers and to provide interest subsidies to
eligible farmers for eligible purchases, refinancing, or
redemptions of the farmer's home-quarter.

In 1987, chapter 6-09.10 was amended to consolidate the
negotiations undertaken by the board and the department of
agriculture's farm credit counseling program. North Dakota
Century Code sections 4-01-19.2 and 4-01-19.3 were repealed.

In 1987, sections 6-09.10-08.1 through 6-09.10-08.6 were added
to North Dakota Century Code chapter 6-09.10 to provide
further assistance to financially distressed farmers and small
businesses in the form of 1legal and tax assistance. Two
hundred thousand dollars were appropriated to the board to
provide such assistance under the administration and
supervision of the commissioner of agriculture and the board.

In 1989, chapter 6-09.10 was further amended. The farm credit

History:

counseling program was renamed the agricultural mediation

service. The commissioner of agriculture was given additional

authority to contract with mediators to mediate between a

farmer and a farmer's creditors.

Effective January 1, 1988; amended effective December 1, 1989.

General Authority: NDCC 28-32-02.1
Law Implemented: NDCC 28-32-02.1



18.5-01-01-02. Coordination of farm assistance programs. The
credit review board is charged with responsibility in providing
assistance to fimanciatly distressed eligible farmers and small
businesses pursuant to the provisions of North Dakota Century Code
chapter 6-09.10. The responsibility of coordination, supervision, and
administration is shared with the commissioner.

1. The responsibilities and duties under North Dakota Century
Code chapter 6-09.10 belonging solely to the board are as
follows:

a. Adopting written policies governing +he negotiators,
mediators, and staff hired by +he commissiomer of

i pursuant to North Bakota €entury €ode chapter
—69—16.

b. Approving interest rate buydowns as authorized by North
Dakota Century Code sections 6-09.10-05, 6-09.10-07, and
6-09.10-08.

c. Charging reasonable fees to farmers and their creditors
for any assistance provided pursuant to North Dakota
Century Code chapter 6-09.10. Mediation fees must be
twenty-five dollars per hour for the farmer and for each
creditor of the farmer attending mediation meetings to
whom the farmer owes ten thousand dollars or more. The
board may waive the payment of all or a portion of
mediation fees for anyone that the administrator certifies
is unable to pay such fees. Fees must be ten dollars per
hour per farmer for providing negotiating assistance.
However, no farmer may be charged for the first ten hours
of negotiating assistance provided by a negotiator. The
board may waive payment of all or a portion of the fees to
be paid for providing negotiating assistance for any
farmer that the administrator certifies is unable to pay
such fees.

d. Making all decisions on deferral, restructure, or waiver
of payment, or other reasonable Tloan servicing options,
for assistance provided under the provisions of North
Dakota Century Code chapter 6-09.10.

e. Adopting rules implementing any of the provisions of North
Dakota Century Code chapter 6-09.10.

2. The responsibilities and duties belonging solely to the
commissioner under North Dakota Century Code chapter 6-09.10
are as follows:

a. Establishing and administering the program agricultural
mediation service.

b. Appointing the administrator of the program service.

10



c. Hiring staff and hiring or contracting with mediators and
negotiators to mediate between eligible farmers and their

creditors.

3. The commissioner and the board shall have joint responsibility
and duty under North Dakota Century Code chapter 6-09.10 as
follows:

a. Implementing and administering legal and tax assistance to
eligible farmers and small businesses as authorized by
North Dakota Century Code sections 6-09.10-08.1 through
6-09.10-08.5.

b. Selecting appropriate cases for assistance to be made
pursuant to North Dakota Century Code sections
6-09.10-08.1 through 6-09.10-08.5 among eligible farmers
and small business persons.

c. Administering payment for assistance to any farmer or
small business who receives assistance under North Dakota
Century Code sections 6-09.10-08.1 through 6-09.10-08.5.

History: Effective January 1, 1988; amended effective December 1, 1989.
General Authority: NDCC 6-09.10-09, 28-32-02.1

Law Implemented: NDCC 6-09.10-03, 6-09.10-05, 6-09.10-06, 6-09.10-07,
6-09.10-08, 6-09.10-08.1, 6-09.10-08.2, 6-09.10-08.3, 6-09.10-08.4,
6-09.10-08.5, 28-32-02.1

18.5-01-01-05. Inquiries.

1. Any inquiries concerning assistance to be provided by the farm
credit coumseling program agricultural mediation service
through its negotiators and mediators should be addressed to:

Administrator

Farm €redit €ounseling Program Agricultural Mediation Service
Department of Agriculture

State Capitol

600 East Boulevard Avenue

Bismarck, North Dakota 58505

2. Any inquiries concerning the board or laws administered by the

board should be addressed to:
Administrative Assistant
Credit Review Board
State Capitol
600 East Boulevard Avenue
Bismarck, North Dakota 58505
3. Any inquiries concerning legal or tax assistance to be

provided under the supervision and administration of the

11



commissioner and the board should be addressed to the same
person as in subsection 2.

History: Effective January 1, 1988; amended effective December 1, 1989.
General Authority: NDCC 28-32-02.1
Law Implemented: NDCC 28-32-02.1

18.5-01-01-06. Applicability of chapter 28-32. Both the credit
review board anmd +the department of agricuiture are administrative
agencies for purposes of North Bakota €entury €ode clrapter 2832+ The
farm credit counseling program is an administrative agency to the extent
i+t exercises any authority as a subordimate of the department of
agricutture which +s subject +to chapter 2832+ Howevers the
admimristrator of the program and +ts nmegotiators have been hired as
independent contractors of the department hired by the commissiomer +to
perform functions and duties as regquired by North Bakota €entury €ode
chapter 6 09—1+6+ Al rutes adopted by the bovard are adopted pursuant to
chapter 28325 but the board and the program are mot acting as an
administrative agency for the purposes of compiaint procedures pursuant
to North Bakota €Century €ode sections 283265 through 26322+
Repealed effective December 1, 1989.

History: Effective January + 1988~
General Authority: NBEE 669166895 283262+
Law Implemented: NBE€e 283262+

18.5-02-01-00.1. Definitions. In title 18.5, unless the context
or subject matter otherwise requires:

1. "Administrator" means the administrator of the farm credit
coumrseting program agricultural mediation service, appointed
by the commissioner to administer the program service.

2. "Commissioner" means the commissioner of the state department
of agriculture.

3. "Formal mediation" means the process of formal meetings
between a farmer and a farmer's creditors, initiated by
request of either the farmer or one or more of the farmer's
creditors. Formal mediation meetings must be held with the
objective of obtaining a voluntary settlement of the farmer's
credit and financial problems and providing for the future
conduct of financial relations between the farmer and the
farmer's creditors. Settlement must be satisfactory to the
farmer and the farmer's creditors and must have a goal of
permitting the farmer to reside in the farm residence and to

continue to  produce agricultural commodities. Formal
mediation must always vresult 1in issuance of a mediation
report. A negotiator may be assigned to assist a farmer in

formal mediation.

12



"Informal mediation" means the process of assisting a farmer

to obtain settlement with the farmer's creditors. The
administrator shall assign a negotiator to assist an eligible
farmer in informal mediation. The negotiator will provide

negotiation assistance and information to the farmer regarding
farm credit problems.

"Initiating creditor" means a creditor that has notified the

farmer of the availability of mediation.

"Mediator" means a person hired by or contracting with the

|

commissioner to do formal mediation work as directed by the
administrator.

"Negotiator" means a person hired by or contracting with the
commissioner to do the negotiating work of informal and formal
mediation as directed by the administrator to imptement the
program.

"Requesting creditor" means a creditor that has requested

History:

mediation.

2program®  "Service" means the farm credit counseting program
agricultural mediation service established by the commissioner
to disseminate information to farmers concerning farm credit
problems, to provide advice and coumseling regardimg assist in
resolving farm credit problems, amd to provide negotiators to
negotiate with ¥emders creditors on behalf of the farmer, and
to provide mediators to mediate between farmers and their
creditors.

"Staff" means a person or those persons hired by the
commissioner, who are not mediators or negotiators, but who
work directly under the supervision of the administrator to
assist in administering the program service or to assist the
credit review board in its responsibilities and duties.

Effective January 1, 1988; amended effective December 1, 1989.

General Authority: NDCC 6-09.10-09
Law Implemented: NDCC 6-09.10-03, 6-09.10-04

18.5-02-01-02. Application process for interest subsidy. The
credit review board will process applications for an interest subsidy as

follows:

1.

The board will, within thirty days of receipt of a completed
application, advise the applicant, in writing, as to
eligibility or ineligibility, including a statement as to the
reasons for ineligibility.

If the information submitted by the applicant is inadequate
for further processing, the board shall, as necessary, advise

13



the applicant that the program service can assist the
applicant in preparation of the application.

3. Any applicant aggrieved by a denial of an interest subsidy by
the board may appear in person before the board to present
facts or arguments as to why assistance should be provided.

History: Effective September 17, 1985; amended effective January 1,
1988; December 1, 1989.

General Authority: NDCC 6-09.10-09

Law Implemented: NDCC 6-09.10-03, 6-09.10-04

18.5-02-01-06. Written policies. The board shall adopt written
policies governing the results sought to be achieved by the board for
the mediators, negotiators, and staff hired by the commissiomer to carry
in carrying out the provisions of North Dakota Century Code chapter
6-09.10, and this chapters and the program. The administrator shall
implement the written policies of the board to achieve the results
desired by the board as set forth in its written policies.

History: Effective January 1, 1988; amended effective December 1, 1989.
General Authority: NDCC 6-09.10-09
Law Implemented: NDCC 6-09.10-03

18.5-02-02-01. Eligibility for informal mediation. The board may
require that an applicant for the assistance of a negotiator in informal
mediation make written application on such a form as may be required by
the board. An applicant for the assistance of a negotiator must be a
farmer as defimred in subsection 3 of North Bakota €entury €ode section
699106+ and rultes adopted purswant +to it 10 be eligible for
assistance in informal mediation pursuant to North Dakota Century Code
chapter 6-09.10, a farmer must be a farmer under the two-pronged test of
time devoted to farming activities and annual net income from farming
activities in paragraph 2 of subdivision b of subsection 15 of North
Dakota Century Code section 57-02-08 (hereinafter referred to as
"paragraph 2"), as further defined in this section. "Normally" means a
majority of years over a period of time. However, an individual is not
disqualified from being a farmer for assistance under chapter 6-09.10 if
the individual engages in the farming activities listed in paragraph 2
and has been farming for six years or less, but does not otherwise meet
the requirements of paragraph 2 as further defined in this section.

History: Effective January 13, 1989; amended effective December 1,
1989.

General Authority: NDCC 6-09.10-09
Law Implemented: NDCC 6-09.10-01, 6-09.10-03, 6-09.10-04, 57-02-08

18.5-02-02-02. Informal mediation proceedings.

14



History:
1989.

Upon receipt of the application or request and a determination
that the person is eligible for assistance, the administrator
shall assign a negotiator to assist in the informal mediation
of a settlement between the farmer and the creditors of the
farmer that accomplishes the objectives of the informal
mediation process.

The objectives of the informal mediation process are to assist
the farmer in obtaining a settlement that will permit the
farmer to reside in the farm residence and to continue to
produce agricultural commodities, as well as to provide
advices coumselimgsy negotiation assistance and information
regarding farm credit problems. If the negotiator 1is wunable
to mediate effect a settlement of the farmer's debt or other
resolution of the farmer's credit problems, the negotiator
may, upon written application by the farmer to the board, work
with the lender and the farmer to negotiate a purchase,
repurchase, refinancing, or redemption of the farmer's
home-quarter.

The negotiator is an authorized agent of the program service
and the board who shall report to and be responsible to the
administrator and the board in the informal mediation process.
At the conclusion of the informal mediation, the negotiator
shall report to the administrator and the board the outcome of
the negotiations and any settlement that may have been
accomplished.

Because each farmer's situation 1is fact specificy the
negotiator shall have broad discretion to work out a financial
settlement as appropriate and as approved by the Y}ender and
the farmer.

Effective January 13, 1989; amended effective December 1,

General Authority: NDCC 6-09.10-09
Law Implemented: NDCC 6-09.10-03, 6-09.10-04

18.5-02-03-00.1. Eligibility for formal mediation.

[

To be eligible for assistance pursuant to North Dakota Century

Code chapter 6-09.10, a farmer must be a farmer under the
two-pronged test of time devoted to farming activities and
annual net income from farming activities in paragraph 2 of
subdivision b of subsection 15 of North Dakota Century Code
section 57-02-08 (hereinafter referred to as "paragraph 2"),
as further defined in this section. "Normally" means a
majority of years over a period of time. However, an
individual 1is not disqualified from being a farmer for
assistance under chapter 6-09.10 if the individual engages in
the farming activities Jlisted in paragraph 2 and has been
farming for six years or less, but does not otherwise meet the

15



requirements of paragraph 2 as further defined in this
section.

To be eligible for formal mediation, the farmer must have a

loan secured by agricultural property in default.

Any creditor of a farmer who 1is eligible for assistance

History:

pursuant to North Dakota Century Code chapter 6-09.10 and this
section is eligible to request formal mediation.

Effective December 1, 1989.

General Authority: NDCC 6-09.10-09
Law Implemented: NDCC 6-09.10-01, 6-09.10-03, 6-09.10-04, 57-02-08

18.5-02-03-01. Request for formal mediation.

i

A farmer or a farmer's creditor may request formal mediation
by filing a request for formal mediation  with the
administrator. The request for formal mediation must be in
writing and on forms provided by the administrator. The
request for formal mediation must be deemed filed on the date
it is received by the administrator. A farmer or the farmer's
creditor may request formal mediation proceedings even though
the farmer has previously participated in informal mediation
proceedings. The request for formal mediation may be filed by
mailings it by first-class mail, or by delivering to:

Administrator
Farm €redit €ounseting Program Agricultural
Mediation Service
Department of Agriculture
State Capitol
600 East Boulevard Avenue
Bismarck, ¥B North Dakota 58505

it is received by the admimistrator—- A farmer may reguest format
it H 1 h the £ - . 3 retoated
P 3 ot H X

2.

Institutions of the farm credit system may notify a farmer in

default of a loan obligation of the availability of and the
right to request formal mediation, if the farmer's loan is
secured by agricultural property. Institutions of the farm
credit system may enter into agreements with the service that
require the institutions to give farmers specific notice under
certain circumstances. The failure of a farmer to respond
within fourteen days to a receipt of notice of the
availability of and the right to request mediation shall be
deemed as a wavier of mediation rights. For the purposes of
this chapter, "institutions of the farm credit system" means
those institutions under the supervision of the farm credit

16



administration required to participate in state agricultural
loan and mediation programs pursuant to 7 U.S.C. 5101 et seq.,
Pub. L. 100-233, title V, January 6, 1988, 101 Stat. 1663.

Requests for formal mediation proceedings by the United States

History:

1989.

department of agriculture through its agencies such as the
farmers home administration (FmHA), the commodity credit
corporation (CCC) and other agencies or programs under the
Jurisdiction of the United States secretary of agriculture,
must be made through the administrator. The failure of a
farmer to respond within fourteen days to notification by the
administrator of a request for mediation by the United States
department of agriculture, or one of its agencies, must be
deemed as a waiver of mediation rights.

Effective January 13, 1989; amended effective December 1,

General Authority: NDCC 6-09.10-09
Law Implemented: NDCC 6-09.10-03

18.5-02-03-02. Formal mediation proceedings.

1.

&s

Upon receipt of a request for formal mediation, the
administrator shall assign a mediator to conduct formal
mediation proceedings. If a farmer requests assistance, the
administrator shall assign a negotiator to assist the farmer
in preparing for formal mediation and to negotiate on behalf
of the farmer during mediation.

Fhe mediator When a creditor requests formal mediation, the
administrator shall comtact notify the farmer of the request,
by first-class mail, and obtain the farmer's signed statement
consenting to formal mediation and a 1list of all of the
creditors of the farmer.

a. If the farmer refuses to consent to formal mediation, the
mediator administrator shall dismiss the formal mediation
and give notice of the dismissal to a3t kmown creditors of
the farmer the creditor requesting mediation. After
dismissal of the formal mediation, the creditors may
proceed to enforce any debts owed by the farmer. After a
farmer has refused to consent to a request for formal
mediation by any a creditor, the farmer may not thereafter
request formal mediation, with regard to that creditor,
within six months following such refusal.

b. If the farmer consents to formal mediation, the mediator
shaltt obtain from the farmer shall provide to the
administrator a 1list of all of the creditors of the
farmer. Upon consent of the farmer to formal mediation,
the administrator shall send a meeting notice to the
farmer and all known creditors of the farmer. The notice

17



must set forth the time and place for an initial mediation
meeting among the farmer, the creditors of the farmer, and
the mediator. The initial mediation meeting must be held
within twemty forty-five days after the filing of the
request for mediation, unless the farmer or a creditor
requests and receives, for good cause, an extension from
the administrator.

When a farmer requests formal mediation, the farmer shall

provide a 1list of all the creditors of the farmer to the
administrator. The administrator shall send a meeting notice
to the farmer and all known creditors of the farmer. The
notice must set forth the time and place for an initial
mediation meeting among the farmer, the creditors of the
farmer, and the mediator. The initial meeting must be held
within forty-five days after the filing of the request for
mediation unless the farmer or a creditor requests and
receives, for good cause, an extension from the administrator.
The administrator may dismiss the mediation if the farmer
fails to furnish a 1ist of creditors within fifteen days of
the request for formal mediation.

The mediator may call additional meetings among the farmer and
all creditors or between the farmer and individual creditors,
as the mediator deems appropriate, during the fifty days
following the fiting of the request for formatr mediation-
Additiomal meetings between some or ait of the parties may be
hreid after that time onty with +the express consent of the
farmer amd tihe participating creditors initial mediation
meeting and before the filing of the final mediation report.

Any creditor required to participate in mediation pursuant to

the Agricultural Credit Act of 1987 [Pub. L. 100-233; 101
Stat. 1664; 7 U.S.C. 5101 et seq.] and providing notice to the
farmer shall include in the notice, at a minimum, notice of
the availability of and the right to participate in formal
mediation, a general description of how the mediation process
works, and a request for formal mediation form. The notice
must be sent to the farmer's last known address by first-class
mail. A copy of the notice must be sent to the administrator.

Any creditor, other than a creditor required to participate in

History:

1989.

mediation pursuant to the Agricultural Credit Act of 1987 (see
subsection 5) must be released from participation in mediation
at any time, upon the creditor's written request. Written
requests for release from participation in mediation must be
addressed to the administrator.

Effective January 13, 1989; amended effective December 1,

General Authority: NDCC 6-09.10-09
Law Implemented: NDCC 6-09.10-03, 6-09.10-04

18



18.5-02-03-03. Mediation report. Within £ifty seventy-five days
after the filing of the request for formal mediation, the mediator shall
prepare and file with the administrator a mediation report summarizing
the outcome of the formal mediation. If any parties consent +to
additional mediation meetings are held either before or after the fifty
seventy-five-day period following the filing of the request for formal
mediation, so that the mediator 1is wunable to prepare and file the
mediation report within the seventy-five-day period, the mediator shall
prepare a supptrementat and file the mediation report at within ten days
of the conclusion of those additional mediation meetings.

reports with the adminmistrator— The administrator shall send a copy of
the mediation report =amd supplementat reports to the farmer and the
participating creditors. If mediation results in an impasse between the
farmer and the farmer's creditors, the mediation report must contain a
discharge from formal mediation and the creditors may proceed to enforce
any debts owed by the farmer. Once the mediation report is filed with
the administrator the formal mediation meetings are closed, unless a
declaration of not participating in good faith is issued by the
mediator, in which case mediation proceedings may be reopened pursuant
to section 18.5-02-03-06. If mediation proceedings are reopened, the
mediator may file an amended mediation report, if necessary. Otherwise,
formal mediation by the same participants may only begin again pursuant
to a new request for mediation.

History: Effective January 13, 1989; amended effective December 1,
1989.

General Authority: NDCC 6-09.10-09

Law Implemented: NDCC 6-09.10-03, 6-09.10-04

18.5-02-03-04. Duties of the mediator. During the mediation
process, the mediator shall:

1. Listen to the farmer and the creditors desiring to be heard.
2. Attempt to mediate between the farmer and the creditors.

3. Advise the farmer and the creditors as to the existence of
available assistance programs.

4. Encourage the parties to adjust, refinance, or provide for
payment of the debts.

5. Advise, counsel, and assist the farmer and the creditors in
attempting to arrive at an agreement for the future conduct of
financial relations among them.

6. State, at the beginning of the mediation process, that the
mediator's role is that of a facilitator and not a negotiator
for either party.

19



History: Effective January 13, 1989; amended effective December 1,
1989.

General Authority: NDCC 6-09.10-09
Law Implemented: NDCC 6-09.10-03, 6-09.10-04

18.5-02-03-06. Good faith participation. All participants in
mediation shall participate and act in good faith. Because mediation is
an attempt to vreach a voluntary settlement, the fact that the parties
cannot reach agreement to resolve the farmer's farm credit problems s
not, standing alone, evidence of bad faith. Any party to formal
mediation may request a declaration from the mediator that another party
is not participating in good faith. A mediator shall issue such a
declaration, including the reasons for the declaration, when the

mediator determines that the party against whom the declaration is
sought:

1. Has failed to attend any meeting called by the mediator
without good cause;

2. Has, after January +e 13, 1989, and before completion of
formal mediation proceedings, taken steps to initiate legal
action against a participating party or to enforce the
obligation of a party, including the sending of any notices
required to be sent as a necessary prerequisite for commencing
legal action, foreclosure, or repossession;

3. Has failed to produce, at the request of the mediator, within
a reasonable time after requested, any relevant information
within the party's possession;

4. Has failed to respond within three ten business days to any
proposal made by the farmer or any creditor; or

5. Has engaged in other behavior that evidences an intention not
to honestly and sincerely participate in the effort to resolve
the farmer's credit problems.

No declaration from a mediator that a party is not participating in good
faith may be based upon any actions of the party prior to January ¢ 13,
1989. If a mediator determines that a party is not participating in
good faith, and affidavit to that effect may be filed by the mediator
with the administrator indicating the reasons for the determination. If
the mediator finds that any party is not participating 1in good faith,
the mediator may terminate the mediation proceedings and issue the
mediation report or continue or reopen the mediation proceedings for up
to an additional sixty days to attempt to find an acceptable solution to
the farmer's credit problems.

20



History: Effective January 13, 1989; amended effective December 1,
1989, .

General Authority: NDCC 6-09.10-09
Law Implemented: NDCC 6-09.10-03, 6-09.10-04
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SEPTEMBER 1989

30-03-02-04. Species authorized. Species of fish which may be
authorized by the game and fish commissioner for raising or holding in a
licensed private fish hatchery shall be limited to trout, largemouth
bass, walleye, northern pike, crappie, and bluegills.

History: Amended effective September 1, 1989.
General Authority: NDCC 20.1-06-12
Law Implemented: NDCC 20.1-06-12

30-04-03-01. License required. A license is required for any
person to act as a hunting or fishing guide or outfitter. Any person
who violates this section is guilty of a noncriminal offense and shall
pay a two hundred fifty dollar fee.

History: Amended effective April 1, 1986; September 1, 1989.
General Authority: NDCC 20.1-02-05
Law Implemented: NDCC 20.1-02-05

30-04-03-12. General penalty. Any person violating a provision
of this chapter for which a penalty 1is not specifically provided is
guilty of a noncriminal offense and shall pay a twenty-five dollar fee.

History: Effective September 1, 1989.
General Authority: NDCC 20.1-02-05
Law Implemented: NDCC 20.1-02-05

30-04-05-03. Combined 1licenses. The following 1licenses or
permits are combined into one stamp each: resident big game (deer gun
only) and permit to hunt deer in certain restricted areas; nonresident
big game (deer gun only) and permit to hunt deer in certain restricted
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areas; resident sma3t general game and habitat restoration stamp; and
nonresident sma3¥ general game and habitat restoration stamp.

History: Effective March 1, 1983; amended effective September 1, 1989.
General Authority: NDCC 20.1-02-04
Law Implemented: NDCC 20.1-03-12, 20.1-03-12.1
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AUGUST 1989

33-07-03.1-01. General provisions.

1.

Institutions covered by the Medical Hospital Licensure Act.
The following types of institutions have been so designated
for the purpose of rules and are deemed to come within the
provisions of North Dakota Century Code section 23-16-01 which
provides for licensure of any institution which maintains and
operates organized facilities for the diagnosis, treatment, or
care of two or more nonrelated persons suffering from illness,
injury, or deformity or where obstetrical or other care is
rendered over a period exceeding twenty-four hours.

a. Hospitals, dincluding general, medical, and specialized
hospitals.

b. Long-term care facilities.
(1) Skilled nursing facilities.
(2) Intermediate care facilities.
c. Infirmaries.
d. Maternity homes.

e. Outpatient facilities, including ambulatory surgical
centers (excluding physicians' clinics).

Institutions not covered by the Medical Hospital Licensure
Act. The following types of institutions which provide some
medical or nursing service are deemed not to come within the
meaning of the Medical Hospital Licensure Act, North Dakota
Century Code chapter 23-16.
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Any institution which 1is vregularly Tlicensed by the
department of human services such as homes for unmarried
mothers and homes providing custodial care for the aged.

Federal and state institutions. (In the case of state
institutions, the primary purpose of which is the
provision of medical care, the department has the
responsibility for inspection on the same basis as those
made of dinstitutions which are covered by North Dakota
Century Code chapter 23-16. Upon the findings of such
inspections, recommendations will be formulated by the
department.)

Chiropractic hospitals. (These hospitals are licensed

under the provisions of North Dakota Century Code chapter
23-17.)

Homes in which the only persons receiving nursing care are
those related to the householder by blood or marriage.

Homes in which only one person receives care at any one
time except maternity homes which receive more than one
patient in six months. Such maternity homes are deemed to
come under North Dakota Century Code chapter 23-16 and are
required to be licensed.

First aid stations and emergency care facilities which do
not provide accommodations for hospitalization as herein
defined.

Definitions. The following terms are defined for purposes of
North Dakota Century Code chapter 23-16.

a.

"Ambulatory surgical center" means any distinct entity
that operates exclusively for the purpose of providing
surgical services to patients not requiring
hospitalization.

"Bed capacity" means:

(1) A1l spaces designed for resident bedrooms even if
currently closed or assigned to easily convertible
nonresident uses such as storage or staff quarters.

(2) Space in areas originally designed as solaria,
waiting rooms, offices, conference rooms, and
classrooms which have necessary fixed equipment
(nurses' call, lighting, etc.) and are accessible to
a nurses' station exclusively staffed for resident
care.

(3) Space under construction designed as resident
bedrooms or designed to be readily convertible to
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resident bedrooms if planned for immediate completion
(excludes unfinished shelled-in floors).

Bed capacity is determined by the floor area (square feet)
in the following manner:

(4) In measuring the floor area of spaces usable as
resident bedrooms for the purpose of determining bed
capacity, only the net usable space in the room may
be considered. Space in toilet rooms, washrooms,
closets, vestibules, and corridors may not be counted
as part of the net usable space (square feet).

(5) Resident bedrooms must have adequate floor space to
conveniently house necessary furniture and equipment,
to provide for efficient resident care, and to
provide for convenient movement of stretchers, and
for the transfer of residents to and from beds.
Adequate floor space is defined as:

(a) In single vresident rooms the least dimension
free of fixed obstructions must not be less than
ten feet [3.05 meters], and the floor area must
not be Tess than one hundred twenty-five square
feet [11.61 square meters], nor more than one
hundred forty-five square feet [13.47 square
meters].

(b) Resident rooms having two or more beds must have
as a minimum flicor area, eighty square feet
[7.43 square meters] of space free of fixed
obstructions per bed. The least dimension of a
rectangular multiple resident room must not be
less than eleven feet six inches [3.50 meters]
free of fixed obstructions, except in especially
arranged rectangular rooms such as, for example,
in the toe-to-toe arrangement where the minimum
clear width must not be less than ten feet [3.05
meters] and the minimum clear length must not be
less than seventeen feet six inches [5.33
meters] free of fixed obstructions.

(c) In the case of other than rectangular shaped
rooms, there must be adherence to the principles
of specified minimum dimensions and areas per
bed in rectangular rooms.

"Department" means the state department of health and
consolidated laboratories.

"Emanating services" means services which originate out of
and are provided out of a licensed skilled nursing
facility or dintermediate care facility to facilities not
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subject to licensure by the department for which the
governing body of a licensed skilled nursing facility or
intermediate care facility has responsibility.

"General hospital" means an establishment with organized
medical staffs; with permanent facilities that include
inpatient beds; and with medical services including
physician services and continuous nursing services to
provide diagnosis and treatment for a variety of medical
conditions, both surgical and nonsurgical, and services
including rehabilitation services.

"Governing body" means the individual or group in whom the
ultimate authority and legal responsibility is vested for
the conduct of the long-term care facility.

"Hospital" means an institution, the principal activity or
business of which 1is the reception of a person for
diagnosis, care, and treatment of human illness through
the maintenance and operation of organized facilities
therefor.

"Hospitalization" means the reception and care of any
person for a continuous period 1longer than twenty-four
hours, for the purpose of consultations, diagnosis, or
treatment including rehabilitation bearing on the physical
and mental health of such person.

"Infirmary" means those special inpatient facilities which
are established in connection with an educational or penal
institution, or an industrial or commercial establishment
for persons who during their attendance, confinement, or
employment in such institution or establishment, require
nursing service or physician treatment. Applicable
requirements of North Dakota Administrative Code chapter
33-07-01 apply.

"Level of care" means the classification of a resident in
accordance with the resident's medical and nursing needs
generally expressed as a skilled, intermediate, or basic
level of care dependent upon the degree of care
necessitated to adequately care for the needs of the
resident.

"Licensee" means the governing body of the hospital,
related institution, skilled nursing facility, or
intermediate care facility.

"Long-term care facilities" are the following:

(1) "Intermediate care facility" means an institution in

which nursing care is rendered for compensation at
any one time to two or more persons not related to
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the licensee by blood or marriage. An intermediate
care facility shall serve persons suffering from
prolonged physical or mental illness or defect or
persons  recovering from some injury or disease
requiring less than twenty-four hours per day of
nursing service provided by licensed personnel. Care
given in an intermediate care facility must dinclude
procedures commonly employed in waiting on the sick,
such as administration of medication, preparation of
special diets, giving of bedside care, applications
of dressings and bandages, and carrying out
treatments prescribed by a licensed physician. An
intermediate care facility may not provide for any
higher level of care.

(2) "Skilled nursing facility" means an institution in
which nursing care is rendered for compensation at
any one time to two or more persons not related to
the Ticensee by blood or marriage. A skilled nursing
facility must serve persons suffering from a
prolonged physical or mental illness or defect or
persons " recovering from some injury or disease and
requiring twenty-four-hour nursing services provided
by 1licensed personnel. Care given 1in a skilled
nursing facility must provide all of the procedures
commonly employed 1in waiting on the sick, such as
administration of medicines, preparation of special
diets, giving of bedside care, applications of
dressings and bandages, and carrying out of
treatments prescribed by a 1licensed physician. A
skilled nursing facility may not provide for any
higher level of care.

(3) If a facility 1is established for the provisions of
custodial and personal care, but it develops that two
or more persons usually served by such institutions
require nursing care, such institutions are deemed to
come within the meaning of North Dakota Century Code
chapter 23-16 and such facility must conform to this
chapter and chapter 33-07-04.1 or the institution
shall transfer such patients to facilities properly
staffed and equipped to care for such persons.

"Maternity home" means an institution of private dwelling
type in which care for maternity patients is rendered.
Any such home which receives more than one maternity
patient (exclusive of those related to the 1licensee by
blood or marriage) within a period of six months is deemed
to be a maternity home. A maternity home which regularly
provides accommodations for two or more patients at any
one time must be classified as a maternity hospital and is
required to meet the requirements for a specialized
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hospital. Applicable requirements of chapter 33-07-01
apply.

"Medical hospital" means an establishment with organized
medical staff; with permanent facilities that include
inpatient beds; and with medical services, including
physician services and continuous nursing services, to
provide diagnosis; and to provide nonsurgical treatment.

"Medical staff" means a formal organization of physicians
(and dentists, where appropriate) with the delegated
authority and responsibility to maintain proper standards
of medical care and to plan for continued improvement of
that care. This does not preclude the establishment of
other medical staff sections.

"Mental health professional" means:

(1) A psychologist with at lTeast a master's degree who

has been either licensed or approved for exemption by
the North Dakota board of psychology examiners.

(2) A social worker with a master's degree in social work

from an accredited program.

(3) A registered nurse with a master's degree in

psychiatric and mental health nursing from an
accredited program.

(4) A registered nurse with a minimum of two years of
psychiatric clinical experience under the supervision
of a registered nurse as defined in subsection 3.

(5) A Tlicensed addiction counselor.

"Nursing services" means those services pertaining to the
curative, restorative, or preventive aspects of nursing
care that are performed or supervised by a registered
professional nurse at the direction of a physician.

"Outpatient  facility" (including ambulatory surgical
centers ~ excluding physician's clinic) means a facility
located in or apart from a hospital, providing community
service for the diagnosis or diagnosis and treatment of
ambulatory patients in need of physical or mental care:

(1) Which is operated in connection with a hospital;
(2) In which patient care 1is under the professional
supervision of licensed physicians in various medical

specialties in the state or, in the case of dental
diagnosis or treatment, under the professional
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supervision of persons licensed to practice dentistry
in the state; or

(3) Which offers to patients not requiring
hospitalization the services of licensed physicians
in various medical specialties, and which makes
provision for its patients to receive a reasonably
full range of diagnostic and treatment services.

Application for Tlong-term care facility 1license general
provisions.

a.

No person or entity may establish, maintain, or operate a
long-term care facility without first having obtained a
license. Any person or entity who owns or leases a
long-term care facility and desires to maintain or operate
it shall apply to the department for a license in the form
prescribed and shall obtain a 1license before accepting
residents for care or treatment.

Each long-term care facility applying for a license must
be designated by a distinctive name consistent with the
services offered to avoid public confusion or
misrepresentation. The name may not be changed without
department approval.

In the case of a hospital, related institution, skilled
nursing facility, or intermediate care facility, where two
or more buildings are wused in the care of residents, a
separate license is required for each building. Separate
licenses are required even though the buildings are
operated under the same management.

Every license application must be notarized and signed by
an authorized corporate officer, general partner, or sole
proprietor of the long-term care facility, as appropriate.

Upon receipt of a completed license application, the
department shall review the long-term care facility to
determine compliance with this chapter and chapter
33-07-04.1, including onsite inspections, as appropriate.

The 1license must be displayed 1in a conspicuous place.
Each license is valid only in the hands of the person to
whom it s issued and is not subject to sale, assignment
or other transfer, voluntary or dinvoluntary, nor 1is a
license valid for any premises other than those for which
originally issued.

The department may require submission of periodic reports

including, but not Timited to, staffing. reports, census
data, statistical information, and such business records
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as the department may reasonably require for the
performance of its licensure functions.

The holder of each license issued by the department shall
surrender the 1license immediately upon  suspension,
revocation, refusal to renew, or discontinuance of the
operation of the long-term care facility.

The department may summarily suspend a license pending
proceedings for revocation of or refusal to renew the
license in cases of deliberate or willful violation, or
where the public health, safety, or welfare imperatively
requires emergency action.

The department and any duly authorized representative
thereof have the right to enter upon and intec the premises
of any Jlong-term care facility in order to determine the
state of compiiance with North Dakota Century Code chapter
23-16 and this chapter and chapter 33-07-04.1 and
initially identify themseives to the person in charge of
the Tong-term care facility at the time.

Application for an initial long-term care facility license.

An

application for an initial 1license must include the

following information:

a.

Bylaws and articles of incorporation or partnership
agreement, as appropriate, must accompany the initial
application. Changes must be reported to the department
within thirty days of occurrence.

If a partnership, the name, address, and ownership share
(expressed as a percentage), and legal status (general or
limited) of each partner.

If a corporation, the address, and ownership share of each
shareholder who directly or indirectly owns or controls
five percent or more of the shares of the corporation, and
the name, address, and corporate title of each officer and
director. In addition, copies of all documents of
incorporation filed with the North Dakota secretary of
state must be filed with the department.

If a sole proprietorship or any form of business entity,
the name and address, title, and ownership share
(expressed as a percentage) of each person with a
financial interest therein, and the name, address, and
title of every person who controls, directs, or operates
the business entity.

If the applicant 1is the Jlessee of the long-term care
facility, it shall furnish the information required for an
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initial Tlicense for itself and the lessor. A copy of the
relevant lease must be submitted to the department.

The applicant's legal name and other names under which it
does business.

Each applicant shall furnish to the department a signed

~and notarized statement at the time of initial

application, describing and dating every proceeding in the
United States within five years of the date of
application, in which the applicant was involved, the
result of which was a limitation upon or a suspension,
revocation, or refusal to grant or renew a long-term care
facility license, certification for medicaid or medicare,
or contract for participation in medicaid or medicare.

Each applicant shall furnish a signed and notarized
statement to the department at the time of initial
application, describing every criminal proceeding within
five years of the date of the application in which the
licensee or any of its shareholders owning an interest of
five percent or more, officers, directors, partners, or
other controlling or managing persons, has been convicted,
or nolo contendere plea accepted, of a criminal offense
related to the operation, management, or ownership of a
long~term care facility.

Each applicant shall furnish to the department the
information required for an initial license with respect
to any management company with which it contracts for
management services for the long-term care facility.

The department may not approve an application for an
initial license unless:

(1) The application and all required attachmerits and
statements submitted by the applicant meet the
requirements of this chapter and chapter 33-07-04.1.

(2) The department has conducted an inspection or
investigation of the 1long-term care facility to
determine compliance with this chapter and chapter
33-07-04.1.

(3) The department has conducted an investigation of the
fitness of the applicant. In the determination of
this fitness, the department shall consider the
following:

(a) Whether the applicant has Jlegal capacity
demonstrated by such documents as articles of
incorporation to provide the services for which
the license is sought.
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(b) Whether financial resources and sources of
revenue for the specific long-term care facility
of the applicant appear adequate to provide
staff, services, and the physical environment
sufficient to comply with North Dakota Century
Code chapter 23-16 and this chapter and chapter
33-07-04.1.

(c) Whether a substantially consistent and adequate
level of care, as measured by compliance with
this chapter and chapter 33-07-04.1 and other
pertinent evidence, is being or was rendered by
the applicant during the five-year period prior
to the date of application in each institution
in which the applicant exercised ownership,
management, or operational functions.

Application for license renewal. The licensee shall submit a
completed application to the department. The department may
require reports dincluding, but not Tlimited to, staffing
reports, census data, statistical information, and such
business records as the department may reasonably require for
the performance of its licensure functions.

Provisional license.

a. If the Tlong-term care facility fails to conform to the
requirements of North Dakota Century Code chapter 23-16
and this chapter and chapter 33-07-04.1, the department
may refuse to issue a license, but may issue a provisional
license to allow the long-term care facility to comply
with licensing requirements, if the 1licensee makes a
substantial good faith attempt to comply with such
requirements and requires time to effect compliance.

b. The provisional license is valid for ninety days.

c. The provisional 1license may be renewed once, 1if the
licensee demonstrates to the department that it has made
further substantial progress towards compliance, and can
effect compliance within the following ninety days.

d. Before determining whether to issue a permanent license to
a provisionally 1licensed 1long-term care facility, the
department  shall conduct a  survey or such other
investigation as it deems necessary to determine that the
long-term care facility meets the requirements for
licensure.

Change or modification of license. The holder of a Ticense

shall notify the department in writing thirty days in advance
of any of the following changes:
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a. In the case of a partnership, transfer of ownership
includes dissolution of the partnership and conversion
thereof into any other entity or the removal, addition, or
substitution of an individual or other entity for a
general partner.

b. Transfer of ownership of a sole proprietorship (any
business owned by a single individual) includes transfer
of title and property to another person.

c. Transfer of ownership of a corporation does not, in
itself, include transfer of corporate stock or merger of
one or more corporations with the licensee surviving.
Transfer of ownership of a corporation  includes
consolidation of two or more corporations resulting in the
creation of a new corporate entity and formation of a
corporation from a partnership or a sole proprietorship.

d. Transfer of operating rights of the licensee includes a
lease of the long-term care facility where the Tlessor
retains no control of the operation or management of the
long-term care facility and where the lessor is paid by a
contract which specifies the amount of the payment.

e. Change in bed capacity.

f. Change in levels of long-term care services.

g. Change in name of long-term care facility.

h. Change of administrator.

History: Effective December 1, 1986; amended effective August 1, 1989.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-03.1-21. Psychological and psychiatric services. The
governing board shall assure that psychological and psychiatric services
are provided to residents on the basis of resident need.

1. The 1long-term care facility shall have procedures for the
delivery of services to address the psychological and
psychiatric needs of residents.

2. The long-term care facility shall provide for an initial and
ongoing assessment to include resident information and staff
observations of the resident's psychological and psychiatric
needs. The assessment must be conducted by competent,
qualified, Tlicensed staff or consultant who is properly
trained in screening residents for cognitive and emotional
problems and who has been designated by the facility to
conduct the assessment. The initial assessment must be in the
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resident's medical record within seven days of admission.
Residents assessed as vrequiring the involvement of a
professional qualified to provide psychological or psychiatric
services must be referred within fourteen days of any
assessment. Ongoing assessments must be provided as the
resident's needs require, but not Tless frequently than

quarterly.

A1l referrals by employees through the attending staff of the

long-term care facility to agencies or individuals qualified
and licensed to provide psychological and psychiatric services
must be documented in the resident's medical record.

If the long-term care facility determines that psychological

and psychiatric services will be provided through a purchase
of service arrangement, the contract must include:

a. Identification and qualifications of the individuals who
are responsible for the provision of the psychological and
psychiatric services.

b. The type of service and description of how the service
will be provided.

c. Provision for the exchange of appropriate information
between the long-term care facility and contracted service
which will allow for consistency and continuity in
treatment of the resident.

A minimum of an annual inservice and continuing education on

the psychological and psychiatric care of residents must be
provided to staff by a licensed mental health professional,
within the scope of a mental health professional's 1licensure,
or psychiatrist. Additional staff training and education must
be provided if the needs of the resident population or staff
needs indicate a requirement for more training or education.

Orientation programs for newly employed staff must include

History:

psychiatric and psychological training relevant to resident
needs.

Effective August 1, 1989.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01

33-34-01-02. Labeling specifications.

1.

Road Posted octane rating. The read octane rating of a
gasoline or gasohol is the mathematical average of the octane
as determined by the ASTM Research Method and the octane as
determined by the ASTM Motor Method.
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History:

a. The road posted octane rating must appear on the
dispenser's front panel in a type not less than one-inch
[2.54 centimeters] high.

b. Only gasoline or gasohol with a road posted octane rating
greater than or equal to ninety-two may be Tlabeled
"premium".

c. Only gasoline or gasohol with a road posted octane rating
greater than or equal to ninety may be labeled "super'®.

Alcohol-blended gasolines.

a. A1l gasoline or gasohol sold or offered for sale
containing ethanol, methanol or cosolivent alcohol, or any
combination  thereof, shall be labeled with the
conventional name or names of the alcohol contained in the
gasoline or gasohol if the gasoline or gasohol consists of
one percent or more by volume of any alcohol or
combinations of alcohols. The label must be on any price
advertising and the dispenser's front panel in a position
that is clear and conspicuous from the driver's position.

b. Maximum percentage of methanol and cosolvent alcohol must
both be conspicuously displayed or labeled if the product
contains three percent or more by volume of methanol.

c. No person may sell gasoline or gasohol in any manner,
including coloring, which shall deceive, tend to deceive,
or has the effect of deceiving the purchaser as to grade
or type.

d. Suppliers of alcohol-blended gasoline to retail service
stations or to other resuppliers must provide to the
retailer or other reseller an invoice or delivery ticket
indicating to within one percentage point the specific
content by volume of any alcohol contained if the gasoline
or gasohol consists of one percent or more by volume of
any alcohol or combinations of alcohols. This information
must be made readily available to the consumer of an
alcohol-blended gasoline.

Gasoline grade designations. A1l gasolines or alcohol-blended
gasolines sold or offered for sale must bear on the
dispenser's front panel and on any price advertising the
appropriate leaded or lead free grade designation. This label
must be posted 1in a position that is clear and conspicuous
from the driver's position.

Effective August 1, 1988; amended effective August 1, 1989.

General Authority: NDCC 19-01-02, 19-10-02, 23-01-03(3)
Law Implemented: NDCC 19-10-01(4), 19-10-03.1, 19-10-04
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33-34-01-03. Kerosene specifications. Kerosene shall meet the
specifications of this section.

1. Kerosene shall be a petroleum fraction, shall be free from
water, additives, foreign and or suspended matter, and shall
be suitable for use as an illuminating oil.

2. Burning test, hours (minimum) .................... * 16

3. Volatility:
Flash point, degrees

Fahrenheit (minimum) ....... ... ... ... .ot ++5 100
Distillation, degrees Fahrenheit:
10 percent recovered (maximum) ................. 401

4- End point; degrees

Fahrentre+t (Maximum) ..............c.uurvnn... 572

5+ 4.  Sulfur, percent (maximum) ..................... 13
NO. 1=K e e e 0.04
NO . 2=K it e 0.30

Color, Saybolt number,
(minimum) (after heating 16 hours) ............ 16

= 6. Fluidity:
€roud points degrees

Fahrenlrett tmaxcimum)> . ... oot i e 5
Freezing point, degrees Fahrenheit ..... =22
Viscosity at 40 degrees Celsius ........ 1.0 min/1.9 max

*After the first weighing, the rate of burning shall mot be
greagter than twenty—mrimre mitiidsters per hour with  the
Higquefied petroleum gas burmer or forty—Ffive mitiiiiters per
burmer— 18 to 26 g/h. with the Institute of Petroleum (IP)
burner. At the end of test the chimney shall be clear or
only slightly clouded; the wick shall have no appreciable hard
incrustation; the fitame shalt mot be smoky amd shall be
practically as Targe at the end of test as when the fimad

j of the wick was made; at the end of test, the width
of the flame may not vary by more than six millimeters, and
the height of the flame may not have lowered by more than five
millimeters from the respective measurements recorded at the
start of the test.
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History: Effective August 1, 1988; amended effective August 1, 1989.
General Authority: NDCC 19-10-10, 23-01-03(3)
Law Implemented: NDCC 19-10-10
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NORTH DAKOTA GASOLINE SPECIFICATIONS

MOTOR
TEST a b o d
Water and Sediment. . . . . . . . . . . None None None None
Eotor Sayboltsy min .
Color, Dye. . . . ... e e e e e e e e e e
Dye Content .
Permissibie biue &ye +f+
maxT myrgatr . . . .
Permissiblte yeliow dye +g+
maxs myrgat . . N
Permissibie red dye +h+
maxT mgrgat .
Antiknock Compound 5> g/gal. max . . . i i i i
Distillation Test
10 percent Evap. degrees F. max . . . 122 131 140 +49 140
50 percent Evap. degrees F. min . . . 170 170 170 170
50 percent Evap. degrees F. max . . . 230 235 240 245 240
96 percent Evap:r degrees Fr min . . . - === === -
90 percent Evap. degrees F. max . . . 365 365 365 374 365
End Point degrees F. max. . . . . . . 437 437 437 437

Sum of 16 and 56 degrees F
Evapr Points degrees - omin . . . . - - - -

Bistitiation Recovery percent min . . - _— - _—
Residue percent max . . . . . 2 2 2 2

boss percent maax . . . . . . . . . . - - - -

Vapor Pressure (Reid) 1bs. max. . . . . 15.0 13.5 11.5 oo 1
Vapor/Liquid Ratio

Minimum Test Temp. degrees F. . . . . 105 116 124 +33 124

V/Lmax . . . . . . . ... ... 20 20 20 20
Corrosion (copper strip) max. . . . . . No. 1 No. 1 No. 1 No. 1
Sutphur Sulfur percent max

(lead free gasolines) . . . . . . . . 0.1 0.1 0.1 0.1
Sudphur Sulfur percent max

(leaded gasolines). . . . . . . . . . 0.15 0.15 0.15 0.15
Gum, mgs/100 ml max . . . . . . . . . . 5 5 5 5
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Po‘bmt-:a-l-&nmhr){ih:—agtnggm-}
maxT mgrper +66 mt .

Net Heat of Combustion

heidity of Distitiats Res+d )

Water Reaction .

P i s ocicharrt "

Knock Value

Motor and Research Octane No., min.

Octane Number Lean Rating, min.
Octane Number Rich Rating, min.
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NORTH DAKOTA GASOLINE

SPECIFICATIONS (Continued)

STOVE AND AVIATION
TEST LIGHT 80 100 100LL
Water and Sediment. . . . . . . . . .. None
Color Saybolt, min. 15
Color, Dye. None Red(k) Green Blue
Dye Content . .
Permissible b]ue dye (f)
max. mg/gal . . 0.5 4.7 5.7
Permissible ye11ow dye (g)
max. mg/gal . . . None 5.9 None
Permissible red dye (h)
max. mg/gal . . . . . . . .. 8.65 None None
Antiknock Compound (j) grgatr ml/gal. max . .
Trace 0.5(j) 4.0 2.0
Distillation Test
10 percent Evap. degrees F. max . 158 167 167 167
56 percemnt Evaps degrees F+- min - -—= - -
50 percent Evap. degrees F. max . 266 221 221 221
56 percent Bvap- degrees F- min . . - - - -
90 percent Evap. degrees F. max . . 365 275 275 275
End Point degrees F. max. . -—- 338 338 338
Sum of 10 and 50 degrees F
Evap. Points degrees F. min . . . —— 307 307 307
Distillation Recovery percent min . ——- 97 97 97
Residue percent max . . . 2 1.5 1.5 1.5
Loss percent max. —-—- 1.5 1.5 1.5
Vapor Pressure (Reid) 1bs. max. 10 7.0 7.0 7.0
min. 55 5.5 5.5
Yapor~bigquid Ratio \

Mimrimom Fest ‘I‘emp— degrees F. - aaied - -
Yt max . . . —— —-——- —-=- -
Corrosion (copper strip) max. None No. 1 No. 1 No. 1

Sutphur percemrt max
Sutphur Sulfur percent max
(1eaded gasolines). . 0.05 0.05 0.05
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Gumy mgsA~H88 mt max . . . . . . . . L. % - -

Potential Gum (m) (5 hr. aging gum)

max. mg/per 100 ml. . . . . . . . . . -=-- 6 6 6
Freezing Point degrees F. max . . . . . === =72 =72 -72
Net Heat of Combustion
min. BTU/1b . . . . . . . . .. ... === 18.720 18.720 18.720
Acidity of Bistiitation Residue . . . . - Not Not
Not Acid Actd Aotd
Visible Lead Precipitate (n)
max. mg~+868 mglOOml . . . . . . . . . .. -=-- 3 3
Water Reaction. . . . . . . . . . . .. -—- Volume change not to
exceed (+)(-) 2 ml
Permissible antioxidants degrees g_)
max. 1b/1000 bbl. . . . . == 4.2 4.2 4.2
Knock Value
Motor and Research Gcetame No5 mine . - - —— -
Octane Number Lean Rating, min. . . . - 80 100 Fso + 47
FEbrgat- 100
Octane Number Rich Rating, min. . . . ——- 87 Fso + Iso + 26
+=28 FEL#gat~
TELAgats
Performance number, min . . .. . . . -—= --- 130 130
Oxidation stability, Minutes min. . . . 480 -—= —--= -—=

FOOTNOTES TO NORTH DAKOTA GASOLINE SPECIFICATIONS

a. Applies to gasoline sold during the months of January,

February, March, November, and December.

b. Applies to gasoline sold during the months of March, April,

October, and November.

c. Applies to gasoline sold during the months of April,

June, September, and October.

d. Applies to gasoline sold during the months of May, June,

August, and September.

e. The minimum octane for premium gasoline shall

determined by the sum of the Research Method plus the

May,

July,

92 as
Motor

Method all divided by two ((R+M)/2). The minimum octane for
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super gasoline shall be 90 as determined by the sum of the
Research Method plus the Motor Method all divided by two
((R+M)/2). The minimum octane for leaded regular gasoline
shall be 88 as determined by the sum of the Research Method
plus the Motor Method all divided by two ((R+M)/2). The
minimum octane for wunleaded regular gasoline shall be 87 as
determined by the sum of the Research Method plus the Motor
Method all divided by two ((R+M)/2). No person shall sell
gasoline 1in any manner, including coloring, which shall
deceive, tend to deceive, or has the effect of deceiving the
purchaser as to grade or type.

The only blue dye which shall be present in the finished
gasoline shall be essentially 1, 4-dialkylaminoantraquinone.

The only yellow dye which shall be present in the finished
gasoline shall be essentially p-diethylaminoazobenzene (Color
Index No. 11020).

The only red dye which shall be present in the finished
gasoline shall be essentially methyl derivatives of
azolbenzene-4-azo-2-naphthol (methyl derivatives of Color
Index No. 26105) or alkyl derivatives of
azobenzene-4-azo-2-naphthol.

The Tlead content of gasoline shall be in accordance with
environmental protection agency requirements.

The tetraethyllead shall be added in the form of an aviation
antiknock mixture containing not 1less than 61 percent by
weight of tetraethyllead and sufficient ethylene dibromide to
provide two bromine atoms per atom of lead. The balance shall
contain no added ingredients other than kerosene, and approved
inhibitors, and blue dye, as specified, herein.

If mutually agreed upon between purchaser and supplier, Grade
80 may be required to be free from tetraethyllead. In such
case the fuel shall not contain any dye and color shall not be
darker than +20 Saybolt.

Vapor pressure shall follow the seasonal requirements for
regular and premium gasoline.

If mutally agreed upon between purchaser and supplier,
aviation gasoline may be required to meet a sixteen-hour aging
gum test instead of the five-hour aging gum test. In some
cases the gum content shall not exceed 10 mg per 100 ml and
the visible lead precipitate shall not exceed 4 mg per 100 ml.
In such fuel the permissible antioxidants shall not exceed 8.4
1b per 1000 bb1 (42 gallons).

The visible 1lead precipitate requirement applies only to
leaded fuels.
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0.

Permissible antioxidants are as follows:

N,N'-diisopropyl-para-phenylenediamine

N,N' di-secondary-butyl-para-phenylenediamine
2,4-dimethyl-6-tertiary-butylphenol
2,6-ditertiary-butyl-4-methylphenol
2,6-ditertiary butylphenol

Mixed tertiary butylphenols, composition:

75 percent 256—ditertiary butyiphenotr — 6 to 15 percent
butyiphemor — 75 percent min 254 —dimethyl—6—tertiary
butyiphenols and 28 percent max monmomethy:r and dimethy:
tertiary butyiphenots 75% minimum 2,6 ditertiary
butylphenol plus 25% max. tertiary and tritertiary

butylphenols.
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NORTH DAKOTA DIESEL FUEL SPECIFICATION

£ - 1 3 Olstillation & v
€ s & s 3 § ! é é - o Teaporaturos Viscosity at 100°F, g 2 E:.. s
Grade’ of Diessl Fusl Oii &s 3: ! i.. ¥ i § E £ Degroes Fahronhelt Kinomatic. contistoke 12 - ‘é s
i ! >4 ! 5 ¢ i ii (or Saybolt Universal, sec.) . i s .
s ¢ ij® iz 2] 53| 1L
] 3 § 3 90 perceat Point ] 3
Min. Hex. Max. Max. Max, Min. Max. Min. Max. Max. Mex. Min.
MNo. 1-D A voletile distillate
fuel oll for engines - 0.1% 0.01 ah $50 0.50 No.) 404
in service requiring 100 0.03 13 2.4
frequent specd and (J4.¢)
load changes.
No. 2-D A distillate fuel oil
of lower volatility
e 0.05 0.3 0.01 $40b 640 0.50 No. 404
for engines in industriel 123 1.9b 4.1 .3
and heavy mobile service. (32.6) (40.1)
No. 4-D A fuel oil for low and
e 0.50 PR 0.10 P R 2.0 -- 0.
mediua spesd engines. 120 5.5 2¢.0 104
(45) (125)
'

It-4e unreslistic to epecify low temperature properties that will onsure sstisfactory operation on _a broad

basis. Sastisfactory operation should be achieved in most cases if the cloud point (or wax sppesrance point) is specified at 6°C above the tenth pcrcent-
ile minimum ambient temporature for the ares in which the fuel will be used. Some cquipmont designs uso flow improvor additives, fuel propertins. or

operations, or a combinstion thoreof, which may allow higher or require lower cloud point fucls. Appropriate low temperature operability propecrtics
should be agrced upon between the fucl supplier and purchaser for the intendad use and expoctod ambicnt temperatures.

When cloud point less then 10°7 {s specified, the minimum viscosity shall be 1.7cs and tho minimum 90 percent point shall

be wajved.

Where cetane number by Maethod D61) Test for ignition Quality of Diesel Fuels by tho Cetanc Mothod, is not available, Calculated Cetanc Indaox may be uscd

a8 an spproximation. Whaore there is disagreement, Method D61) shall be the referes mothod.

Low atmospheric temperatures as wall as engine operation at high eltitudes may roquire use of fuels with higher cetanc ratings.







OCTOBER 1989

33-07-03.1-01. General provisions.

1.

Institutions covered by the Medical Hospital Licensure Act.
The following types of institutions have been so designated
for the purpose of rules and are deemed to come within the
provisions of North Dakota Century Code section 23-16-01 which
provides for licensure of any institution which maintains and
operates organized facilities for the diagnosis, treatment, or
care of two or more nonrelated persons suffering from illness,
injury, or deformity or where obstetrical or other care is
rendered over a period exceeding twenty-four hours.

a. Hospitals, 1including general, medical, and specialized
hospitals.

b. Long-term care facilities.
(1) Skilled nursing facilities.
(2) Intermediate care facilities.
c. Infirmaries.
d. Maternity homes.

e. Outpatient facilities, including ambulatory surgical
centers (excluding physicians' clinics).

Institutions not covered by the Medical Hospital Licensure
Act. The following types of institutions which provide some
medical or nursing service are deemed not to come within the
meaning of the Medical Hospital Licensure Act, North Dakota
Century Code chapter 23-16.
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Any institution which 1is regularly licensed by the
department of human services such as homes for wunmarried
mothers and homes providing custodial care for the aged.

Federal and state {nstitutions. (In the case of state
institutions, the primary purpose of which is the
provision of medical care, the department has the
responsibility for inspection on the same basis as those
made of 1institutions which are covered by North Dakota
Century Code chapter 23-16. Upon the findings of such
inspections, recommendations will be formulated by the
department.)

Chiropractic hospitals. (These hospitals are licensed
under the provisions of North Dakota Century Code chapter
23-17.)

Homes in which the only persons receiving nursing care are
those related to the householder by blood or marriage.

Homes 1in which only one person receives care at any one
time except maternity homes which receive more than one
patient in six months. Such maternity homes are deemed to
come under North Dakota Century Code chapter 23-16 and are
required to be licensed.

First aid stations and emergency care facilities which do
not provide accommodations for hospitalization as herein
defined.

Definitions. The following terms are defined for purposes of
North Dakota Century Code chapter 23-16.

a.

"Ambulatory surgical center" means any distinct entity
that operates exclusively for the purpose of providing
surgical services to patients not requiring
hospitalization.

"Bed capacity" means:

(1) A1l spaces designed for resident bedrooms even if
currently closed or assigned to easily convertible
nonresident uses such as storage or staff quarters.

(2) Space in areas originally designed as solaria,
waiting rooms, offices, conference  rooms, and
classrooms which have necessary fixed equipment
(nurses' call, lighting, etc.) and are accessible to
a nurses' station exclusively staffed for resident
care.

(3) Space under construction designed as resident
bedrooms or designed to be readily convertible to
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resident bedrooms if planned for immediate completion
(excludes unfinished shelled-in floors).

Bed capacity is determined by the floor area (square feet)
in the following manner:

(4) In measuring the floor area of spaces usable as
resident bedrooms for the purpose of determining bed
capacity, only the net usable space in the room may
be considered. Space in toilet rooms, washrooms,
closets, vestibules, and corridors may not be counted
as part of the net usable space (square feet).

(5) Resident bedrooms must have adequate floor space to
conveniently house necessary furniture and equipment,
to provide for efficient resident care, and to
provide for convenient movement of stretchers, and
for the transfer of residents to and from beds.
Adequate floor space is defined as:

(a) In single resident rooms the least dimension
freé of fixed obstructions must not be less than
ten feet [3.05 meters], and the floor area must
not be less than one hundred twenty-five square
feet [11.61 square meters], nor more than one
hundred forty-five square feet [13.47 square
meters].

(b) Resident rooms having two or more beds must have
as a minimum floor area, eighty square feet
[7.43 square meters] of ‘space free of fixed
obstructions per bed. The least dimension of a
rectangular multiple resident room must not be
less than eleven feet six inches [3.50 meters]
free of fixed obstructions, except in especially
arranged rectangular rooms such as, for example,
in the toe-to-toe arrangement where the minimum
clear width must not be less than ten feet [3.05
meters] and the minimum clear length must not be
less than seventeen feet six inches [5.33
meters] free of fixed obstructions.

(¢) In the case of other than rectangular shaped
rooms, there must be adherence to the principles
of specified minimum dimensions and areas per
bed in rectangular rooms.

"Department" means the state department of health and
consolidated laboratories.

"Emanating services" means services which originate out of

and are provided out of a 1licensed skilled nursing
facility or intermediate care facility to facilities not
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subject to licensure by the department for which the
governing body of a licensed skilled nursing facility or
intermediate care facility has responsibility.

"General hospital" means an establishment with organized
medical staffs; with permanent facilities that include
inpatient beds; and with medical services including
physician services and continuous nursing services to
provide diagnosis and treatment for a variety of medical
conditions, both surgical and nonsurgical, and services
including rehabilitation services.

"Governing body" means the individual or group in whom the
ultimate authority and legal responsibility is vested for
the conduct of the Tong-term care facility.

"Hospital" means an institution, the principal activity or
business of which s the reception of a person for
diagnosis, care, and treatment of human illness through
the maintenance and operation of organized facilities
therefor.

"Hospitalization" means the reception and care of any
person for a continuous period Jlonger than twenty-four
hours, for the purpose of consultations, diagnosis, or
treatment including rehabilitation bearing on the physical
and mental health of such person.

"Infirmary" means those special inpatient facilities which
are established in connection with an educational or penal
institution, or an industrial or commercial establishment
for persons who during their attendance, confinement, or
employment 1in such institution or establishment, require
nursing service or physician treatment. Applicable
requirements of North Dakota Administrative Code chapter
33-07-01 apply.

"Level of care" means the classification of a resident in
accordance with the resident's medical and nursing needs
generally expressed as a skilled, intermediate, or basic
level of care dependent upon the degree of care
necessitated to adequately care for the needs of the
resident.

"Licensee" means the governing body of the hospital,
related institution, skilled nursing facility, or
intermediate care facility.

"Long-term care facilities" are the following:

(1) "Intermediate care facility" means an institution in

which nursing care is rendered for compensation at
any one time to two or more persons not related to
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the licensee by blood or marriage. An intermediate
care facility shall serve persons suffering from
prolonged physical or mental illness or defect or
persons recovering from some injury or disease
requiring less than twenty-four hours per day of
nursing service provided by licensed personnel. Care
given in an intermediate care facility must include
procedures commonly employed in waiting on the sick,
such as administration of medication, preparation of
special diets, giving of bedside care, applications
of dressings and bandages, and carrying out
treatments prescribed by a licensed physician. An
intermediate care facility may not provide for any
higher level of care.

(2) "Skilled nursing facility" means an institution in
which nursing care is rendered for compensation at
any one time to two or more persons not related to
the licensee by blood or marriage. A skilled nursing
facility must serve persons suffering from a
prolonged physical or mental illness or defect or
persons recovering from some injury or disease and
requiring twenty-four-hour nursing services provided
by Tlicensed personnel. Care given in a skilled
nursing facility must provide all of the procedures
commonly employed in waiting on the sick, such as
administration of medicines, preparation of special
diets, giving of bedside care, applications of
dressings and bandages, and carrying out of
treatments prescribed by a Tlicensed physician. A
skilled nursing facility may not provide for any
higher level of care.

(3) If a facility is established for the provisions of
custodial and personal care, but it develops that two
or more persons usually served by such institutions
require nursing care, such institutions are deemed to
come within the meaning of North Dakota Century Code
chapter 23-16 and such facility must conform to this
chapter and chapter 33-07-04.1 or the institution
shall transfer such patients to facilities properly
staffed and equipped to care for such persons.

"Maternity home" means an institution of private dwelling
type in which care for maternity patients 1is rendered.
Any such home which receives more than one maternity
patient (exclusive of those related to the 1licensee by
blood or marriage) within a period of six months is deemed
to be a maternity home. A maternity home which regularly
provides accommodations for two or more patients at any
one time must be classified as a maternity hospital and is
required to meet the requirements for a specialized
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hospital. Applicable requirements of chapter 33-07-01
apply.

"Medical hospital” means an establishment with organized
medical staff; with permanent facilities that include
inpatient beds; and with medical services, including
physician services and continuous nursing services, to
provide diagnosis; and to provide nonsurgical treatment.

"Medical staff" means a formal organization of physicians
(and dentists, where appropriate) with the delegated
authority and responsibility to maintain proper standards
of medical care and to plan for continued improvement of
that care. This does not preclude the establishment of
other medical staff sections.

"Mental health professional" means:

(1) A psychologist with at least a master's degree who
has been either licensed or approved for exemption by
the North Dakota board of psychology examiners.

(2) A social worker with a master's degree in social work
from an accredited program.

(3) A vregistered nurse with a master's degree in
psychiatric and mental health nursing from an
accredited program.

(4) A registered nurse with a minimum of two years of
psychiatric clinical experience under the supervision
of a registered nurse as defined in subsection 3.

(5) A licensed addiction counselor.

"Nursing services" means those services pertaining to the
curative, restorative, or preventive aspects of nursing
care that are performed or supervised by a registered
professional nurse at the direction of a physician.

"Qutpatient  facility" (including ambulatory surgical
centers - excluding physician's clinic) means a facility
located in or apart from a hospital, providing community
service for the diagnosis or diagnosis and treatment of
ambulatory patients in need of physical or mental care:

(1) Which is operated in connection with a hospital;
(2) In which patient care is under the professional
supervision of licensed physicians in various medical

specialties 1in the state or, in the case of dental
diagnosis or treatment, under the professional
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supervision'of persons licensed to practice dentistry
in the state; or

(3) Which offers to patients not requiring
hospitalization the services of licensed physicians
in various medical specialties, and which makes
provision for its patients to receive a reasonably
full range of diagnostic and treatment services.

Application for Tlong-term care facility license general
provisions.

a.

No person or entity may establish, maintain, or operate a
long~term care facility without first having obtained a
license. Any person or entity who owns or leases a
long~term care facility and desires to maintain or operate
it shall apply to the department for a license in the form
prescribed and shall obtain a Tlicense before accepting
residents for care or treatment.

Each long-term care facility applying for a license must
be designated'by a distinctive name consistent with the
services offered to avoid public confusion or
misrepresentation. The name may not be changed without
department approval.

In the case of a hospital, related institution, skilled
nursing facility, or intermediate care facility, where two
or more buildings are used in the care of residents, a
separate license is required for each building. Separate
licenses are required even though the buildings are
operated under the same management.

Every 1license application must be notarized and signed by
an authorized corporate officer, general partner, or sole
proprietor of the long-term care facility, as appropriate.

Upon receipt of a completed license application, the
department shall review the Jlong-term care facility to
determine compliance with this chapter and chapter
33-07-04.1, including onsite inspections, as appropriate.

The 1license must be displayed 1in a conspicuous place.
Each license is valid only in the hands of the person to
whom it 1is issued and is not subject to sale, assignment
or other transfer, voluntary or involuntary, nor is a
license valid for any premises other than those for which
originally issued.

The department may require submission of periodic reports

including, but not limited to, staffing reports, census
data, statistical information, and such business records
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as the department may vreasonably require for the
performance of its licensure functions.

The holder of each license issued by the department shall
surrender the license immediately  upon suspension,
revocation, refusal to renew, or discontinuance of the
operation of the long-term care facility.

The department may summarily suspend a license pending
proceedings for revocation of or refusal to renew the
license 1in cases of deliberate or willful violation, or
where the public health, safety, or welfare imperatively
requires emergency action.

The department and any duly authorized representative
thereof have the right to enter upon and into the premises
of any long-term care facility in order to determine the
state of compliance with North Dakota Century Code chapter
23-16 and this chapter and chapter 33-07-04.1 and
initially identify themselves to the person in charge of
the long-term care facility at the time.

Any long-term care facility which advertises or holds

itself out to the public as having a special care unit for
provision of care to people afflicted with alzheimer's or
related disorders shall requiest their special care unit
be licensed. Such long-term care facilities shall comply
with the provisions of this chapter and chapter 33-07-04.1
as well as the requirements of section 33-07-03.1-21. The
long-term care facility's Tlicense to  operate shall
identify provision of a special care unit.

Long-term facilities wishing to install restricting

devices on exterior doors that are not part of a special
care unit must have department approval and shall comply
with subsection 2 of section 33-07-04.1-20 except that the
main public access doors to a long-term care facility may
not be equipped with restricting devices.

Application for an initial long-term care facility license.

An

application for an dinitial license must include the

following information:

a.

Bylaws and articles of incorporation or partnership
agreement, as appropriate, must accompany the initial
application. Changes must be reported to the department
within thirty days of occurrence.

If a partnership, the name, address, and ownership share
(expressed as a percentage), and legal status (general or
Timited) of each partner.
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If a corporation, the address, and ownership share of each
shareholder who directly or indirectly owns or controls
five percent or more of the shares of the corporation, and
the name, address, and corporate title of each officer and
director. In addition, copies of all documents of
incorporation filed with the North Dakota secretary of
state must be filed with the department.

If a sole proprietorship or any form of business entity,
the name and address, title, and ownership  share
(expressed as a percentage) of each person with a
financial interest therein, and the name, address, and
title of every person who controls, directs, or operates
the business entity.

If the applicant is the 1lessee of the long-term care
facility, it shall furnish the information required for an
initial Ticense for itself and the lessor. A copy of the
relevant lease must be submitted to the department.

The applicant's legal name and other names under which it
does business:

Each applicant shall furnish to the department a signed
and notarized statement at the time of initial
application, describing and dating every proceeding in the
United States within five years of the date of
application, in which the applicant was involved, the
result of which was a limitation wupon or a suspension,
revocation, or refusal to grant or renew a long-term care
facility license, certification for medicaid or medicare,
or contract for participation in medicaid or medicare.

Each applicant shall furnish a signed and notarized
statement to the department at the time of 1initial
application, describing every criminal proceeding within
five years of the date of the application in which the
licensee or any of its shareholders owning an interest of
five percent or more, officers, directors, partners, or
other controlling or managing persons, has been convicted,
or nolo contendere plea accepted, of a criminal offense
related to the operation, management, or ownership of a
long-term care facility.

Each  applicant shall furnish to the department the
information required for an initial license with respect
to any management company with which it contracts for
management services for the long-term care facility.

The department may not approve an application for an
initial license unless:
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(1) The application and all required attachments and
statements submitted by the applicant meet the
requirements of this chapter and chapter 33-07-04.1.

(2) The department has conducted an inspection or
investigation of the 1long-term care facility to
determine compliance with this chapter and chapter
33-07-04.1.

(3) The department has conducted an investigation of the
fitness of the applicant. In the determination of
this fitness, the department shall consider the
following:

(a) Whether the applicant has legal capacity
demonstrated by such documents as articles of
incorporation to provide the services for which
the license is sought.

(b) Whether financial resources and sources of
revenue for the specific long-term care facility
of the applicant appear adequate to provide
staff, services, and the physical environment
sufficient to comply with North Dakota Century
Code chapter 23-16 and this chapter and chapter
33-07-04.1.

(c) Whether a substantially consistent and adequate
level of care, as measured by compliance with
this chapter and chapter 33-07-04.1 and other
pertinent evidence, is being or was rendered by
the applicant during the five-year period prior
to the date of application in each institution
in which the applicant exercised ownership,
management, or operational functions.

Application for license renewal. The licensee shall submit a
completed application to the department. The department may
require reports including, but not limited to, staffing
reports, census data, statistical information, and such
business records as the department may reasonably require for
the performance of its licensure functions.

Provisional license.

a. If the Tlong-term care facility fails to conform to the
requirements of North Dakota Century Code chapter 23-16
and this chapter and chapter 33-07-04.1, the department
may refuse to issue a license, but may issue a provisional
Ticense to allow the long-term care facility to comply
with licensing requirements, if the Tlicensee makes a
substantial good faith attempt to comply with such
requirements and requires time to effect compliance.
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The provisional license is valid for ninety daysﬂ

The provisional 1license may be renewed once, if the
licensee demonstrates to the department that it has made
further substantial progress towards compliiance, and can
effect compliance within the following ninety days.

Before determining whether to issue a permanent license to
a provisionally Tlicensed 1long-term care facility, the
department shall conduct a survey or such other
investigation as it deems necessary to determine that the
long-term care facility meets the requirements for
licensure.

8. Change or modification of license. The holder of a license
shall notify the department in writing thirty days in advance
of any of the following changes:

a.

g.
h.

In the case of a partnership, transfer of ownership
includes dissolution of the partnership and conversion
thereof into any other entity or the removal, addition, or
substitution 6f an dindividual or other entity for a
general partner.

Transfer of ownership of a sole proprietorship (any
business owned by a single individual) includes transfer
of title and property to another person.

Transfer of ownership of a corporation does not, in
itself, include transfer of corporate stock or merger of
one or more corporations with the licensee surviving.
Transfer of ownership of a corporation includes
consolidation of two or more corporations resulting in the
creation of a new corporate entity and formation of a
corporation from a partnership or a sole proprietorship.

Transfer of operating rights of the licensee includes a
lease of the long-term care facility where the lessor
retains no control of the operation or management of the
long-term care facility and where the lessor is paid by a
contract which specifies the amount of the payment.

Change in bed capacity.

Change in levels of long-term care services.

Change in name of long-term care facility.

Change of administrator.

History: Effective December 1, 1986; amended effective August 1, 1989;
October 1, 1989.

General Authority: NDCC 23-01-03, 28-32-02
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Law Implemented: NDCC 23-16-01, 28-32-02

STAFF COMMENT: Sections 33-07-03.1-22 and 33-07-04.1-20 contain all new
material but are not underscored so as to improve readability.

33-07-03.1-22. Special care units.

1.

Description. A special care unit is an optional inpatient
facility which may be -established 1in connection with a
long-term care facility and which is designed to provide care
for persons diagnosed with dementia and related disorders.
The special care unit should be designed as other nursing
units, except that restricting devices may be placed on exit
doors to prevent residents from wandering away from the unit
and as otherwise provided in section 33-07-04.1-20.

Preadmission screening. Prior to admission, a
multidisciplinary evaluation team shall evaluate the
appropriateness of an individual's placement in the special
care unit. The evaluation team shall consist of, at a
minimum, a registered nurse and a social worker who will be
providing services in a special care wunit, the prospective
resident's attending physician, and the prospective resident's
guardian. The evaluation team recommending placement in a
special care unit shall make detailed written findings, based
on documented evidence, describing the factual basis for their
determination. The team's findings must demonstrate that the
individual needs to be admitted to the special care wunit for
at least one of the following reasons:

a. The individual 1is. independently mobile, either through
ambulation or wheelchair, and habitually wanders or would
wander out of the building and is unable to find the way
back.

b. The individual exhibits a dementing illness, is still
ambulatory, and would benefit from therapeutic programs
specifically designed to meet their individual needs and
capabilities.

c. The individual's behavior requires staff attention and
redirection because of repeated episodes of unpredictable
combative or verbal abuse, disorientation, wandering, and
removing or destroying property of others. It shall be
determined and documented by the physician and reviewed by
the pharmacist that such behavior {is not drug or
medication induced.

The evaluation team's findings must also demonstrate that

other living alternatives allowing free and Tess restricted
movement were or are unsuccessful or inappropriate, or both.
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Admission records. The admission records of a resident in a
special care unit must, at a minimum, contain:

a. The written findings of the multidisciplinary evaluation
team.

b. An informed, written consent for admission signed by the
resident or the resident's guardian.

c. An order for admission signed by the resident's attending
physician.

Prohibitions. Special care units may not be used to care for
individuals with acute mental illness or for individuals with
a primary diagnosis of mental illness or mental retardation.
Furthermore, residents may not be placed in special care units
as a means of punishment, as an alternative to maintaining
proper staffing at the long-term care facility, or as a
convenience to long-term care facility staff.

Placement evaluation and transfer or discharge.

a. The evaluation team described 1in subsection 2 must
reevaluate the placement of each resident every thirty
days for the first ninety days after admission and no less
than every one hundred eighty days thereafter.

b. If placement in the special care unit is determined
inappropriate at any time by the professional personnel
responsible for development and review of the resident's
overall plan of care (as identified in subsection 10 of
section 33-07-03.1-05), it 1is the responsibility of the
Jong-term care facility's social services department to
notify the wevaluation team and request they evaluate
continued placement or possible discharge, or both, from
the unit.

c. A vresident's placement 1in, or restriction to, a special
care unit shall terminate when:

(1) The condition or behavior justifying placement has
diminished to the extent where the reasons for
admission no longer exist or are no longer a factor
in provision of care.

(2) Consent for placement is terminated or withdrawn by
the resident or his guardian, or both.

(3) If the resident's attending physician determines

continued placement would adversely affect the
resident's health and safety.
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History:

(4) The resident's needs can be met in a less restrictive
setting or because their physical condition has
deteriorated to the extent the therapeutic
programming is no longer of benefit, or both.

Staffing.

The unit must be separately staffed at all times.

The wunit shall have assigned a specially trained core
staff in sufficient number to meet the needs of the
residents. This core staff may not have simultaneous
duties on other units.

Staff working 1in the unit shall have special training in
the particular care and needs of the types of residents
admitted to the unit.

For residents of the special care unit, the long~term care
facility shall provide sufficient social work and
activities staff to meet the social, emotional, and
recreational needs of the residents.

Programs.

a.

In addition to meeting the special medical and nursing
needs of each resident 1in the special care wunit, the
long-term care facility shall provide social services and
activity programs especially designed to avoid
programmatic  isolation and to meet each resident's
individual needs.

The resident's individual program plan (plan of care)
shall include therapeutic programming which will assist
the resident 1in attaining or maintaining, or both, their
maximal level of functional independence and provide for
routine and ongoing out-of-facility activities.

Activities and social service programs shall provide the
opportunity for interaction with nondementia residents of
the long-term care facility and the community outside the
long~term care facility to respond to individual resident
needs and capabilities.

Residents of the wunit may not be locked into or out of
their rooms.

The long-term care facility shall have written policies
and procedures regarding admission (including criteria for
admission), discharge (including criteria for discharge),
and provision of services in the special care unit.

Effective October 1, 1989.
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General Authority: NDCC 23-01-03
Law Implemented: NDCC 23-16-01

33-07-04.1-20. Physical facilities - Special care units.

1.

In addition to the physical plant requirements of this
chapter, a long-term care facility with a special care wunit
shall provide the following:

a. Dining area and recreational activities area within the
unit which may not be the same space. The total area set
aside for this purpose may not be less than twenty square
feet [1.86 square meters] per bed for dining purposes, and
fifteen square feet [1.40 square meters] per bed for
recreational activities purposes.

b. A visitation room, appropriately furnished where residents
may meet privately with family members, visitors, clergy,
etc.

c. Toilet in or :adjacent to recreation and dining areas.

d. Bathing facilities within the unit which are functionally
usable by residents of the unit.

e. The wunit shall provide a homelike atmosphere, furnished
and decorated to respond to individual resident needs.

Special care wunits wutilizing restricting devices on doors
shall comply with the following:

a. Restricting devices may only be installed in buildings
protected throughout by an approved supervised automatic
fire detection system or approved supervised automatic
sprinklier system.

b. Restricting devices must wunlock upon activation of an
approved supervised automatic fire detection system or
approved supervised automatic sprinkier system.

c. Restricting devices must unlock upon Toss of power
controlling the lock or locking mechanism.

d. The restricting devices must be designed and equipped so
that a competent person may leave the wunit at any time
without the use of a key or requiring special
instructions. The system used to comply with  this
requirement is subject to approval by the Ticensing agency
and the state fire marshal's office.
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History:

If a long-term care facility has a special care unit and
utilizes restricting devices, they shall provide their
residents with immediate access to a secured outdoor area.

Review of plans. A Tong-term care facility wishing to open a
special care unit shall submit its plans for physical plant,
staffing, and program to the department for prior review of
conformity with these requirements.

Effective October 1, 1989.

General Authority: NDCC 23-01-03
Law Implemented: NDCC 23-16-01

33-16-01-01. General.

1.

Authority. The authority for this chapter relating to the
control, prevention, and abatement of pollution of natural
surface and underground waters 1is provided by North Dakota
Century Code section 61-28-04.

Scope and purpose. This chapter establishes procedures
governing the application for, and the issuance, denial,
modification and revocation of, permits for the discharge of
pollutants into the waters of the state, as defined by
subsection 6 of North Dakota Century Code section 61-28-02.
The establishment of such procedures 1is required as a
condition precedent to participation by North Dakota in the
national pollutant discharge elimination system, pursuant to
the provisions of section 402(b) of the Federal Water
Pollution Control Act [33 U.S.C. 1251 et seq.].

Definitions. As used in this chapter, unless the context
otherwise indicates:

a. "Administrator" means the administrator of the United
States environmental protection agency.

b. "Applicable water quality standards" means all water
guality standards to which a discharge is subject under
the Federal Water Pollution Control Act and which have
been (1) approved or permitted to remain in effect by the
administrator following submission to the administrator
pursuant to section 303(a) of the Federal Water Pollution
Control Act, or (2) promulgated by the administrator
pursuant to section 303(b) or (c) of the Federal Water
Pollution Control Act.

c. "Biological monitoring" stai* mean means the determination
of the effects on aquatic life, including accumulation of
poltlutants in tissue, 1in receiving waters due to the
discharge of pollutants (1) by techniques and procedures,
inctuding sampling of organisms representative of
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appropriate levels of the food chain appropriate to the
volume and the physical, chemical, and biological
characteristics of the effluent, and (2) at appropriate
frequencies and locations.

"Department" means the North Dakota state department of
health and consolidated laboratories.

"Discharge" when used without qualification includes a
discharge of a pollutant, and a discharge of pollutants.

"Discharge of a pollutant" and "discharge of pollutants"
each means any addition of any pollutant to the waters of
the state from any source, including the disposal of
pollutants into wells.

"Effiuent standard" or Yeffluent 1limitation" means any
restriction established by the department on quantities,
rates, and concentrations of chemical, physical,
biological, and other constituents which are discharged
from point sources into the waters of the state. Such
restrictions shall be at least.as stringent as standards
adopted by the administrator pursuant to the provisions of
the Federal Water Pollution Control Act. Such
restrictions shall dinclude, but not be Tlimited to,
effluent limitations and applicable compliance schedules,
standards of performance, toxic effluent standards and
prohibitions, and pretreatment standards adopted by the
administrator pursuant to the aforesaid Act.

"EPA" means the United States environmental protection
agency.

"Industrial user" means those industries identified in the
Standard Industrial Classification Manual, Bureau of the
Budget, 1967, as amended and supplemented, under the
category "Division D - Manufacturing" and such other
classes of significant waste producers as, by regulation,
the administrator deems appropriate.

"Minor discharge" means any discharge which (1) has a
total volume of less than fifty thousand gallons [189,250
Titers] on every day of the year, (2) does not affect the
waters of more than one state, and (3) is not identified
by the department, the administrator, or by the regicnal
administrator in regulations issued pursuant to section
307(a) of the Federal Water Pollution Control Act as a
discharge which is not a minor discharge. If there s
more than one discharge from a facility and the sum of the
volumes of all discharges from the facility exceeds fifty
thousand gallons [189,250 liters] on any day of the year,
then no discharge from the facility is a "minor discharge"
as defined herein.
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"Municipality" means a city, county, district,
association, or other public body created by or pursuant
to state law and having Jjurisdiction over disposal of
wastes, as the term is defined by subsection 2 of North
Dakota Century Code section 61-28-02, or a designated and
approved management agency under section 209 of the
Federal Water Pollution Control Act.

"National data bank" means a facility or system
established or to be established by the administrator for
the purposes of assembling, organizing, and analyzing data
pertaining to water quality and the discharge of
pollutants.

"National pollutant discharge elimination system (NPDES)"
means the national system for the issuance of permits
under section 402 of the Federal Water Pollution Control
Act of 1972 and includes any state or interstate program
which has been approved by the administrator pursuant to
section 402 of the Federal Water Pollution Control Act.

"NPDES application" or '"application" means the uniform
national forms (including subsequent additions, revisions,
or modifications duly promulgated by the administrator
pursuant to the Federal Water Pollution Control Act) for
application for a national pollutant discharge elimination
system permit.

““NPDES form" means any issued national pollutant discharge
elimination system permit and any wuniform national form
developed for wuse in the national pollutant discharge
elimination system and prescribed in regulations
promulgated by the administrator.

"NPDES permit" means any permit issued by the department
pursuant to its authority under North Dakota Century Code
section 61-28-04, and subsequent to approval by the
administrator as described in subsection 5 of section

33-16-01-04.

"NPDES reporting form" means the uniform national forms
(including subsequent additions, revisions, or
modifications duly promulgated by the administrator
pursuant to the Federal Water Pollution Control Act) for
reporting data and information pursuant to monitoring and
other conditions of national pollutant discharge
elimination system permits.

1Poiiutantt means fwastes" as defimed in subsection 2 of
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amd industrials mm:c-::pa-l— an-d agr::cn-l—tura—]:wastt
discharged imto water 'Person" means the state or any
agency or institution thereof, any municipality, political
subdivision, public or private corporation, individual
partnership, association, any agency or instrumentality of
the United States government, or other entity, and
includes any officer or governing or managing body of any
municipality, political subdivision, or public or private

corporation.

“Refuse Act appiication™ means the appiication for a
1899 33 v-—S5—€— 407> "Pollutant" means "wastes" as defined
in subsection 2 of North Dakota Century Code section
61-28-02; and including, but not Timited to, dredged
spoil, solid waste, incinerator residue, garbage, sewage,
sludge, munitions, chemical wastes, biological materials,
radioactive materials, heat, wrecked or discarded
equipment, rock, sand, cellar dirt, and industrial,
municipal, and agricultural waste discharged into water.

. srretd s e Dot North Bad
"Refuse Act application" means the application for a
permit under section 13 of the River and Harbor Act of
1899 [33 U.S.C. 407].

LSchedute of compiiance® means a schedule of remediat
operations feading to compiiance with an effiuvent
m—mmmwm
"Regional administrator" means the regional administrator
of region VIII of the environmental protection agency,
which includes within its jurisdiction North Dakota.

such orgamisms or their offspring 'Schedule of compliance"
means a schedule of remedial measures including an
enforceable sequence of actions or operations leading to
compliance with an effluent limitation, other limitation,
prohibition, or standard.
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Ww.

defimritions given in subsection 6 of North Bakota Cemtury
€ode section 62802 or North Bakota €entury €ode section
6+—6+o6+ "Toxic pollutant" means those pollutants, or
combinations of pollutants, including, but not Timited to,
disease causing agents, which after discharge and upon
exposure, ingestion, inhalation, or assimilation into any
organism, either directly from the environment or
indirectly by ingestion through food chains, will, on the
basis of information available to the administrator, cause
death, disease, behavioral abnormalities, cancer, genetic
mutations, physiological malfunctions, {(including
malfunctions in reproduction) or physical deformations, in
such organisms or their offspring.

"Waters of the state" means all water included within the

definitions given in subsection 6 of North Dakota Century

Code section 61-28-02 or North Dakota Century Code section
61-01-01.

History: Amended effective October 1, 1989.

General Authority: NDCC 61-28-04
Law Implemented: NDCC 61-28-04

STAFF COMMENT: Section 33-16-01-26.1 contains all new material but is
not underscored so as to improve readability.

33-16-01-26.1. General permits.

1. Coverage. The department may issue a general permit in
accordance with the following:

a.

Area. The general permit will be written to cover a
category of discharges described in the permit under
subdivision b, except those covered by individual permits,
within a designated area. The area will correspond to
existing geographic or political boundaries or any other
appropriate division or combination of boundaries.

Sources. The general permit may be written to regulate,
within the designated area as described in subdivision a,
catagories of point sources if the sources all:

(1) Involve the same- or substantially similar types of
operations;

(2) Discharge the same types of wastes;

(3) Require the same effluent limitations or operating
conditions;

(4) Require the same or similar monitoring; and
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(5) In the opinion of the department, are more
appropriately controlled under a general permit than
under individual permits.

2. Administration.

a.

General permits may be issued, modified, revoked and
reissued, or terminated in accordance with applicable
requirements of chapter 33-16-01.

Requiring an individual permit.

(1) The department may require any person authorized by a
general permit to apply for and obtain an individual
North Dakota pollutant discharge elimination system
permit. Any interested person may petition the
director to take action under this paragraph. Cases
where an individual North Dakota pollutant discharge
elimination system permit may be required include the
following:

(a) The discharge is a significant contributor of
pollution as determined by the factors set forth
in chapter 33-16-01;

(b) The discharger 1is not 1in compliance with the
conditions of the general North Dakota pollutant
discharge elimination system permit;

(c) A change has occurred in the availability of
demonstrated technology or practices for the
control or abatement of pollutants applicable to
the point source;

(d) Effluent 1limitation guidelines are promulgated
for point sources covered by the general North
Dakota pollutant discharge elimination system
permit;

(e) A North Dakota water quality management plan
containing requirements applicable to such point
sources is approved; or

(f) The requirements of subsection 1 are not met.

(2) Any owner or operator authorized by a general permit
may request to be excluded from the coverage of the
general permit by applying for an individual permit.
The owner or operator shall submit an application
under section 33-16-01-02, to the department with
reasons supporting the request. The request must be
submitted no later than ninety days after the notice
by the department in  accordance with section
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- (3)

(4)

33-16-01-07. The request must be processed under
chapter 33-16-01. If the reasons cited by the owner
or operator are adequate to support the request, the
department may issue an individual permit.

When an individual North Dakota pollutant discharge
elimination system permit is issued to an owner or
operator otherwise subject to a general North Dakota
pollutant discharge elimination system permit, the
applicability of the general permit to the individual
North Dakota pollutant discharge elimination system
permittee is automatically terminated on the
effective date of the individual permit.

A permittee, excluded from a general permit solely
because the permittee already has an individual
permit, may request that the individual permit be
revoked. The permittee shall then request to be
covered by the general permit. Upon revocation of
the individual permit, the general permit shall apply
to the source.

History: Effective October 1, 1989,

General Authority:
Law Implemented:

NDCC 61-28-04

NDCC 61-28-04
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33-25-01-01. Definitions.

1.

|

|

|

"Abandoned well" means a well whose use has been permanently
discontinued or which is in a state of disrepair such that it
cannot Dbe wused for its intended purpose or for observation
purposes.

"Area of review" means the area of review surrounding an
injection well described according to the criteria in 40 CFR
+46-66 146.6 and 146.63.

"Casing" means a pipe or tubing of appropriate material, of
varying diameter and weight, lowered into a borehole during or
after drilling 1in order to support the sides of the hole and
thus prevent the walls from caving, to prevent loss of
drilling mud into porous ground, or to prevent water, gas, or
other fluid from entering or leaving the hole.

"Catastrophic collapse" means the sudden and utter failure of
overlying strata caused by removal of underlying materials.

"CFR" means Code of Federal Regulations as of July + 1982
August 27, 1987,

“Director" means the director of the division of water supply
and pollution control of the state department of health and
consolidated laboratories.

"Exempted aquifer" means an aquifer or its portion that meets

the criteria in the definition of "underground source of
drinking water" but which has been exempted according to the
procedures of subsection 2 of section 33-25-01-05.
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"Fluid" means material or substance which flows or moves

11.

whether in a semisolid, liquid, sludge, gas, or any other form
or state.

"Formation" means a body of rock characterized by a degree of
lithologic homogeneity which is prevailing, but not
necessarily, tabular and is mappable on the earth's surface or
traceable in the subsurface.

"Hazardous waste" means a hazardous waste as defined in 40 CFR
261.3.

"Injection zone" means a geological formation, group of

12.

formations, or part of a formation receiving fluids through a
well.

"Packer" means a device Jlowered into a well to produce a

+8—- 15.

History:

General Authority: NDCC 61-28-04

fluidtight seal.

"Plugging" means the act or process of stopping the flow of
water, oil, or gas into and out of a formation through a
borehole or well penetrating that formation.

"Radiocactive waste" means any waste which contains hazardous
material in concentrations which exceed those listed in 10 CFR
part 20, appendix B, table II, column 25 or exceed the

"Well" means a bored, drilled or driver shaft, or a dug hole,
whose depth is greater than the largest surface dimension.

Effective June 1, 1983; amended effective November 1, 1989.

Law Implemented: NDCC 61-28-04

33-25-01-02. Classification of injection wells. Injection wells
are classified as follows:

1.

Class I. Wells wused to dinject hazardous waste and other
industrial and municipal disposal wells which inject fluids
beneath the lowermost formation containing, within one quarter
mile [402.34 meters] of the well bore, an underground source
of drinking water.

Class II. Wells which inject fluids:

a. Which are brought to the surface in connection with
conventional oil or natural gas production and may be
commingled with wastewaters from gas plants which are an
integral part of production operations, unless those
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waters are classified as a hazardous waste at the time of
injection;

b. For enhanced recovery of o0il or natural gas; and

c. For storage of hydrocarbons which are liquid at standard
temperature and pressure.

3. Class III. Wells which inject for extraction of minerals or
energy.
4. Class IV. Wells used to dispose of hazardous wastes or

radioactive wastes into or above a formation which, within one
quarter mile [402.34 meters] of the well, contains an
underground source of drinking water and wells used to dispose
of hazardous wastes which cannot be classified under Class I
wells, e.g., wells used to dispose of hazardous wastes into or
above a formation which contains an exempted aquifer.

5. Class V. Injection wells not included in Class I, II, III, or
IV.

History: Effective June 1, 1983; amended effective November 1, 1989.
General Authority: NDCC 23-20.3, 61-28-04, 61-28.1-03
Law Implemented: NDCC 23-20.3, 61-28-04, 61-28.1-03

=== T

33-25-01-03. Prohibition of unauthorized injection. Any
underground injection (except Class II and III) is prohibited except as
authorized by permit or rule issued under this section. Also the
construction of any well required to have a permit under this section is
prohibited until the permit has been issued.

History: Effective June 1, 1983.
General Authority: NDCC 61-28-04; &t+—2866
Law Implemented: NDCC 61-28-04, 61-28-06

33-25-01-04. Prohibition of movement of fluid into underground
sources of drinking water.

1. No owner or operator shall construct, operate, maintain,
convert, plug, abandon, or conduct any other underground
injection activity in a manner which causes or allows movement
of fluid containing any contaminant into an underground source
of drinking water if the presence of that contaminant may
cause a violation of any maximum contaminant level under
chapter 33-17-01 or which may adversely affect the health of
persons. The applicant for a permit shall have the burden of
showing that the requirements of this section are met.

2. The director shall prescribe additional requirements in
accordance to 40 CFR 144.12(b) through (e) for all injection
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History:

wells which may cause a violation of a maximum contaminant
level under chapter 33-17-01 or which may adversely affect the
health of persons.

Effective June 1, 1983; amended effective November 1, 1989.

General Authority: NDCC 61-28-04, 61-28.1-03
Law Implemented: NDCC 61-28-04, 61-28.1-03

33-25-01-05. Identification of underground sources of drinking
water and exempted aquifers.

1.

The director may identify and shall protect as an underground
source of drinking water all aquifers or parts of aquifers
which are mot exempted aguifers amd which:

a. Supply any public water system; or

b. Contain a sufficient quantity of ground water to supply a
public water system and:

(1) Currently supply drinking water for  human
consumption; or

(2) Contain fewer than ten thousand milligrams per liter
total dissolved solids—=; and

(3) Are not exempted aquifers.

After notice and opportunity for a public hearing the director
may designate, identify, and describe in geographic or
geometric terms, or both, which are clear and definite
exempted aquifers or parts thereof using the following
criteria:

a. It does not currently serve as a source of drinking water;
and

b. (1) It cannot now and will not in the future serve as a
source of drinking water because:

(a) It is mineral, hydrocarbon, or geothermal energy
producing;

(b) It dis situated at a depth or location which
makes recovery of water for drinking water
purposes economically or technologically
impractical;

(c) It is so contaminated that it would be

economically or technologically impractical to
render that water fit for human consumption; or
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History:

(d) It 1is located over a Class III well mining area
subject to subsidence or catastrophic collapse;
or

(2) The total dissolved solids content of the ground
water is more than three thousand and less than ten
thousand milligrams per liter and it 1is not
reasonably expected to supply a public water system.

Effective June 1, 1983; amended effective November 1, 1989.
General Authority: NDCC 61-28-04, 61-28.1-03
Law Implemented: NDCC 61-28-04, 61-28.1-03

33-25-01-06. Permitting.

1.

Application for a permit.

a.

- f.

Any person who 1is required to have a permit shall
complete, sign, and submit an application to the director.

When the owner and operator are different, it is the
operator's duty to obtain a permit.

The application must be complete before the permit is
issued.

A11 applicants of Class I wells shall provide information
specified in 40 CFR +22-% 144.31(e) and 146.14(a) wusing
the application form specified by the director and (c)
(for Class I nonhazardous waste injection wells) or 40 CFR
146.70(a), 146.71(a), and 146.72(a) (for Class I hazardous
waste injection wells).

Applicants shall keep records of all data used to complete
permit applications and supplemental information for at
least three years from the date the application is signed.

Extsting €1ass ¥ weldls shali be authorized to inject for =a
period of onme year after approvat of the state program-

Bperators of existing €iass ¥ injection weldls shaii: submit
s T s X " : brbard - t
Operators of new injection wells, unless covered by an

existing area permit, shall submit an application within a
reasonable time before construction is expected to begin.

Signatories to permit applications.

e

A1l permits shall be signed as follows:
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(1) For a corporation: by a principal executive officer
of at least the level of vice president.

(2) For a partnership or sole proprietor: by a general
partner or proprietor.

(3) For a municipality, state, federal, or other public

agency: by either a principal officer or authorized
representative.

b. A person is a duly authorized representative if the
authorization:

(1) Is made in writing by the legal signatory;

(2) Specifies an individual or position héving
responsibjlity for the overall operation; and

(3) Is submitted to the director either prior to or along

with  documents signed by the authorized
representative.

Changes 1in authorization must be in writing and submitted
to the director.

3. Duration of permits. Underground injection control permits
for Class I and V wells shall be effective for a fixed term of
not more than ten years.

4. Transfer of permits.

a. Any Class V permit may be automatically transferred to a
new permittee if:

(1) The current permittee notifies the director at least
thirty days prior to the proposed transfer date; and

(2) The notice includes a written agreement between the
existing and new permittee containing:

(a) A specific date for transfer of permit
responsibility, coverage, and liability; and

(b) A demonstration that the new permittee meets the
financial responsibility requirements.

b. Permits for Class I wells may be transferred only if the
permit has been modified or revoked and reissued.

5. Modification, revocation and reissuance, or termination of
permits.
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History:

Permits may be modified, revoked and reissued, or
terminated at the request of any affected person or at the
director's 1initiative if cause exists as specified in 40
CFR t2215¢=)> amd b 144.39. A1l requests shall be in
writing and shall contain facts or reasons supporting the
request.

If the director tentatively decides to modify or revoke
and reissue a permit, the director shall prepare a draft
permit 1incorporating the proposed changes. The director
may request additional information and, in the case of a
modified permit, may require the submission of an updated
permit application. In the case of revoked and reissued
permits, the director shall require the submission of a
new application.

The following are causes for terminating a permit during
its term or for denying a permit renewal application:

(1) Noncompliance by the permittee with any permit
condition;

(2) Failure by the permittee to fully disclose all
relevant facts or misrepresentation of relevant
facts; or

(3) A determination that the permitted activity endangers
human health or the environment.

If the director tentatively decides to terminate a permit,
the director shall issue notice of intent to terminate.

Effective June 1, 1983; amended effective November 1, 1989.
General Authority: NDCC 61-28-045 &61+28-66
Law Implemented: NDCC 61-28-04, 61-28-06

33-25-01-07. Area permits.

1.

The
for

director may issue a permit on an area basis, rather than
each well individually; provided, that the permit is for

injection wells:

a.

Described and identified by Tlocation in permit
applications, if they are existing wells;

Within the same well field, facility site, reservoir,
project, or similar unit in the same state;

Of similar construction;

Of the same class;
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History:

e. Operated by a single owner or operator; and
f. Used to inject other than hazardous waste.
Area permits shall specify:

a. The area within which underground injections are
authorized; and

b. The requirements for construction, monitoring, reporting,
operation, and abandonment for all wells authorized by the
permit.

The area permit may authorize the permittee to construct and
operate, convert, or plug and abandon wells within the permit
area, provided:

a. The permittee notifies the director at such time as the
permit requires;

b. The additional well meets the area permit criteria; and

c. The cumulative effects of drilling and operation of
additional injection wells are acceptable to the director.

If the director determines that any additional well does not
meet the area permit requirements, the director may modify or
terminate the permit or take enforcement action.

If the director determines the cumulative effects are
unacceptable, the permit may be modified.

Effective June 1, 1983.

General Authority: NDCC 61-28-04; &+—2896
Law Implemented: NDCC 61-28-04, 61-28-06

33-25-01-10. Conditions applicable to all permits.

1.

The general conditions contained in 40 CFR 322+% 144.51 apply
to Class I and V underground injection control permits. All
conditions shall be 1incorporated into the permits, either
expressly or by reference.

A permittee may not commence injection into a new injection
well until:

a. Construction is complete;

b. The permittee has submitted notice to the director that
construction is complete; and
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History:

c. The director has inspected or reviewed the new injection
well and finds it in compliance with the permit, or the
permittee has not received notice from the director of
intent to inspect within thirteen days of the permittee's
completion notice.

The director shall impose on a case-by-case basis such
additional conditions as are necessary to prevent the
migration of fluids 1into underground sources of drinking
water.

The permit shall require the permittee to maintain financial
responsibility and resources to close, plug, and abandon the
underground injection operation in a manner prescribed by the
director. The permittee must show evidence of financial
responsibility to the director by the submission of surety
bond, or other adequate assurance, such as financial
statements or other materials acceptable to the director.
Operators of Class I hazardous waste injection wells must

maintain the resources to close, plug, or abandon the well and

for postclosure care pursuant to 40 CFR 144 subpart F and 40
CFR 146.71 and 146.72.

The permittee shall retain all records concerning the nature
and composition of injected fluids wuntil three years after
completion of plugging and abandonment of the well.

The following information shall be reported within twenty-four
hours:

a. Any monitoring or other information which indicates that
any contaminant may cause an  endangerment to an
underground source of drinking water.

b. Any noncompliance with a permit condition or malfunction
of the injection system which may cause fluid migration
into or between underground sources of drinking water.

Effective June 1, 1983; amended effective November 1, 1989.

General Authority: NDCC 23-20.3-03, 61-28-04, 61-28.1~03
Law Implemented: NDCC 23-20.3-03, 61-28-04, 61-28.1-03

33-25-01-11. Technical requirements.

1.

Construction requirements.

a. (1) Existing wells shall achieve <compliance with
construction requirements prior to permitting or
according to a compliance schedule established as a
permit condition.
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(2) New injection wells shall submit plans for testing,
drilling, and construction as part of the permit
application.

(3) New injection wells shall be in compliance with
construction requirements prior to commencing
injection operations.

(4) Changes in construction plans require approval of the
director.

Class I well construction shall conform to the
requirements contained in 40 CFR 146.12 (nonhazardous
waste injection wells) or 40 CFR 146.65 (hazardous waste

injection wells).

2. Corrective action.

a.

Applicants for Class I nonhazardous waste injection well
permits shall identify all known wells which penetrate the
injection zone within the area of review.

seateds compieteds or abandomeds the appiicant shaldr atso
submit a pran consisting of such steps or modifications as
are necessary +to prevent movement of fluid Tirto an
source of drinking water— Applicants for
Class I hazardous waste injection well permits are subject
to the corrective action requirements of 40 CFR 146.64 and
shall as part of the permit application submit a plan to
the director outlining the protocol used to: :

(1) Identify all wells penetrating the confining zone or
injection zone within the area of review; and

(2) Determine whether wells are adequately completed or
plugged.

A1l Class I injection wells are subject to the following:

(1) For wells in the area of review which are improperly
sealed, completed, or abandoned, the applicant shall
also submit a corrective action plan consisting of
such steps or modifications as are necessary to
prevent movement of fluid into an underground source
of drinking water.

e= (2) The director's review of the pian for corrective

action plan shall consider all of the following
criteria and factors:

> (a) Toxicity and volume of the injected fluid.
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2> (b) Toxicity of native fluids or byproducts of
injection.

€3> (c) Potentially affected population.
4> (d) Geology.

5> (e) Hydrology.

6> (f) History of the injection operation.
7> (g) Completion and plugging records.

<8 (h) Abandonment procedures in effect at the time the
well was abandoned.

€93 (i) Hydraulic connections with an underground source
of drinking water.

¢+ (3) Where the corrective action plan is adequate, the
director shall incorporate the plan into the permit
as a condition.

e+ (4) Where the corrective action plan is inadequate, the
director shall:

> (a) Require the applicant to revise the plan;

<2> (b) Prescribe a corrective action plan as a permit
condition; or

3> (c) Deny the permit.

£+ (5) Permits for existing injection wells that require
corrective action shall include a compliance schedule
requiring corrective action as soon as possible.

g- (6) New injection wells may not be permitted until all
required corrective action has been taken.

hr (7) The director may require as a permit condition that
injection pressure be so limited that pressure in the
injection zone does not exceed hydrostatic pressure
at the site of an improperly completed or abandoned

well within the area of review. This pressure
limitation shall satisfy the —corrective action
requirement. Alternatively, such injection pressure

limitation can be part of a compliance schedule and
last wuntil all other required corrective action has
been taken.

3. A1l Class I hazardous waste injection wells must be sited in
accordance with 40 CFR 146.62.
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Operating, monitoring and reporting requirements for Class I
wells shall at a minimum dinclude the items contained in
40 CFR 146.13 (for nonhazardous waste injection wells) or 40
CFR 146.67, 146.68, and 146.69 (for hazardous waste 1injection

wells).
4~ 5. In authorizing a new Class I well, the director shall require
the submission of all the information specified in

40 CFR 144.31 and 146.14. For an existing or converted
€lass T wells the director may rely on tihe existing permtt
accurate (for nonhazardous waste injection wells) or 40 CFR
144 .31, 146.70(a), 146.71(a), and 146.72(a) (for hazardous
waste injection wells).

5- 6. Prior to granting approval for the operation of a Class I
well, the operator shall submit for review by the director
shatl consider the information listed in 40 CFR 146.14(b) (for
nonhazardous waste injection wells) or 40 CFR 146.66 and
146.70(b) (for hazardous waste injection wells).

History: Effective June 1, 1983; amended effective November 1, 1989.
General Authority: NDCC 23-20.3-03, 61-28-04, 61-28.1-03
Law Implemented: NDCC 23-20.3-03, 61-28-04, 61-28.1-03

33-25-01-12. Plugging and abandonment.

1. Any Class I permit shall include, and any Class V permit may
include, a plan for plugging and abandonment which shall be
incorporated into the permit as a condition to ensure that
movement of fluids either into an underground source of
drinking water or between underground sources of drinking
water is not allowed.

2. Temporary iJntermittent cessation of injection operations is
not abandonment.

3. The permittee shall notify the director at such times as the
permit requires before conversion or abandonment of the well
or in the case of area permits before closure of the project.

4. Prior to granting approval for plugging and abandonment of a
Class I well, the director shall consider the plan submitted
by the operator which contains the information listed in
40 CFR 146.14(c) (for nonhazardous waste injection wells) or
40 CFR 146.71(a)(4) and 146.72(a) (for hazardous waste
injection wells).

History: Effective June 1, 1983; amended effective November 1, 1989.
General Authority: NDCC 23-20.3-03, 61-28-04, 61-28.1-03
Law Implemented: NDCC 23-20.3-03, 61-28-04, 61-28.1-03
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33-25-01-13. Mechanical integrity. A permit for any €iass I weil
or imjection project which tacks mechamical integrity shaitt inmciudes amd

1. A permit for any Class I well shall include, and for any
Class V well may include, a condition prohibiting injection
operations until the permittee shows to the satisfaction of
the director that the well has mechanical integrity.

2. An injection well has mechanical integrity if:

a. There is no significant Tleak in the casing, tubing, or
packer; and

b. There is no significant fluid movement into an underground
source of drinking water through vertical channels
adjacent to the injection well bore.

3. The mechanical integrity of a Class I nonhazardous waste well
must be demonstrated using the methods 1listed in 40 CFR
146.8(b), (c), (d), and (e). The director may also allow the
use of a radioactive tracer survey (timed run method) for
detecting 1leaks in the tubing, casing, or packer and for
demonstrating the absence of fluid movement behind the casing
(where the injection zone immediately underlies the lTowermost
underground source of drinking water on a case-by-case basis);

4. The mechanical integrity of a Class I hazardous waste
injection as defined by 40 CFR 146.8 must be demonstrated as
established by 40 CFR 146.68(d); and

5. The mechanical integrity of a Class I nonhazardous waste
injection well must be demonstrated at least once every five
years and whenever there has been a well workover.

History: Effective June 1, 1983; amended effective November 1, 1989.
General Authority: NDCC 23-30.3-03, 61-28-04, 61-28.1-03
Law Implemented: NDCC 23-20.3-03, 61-28-04, 61-28.1-03

33-25-01~14. Area of review. The area of review for each
injection well or each field, project, or area of the state shall be
determined according to 40 CFR +46—66 146.6 (for nonhazardous waste
injection wells) or 40 CFR 146.63 (for hazardous waste injection wells).

History: Effective June 1, 1983; amended effective November 1, 1989.
General Authority: NDCC 23-20.3-03, 61-28-04
Law Implemented: NDCC 23-20.3-03, 61-28-04

33-25-01-15. Schedules of compliance.
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1. The compliance schedule of a Class I nonhazardous waste
injection well or a Class V injection well must require
compliance as soon as possible, and not later than three years
after the effective date of the permit.

2. If the schedule of compliance is for more than one year, then
interim requirements and completion dates (not to exceed one

year) must be incorporated into the compliance schedule and
permit.

3. No Tater than thirty days following each interim and final
date, the permittee shall submit progress reports to the
director.

4. No owner or operator of a Class I hazardous waste injection
well may begin injection wuntil all corrective action as
required in 40 CFR 146.64 has been taken.

History: Effective June 1, 1983; amended effective November 1, 1989.
General Authority: NDCC 23-20.3-03, 61-28-04, 61-28.1-03
Law Implemented: NDCC 23-20.3-03, 61-28-04, 61-28.1-03

33-25-01-17. Requirements for hazardous waste injection wells.
The owner or operator of all wells injecting hazardous waste shall
comply with the requirements for hazardous waste management facilities
as specified in 40 CFR +22—45 144.14, 146 subpart G, and 148.

History: Effective June 1, 1983; amended effective November 1, 1989.
General Authority: NDCC 23-20.3-04, 23-20.3-05, 61-28-04
Law Implemented: NDCC 23-20.3-04, 23-20.3-05, 61-28-04

33-25-01-18. Class IV wells. A1l Class IV wells are prohibited
except wells used to inject contaminated ground water that has been
treated and is being injected into the same formation from which it was

drawn if such injection is approved by the director in accordance with
40 CFR 144.13(c).

History: Effective June 1, 1983; amended effective November 1, 1989.
General Authority: NDCC 61-28-04
Law Implemented: NDCC 61-28-04, 61-28-06
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DECEMBER 1989

STAFF  COMMENT: Chapter 33-24-08 contains all new material but is not
underscored so as to improve readability.

CHAPTER 33~-24-08
TECHNICAL STANDARDS AND CORRECTIVE ACTION REQUIREMENTS
FOR OWNERS AND OPERATORS OF UNDERGROUND STORAGE TANKS

Section

33-24-08-01 Applicability (Technical Standards and
Corrective Action)

33-24-08-02 Interim Prohibition for Deferred Underground
Storage Tank Systems

33-24-08-03 Definitions (Technical Standards and
Corrective Action)

33-24-08-04 [Reserved]

33-24-08-05 [Reserved]

33-24-08-06 [Reserved]

33-24-08-07 [Reserved]

33-24-08-08 [Reserved]

33-24~08-09 [Reserved]

33-24-08-10 Performance Standards for New Underground
Storage Tank Systems

33~24-08-11 Upgrading of Existing Underground Storage
Tank Systems

33-24-08-12 Notification Requirements

33-24-08-13 [Reserved]

33-24-08-14 [Reserved]

33-24-08-15 [Reserved]

33-24-08-16 [Reserved]

33-24-08-17 [Reserved]

33-24-08-18 [Reserved]

33-24-08-19 [Reserved]

33~-24-08-20 Spill and Overfill Control
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33-24-08-21
33-24-08-22
33-24-08-23
33-24-08-24
33-24-08-25
33-24-08-26
33-24-08-27
33-24-08-28
33-24-08-29
33-24-08-30

33-24-08-31
33-24-08-32

33-24-08-33
33-24-08-34
33-24-08-35
33-24-08-36
33-24-08-37
33-24-08-38
33-24-08-39
33-24-08-40
33-24-08-41
33-24-08-42
33-24-08-43
33-24-08-44
33-24-08-45
33-24-08-46
33-24-08-47
33-24-08-48
33-24-08-49
33-24-08-50

33-24-08-51
33-24-08-52
33-24-08-53
33-24-08-54
33-24-08-55
33-24-08-56
33-24-08-57
33-24-08-58
33-24-08-59
33-24-08-60
33-24-08-61
33-24-08-62
33-24-08-63

33-24-08-64
33-24-08-65
33-24-08-66
33-24-08-67

Operation and Maintenance of Corrosion Protection

Compatibility

Repairs Allowed

Reporting and Recordkeeping

[Reserved]

[Reserved]

[Reserved]

[Reserved]

[Reserved]

General Release Detection Requirements for All
Underground Storage Tank Systems

Release Detection Requirements for Petroleum
Underground Storage Tank Systems

Release Detection Requirements for Hazardous
Substance Underground Storage Tank Systems

Methods of Release Detection for Tanks

Methods of Release Detection for Piping

Release Detection Recordkeeping

[Reserved]

[Reserved]

[Reserved]

[Reserved]

Reporting of Suspected Releases

Investigation Due to Offsite Impacts

Release Investigation and Confirmation Steps

Reporting and Cleanup of Spills and Overfills

[Reserved]

[Reserved]

[Reserved]

[Reserved]

[Reserved]

[Reserved]

General Release Response and Corrective Action
for Underground Storage Tank Systems Containing
Petroleum or Hazardous Substances

Initial Response

Initial Abatement Measures and Site Check

Initial Site Characterization

Free Product Removal

Investigations for Soil and Ground Water Cleanup

Corrective Action Plan

Public Participation

[Reserved]

[Reserved]

Temporary Closure

Permanent Closure and Changes in Service

Assessing the Site at Closure or Change in Service

Applicability to Previously Closed Underground
Storage Tank Systems

Closure Records

[Reserved]

[Reserved]

[Reserved]
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33-24-08-68
33-24-08-69
33-24-08-70
33-24-08-71
33-24-08-72
33-24-08-73
33-24-08-74
33-24-08-75
33-24-08-76
33-24-08-77
33-24-08-78
33-24-08-79
33-24-08-80
33-24-08-81
33-24-08-82
33-24-08-83

33-24-08-84
33-24-08-85
33-24-08-86
33-24-08-87
33-24-08-88
33-24-08~89
33-24-08-90
33-24-08-91
33-24-08-92
33-24-08-93
33-24-08-94

33-24-08-95
33-24-08-96
33-24-08-97
33-24-08-98
33-24-08-99
33-24-08-100
33-24-08-101

33-24-08-102

33-24-08-01.

action).

1. The

[Reserved]

[Reserved]

[Reserved]

[Reserved]

[Reserved]

[Reserved]

[Reserved]

[Reserved]

[Reserved]

[Reserved]

[Reserved]

[Reserved]

Applicability (Financial Responsibility)

Financial Responsibility Compliance Dates

Definitions (Financial Responsibility)

Amount and Scope of Required Financial
Responsibility

Allowable Mechanisms and Combinations of Mechanisms

Financial Test of Self-Insurance

Guarantee

Insurance and Risk Retention Group Coverage

Surety Bond

Letter of Credit

[Reserved]

State Fund or Other State Assurance [Reserved]

Trust Fund

Standby Trust Fund

Substitution of Financial Assurance Mechanisms
by Owner or Operator

Cancellation or Nonrenewal by a Provider of
Financial Assurance

Reporting by Owner or Operator

Recordkeeping

Orawing on Financial Assurance Mechanisms

Release from Requirements

Bankruptcy or Other Incapacity of Owner or Operator
or Provider of Financial Assurance

Replenishment of Guarantees, Letters of Credit or
Surety Bonds

Suspension of Enforcement [Reserved]

Applicability (technical standards and corrective

requirements of this chapter apply to all owners and

operators of an underground storage tank system as defined

section  33-24-08-03, except as otherwise provided
subsections 2, 3, and 4. Any underground storage tank system
listed in subsection 3 must meet the requirements of section

33-24-08-02.
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2. The following underground storage tank systems are excluded
from the requirements of this chapter:

a. Any underground storage tank system holding hazardous
wastes listed or identified under North Dakota Century
Code chapter 20-20.3, or a mixture of such hazardous waste
and other regulated substances;

b. Any wastewater treatment tank system that is part of a
wastewater treatment facility regulated under section 402
or 307(b) of the Clean Water Act;

c. Equipment or machinery that contains regulated substances
for operational purposes such as hydraulic 1ift tanks and
electrical equipment tanks;

d. Any underground storage tank system whose capacity is one
hundred ten gallons [416.39 liters] or less;

e. Any underground storage tank system that contains a de
minimus concentration of regulated substances; or

f. Any emergency spill or overflow containment underground
storage tank system that is expeditiously emptied after
use.

3. Deferrals. Sections 33-24-08-10 through 33-24-08-43 and
sections 33-24-08-60 through 33-24-08-64 do not apply to any
of the following types of underground storage tank systems:

a. Wastewater treatment tank systems;

b. Any underground  storage tank systems containing
radioactive material that are regulated under the Atomic
Energy Act of 1954 [42 U.S.C. 2011 and following];

c. Any underground storage tank system that is part of an
emergency generator system at nuclear power generation
facilities regulated by the nuclear regulatory commission
under 10 CFR part 50, appendix A;

d. Airport hydrant fuel distribution systems; and

e. Underground storage tank systems with field-constructed
tanks.

4. Deferrals. Sections 33-24-08-30 through 33-24-08-35 do not
apply to any underground storage tank system that stores fuel
solely for use by emergency power generators.

History: Effective December 1, 1989.
General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1
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33-24-08-02. Interim prohibition for deferred undergrouhd storage
tank systems.

1.

History:

No person may install an underground storage tank system
listed in subsection 3 of section 33-24-08-01 for the purpose
of storing regulated substances unless the underground storage
tank  system (whether of single-wall or double-wall
construction):

a. Will prevent releases due to corrosion or structural
failure for the operational 1life of the underground
storage tank system;

b. Is cathodically protected against corrosion, constructed
of noncorrodible material, steel ciad with a noncorrodible
material, or designed in a manner to prevent the release
or threatened release of any stored substance; and

c. Is constructed or Tined with material that is compatible
with the stored substance.

Notwithstanding subsection 1, an underground storage tank
system without corrosion protection may be instalied at a site
that is determined by a corrosion expert not to be corrosive
enough to cause it to have a release due to corrosion during
its operating life. Owners and operators must maintain
records that demonstrate compliance with the requirements of
this subsection for the remaining 1ife of the tank. (NOTE:
The National Association of Corrosion Engineers Standard
RP-02-85, '"Control of External Corrosion on Metallic Buried,
Partially Buried, or Submerged Liquid Storage Systems," may be
used as guidance for complying with this subsection.)

Effective December 1, 1989.

General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-03. Definitions (technical standards and corrective

action).

1.

"Aboveground release" means any release to the surface of the
land or to surface water. This includes, but is not Tlimited
to, releases from the aboveground portion of an underground
storage tank system and aboveground releases associated with
overfills and transfer operations as the regulated substance
moves to or from an underground storage tank system.

"Ancillary equipment" means any devices including, but not
Timited to, such devices as piping, fittings, flanges, valves,
and pumps used to distribute, meter, or control the flow of
regulated substances to and from an underground storage tank.
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10.

11.

"Belowground release" means any release to the subsurface of

the land and the ground water. This 1includes, but 1is not
limited to, releases from the belowground portions of an
underground storage tank system and belowground releases
associated with overfills and transfer operations as the

reqgulated substance moves to or from an underground storage
tank.

"Beneath the surface of the ground" means beneath the ground
surface or otherwise covered with earthen materials.

"Cathodic protection" is a technique to prevent corrosion of a
metal surface by making that surface the cathode of an
electrochemical cell. For example, a tank system can be
cathodically protected through the application of either
galvanic anodes or impressed current.

"Cathodic protection tester" means a person who can
demonstrate an  understanding of the principles and
measurements of all common types of cathodic protection
systems as applied to buried or submerged metal piping and
tank systems. At a minimum, such persons must have education
and experience in soil resistivity, stray current,
structure-to-soil potential, and component electrical
isolation measurements of buried metal piping and tank
systems.

"CERCLA"™  means the Comprehensive Environmental Response,
Compensation and Liability Act of 1980, as amended.

"Compatible" means the ability of two or more substances to
maintain their respective physical and chemical properties
upon contact with one another for the design 1ife of the tank
system under conditions T1likely to be encountered in the
underground storage tank.

"Connected piping"” means all underground piping including
valves, elbows, Jjoints, flanges, and flexible connectors
attached to a tank system through which regulated substances
flow. For the purpose of determining how much piping is
connected to any individual underground storage tank system,
the piping that joins two underground storage tank systems
should be allocated equally between them.

"Consumptive use" with respect to heating oil means consumed
on the premises.

"Corrosion expert" means a person who, by reason of thorough
knowledge of the physical sciences and the principles of
engineering and mathematics acquired by a professional
education and related practical experience, is qualified to
engage in the practice of corrosion control on buried or
submerged piping systems and metal tanks. Such a person must
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12.

13.

14.

15.

16.

17.

18.

be accredited or certified as being qualified by the national
association of corrosion engineers or be a registered
professional engineer who has certification or licensing that
includes education and experience in corrosion control of
buried or submerged metal piping systems and metal tanks.

"Department" means the North Dakota state department of health
and consolidated laboratories charged with the administration
and enforcement of this chapter.

"Dielectric material" means a material that does not conduct
direct electrical current. Dielectric coatings are used to
electrically isolate underground storage tank systems from the
surrounding soils. Dielectric  bushings are used to
electrically isolate portions of the underground storage tank
system (e.g., tank from piping).

"Electrical equipment"  means underground equipment that
contains dielectric fluid that is necessary for the operation
of equipment such as transformers and buried electrical cable.

"Excavation zone" means the volume containing the tank system
and backfill material bounded by the ground surface, walls,
and floor of the pit and trenches into which the underground
storage tank system is placed at the time of installation.

"Existing tank system" means a tank system used to contain an
accumulation of regulated substances or for which installation
has commenced on or before December 22, 1988. Installation is
considered to have commenced if:

a. The owner or operator has obtained all federal, state, and
local approvals or permits necessary to begin physical
construction of the site or -installation of the tank
system; and if,

b. Either, (1) a continuous onsite physical construction or
installation program has begun, or (2) the owner or
operator has entered into contractual obligations, which
cannot be canceled or modifed without substantial Tloss,
for physical construction at the site or installation of
the tank system to be completed within a reasonable time.

"Farm tank" is a tank located on a tract of land devoted to
the production of crops or raising animals, including fish,
and associated residences and improvements. A farm tank must
be Tlocated on the farm property. "Farm" dincludes fish
hatcheries, rangeland, and nurseries with growing operations.

"Flowthrough process tank" 1is a tank that forms an integral
part of a production process through which there is a steady,
variable, recurring, or intermittent flow of materials during
the operation of the process. Flowthrough process tanks do
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19.

20.

21.

22.

23.

24.

25.

26.

not include tanks used for the storage of materials prior to
their introduction into the production process or for the
storage of finished products or byproducts from the production
process.

"Free product" refers to a regulated substance that is present

as a nonaqueous phase liquid (e.g., liquid not dissolved in
water).

"Gathering 1lines" means any pipeline, equipment, facility, or
building used in the transportation of oil or gas during oil
or gas production or gathering operations.

"Hazardous substance underground storage tank system" means an
underground storage tank system that contains a hazardous
substance defined in section 101(14) of the Comprehensive
Environmental Response, Compensation and Liability Act of 1980
(but not including any substance regulated as a hazardous
waste under subtitle C) or any mixture of such substances and
petroleum, and which 1is not a petroleum underground storage
tank system.

"Heating o0i1" means petroleum that 1is No. 1, No. 2,
No. 4-1ight, No. 4-heavy, No. 5-1ight, No. 5-heavy, and No. 6
technical grades of fuel o0il; other residual fuel oils
(including navy special fuel oil and bunker <¢); and other
fuels when wused as substitutes for one of these fuel oils.
Heating oil is typically used 1in the operation of heating
equipment, boilers, or furnaces.

"Hydraulic 1ift tank" means a tank holding hydraulic fluid for
a closed~loop mechanical system that uses compressed air or
hydraulic fluid to operate 1ifts, elevators, and other similar
devices.

"Liquid trap" means sumps, well cellars, and other traps used
in association with oil and gas production, gathering, and
extraction operations (including gas production plants), for
the purpose of <collecting o0il, water, and other Tiquids.
These  Tiquid traps may temporarily collect 1liquids for
subsequent disposition or reinjection into a production or
pipeline stream, or may collect and separate liquids from a
gas stream.

"Maintenance" means the normal operational upkeep to prevent
an underground storage tank system from releasing product.

"Motor fuel" means petroleum or a petroleum-based substance
that is motor gasoline, aviation gasoline, No. 1 or No. 2
diesel fuel, or any grade of gasohol, and is typically used in
the operation of a motor engine.
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27.

28.

29.

30.

31.

32.

33.

34.

35.

"New tank system" means a tank system that will be used to
contain an accumulation of regulated substances and for which
installation has commenced after December 22, 1988. (See also
"existing tank system".)

"Noncommercial purposes" with respect to motor fuel means not
for resale.

"On the premises where stored" with respect to heating oil
means underground storage tank systems Jlocated on the same
property where the stored heating oil is used.

"Operational 1ife" refers to the period beginning when
installation of the tank system has commenced until the time
the tank system is properly closed under sections 33-24-08-60
through 33-24-08-64.

"Operator" means any person in control of, or having
responsibility for, the daily operation of the underground
storage tank system.

"Overfill release" 4is a release that occurs when a tank is
filled beyond its capacity, resulting in a discharge of the
regulated substance to the environment.

"Owner!" means:

a. In the case of an underground storage tank system in use
on November 8, 1984, or brought into use after that date,
any person who owns an underground storage tank system
used for storage, use, or dispensing of regulated
substances; and

b. In the case of any underground storage tank system in use
before November 8, 1984, but no longer 1in use on that
date, any person who owned such underground storage tank
immediately before the discontinuation of its use.

"Person" means an individual, +trust, firm, Jjoint stock
company, federal agency, corporation, state, municipality,
commission, political subdivision of a state, or any
interstate body. "Person" also includes a consortium, a joint
venture, a commercial entity, and the United States
government.

"Petroleum underground storage tank system" means an
underground storage tank system that contains petroleum or a
mixture of petroleum with de minimus quantities of other
regulated substances. Such systems include those containing
motor fuels, Jjet fuels, distillate fuel oils, residual fuel
0ils, lubricants, petroleum solvents, and used oils.
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36.

37.

38.

39.

40.

41.

42.

43.

44 .

"Pipe" or "piping" means a hollow cylinder or tubular conduit
that is constructed of nonearthen materials.

"Pipeline facilities (including gathering lines)" are new and
existing pipe rights of way and any associated equipment,
facilities, or buildings.

"Regulated substance" means:

a. Any substance defined in section 101(14) of the
Comprehensive Environmental Response, Compensation and
Liability Act (CERCLA) of 1980 (but not including any
substance regulated as a hazardous waste under North
Dakota Century Code chapter 23-20.3; and

b. Petroleum, including crude oil or any fraction thereof
that is liquid at standard conditions of temperature and
pressure (sixty degrees Fahrenheit [10 degrees Celsius]
and fourteen and seven-tenths pounds per square inch
[101.3 kilopascals] absolute). The term '"regulated
substance" includes, but is not limited to, petroleum and
petroleum-based substances comprised of a complex blend of
hydrocarbons derived from crude oil through processes of
separation, conversion, upgrading, and finishing, such as
motor fuels, jet fuels, distiliate fuel o0ils, residual
fuel o0ils, lubricants, petroleum solvents, and used oils.

"Release" means any spilling, leaking, emitting, discharging,
escaping, leaching, or disposing from an underground storage
tank into ground water, surface water, or subsurface soils.

"Release detection" means determining whether a release of a
regulated substance has occurred from the underground storage
tank system 1into the environment or into the interstitial
space between the underground storage tank system and its
secondary barrier or secondary containment around it.

"Repair'" means to restore a tank or underground storage tank
system component that has caused a release of product from the
underground storage tank system.

"Residential  tank" dis a tank Tlocated on property used
primarily for dwelling purposes.

"SARA" means the Superfund Amendments and Reauthorization Act
of 1986.

"Septic tank" s a watertight covered receptacle designed to
receive or process, through liquid separation or biological
digestion, the sewage discharged from a building sewer. The
effluent from such receptacle is distributed for disposal
through the soil and settled solids and scum from the tank are
pumped out periodically and hauled to a treatment facility.
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45.

46.

47.

48.

49.
50.

"Storm water or wastewater collection system" means piping,
pumps, conduits, and any other equipment necessary to collect
and transport the flow of surface water runoff resulting from

precipitation, or domestic, commercial, or industrial
wastewater to and from vretention areas or any areas where
treatment is designated to occur. The collection of storm

water and wastewater does not include treatment except where
incidental to conveyance.

"Surface impoundment" d9s a natural topographic depression,
manmade excavation, or diked area formed primarily of earthen
materials (although it may be lined with manmade materials)
that is not an injection well.

"Tank" is a stationary device designed to contain an
accumulation of regulated substances and constructed of
nonearthen materials (e.g., concrete, steel, plastic) that
provide structural support.

"Underground area" means an underground vroom, such as a
basement, cellar, shaft, or vault, providing enough space for
physical inspectidn of the exterior of the tank situated on or
above the surface of the floor.

"Underground release" means any belowground release.

"Underground storage tank" means any one or combination of
tanks (including underground pipes connected thereto) that is
used to contain an accumulation of regulated substances, and
the volume of which (including the volume of underground pipes
connected thereto) is ten percent or more beneath the surface
of the ground. This term does not include any:

a. Farm or vresidential tank of one thousand one hundred
gallons [4163.94 liters] or less capacity used for storing
motor fuel for noncommercial purposes;

b. Tank wused for storing heating oil for consumptive use on
the premises where stored;

c. Septic tank;

d. Pipeline facility (including gathering lines) regulated
under:

(1) The Natural Gas Pipeline Safety Act of 1968 [49
U.S.C. App. 1671, et seqg.];

(2) The Hazardous Liquid Pipeline Safety Act of 1979 [49
U.S.C. App. 2001, et seq.]; or

(3) Which d4s an intrastate pipeline facility regulated
under state laws comparable to the provisions of the
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51.

52.

53.

History:

law referred to in paragraph 1 or 2 of this
subdivision;

e. Surface impoundment, pit, pond, or lagoon;
f. Storm water or wastewater collection system;
g. Flowthrough process tank;

h. Liquid trap or associated gathering lines directly related
to oil or gas production and gathering operations; or

i. Storage tank situated in an underground area (such as a
basement, cellar, mineworking, drift, shaft, or tunnel) if
the storage tank is situated upon or above the surface of
the floor.

The term "underground storage tank" does not include any pipes
connected to any tank which 1is described in subdivisions a
through i on this subsection.

"Underground storage tank system" or "tank system" means an
underground storage tank, connected underground piping,
underground ancillary equipment, and containment system, if
any.

"Upgrade" means the addition or retrofit of some systems such
as cathodic protection, lining, or spill and overfill controls
to dimprove the ability of an underground storage tank system
to prevent the release of product.

"Wastewater treatment tank" means a tank that is designed to
receive and treat an influent wastewater through physical,
chemical, or biological methods. :

Effective December 1, 1989.

General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-04. [Reserved]

33-24-08-05. [Reserved]

33-24-08-06. [Reserved]

33-24-08-07. [Reserved]

33-24-08-08. [Reserved]
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33-24-08-09. [Reserved]

33-24-08-10. Performance standards for new underground storage
tank systems. In order to prevent releases due to structural failure,
corrosion, or spills and overfills for as 1long as the underground
storage tank system is used to store regulated substances, all owners
and operators of new underground storage tank systems must meet the
following requirements:

1. Tanks. Each tank must be properly designed and constructed,
and any portion underground that routinely contains product
must be protected from corrosion, in accordance with a code of
practice developed by a nationally recognized association or
independent testing laboratory as specified below:

a. The tank 1is constructed of fiberglass-reinforced plastic
(NOTE: The following industry codes may be used to comply
with this subdivision: Underwriters Laboratory Standard
1316, "Standard for Glass-Fiber-Reinforced Plastic
Underground  Storage Tanks for Petroleum Products";
Underwriters  Laboratories of Canada  CAN4-S615-M83,
"Standard for Reinforced Plastic Underground Tanks for
Petroleum Products"; or American Society of Testing and
Materials Standard D4021-86, "Standard Specification for
Glass-Fiber-Reinforced Polyester Underground Petroleum
Storage Tanks.");

b. The tank is constructed of steel and cathodically
protected in the following manner:

(1) The tank 1is coated with a suitable dielectric
material;

(2) Field-installed <cathodic protection systems are
designed by a corrosion expert;

(3) Impressed current systems are designed to allow
determination of current operating status as required
in subsection 3 of section 33-24-08-21; and

(4) Cathodic protection systems are operated and
maintained in accordance with section 33-24-08-21 or
according to guidelines established by the department
(NOTE: The following codes and standards may be used
to comply with this subdivision: Steel Tank
Institute "Specification for STI-P3  System of
External Corrosion Protection of Underground Steel
Storage Tanks"; Underwriters Laboratories Standard
1746, "Corrosion Protection Systems for Underground
Storage Tanks"; Underwriters Laboratories of Canada
CAN4-S603-M85, "Standard for Steel Underground Tanks
for Flammable and Combustible Liquids", and
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CAN4-G03.1-M85, "Standard for Galvanic Corrosion
Protection Systems for Underground Tanks for
Flammable and Combustible Liquids", and
CAN4-5631-M84, "Isolating Bushings for Steel
Underground Tanks Protected with Coatings and
Galvanic Systems"; or National Association of
Corrosion Engineers Standard RP-02-85, "Control of
External Corrosion on Metallic Buried, Partially
Buried, or Submerged Liquid Storage Systems", and
Underwriters Laboratories Standard 58, "Standard for
Steel Underground Tanks for Flammable and Combustible
Liquids".);

c. The tank is constructed of a
steel-fiberglass-reinforced-plastic composite (NOTE: The
following industry codes may be used to comply with this
subdivision: Underwriters Laboratories Standard 1746,
"Corrosion Protection Systems for Underground Storage
Tanks", or the Association for Composite Tanks ACT-100,
"Specification for the Fabrication of FRP Clad Underground
Storage Tanks".)

d. The tank 1is constructed of metal without additional
corrosion protection measures provided that:

(1) The tank is installed at a site that is determined by
a corrosion expert not be corrosive enough to cause
it to have a release due to corrosion during its
operating life; and

(2) OQwners and operators maintain records that
demonstrate compliance with the requirements of
paragraph 1 of this subdivision for the remaining
1ife of the tank; or

e. The tank construction and corrosion protection are
determined by the department to be designed to prevent the
release or threatened release of any stored regulated
substance in a manner that is no less protective of human
health and the environment than subdivisions a through d.

Piping. The piping that routinely contains regulated
substances and is in contact with the ground must be properly
designed, constructed, and protected from corrosion in
accordance with a code of practice developed by a nationally
recognized association or independent testing laboratory as
specified below:

a. The piping is constructed of fiberglass-reinforced plastic
- (NOTE: The following codes and standards may be used to
comply with this subdivision: Underwriters Laboratories
Subject 971, "UL Listed Non-Metal Pipe"; Underwriters
Laboratories Standard 567, "Pipe Connectors for Flammable
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and Combustible and LP Gas"; Underwriters Laboratories of
Canada Guide ULC-107, "Glass Fiber Reinforced Plastic Pipe
and Fittings for Flammable Liquids"; and Underwriters
Laboratories of Canada Standard CAN 4-S633-M81, "Flexible
Underground Hose Connectors".)

The piping is constructed of steel and cathodically
protected in the following manner:

(1) The piping 1is coated with a suitable dielectric
material;

(2) Field-installed cathodic protection systems are
designed by a corrosion expert;

(3) Impressed current systems are designed to allow
determination of current operating status as required
in subsection 3 of section 33-24-08-21; and

(4) Cathodic protection systems are operated and
maintained in accordance with section 33-24-08-21 or
guidelines established by the department (NOTE: The
following codes and standards may be used to comply

with this subdivision: National Fire Protection
Association Standard 30, "Flammable and Combustible
Liquids Code"; American  Petroleum Institute

Publication 1615, "Installation of Underground
Petroleum Storage Systems"; American Petroleum
Institute Publication 1632, "Cathodic Protection of
Underground Petroleum Storage Tanks and Piping
Systems"; and National Association of Corrosion
Engineers Standard RP-01-69, "Control of External
Corrosion on Submerged Metallic Piping Systems".);

The piping 1is constructed of metal without additional
corrosion protection measures provided that:

(1) The piping is installed at a site that is determined
by a corrosion expert to not be corrosive enough to
cause it to have a release due to corrosion during
its operating 1ife; and

(2) Owners and operators maintain records that
demonstrate compliance with the requirements of
paragraph 1 for the remaining 1life of the piping
(NOTE: National Fire Protection Association
Standard 30, "Flammable and Combustible Liquids
Code"; and National Association of Corrosion
Engineers Standard RP-01-69, "Controel of External
Corrosion on Submerged Metallic Piping Systems", may
be used to comply with this subdivision.);
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d. The piping construction and corrosion protection are
determined by the department to be designed to prevent the
release or threatened release of any stored regulated
substance in a manner that is no less protective of human
health and the environment than the requirements in
subdivisions a through c.

3. Spill and overfill prevention equipment.

a. Except as provided in subdivision b, to prevent spilling
and overfilling associated with product transfer to the
underground storage tank system, owners and operators must
use the following spill and overfill prevention equipment:

(1) Spill prevention equipment that will prevent release
of product to the environment when the transfer hose
is detached from the fill pipe (for example, a spill
catchment basin); and

(2) Overfill prevention equipment that will:

(a) Automatically shut off flow into the tank when
the tank is no more than ninety~five percent
full; or

(b) Alert the transfer operator when the tank is no
more than ninety percent full by restricting the
flow into the tank or triggering a high=level
alarm.

b. Owners and operators are not required to use the spill and

overfill prevention equipment specified 1in subdivision a
if:

(1) Alternative equipment is used that is determined by
the department to be no less protective of human
health and the environment than the equipment
specified in paragraphs 1 and 2 of subdivision a; or

(2) The wunderground storage tank system is filled by
transfers of no more than twenty-five gallons [94.63
Titers] at one time.

4. Installation. A1l tanks and piping must be properly installed
in accordance with a code of practice developed by a
nationally recognized association or independent testing
laboratory and in accordance with the manufacturer's
instructions.

(NOTE: Tank and piping system installation practices and
procedures described in the following codes may be wused to
comply with the requirements of this subsection: American
Petroleum Institute Publication 1615, '"Installation of
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Underground Petroleum Storage System"; Petroleum Equipment
Institute Publication RP100, "Recommended Practices for
Installation of Underground Liquid Storage Systems"; or
American National Standards Institute Standard B31.3,
"Petroleum Refinery Piping", and American National Standards
Institute Standard B31.4, "Liquid Petroleum Transportation
Piping System".)

5. Certification of installation. A1l owners and operators must
ensure that one or more of the following methods of
certification, testing, or inspection is used to demonstrate
compliance with subsection 4 by providing a certification of
compliance on the underground storage tank notification form
in accordance with section 33-24-08-12:

a. The installer has been certified by the tank and piping
manufacturers;

b. The installer has been certified or licensed by the
department; :

¢. The installation has been 1inspected and certified by a
registered professional engineer with education and
experience in underground storage tank system
installation;

d. The dinstallation has been inspected and approved by the
department;

e. All work listed in the manufacturer's installation
checklists has been completed; or

f. The owner and operator have complied with another method
for ensuring compliance with subsection 4 that s
determined by the department to be no less protective of
human health and the environment.

History: Effective December 1, 1989.

General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-11. Upgrading of existing underground storage tank

systems.
1. Alternatives allowed. Not later than December 22, 1998, all
existing underground storage tank systems must comply with one

of the following requirements:

a. New underground storage tank system performance standards
under section 33-24-08-10;

b. The upgrading requirements in subsections 2 through 4; or
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Closure requirements under sections 33-24-08-60 through
33-24-08-64, including applicable requirements for
corrective action under sections 33-24-08-50 through
33-24~08-57.

Tank upgrading requirements. Steel tanks must be upgraded to
meet one of the following requirements in accordance with a

code

of practice developed by a nationally recognized

association or independent testing laboratory:

a.

Interior 1lining. A tank may be upgraded by internal
lining if:

(1) The 1lining 1is installed in accordance with the
requirements of section 33-24-08-23; and

(2) Within ten years after lining, and every five years
thereafter, the lined tank 1is internally inspected
and found to be structurally sound with the lining
stil11l performing in accordance with original design
specifications.

Cathodic protection. A tank may be upgraded by cathodic
protection if the cathodic protection system meets the
requirements of paragraphs 2, 3, and 4 of subdivision b of
subsection 1 of section 33-24-08-10 and the integrity of
the tank is ensured using one of the following methods:

(1) The tank 1is internally inspected and assessed to
ensure that the tank is structurally sound and free
of corrosion holes prior to installing the cathodic
protection system;

(2) The tank has been installed for less than ten years
and is monitored monthly for releases in accordance
with subsections 4 through 8 of section 33-24-08-33;

(3) The tank has been installed for less than ten years
and is assessed for corrosion holes by conducting two
tightness tests that meet the requirements of
subsection 3 of section 33-24-08-33. The first
tightness test must be conducted prior to installing
the cathodic protection system. The second tightness
test must be conducted between three and six months
following the first operation of the cathodic
protection system; or

(4) The tank is assessed for corrosion holes by a method
that is determined by the department to prevent
releases in a manner that is no less protective of
human health and the environment than paragraphs 1
through 3.
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c. Internal lining combined with cathodic protection. A tank
may be upgraded by both internal 1lining and cathodic
protection if:

(1) The 1ining 1s installed in accordance with the
requirements of section 33-24-08-23; and

(2) The cathodic protection system meets the requirements
of paragraphs 2, 3, and 4 of subdivisionb of
subsection 1 of section 33-24-08-10.

(NOTE:  The following codes and standards may be used to
comply with this section: American Petroleum Institute
Publication 1631, "Recommended Practice for the Interior
Lining of Existing Steel Underground Storage Tanks";
National Leak Prevention Association Standard 631, "Spill
Prevention, Minimum 10 Year Life Extension of Existing
Steel Underground Tanks by Lining Without the Addition of
Cathodic Protection"; National Association of Corrosion
Engineers  Standard RP-02-85, "Control of External
Corrosion on Metallic Burijed, Partially Buried, or
Submerged Liquid Storage Systems"; and American Petroleum
Institute Publication 1632, "Cathodic Protection of
Underground Petroleum Storage Tanks and Piping Systems".)

3. Piping upgrading requirements. Metal piping that routinely
contains regulated substances and is in contact with the
ground must be cathodically protected in accordance with a
code of practice developed by a nationally recognized
association or independent testing laboratory and must meet
the requirements of paragraphs 2, 3, and 4 of subdivision b of
subsection 2 of section 33-24-08-10.

(NOTE: The codes and standards listed in the note following
subdivision b of subsection 2 of section 33-24-08-10 may be
used to comply with this requirement.)

4. Spill and overfill prevention equipment. To prevent spilling
and overfilling associated with product transfer to the
underground storage tank system, all existing underground
storage tank systems must comply with new underground storage
tank  system  spill and overfill prevention equipment
requirements specified in subsection 3 of section 33-24-08-10.

History: Effective December 1, 1989.
General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-12. Notification requirements.

1. Any owner who brings an underground storage tank system into
use after May 8, 1986, must within thirty days of bringing
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such tank into wuse, submit, in the form prescribed in
appendix I, a notice of existence of such tank system to the
department.

(NOTE: Owners and operators of underground storage tank
systems that were in the ground on or after May 8, 1986,
unless taken out of operation on or before January 1, 1974,
were required to notify the designated state or Tlocal agency
in accordance with the Hazardous and Solid Waste Amendments of
1984, Public Law 98-616, on a form published by the
environmental protection agency on November 8, 1985, (50
federal register 46602) unless notice was given pursuant to
section 103(c) of the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980. Owners and operators
who have not complied with the notification requirements may
use portions I through VI of the notification form contained
in appendix I.)

Owners required to submit notices under subsection 1 must
provide notices to the department for each tank they own.
Owners may provide notice for several tanks wusing one
notification form, but owners who own tanks TJlocated at more
than one place of operation must file a separate notification
form for each separate place of operation.

Notices required to be submitted under subsection 1 must
provide all of the information in sections 1 through 9 of the
prescribed form for each tank for which notice must be given.

A1l owners and operators of new underground storage tank
systems must certify in the notification form compliance with
the following requirements:

a. Installation of tanks and piping under subsection 5 of
section 33-24-08-10;

b. Cathodic protection of steel tanks and piping under
subsections 1 and 2 of section 33-24-08-10;

¢. Financial responsibility under sections 33-24-08-80
through 33-24-08-101; and

d. Release detection under sections 33-24-08-31 and
33-24-08-32.

Beginning October 24, 1988, any person who sells a tank
intended to be used as an underground storage tank must notify
the purchaser of such tank of the owner's notification
obligations under subsection 1. The form provided in
appendix II may be used to comply with this requirement.

A1l owners and operators of new underground storage tank
systems must ensure that the installer certifies in the
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notification form that the methods used to 1nsta11 the tanks

and piping complies with the requirements in
section 33-24-08-10.

History: Effective December 1, 1989.
General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

(CONTINUED ON NEXT PAGE)
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33-24-08-13. [Reserved]
33-24-08-14. [Reserved]
33-24-08-15. [Reserved]
33-24-08-16. [Reserved]
33-24-08-17. [Reserved]
33-24-08-18. [Reserved]
33-24-08-19. [Reserved]
33-24-08-20. Spill and overfill control.

1. Owners and operators must ensure that releases due to spilling
or overfilling do not occur. The owner and operator must
ensure that the volume available in the tank is greater than
the volume of product to be transferred to the tank before the
transfer 1is made and that the transfer operation is monitored
constantly to prevent overfilling and spilling.

(NOTE: The transfer procedures described in National Fire
Protection Association Publication 385 may be used to comply
with this subsection. Further guidance on spill and overfill
prevention appears in American Petroleum Institute Publication
1621, "Recommended Practice for Bulk Liquid Stock Control at
Retail Outlets", and Natjonal Fire Protection Association
Standard 30, "Flammable and Combustible Liquids Code".)

2. The owner and operator must report, investigate, and clean up
any spills and overfills 1in  accordance with section
33-24-08-43.

History: Effective December 1, 1989.

General Authority:
Law Implemented:

NDCC 23-20.3-03, 23-20.3-04.1
NDCC 23-20.3-04.1

33-24-08-21. Operation and maintenance of corrosion protection.
A1l owners and operators of steel underground storage tank systems with
corrosion protection must comply with the following requirements to
ensure that releases due to corrosion are prevented for as long as the
underground storage tank system is used to store regulated substances:
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1. A1l corrosion protection systems must be operated and
maintained to continuously provide corrosion protection to the
metal components of that portion of the tank and piping that
routinely contain regulated substances and are in contact with
the ground;

2. A1l underground storage tank systems equipped with cathodic
protection systems must be inspected for proper operation by a
qualified cathodic protection tester in accordance with the
following requirements:

a. Frequency. A1l cathodic protection systems must be tested
within six months of installation and at least every three
years  thereafter or according to another reasonable
timeframe established by the department;

b. Inspection criteria. The criteria that are used +to
determine that cathodic protection is adequate as required
by this section must be 1in accordance with a code of
practice developed by a nationally recognized association.

(NOTE: National Association of Corrosion Engineers Standard
RP-02-85, "Control of External Corrosion on Metallic Buried,
Partially Buried, or Submerged Liquid Storage Systems", may be
used to comply with subdivision b.)

3. Underground storage tank systems with dimpressed current
cathodic protection systems must also be inspected every sixty
days to ensure the equipment is running properly; and

4. For underground storage tank systems using cathodic
protection, records of the operation of the cathodic
protection must be maintained (in accordance with section
33-24-08-24) to demonstrate compliance with the performance
standards. These records must provide the following:

a. The results of the 1last three inspections required in
subsection 3; and

b. The results of testing from the last two inspections
required in subsection 2.

History: Effective December 1, 1989,
General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-22. Compatibility. Owners and operators must use an
underground storage tank system made of or lined with materials that are
compatible with the substance stored in the underground storage tank
system. (NOTE: Owners and operators storing alcohol blends may use the
following codes to comply with the requirements: American Petroleum
Institute Publication 1626, "Storing and Handling Ethanol and
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Gasoline~Ethanol Blends at Distribution Terminals and Service Stations";
and American Petroleum Institute Publication 1627, "Storage and Handling

of Gasoline-Methonal/Cosolvent Blends at Distribution Terminals and
Service Stations".)

History: Effective December 1, 1989.
General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-23. Repairs allowed. Owners and operators of
underground storage tank systems must ensure that repairs will prevent
releases due to structural fajlure or corrosion as Tlong as the
underground storage tank system is used to store regulated substances.
The repairs must meet the following requirements:

1. Repairs to wunderground storage tank systems must be properly
conducted in accordance with a code of practice developed by a
nationally recognized association or an independent testing
laboratory. (NOTE: The following codes and standards may be
used to comply with this subsection: National Fire Protection
Association Standard 30, "Flammable and Combustible Liquids
Code"; American Petroleum Institute Publication 2200,
"Repairing Crude 0i1, Liquefied Petroleum Gas, and Product
Pipelines"; American Petroleum Institute Publication 1631,
"Recommended Practice for the Interior Lining of Existing
Steel Underground Storage Tanks"; and National Leak Prevention
Association Standard 631, "Spill Prevention, Minimum 10 Year
Life Extension of Existing Steel Underground Tanks by Lining
Without the Addition of Cathodic Protection".);

2. Repairs to fiberglass-reinforced plastic tanks may be made by
the manufacturer's authorized representatives or in accordance
with a code of practice developed by a nationally recognized
association or an independent testing laboratory;

3. Metal pipe sections and fittings that have released product as
a result of corrosion or other damage must be replaced.
Fiberglass pipes and fittings may be repaired in accordance
with the manufacturer's specifications;

4. Repaired tanks and piping must be tightness tested in
accordance with subsection 3 of section 33-24-08-33 and
subsection 2  of section 33-24-08-34 within thirty days
following the date of the completion of the repair except as
provided in subdivisions a through c:

a. The vrepaired tank 1is internally inspected in accordance
with a code of practice developed by a nationally
recognized association or an independent  testing
laboratory;
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b. The repaired portion of the underground storage tank
system is monitored monthly for releases in accordance
with a method specified in subsections 4 through 8 of
section 33-24-08-33; or

c. Another test method is wused that is determined by the
department to be no less protective of human health and
the environment than those listed above.

5. Within six months following the repair of any cathodically
protected underground storage tank system, the cathodic
protection system must be tested in accordance with
subsections 2 and 3 of section 33-24-08-21 to ensure that it
is operating properly; and

6. Underground storage tank system owners and operators must
maintain records of each repair for the remaining operating
1ife of the underground storage tank system that demonstrate
compliance with the requirements.

History: Effective December 1, 1989.
General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08~-24. Reporting and recordkeeping. Owners and operators
of underground storage tank systems must cooperate fully with
inspections, monitoring, and testing conducted by the department, as
well as requests for document submission, testing, and monitoring by the
owner or operator pursuant to North Dakota Century Code section
23-30.3-04.1.

1. Reporting. Owners and operators must submit the following
information to the department:

a. Notification for all underground storage tank systems
(section 33-24-08-12), which 1includes certification of
installation for new underground storage tank systems
(subsection 5 of section 33-24-08-10);

b. Reports of all releases including suspected releases
(section 33-24-08-40), spills and overfills (section
33-24-08-43), and confirmed releases (section
33-24-08-51);

c. Corrective actions planned or taken including initial
abatement measures (section 33-24-08-52), initial site
characterization (section  33-24-08-53), free product
removal (section 33-24-08-54), investigation of soil and
ground water cleanup (section 33-24-08-55), and corrective
action plan (section 33-24-08-56); and

113



d. A notification before permanent closure or change in
service (section 33-24-08-61).

2. Recordkeeping. Owners and operators must maintain the
following information:

a. A corrosion expert's analysis of site corrosion potential
if corrosion protection equipment is not used
(subdivision d of subsection 1 of section 33-24-08-10,
subdivision ¢ of subsection 2 of section 33-24-08-10);

b. Documentation of operation of corrosion protection
equipment (section 33-24-08-21);

c. Documentation of underground storage tank system repairs
(subsection 6 of section 33-24-08-23);

d. Recent compliance with release detection requirements
(section 33-24-08-35); and

e. Results of the site investigation conducted at permanent
closure (section 33-24-08-64).

3. Availability and maintenance of records. Owners and operators
must keep the records required either:

a. At the wunderground storage tank site and immediately
available for inspection by the department;

b. At a readily available alternative site and be provided
for inspection to the department upon request; or

c. In case of permanent closure records required under
section 33-24-08-64, owners and operators are also
provided with the additional alternative of mailing
closure records to the department if they cannot be kept
at the site or an alternative site as indicated above.

History: Effective December 1, 1989.

General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-25. [Reserved]
33-24-08-26. [Reserved]
33-24-08-27. [Reserved]

33-24-08-28. [Reserved]
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33-24-08-29. [Reserved]

33-24-08-30. General release detection requirements for all
underground storage tank systems.

1.

Owners and operators of new and existing underground storage
tank systems must provide a method, or combination of methods,
of release detection that:

a. Can detect a release from any portion of the tank and the
connected underground piping that routinely contains
product;

b. Is installed, calibrated, operated, and maintained in
accordance with the manufacturer's instructions, including
routine maintenance and service checks for operability or
running condition; and

c. Meets the performance requirements in section 33-24-08-33
or 33-24-08-34, with any performance claims and their
manner of determination described 1in writing by the
equipment manufacturer or installer. In addition, methods
used after December 22, 1990, except for methods
permanently installed prior to that date, must be capable
of detecting the leak rate or quantity specified for that
method in subsections 2, 3, and 4 of section 33-24-08-33
or subsections 1 and 2 of section 33-24-08-34 with a
probability of detection of ninety-five hundredths and a
probability of false alarm of five hundredths.

When a release detection method operated in accordance with
the performance standards in  sections  33-24-08-33 and
33-24-08-34 indicates a release may have occurred, owners and
operators must notify the department in accordance with
sections 33-24-08-40 through 33-24-08-43.

Owners and operators of all underground storage tank systems
must comply with the release detection requirements of this
section by December twenty-second of the year listed in the
following table:
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History:

General Authority:
Law Implemented:

Schedule for Phase-in of Release Detection

Year
system
was
installed

Year when release detection is required
(by December 22 of the year indicated)

1989

1990 1991 1992 1993

Before RD p
1965
or
date
un-
known,

1965-69 P/RD

1970-74 P RD '

1975-79 P RD

1980-88 P RD

New tanks (after December 22) immediately upon
installation.

~ P = Must begin release detection for all pressurized
piping in accordance with subdivision a. of
subsection 2. of section 33-24-08-31 and sub-
division d. of subsection 2. of section 33-24-
08'320
RD = Must begin release detection for tanks and
suction piping in accordance with subsection 1.
of section 33-24-08-31, subdivision b. of sub-
section 2. of section 33-24-08-31, and section
33-24-08-32.

Any existing underground storage tank system that cannot apply
a method of release detection that complies with the
requirements of this section must complete the closure
procedures in sections 33-24-08-60 through 33-24-08-64 by the
date on which release detection 1is required for that
underground storage tank system under subsection 3.

Effective December 1, 1989.

NDCC 23-20.3-03, 23-20.3-04.1
NDCC 23-20.3-04.1
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33-24-08-31. Release . detection requirements for petroleum
underground storage tank systems. Owners and operators of petroleum
underground
tanks and piping as follows:

1.

storage tank systems must provide release detection for

Tanks. Tanks must be monitored at least every thirty days for
releases using one of the methods listed in subsections 4
through 8 of section 33-24-08-33 except that:

a.

Underground storage tank systems that meet the performance
standards in section 33-24-08-10 or 33-24-08-11, and the
monthly inventory control requirements in subsection 1 or
2 of section 33-24-08-33, may use tank tightness testing
(conducted in accordance with subsection 3 of section
33-24-08-33) at least every five years until December 22,
1998, or until ten years after the tank is installed or
upgraded under subsection 2 of section  33-24-08-11,
whichever is later;

Underground storage tank systems that do not meet the
performance standards in  section  33-24-08-10 or
33-24-08-11 may use monthly inventory controls (conducted
in accordance with subsection 1l or 2 of section
33-24-08-33) and annual tank tightness testing (conducted
in accordance with subsection 3 of section 33-24-08-33)
until December 22, 1998, when the tank must be upgraded
under section 33-24-08-11 or permanently closed under
section 33-24-08-61; and

Tanks with capacity of five hundred fifty gallons [2081.98
liters] or less may use weekly tank gauging (conducted 1in
accordance with subsection 2 of section 33-24-08-33).

Piping. Underground piping that routinely contains regulated
substances must be monitored for releases in a manner that
meets one of the following requirements:

a.

Pressurized piping. Underground piping that conveys
regulated substances under pressure must:

(1) Be equipped with an automatic 1line leak detector
conducted in accordance with subsection 1 of section
33-24-08-34; and

(2) Have an annual Tline tightness test conducted in
accordance with subsection 2 of section 33-24-08-34
or have monthly monitoring conducted in accordance
with subsection 3 of section 33~24-08-34.

Suction piping. Underground piping that conveys regulated
substances under suction must either have 1line tightness
test conducted at least every three years and in
accordance with subsection 2 of section 33-24-08-34, or
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use a monthly monitoring method conducted in accordance
with subsection 3 of section 33-24-08-34. No release
detection s required for suction piping that is designed
and constructed to meet the following standards:

(1) The below-grade piping operates at less than
atmospheric pressure;

(2) The below-grade piping is sloped so that the contents
of the pipe will drain back into the storage tank if
the suction is released;

(3) Only one check valve is included in each suction
line;

(4) The check valve 1is located directly below and as
close as practical to the suction pump; and

(5) A method 1is provided that allows compliance with
paragraphs 2 through 4 to be readily determined.

History: Effective December 1, 1989.
General Authority: NDCC 23~-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-32. Release detection requirements for hazardous
substance underground storage tank systems. Owners and operators of
hazardous substance underground storage tank systems must provide
release detection that meets the following requirements:

1. Release detection at existing underground storage tank systems
must meet the requirements for petroleum underground storage
tank systems in section 33-24-08-31. By December 22, 1998,
all existing hazardous substance underground storage tank
systems must meet the release detection requirements for new
systems in subsection 2.

2. Release detection at new hazardous substance underground
storage tank systems must meet the following requirements:

a. Secondary containment systems must be designed,
constructed, and installed:

(1) Contain regulated substances released from the tank
system until they are detected and removed;

(2) Prevent the release of regulated substances to the
environment at any time during the operational 1life
of the underground storage tank system; and

(3) Be checked for evidence of a release at least every
thirty days.
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(NOTE: The provisions of section 33-24-05-106 may be used
to comply with this subsection.)

Double-walled tanks must be desinged, constructed, and
installed to:

(1) Contain a release from any portion of the inner tank
within the outer wall; and

(2) Detect the failure of the inner wall.

External Tiners (including vaults) must be designed,
constructed, and installed to:

(1) Contain one hundred percent of the capacity of the
largest tank within its boundary;

(2) Prevent the interference of precipitation or ground
water intrusion with the ability to contain or detect
a release of regulated substances; and

(3) Surround the tank complietely (i.e., it is capable of
preventing lateral as well as vertical migration of
regulated substances).

Underground piping must be equipped with secondary

containment that satisfies the requirements of
subdivision a of  subsection 2 (e.g., trench 1liners,
jacketing of double-walled pipe). In addition,

underground piping that conveys regulated substances under
pressure must be equipped with an automatic 1line leak
detector in accordance with subsection 1 of section
33-24-08-34; or

Other methods of release detection may be used if owners
and operators:

(1) Demonstrate to the department that an alternate
method can detect a release of the stored substance
as effectively as any of the methods allowed in
subsections 2 through 8 of section 33-24-08-33 can
detect a release of petroleum;

(2) Provide 1information to the department on effective
corrective action technologies, health risks, and
chemical and physical properties of the stored
substance, and the characteristics of the underground
storage tank site; and
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(3) Obtain approval from the department to use the
alternate release detection method before the
installation and operation of the new underground
storage tank system.

History: Effective December 1, 1989.
General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-33. Methods of release detection for tanks. Each method
of release detection for tanks used to meet the requirements of section
33-24-08-31 must be conducted in accordance with the following:

1. Inventory control. Product inventory control (for another
test of equivalent performance) must be conducted monthly to
detect a release of at least one percent of flowthrough plus
one hundred thirty gallons [492.10 liters] on a monthly basis
in the following manner:

a. Inventory volume measurements for regulated substance
inputs, withdrawals, and the amount still remaining in the
tank are recorded each operating day;

b. The equipment wused is capable of measuring the level of
product over the full range of the tank's height to the
nearest one-eighth of an inch [3.05 millimeters];

c. The regulated substance inputs are reconciled with
delivery receipts by measurement of the tank inventory
volume before and after delivery;

d. Deliveries are made through a drop tube that extends to
within one foot [0.30 meters] of the tank bottom;

e. Product dispensing is metered and recorded within the
local standards for meter calibration or an accuracy of
six cubic inches [98.32 milliliters] for every five
gallons [18.93 Titers] of product withdrawn; and

f. The measurement of any water level in the bottom of the
tank is made to the nearest one-eighth of an idinch [3.05
millimeters] at least once a month.

(NOTE: Practices described in the American Petroleum
Institute Publication 1621, "Recommended Practice for Bulk
Liquid Stock Control at Retail Outlets", may be used, where
applicable, as guidance in meeting the requirements.)

2. Manual tank gauging. Manual guaging must meet the following
requirements:
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a. Tank 1liquid level measurements are taken at the beginning
and ending of a period of at least thirty-six hours during
which no liquid is added to or removed from the tank;

b. Level measurements are based on an average of two
consecutive stick readings at both the beginning and
ending of the period;

c. The equipment used 1is capable of measuring the level of
product over the full range of the tank's height to the
nearest one-eighth of an inch [3.05 millimeters];

d. A leak 1is suspected and subject to the requirements of
sections 33-24-08-40 through 33-24-08-43 if the variation
between beginning and ending measurements exceeds the
weekly or monthly standards in the following table:

Nominal Weekly Standard Monthly Standard
Tank Capacity (one test) (average of four tests)
550 gallons or less 10 gallons 5 gallons
551~1,000 gallons 13 gallons 7 gallons
1,001-2,000 gallons 26 gallons 13 gallons; and

e. Only tanks of five hundred fifty gallons [2081.98 liters]
or less nominal capacity may use this as the sole method
of release detection. Tanks of five hundred fifty-one to
two thousand gallons [2085.76 to 7570.80 liters] may use
the method in place of manual dnventory control in
subsection 1 of section 33-24-08-33. Tanks of greater
than two thousand galions [7570.80 1liters] nominal
capacity may not use this method to meet the requirements
of sections 33-24-08-40 through 33-24-08-45.

3. Tank tightness testing. Tank tightness testing (or another
test of equivalent performance) must be capable of detecting a
one-tenth gallon [.38 1liter] per hour 1leak rate from any
portion of the tank that routinely contains product while
accounting for the effects of thermal expansion or contraction
of the product, vapor pockets, tank deformation, evaporation
or condensation, and the location of the water table.

4. Automatic tank gauging. Equipment for automatic tank gauging
that tests for the loss of product and conducts inventory
control must meet the following requirements:

a. The automatic product level monitor test can detect a
two-tenths gallon [.76 liter] per hour leak rate from any
portion of the tank that routinely contains product; and

b. Inventory control (or another test of -equivalent

performance) 1is conducted 1in accordance with the
requirements of subsection 1 of section 33-24-08-33.
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Vapor monitoring. Testing or monitoring for vépors within the
soil gas of the excavation zone must meet the following
requirements:

a.

The materials used as backfill are sufficiently porous
(e.g., gravel, sand, crushed rock) to readily allow

diffusion of vapors from releases into the excavation
area;

The stored regulated substance, or a tracer compound
placed in the tank system, is sufficiently volatile (e.g.,
gasoline) to result in a vapor level that is detectable by
the monitoring devices located in the excavation zone in
the event of a release from the tank;

The measurement of vapors by the monitoring device is not
rendered inoperative by the ground water, rainfall, or
soil moisture or other known interferences so that a
release could go undetected for more than thirty days;

The 1level of background contamination in the excavation
zone will not interfere with the method used to detect
releases from the tank;

The vapor monitors are designed and operated to detect any
significant increase in concentration above background of
the regulated substance stored 1in the tank system, a
component or components of that substance, or a tracer
compound placed in the tank system;

In the underground storage tank excavation zone, the site
is assessed to ensure compliance with the requirements in
subdivisions a through d and to establish the number and
positioning of monitoring wells that will detect releases
within the excavation zone from any portion of the tank
that routinely contains product; and

Monitoring wells are clearly marked and secured to avoid
unauthorized access and tampering.

Ground water monitoring. Testing or monitoring for liquids on
the ground water must meet the following requirements:

a.

The regulated substance stored is immiscible in water and
has a specific gravity of less than one;

Ground water is never more than twenty feet [6.07 meters]
from the ground surface and the hydraulic conductivity of
the soils between the underground storage tank system and
the monitoring wells or devices is not less than one
one~hundredths centimeter per second (e.g., the soil
should consist of gravels, coarse to medium sands, coarse
silts or other permeable materials);
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c. The slotted portion of the monitoring well casing must be
designed to preverit migration of natural soils or filter
pack into the well and to allow entry of regulated
substance on the water table into the well under both high
and low ground water conditions;

d. Monitoring wells must be sealed from the ground surface to
the top of the filter pack;

e. Monitoring wells or devices intercept the excavation zone
or are as close to it as is technically feasible;

f. The continuous monitoring devices or manual methods used
can detect the presence of at least one-eighth of an inch
[3.05 millimeters] of free product on top of the ground
water in the monitoring wells;

g. Within and immediately below the underground storage tank
system excavation zone, the site 1is assessed to ensure
compliance = with the requirements in subdivisions a
through e and to establish the number and positioning of
monitoring wells or devices that will detect releases from
any portion of the tank that routinely contains product;
and

h. Monitoring wells are clearly marked and secured to avoid
unauthorized access and tampering.

Interstitial monitoring. Interstitial monitoring between the
underground storage tank system and a secondary barrier
immediately around or beneath it may be used, but only if the
system is designed, constructed, and installed to detect a
Teak from any portion of the tank that routinely contains
product and also meets one of the following requirements:

a. For double-walled underground storage tank systems, the
sampling or testing method can detect a release through
the inner wall in any portion of the tank that routinely
contains product;

(NOTE: The provisions outlined in the Steel Tank
Institute's "Standard for Dual Wall Underground Storage
Tanks" may be used as guidance for aspects of the design
and construction of underground steel double-walled
tanks.)

b. For underground storage tank systems with a secondary
barrier within the excavation zone, the sampling or
testing method used can detect a release between the
underground storage tank system and the secondary barrier;

(1) The secondary Dbarrier around or beneath the
underground storage  tank system consists of
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artificially constructed material that is

sufficiently thick and impermeable (at Jleast 10 6
centimeter per second for the regulated substance
stored) to direct a release to the monitoring point
and permit its detection;

(2) The barrier is compatible with the regulated
substance stored so that a release from the
underground storage tank system will not cause a
deterioration of the barrier allowing a release to
pass through undetected;

(3) For cathodically protected tanks, the secondary
barrier must be installed so that it does not
interfere with the proper operation of the cathodic
protection system;

(4) The ground water, soil moisture, or rainfall will not
render the testing or sampling method used
inoperative so that a release could go undetected for
more than thirty days;

(5) The site is assessed to ensure that the secondary
barrier is always above the ground water and not in a
twenty-five-year floodplain, unless the barrier and
monitoring designs are for use under such conditions;
and

(6) Monitoring wells are clearly marked and secured to
avoid unauthorized access and tampering.

For tanks with an internally fitted liner, an automated
device can detect a release between the inner wall of the
tank and the liner, and the liner is compatible with the
substance stored.

8. Other methods. Any other type of release detection method, or
combination of methods, can be used if:

a.

It can detect a two-tenths gallon [.76 liter] per hour
leak rate or a release of one hundred fifty gallons
[567.81 1liters] within "a month with a probability of
detection of ninety-five hundredths and a probability of
false alarm of five one-hundredths; or

The department may approve another method if the owner and
operator can demonstrate that the method can detect a
release as effectively as any of the methods allowed in
subsections 3 through 8. In comparing methods, the
department shall consider the size of release the method
can detect and the frequency and reliability with which it
can be detected. If the method is approved, the owner and
operator must comply with any conditions imposed by the
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department on its use to ensure the protection of human
health and the environment.

History: Effective December 1, 1989.
General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-02.3-04.1

33-24-08-34. Methods of release detection for piping. Each
method of release detection for piping used to meet the requirements of
section 33-24-08-31 must be conducted in accordance with the following:

1. Automatic 1line Jleak detectors. Methods which alert the
operator to the presence of a leak by restricting or shutting
off the flow of regulated substances through piping or
triggering an audible or visual alarm may be used only if they
detect leaks of three gallons [11.36 liters] per hour at ten
pounds per square inch line pressure within one hour. An
annual test of the operation of the leak detector must be
conducted in accordance with the manufacturer's requirements.

2. Line tightness testing. A periodic test of piping may be
conducted only if can detect a one-tenth gallon [.38 1liter]
per hour Teak rate at one and one-half times the operating
pressure.

3. Applicable tank methods. Any of the methods in subsections 5
through 8 of section 33-24-08-33 may be wused if they are
designed to detect a release from any portion of the
underground piping that routinely contains regulated
substances.

History: Effective December 1, 1989.
General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-35. Release detection recordkeeping. All underground
storage tank system owners and operators must maintain records in
accordance with section 33-24-08-24 demonstrating compliance with all
applicable requirements of sections 33-24-08-30 through 33-24-08-35.
These records must include the following:

1. A1l written performance claims pertaining to any release
detection system used, and the manner in which these claims
have been justified or tested by the equipment manufacturer or
installer, must be maintained for five years or for another
reasonable period of time determined by the department, from
the date of installation;

2. The results of any sampling, testing, or monitoring must be

maintained for at least one year, or for another reasonable
period of time determined by the department, except that the
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results of tank tightness testing conducted in accordance with
subsection 3 of section 33-24-08-33 must be retained until the
next test is conducted; and

3. Written documentation of all calibration, maintenance, and
repair of release detection equipment permanently Tlocated
onsite must be maintained for at least one year after the
servicing work is completed, or for another reasonable time
period determined by the department. Any schedules of
required calibration and maintenance provided by the release
detection equipment manufacturer must be retained for five
years from the date of installation.

History: Effective December 1, 1989.
General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-36. [Reserved]
33-24-08-37. [Reserved]
33-24-08-38. [Reserved]
33-24-08-39. [Reserved]

33-24-08-40. Reporting of suspected releases. Owners and
operators of underground storage tank systems must report to the
department within twenty-four hours, or another reasonable time period
specified by the department, and follow the procedures in section
33-24-08-42 for any of the following conditions:

1. The discovery by owners and operators or others of released
regulated substances at the underground storage tank site or
in the surrounding area (such as the presence of free product
or vapors in soils, basements, sewer and wutility 1lines, and
nearby surface water);

2. Unusual operating conditions observed by owners and operators
(such as the erratic behavior of product dispensing equipment,
the sudden loss of product from the underground storage tank
system, or an unexplained presence of water 1in the tank),
unless system equipment is found to be defective but not
leaking, and is immediately repaired or replaced; and

3. Monitoring results from a release detection method required

under sections 33-24-08-31 and 33-24-08-32 that indicate a
release may have occurred unless:
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a. The monitoring device 1is found to be defective, and is
immediately repaired, recalibrated, or replaced, and
additional monitoring does not confirm the initial result;
or

b. In the case of inventory control, a second month of data
does not confirm the initial result.

History: Effective December 1, 1989.
General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-41. Investigation due to offsite impacts. When required
by the department, owners and operators of underground storage tank
systems must follow the procedures in section 33-24-08-42 to determine
if the underground storage tank system is the source of offsite impacts.
These impacts include the discovery of regulated substances (such as the
presence of free product or vapors in soils, basements, sewer and
utility lines, and nearby surface and drinking waters) that has been
observed by the department or brought to its attention by another party.

History: Effective December 1, 1989.
General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-42. Release investigation and confirmation steps.
Unless corrective action 1is initiated in accordance with sections
33-24-08-50 through 33-24-08-57, owners and operators must immediately
investigate and confirm all suspected releases of regulated substances
requiring reporting under section 33-24-08-40 within seven days, or
another reasonable time period specified by the department, using either
the following steps or another procedure approved by the department:

1. System test. Owners and operators must conduct tests
(according to the requirements for tightness testing in
subsection 3  of section 33-24-08-33 and subsection 2 of
section 33-24-08-34) that determine whether a leak exists in
that portion of the tank that routinely contains product, or
the attached delivery piping, or both.

a. Owners and operators must repair, replace, or upgrade the
underground storage tank system, and begin corrective
action in accordance with sections 33-24-08-50 through
33-24-08-57 if the test results for the system, tank, or
delivery piping indicate that a leak exists.

b. Further investigation is not required if the test results
for the system, tank, and delivery piping do not indicate
that a Tleak exists and if environmental contamination is
not the basis for suspecting a release.
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History:

c. Owners and operators must conduct a site check as
described in subsction 2 if the test results for the
system, tank, and delivery piping do not indicate that a
leak exists but environmental contamination is the basis
for suspecting a release.

Site check. Owners and operators must measure for the
presence of a release where contamination is most likely to be
present at the underground storage tank site. In selecting
sample types, sample locations, and measurement methods,
owners and operators must consider the nature of the stored
substance, the type of initial alarm or cause for suspicion,
the type of backfill, the depth of ground water, and other
factors appropriate for identifying the presence and source of
the release.

a. If the test results for the excavation zone or the
underground storage tank site indicate that a release has
occurred, owners and operators must begin corrective
action in accordance with sections 33-24-08-50 through
33-24-08-57.

b. If the test results for the excavation zone or the
underground storage tank site do not indicate that a
release has occurred, further investigation 1is not
required.

Effective December 1, 1989.

General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-43. Reporting and cleanup of spills and overfills.

1.

Owners and operators of underground storage tank systems must
contain and immediately clean up a spill or overfill and
report to the department within twenty-four hours, or another
reasonable time period specified by the department, and begin
corrective action in accordance with sections 33-24-08-50
through 33-24-08-57 in the following cases:

a. Spill or overfill of petroleum that results in a release
to the environment that exceeds twenty-five gallons [94.63
liters] or another reasonable amount specified by the
department, or that causes a sheen on nearby surface
water; and

b. Spill or overfill of a hazardous substance that results in
a release to the environment that equals or exceeds its
reportable quantity under the Comprehensive Environmental
Response, Compensation, and Liability Act [40 CFR 302].
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2. Owners and operators of underground storage tank systems must
contain and immediately clean up a spill or overfill of
petroleum that is less than twenty-five gallons [94.63 Tliters]
or another reasonable amount specified by the department, and
a spill or overfill of a hazardous substance that is less than
the reportable quantity. If cleanup cannot be accomplished
within twenty-four hours, or another reasonable time period
established by the department, owners and operators must
immediately notify the department.

(NOTE: A release of a hazardous substance equal to or in
excess of 1its reportable quantity must also be reported
immediately (rather than within twenty-four hours) to the
National Response Center under sections 102 and 103 of the
Comprehensive  Environmental Response, Compensation, and
Liability Act of 1980 and to appropriate state and local
authorities under title III of the Superfund Amendments and
Reauthorization Act of 1986.)

History: Effective December 1, 1989.
General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-44. [Reserved]
33-24-08-45. [Reserved]
33-24-08-46. [Reserved]
33-24-08-47. [Reserved]
33-24-08-48. [Reserved]
33-24-08-49. [Reserved]

33-24-08-50. General release response and corrective action for
underground storage tank systems containing petroleum or hazardous
substances. Owners and operators of petroleum or hazardous substance
underground storage tank systems must, 1in vresponse to a confirmed
release from the underground storage tank system, comply with the
requirements of this section except for underground storage tanks
excluded under subsection 2 of section 33-24-08-01 and underground
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storage tank systems subject to the hazardous waste provisions of North
Dakota Century Code chapter 23-20.3.

History: Effective December 1, 1989.
General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-51. Initial response. Upon confirmation of a release in
accordance with section 33-24-08-42 or after a release from the
underground storage tank system 1is identified 1in any other manner,
owners and operators must perform the following initial response actions
within twenty-four hours of a vrelease or within another reasonable
period of time determined by the department:

1. Report the release to the department (e.g., by telephone or
electronic mail);

2. Take 1immediate action to prevent any further release of the
regulated substance into the environment; and

3. Identify and mitigate fire, explosion, and vapor hazards.

History: Effective December 1, 1989.
General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-52. Initial abatement measures and site check.

1. Unless directed to do otherwise by the department, owners and
operators must perform the following abatement measures:

a. Remove as much of the regulated substance from the
underground storage tank system as is necessary to prevent
further release to the environment;

b. Visually inspect any aboveground releases or exposed
belowground releases and prevent further migration of the
released substance 1into surrounding soils and ground
water;

c. Continue to monitor and mitigate any additional fire and
safety hazards posed by vapors or free product that have
migrated from the underground storage tank excavation zone
and entered into subsurface structures (such as sewers or
basements);

d. Remedy hazards posed by contaminated soils that are
excavated or exposed as a result of release confirmation,
site investigation, abatement, or corrective action
activities. If these remedies include treatment or
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disposal of soils, the owner and operator must comply with
applicable state and local requirements;

e. Measure for the presence of a release where contamination

~ is most likely to be present at the underground storage
tank site, unless the presence and source of the release
have been confirmed in accordance with the site check
required by subsection 2 of section 33-24-08-42 or the
closure site assessment of subsection 1 of section
33-24-08-62. In selecting sample types, sample locations,
and measurement methods, the owner and operator must
consider the nature of the stored substance, the type of
backfill, depth to ground water, and other factors as
appropriate for identifying the presence and source of the
release; and

f. Investigate to determine the possible presence of free
product, and begin free product removal as soon as
practicable and in accordance with section 33-24-08-54.

Within twenty days after release confirmation, or within
another reasonable period of time determined by the
department, owners and operators must submit a report to the
department summarizing the initial abatement steps taken under
subsection 1 and any resulting information or data.

Effective December 1, 1989.

General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-53. Initial site characterization.

1.

Unless directed to do otherwise by the department, owners and
operators must assemble information about the site and the
nature of the release, including information gained while
confirming the release or completing the {initial abatement
measures in sections 33-24-08-50 and 33-24-08-51. This
information must include, but is not necessarily limited to,
the following:

a. Data on the nature and estimated quantity of release;

b. Data from available sources or site investigations, or
both, concerning the following factors: surrounding
populations, water quality, use and approximate locations
of wells potentially affected by the release, subsurface
soil conditions, locations of  subsurface sewers,
climatological conditions, and land use;

c. Results of the site check required under subdivision e of
subsection 1 of section 33-24-08-52; and
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d. Results of the free product investigations required under
subdivision f of subsection 1 of section 33-24-08-52, to
be wused by owners and operators to determine whether free
product must be recovered under section 33-24-08-54.

2. Within forty-five days of release confirmation or another
reasonable period of time determined by the department, owners
and operators must submit the information collected in
compliance with subsection 1 to the department in a manner
that demonstrates its applicability and technical adequacy, or
in a format and according to the schedule required by the
department.

History: Effective December 1, 1989,
General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-54. Free product removal. At sites where investigations
under subdivsiion f of subsection 1 of section 33-24-08-52 indicate the
presence of free product, owners and operators must remove free product
to the maximum extent practicable as determined by the department while
continuing, as necessary, any actions initiated under sections
33-24-08-51 through 33-24-08-53, or preparing for actions required under
sections 33-24-08-55 and 33-24-08-56. In meeting the requirements of
this section, owners and operators must:

1. Conduct free product removal in a manner that minimizes the
spread of contamination into previously uncontaminated zones
by wusing recovery and disposal techniques appropriate to the
hydrogeologic conditions at the site, and that properly
treats, discharges, or disposes of recovery byproducts in
compliance with applicable local, state, and federal
regulations;

2. Use abatement of free product migration as a minimum objective
for the design of the free product removal systems;

3. Handle any flammable products in a safe and competent manner
to prevent fires or explosions; and

4. Unless directed to do otherwise by the department, prepare and
submit to the department, within forty-five days after
confirming a release, a free product removal report that
provides at least the following information:

a. The name of the persons responsibie for implementing the
free product removal measures;

b. The westimated quantity, type, and thickness of free

product observed or measured in wells, boreholes, and
excavations;
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c. The type of free product recovery system used;

d. Whether any discharge will take place onsite or offsite
during the recovery operation and where this discharge
will be located;

e. The type of treatment applied to, and the effluent quality
expected from, any discharge;

f. The steps that have been or are being taken to obtain
necessary permits for any discharge; and

g. The disposition of the recovered free product.

Effective December 1, 1989.

General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-55. Investigations for soil and ground water cleanup.

1.

History:

In order to determine the full extent and location of soils
contaminated by the release and the presence and
concentrations of dissolved product contamination 1in the
ground water, owners and operators must conduct investigations
of the release, the release site, and the surrounding area
possibly affected by the release if any of the following
conditions exist:

a. There 1is evidence that ground water wells have been
affected by the release (e.g., as found during release
confirmation or previous corrective action measures);

b. Free product is found to need recovery in compliance with
section 33-24-08-54;

c. There 1is evidence that contaminated soils may be in
contact with ground water (e.g., as found during conduct
of the 1initial response measures or investigations
required under sections 33-24-08-50 through 33-24-08-54);
and

d. The department requests an investigation, based on the
potential effects of contaminated soil or ground water on
nearby surface water and ground water resources.

Owners and operators must submit the information collected
under subsection 1 as soon as practicable or in accordance
with a schedule established by the department.

Effective December 1, 1989,

General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1
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33-24-08-56. Corrective action plan.

1.

At any point after reviewing the information submitted in
compliance with sections 33-24-08-51 through 33-24-08-53, the
department may require owners and operators to submit
additional information or to develop and submit a corrective
action plan for responding to contaminated soils and ground
water. If a plan is required, owners and operators must
submit the plan according to a schedule and format established
by the department. Alternatively, owners and operators may,
after fulfilling the vrequirements of sections 33-24-08-51
through 33-24~08-53, choose to submit a corrective action plan
for responding to contaminated soil and ground water. In
either case, owners and operators are responsible for
submitting a plan that provides for adequate protection of
human health and the environment as determined by the
department, and must modify their plan as necessary to meet
this standard.

The department will approve the corrective action plan only
after ensuring that implementation of the plan will adequately
protect human health, safety, and the environment. In making
this determination, the department should consider the
following factors as appropriate:

a. The physical and chemical characteristics of the regulated
substance, including 1its toxicity, persistence, and
potential for migration;

b. The hydrogeologic characteristics of the facility and the
surrounding area;

c. The proximity, quality, and current and future uses of
nearby surface water and ground water;

d. The potential effects of residual contamination on nearby
surface water and ground water;

e. An exposure assessment; and

f. Any information assembled 1in compliance with sections
33-24-08-50 through 33-24-08-57.

Upon approval of the corrective action plan or as directed by
the department, owners and operators must implement the plan,
including modifications to the plan made by the department.
They must monitor, evaluate, and report the results of
implementing the plan in accordance with a schedule and in a
format established by the department.

Owners and operators may, 1in the interest of minimizing
environmental contamination and promoting more effective
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History:

cleanup, begin cleanup of soil and ground water before the
corrective action plan is approved provided that they:

a. Notify the department of their intention to begin cleanup;

b. Comply with any conditions imposed by the department,
including halting cleanup or mitigating adverse
consequences from cleanup activities; and

c. Incorporate these self-initiated cleanup measures in the
corrective action plan that is submitted to the department
for approval.

Effective December 1, 1989.

General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-57. Public participation.

1.

History:

For each confirmed release that requires a corrective action
plan, the department must provide notice to the public by
means designed to reach those members of the public directly
affected by the release and the planned corrective action.
This notice may include, but 1is not 1limited to, public
announcements, publication in a state register, Tletters to
individual households, or personal contacts by field staff.

The department must ensure that site release information and
decisions concerning the corrective action plan are made
available to the public for inspection upon request.

Before approving a corrective action plan, the department may
hold a public meeting to consider comments on the proposed
corrective action plan if there is sufficient public interest,
or for any other reason.

The department must give public notice that complies with
subsection 1 if implementation of an approved corrective
action plan does not achieve the established cleanup Tevels in
the plan and termination of that plan is under consideration
by the department.

Effective December 1, 1989.

General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-58. [Reserved]

33-24-08-59. [Reserved]
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33-24-08-60. Temporary closure.

1.

History:

When an underground storage tank system is temporarily closed,
owners and operators must continue operation and maintenance
of corrosion protection in accordance with section
33-24-08-21, and any release detection in accordance with
sections 33-24-08-30 through 33-24-08-35. Sections
33-24-08-40 through 33-24-08-43 and sections  33-24-08-50
through 33-24-08-57 must be complied with if a release is
suspected or confirmed. However, release detection 1is not
required as long as the underground storage tank system is
empty. The underground storage tank system is empty when all
materials have been removed using commonly employed practices
so that no more than two and five-tenths centimeters [1 1inch]
of residue, or three-tenths of one percent by weight of the
total capacity of the underground storage tank system, remain
in the system.

When an underground storage tank system is temporarily closed
for three months or more, owners and operators must also
comply with the following requirements:

a. Leave vent lines open and functioning; and

b. Cap and secure all other 1lines, pumps, manways, and
ancillary equipment.

When an underground storage tank system is temporarily closed
for more than twelve months, owners and operators must
permanently close the underground storage tank system if it
does not meet either performance standards in  section
33-24-08-10 for new underground storage tank systems or the
upgrading requirements in section 33-24-08-11, except that the
spill and overfill equipment requirements do not have to be
met. Owners and operators must permanently close the
substandard underground storage tank systems at the end of
this twelve-month period in accordance with sections
33-24-08-61  through  33-24-08-64, unless the department
provides an extension of the twelve-month temporary closure
period. Owners and operators must complete a site assessment
in accordance with section 33-24-08-62 before such an
extension can be applied for.

Effective December 1, 1989.

General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-61. Permanent closure and changes in service.

1.

At Teast thirty days before beginning either permanent closure
or a change in service under subsections 2 and 3, or within
another reasonable time period determined by the department,
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owners and operators must notify the department of their
intent to permanently -close or make the change in service,
unless such action is in response to corrective action. The
required assessment of the excavation zone under section
33-24-08-62 must be performed after notifying the department
but before completion of the permanent closure or a change in
service.

2. To permanently close a tank, owners and operators must empty
and clean it be removing all liquids and accumulated sludges.
A1l tanks taken out of service permanently must also be either
removed from the ground or filled with an inert solid
material.

3. Continued use of an underground storage tank system to store a
nonregulated substance is considered a change in service.
Before a change 1in service, owners and operators must empty
and clean the tank by vremoving all 1liquid and accumulated
sludge and conduct a site assessment 1in accordance with
section 33-24-08-62.

(Note: The following cleaning and closure procedures may be used to
comply with this section: American Petroleum Institute Recommended
Practice 1604, "Removal and Disposal of Used Underground Petroleum
Storage Tanks"; American Petroleum Institute Publication 2015, "Cleaning
Petroleum Storage Tanks"; American Petroleum Institute Recommended
Practice 1631, "Interior Lining of Underground Storage Tanks", may be
used as guidance for compliance with this section; and The National
Institute for Occupational Safety and Health "Criteria for a Recommended
Standard . . . Working in Confined Space" may be used as guidance for
conducting safe closure procedures at some hazardous substance tanks.)

History: Effective December 1, 1989.
General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-62. Assessing the site at closure or change in service.

1. Before permanent closure or a change in service is completed,
owners and operators must measure for the presence of a
release where contamination is most likely to be present at
the underground storage tank site. In selecting sample types,
sample locations, and measurement methods, owners and
operators must consider the method of closure, the nature of
the stored substance, the type of backfill, the depth to
ground water, and other factors appropriate for identifying
the presence of a release. The requirements of this section
are satisfied if one of the external release detection methods
allowed 1in subsections 5 and 6 of section 33-24-08-33 is
operating in accordance with the requirements 1in section
33-24-08-33 at the time of closure, and indicates no release
has occurred.
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2. If -contaminated soils, contaminated ground water, or free
product as a liquid or vapor is discovered under subsection 1,
or by any other manner, owners and operators must begin
corrective action in accordance with sections 33-24-08-50
through 33-24-08-57.

History: Effective December 1, 1989.
General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-63. Applicability to previously closed underground
storage tank systems. When directed by the department, the owner and
operator of an underground storage tank system permanently closed before
December 22, 1988, must assess the excavation zone and close the
underground storage tank system in accordance with sections 33-24-08-60
through 33-24-08-64 if releases from the underground storage tank may,
in the judgment of the department, pose a current or potential threat to
human health and the environment.

History: Effective December 1, 1989.
General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-64. Closure records. Owners and operators must maintain
records in accordance with section 33-24-08-24 that are capable of
demonstrating compliance with closure requirements under sections
33-24-08-60 through 33-24-08-64. The results of the excavation zone
assessment required in section 33-24-08-62 must be maintained for at
least three years after completion of permanent closure or change in
service in one of the following ways:

1. By the owners and operators who took the underground storage
tank system out of service;

2. By the current owners and operators of the underground storage
tank system site; or

3. By mailing these records to the department if they cannot be
maintained at the closed facility.

History: Effective December 1, 1989.
General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-65. [Reserved]

33-24-08-66. [Reserved]
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33-24-08-67. [Reserved]
33-24-08-68. [Reserved]
33-24-08-69. [Reserved]
33-24-08-70. [Reserved]
33-24-08-71. [Reserved]
33-24-08-72. [Reserved]
33-24-08-73. [Reserved]
33-24-08-74. [Reserved]
33-24-08-75. [Reserved]
33-24-08-76. [Reserved]
33-24-08-77. [Reserved]
33-24-08-78. [Reserved]
33-24-08-79. [Reserved]
33-24-08-80. Applicability (financial responsibility).

1. Sections 33-24-08-80 through 33-24-08-102 apply to owners and
operators of all petroleum underground storage tank systems
except as otherwise provided.

2. Owners and operators of petroleum underground storage tank

systems are subject to these requirements if they are in

operation on or after the date for compliance establiished in
section 33-24-08-81.

debts and
state or the

3. State and federal government entities whose
liabilities are the debts and iiabilities of a
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United States are exempt from the requirements of sections
33-24-08-80 through 33-24-08-102.

4. The requirements of sections 33-24~08-80 through 33-24-08-102
do not apply to owners or operators of any underground storage
tank  system described in subsection 2 or 3 of section
33-24-08-01.

5. If the owner and operator of a petroleum underground storage
tank are separate persons, only one person is vrequired to
demonstrate financial responsibility; however, both parties
are liable in event of noncompliance. Regardless of which
party complies, the date set for compliance at a particular
facility is determined by the characteristics of the owner as
set forth in section 33-24-08-81.

History: Effective December 1, 1989,
General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-81. Financial responsibility compliance dates. Owners
of petroleum underground storage tanks are required to comply with the
requirements of sections 33-24-08-80 through 33-24-08-102 by the
following dates:

1. A1l petroleum marketing firms owning one thousand or more
underground storage tanks and all other underground storage
tank owners that report a tangible net worth of twenty million
dollars or more to the United States securities and exchange
commission, dun and bradstreet, the energy information
administration, or the rural electrification administration -
January 24, 1989,

2. All petroleum marketing firms owning one hundred to nine
hundred ninety-nine underground storage tanks - October 26,
1989.

3. A1l petroleum marketing firms owning thirteen to ninety-nine
underground storage tanks at more than one facility -~
April 26, 1990.

4. A1l petroleum underground storage tank owners not described in
subsection 1, 2, or 3, including all local government entities
- October 26, 1990.

History: Effective December 1, 1989.

General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1
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33-24-08-82. Definitions (financial responsibility). When used
in sections 33-24-08-80 through 33-24-08-102, the following terms have
the meanings given below:

1.

"Accidental release" means any sudden or nonsudden release of
petroleum from an underground storage tank that results 1in a
need for corrective action or compensation for bodily injury
or property damage, or both, neither expected nor intended by
the tank owner or operator.

"Bodily injury" has the meaning given to this term by
applicable state law; however, this term does not include
those 1liabilities which, consistent with standard insurance
industry practices, are excluded from coverage in 1iability
insurance policies for bodily injury.

"Controlling interest" means direct ownership of at least
fifty percent of the voting stock of another entity.

"Department" means the North Dakota state department of health
and consolidated laboratories.

"Financial reporting year" means the Tlatest consecutive
twelve-month period for which any of the following reports
used to support a financial test is prepared:

a. A 10-K report submitted to the securities and exchange
commission;

b. An annual report of tangible net worth submitted to dun
and bradstreet; or

c. Annual reports submitted to the energy information
administration or the rural glectrification
administration. "Financial reporting year" may thus
comprise a fiscal-year or a calendar-year period.

"Legal defense cost" is any expense that an owner or operator
or provider of financial assurance incurs in defending against
claims or actions brought:

a. By the environmental protection agency or a state to
require corrective action or to recover the costs of
corrective action;

b. By or on behalf of a third party for bodily injury or
property damage caused by an accidental release; or

c. By any person to enforce the terms of a financial
assurance mechanism.

"Occurrence" means an accident, including continuous or
repeated exposure to conditions, which results in a release
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10.

11.

12.

13.

14.

from an underground storage tank. (NOTE: This definition is
intended to assist in the understanding of these rules and is
not intended either to limit the meaning of "occurrence" in a
way that conflicts with standard insurance usage or to prevent
the use of other standard insurance terms in place of
"occurrence".)

"Owner or operator", when the owner or operator are separate
parties, refers to the party that is obtaining or has obtained
financial assurances.

"Petroleum marketing facilities" dinclude all facilities at
which petroleum is produced or refined and all facilities from
which petroleum 4is sold or transferred to other petroleum
marketers or to the public.

"Petroleum marketing firms" are all firms owning petroleum
marketing facilities. Firms owning other types of facilities
with underground storage tanks as well as petroleum marketing
facilities are considered to be petroleum marketing firms.

"Property damage" has the meaning given this term by
applicable state law. This term does not dinclude those
Jiabilities which, consistent with standard insurance industry
practices, are excluded from coverage in 1liability insurance
policies for property damage. However, such exclusions for
property damage shall not include corrective action associated
with releases from tanks which are covered by the policy.

"Provider of financial assurance" means an entity that
provides financial assurance to an owner or operator of an
underground storage tank through one of the mechanisms listed
in sections 33-24-08-85 through 33-24-08-93, including a
guarantor, insurer, risk retention group, surety, issuer of a
letter of credit, issuer of a state-required mechanism, or a
state.

"Substantial business relationship" means the extent of a
business relationship necessary under applicable state law to
make a guarantee contract issued incident to that relationship
valid and enforceable. A guarantee contract is  issued
"incident to that relationship" if it arises from and depends
on existing economic transactions between the guarantor and
the owner or operator.

"Tangible net worth" means the tangible assets that remain
after deducting 1liabilities; such assets do not include
intangibles such as goodwill and rights to patents or
royalties. For purposes of this definition, "assets" means
all existing and all probable future economic benefits
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History:

obtained or controlled by a particular entity as a result of
past transactions.

Effective December 1, 1989.

General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-83. Amount and scope of required financial
responsibility.

1.

Owners or operators of petroleum underground storage tanks
must demonstrate financial responsibility for taking
corrective action and for compensating third parties for
bodily injury and property damage caused by accidental
releases arising from the operation of petroleum underground
storage tanks in at Jleast the following per-occurrence
amounts:

a. For owners or operators of petroleum underground storage
tanks that are located at petroleum marketing facilities,
or that handle an average of more than ten thousand
gallons [37854 liters] of petroleum per month based on
annual throughput for the previous calendar year, one
million dollars; and

b. For all other owners or operators of petroleum underground
storage tanks, five hundred thousand dollars.

Owners or operators of petroleum underground storage tanks
must  demonstrate financial responsibility for  taking
corrective action and for compensating third parties for
bodily injury and property damage caused by accidental
releases arising from the operation of petroleum underground
storage tanks in at least the following annual aggregate
amounts:

a. For owners or operators of one to one hundred petroleum
underground storage tanks, one million dollars; and

b. For owners or operators of one hundred one or more
petroleum underground storage tanks, two million dollars.

For the purposes of subsections 2 and 6 only, "a petroleum
underground storage tank" means a single containment unit and
does not mean combinations of single containment units.
Except as provided in subsection 5, if the owner or operator
uses separate mechanisms or separate combinations of
mechanisms to demonstrate financial responsibility for:

a. Taking corrective action;
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History:

b. Compensating third parties for bodily injury and property'
damage caused by sudden accidental releases; or

c. Compensating third parties for bodily injury and property
damage caused by nonsudden accidental releases, the amount
of assurance provided by each mechanism or combination of
mechanisms must be in the full amount specified in
subsections 1 and 2.

If an owner or operator uses separate mechanisms or separate
combinations of mechanisms to demonstrate financial
responsibility for different petroleum underground storage
tanks, the annual aggregate required must be based on the
number of tanks covered by each such separate mechanism or
combination of mechanisms.

Owners or operators shall review the amount of aggregate
assurance provided whenever additional petroleum underground
storage tanks are acquired or installed. If the number of
petroleum underground storage tanks for which assurance must
be provided exceeds one hundred, the owner or operator shall
demonstrate financial responsibility in the amount of at least
two million dollars of annual aggregate assurance by the
anniversary of the date on which the mechanism demonstrating
financial vresponsibility became effective. If assurance is
being demonstrated by a combination of mechanisms, the owner
or operator shall demonstrate financial responsibility in the
amount of at least two million dollars of annual aggregate
assurance by the first-occurring effective date anniversary of
any one of the mechanisms combined (other than a financial
test or guarantee) to provide assurance.

The amounts of assurance required under this section exclude
legal defense costs. :

The required per-occurrence and annual aggregate coverage
amounts do not in any way limit the liability of the owner or
operator.

Effective December 1, 1989.

General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-84. Allowable mechanisms and combinations of mechanisms.

1.

Subject to the limitations of subsections 2 and 3, an owner or
operator may use any one or combination of the mechanisms
listed in  sections  33-24-08-85 through 33-24-08-93 to
demonstrate financial responsibility under sections
33-24-08-80 through 33-24-08-102 for one or more underground
storage tanks.
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History:

An owner or operator may use a guarantee or surety bond to
establish financial responsibility only if the attorneys
general of the states in which the underground storage tanks
are Jlocated have submitted a written statement to the
department that a guarantee or surety bond executed as
described in this section is a legally valid and enforceable
obligation in that state.

An owner or operator may use self-insurance in combination
with a guarantee only if, for the purpose of meeting the
requirements of the financial test under this section, the
financial statements of the owner or operator are not
consolidated with the financial statements of the guarantor.

Effective December 1, 1989.

General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-85. Financial test of self-insurance.

1.

An owner or operator, or guarantor, or both, may satisfy the
requirements of section 33-24-08-83 by passing a financial
test as specified in this section. To pass the financial test
of self-insurance, the owner or operator, or guarantor, or
both, must meet the criteria of subsection 2 or 3 based on
yearend financial statements for the latest completed fiscal
year.

The following apply:

a. The owner or operator, or guarantor, or both, must have a
tangible net worth of at least ten times:

(1) The total of the applicable aggregate amount required
by section 33-24-08-83, based on the number of
underground storage tanks for which a financial test
is used to demonstrate financial responsibility to
the department;

(2) The sum of the corrective action cost estimates, the
current closure and postclosure care cost estimates,
and amount of 1liability coverage for which a
financial test 1is wused to demonstrate financial
responsibility to the department under sections
33-24-05-58, 33-24-05-77, and 33-24-05-79; and

(3) The sum of current plugging and abandonment cost
estimates for which a financial test s wused to
demonstrate financial responsibility to the
department under chapter 33-25-01.
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The

The owner or operator, or guarantor, or both, must have a
tangible net worth of at least ten million dollars.

The owner or operator, or guarantor, or both, must have a
letter signed by the chief financial officer worded as
specified in subsection 4.

The owner or operator, or guarantor, or both, must either:

(1) File financial statements annually with the United
States securities and exchange commission, the energy
information administration, or the rural
electrification administration; or

(2) Report annually the firm's tangible net worth to dun
and bradstreet, and dun bradstreet must have assigned
the firm a financial strength rating of 4A or 5A.

The firm's yearend financial statements, if independently
audited, cannot include an adverse auditor's opinion, a
disclaimer of opinion, or a "going concern" qualification.

following apply:

The owner or operator, or guarantor, or both, must meet
the financial test requirements of subdivision a of
subsection 6 of section 33-24-05-79, substituting the
appropriate amounts specified in subdivisions a and b of
subsection 2 of section 33-24-08-83 for the "amount of
Tiability coverage" each time specified in that section;

The fiscal yearend financial statements of the owner or
operator, or guarantor, or both, must be examined by an
independent certified public accountant and be accompanied
by the accountant's report of the examination;

The firm's yearend financial statements cannot include an
adverse auditor's opinion, a disclaimer of opinion, or a
"going concern" qualification;

The owner or operator, or guarantor, or both, must have a
letter signed by the chief financial officer, worded as
specifed in subsection 4; and

If the financial statements of the owner or operator, or
guarantor, or both, are not submitted annually to the
United States securities and exchange commission, the
energy information administration or the rural
electrification administration, the owner or operator, or
guarantor, or both, must obtain a special report by an
independent certified public accountant stating that:
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(1) The certified public accountant has compared the data
that the letter from the chief financial officer
specifies as having been derived from the Tatest
yearend financial statements of the owner or
operator, or guarantor, or both, with the amounts in
such financial statements; and

(2) In connection with that comparison, no matters came
to the certified public accountant's attention which
caused the certified public accountant to believe
that the specified data should be adjusted.

4. To demonstrate that it meets the financial test under
subsection 2 or 3, the chief financial officer of the owner or
operator, or guarantor, must sign, within one hundred twenty
days of the close of each financial reporting year, as defined
by the twelve-month period for which financial statements used
to support the financial test are prepared, a Jletter worded
exactly as follows, except that the instructions in brackets
are to be replaced by the relevant information and the
brackets deleted:

Letter from Chief Financial Officer

I am the chief financial officer of [insert: name and address
of the owner or operator, or guarantor]. This Tletter {is in
support of the use of [insert: ‘"the financial test of
self-insurance", and/or '"guarantee"] to demonstrate financial
responsibility for [insert: Taking corrective action" and/or
"compensating third parties for bodily injury and property
damage"] caused by [insert: "sudden accidental releases" and/or
"nonsudden accidental releases"] in the amount of at least
[insert: dollar amount] per occurrence and [insert: dollar
amount] annual aggregate arising from operating (an) underground
storage tank(s).

Underground storage tanks at the following facilities are
assured by this financial test by this [insert: “owner or
operator", and/or ‘'guarantor"]: [List for each facility: the
name and address of the facility where tanks assured by this
financial test are located, and whether tanks are assured by this
financial test. If separate mechanisms or combinations of
mechanisms are being wused to assure any of the tanks at this
facility, list each tank assured by this financial test by the
tank identification number provided in the notification submitted
pursuant to state requirements.]

A [insert: "financial test", and/or "guarantee"] is also used
by this [insert: "owner or operator", or ‘'guarantor"] to
demonstrate evidence of financial responsibility in the following
amounts under other environmental protection agency regulations or
state programs authorized by the environmental protection agency
under 40 CFR Parts 271 and 145:
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EPA Regulations Amount

Closure [§§264.143 and 265.143] $
Postclosure Care [§§264.145 and 265.145] $
Liability Coverage [§8264.147 and 265.147] %
Corrective Action [§264.101(b)] $
Plugging and Abandonment [§144.63] $
Closure $
Postclosure Care $
Liability Coverage $
Corrective Action $
Plugging and Abandonment $
Total $
This [insert: ‘'"owner or operator", or "guarantor"] has not
received an adverse opinion, a disclaimer of opinion, or a 'going
concern" qualification from an independent auditor on his

financial statements for the latest completed fiscal year.

[Fi11 in the information for Alternative I if the criteria of
subsection 2 of section 33-24-08-85 are being used to demonstrate
compliance with the financial test requirements. Fill in the
information for Alternative II if the criteria of subsection 3 of
section 33-24-08-85 are being used to demonstrate compliance with
the financial test requirements.]
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10.

11.

12.

ALTERNATIVE I

Amount of annual underground storage tank aggregate

coverage being assured by a financial test, and/or

guarantee

Amount of corrective action, closure and
postclosure care costs, liability coverage,

and plugging and abandonment costs covered by

a financial test, and/or guarantee
Sum of Tines 1 and 2

Total tangible assets

Total liabilities [if any of the amount reported
on line 3 is included in total liabilities, you
may deduct that amount from this line and add that

amount to line 6]

Tangible net worth [subtract line 5 from line 4]

Is line 6 at least $10 million?
Is 1ine 6 at least 10 times line 37

Have financial statements for the Tatest
fiscal year been filed with the Securities
and Exchange Commission?

Have financial statements for the latest
fiscal year been filed with the Energy
Information Administration?

Have financial statements for the latest
fiscal year been filed with the Rural
Electrification Administration?

Has financial information been provided to
Dun and Bradstreet, and has Dun and
Bradstreet provided a financial strength
rating of 4A or 5A? [Answer "Yes" only if
both criteria have been met.]
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10.

11.

12.
13.
14.

15.
le.

17.

ALTERNATIVE II

Amount of annual underground storage tank

aggregate coverage being assured by a test,

and/or guarantee

Amount of corrective action, closure and

postclosure care costs, liability coverage,

and plugging and abandonment costs covered by

a financial test, and/or guarantee
Sum of lines 1 and 2

Total tangible assets

Total liabilities [if any of the amount reported
on line 3 is included in total liabilities, you
may deduct that amount from this line and add that

amount to line 6]

Tangible net worth [subtract line 5 from line 4]

Total assets in the United States [required only
if less than 90 percent of assets are located in

the United States]

Is Tine 6 at least $10 million?

Is 1ine 6 at least 6 times line 3?

Are at least 90 percent of assets located
in the United States? [If "No", complete
line 11.]

Is line 7 at least 6 times line 3? [Fill
in either lines 12-15 or lines 16-18:]

Current assets

Current liabilities

Net working capital [subtract Tine 13 from

Tine 12]

Is 1ine 14 at least 6 times line 37

Current bond rating of most recent bond
jssue

Name of rating service
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18. Date of maturity of bond

19. Have financial statements for the latest
fiscal year been filed with the SEC, the
Energy Information Administration, or the
Rural Electrification Administration?

[If "No", please attach a report from an independent certified
public accountant certifying that there are no material differences
between data as reported in lines 4-18 above and the financial
statements for the latest fiscal year.]

[For both Alternative I and Alternative II  complete the
certification with this statement.]

I hereby certify that the wording of this letter is identical to
the wording specified in subsection 4 of section 33-24-08-85, chapter
33-24-08, as such regulations were constituted on the date shown
immediately below.

[Signature]
[Name]
[Title]
[Date]

5. If an owner or operator using the test to provide financial
assurance finds that the owner or operator no longer meets the
requirements of the financial test based on the yearend
financial statements, the owner or operator must obtain
alternative coverage within one hundred fifty days of the end
of the year for which financial statements have been prepared.

6. The department may require reports of financial condition at
any time from the owner or operator, or guarantor, or both.
If the department finds, on the basis of such reports or other
information, that the owner or operator, or guarantor, or
both, no longer meets the financial test requirements of
subsections 2 or 3 and 4 of section 33-24-08-85, the owner or
operator must obtain alternate coverage within thirty days
after notification of such a finding.

7. If the owner or operator fails to obtain alternate assurance
within one hundred fifty days of finding that the owner or
operator no Jlonger meets the requirements of the financial
test based on the yearend financial statements, or within
thirty days of notification by the department that the owner
or operator no longer meets the requirements of the financial
test, the owner or operator must notify the department of such
fajlure within ten days.

History: Effective December 1, 1989.

General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1
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33-24-08-86. Guarantee.

1.

An owner or operator may satisfy the requirements of section
33-24-08-83 by obtaining a guarantee that conforms to the
requirements of this section. The guarantor must be:

a. A firm that:

(1) Possesses a controlling interest 1in the owner or
operator;

(2) Possesses a controlling interest in a firm described
under paragraph 1 of subdivision a of subsection 1;
or

(3) Is controlled through stock ownership by a common
parent firm that possesses a controlling interest in
the owner or operator; or

b. A firm engaged in a substantial business relationship with
the owner or operator and issuing the guarantee as an act
incident to that business relationship.

Within one hundred twenty days of the close of each financial
reporting year the guarantor must demonstrate that it meets
the financial test criteria of section 33-24-08-85 based on
yearend financial statements for the latest completed
financial reporting year by completing the letter from the
chief financial officer described in subsection 4 of section
33-24-08-85 and must deliver the 1letter to the owner or
operator. If the guarantor fails to meet the requirements of
the financial test at the end of any financial reporting year,
within one hundred twenty days of the end of that financial
reporting year the guarantor shall send via certified mail,
before cancellation or nonrenewal of the guarantee, notice to
the owner or operator. If the department notifies the
guarantor that the guarantor no longer meets the requirements
of the financial test of subsections 2 or 3 and 4 of section
33-24-08-85, the guarantor must notify the owner or operator
within ten days of receiving such notification from the
department. In both cases, the guarantee will terminate no
less than one hundred twenty days after the date the owner or
operator receives the notification, as evidenced by the return
receipt. The owner or operator must obtain alternative
coverage as specified in subsection 3 of section 33-24-08-100.

The guarantee must be worded as follows, except that

instructions in brackets are to be replaced with the relevant
information and the brackets deleted:
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GUARANTEE

Guarantee made this [date] by [name of guaranteeing entity], a
business entity organized under the lTaws of the state of [name
of state], herein referred to as guarantor, to [the state
implementing agency] and to any and all third parties, and
obligees, on behalf of [owner or operator] of [business
address].

Recitals.

(1) Guarantor meets or exceeds the financial test criteria of
subsections 2 or 3 and 4 of section 33-24-08-85 and agrees
to comply with the requirements for guarantors as
specified in subsection 2 of section 33-24-08 86.

(2) [Owner or operator] owns or operates the following
underground storage tank(s) covered by this guarantee:
[List the number of tanks at each facility and the name(s)
and address(es) of the facility(ies) where the tanks are
located. If more than one instrument is used to assure
different tanks at any one facility, for each tank covered
by this instrument, 1ist the tank identification number
provided in the notification submitted pursuant to section
33-24-08-12,° and the name and address of the facility.
This guarantee satisfies sections 33-24-08-80 through
33-24-08-102 requirements for assuring funding for
[insert: "taking corrective action" and/or '"compensating
third parties for bodily injury and property damage caused
by" either '"sudden accidental releases" or ‘“nonsudden
accidental releases" or "accidental releases"; if coverage
is different for different tanks or locations, indicate
the type of coverage applicable to each tank or location]
arising from operating the above-identified underground
storage tank(s) in the amount of [insert dollar amount]
per occurrence and [insert dollar amount] annual
aggregate.

(3) [Insert appropriate phrase: "On behalf of our subsidiary"
(if gquarantor 1is corporate parent of the owner or
operator); "On behalf of our affiliate" (if guarantor is
a related firm of the owner or operator); or "Incident to
our business relationship with" (if guarantor is providing
the guarantee as an incident to a substantial business
relationship with owner or operator)][owner or operator],
guarantor guarantees to [implementing agency] and to any
and all third parties that:

In the event that [owner or operator] fails to provide
alternative coverage witin sixty days after receipt of a
notice of cancellation of this guarantee and the
[department] has determined or suspects a release has
occurred at an underground storage tank covered by this
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(4)

(5)

(6)

(7)

guarantee, the guarantor, upon instructions from the
[department] shall fund a standby trust fund in accordance
with the provisions of section 33-24-08-98, in an amount
not to exceed the coverage limits specified above.

In the event that the [department] determines that [owner
or operator] has failed to perform corrective action for
releases arising out of the operation of the
above~identified tank(s) 1in accordance with sections
33-24-08-50  through  33-24-08-57, the guarantor upon
written instructions from the [department] shall fund a
standby trust in accordance with the provisions of section
33-24-08-98, in an amount not to exceed the coverage
limits specified above.

If [owner or operator] fails to satisfy a judgment or
award based on a determination of 1iability for bodily
injury or property damage to third parties caused by
["sudden" and/or "nonsudden"] accidental releases arising
from the operation of the above-identified tank(s), or
fails to pay an amount agreed to in settlement of a claim
arising from, or alleged to arise from, such injury or
damage, the guarantor, upon written instructions from the
[department], shall fund a standby trust in accordance
with the provisions of section 33-24-08-98 to satisfy such
Jjudgment(s), award(s), or settlement agreement(s) up to
the 1imits of coverage specified above.

Guarantor agrees that 1if, at the end of any fiscal year
before cancellation of this guarantee, the guarantor fails
to meet the financial test criteria of subsections 2 or 3
and 4 of section 33-24-08-85, guarantor shall send within
one hundred twenty days of such failure, by certified
mail, notice to [owner or operator]. The guarantee will
terminate one hundred twenty days from the date of receipt
of the notice by [owner or operator], as evidenced by the
return receipt.

Guarantor agrees to notify [owner or operator] by
certified mail of a voluntary or involuntary proceeding
under Title 11 (Bankruptcy), United States Code naming
guarantor as debtor, within ten days after commencement of
the proceeding.

Guarantor agrees to remain bound under this guarantee
notwithstanding any modification or alteration of any

obligation of [owner or operator] pursuant to chapter
33-24-08.

Guarantor agrees to remain bound under this guarantee for
so long as [owner or operator] must comply with the
applicable  financial responsibility  requirements of
sections 33-24-08-80 through  33-24-08-102 for the
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(8)

above-identified tank(s), except that guarantor may cancel
this guarantee by 'sending notice by certified mail to
[owner or operator], such cancellation to become effective
no earlier than one hundred twenty days after receipt of
such notice by [owner or operator], as evidenced by the
return receipt.

The guarantor's obligation does not apply to any of the
following:

(a) Any obligation of [insert owner or operator] under a
workers' compensation, disability benefits, or
unemployment compensation law or other similar law;

(b) Bodily injury to an employee of [insert owner or
operator] arising from, and in the course of,
employment by [insert owner or operator];

(c) Bodily idinjury or property damage arising from the
ownership, maintenance, use, or entrustment to others
of any aircraft, motor vehicle, or watercraft;

(d) Property damage to any property owned, rented, loaned
to, in the care, custody, or control of, or occupied
by [insert owner or operator] that is not the direct
result of a release from a petroleum underground
storage tank;

(e) Bodily damage or property damage for which [insert
owner or operator] is obligated to pay damages by
reason of the assumption of liability in a contract
or agreement other than a contract or agreement

entered into to meet the requirements of section
33-24-08-83.

(9) Guarantor expressly waives notice of acceptance of this

guarantee by [the department], by any or all third
parties, or by [owner or operator].
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I hereby certify that the wording of this guarantee is

identical to the wording specified in subsection 3 of section
33-24-08-86 as such regulations were constituted on the effective
date shown immediately below.

History:

Effective date:

[Name of guarantor]

[Authorized signature for guarantor]
[Name of person signing]

[Title of person signing]

Signature of witness or notary:

An owner or operator who uses a guarantee to satisfy the
requirements of section 33-24-08-83 must establish a standby
trust fund when the guarantee is obtained. Under the terms of
the guarantee, all amounts paid by the guarantor under the
guarantee will be deposited directly into the standby trust
fund in accordance with instructions from the department under
section 33-24-08-98. The standby trust fund must meet the
requirements specified in section 33-24-08-93.

Effective December 1, 1989.

General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-87. Insurance and risk retention group coverage.

1.

An owner or operator may satisfy the requirements of section
33-24-08-83 by obtaining liability insurance that conforms to
the requirements of this section from a qualified insurer or
risk retention group. Such insurance may be in the form of a

separate insurance policy or an endorsement to an existing
insurance policy.

Each insurance policy must be amended by an endorsement worded
as specified in subdivision a, or evidenced by a certificate
of insurance worded as specified in subdivision b, except that
instructions in brackets must be replaced with the relevant
information and the brackets deleted:

a. Endorsement

Name: [name of each covered location]

Address: [address of each covered location]

Policy Number:
Period of Coverage: [current policy period]
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Name of [Insurer or Risk Retention Group]

Address of [Inédfér or Riﬁk Retention Group]:

Name of Insured:
Address of Insured:

Endorsement:

1.

This endorsement certifies that the policy to which
the endorsement is attached provides liability
insurance covering the following underground storage
tanks:

[List the number of tanks at each facility and
the name(s) and address(es) of the facility(ies)
where the tanks are Tocated. If more than one
instrument is used to assure different tanks at
any one facility, for each tank covered by this
instrument, list the tank identification number
provided in the notification submitted pursuant
to section 33-24-08-12, and the name and address
of the facility.]

for [insert: ‘'"taking corrective action" and/or
"compensating third parties for bodily injury and
property damage caused by" either "sudden accidental
releases" or ‘'nonsudden accidental releases" or
"accidental vreleases"; 1if coverage is different for
different tanks or locations, indicate the type of
coverage applicable to each tank or location] arising
from operating the underground storage tank(s)
identified above.

The Timits of liability are [insert the dollar amount
of the "each occurrence" and "annual aggregate"
limits of the Insurer's or Group's liability; if the
amount of coverage is different for different types
of coverage or for different underground storage
tanks or locations, indicate the amount of coverage
for each type of coverage and/or for each underground
storage tank or location], exclusive of legal defense

costs. This coverage 1is provided under [policy
number]. The effective date of said policy is
[date].

The insurance afforded with respect to such
occurrences is subject to all of the terms and
conditions of the policy; provided, however, that any
provisions inconsistent with subsections a through e
of this paragraph 2 are hereby amended to conform
with subsections a through e;
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a. Bankruptcy or insolvency of the insured shall
not relieve the ["Insurer" or "Group"] of its
obligations wunder the policy to which this
endorsement is attached.

b. The ["Insurer" or "Group"] is liable for the
payment of amounts within any deductible
applicable to the policy to the provider of
corrective action or a damaged third party, with
a right of reimbursement by the insured for any
such payment made by the ["Insurer" or "Group"].
This provision does not apply with respect to
that amount of any deductible for which coverage
is demonstrated under another mechanism or
combination of mechanisms as specified . in
sections 33-24-08-85 through 33-24-08-92.

c. Whenever requested by the [department], the
["Insurer" or "Group"] agrees to furnish to the
[department] a signed duplicate original of the
policy and all endorsements.

d. Cancellation or any other termination of the
insurance by the ["Insurer" or "Group"] will be
effective only upon written notice and only
after the expiration of sixty days after a copy
of such written notice is received by the
insured.

[Insert for claims-made policies:

e. The insurance covers claims for any occurrence
that commenced during the term of the policy
that is discovered and reported to the
["Insurer" or "Group"] within six months of the
effective date of the cancellation or
termination of the policy.]

I hereby certify that the wording of this instrument is identical
to the wording in subdivision a of subsection 2 of section 33-24-08-87
and that the ["Insurer" or "Group"] 1is ["licensed to transact the
business of insurance or eligible to provide insurance as an excess or
surplus lines insurer in one or more states"].

[Signature of authorized representative of Insurer or Risk Retention Group]

[Name of person signing]

[Title of person signing], Authorized Representative of [name of Insurer or
Risk Retention Group] '

[Address of Representative]
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b. Certificate of insurance

Name: [name of each covered location]

Address: [address of each covered location]

Policy Number:

Endorsement (if applicable)

Period of Coverage: [current policy period]

Name of [Insurer or Risk Retention Group]

Address of [Insurer or Risk Retention Group]:

Name of Insured:
Address of Insured:

Certification:

1.

[Name of Insurer or Risk Retention Group], [the
"Insurer" or "Group"], as 1identified above, hereby
certifies that it has issued 1liability insurance
covering the following underground storage tank(s):

[List the number of tanks at each facility and
the name(s) and address(es) of the facility(ies)
where the tanks are located. If more than one
instrument is used to assure different tanks at
any one facility, for each tank covered by this
instrument, list the tank identification number
provided in the notification submitted pursuant
to section 33-24-08-12, and the name and address
of the facility.]

for [insert: '"taking corrective action" and/or
"compensating third parties for bodily injury and
property damage caused by" either "sudden accidental
releases" or '"nonsudden accidental releases" or
“accidental releases"; 1if coverage is different for
different tanks or locations, indicate the type of
coverage applicable to each tank or location] arising
from operating the underground storage tank(s)
identified above.

The limits of liability are [insert the dollar amount
of the "each occurrence” and "annual aggregate"
Timits of the Insurer's or Group's Tiability; if the
amount of coverage is different for different types
of coverage or for different underground storage
tanks or Tocations, indicate the amount of coverage
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for each type of coverage and/or for each underground
storage tank or location], exclusive of legal defense
costs. This coverage is provided under [policy
number]. The effective date of said policy fis
[date].

The ["Insurer" or "Group"] further certifies the
following with respect to the insurance described in
paragraph 1:

a. Bankruptcy or dinsolvency of the insured shall
not relieve the ["Insurer" or "Group"] of its
obligations wunder the policy to which this
certificate applies.

b. The ["Insurer" or "Group"] 1is liable for the
payment of amounts within any  deductible
applicable to the policy to the provider of
corrective action or a damaged third party, with
a right of reimbursement by the insured for any
such payment made by the ["Insurer" or "Group"].
This provision does not apply with respect to
that amount of any deductible for which coverage
is demonstrated under another mechanism or
combination of mechanisms as specified in
sections 33-24-08-85 through 33-24-08-92.

c. Whenever requested by the [department], the
["Insurer" or "Group"] agrees to furnish to the
[department] a signed duplicate original of the
policy and all endorsements.

d. Cancellation or any other termination of the
insurance by the ["Insurer" or "Group"] will be
effective only upon written notice and only
after the expiration of sixty days after a copy
of such written notice is received by the
insured.

[Insert for claims-made policies:

e. The insurance covers claims for any occurrence
that commenced during the term of the policy
that is discovered and reported to the
["Insurer" or "Group"] within six months of the
effective date of the cancellation or other
termination of the policy.]

hereby certify that the wording of this instrument is identical
to the wording in subdivision b of subsection 2 of section 33-24-08-87
["Insurer" or "Group"] 1is ["licensed to transact the
business of insurance, or eligible to provide insurance as an excess or
surplus Tines insurer, in one or more states"].

and that the
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[Signature of authorized representat1ve of Insurer]
[Type name]
[Title], Authorized Representat1ve of [name of Insurer or Risk Retention

Group]

[Address of Representative]

3.

History:

Each insurance policy must be issued by an insurer or a risk
retention group that, at a minimum, is Tlicensed to transact
the business of insurance or eligible to provide insurance as
an excess or surplus lines insurer in one or more states.

Effective December 1, 1989.

General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-88. Surety bond.

1.

An owner or operator may satisfy the requirements of section
33~24-08-83 by obtaining a surety bond that conforms to the
requirements of this section. The surety company issuing the
bond must be among those Tlisted as acceptable sureties on
federal bonds in the latest circular 570 of the United States
department of the treasury.

The surety bond must be worded as follows, except that

instructions in brackets must be replaced with the relevant
information and the brackets deleted:
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Performance Bond

Date bond executed:
Period of coverage:

Principal: [Tegal name and business address of owner
or operator]

Type of organization: [insert "individual™, "joint
venture", "partnership", or "corporation"]

State of incorporation (if applicable):

Surety(ies): [name(s) and business address(es)]

Scope of Coverage: [List the number of tanks at each facility
and the name(s) and address(es) of the facility(ies) where the
tanks are Tlocated. If more than one instrument is used to
assure different tanks at any one facility, for each tank
covered by this idinstrument, 1ist the tank identification
number provided in the notification submitted pursuant to
section 33-24-08-12, and the name and address of the facility.
List the coverage guaranteed by the bond: "taking corrective
action" provided in the notification submitted pursuant to
and/or "compensating third parties for bodily injury and
property damage caused by" either "sudden accidental releases"
or "nonsudden accidental releases" or 'accidental releases"
"arising from operating the underground storage tank"].

Penal sums of bond:

Per occurrence $

Annual aggregate $

Surety's bond number:

Know all Persons by These Presents, that we, the Principal and
Surety(ies), hereto are firmly bound to [the department], in
the above penal sums for the payment of which we bind
ourselves, our heirs, executors, administrators, successors,
and assigns Jjointly and severally; provided that, where the
Surety(ies) are corporations acting as co-sureties, we, the
Sureties, bind ourselves in such sums jointly and severally
only for the purpose of allowing a Jjoint action or actions
against any or all of wus, and for all other purposes each
Surety binds itself, jointly and severally with the Principal,
for the payment of such sums only as is set forth opposite the
name of such Surety, but if no 1limit of 1liability is
indicated, the 1imit of 1jability shall be the full amount of
the penal sums. :

Whereas said Principal is required under section 23-20.3-04.1
of the North Dakota Century Code to provide financial
assurance for [insert: "taking corrective action" and/or
"compensating third parties for bodily injury and property
damage caused by" either '"sudden accident releases" or

162



"nonsudden accidental releases" or "accidental releases"; if
coverage is different for different tanks or locations,
indicate the type of coverage applicable to each tank or
location] arising from operating the underground storage tanks
identified above, and

Whereas said Principal shall establish a standby trust fund as
is required when a surety bond is wused to provide such
financial assurance;

Now, therefore, the conditions of the obligation are such that
if the Principal shall faithfully ["take corrective action, in
accordance with sections 33-24-08-50 through 33-24-08-57 and
the department's instructions for', and/or "compensate injured
third parties for bodily injury and property damage caused by"
either "sudden" or "nonsudden" or "sudden and nonsudden"]
accidental releases arising from operating the tank(s)
identified above, or if the Principal shall provide alternate
financial assurance, as specified in sections 33-24-08-80
through 33-24-08-102, within one hundred twenty days after the
date the notice of cancellation is received by the Principal
from the Surety(ies), then this obligation shall be null and
void; otherwise it is to remain in full force and effect.

Such obligation does not apply to any of the following:

(a) Any obligation of [insert owner or operator] under a
workers' compensation, disability benefits, or unemployment
compensation law or other similar law;

(b) Bodily injury to an employee of [insert owner or operator]
arising from, and in the course of, employment by [insert
owner or operator];

(c) Bodily injury or property damage arising from the
ownership, maintenance, use, or entrustment to others of any
aircraft, motor vehicle, or watercraft;

(d) Property damage to any property owned, rented, loaned to,
in the care, custody, or control of, or occupied by [insert
owner or operator] that is not the direct result of a release
from a petroleum underground storage tank;

(e) Bodily injury or property damage for which [insert owner
or operator] is obligated to pay damages by reason of the
assumption of liability in a contract or agreement other than
a contract or agreement entered into to meet the requirements
of section 33-24-08-83.

The Surety(ies) shall become liable on this bond obligation

only when the Principal has failed to fulfill the conditions
described above.
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Upon notification by the [department] that the Principal has
failed to ["take corrective action, in accordance with chapter
33-24-08, sections 33-24-08-50 through 33-24-08-57 and the
department's instructions", and/or "compensate injured third
parties"] as guaranteed by this bond, the Surety(ies) shall
either perform ["corrective action in accordance with chapter
33-24-08 and the department's instructions", and/or
"third-party liability compensation"] or place funds in an
amount up to the annual aggregate penal sum into the standby
trust fund as directed by the [department] under section
33-24-08-98.

Upon notification by the [department] that the Principal has
failed to provide alternate financial assurance within sixty
days after the date the notice of cancellation is received by
the Principal from the Surety(ies) and that the [department]
has determined or suspects that a release has occurred, the
Surety(ies) shall place funds in an amount not exceeding the
annual aggregate penal sum into the standby trust fund as
directed by the [department] under section 33-24-08-98.

The Surety(ies) hereby waive(s) notification of amendments to
applicable laws, statutes, rules, and regulations and agrees
that no such amendment shall in any way alleviate its(their)
obligation on this bond.

The 1iability of the Surety(ies) shall not be discharged by
any payment or succession of payments hereunder, unless and
until such payment or payments shall amount in the annual
aggregate to the penal sum shown on the face of the bond, but
in no event shall the obligation of the Surety(ies) hereunder
exceed the amount of said annual aggregate penal sum.

The Surety(ies) may cancel the bond by sending notice of
cancellation by certified mail to the Principal, provided,
however, that cancellation shall not occur during the one
hundred twenty days beginning on the date of receipt of the
notice of cancellation by the Principal, as evidenced by the
return receipt.

The Principal may terminate this bond by sending written
notice to the Surety(ies).

In Witness Thereof, the Principal and Surety(ies) have
executed this Bond and have affixed their seals on the date
set forth above.

The persons whose signatures appear below hereby certify that
they are authorized to execute this surety bond on behalf of
the Principal and Surety(ies) and that the wording of this
surety bond 1is identical to the wording specified in
subsection 2 of section 33-24-08-88 as such regulations were
constituted on the date this bond was executed.
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History:

Principal

[Signature(s)]
[Name(s)]
[Title(s)]
[Corporate seal]

Corporate Surety(ies)

[Name and address]
[State of Incorporation:
[Liability limit: $
[Signature(s)]
[Name(s) and title(s)]
[Corporate seal]

—it_

[For every co-surety, provide signature(s), corporate
seal, and other information in the same manner as for Surety
above.]

Bond premium: $

Under the terms of the bond, the surety will become Tiable on
the bond obligation when the owner or operator fails to
perform as guaranteed by the bond. In all cases, the surety's
liability is 1limited to the per-occurrence and annual
aggregate penal sums.

The owner or operator who uses a surety bond to satisfy the
requirements of section 33-24-08-83 must establish a standby
trust fund when the surety bond is acquired. Under the terms
of the bond, all amounts paid by the surety under the bond
will be deposited directly into the standby trust fund in
accordance with instructions from the department under section

33-24-08-98. This standby trust fund must meet the
requirements specified in section 33-24-08-93.

Effective December 1, 1989.

General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-89. Letter of credit.

1.

An owner or operator may satisfy the requirements of section
33-24-08-83 by obtaining an irrevocable standby Jetter of
credit that conforms to the requirements of this section. The
issuing institution must be an entity that has the authority
to issue letters of credit in each state where used and whose
letter~of-credit operations are regulated and examined by a
federal or state agency.
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The Tletter of credit must be worded as follows, except that
instructions in brackets are to be replaced with the relevant
information and the brackets deleted:

Irrevocable Standby Letter of Credit

[Name and address of issuing institution]
[Name and address of director(s) of state implementing
agency(ies)]

Dear Sir or Madam: We hereby establish our Irrevocable
Standby Letter of Credit No. in your favor, at the
request and for the account of [owner or operator name] of
[address] up to the aggregate amount of [in words] U.S.
dollars ($[insert dollar amount]), available upon presentation
[insert, if more than one director of a state implementing
agency is a beneficiary, "by any one of you"] of

(1) Your sight draft, bearing reference .to this letter of
credit, No. , and

(2) Your signed statement reading as follows: "I certify that
the amount of the draft is payable pursuant to regulations
issued wunder authority of chapter 23-20.3-04.1 of the North
Dakota Century Code".

This Jletter of credit may be drawn on to cover [insert:
"taking corrective action" and/or “compensating third parties
for bodily injury and property damage caused by" either
"sudden accidental releases"™ or "nonsudden accidental
releases" or "accidental releases"] arising from operating the
underground storage tank(s) identified below in the amount of
[in words]$[insert dollar amount] per occurrence and [in
words[$]insert dollar amount] annual aggregate:

[List the number of tanks at each facility and the name(s) and
address(es) of the facility(ies) where the tanks are Tlocated.
If more than one instrument is used to assure different tanks
at any one facility, for each tank covered by this instrument,
list the tank identification number provided in the
notification submitted pursuant to section 33-24-08-12, and
the name and address of the facility.]

The letter of credit may not be drawn on to cover any of the
following:

(a) Any obligation of [insert owner or operator] under a
workers' compensation, disability benefits, or unemployment
compensation law or other similar law;

(b) Bodily injury to an employee of [insert owner or operator]
arising from, and in the course of, employment by [insert
owner or operator];
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(c) Bodily injury or property damage arising from the
ownership, maintenan¢e; use, or entrustment to others of any
aircraft, motor vehicle, or watercraft;

(d) Property damage to any property owned, rented, loaned to,
in the care, custody, or control of, or occupied by [insert
owner or operator] that is not the direct result of a release
from a petroleum underground storage tank;

(e) Bodily dinjury or property damage for which [insert owner
or operator] is obligated to pay damages by reason of the
assumption of liability in a contract or agreement other than
a contract or agreement entered into to meet the requirements
of section 33-24-08-83.

This Tletter of credit is effective as of [date] and shall
expire on [date], but such expiration date shall be
automatically extended for a period of [at least the length of
the original term] on [expiration date] and on each successive
expiration date, unless, at 1least one hundred twenty days
before the current expiration date, we notify [owner or
operator] by certified mail that we have decided not to extend
this letter of credit beyond the current expiration date. In
the event that [owner or operator] is so notified, any unused
portion of the credit shall be available upon presentation of
your sight draft for one hundred twenty days after the date of
receipt by [owner or operator], as shown on the signed return
receipt.

Whenever this letter of credit is drawn on under and in
compliance with the terms of this credit, we shall duly honor
such draft upon presentation to us, and we shall deposit the
amount of the draft directly into the standby trust fund of
[owner or operator] in accordance with your instructions.

We certify that the wording of this 1letter of credit is
identical to the wording specified in subsection 2 of section
33-24-08-89 as such regulations were constituted on the date
shown immediately below.

[Signature(s) and title(s) of official(s) of issuing institution]
[Date]

This credit is subject to [insert "the most recent edition of
the Uniform Customs and Practice for Documentary Credits,
published by the International Chamber of Commerce", or "the
Uniform Commercial Code"].

An owner or operator who uses a letter of credit to satisfy
the requirements of section 33-24-08-83 must also establish a
standby trust fund when the 1letter of credit is acquired.
Under the terms of the letter of credit, all amounts paid
pursuant to a draft by the department will be deposited by the
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History:

issuing institution directly into the standby trust fund in
accordance with instructions from the department under section
33-24-08-98. This standby trust fund must meet the
requirements specified in section 33-24-08-93.

The letter of credit must be irrevocable with a term specified
by the issuing institution. The letter of credit must provide
that credit be automatically renewed for the same term as the
original term, unless, at least one hundred twenty days before
the current expiration date, the issuing institution notifies
the owner or operator by certified mail of its decision not to
renew the letter of credit. Under the terms of the letter of
credit, the one hundred twenty days will begin on the date
when the owner or operator receives the notice, as evidenced
by the return receipt.

Effective December 1, 1989,

General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-90. [Reserved]

33-24~-08-91. State fund or other state assurance. [Reserved]

33-24-08-92. Trust fund.

1.

An owner or operator may satisfy the requirements of section
33~24-08-83 by establishing a trust fund that conforms to the
requirements of this section. The trustee must be an entity
that has the authority to act as a trustee and whose trust
operations are regulated and examined by a federal agency or
an agency of the state in which the fund is established.

The wording of the trust agreement must be identical to the
wording specified in subdivision a of subsection 2 of section
33-24-08-93, and must be accompanied by a formal certification
of acknowledgement as specified in  subdivision b of
subsection 2 of section 33-24-08-93.

The trust fund, when established, must be funded for the full
required amount of coverage, or funded for part of the
required amount of coverage and used in combination with other
mechanisms that provide the remaining required coverage.

If the value of the trust fund is greater than the required
amount of coverage, the owner or operator may submit a written
request to the department for release of the excess.

If other financial assurance as specified in sections
33-24-08-80 through 33-24-08-102 is substituted for all or
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History:

part of the trust fund, the owner or operator may submit a
written request to the department for release of the excess.

Within sixty days after receiving a request from the owner or
operator for release of funds as specified in subsection 4 or
5, the department will instruct the trustee to release to the
owner or operator such funds as the department specifies in
writing.

Effective December 1, 1989.

General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-93. Standby trust fund.

1.

An  owner or operator using any one of the mechanisms
authorized by section 33-24-08-86, 33~24-08-88, or 33-24-08-89
must establish a standby trust fund when the mechanism is
acquired. The trustee of the standby trust fund must be an
entity that has the authority to act as a trustee and whose
trust operations are regulated and examined by a federal
agency or an agency of the state 1in which the fund is
established.

The following apply:

a. The standby trust agreement must be worded as follows,
except that instructions in brackets are to be replaced
with the relevant information and the brackets deleted:

Trust Agreement

Trust agreement, the "Agreement", entered into as of [date] by
and between [name of the owner or operator], a [name of state]
[insert ‘"corporation", '"partnership", ‘"association", or
“proprietorship"], the "Grantor", and [name of corporate
trustee], [insert "Incorporated in the state of "
or "a national bank"], the "Trustee".

[Whereas, the department has established certain regulations
applicable to the Grantor, requiring that an owner or operator
of an underground storage tank shall provide assurance that
funds will be available when needed for corrective action and
third-party compensation for bodily injury and property damage
caused by sudden and nonsudden accidental releases arising
from the operation of the underground storage tank (This
paragraph 1is only applicable to the standby trust
agreement.)];

[Whereas, the Grantor has elected to establish [insert either

"a guarantee", ‘'surety bond", or "letter of credit"] to
provide all or part of such financial assurance for the
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underground storage tanks identified herein and is required to
establish a standby trust fund able to accept payments from
the instrument (This paragraph 1is only applicable to the
standby trust agreement.)];

[Whereas, the Grantor, acting through its duly authorized
officers, has selected the Trustee to be the trustee under
this agreement, and the Trustee is willing to act as trustee;

Now, therefore, the Grantor and the Trustee agree as follows:
Section 1. Definitions.
As used in this Agreement:

(a) The term "Grantor" means the owner or operator who enters
into this Agreement and any successors or assigns of the
Grantor.

(b) The term "Trustee" means the Trustee who enters into this
Agreement and any successor Trustee.

Section 2. Identification of the Financial Assurance
Mechanism.

This  Agreement pertains to the [identify the financial
assurance mechanism, either a guarantee, surety bond, or
letter of credit, from which the standby trust fund is
established to receive payments (This paragraph is only
applicable to the standby trust agreement.)].

Section 3. Establishment of Fund.

The Grantor and the Trustee hereby establish a trust fund, the
"Fund", for the benefit of [the department]. The Grantor and
the Trustee intend that no third party have access to the Fund
except as herein provided [The Fund is established initially
as a standby to receive payments and shall not consist of any
property.]. Payments made by the provider of financial
assurance pursuant to the [department's] instruction are
transferred to the Trustee and are referred to as the Fund,
together with all earnings and profits thereon, less any
payments or distributions made by the Trustee pursuant to this
Agreement. The Fund shall be held by the Trustee, IN TRUST,
as hereinafter provided. The Trustee shall not be responsible
nor shall it wundertake any responsibility for the amount or
adequacy of, nor any duty to collect from the Grantor as
provider of financial assurance, any payments necessary to
discharge any liability of the Grantor established by the
[department].

Section 4. Payment for ["Corrective Action" and/or "Third-
Party Liability Claims"].
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The Trustee shall make payments from the Fund as [the
department] shall direct, 1in writing, to provide for the
payment of the costs of [insert: "taking corrective action"
and/or ‘'compensating third-parties for bodily injury and
property damage caused by" either "sudden accidental releases"
or "nonsudden accidental releases" or "accidental releases"]
arising from operating the tanks covered by the financial
assurance mechanism identified in this Agreement.

The Fund may not be drawn upon to cover any of the following:

(a) Any obligation of [insert owner or operator] under a
workers' compensation, disability benefits, or unemployment
compensation law or other similar law;

(b) Bodily injury to an employee of [insert owner or operator]
arising from, and in the course of employment by [insert owner
or operator];

(c) Bodily injury or property damage arising from the
ownership, maintenance, use, or entrustment to others of any
ajircraft, motor vehicle, or watercraft;

(d) Property damage to any property owned, rented, loaned to,
in the care, custody, or control of, or occupied by [insert
owner or operator] that is not the direct result of a release
from a petroleum underground storage tank;

(e) Bodily 1injury or property damage for which [insert owner
or operator] is obligated to pay damages by reason of the
assumption of liability in a contract or agreement other than
a contract or agreement entered into to meet the requirements
of section 33-24-08-83.

The Trustee shall reimburse the Grantor, or other persons as
specified by the [department], from the Fund for corrective
action expenditures and/or third-party 1liability claims in
such amounts as the [department] shall direct in writing. In
addition, the Trustee shall refund to the Grantor such amounts
as the [department] specifies in writing. Upon refund, such
funds shall no longer constitute part of the Fund as defined
herein.

Section 5. Payments Comprising the Fund.

Payments made to the Trustee for the Fund shall consist of
cash and securities acceptable to the Trustee.

Section 6. Trustee Management.
The Trustee shall invest and reinvest the principal and income

of the Fund and keep the Fund invested as a single fund,
without distinction between principal and income, in
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accordance with general investment policies and guidelines
which the Grantor may communicate in writing to the Trustee
from time to time, subject, however, to the provisions of this
section. In investing, reinvesting, exchanging, selling, and
managing the Fund, the Trustee shall discharge the duties of
the Trustee with respect to the trust fund solely in the
interest of the beneficiaries and with the care, skill,
prudence, and diligence under the circumstances then
prevailing which persons of prudence, acting in a like
capacity and familiar with such matters, would use in the
conduct of an enterprise of a like character and with like
aims; except that:

(i) Securities or other obligations of the Grantor, or any
other owner or operator of the tanks, or any of their
affiliates as defined in the Investment Company Act of 1940,
as amended, 15 U.S.C. 80a-2(a), shall not be acquired or held,
unless they are securities or other obligations of the federal
or a state government;

(i1) The Trustee is authorized to invest the Fund in time
or demand deposits of the Trustee, to the extent insured by an
agency of the federal or state government; and

(1i1) The Trustee 1is authorized to hold cash awaiting
investment or distribution uninvested for a reasonable time
and without liability for the payment of interest thereon.

Section 7. Commingling and Investment.
The Trustee is expressly authorized in its discretion:

(a) To transfer from time to time any or all of the assets of
the Fund to any common, commingled, or collective trust fund
created by the Trustee in which the Fund is eligible to
participate, subject to all the provisions thereof, to be
commingled with the assets of other trusts participating
therein; and

(b) To purchase shares 1in any investment company registered
under the Investment Company Act of 1940, 15 U.S.C. 80a-1 et
seq., including one which may be created, managed,
underwritten, or to which investment advice is rendered or the
shares of which are sold by the Trustee. The Trustee may vote
such shares in its discretion.

Section 8. Express Powers of Trustee.
Without in any way limiting the powers and discretions
conferred upon the Trustee by the other provisions of this

Agreement or by law, the Trustee is expressly authorized and
empowered:
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(a) To sell, exchange, convey, transfer, or otherwise dispose
of any property held by it, by public or private sale. No
person dealing with the Trustee shall be bound to see to the
application of the purchase money or to inquire into the
validity or expediency of any such sale or other disposition;

(b) To make, execute, acknowledge, and deliver any and all
documents of transfer and conveyance and any and all other
instruments that may be necessary or appropriate to carry out
the powers herein granted;

(c) To register any securities held in the Fund in its own
name or in the name of a nominee and to hold any security in
bearer form or in book entry, or to combine certificates
representing such securities with certificates of the same
issue held by the Trustee in other fiduciary capacities, or to
deposit or arrange for the deposit of such securities in a
qualified central depository even though, when so deposited,
such securities may be merged and held in bulk in the name of
the nominee of such depository with other securities deposited
therein by another person, or to deposit or arrange for the
deposit of any securities issued by the United States
Government, or any agency or instrumentality thereof, with a
Federal Reserve bank, but the books and records of the Trustee
shall at all times show that all such securities are part of
the Fund;

(d) To deposit any cash 1in the Fund 1in interest-bearing
accounts maintained or savings certificates issued by the
Trustee, in 1its separate corporate capacity, or in any other
banking institution affiliated with the Trustee, to the extent
insured by an agency of the federal or state government; and

(e) To compromise or otherwise adjust all claims in favor of
or against the Fund.

Section 9. Taxes and Expenses.

A1l taxes of any kind that may be assessed or levied against
or in respect of the Fund and all brokerage commissions
incurred by the Fund shall be paid from the Fund. A1l other
expenses incurred by the Trustee 1in connection with the
administration of this Trust, including fees for legal
services rendered to the Trustee, the compensation of the
Trustee to the extent not paid directly by the Grantor, and
all other proper charges and disbursements of the Trustee
shall be paid from the Fund.

Section 10. Advice of Counsel.
The Trustee may from time to time consult with counsel, who

may be counsel to the Grantor, with respect to any questions
arising as to the construction of this Agreement or any action
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to be taken hereunder. The Trustee shall be fully protected,
to the extent permitted by law, in acting upon the advice of
counsel.

Section 11. Trustee Compensation.

The Trustee shall be entitled to reasonable compensation for
its services as agreed upon in writing from time to time with
the Grantor.

Section 12. Successor Trustee.

The Trustee may resign or the Grantor may replace the Trustee,
but such resignation or replacement shall not be effective
until the Grantor has appointed a successor trustee and this
successor accepts the appointment. The successor trustee
shall have the same powers and duties as those conferred upon
the Trustee hereunder. Upon  the successor trustee's
acceptance of the appointment, the Trustee shall assign,
transfer, and pay over to the successor trustee the funds and
properties then constituting the Fund. If for any reason the
Grantor cannot or does not act in the event of the resignation
of the Trustee, the Trustee may apply to a court of competent
jurisdiction for the appointment of a successor trustee or for
instructions. The successor trustee shall specify the date on
which it assumes administration of the trust in writing sent
to the Grantor and the present Trustee by certified mail ten
days before such change becomes effective. Any expenses
incurred by the Trustee as a result of any of the acts
contemplated by this Section shall be paid as provided in
Section 9.

Section 13. Instructions to the Trustee.

A1l orders, requests, and instructions by the Grantor to the
Trustee shall be in writing, signed by such persons as are
designated in the attached Schedule B or such other designees
as the Grantor may designate by amendment to Schedule B. The
Trustee shall be fully protected in acting without inquiry in
accordance with the Grantor's orders, requests, and
instructions. All orders, requests, and instructions by the
[department] to the Trustee shall be in writing, signed by the
[department], and the Trustee shall act and shall be fully
protected in acting in accordance with such orders, requests,
and instructions. The Trustee shall have the right to assume,
in the absence of written notice to the contrary, that no
event constituting a change or a termination of the authority
of any person to act on behalf of the Grantor or the
[department] hereunder has occurred. The Trustee shall have
no duty to act in the absence of such orders, requests, and
instructions from the Grantor and/or the [department], except
as provided for herein.
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Section 14. Amendment of Agreement.

This Agreement may be amended by an instrument in writing
executed by the Grantor and the Trustee, or by the Trustee and
[the department] if the Grantor ceases to exist.

Section 15. Irrevocability and Termination.

Subject to the right of the parties to amend this Agreement as
provided in Section 14, this Trust shall be irrevocable and
shall continue until terminated at the written direction of
the Grantor and the Trustee, or by the Trustee and the
[department], if the Grantor ceases to exist. Upon
termination of the Trust, all remaining trust property, less
final trust administration expenses, shall be delivered to the
Grantor.

Section 16, Immunity and Indemnification.

The Trustee shall not incur personal liability of any nature
in connection with any act or omission, made in good faith, in
the administration of this Trust, or in carrying out any
directions by the Grantor or the [department] issued in
accordance with this Agreement. The Trustee shall be
indemnified and saved harmiess by the Grantor, from and
against any personal liability to which the Trustee may be
subjected by reason of any act or conduct in its -official
capacity, including all expenses reasonably incurred in its
defense in the event the Grantor fails to provide such
defense.

Section 17. Choice of Law.

This agreement shall be administered, construed, and enforced
according to the laws of the state of [insert name of state],
or the Comptroliler of +the Currency in the case of National
Association of banks.

Section 18. Interpretation.

As wused in this Agreement, words in the singular include the
plural and words in the plural dinclude the singular. The
descriptive headings for each section of this Agreement shall
not affect the interpretation or the legal efficacy of this
Agreement..

In Witness whereof the parties have caused this Agreement to
be executed by their respective officers duly authorized and
their corporate seals (if applicable) to be hereunto affixed
and attested as of the date first above written. The parties
below certify that the wording of this Agreement is identical
to the wording specified in subdivision a of subsection 2 of
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section 33-24-08-93 as such regulations were constituted on
the date written above.

[Signature of Grantor]
[Name of the Grantor]
[Title]
Attest:
[Signature of Trustee]
[Name of the Trustee]
[Title]
[Seal]
[Signature of Witness]
[Name of the Witness]
[Title]
[Seal]

b. The standby +trust agreement must be accompanied by a
formal certification of acknowledgment similar to the
following.

State of
County of

On this [date], before me personally came [owner or operator]
to me known, who, being by me duly sworn, did depose and say
that the owner or operator resides at [address], that the
owner or operator is [title] of [corporation], the corporation
described in and which executed the above instrument; that the
owner or operator knows the seal of said corporation; that the
seal affixed to such instrument is such corporate seal; that
it was so affixed by order of the Board of Directors of said
corporation; and that the owner or operator signed their name
thereto by 1ike order.

[Signature of Notary Public]
[Name of Notary Public]

The department will instruct the trustee to refund the balance
of the standby trust fund to the provider of financial
assurance if the department determines that no additional
corrective action costs or third-party l1iability claims will
occur as a result of a release covered by the financial
assurance mechanism for which the standby trust fund was
established.

An owner or operator may establish one trust fund as the
depository mechanism for all funds assured in compliance with
this section.

Effective December 1, 1989,

General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

176



33-24-08-94. Substitution of financial assurance mechanisms by
owner or operator.

1. An owner or operator may substitute any alternate financial
assurance mechanisms as specified in sections 33-24-08-80
through 33-24-08-102, provided that at all times the owner or
operator maintains an effective financial assurance mechanism
or combination of mechanisms that satisfies the requirements
of section 33-24-08-83.

2. After obtaining alternate financial assurance as specified in
sections 33-24-08-80 through 33-24-08-102, an owner or
operator may cancel a financial assurance mechanism by
providing notice to the provider of financial assurance.

History: Effective December 1, 1989.
General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-95. Cancellation or nonrenewal by provider of financial
assurance.

1. Except as otherwise provided, a provider of financial
assurance may cancel or fail to renew an assurance mechanism
by sending a notice of termination by certified mail to the
owner or operator.

a. Termination of a guarantee, a surety bond, or a letter of
credit may not occur until one hundred twenty days after
the date on which the owner or operator recejves the
notice of termination, as evidenced by the return receipt.

b. Termination of dinsurance, risk retention group coverage,
or state-funded assurance may not occur until sixty days
after the date on which the owner or operator receives the
notice of termination, as evidenced by the return receipt.

2. If a provider of financial responsibility cancels or fails to
renew for reasons other than incapacity of the provider as
specified in section 33-24-08-96, the owner or operator must
obtain alternate coverage as specified in this section within
sixty days after receipt of the notice of termination. If the
owner or operator fails to obtain alternate coverage within
sixty days after receipt of the notice of termination, the
owner or operator must notify the department of such failure
and submit:

a. The name and address of the provider of financial
assurance;

b. The effective date of termination; and
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c. The evidence of the financial assistance mechanism subject
to the termination maintained in accordance with
subsection 2 of section 33-24-08-97.

Effective December 1, 1989.

General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33~-24-08-96. Reporting by owner or operator.

1.

An owner or operator must submit the appropriate forms listed
in subsection 2 of section 33-24-08-97 documenting current
evidence of financial responsibility to the department:

a. Within thirty days after the owner or operator identifies
a release from an underground storage tank required to be
reported under section 33-24-08-43 or 33-24-08-51;

b. If the owner or operator fails to obtain alternate
coverage as vrequired by sections 33-24-08-80 through
33-24-08-102, within thirty days after the owner or
operator receives notice of:

(1) Commencement of a voluntary or involuntary proceeding
under Title 11 (Bankruptcy), United States Code,
naming a provider of financial assurance as a debtor;

(2) Suspension or revocation of the authority of a
provider of financial assurance to issue a financial
assurance mechanism;

(3) Failure of a guarantor to meet the requirements of
the financial test;

(4) Other incapacity of a provider of financial
assurance; or

¢. As required by subsection 7 of section 33-24-08-85 and
subsection 2 of section 33-24-08-95.

An  owner or operator must certify compliance with the
financial responsibility requirements of chapter 33-24-08 as
specified in the new tank notification form when notifying the
department of the installation of a new underground storage
tank under section 33-24-08-12.

The department may vrequire an ' owner or operator to submit
evidence of financial assurance as described 1in subsection 2
of section 33-24-08-97 or other information relevant to
compliance with sections 33-24-08-80 through 33-24-08-102 at
any time.
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Effective December 1, 1989.

General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-97. Recordkeeping.

1.

Owners or operators must maintain evidence of all financial
assurance mechanisms used to demonstrate financial
responsibility under sections 33-24-08-80 through 33-24-08-102
for an underground storage tank until released from the
requirements of sections 33-24-08-80 through 33-24-08-102
under section 33-24-08-99. An owner or operator must maintain
such evidence at the wunderground storage tank site or the
owner's or operator's place of business. Records maintained
offsite must be made available upon request of the department.

An owner or operator must maintain the following types of
evidence of financial responsibility;

a. An owner or operator using an assurance mechanism
specified in sections 33-24-08-85 through 33-24-08-90 or
section 33-24-08-92 must maintain a copy of the instrument
worded as specified;

b. An owner or operator using a financial test or guarantee
must maintain a copy of the chief financial officer's
letter based on yearend financial statements for the most
recent completed financial reporting year. Such evidence
must be on file no Tlater than one hundred twenty days
after the close of the financial reporting year;

c. An owner or operator using a guarantee, surety bond, or
letter of credit must maintain a copy of the signed
standby trust fund agreement and copies of any amendments
to the agreement;

d. An owner or operator using an insurance policy or risk
retention group coverage must maintain a copy of the
signed insurance policy or risk retention group coverage
policy, with the endorsement or certificate of insurance
and any amendments to the agreements;

e. An owner or operator covered by a state fund or other
state assurance must maintain on file a copy of any
evidence of coverage supplied by or required by the state
under section 33-24-08-91; and

f. An owner  or operator using an assurance mechanism
specified in sections 33-24-08-85 through 33-24-08-92 must
maintain an updated copy of a certification of financial
responsibility worded as follows, except that instructions
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in  brackets are to be replaced with the relevant
information and the brackets deleted:

Certification of Financial Responsibility

[Owner or operator] hereby certifies that it is in compliance

with the requirements of sections 33-24-08-80 through
33-24-08-102.

The financial assurance mechanism(s) used to demonstrate
financial responsibility under sections 33-24-08-80 through
33-24-08-102 is [are] as follows:

[For each mechanism, 1list the type of mechanism, name of
issuer, mechanism number (if applicable), amount of coverage,
effective period of coverage and whether the mechanism covers
"taking corrective action" and/or "compensating third-parties
for bodily injury and property damage caused by" either
"sudden accidental releases" or "nonsudden accidental
releases" or "accidental releases".]

[Signature of owner or operator]
[Name of owner or operator]
[Title]

[Date]

[Signature of witness or notary]
[Name of witness or notary
[Date]

The owner or operator must update this certification whenever
the financial assurance mechanism(s) used to demonstrate
financial responsibility change(s).

Effective December 1, 1989.

General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Imp]emented: NDCC 23-20.3-04.1

33~-24-08-98. Drawing on financial assurance mechanisms.

1.

The department shall require the guarantor, surety, or
institution issuing a letter of credit to place the amount of
funds stipulated by the department, up to the 1imit of funds
provided by the financial assurance mechanism, into the
standby trust if:

a. The following apply:

(1) The owner or operator fails to establish alternate
financial assurance within sixty days after receiving
notice of cancellation of the guarantee, surety bond,
letter of credit, or, as applicable, other financial
assurance mechanisms; and
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(2) The department determines or suspects that a release
from an underground storage tank covered by the
mechanism has occurred and so notifies the owner or
operator or the owner or operator has notified the
department pursuant to sections 33-24-08-40 through
33-24-08-43 or 33-24-08-50 through 33-24-08-57 of a
release from an underground storage tank covered by
the mechanism; or

b. The —conditions of subdivision a of subsection 2 or
paragraphs 1 or 2 of subdivision b of subsection 2 are
satisfied.

The department may draw on a standby trust fund when:

a. The department makes a final determination that a release
has occurred and immediate or long-term corrective action
for the release 1is needed, and the owner or operator,
after appropriate notice and opportunity to comply, has
not conducted corrective action as required under sections
33-24-08-50 through 33-24-08-57; or

b. The department has received either:

(1) Certification from the owner or operator and the
third-party liability claimants and from attorneys
representing the owner or operator and the
third-party liability claimants that a third-party
Tiability claim should be paid. The certification
must be worded as follows, except that instructions
in brackets are to be replaced with the relevant
information and the brackets deleted:

Certification of Valid Claim

The undersigned, as principals and as legal representatives of
[insert owner or operator] and [insert name and address of
third party claimant], hereby certify that the claim of bodily
injury [and/or] property damage caused by an accidental
release arising from operating [owner's or operator's]
uEderground storage tank should be paid in the amount of
$

[Signatures]
Owner or Operator
Attorney for Owner or Operator

[Notary] Date
[Signature(s)]

Claimant(s)

Attorney(s) for Claimant(s)

[Notary] Date or
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(2) A valid final court order establishing a judgment
against the owner or operator for bodily injury or
property damage caused by an accidental release from
an underground storage tank covered by financial
assurance under  sections  33-24-08-80 through
33-24-08-102 and the department determines that the
owner or operator has not satisfied the judgment.

3. If the department determines that the amount of corrective
action costs and third-party liability claims eligible for
payment under subsection 2 may exceed the balance of the
standby trust fund and the obligation of the provider of
financial assurance, the first priority for payment shall be
corrective action costs necessary to protect human heaith and
the  environment. The department shall pay third-party
1iability claims in the order in which the department receives
certifications under paragraph 1 of subdivision b of
subsection 2 and valid court orders under paragraph 2 of
subdivision b of subsection 2.

History: Effective December 1, 1989.
General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-99. Release from requirements. An owner or operator is
no longer required to maintain financial responsibility under sections
33-24-08-80 through 33-24-08-102 for an underground storage tank after
the tank has been properly closed or, if corrective action is required,
after corrective action has been completed and the tank has been
properly closed as required by sections 33-24-08-60 through 33-24-08-64.

History: Effective December 1, 1989.
General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-100. Bankruptcy or other incapacity of owner or operator
or provider of financial assurance.

1. Within ten days after commencement of a voluntary or

., involuntary proceeding under Title 11 (Bankruptcy), United
States Code naming an owner or operator as debtor, the owner
or operator must notify the department by certified mail of
such commencement and submit the appropriate forms listed in
subsection 2 of section 33-24-08-97 documenting current
financial responsibility.

2. Within ten days after commencement of a voluntary or
involuntary proceeding under Title 11 (Bankruptcy), United
States Code, naming a guarantor providing financial assurance
as debtor, such guarantor must notify the owner or operator by
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certified mail of such commencement as required under the
terms of the guarantee specified in section 33-24-08-86.

An owner or operator who obtains financial assurance by a
mechanism other than the financial test of self-insurance will
be deemed to be without the required financial assurance in
the event of a bankruptcy or incapacity of its provider of
financial assurance, or a suspension or revocation of the
authority of the provider of financial assurance to 1issue a
guarantee, 1insurance policy, risk retention group coverage
policy, surety bond, Tletter of credit, or state-required
mechanism. The owner or operator must obtain alternate
financial assurance as specified in sections 33-24-08-80
through 33-24-08-102 within thirty days after receiving notice
of such an event. If the owner or operator does not obtain
alternate coverage within thirty days after such notification,
the owner or operator must notify the department.

Within thirty days after receipt of notification that a state
fund or other state assurance has become incapable of paying
for assured corrective action or third-party compensation
costs, the owner or operator must obtain alternate financial
assurance.

Effective December 1, 1989.

General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-101. Replenishment of guarantees, letters of credit, or
surety bonds.

1.

History:

If at any time after a standby trust is funded upon the
instruction of the department with funds drawn from a
guarantee, letter of credit, or surety bond, and the amount in
the standby trust is reduced below the full amount of coverage
required, the owner or operator shall by the anniversary date
of the financial mechanism from which the funds were drawn:

a. Replenish the value of financial assurance to equal the
full amount of coverage required; or

b. Acquire another financial assurance mechanism for the
amount which funds in the standby trust have been reduced.

For purposes of this section, the full amount of coverage
required is the amount of coverage to be provided by section
33-24-08-83. If a combination of mechanisms was used to
provide the assurance funds which were drawn  upon,
replenishment shall occur by the earliest anniversary date
among the mechanisms.

Effective December 1, 1989.
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General Authority: NDCC 23-20.3-03, 23-20.3-04.1
Law Implemented: NDCC 23-20.3-04.1

33-24-08-102. Suspension of enforcement. [Reserved]
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Appendix I

NOTIFICATION FOR UNDERGROUND STORAGE TANKS

NORTH DAKOTA STATE DEPARTMENT OF HEALTH
AND CONSOL IDATED LABORATORIES

SFN 10980 2/89

Type of Owner (Check one)

D State or Local Government

D Private

D Federal Government D Ownership uncertain

(Glve Facility 1,D, Number)

Tank Owner Name

Street Address City State Zip Code Phone Number
Confat;? Person Title

Street Address Clty State Zip Code Phone Number
Faclillity Name Where Tanks Located County

Street Address/Section, Township, Range Nearest City State Zip Code Number of Tanks

Type of Notification

U First

D Amended

Are Tanks Located on Indlan Land?

DvYos DNo

Note:
before filling In any data,

If there are more than five underground storage tanks at this location, make addlﬂonal copies of this form

DESCRIPTION OF UNDERGROUND STORAGE TANK

Tank No.

Tank No, Tank No, Tank No, Tank No,

1. STATUS OF TANK

(Check One) Currently In use

Temporarily out of use

Permanently out of use

BMghf Into use after 5/8/86

2, ESTIMATED AGE (YEARS)
3, ESTIMATED TOTAL CAPACITY (GALLONS)
4, MATERIAL OF CONSTRUCTION
(Check One) Steel
Concrete

Fiberglass Reinforced Plastic

Other (specify)

Unknown

5. INTERNAL PROTECTION
(Check all that apply)

Cathodlc Protection

Interior Lining (e.g., epoxy resins)

Other (specity)

None

Unknown
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Tank No, Tank No, Tank No, Tank No, Tank No.

6, EXTERNAL PROTECTION
(Check ail that apply)
Cathodic Protectlon

Painted (e.g., asphaitic)

Fibsrglass Reinforced Plastic Coated

Other (specify)

None
Unknown
7. PIPING
(Check ati that apply)
Bare Steasl

Galvanized Steel

Fiberglass Relnforced Plastic

Cathodically Protected

Other (speclfy)

Unknown

8. SUBSTANCE CURRENTLY OR LAST STORED
IN GREATEST QUANTITY 8Y VOLUME

2. Empty

b, Petroieua
Gasoline (Including alcohol biends)

Diesel

Kerosene

Used 011

Other (specify)

c. Hazardous Substancs

Name of Substance or
Chemlcal Abstract Service (CAS) No,

Check box If tank stores a mixture
: of substances

d, Unknouwn

9, ADDITIONAL lNFORHATIOﬂ (FOR TANKS
PERMANENTLY TAKEN OUT OF SERVICE)
a, Estimated date last used {(mofyr)

b, Estimated quantity of substance
' remaining (gal.)

€. Check box If tank was fliled
with inert material (e.g., send,
concrete)

d, Check box [f fank was removed

! certify under penaity of law that | have personally examined and am famillar with the Information submitted In this
and 8ll attached documents, and that based on my Inquiry of those indlviduals Immediately responsibie to obtalnlng
the information, | belleve that the submitted information is true, accurate, and complete.

Signature Date

186



CERTIFICATION OF COMPLIANCE (COMPLETE FOR ALL NEW TANKS AT THIS LOCATION)

Tank Owner Name Facility Address
Tank(s) Piping
10. RELEASE DETECTION (Specify Tanks(s) by No,, for piping check all that apply)
Manual tank gauging.
Tank tightness testing with Inventory controls,
Automatic tank gauging.
Vapor monitoring.
Ground water monitoring.
Interstitial monitoring within a secondary barrier,
Interstitial monitoring within secondary contalnment,
Automatic line leak detectors,
Line tightness testing.
Another method allowed by the Implementing agency., Please specify:
11, CORROSION PROTECTION (Specify Tank(s) by No,, for piping check all that apply)
As specified for coated steel tanks with cathodic protection,
As specified for coated steel piping with cathodic protection,
Another method allowed by the Implementing agency, Please specify:
12, | have financial responsibility in accordance with Subpart |, Please speclfy:
Method:
Insurer:
Policy Number:
. Tank(s) Pipling
13, INSTALLATION (Check all that apply)

The Installer has been certified by the tank and plping manufacturers,

The Installer has been certified or |lcensed by the Implementing agency,

The Installation has been Inspected and certified by a reglstered professional engineer,

The Installation has been Inspected and approved by the Implementing agency.

All work listed on the manufacturer's Installation checklists has been completed,
Another method was used as allowed by the implementing agency, Please specify:

14, OATH: | certlify that the Information concerning installation provided in Item 13 is true to the best of my belief
and knowlege,
Installer:
Name Date
Position
Company
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GENERAL INFORMAT ION

Notification Is required by Federal law for aill underground tanks that have been used to stors regulated
substances since January 1, 1974, and that are in the ground as of May 8, 1986,

The primary purpose of this notification program Is to locate and evaluate underground tanks that store
or have stored petroleum and hazardous substances, 1t Is expected that the information you provide wilii

be based on reasonably available records, or, in the absence of such records, your knowiedge, bellef, or
recollection,

Who Must Notlfy? Sectlion 9002 of the Resource Conservation and Recovery Act (RCRA), as amended, requires
that, unless exempted, owners of underground tanks that store regulated substances must notify designated
State or local agencles of the exlistence of thelr tanks, Owner means = (a) in the case of an underground
storage tank In use on November 8, 1984, or brought Into use after that date, any person who owns an
underground storage tank used for the storage, use, or dispensing of regulated substances, and (b) in the
case of any underground storage tank In use before November 8, 1984, but no longsr in use on that date,
any person who owned such tank immedliately before the discontinuation of its use,

What Tanks Are included? Underground storage tank Is defined as any one or combination of tanks that (1)
is used to contaln an accumuiation of "regulated substances™ and (2) whose volume (including connected
underground piping) Is 10f or more beneath the ground, Some examples are: 1, underground tanks storing
gasoline, used oll, or diese! fuel; 2. underground tanks storing Industrial solvents, pesticldes,

herblcldes or fumigants; 3. underground tanks no longer in oparation but which stored regulated
substances (petroleum or hazardous substances) slnce January 1, 1974,

Yhat Tenks Are Excliuded? Tanks excluded from notiflcation are: 1, farm or resldential fanks of 1,100
gallons or less capacity used for storing motor fue! for noncommercial purposes; 2, tanks used for
storing heating oll for consumptive use on the premises where stored; 3, septic tanks; 4. pipeline
fecilitles {Inciuding gathering lines) regulated under the Natura! Gas Plpeline Safety Act of 1968, or
the Hazerdous Liquid Pipeline Safety Act of 1979, or which Is an intrastate pipsline faciiity regulated
under State laws; 5, surface Impoundments, pits, ponds, or lagoons; 6, storm water or waste water
coflection systems; 7. flow=through process tanks; 8, liquid traps or associated gathering lines
directly related to oll or gas productlon and gathering operations; 9. storage tanks situated In an
underground area (such as a basemeat, cellar, mineworking, drift, shaft, or tunnel) 1f the storage tank
Is situated upon or above the surface of the floor,

What Substances Are Covered? The notification requirements apply to underground storage tanks that -
_contaln regulated substances, This includes any substance defined as hazardous In sectlon 101 (14) of
- the Comprehensive Environmental Response, Compensation and Llabiiity Act of 1980 (CERCLA), with the
exception of those substances regulated as hazardous waste under Subtitlie C of RCRA, it also includes

petroleum, e.g., crude ol! or any fraction thersof which Is liquld at standard conditions of temperature -
and pressure (60 degrees Fahrenheit and 14,7 pounds per square Inch absolute),

When Hust One Notify? 1, Owners of underground storage tenks In use or that have besn taken out of
operation after January 1, 1974, but stitl In the ground, must notlfy by May 8, 1986, 2. Owners who

bring underground storage tanks Into use after May 8, 1986, must notlfy within 30 days of bringing the
tanks Into use,

What Are The Penalties? Any owner who knowingly falls to notify or knowingly submits faise Informatlon
shall be subject to & clvii penalty not to exceed $10,000 for each tank for which notificatlion is not
glven or for which faise Information Is submitted.

Where Hust One Notify? North Dakota State Department of Health and Consolldated Laboratories, Division
of Waste Management, 1200 Missourl Avenue, Room 302, Box 5520, Bismarck, ND 58502-5520,
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Appendix II
Statement for Shipping Tickets and Invoices

Note: A federal law (the Resource Conservation and Recovery Act (RCRA),
as amended (Pub. L. 98-616)) requires owners of certain underground
storage tanks to notify designated state or local agencies by May 8,
1986, of the existence of their tanks. Notifications for tanks brought
into use after May 8, 1986, must be made within thirty days. Consult
the environmental protection agency's regulations, issued on November 8,
1985, (40 CFR part 280) to determine if you are affected by this law.
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SEPTEMBER 1989

STAFF COMMENT:  Chapter 40-01-03 contains all new material but is not
underscored so as to improve readability.

CHAPTER 40-01-03
DEACCESSION AND DISPOSAL OF COLLECTIONS

Section

40-01-03-01 Definitions

40-01-03-02 General Method of Deaccession and Disposal - Exception

40-01-03-03 Records of Deaccession

40-01-03-04 Deaccession of Human Skeletal Remains and Associated
Grave Goods

40-01-03-05 Donor Consent

40-01-03-06 Release of Human Skeletal Remains and Associated
Grave Goods

40-01-03-07 Security and Coordination

40-01-03-01. Definitions. As wused in this chapter, unless the
context otherwise requires:

1. "Analysis" means any activity that requires Indian human
skeletal remains and associated grave goods to be touched by
any person other than appropriate Indian spiritual leaders
appointed by their respective tribal government. The term
"analysis" includes identification.

2. "Associated grave goods" means all objects, which shall
generally include all items believed to have been interred
with human skeletal vremains, including, but not Timited to,
projectile points, knives, scrapers, articles of clothing,
ornaments, beads, and religious items such as pipes, stones,
dishes and pottery, feathers, and any item within the physical
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anthropology collection so didentified by the intertribal
reinterment committee.

3. '"Deaccession" means the process of permanently removing
articles from the collections of the state historical society
of North Dakota; it involves state historical board action,
records management procedures, and disposal of the articles.

4. "Duly designated representative"” means any person who is so
appointed by the person's respective tribal government and can
provide written documentation of such appointment.

5. "Federal custodian" means the federal agency which manages
lands owned by the United States government and from which
human skeletal remains and associated grave goods have been
recovered.

6. "Intertribal reinterment committee" means that committee
comprised of representatives appointed by each tribal
government to represent their respective tribe in matters
related to the deaccession and reinterment of human skeletal
remains and associated grave goods.

7. "Superintendent" means the superintendent of the state
historical board as set forth in North Dakota Century Code
section 55-02-01.

8. "Tribally identified articles" means human skeletal remains
and associated grave goods for which tribal affiliation has
been determined.

History: Effective September 1, 1989.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 55-01-02(3)

40-01-03-02. General method of deaccession and disposal -
Exception. With the exception of those articles constituted by human
skeletal remains and associated grave goods, the state historical board
may deaccession articles from its collections upon the assessment of the
superintendent. The superintendent, in making such an assessment to
deaccession articles, shall also discuss the method of disposal.
Methods of disposal must be as follows:

1. In the case of donated articles, unless other conditions are
specified in a deed, gift, or other conveyance, deaccessioned
articles will first be offered back to the donor if the donor
is alive.

2. Articles may be transferred to another educational institution

through gift, or exchange for other articles, or purchase by
that institution.
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3. Articles inappropriate to the collecting policy of the state
historical board and other articles of no value to the state
historical society or other institutions may be physically
destroyed.

4. Articles of monetary value may be sold or traded for articles
of similar value.

History: Effective September 1, 1989.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 55-01-02(3)

40-01-03-03. Records of deaccession. A permanent record will be
kept of all articles deaccessioned in accordance with section
40-01~-03-02.

History: Effective September 1, 1989.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 55-01-02(3)

40-01-03-04. Deaccession of human skeletal remains and associated
grave goods. Human skeletal remains and associated grave goods are
recognized as a distinct collection category exempt from the general
method of deaccession and disposal prescribed in sections 40-01-03-02
and 40-01-03-03. Human skeletal remains and associated grave goods
included in the categories enumerated in section 40-01-03-06 must be
deaccessioned and permanently removed from the state historical
society's collections, and disposed of in accordance with sections
40-01-03-06 and 40-01-03-07, at the direction of the state historical
board.

An exit inventory must be conducted to verify and record the items
to be deaccessioned.

The inventory must be conducted by a representative of the state
historical board, the state historical society superintendent or
superintendent's designees, and the intertribal reinterment committee or
its designees.

The exit inventory must 1list by description the items being
deaccessioned. With the consent of the intertribal reinterment
committee, it may include photography, replication, measuring, and
weighing of any associated grave good.

The dinventory must be conducted in such a manner to honor and
respect the religious beliefs and ceremonies of the tribes, in
accordance with the requirements set forth by the spiritual leader
designated by the intertribal reinterment committee.

History: Effective September 1, 1989.
General Authority: NDCC 28-32-02
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Law Implemented: NDCC 55-01-02(3)

40-01-03-05. Donor consent. The state historical society shall
endeavor to secure the written consent of all living donors and federal
custodians of human skeletal remains and associated grave goods in its
collections to release all such articles for reinterment. In those
instances wherein such written consent is secured, and, in the case of
donated articles, if no response is received from a donor within a
period of thirty days from the date of mailing of the consent request,
those human skeletal remains and associated grave goods involved in such
consent requests must be released for reinterment, with timely notice of
such authorized release having been given to the appropriate tribal
entity, as specified in section 40-01-03-06. In those instances wherein
a donor or a federal custodian initially denies consent to the release
of any or all of the human skeletal remains and associated grave goods
involved in the respective consent request, the state historical society
shall immediately, upon vreceiving such denial of consent 1in each
instance, notify the intertribal reinterment committee of the denial
and, upon request, provide said committee with information relative to
the reason for the denial, which information must also include the name
and address of the donor or federal custodian denying consent. In each
such instance of an initial denial of consent, the state historical
society shall continue to maintain in its collections the human skeletal
remains and associated grave goods at issue, until such time as written
consent to release for reinterment is secured. This does not otherwise
abridge any other custodial or contractual obligations of the society.

History: Effective September 1, 1989,
General Authority: NDCC 28-32-02
Law Implemented: NDCC 55-01-02(3)

40-01-03-06. Release of human skeletal remains and associated
grave goods. Human skeletal remains and associated grave goods included
in the following categories must be deaccessioned and released to the
appropriate tribal entity for reinterment on Indian Tands:

1. Those recovered from lands and other properties of the state
of North Dakota and of its political subdivisions.

2. Those received from donors who are deceased.

3. Those for which donor or federal custodian consent has been
secured to release for reinterment.

4. Those for which donors do not respond to consent request
letters within the prescribed thirty-day period.

Tribally identified articles must be released to a duly designated
representative of the respective tribal government. Those articles not
tribally identified must be released to an official representative of
the intertribal reinterment committee.
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History: Effective September 1, 1989.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 55-01-02(3)

40-01-03-07. Security and coordination. Until such time as the
human skeletal vremains and associated grave goods in the state
historical society's collections are released for reinterment, all such
articles must be secured and continuously restricted from access by any
person, except as provided in section 40-01-03-04. No analysis may be
conducted on articles at any time prior to release, including the period
involving the preparation for the articles' release except as provided
in section 40-01-03-04. After the release and reinterment of such
articles, the state historical society may not conduct, participate in,
or finance any subsequent disinterment of any of these articles. The
North Dakota Indian affairs commission must be informed of all actions
of the society in carrying out activities related to the deaccession and
release of human skeletal remains and associated grave goods.

History: Effective September 1, 1989.

General Authority: NDCC 28-32-02
Law Implemented: NDCC 55-01-02(3)
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OCTOBER 1989

45-04-07-01. Definitions. As used in this chapter:

1.

1980 CET Table" means that mortality table consisting of
separate rates of mortality for male and female lives,
developed by the society of actuaries committee to recommend
new mortality tables for valuation of standard individual
ordinary 1life insurance, incorporated in the 1980 national
association of insurance commissioners' amendments  to the
model standard valuation law and standard nonforfeiture law
for 1ife insurance, and referred to in those models as the
commissioners' 1980 extended term insurance table.

1980 CET Table (F)" means that mortality table consisting of
the rates of mortality for female 1lives from the 1980 CET
Table. .

"1980 CET Table (M)" means that mortality table consisting of
the rates of mortality for male lives from the 1980 CET Table.

11980 CSO Table, with or without ten-year select mortality
factors" means that mortality table, consisting of separate
rates of mortality for male and female lives, developed by the
society of actuaries committee to recommend new mortality
tables for valuation of standard individual ordinary 1ife
insurance, incorporated in the 1980 national association of
insurance commissioners' amendments to the model standard
valuation law and standard nonforfeiture law for 1life
insurance, and referred to in those models as the
commissioners' 1980 standard ordinary mortality table, with or
without ten-year select mortality factors.

"1980 CSO Table (F), with or without ten-year select mortality
factors" means that mortality table consisting of the rates of
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mortality for female T1ives from the 1980 CSO Table, with or
without ten-year select mortality factors.

1980 CSO Table (M), with or without ten-year select mortality
factors" means that mortality table consisting of the rates of
mortality for male 1lives from the 1980 CSO Table, with or
without ten-year select mortality factors.

"1980 CSO and CET Smoker and Nonsmoker Mortality Tables" means

History:

General Authority: NDCC 28-32-02

the mortality tables with separate rates of mortaljty for
smokers and nonsmokers derived from the 1980 CSO and 1980 CET
Mortality Tables by the society of actuaries task force on
smoker/nonsmoker mortality and adopted by the national
association of 1insurance commissioners 1in December 1983.
(Subsection 7 added by the national association of insurance
commissioners, December 1986).

Effective February 1, 1985; amended effective October 1, 1989.

Law Implemented: NDCC 26.1-33

45-04-07-02. Tables.

1.

For any policy of insurance on the 1ife of either a male or
female insured delivered or issued for delivery in this state
and after the operative date of subsection 11 of North Dakota
Century Code section 26.1-33-25 for that policy form:

a. A mortality table which is a blend of the 1980 CSO Table
(M) and the 1980 CSO Table (F) with or without ten-year
select mortality factors may, at the option of the
company, be substituted for the 1980 CSO Table, with or
without ten-year select mortality factors; and

b. A mortality table which is of the same blend as used in
(i) but applied to form a blend of the 1980 CET Table (M)
and the 1980 CET Table (F) may, at the option of the
company, be substituted for the 1980 CET Table,

for use in determining minimum cash surrender values and
amounts of paid-up nonforfeiture benefits.

The following tables will be considered as the basis for
acceptable tables:

a. 100% Male 0% Female for tables to be designated as the
1980 CSO-A" and "1980 CET-A" Tables.

b. 80% Male 20% Female for tables to be designated as the
11980 CSO-B" and "1980 CET-B" Tables.
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c. 60% Male 40% Female for tables to be designated as the
111980 CSO-C" and "1980 CET-C" Tables.

d. 50% Male 50% Female for tables to be designated as the
11980 CSO-D" and "1980 CET-D" Tables.

e. 40% Male 60% Female for tables to be designated as the
"1980 CSO-E" and "1980 CET-E" Tables.

f. 20% Male and 80% Female for tables to be designated as the
#1980 CSO-F" and "1980 CET-F" Tables.

g. 0% Male 100% Female for tables to be designated as the
"1980 CSO-G" and "1980 CET-G" Tables.

Tables A and G are not to be used with respect to policies
issued on or after Jdanuary 1, 1985, except where the
proportion of persons insured 1is anticipated to be ninety
percent, or more of one sex or the other except for certain
policies converted from group insurance. Such group
conversions issued on or after January 1, 1986, must use
mortality tables based on the blend of lives by sex expected
for such policies if such group conversions are considered as
extensions of the Norris decision. This consideration has not
been clearly defined by court or Jegislative action in all
jurisdictions. The values of 10000gx for blended tables B, C,
D, E, and F are shown in Appendix I. The letter 1in Appendix
II states the method by which selection factors may be
obtained. Table A is the same as 1980 CSO Table (M) and 1980
CET Table (M) and Table G is the same