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TITLE 11 

Audiology and Speech-Language Pathology, 
Board of Examiners on 
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OCTOBER 1989 

11-02-01-04. Licensure renewal. Licenses are renewable by 
January first of each year. They must be renewed on forms provided by 
the board . The renewal forms must be accompanied by the renewal fee and 
proof of meeting the continuing education requirements. A person who 
fails to renew the person's license after two years of its expirat ion 
date may not renew it, and it may not be restored, reissued, or 
reinstated. Such persons may reapply for a new license if such persons 
meet the requirements of North Dakota Century Code chapter 43-37 and 
this article . An individual may be granted a second licensure only once 
in a five-year period. If a person is unlicensed for a period of five 
years from either holding a license or passing the examination , the 
board may require that such person retake and pass the examination prior 
to relicensure. 

History: Amended effective May 1, 1984; October 1, 1989. 
General Authority: NDCC 43-37-06 
Law Implemented: NDCC 43-37-06 

11-02-02-02. Code of ethics. The board subscribes to the code of 
ethics of the American speech-language-hearing association as revised 
January 1, 1986. This code is incorporated in the rules by reference 
except that a certificate of clinical competence is not required to 
practice speech-language pathology and audiology in North Dakota . 

History: Effective May 1, 1984; amended effective October 1, 1989. 
General Authority: NDCC 43-37-06 
Law Implemented: NDCC 43-37-06 

11-02-02-03 . Unacceptable professional conduct . The following 
constitute unacceptable professional conduct by a licensed audiologist 
or speech-language pathologist and subject such licensee or potential 
licensee to sanction: 
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1. Taking financial advantage of a client, or using one•s 
position within an agency to enhance one 1 s private practice or 
the private practice of others for personal gain. 

2. Entering into any illegal acts with a client. 

3. Participating in, condoning, or being an accessory to 
dishonesty, fraud, deceit, or misrepresentation in the 
practice of audiology or speech-language pathology. 

4. Not providing clients with accurate and complete information 
regarding the extent and nature of the services ava i lable to 
them. 

5. Convicted of a criminal act which affects the practice of the 
profession. (North Dakota Century Code section 12.1-33-02.1) 

6. Violating any federal or state confidentiality client care 
regulation statutes. 

7. Violating any federal or state discrimination statutes or 
regulations. 

8. Exploiting relationships with clients such as participating in 
or soliciting sexual relationships during the time of services 
and for twelve months following the termination of services. 

9. Refusal to seek adequate and appropriate treatment for any 
illness or disorder which interferes with professional 
functioning or ability to perform the basic expected 
functions, or both, of an audiologist or speech-language 
pathologist. 

10. Using misrepresentation in the procurement of licensing as an 
audiologist or speech-language pathologist or knowingly 
assisting another in the procurement of licensing through 
misrepresentation. Misrepresentation of professional 
qualifications, certifications, accreditations, affiliation, 
and employment experiences. 

11. Failure to report through the proper channels the incompetent, 
unethical, or illegal practice of any licensed audiologist or 
speech-language pathologist who is providing such services. 

12. Participating in activities that constitute a conflict of 
professional interest and adversely affect the licensee•s 
ability to provide audiology or speech-language pathology 
services. 

13. Violating any of the principles of ethics as listed in the 
code of ethics of the American speech-language-hearing 
association as revised January 1, 1986. 
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14. Providing any inaccurate, misleading, or false information to 
the board in regard to a licensure action. 

History: Effective October 1, 1989. 
General Authority: NDCC 43-37-06 
Law Implemented: NDCC 43-37-06, 43-37-13 
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TITLE 18.5 

Credit Review Board 
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DECEMBER 1989 

18.5-01-01-01. History. 

1. The provisions of North Dakota Century Code chapter 6-09 . 10 
were established in 1985, setting up a credit review board to 
deal with the matter of ever increasing farm foreclosures. 
The board was given authority to negotiate with lenders on 
behalf of farmers and to provide interest subsidies to 
eligible farmers for eligible purchases, refinancing , or 
redemptions of the farmer's home-quarter . 

2. In 1987, chapter 6-09.10 was amended to consolidate the 
negotiations undertaken by the board and the department of 
agriculture's farm credit counseling program. North Dakota 
Century Code sections 4-01-19.2 and 4-01-19.3 were repealed. 

~ 3. In 1987, sections 6-09.10-08.1 through 6-09.10-08.6 were added 
to North Dakota Century Code chapter 6-09 . 10 to provide 
further assistance to financially distressed farmers and small 
businesses in the form of legal and tax assistance. Two 
hundred thousand dollars were appropriated to the board to 
provide such assistance under the administration and 
supervision of the commissioner of agriculture and the board. 

4. In 1989, chapter 6-09.10 was further amended . The farm credit 
counseling program was renamed the agricultural mediation 
service. The commissioner of agriculture was given additional 
authority to contract with mediators to mediate between a 
farmer and a farmer's creditors. 

History: Effective January 1, 1988; amended effective December 1, 1989. 
General Authority: NDCC 28-32-02.1 
Law Implemented: NDCC 28-32-02 . 1 
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18.5-01-01-02. Coordination of farm assistance programs. The 
credit review board is charged with responsibility in providing 
assistance to financially distressed eligible farmers and small 
businesses pursuant to the prov1s1ons of North Dakota Century Code 
chapter 6-09.10. The responsibility of coordination, supervision, and 
admin i stration is shared with the commissioner. 

1. The responsibilities and duties under North Dakota Century 
Code chapter 6-09.10 belonging solely to the board are as 
fo l lows : 

2. 

a . Adopting 
mediators, 

written policies governing 
and staff h±red by the 

the negotiators~ 
comnrissionez 'O"f 

agriculture pursuant t"O North Bakula Century €-o-de chapter 
6 89.18 . 

b . Approving i nterest rate buydowns as authorized by North 
Dakota Century Code sections 6-09.10-05, 6-09.10-07, and 
6-09 . 10-08 . 

c . Charging reasonable fees to farmers and their creditors 
for any assistance provided pursuant to North Dakota 
Century Code chapter 6-09.10. Mediation fees must be 
twenty-five dollars per hour for the farmer and for each 
creditor of the farmer attending mediation meetings to 
whom the farmer owes ten thousand dollars or more . The 
board may waive the payment of all or a portion of 
mediation fees for anyone that the administrator certif i es 
is unable to pay such fees . Fees must be ten dollars per 
hour per farmer for providing negotiating assistance. 
However, no farmer may be charged for the first ten hours 
of negotiating assistance provided by a negotiator. The 
board may waive payment of all or a portion of the fees to 
be paid for providing negotiating assistance for any 
farmer that the administrator certifies is unable to pay 
such fees. 

d. Mak i ng all decisions on deferral, restructure, or waiver 
of payment, or other reasonable loan servicing options , 
for assistance provided under the provisions of North 
Dakota Century Code chapter 6-09 . 10 . 

e . Adopting rules implementing any of the provisions of North 
Dakota Century Code chapter 6-09.10 . 

The responsibilities and duties belonging 
commissioner under North Dakota Century Code 
are as follows : 

solely 
chapter 

to the 
6-09 . 10 

a . Establishing and administering the program agricultural 
mediation service . 

b. Appointing the administrator of the program service . 
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c. Hiring staff and hiring or contracting with mediators and 
negotiators to mediate between eligible farmers and their 
creditors. 

3. The commissioner and the board shall have joint responsibility 
and duty under North Dakota Century Code chapter 6-09.10 as 
follows: 

a. Implementing and administering legal and tax assistance to 
eligible farmers and small businesses as authorized by 
North Dakota Century Code sections 6-09.10-08.1 through 
6-09. 10-08. 5. 

b. Selecting appropriate cases for assistance to be made 
pursuant to North Dakota Century Code sections 
6-09.10-08.1 through 6-09.10-08.5 among eligible farmers 
and small business persons . 

c. Administering payment for assistance to any farmer or 
small business who receives assistance under North Dakota 
Century Code sections 6-09.10-08.1 through 6-09.10-08.5 . 

History : Effective January 1, 1988; amended effective December 1, 1989. 
General Authority: NDCC 6-09.10-09, 28-32-02.1 
Law Implemented: NDCC 6-09.10-03, 6-09 . 10-05, 6-09.10-06, 6-09.10-07, 
6-09.10-08, 6-09.10-08 . 1, 6-09.10-08.2, 6-09.10-08.3, 6-09.10-08.4, 
6-09.10-08.5, 28-32-02.1 

18.5-01-01-05. Inquiries. 

1. Any inquiries concerning assistance to be provided by the £arm 
credit cocmseling program agricultural mediation service 
through its negotiators and mediators should be addressed to: 

Administrator 
Farm Credit Connseling Program Agricultural Mediation Service 
Department of Agriculture 
State Capitol 
600 East Boulevard Avenue 
Bismarck, North Dakota 58505 

2. Any inquiries concerning the board or laws administered by the 
board should be addressed to: 

3. 

Administrative Assistant 
Credit Review Board 
State Capitol 
600 East Boulevard Avenue 
Bismarck, North Dakota 58505 

Any i nqu1 r1 es 
provided under 

concerning legal or 
the supervision and 

11 

tax assistance to be 
administration of the 



commissioner and the board should be addressed to the same 
person as in subsection 2. 

History: Effective January 1, 1988; amended effective December 1, 1989 . 
General Authority: NDCC 28-32-02.1 
Law Implemented: NDCC 28-32-02.1 

18.5-01-01-06 . Applicability of chapter 28-32. froth the ctedit 
teview ~ and the depattmeut o-f agticnltlne 'S're admiuishative 
agencies £-o-r pntposes o-f N-o-rth Dakota Ceututy 6'0'de chaplet 28 32. The 
£-a-rm ct edit counseliug pi ogt am ±s an admiuish alive ageucy t-o the exteut 
±t exetcises any authotitg '2r'S a subotdinate o-f the depattmeut o-f 
agticnltnte wlri:eh ±s subject t-o chaptet 28 32. llowevet, the 
admiuisttalot o-f the ptogtam and ±t-s uegotiators have b-een h-±red. '2r'S 

iudependeut couttactors o-f the depattment h-±red by ttre commxssxouet t-o 
petfotm fnuctions and duties '2r'S tequhed by N-o-rth Dakota Cenlnty 6'0'de 
chaplet 6 99 . 19. 11±1- ru-l-e'S adopted by the~ are adopted putsuant t-o 
chaplet 28 32, bttt the b-oard and the progtam are not actiug '2r'S an 
administrative agency £-o-r the pnrposes Of complaint pzocedares ptttsuaJtt 

t-o Nc-rth Dakota Ceuluty 6'0'de sections 28 32 95 tluongh 28 32 21 . 1. 
Repea l ed effective December 1, 1989. 

History: Effective Jauuaty h +9a&-:-
General Authority: NB€€ 6 99 . 19 99, 28 32 92.1 
Law Implemented: NB€€ 28 32 92.1 

18.5-02-01-00 . 1. Definitions . In title 18.5, unless the context 
or subject matter otherwise requires : 

1. 11 Adm i nistrator 11 means the administrator of the £-a-rm cadit 
couuseling ptogtam agricultural mediation service, appointed 
by the commissioner to administer the ptogram service . 

2. 11 Commissioner 11 means the commissioner of the state department 
of agriculture . 

3. 11 Formal mediation 11 means the process of formal meetings 
between a farmer and a farmer's creditors, initiated by 
request of either the farmer or one or more of the farmer's 
creditors. Formal mediation meetings must be held with the 
objective of obtaining a voluntary settlement of the farmer's 
credit and financial problems and providing for the future 
conduct of financial relations between the farmer and the 
farmer's creditors . Settlement must be satisfactory to the 
farmer and the farmer's creditors and must have a goal of 
permitting the farmer to reside in the farm residence and to 
cont i nue to produce agricultural commodities. Formal 
mediation must always result in issuance of a mediation 
report . A negotiator may be assigned to assist a farmer in 
formal mediation . 
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4. "Informal mediation" means the process of assisting a farmer 
to obtain settlement with the farmer's creditors. The 
administrator shall assign a negotiator to assist an eligible 
farmer in informal mediation. The negotiator will provide 
negotiation assistance and information to the farmer regarding 
farm credit problems. 

5. "Initiating creditor" means a creditor that has notified the 
farmer of the availability of mediation. 

6. "Mediator" means a person hired by or contracting with the 
commissioner to do formal mediation work as directed by the 
administrator. 

7. "Negotiator" means a person hired by or contracting with the 
commissioner to do the negotiating work of informal and formal 
mediation as directed by the administrator t-o implement ttre 
program. 

8. "Requesting creditor" means a creditor that has requested 
mediation. 

~ 9. "Program" "Service" means the £a-rm credit counseling program 
agricultural mediation service established by the commissioner 
to disseminate information to farmers concerning farm credit 
problems, to provide advice -and counseling regarding assist in 
resolving farm credit problems, -and to provide negotiators to 
negotiate with leudets creditors on behalf of the farmer, and 
to provide mediators to mediate between farmers and their 
creditors. 

5-:- 10. "Staff" means a person or those persons hired by the 
commissioner, who are not mediators or negotiators, but who 
work directly under the supervision of the administrator to 
assist in administering the program service or to assist the 
credit review board in its responsibilities and duties. 

History: Effective January 1, 1988; amended effective December 1, 1989. 
General Authority: NDCC 6-09.10-09 
Law Implemented: NDCC 6-09.10-03, 6-09.10-04 

18.5-02-01-02. Application process for interest subsidy. The 
credit review board will process applications for an interest subsidy as 
follows: 

1. The board will, within thirty days of receipt of a 
application, advise the applicant, in writing, 
eligibility or ineligibility, including a statement 
reasons for ineligibility. 

completed 
as to 

as to the 

2. If the information submitted by the applicant is inadequate 
for further processing, the board shall, as necessary, advise 
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the applicant that the program service can assist the 
applicant in preparation of the application. 

3. Any applicant aggrieved by a denial of an interest subsidy by 
the board may appear in person before the board to present 
facts or arguments as to why assistance should be provided. 

History: Effective September 17, 1985; amended effective January 1, 
1988; December 1, 1989. 
General Authority: NDCC 6-09.10-09 
Law Implemented: NDCC 6-09.10-03, 6-09.10-04 

18.5-02-01-06. Written policies. The board shall adopt written 
policies governing the results sought to be achieved by the board for 
tiTe mediators, negotiators_l_ and staff h±1-ed by tiTe commissioner t-o c-arry 
in carrying out the provisions of North Dakota Century Code chapter 
6-09.10, and this chapter, and tiTe program. The administrator shall 
implement the written policies of the board to achieve the results 
desired by the board as set forth in its written policies. 

History: Effective January 1, 1988; amended effective December 1, 1989. 
General Authority: NDCC 6-09.10-09 
Law Implemented: NDCC 6-09.10-03 

18.5-02-02-01. Eligibility for informal mediation. The board may 
require that an applicant for the assistance of a negotiator in informal 
mediation make written application on such a form as may be required by 
the board. An applicant £-or tiTe assistance o-f a negotiator l'lltt'S't b-e a 
farmer a-s defined ±n subsection 3 o-f No-rth Dakota Century eo-de section 
6 69.16 61 and rtrl-e-s adopted pursuant t-o ±t To be eligible for 
assistance in informal mediation pursuant to North Dakota Century Code 
chapter 6-09.10, a farmer must be a farmer under the two-pronged test of 
time devoted to farming activities and annual net income from farming 
activities in paragraph 2 of subdivision b of subsection 15 of North 
Dakota Century Code section 57-02-08 (hereinafter referred to as 
"paragraph 2"), as further defined in this section. "Normally" means a 
majority of years over a period of time. However, an individual is not 
disqualified from being a farmer for assistance under chapter 6-09.10 if 
the individual engages in the farming activities listed in paragraph 2 
and has been farming for six years or less, but does not otherwise meet 
the requirements of paragraph 2 as further defined in this section. 

History: Effective January 13, 1989; amended effective December 1, 
1989. 
General Authority: NDCC 6-09.10-09 
Law Implemented: NDCC 6-09.10-01, 6-09.10-03, 6-09.10-04, 57-02-08 

18.5-02-02-02. Informal mediation proceedings. 
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1. Upon receipt of the application or request and a determination 
that the person is eligible for assistance, the administrator 
shall assign a negotiator to assist in the informal mediation 

· of a settlement between the farmer and the creditors of the 
farmer that accomplishes the objectives of the informal 
mediation process. 

2. The objectives of the informal mediation process are to assist 
the farmer in obtaining a settlement that will permit the 
farmer to reside in the farm residence and to continue to 
produce agricultural commodities, as well as to provide 
advice, counseling, negotiation assistance and information 
regarding farm credit problems. If the negotiator is unable 
to mediate effect a settlement of the farmer 1 s debt or other 
resolution of the farmer 1 s credit problems, the negotiator 
may, upon written application by the farmer to the board, work 
with the lender and the farmer to negotiate a purchase, 
repurchase, refinancing, or redemption of the farmer 1 s 
home-quarter. 

3. The negotiator is an authorized agent of the program service 
and the board who shall report to and be responsible to the 
administrator and the board in the informal mediation process. 
At the conclusion of the informal mediation, the negotiator 
shall report to the administrator and the board the outcome of 
the negotiations and any settlement that may have been 
accomplished. 

4. Because each farmer 1 s situation is fact specific, the 
negotiator shall have broad discretion to work out a financial 
settlement as appropriate and as approved by ttre lender MTd 
the farmer. 

History: Effective January 13, 1989; amended effective December 1, 
1989. 
General Authority: NDCC 6-09.10-09 
Law Implemented: NDCC 6-09 . 10-03, 6-09.10-04 

18.5-02-03-00.1. Eligibility for formal mediation. 

1. To be eligible for assistance pursuant to North Dakota Century 
Code chapter 6-09.10, a farmer must be a farmer under the 
two-pronged test of time devoted to farming activities and 
annual net income from farming activities in paragraph 2 of 
subdivision b of subsection 15 of North Dakota Century Code 
section 57-02-08 (hereinafter referred to as 11 paragraph 211

), 

as further defined in this section. 11 Normally 11 means a 
majority of years over a period of time. However, an 
individual is not disqualified from being a farmer for 
assistance under chapter 6-09.10 if the individual engages in 
the farming activities listed in paragraph 2 and has been 
farming for six years or less, but does not otherwise meet the 
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requirements of paragraph 2 as further defined in this 
section. 

2. To be eligible for formal mediation, the farmer must have a 
loan secured by agricultural property in default. 

3. Any creditor of a farmer who is eligible for assistance 
pursuant to North Dakota Century Code chapter 6-09.10 and this 
section is eligible to request formal mediation. 

History: Effective December 1, 1989. 
General Authority: NDCC 6-09.10-09 
Law Implemented: NDCC 6-09.10-01, 6-09.10-03, 6-09.10-04, 57-02-08 

18.5-02-03-01. Request for formal mediation. 

1. A farmer or a farmer•s creditor may request formal mediation 
by filing a request for formal mediation with the 
administrator. The request for formal mediation must be in 
writing and on forms provided by the administrator. The 
request for formal mediation must be deemed filed on the date 
it is received by the administrator. A farmer or the farmer•s 
creditor may request formal mediation proceedings even though 
the farmer has previously participated in informal mediation 
proceedings. The request for formal mediation may be filed by 
mailing, it by first-class mail, or by delivering to: 

Administrator 
Mn-m Ctedit Coanseling Ptogtam Agricultural 

Mediation Service 
Department of Agriculture 
State Capitol 
600 East Boulevard Avenue 

Bismarck, NB North Dakota 58505 

The Ieqaest -for founal mediation nnrst b-e deemed £±l-ed on the dat-e 
-it ±s Ieceioed by the adminishatoi. A. fatmei may tequest founal 
mediation ptoceedings e'\1"e'n thoagh the faunei ~ pteviously patticipated 
-±n iufounal mediation ptoceediugs. 

2. Institutions of the farm credit system may notify a farmer in 
default of a loan obligation of the availability of and the 
right to request formal mediation, if the farmer•s loan is 
secured by agricultural property. Institutions of the farm 
credit system may enter into agreements with the service that 
require the institutions to give farmers specific notice under 
certain circumstances. The failure of a farmer to respond 
within fourteen days to a receipt of notice of the 
availability of and the right to request mediation shall be 
deemed as a wavier of mediation rights. For the purposes of 
this chapter, 11 institutions of the farm credit system 11 means 
those institutions under the supervision of the farm credit 
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administration required to participate in state agricultural 
loan and mediation programs pursuant to 7 U.S.C. 5101 et seq., 
Pub. L. 100-233, title V, January 6, 1988, 101 Stat. 1663. 

3. Requests for formal mediation proceedings by the United States 
department of agriculture through its agencies such as the 
farmers home administration (FmHA), the commodity credit 
corporation (CCC) and other agencies or programs under the 
jurisdiction of the United States secretary of agriculture, 
must be made through the administrator. The failure of a 
farmer to respond within fourteen days to notification by the 
administrator of a request for mediation by the United States 
department of agriculture, or one of its agencies, must be 
deemed as a waiver of mediation rights. 

History: Effective January 13, 1989; amended effective December 1, 
1989. 
General Authority: NDCC 6-09.10-09 
Law Implemented: NDCC 6-09.10-03 

18.5-02-03-02. Formal mediation proceedings. 

1. Upon receipt of a request for formal mediation, the 
administrator shall assign a mediator to conduct formal 
mediation proceedings. If a farmer requests assistance, the 
administrator shall assign a negotiator to assist the farmer 
in preparing for formal mediation and to negotiate on behalf 
of the farmer during mediation. 

2. BTe mediator When a creditor requests formal mediation, the 
administrator shall coutact notify the farmer of the request, 
by first-class mail, and obtain the farmer 1 s signed statement 
consenting to formal mediation and a list of all of the 
creditors of the farmer. 

~a. If the farmer refuses to consent to formal mediation, the 
med±atot administrator shall dismiss the formal mediation 
and give notice of the dismissal to a±T known cteditots cf 
the fatmer the creditor requesting mediation . After 
dismissal of the formal mediation, the creditors may 
proceed to enforce any debts owed by the farmer. After a 
farmer has refused to consent to a request for formal 
mediation by~ a creditor, the farmer may not thereafter 
request formal mediation, with regard to that creditor, 
within six months following such refusal. 

57 b. If the farmer consents to formal mediation, the mediatot 
'Shrl± obtaiu £rom the farmer shall provide to the 
administrator a list of all of the creditors of the 
farmer. Upon consent of the farmer to formal mediation, 
the administrator shall send a meeting notice to the 
farmer and all known creditors of the farmer. The notice 
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must set forth the time and place for an initial mediation 
meeting among the farmer, the creditors of the farmer, and 
the mediator. The initial mediation meeting must be held 
within hent 9 forty-five days after the filing of the 
request for mediation, unless the farmer or a creditor 
requests and receives, for good cause, an extension from 
the administrator. 

3. When a farmer requests formal mediation , the farmer shall 
provide a list of all the creditors of the farmer to the 
administrator . The administrator shall send a meeting notice 
to the farmer and all known creditors of the farmer. The 
not i ce must set forth the time and place for an initial 
med i ation meeting among the farmer, the creditors of the 
farmer , and the mediator. The initial meeting must be he l d 
within forty-five days after the filing of the request for 
med i at i on unless the farmer or a creditor requests and 
receives , for good cause, an extension from the administrator. 
The administrator may dismiss the mediation if the farmer 
fa i ls to furnish a list of creditors within fifteen days of 
the request for formal mediation. 

4. The mediator may call additional meetings among the farmer and 
all creditors or between the farmer and individual creditors , 
as the med i ator deems appropriate, dating the £Tfty d-z!ys 
following the filing 'O'f the teqaesl £-err fotmal mediation . 
Additional meetings betlteen 'S"'11re or a-H 'O'f the patties mey be 
treTd 'B'ft-eT that t-±nte only W'ith the e xp t e s s co 1 t s e1 rt 'O'f the 
fatmet -arrd the patlicipating ctedilots initial mediation 
meeting and before the filing of the final mediation report . 

5. Any creditor required to participate in mediation pursuant to 
the Agricultural Credit Act of 1987 [Pub. L. 100-233; 101 
Stat . 1664; 7 U.S.C . 5101 et seq . ] and providing notice to the 
farmer shall include in the notice, at a m1n1mum, not i ce of 
the availability of and the right to participate in formal 
mediat i on, a general description of how the mediation process 
wor ks, and a request for formal mediation form. The not i ce 
must be sent to the farmer 1 s l ast known address by first-class 
mail. A copy of the notice must be sent to the administrator . 

6. Any creditor, other than a creditor required to participate in 
med i ation pursuant to the Agricultural Credit Act of 1987 (see 
subsect i on 5) must be released from participation in mediat i on 
at any time , upon the cred i tor 1 s written request. Wr i tten 
requests for release from participation in med i ation must be 
addre ssed to the administrator. 

History: Effect i ve January 13, 1989 ; amended effective December 1, 
1989. 
General Authority : NDCC 6-09.10-09 
Law Implemented: NOCC 6-09 . 10-03, 6-09.10-04 
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18 .5-02-03-03. Mediation report. Within £±£ty seventy-five days 
after the filing of the request for formal mediation , the mediator shall 
prepare and file with the administrator a mediation report summarizing 
the outcome of the formal mediation. If any patties consent t-o 
additional mediation meetings are held either before or after the £±£ty 
seventy-five-day period following the filing of the request for formal 
mediation, so that the mediator is unable to prepare and f i le the 
mediation report within the seventy-five-day period , the mediator sha l l 
prepare a supplemental and file the mediation report at within ten days 
of the conclusion of those additional mediation meetings . 

T+re mediator s+nrH- f±Te the mediation tepoxt and supplemental 
reports w±tit the administrator. The administrator shall send a copy of 
the mediation report and supplemental reports to the farmer and the 
participating creditors. If mediation results in an impasse between the 
farmer and the farmer's creditors, the mediation report must conta i n a 
discharge from formal mediation and the creditors may proceed to enforce 
any debts owed by the farmer. Once the mediation report is filed with 
the administrator the formal mediation meetings are closed, unless a 
declaration of not participating in good faith is issued by the 
mediator, in which case meqiation proceedings may be reopened pursuant 
to section 18.5-02-03-06. If mediation proceedings are reopened , the 
mediator may file an amended mediation report, if necessary. Otherwise, 
formal mediation by the same participants may only begin again pursuant 
to a new request for mediation. 

History: Effective January 13, 1989; amended effective December 1, 
1989. 
General Authority: NDCC 6-09.10-09 
Law Implemented: NDCC 6-09.10-03, 6-09 . 10-04 

18.5-02-03-04. Duties of the mediator. 
process, the mediator shall: 

During the media ti on 

1. Listen to the farmer and the creditors desiring to be heard . 

2. Attempt to mediate between the farmer and the creditors. 

3. Advise the farmer and the creditors as to the existence of 
available assistance programs . 

4. Encourage the parties to adjust , refinance, or prov i de f or 
payment of the debts. 

5. Advise, counsel, and assist the farmer and the creditors i n 
attempting to arrive at an agreement for the future conduct of 
financial relations among them . 

6 . State, at the beginning of the mediation process , that the 
mediator's role is that of a facilitator and not a negot i ato r 
for either party. 
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History: Effective January 13, 1989; amended effective December 1, 
1989. 
General Authority: NDCC 6-09.10-09 
Law Implemented: NDCC 6-09.10-03, 6-09.10-04 

18.5-02-03-06. Good faith participation. All participants in 
mediation shall participate and act in good faith. Because mediation is 
an attempt to reach a voluntary settlement, the fact that the parties 
cannot reach agreement to resolve the farmer•s farm credit problems is 
not, standing alone, evidence of bad faith. Any party to formal 
mediation may request a declaration from the mediator that another party 
is not participating in good faith. A mediator shall issue such a 
declaration, including the reasons for the declaration, when the 
mediator determines that the party against whom the declaration is 
sought: 

1. Has failed to attend any meeting called by the mediator 
without good cause; 

2. Has, after January +& 13, 1989, and before completion of 
formal mediation proceedings, taken steps to initiate legal 
action against a participating party or to enforce the 
obligation of a party, including the sending of any notices 
required to be sent as a necessary prerequisite for commencing 
legal action, foreclosure, or repossession; 

3. Has failed to produce, at the request of the mediator, within 
a reasonable time after requested, any relevant information 
within the party•s possession; 

4. Has failed to respond within three ten business days to any 
proposal made by the farmer or any creditor; or 

5. Has engaged in other behavior that evidences an intention not 
to honestly and sincerely participate in the effort to resolve 
the farmer•s credit problems. 

No declaration from a mediator that a party is not participating in good 
faith may be based upon any actions of the party prior to January+& 13, 
1989. If a mediator determines that a party is not participating~n 
good faith, and affidavit to that effect may be filed by the mediator 
with the administrator indicating the reasons for the determination. If 
the mediator finds that any party is not participating in good faith, 
the mediator may terminate the mediation proceedings and issue the 
mediation report or continue or reopen the mediation proceedings for up 
to an additional sixty days to attempt to find an acceptable solution to 
the farmer 1 s credit problems. 
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History: Effective January 13, 1989; amended effective December 1, 
1989. 
General Authority: NDCC 6-09.10-09 
Law Implemented: NDCC 6-09.10-03, 6-09.10-04 
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TITLE 30 

Game and Fish Department 

23 
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SEPTEMBER 1989 

30-03-02-04. Species authorized. Species of fish which may be 
authorized by the game and fish commissioner for raising or holding in a 
licensed private fish hatchery shall be limited to trout, largemouth 
bass, walleye, northern pike, crappie, and bluegills. 

History: Amended effective September 1, 1989. 
General Authority: NDCC 20.1-06-12 
Law Implemented: NDCC 20.1-06-12 

30-04-03-01. License required. A license is required for any 
person to act as a hunting or fishing guide or outfitter. Any person 
who violates this section is guilty of a noncriminal offense and shall 
pay a two hundred fifty dollar fee. 

History: Amended effective April 1, 1986; September 1, 1989. 
General Authority: NDCC 20 . 1-02-05 
Law Implemented: NDCC 20 . 1-02-05 

30-04-03-12. General penalty. Any person violating a prov1s1on 
of this chapter for which a penalty is not specifically provided is 
guilty of a noncriminal offense and shall pay a twenty-five dollar fee . 

History: Effective September 1, 1989. 
General Authority: NDCC 20 . 1-02-05 
Law Implemented: NDCC 20.1-02-05 

30-04-05-03. Combined licenses. The following licenses or 
permits are combined into one stamp each: resident big game (deer gun 
only) and permit to hunt deer in certain restricted areas; nonresident 
big game (deer gun only) and permit to hunt deer in certain restricted 
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areas; resident ~ general game and habitat restoration stamp; and 
nonresident ~ general game and habitat restoration stamp. 

History: Effective March 1, 1983; amended effective September 1, 1989. 
General Authority: NDCC 20.1-02-04 
Law Implemented: NDCC 20.1-03-12, 20.1-03-12.1 

26 



TITLE 33 

Health and Consolidated Laboratories, Department of 
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AUGUST 1989 

33-07-03.1-01. General provisions. 

1. Institutions covered by the Medical Hospital Licensure Act. 
The following types of institutions have been so designated 
for the purpose of rules and are deemed to come within the 
provisions of North Dakota Century Code section 23-16-01 which 
provides for licensure of any institution which maintains and 
operates organized facilities for the diagnosis, treatment, or 
care of two or more nonrelated persons suffering from illness, 
injury, or deformity or where obstetrical or other care is 
rendered over a period exceeding twenty-four hours. 

a. Hospitals, including general, medical, and specialized 
hospitals. 

b. Long-term care facilities. 

(1) Skilled nursing facilities. 

(2) Intermediate care facilities. 

c. Infirmaries. 

d. Maternity homes. 

e. Outpatient facilities, including ambulatory surgical 
centers (excluding physicians' clinics). 

2. Institutions not covered by the Medical Hospital Licensure 
Act. The following types of institutions which provide some 
medical or nursing service are deemed not to come within the 
meaning of the Medical Hospital Licensure Act, North Dakota 
Century Code chapter 23-16. 
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a. Any institution which is regularly licensed by the 
department of human services such as homes for unmarried 
mothers and homes providing custodial care for the aged. 

b. Federal and state institutions. (In the case of state 
institutions, the primary purpose of which is the 
provision of medical care, the department has the 
responsibility for inspection on the same basis as those 
made of institutions which are covered by North Dakota 
Century Code chapter 23-16. Upon the findings of such 
inspections, recommendations will be formulated by the 
department.) 

c. Chiropractic hospitals. (These hospitals are licensed 
under the provisions of North Dakota Century Code chapter 
23-17.) 

d. Homes in which the only persons rece1v1ng nursing care are 
those related to the householder by blood or marriage. 

e. Homes in which only one person receives care at any one 
time except maternity homes which receive more than one 
patient in six months. Such maternity homes are deemed to 
come under North Dakota Century Code chapter 23-16 and are 
required to be licensed. 

f. First aid stations and emergency care facilities which do 
not provide accommodations for hospitalization as herein 
defined. 

3. Definitions. The following terms are defined for purposes of 
North Dakota Century Code chapter 23-16. 

a. "Ambulatory surgical center" 
that operates exclusively for 
surgical services to 
hospitalization. 

means any distinct entity 
the purpose of providing 

patients not requiring 

b. "Bed capacity" means: 

(1) All spaces designed for resident bedrooms even if 
currently closed or assigned to easily convertible 
nonresident uses such as storage or staff quarters. 

(2) Space in areas originally designed as solaria, 
waiting rooms, offices, conference rooms, and 
classrooms which have necessary fixed equipment 
(nurses• call, lighting, etc.) and are accessible to 
a nurses• station exclusively staffed for resident 
care. 

(3) Space under construction 
bedrooms or designed to be 
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resident bedrooms if planned for immediate completion 
(excludes unfinished shelled-in floors). 

Bed capacity is determined by the floor area (square feet) 
in the following manner: 

(4) In measuring the floor area of spaces usable as 
resident bedrooms for the purpose of determining bed 
capacity, only the net usable space in the room may 
be considered. Space in toilet rooms, washrooms, 
closets, vestibules, and corridors may not be counted 
as part of the net usable space (square feet). 

(5) Resident bedrooms must have adequate floor space to 
conveniently house necessary furniture.and equipment, 
to provide for efficient resident care, and to 
provide for convenient movement of stretchers, and 
for the transfer of residents to and from beds. 
Adequate floor space is defined as: 

(a) In single resident rooms the least dimension 
free of fixed obstructions must not be less than 
ten feet [3.05 meters], and the floor area must 
not be less than one hundred twenty-five square 
feet [11.61 square meters], nor more than one 
hundred forty-five square feet [13.47 square 
meters]. 

(b) Resident rooms having two or more beds must have 
as a minimum floor area, eighty square feet 
[7.43 square meters] of space free of fixed 
obstructions per bed. The least dimension of a 
rectangular multiple resident room must not be 
less than eleven feet six inches [3.50 meters] 
free of fixed obstructions, except in especially 
arranged rectangular rooms such as, for example, 
in the toe-to-toe arrangement where the minimum 
clear width must not be less than ten feet [3.05 
meters] and the minimum clear length must not be 
less than seventeen feet six inches [5.33 
meters] free of fixed obstructions. 

(c) In the case of other than rectangular shaped 
rooms, there must be adherence to the principles 
of specified minimum dimensions and areas per 
bed in rectangular rooms. 

c. 11 0epartment 11 means the state department of health and 
consolidated laboratories. 

d. 11 Emanating services 11 means services which originate out of 
and are provided out of a licensed skilled nursing 
facility or intermediate care facility to facilities not 
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subject to licensure by the department for which the 
governing body of a licensed skilled nursing facility or 
intermediate care facility has responsibility. 

e. "General hospital" means an establishment with organized 
medical staffs; with permanent facilities that include 
inpatient beds; and with medical services including 
physician services and continuous nursing services to 
provide diagnosis and treatment for a variety of medical 
conditions, both surgical and nonsurgical, and services 
including rehabilitation services. 

f. 11 Governing body 11 means the individual or group in whom the 
ultimate authority and legal responsibility is vested for 
the conduct of the long-term care facility. 

g. 11 Hospital 11 means an institution, the principal activity or 
business of which is the reception of a person for 
diagnosis, care, and treatment of human illness through 
the maintenance and operation of organized facilities 
therefor. 

h. 11 Hospitalization 11 means the reception and care of any 
person for a continuous period longer than twenty-four 
hours, for the purpose of consultations, diagnosis, or 
treatment including rehabilitation bearing on the physical 
and mental health of such person. 

i. 11 Infirmary 11 means those special inpatient facilities which 
are established in connection with an educational or penal 
institution, or an industrial or commercial establishment 
for persons who during their attendance, confinement, or 
employment in such institution or establishment, require 
nursing service or physician treatment. Applicable 
requirements of North Dakota Administrative Code chapter 
33-07-01 apply. 

j. 11 Level of care 11 means the classification of a resident in 
accordance with the resident 1 s medical and nursing needs 
generally expressed as a skilled, intermediate, or basic 
level of care dependent upon the degree of care 
necessitated to adequately care for the needs of the 
resident. 

k. 11 Li censee 11 means the governing body of the hospital, 
related institution, skilled nursing facility, or 
intermediate care facility. 

l. 11 Long-term care facilities 11 are the following: 

(1) 11 Intermediate care facility 11 means an institution in 
which nursing care is rendered for compensation at 
any one time to two or more persons not related to 
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the licensee by blood or marriage. An intermediate 
care facility shall serve persons suffering from 
prolonged physical or mental illness or defect or 
persons recovering from some injury or disease 
requiring less than twenty-four hours per day of 
nursing service provided by licensed personnel. Care 
given in an intermediate care facility must include 
procedures commonly employed in waiting on the sick, 
such as administration of medication, preparation of 
special diets, giving of bedside care, applications 
of dressings and bandages, and carrying out 
treatments prescribed by a licensed physician. An 
intermediate care facility may not provide for any 
higher level of care. 

(2) "Skilled nursing facility 11 means an institution in 
which nursing care is rendered for compensation at 
any one time to two or more persons not related to 
the licensee by blood or marriage. A skilled nursing 
facility must serve persons suffering from a 
prolonged physical or mental illness or defect or 
persons recovering from some injury or disease and 
requiring twenty-four-hour nursing services provided 
by licensed personnel. Care given in a skilled 
nursing facility must provide all of the procedures 
commonly employed in waiting on the sick, such as 
administration of medicines, preparation of special 
diets, giving of bedside care, applications of 
dressings and bandages, and carrying out of 
treatments prescribed by a licensed physician. A 
skilled nursing facility may not provide for any 
higher level of care. 

(3) If a facility is established for the provisions of 
custodial and personal care, but it develops that two 
or more persons usually served by such institutions 
require nursing care, such institutions are deemed to 
come within the meaning of North Dakota Century Code 
chapter 23-16 and such facility must conform to this 
chapter and chapter 33-07-04.1 or the institution 
shall transfer such patients to facilities properly 
staffed and equipped to care for such persons. 

m. 11 Maternity home" means an institution of private dwelling 
type in which care for maternity patients is rendered. 
Any such home which receives more than one maternity 
patient (exclusive of those related to the licensee by 
blood or marriage) within a period of six months is deemed 
to be a maternity home. A maternity home which regularly 
provides accommodations for two or more patients at any 
one time must be classified as a maternity hospital and is 
required to meet the requirements for a specialized 
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hospital. Applicable requirements of chapter 33-07-01 
apply. 

n. "Medical hospital 11 means an establishment with organized 
medical staff; with permanent facilities that include 
inpatient beds; and with medical services, including 
physician services and continuous nursing services, to 
provide diagnosis; and to provide nonsurgical treatment. 

o. "Medical staff" means a formal organization of physicians 
(and dentists, where appropriate) with the delegated 
authority and responsibility to maintain proper standards 
of medical care and to plan for continued improvement of 
that care. This does not preclude the establishment of 
other medical staff sections. 

p. "Mental health professional" means: 

(1) A psychologist with at least a master's degree who 
has been either licensed or approved for exemption by 
the North Dakota board of psychology examiners. 

(2) A social worker with a master's degree in social work 
from an accredited program. 

(3) A registered nurse with a master's degree ; n 
psychiatric and mental health nursing from an 
accredited program. 

(4) A registered nurse with a minimum of two years of 
psychiatric clinical experience under the supervision 
of a registered nurse as defined in subsection 3. 

(5) A licensed addiction counselor. 

1'7 .9..:.. "Nursing services" means those services pertaining to the 
curative, restorative, or preventive aspects of nursing 
care that are performed or supervised by a registered 
professional nurse at the direction of a physician. 

q-;- !:....:._ "Outpatient facility" (including ambulatory surgical 
centers- excluding physician's clinic) means a facility 
located in or apart from a hospital, providing community 
service for the diagnosis or diagnosis and treatment of 
ambulatory patients in need of physical or mental care: 

(1) Which is operated in connection with a hospital; 

(2) In which patient care is under the professional 
supervision of licensed physicians in various medical 
specialties in the state or, in the case of dental 
diagnosis or treatment, under the professional 

34 



superv1s1on of persons licensed to practice dentistry 
in the state; or 

(3) Which offers to patients not requiring 
hospitalization the services of licensed physicians 
in various medical specialties, and which makes 
provision for its patients to receive a reasonably 
full range of diagnostic and treatment services. 

4. Application for long-term care facility license general 
provisions. 

a. No person or entity may establish, maintain, or operate a 
long-term care facility without first having obtained a 
license. Any person or entity who owns or leases a 
long-term care facility and desires to maintain or operate 
it shall apply to the department for a license in the form 
prescribed and shall obtain a license before accepting 
residents for care or treatment. 

b. Each long-term care facility applying for a license must 
be designated :by a distinctive name consistent with the 
services offered to avoid public confusion or 
misrepresentation. The name may not be changed without 
department approval. 

c. In the case of a hospital, related institution, skilled 
nursing facility, or intermediate care facility, where two 
or more buildings are used in the care of residents, a 
separate license is required for each building. Separate 
licenses are required even though the buildings are 
operated under the same management. 

d. Every license application must be notarized and signed by 
an authorized corporate officer, general partner, or sole 
proprietor of the long-term care facility, as appropriate. 

e. Upon receipt of a completed license application, the 
department shall review the long-term care facility to 
determine compliance with this chapter and chapter 
33-07-04.1, including onsite inspections, as appropriate. 

f. The license must be displayed in a conspicuous place. 
Each license is valid only in the hands of the person to 
whom it is issued and is not subject to sale, assignment 
or other transfer, voluntary or involuntary, nor is a 
license valid for any premises other than those for which 
originally issued. 

g. The department may require submission of periodic reports 
including, but not limited to, staffing. reports, census 
data, statistical information, and such business records 
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as the department may reasonably require 
performance of its licensure functions. 

for the 

h. The holder of each license issued by the department shall 
surrender the license immediately upon suspension, 
revocation, refusal to renew, or discontinuance of the 
operation of the long-term care facility. 

i. The department may summarily suspend a license pending 
proceedings for revocation of or refusal to renew the 
license in cases of deliberate or willful violation, or 
where the public health, safety, or welfare imperatively 
requires emergency action. 

j. The department and any duly authorized representative 
thereof have the right to enter upon and into the premises 
of any long-term care facility in order to determine the 
state of compliance with North Dakota Century Code chapter 
23-16 and this chapter and chapter 33-07-04.1 and 
initially identify themselves to the person in charge of 
the long-term care facility at the time. 

5. Application for an initial long-term care facility license. 
An application for an initial license must include the 
following information: 

a. Bylaws and 
agreement, as 
application. 
within thirty 

articles of incorporation or partnership 
appropriate, must accompany the initial 
Changes must be reported to the department 

days of occurrence. 

b. If a partnership, the name, address, and ownership share 
(expressed as a percentage), and legal status (general or 
limited) of each partner. 

c. If a corporation, the address, and ownership share of each 
shareholder who directly or indirectly owns or controls 
five percent or more of the shares of the corporation, and 
the name, address, and corporate title of each officer and 
director. In addition, copies of all documents of 
incorporation filed with the North Dakota secretary of 
state must be filed with the department. 

d. If a sole proprietorship or any form of business entity, 
the name and address, title, and ownership share 
(expressed as a percentage) of each person with a 
financial interest therein, and the name, address, and 
title of every person who controls, directs, or operates 
the business entity. 

e. If the applicant is the lessee of the long-term care 
facility, it shall furnish the information required for an 
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initial license for itself and the lessor. A copy of the 
relevant lease must be submitted to the department. 

f. The applicant 1 s legal name and other names under which it 
does business. 

g. Each applicant shall furnish to the department a signed 
and notarized statement at the time of initial 
application, describing and dating every proceeding in the 
United States within five years of the date of 
application, in which the applicant was involved, the 
result of which was a limitation upon or a suspension, 
revocation, or refusal to grant or renew a long-term care 
facility license, certification for medicaid or medicare, 
or contract for participation in medicaid or medicare. 

h. Each applicant shall furnish a signed and notarized 
statement to the department at the time of initial 
application, describing every criminal proceeding within 
five years of the date of the application in which the 
licensee or any of its shareholders owning an interest of 
five percent or more, officers, directors, partners, or 
other controlling or managing persons, has been convicted, 
or nolo contendere plea accepted, of a criminal offense 
related to the operation, management, or ownership of a 
long-term care facility. 

i. Each applicant shall furnish to the department the 
information required for an initial license with respect 
to any management company with which it contracts for 
management services for the long-term care facility. 

j. The department may not approve an application for an 
initial license unless: 

(1) The application and all required attachments and 
statements submitted by the applicant meet the 
requirements of this chapter and chapter 33-07-04.1. 

(2) 

(3) 

The department has 
investigation of the 
determine compliance 
33-07-04.1. 

conducted an inspection or 
long-term care facility to 

with this chapter and chapter 

The department has conducted an investigation of the 
fitness of the applicant. In the determination of 
this fitness, the department shall consider the 
following: 

(a) Whether the applicant has legal capacity 
demonstrated by such documents as articles of 
incorporation to provide the services for which 
the license is sought. 
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(b) Whether financial resources and sources of 
revenue for the specific long-term care facility 
of the applicant appear adequate to provide 
staff, services, and the physical environment 
sufficient to comply with North Dakota Century 
Code chapter 23-16 and this chapter and chapter 
33-07-04.1. 

(c) Whether a substantially consistent and adequate 
level of care, as measured by compliance with 
this chapter and chapter 33-07-04.1 and other 
pertinent evidence, is being or was rendered by 
the applicant during the five-year period prior 
to the date of application in each institution 
in which the applicant exercised ownership, 
management, or operational functions. 

6. Application for license renewal. The licensee shall submit a 
completed application to the department. The department may 
require reports including, but not limited to, staffing 
reports, census data, statistical information, and such 
business records as the department may reasonably require for 
the performance of its licensure functions. 

7. Provisional license. 

a. If the long-term care facility fails to conform to the 
requirements of North Dakota Century Code chapter 23-16 
and this chapter and chapter 33-07-04.1, the department 
may refuse to issue a license, but may issue a provisional 
license to allow the long-term care facility to comply 
with licensing requirements, if the licensee makes a 
substantial good faith attempt to comply with such 
requirements and requires time to effect compliance. 

b. The provisional license is valid for ninety days. 

c. The provisional license may be renewed once, if the 
licensee demonstrates to the department that it has made 
further substantial progress towards compliance, and can 
effect compliance within the following ninety days. 

d. Before determining whether to issue a permanent license to 
a provis;onally licensed long-term care facility, the 
department shall conduct a survey or such other 
investigation as it deems necessary to determine that the 
long-term care facility meets the requirements for 
licensure. 

8. Change or modification of license. The holder of a license 
shall notify the department in writing thirty days in advance 
of any of the following changes: 
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a. In the case of a partnership, transfer of ownership 
includes dissolution of the partnership and conversion 
thereof into any other entity or the removal, addition, or 
substitution of an individual or other entity for a 
general partner. 

b. Transfer of ownership of a sole proprietorship (any 
business owned by a single individual) includes transfer 
of title and property to another person. 

c. Transfer of ownership of a corporation does not, in 
itself, include transfer of corporate stock or merger of 
one or more corporations with the licensee surviving. 
Transfer of ownership of a corporation includes 
consolidation of two or more corporations resulting in the 
creation of a new corporate entity and formation of a 
corporation from a partnership or a sole proprietorship. 

d. Transfer of operating rights of the licensee includes a 
lease of the long-term care facility where the lessor 
retains no control of the operation or management of the 
long-term care facility and where the lessor is paid by a 
contract which specifies the amount of the payment. 

e. Change in bed capacity. 

f. Change in levels of long-term care services. 

g. Change in name of long-term care facility. 

h. Change of administrator. 

History: Effective December 1, 1986; amended effective August 1, 1989. 
General Authority: NDCC 23-01-03, 28-32-02 
Law Implemented: NDCC 23-16-01, 28-32-02 

33-07-03.1-21. Psychological and psychiatric services. The 
governing board shall assure that psychological and psychiatric services 
are provided to residents on the basis of resident need. 

1. The long-term care facility shall have procedures for the 
delivery of services to address the psychological and 
psychiatric needs of residents. 

2. The long-term care facility shall provide for an initial and 
ongoing assessment to include resident information and staff 
observations of the resident's psychological and psychiatric 
needs. The assessment must be conducted by competent, 
qualified, licensed staff or consultant who is properly 
trained in screening residents for cognitive and emotional 
problems and who has been designated by the facility to 
conduct the assessment. The initial assessment must be in the 
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resident 1 s medical record within seven days of admission. 
Residents assessed as requ1r1ng the involvement of a 
professional qualified to provide psychological or psychiatric 
services must be referred within fourteen days of any 
assessment. Ongoing assessments must be provided as the 
resident•s needs require, but not less frequently than 
quarterly. 

3. All referrals by employees through the attending staff of the 
long-term care facility to agencies or individuals qualified 
and licensed to provide psychological and psychiatric services 
must be documented in the resident•s medical record. 

4. If the long-term care facility determines that psychological 
and psychiatric services will be provided through a purchase 
of service arrangement, the contract must include: 

a. Identification and qualifications of the individuals who 
are responsible for the provision of the psychological and 
psychiatric services. 

b. The type of service and description of how the service 
will be provided. 

c. Provision for the exchange of appropriate information 
between the long-term care facility and contracted service 
which will allow for consistency and continuity in 
treatment of the resident. 

5. A m1n1mum of an annual inservice and continuing education on 
the psychological and psychiatric care of residents must be 
provided to staff by a licensed mental health professional, 
within the scope of a mental health professional 1 s licensure, 
or psychiatrist. Additional staff training and education must 
be provided if the needs of the resident population or staff 
needs indicate a requirement for more training or education. 

6. Orientation programs for newly employed staff must include 
psychiatric and psychological training relevant to resident 
needs. 

History: Effective August 1, 1989. 
General Authority: NDCC 23-01-03, 28-32-02 
Law Implemented: NDCC 23-16-01 

33-34-01-02. Labeling specifications. 

1. Road Posted octane rating. The road octane rating of a 
gasoline or gasohol is the mathematical average of the octane 
as determined by the ASTM Research Method and the octane as 
determined by the ASTM Motor Method. 

40 



a. The road posted octane rating must appear 
dispenser's front panel in a type not less than 
[2.54 centimeters] high. 

on the 
one-inch 

b. Only gasoline or gasohol with a road posted octane rating 
greater than or equal to ninety-two may be labeled 
"premium". 

c. Only gasoline or gasohol with a road posted octane rating 
greater than or equal to ninety may be labeled "super". 

2. Alcohol-blended gasolines. 

a. All gasoline or gasohol sold or offered for sale 
containing ethanol, methanol or cosolvent a~cohol, or any 
combination thereof, sha 11 be 1 abe 1 ed with the 
conventional name or names of the alcohol contained in the 
gasoline or gasohol if the gasoline or gasohol consists of 
one percent or more by volume of any alcohol or 
combinations of alcohols. The label must be on any price 
advertising and the dispenser's front panel in a position 
that is clear and conspicuous from the driver's position. 

b. Maximum percentage of methanol and cosolvent alcohol must 
both be conspicuously displayed or labeled if the product 
contains three percent or more by volume of methanol. 

c. No person may sell gasoline or gasohol in any manner, 
including coloring, which shall deceive, tend to deceive, 
or has the effect of deceiving the purchaser as to grade 
or type. 

d. Suppliers of alcohol-blended gasoline to retail service 
stations or to other resuppliers must provide to the 
retailer or other reseller an invoice or delivery ticket 
indicating to within one percentage point the specific 
content by volume of any alcohol contained if the gasoline 
or gasohol consists of one percent or more by volume of 
any alcohol or combinations of alcohols. This information 
must be made readily available to the consumer of an 
alcohol-blended gasoline. 

3. Gasoline grade desi'gnations. All gasolines or alcohol-blended 
gasolines sold or offered for sale must bear on the 
dispenser's front panel and on any price advertising the 
appropriate leaded or lead free grade designation. This label 
must be posted in a position that is clear and conspicuous 
from the driver's position. 

History: Effective August 1, 1988; amended effective August 1, 1989. 
General Authority: NDCC 19-01-02, 19-10-02, 23-01-03(3) 
Law Implemented: NDCC 19-10-01(4), 19-10-03.1, 19-10-04 
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33-34-01-03. Kerosene specifications. 
specifications of this section. 

Kerosene shall meet the 

1. Kerosene shall be a petroleum fraction, shall be free from 
water, additives, foreign and or suspended matter, and shall 
be suitable for use as an illuminating oil. 

2. Burning test, hours (minimum) . ................... * 16 

3. Vo 1 at il i ty: 
Flash point, degrees 

Fahrenheit (minimum) ........................... ++5 100 
Distillation, degrees Fahrenheit: 
10 percent recovered (maximum) ................. 401 

End point, degtees 
Fahtenheit (maximum) 572 

57 4. Sulfur, percent (maximum) ..................... ~ 
No. 1-K . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 0.04 
No. 2-K . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 0.30 

6-:- 5. Colot, Saybolt numbet, 
(minimum) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2+ 

Color, Saybolt number, 
(minimum) (after heating 16 hours) . .. . .. ... ... 16 

7-:- 6. Fluidity: 
tH-ottd point, degt ees 
Faht enhe i l ( ma.<imam) . . . . . . . . . . . . . . . . . . . . . . . . 5 
Freezing point, degrees Fahrenheit . . . . . -22 
Viscosity at 40 degrees Celsius . . . . . . . . 1.0 min/1.9 max 

*After the first weighing, the rate of burning shall not be 
gteatet than twenty nine millilitets per hcrttr w±th: the 
liquefied pet:toleam ga-s btttllet "Or fotl:y five millilil:ets per 

hcrttr w±th: the Ametican society £-or testing and matetials 27 
Lutnet. 18 to 26 g/h. with the Institute of Petroleum (IP) 
burner. At the end of test the chimney shall be clear or 
only slightly clouded; the wick shall have no appreciable hard 
i ncr us tat i on ; the fiante shaH not b-e 'S11tOky and 'Sinr3:-l- b-e 
pt ac tic all :Y crs -l-arge- at the end t:rf te-st crs when the r±mrl 
adjustment t:rf the w±ck mrs matte; at the end of test, the width 
of the flame may not vary by more than six millimeters, and 
the height of the flame may not have lowered by more than five 
millimeters from the respective measurements recorded at the 
start of the test. 
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History: Effective August 1, 1988; amended effective August 1, 1989. 
General Authority: NDCC 19-10-10, 23-01-03(3) 
Law Implemented: NOCC 19-10-10 
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NORTH DAKOTA GASOLINE SPECIFICATIONS 

TEST 

Water and Sediment. 

~ Sa~bolt, m±n 

Color, Dye. 

Dye Content 
Petmissible b±tte dye +of+ 

tm!rX'"':'" mg>'gal 
Permissible ~ellow dye +g+ 

tm!rX'"':'" 111g>'gal 
Petmissible rerl dye +tr+ 

tm!rX'"':'" mg>'gal 

Antiknock Compound +j+ g/gal. max 

Distillation Test 
10 percent Evap. degrees F. max 
50 percent Evap. degrees F. min 
50 percent Evap. degrees F. max 
% petcent &:rap-:- degtees F-:- m±n 
90 percent Evap. degrees F. max 
End Point degrees F. max. 
Sttm '0£ T& ami ~ degt ees F 

&:rap-:- Points degtees F-:- m±n 
Distillation Recovet~ petcenl m±n 
Residue percent max 
bo"S'"S petcent llt1!?t 

Vapor Pressure (Reid) lbs. max. 

Vapor/Liquid Ratio 
Minimum Test Temp. degrees F. 
V/L max 

Corrosion (copper strip) max. 

Sclphat Sulfur percent max 
(lead free gasolines) 

Salphat Sulfur percent max 
(leaded gasolines). 

Gum, mgs/100 ml max 
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a 

None 

e 

122 
170 
230 

365 
437 

2 

MOTOR 
b 

None 

e 

131 
170 
235 

365 
437 

2 

c 

None 

e 

140 
170 
240 

365 
437 

2 

d 

None 

e 

+'r9 140 
170 
~ 240 

~ 365 
437 

2 

15.0 13.5 11.5 ~ 10.5 

105 116 124 T&3 124 
20 20 20 20 

No. 1 No. 1 No. 1 No. 1 

0.1 0.1 0.1 0.1 

0.15 0.15 0.15 0.15 

5 5 5 5 



Po ten l ial 6ttm +nr+ +5 h1:-:- aging ~ 
max-:- 1ng>'per +&& ntt . 

Fr eez:ing Po-int degrees F-:- lltl!X • • • • • 

Net He-at 'O"f Combt1slion 
nrin-:- BTU>'lb . . . . . 

Acidity 'O"f Distillation Residue 

Visible bea-d Precipitate +n+ 
max-:- mg;' 1 a 8 a ntt . . . . . . 

Water Reaction 

Permissible antioxidants degrees 
max-:- 1 L>' 1 a 8 a b1rl:-;- • . . • . . • 

Knock Value 
Motor and Research Octane No., min. 
Octane Number Lean Rating, min. 
Octane Number Rich Rating, min ... 

O.ddation s Lability, ~Hnt1Les nrin 
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NORTH DAKOTA GASOLINE SPECIFICATIONS (Continued) 

TEST 

Water and Sediment. 

Color Saybolt, min. 

Color, Dye. 

Dye Content 
Permissible blue dye (f) 

max. mg/gal 
Permissible yellow dye (g) 

max. mg/gal 
Permissible red dye (h) 

max. mg/gal 

STOVE AND 
LIGHT 

None 

15 

None 

Antiknock Compound (j) g>'gal. ml/gal. max 
Trace 

Distillation Test 
10 percent Evap. degrees F. max 
5& petcent Evap-:- degtees P-:- nr±n 
50 percent Evap. degrees F. max 
% petcent Evap-:- degtees P-:- nr±n 
90 percent Evap. degrees F. max 
End Point degrees F. max. 
Sum of 10 and 50 degrees F 

Evap. Points degrees F. min 
Distillation Recovery percent min 
Residue percent max 
Loss percent max. 

Vapor Pressure (Reid) lbs. max. 
min. 

Yapoti'Liqnid R1rt±o 
~linimum Te-st Temp-;- degt ees F. 
ifri::; 1lt8:X 

Corrosion (copper strip) max. 

Snlphut petcent 1lt8:X 

+l-e-ad -free gasolines) 

Sulphut Sulfur percent max 
(leaded gasolines). 
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158 

266 

365 

2 

10 

None 

AVIATION 
80 100 100LL 

Red(k) Green Blue 

0.5 4.7 5.7 

None 5.9 None 

8.65 None None 

0.5(j) 4.0 2.0 

167 

221 

275 
338 

307 
97 
1.5 
1.5 

7.0 
5.5 

No. 1 

0.05 

167 

221 

275 
338 

307 
97 

1.5 
1.5 

7.0 
5.5 

167 

221 

275 
338 

307 
97 

1.5 
1.5 

7.0 
5.5 

No. 1 No. 1 

0.05 0.05 



Sttm-r mg s, · 1 a a rl llt'l!:'t • • • • • • • • 

Potential Gum (m) (5 hr. aging gum) 
max. mg/per 100 ml ... 

Freezing Point degrees F. max . . . 

6 

-72 

6 6 

-72 -72 

Net Heat of Combustion 
min. BTU/lb ..... 18.720 18.720 18.720 

Acidity o-f Distillation Residue 
Not 

Visible Lead Precipitate (n) 
max. mg/1aaa mg100 ml 

Water Reaction. 

Not Not 
]1\e±d 

3 

Volume change 
exceed (+)(-) 

]1\e±d ]1\e±d 

3 

not to 
2 ml 

Permissible antioxidants degrees {Ql 
max. 1 b/1000 bb 1 . . . . . . . . . . 4.2 4.2 4.2 

Knock Value 
ftotoc:n:- and Research Octane No-;-; IIT'in-:
Octane Number Lean Rating, min. 

Octane Number Rich Rating, min. 

Performance number, min 

Oxidation stability, Minutes min. . . . 480 

80 100 Tsa + ~ 
TEL/gal. 100 

87 Tsa + Tsa + ~ 
+-:-ei1 TEL/gal. 
TEb'gal. 

130 130 

FOOTNOTES TO NORTH DAKOTA GASOLINE SPECIFICATIONS 

a. Applies to gasoline sold during the months of January, 
February, March, November, and December. 

b. Applies to gasoline sold during the months of March, April, 
October, and November. 

c. Applies to gasoline sold during the months of April, May, 
June, September, and October. 

d. Applies to gasoline sold during the months of May, June, July, 
August, and September. 

e. The minimum octane for premium gasoline shall be 92 as 
determined by the sum of the Research Method plus the Motor 
Method all divided by two ((R+M)/2). The minimum octane for 
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super gasoline shall be 90 as determined by the sum of the 
Research Method plus the Motor Method all divided by two 
((R+M)/2). The minimum octane for leaded regular gasoline 
shall be 88 as determined by the sum of the Research Method 
plus the Motor Method all divided by two ((R+M)/2). The 
minimum octane for unleaded regular gasoline shall be 87 as 
determined by the sum of the Research Method plus the Motor 
Method all divided by two ((R+M)/2). No person shall sell 
gasoline in any manner, including coloring, which shall 
deceive, tend to deceive, or has the effect of deceiving the 
purchaser as to grade or type. 

f. The only blue dye which shall be present in the finished 
gasoline shall be essentially 1, 4-dialkylaminoantraquinone. 

g. The only yellow dye which shall be present in the finished 
gasoline shall be essentially p-diethylaminoazobenzene (Color 
Index No. 11020). 

h. The only red dye which shall be present in the finished 
gasoline shall be essentially methyl derivatives of 
azolbenzene-4-azo-2-naphthol (methyl derivatives of Color 
Index No. 26105) or alkyl derivatives of 
azobenzene-4-azo-2-naphthol. 

i. The lead content of gasoline shall be in accordance with 
environmental protection agency requirements. 

j. The tetraethyllead shall be added in the form of an aviation 
antiknock mixture containing not less than 61 percent by 
weight of tetraethyllead and sufficient ethylene dibromide to 
provide two bromine atoms per atom of lead. The balance shall 
contain no added ingredients other than kerosene, and approved 
inhibitors, and blue dye, as specified, herein. 

k. If mutually agreed upon between purchaser and supplier, Grade 
80 may be required to be free from tetraethyllead. In such 
case the fuel shall not contain any dye and color shall not be 
darker than +20 Saybolt. 

1. Vapor pressure shall follow the seasonal requirements for 
regular and premium gasoline. 

m. If mutally agreed upon between purchaser and supplier, 
aviation gasoline may be required to meet a sixteen-hour aging 
gum test instead of the five-hour aging gum test. In some 
cases the gum content shall not exceed 10 mg per 100 ml and 
the visible lead precipitate shall not exceed 4 mg per 100 ml. 
In such fuel the permissible antioxidants shall not exceed 8.4 
lb per 1000 bbl (42 gallons). 

n. The visible lead precipitate requirement applies only to 
leaded fuels. 
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o. Permissible antioxidants are as follows: 

N,N 1 -diisopropyl-para-phenylenediamine 
N,N 1 di-secondary-butyl-para-phenylenediamine 
2,4-dimethyl-6-tertiary-butylphenol 
2,6-ditertiary-butyl-4-methylphenol 
2,6-ditertiary butylphenol 

Mixed tertiary butylphenols , composition : 

75 percent Zh-6 ditertiaty butylphenol- *t-o +5 percent 
ro+.-6 tritertiaty butylphenol *t-o +5 percent 8 tertiary 
butylphenol 75 percent nrin Zh-4 dimethyl 6 ter tiaty 
butylphenol, -and Z:.S percent max monomethyl -and dimethyl 

t e r t i a r y but 9 1 pIt en o 1 s .:...7...::c5.:..:%--,-____:_cm...::ci .C..:n'-'-i'-'-m...::cu...::cm'-___:::2""", ...::c6_--,--:..cd-:i ...:..t ...::.e_r...:..t-:i-"a-'-r""-y 
butylphenol plus 25% max. tertiary and tritertiary 
butyl phenols. 
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OCTOBER 1989 

33-07-03.1-01. General provisions. 

1. Institutions covered by the Medical Hospital Licensure Act. 
The following types of institutions have been so designated 
for the purpose of rules and are deemed to come within the 
provisions of North Dakota Century Code section 23-16-01 which 
provides for licensure of any institution which maintains and 
operates organized facilities for the diagnosis, treatment, or 
care of two or more nonrelated persons suffering from illness, 
injury, or deformity or where obstetrical or other care is 
rendered over a period exceeding twenty-four hours. 

a. Hospitals, including general, medical, and specialized 
hospitals. 

b. Long-term care facilities. 

(1) Skilled nursing facilities. 

(2) Intermediate care facilities. 

c. Infirmaries. 

d. Maternity homes. 

e. Outpatient facilities, including ambulatory surgical 
centers (excluding physicians• clinics). 

2. Institutions not covered by the Medical Hospital Licensure 
Act. The following types of institutions which provide some 
medical or nursing service are deemed not to come within the 
meaning of the Medical Hospital Licensure Act, North Dakota 
Century Code chapter 23-16. 

53 



a. Any institution which is regularly licensed by the 
department of human services such as homes for unmarried 
mothers and homes providing custodial care for the aged. 

b. Federal and state institutions. (In the case of state 
institutions, the primary purpose of which is the 
prov1s1on of medical care, the department has the 
responsibility for inspection on the same basis as those 
made of institutions which are covered by North Dakota 
Century Code chapter 23-16. Upon the findings of such 
inspections, recommendations will be formulated by the 
department.) 

c. Chiropractic hospitals. (These hospitals are licensed 
under the provisions of North Dakota Century Code chapter 
23-17.) 

d. Homes in which the only persons rece1v1ng nursing care are 
those related to the householder by blood or marriage. 

e. Homes in which only one person receives care at any one 
time except maternity homes which receive more than one 
patient in six months. Such maternity homes are deemed to 
come under North Dakota Century Code chapter 23-16 and are 
required to be licensed. 

f. First aid stations and emergency care facilities which do 
not provide accommodations for hospitalization as herein 
defined. 

3. Definitions. The following terms are defined for purposes of 
North Dakota Century Code chapter 23-16. 

a. 11 Ambulatory surgical center 11 

that operates exclusively for 
surgical services to 
hospitalization. 

means any distinct entity 
the purpose of providing 

patients not requiring 

b. 11 Bed capacity!' means: 

(1) All spaces designed for resident bedrooms even if 
currently closed or assigned to easily convertible 
nonresident uses such as storage or staff quarters. 

(2) Space in areas originally designed as solaria, 
waiting rooms, offices, conference rooms, and 
classrooms which have necessary fixed equipment 
(nurses' call, lighting, etc.) and are accessible to 
a nurses' station exclusively staffed for resident 
care. 

(3) Space under construction 
bedrooms or designed to be 
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'i" 

resident bedrooms if planned for immediate completion 
(excludes unfinished shelled-in floors). 

Bed capacity is determined by the floor area (square feet) 
in the following manner: 

(4) In measuring the floor area of spaces usable as 
resident bedrooms for the purpose of determining bed 
capacity, only the net usable space in the room may 
be considered. Space in toilet rooms, washrooms, 
closets, vestibules, and corridors may not be counted 
as part of the net usable space (square feet). 

(5) Resident bedrooms must have adequate floor space to 
conveniently house necessary furniture. and equipment, 
to provide for efficient resident care, and to 
provide for convenient movement of stretchers, and 
for the transfer of residents to and from beds. 
Adequate floor space is defined as: 

(a) In single resident rooms the least dimension 
free of fixed obstructions must not be less than 
ten feet [3.05 meters], and the floor area must 
not be less than one hundred twenty-five square 
feet [11.61 square meters], nor more than one 
hundred forty-five square feet [13.47 square 
meters]. 

(b) Resident rooms having two or more beds must have 
as a minimum floor area, eighty square feet 
[7 .43 square meters] of "space free of fixed 
obstructions per bed. The least dimension of a 
rectangular multiple resident room must not be 
less than eleven feet six inches [3.50 meters] 
free of fixed obstructions, except in especially 
arranged rectangular rooms such as, for example, 
in the toe-to-toe arrangement where the minimum 
clear width must not be less than ten feet [3.05 
meters] and the minimum clear length must not be 
less than seventeen feet six inches [5.33 
meters] free of fixed obstructions. 

(c) In the case of other than rectangular shaped 
rooms, there must be adherence to the principles 
of specified m1n1mum dimensions and areas per 
bed in rectangular rooms. 

c. 11 0epartment 11 means the state department of health and 
consolidated laboratories. 

d. 11 Emanating services 11 means services which originate out of 
and are provided out of a licensed skilled nursing 
facility or intermediate care facility to facilities not 
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subject to licensure by the department for which the 
governing body of a licensed skilled nursing facility or 
intermediate care facility has responsibility. 

e. 11 General hospital 11 means an establishment with organized 
medical staffs; with permanent facilities that include 
inpatient beds; and with medical services including 
physician services and continuous nursing services to 
provide diagnosis and treatment for a variety of medical 
conditions, both surgical and nonsurgical, and services 
including rehabilitation services. 

f. 11 Governing body 11 means the individual or group in whom the 
ultimate authority and legal responsibility is vested for 
the conduct of the long-term care facility. 

g. 11 Hospital 11 means an institution, the principal activity or 
business of which is the reception of a person for 
diagnosis, care, and treatment of human illness through 
the maintenance and operation of organized facilities 
therefor. 

h. 11 Hospitalization 11 means the reception and care of any 
person for a continuous period longer than twenty-four 
hours, for the purpose of consultations, diagnosis, or 
treatment including rehabilitation bearing on the physical 
and mental health of such person. 

i. 11 Infirmaryl' means those special inpatient facilities which 
are established in connection with an educational or penal 
institution, or an industrial or commercial establishment 
for persons who during their attendance, confinement, or 
employment in such institution or establishment, require 
nursing service or physician treatment. Applicable 
requirements of North Dakota Administrative Code chapter 
33-07-01 apply. 

j. 11 Level of care 11 means the classification of a resident in 
accordance with the resident's medical and nursing needs 
generally expressed as a skilled, intermediate, or basic 
level of care dependent upon the degree of care 
necessitated to adequately care for the needs of the 
resident. 

k. 11 Licensee 11 means the governing body of the hospital, 
related institution, skilled nursing facility, or 
intermediate care facility. 

1. 11 Long-term care facilities" are the following: 

(1) "Intermediate care facility" means an institution in 
which nursing care is rendered for compensation at 
any one time to two or more persons not related to 
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the licensee by blood or marriage. An intermediate 
care facility shall serve persons suffering from 
prolonged physical or mental illness or defect or 
persons recovering from some injury or disease 
requ1r1ng less than twenty-four hours per day of 
nursing service provided by licensed personnel. Care 
given in an intermediate care facility must include 
procedures commonly employed in waiting on the sick, 
such as administration of medication, preparation of 
special diets, giving of bedside care, applications 
of dressings and bandages, and carrying out 
treatments prescribed by a licensed physician. An 
intermediate care facility may not provide for any 
higher level of care. 

(2) 11 Skilled nursing facility 11 means an institution in 
which nursing care is rendered for compensation at 
any one time to two or more persons not related to 
the licensee by blood or marriage. A skilled nursing 
facility must serve persons suffering from a 
prolonged physical or mental illness or defect or 
persons recovering from some injury or disease and 
requiring twenty-four-hour nursing services provided 
by licensed personnel. Care given in a skilled 
nursing facility must provide all of the procedures 
commonly employed in waiting on the sick, such as 
administration of medicines, preparation of special 
diets, giving of bedside care, applications of 
dressings and bandages, and carrying out of 
treatments prescribed by a licensed physician. A 
skilled nursing facility may not provide for any 
higher level of care. 

(3) If a facility is established for the provisions of 
custodial and personal care, but it develops that two 
or more persons usually served by such institutions 
require nursing care, such institutions are deemed to 
come within the meaning of North Dakota Century Code 
chapter 23-16 and such facility must conform to this 
chapter and chapter 33-07-04.1 or the institution 
shall transfer such patients to facilities properly 
staffed and equipped to care for such persons. 

m. 11 Maternity home 11 means an institution of private dwelling 
type in which care for maternity patients is rendered. 
Any such home which receives more than one maternity 
patient (exclusive of those related to the licensee by 
blood or marriage) within a period of six months is deemed 
to be a maternity home. A maternity home which regularly 
provides accommodations for two or more patients at any 
one time must be classified as a maternity hospital and is 
required to meet the requirements for a specialized 
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hospital. Applicable requirements of chapter 33-07-01 
apply. 

n. 11 Medical hospital 11 means an establishment with organized 
medical staff; with permanent facilities that include 
inpatient beds; and with medical services, including 
physician servic~s and continuous nursing services, to 
provide diagnosis; and to provide nonsurgical treatment. 

o. 11 Medical staff 11 means a formal organization of physicians 
(and dentists, where appropriate) with the delegated 
authority and responsibility to maintain proper standards 
of medical care and to plan for continued improvement of 
that care. This does not preclude the establishment of 
other medical staff sections. 

p. 11 Mental health professional 11 means: 

(1) A psychologist with at least a master's degree who 
has been either licensed or approved for exemption by 
the North Dakota board of psychology examiners. 

(2) A social worker with a master's degree in social work 
from an accredited program. 

(3) A registered nurse with a 
psychiatric and mental health 
accredited program. 

master's 
nursing 

degree 
from 

in 
an 

(4) A registered nurse with a minimum of two years of 
psychiatric clinical experience under the supervision 
of a registered nurse as defined in subsection 3. 

(5) A licensed addiction counselor. 

q. 11 Nursing services 11 means those services pertaining to the 
curative, restorative, or preventive aspects of nursing 
care that are performed or supervised by a registered 
professional nurse at the direction of a physician. 

r. 11 0utpatient facility 11 (including ambulatory surgical 
centers- excluding physician's clinic) means a facility 
located in or apart from a hospital, providing community 
service for the diagnosis or diagnosis and treatment of 
ambulatory patients in need of physical or mental care: 

(1) Which is operated in connection with a hospital; 

(2) In which patient care is under the professional 
supervision of licensed physicians in various medical 
specialties in the state or, in the case of dental 
diagnosis or treatment, under the professional 
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superv1s1on of persons licensed to practice dentistry 
in the state; or 

(3) Which offers to patients not requiring 
hospitalization the services of licensed physicians 
in various medical specialties, and which makes 
provision for its patients to receive a reasonably 
full range of diagnostic and treatment services. 

4. Application for long-term care facility license general 
provisions. 

a. No person or entity may establish, maintain, or operate a 
long-term care facility without first having obtained a 
license. Any person or entity who owns or leases a 
long-term care facility and desires to maintain or operate 
it shall apply to the department for a license in the form 
prescribed and shall obtain a license before accepting 
residents for care or treatment. 

b. Each long-term care facility applying for a license must 
be designated by a distinctive name consistent with the 
services offered to avoid public confusion or 
misrepresentation. The name may not be changed without 
department approval. 

c. In the case of a hospital, related institution, skilled 
nursing facility, or intermediate care facility, where two 
or more buildings are used in the care of residents, a 
separate license is required for each building. Separate 
licenses are required even though the buildings are 
operated under the same management. 

d. Every license application must be notarized and signed by 
an authorized corporate officer, general partner, or sole 
proprietor of the long-term care facility, as appropriate. 

e. Upon receipt of a completed license application, the 
department shall review the long-term care facility to 
determine compliance with this chapter and chapter 
33-07-04.1, including onsite inspections, as appropriate. 

f. The license must be displayed in a conspicuous place. 
Each license is valid only in the hands of the person to 
whom it is issued and is not subject to sale, assignment 
or other transfer, voluntary or involuntary, nor is a 
license valid for any premises other than those for which 
originally issued. 

g. The department may require submission of periodic reports 
including, but not limited to, staffing reports, census 
data, statistical information, and such business records 
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as the department may reasonably require 
performance of its licensure functions. 

for the 

h. The holder of each license issued by the department shall 
surrender the license immediately upon suspension, 
revocation, refusal to renew, or discontinuance of the 
operation of the long-term care facility. 

i. The department may summarily suspend a license pending 
proceedings for revocation of or refusal to renew the 
license in cases of deliberate or willful violation, or 
where the public health, safety, or welfare imperatively 
requires emergency action. 

j. The department and any duly authorized representative 
thereof have the right to enter upon and into the premises 
of any long-term care facility in order to determine the 
state of compliance with North Dakota Century Code chapter 
23-16 and this chapter and chapter 33-07-04.1 and 
initially identify themselves to the person in charge of 
the long-term care facility at the time. 

k. Any long-term care facility which advertises or holds 
itself out to the public as having a special care unit for 
provision of care to people afflicted with alzheimer's or 
related disorders shall requiest their special care unit 
be licensed. Such long-term care facilities shall comply 
with the provisions of this chapter and chapter 33-07-04.1 
as well as the requirements of section 33-07-03.1-21. The 
long-term care facility's license to operate shall 
identify provision of a special care unit. 

1. Long-term facilities wishing to install restricting 
devices on exterior doors that are not part of a special 
care unit must have department approval and shall comply 
with subsection 2 of section 33-07-04.1-20 except that the 
main public access doors to a long-term care facility may 
not be equipped with restricting devices. 

5. Application for an initial long-term care facility license. 
An application for an initial license must include the 
following information: 

a. Bylaws and 
agreement, as 
application. 
within thirty 

articles of incorporation or partnership 
appropriate, must accompany the initial 
Changes must be reported to the department 

days of occurrence. 

b. If a partnership, the name, address, and ownership share 
(expressed as a percentage), and legal status (general or 
limited) of each partner. 
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c. If a corporation, the address, and ownership share of each 
shareholder who directly or indirectly owns or controls 
five percent or more of the shares of the corporation, and 
the name, address, and corporate title of each officer and 
director. In addition, copies of all documents of 
incorporation filed with the North Dakota secretary of 
state must be filed with the department. 

d. If a sole proprietorship or any form of business entity, 
the name and address, title, and ownership share 
(expressed as a percentage) of each person with a 
financial interest therein, and the name, address, and 
title of every person who controls, directs, or operates 
the business entity. 

e. If the applicant is the lessee of the long-term care 
facility, it shall furnish the information required for an 
initial license for itself and the lessor. A copy of the 
relevant lease must be submitted to the department. 

f. The applicant 1 s legal name and other names under which it 
does business, 

g. Each applicant shall furnish to the department a signed 
and notarized statement at the time of initial 
application, describing and dating every proceeding in the 
United States within five years of the date of 
application, in which the applicant was involved, the 
result of which was a limitation upon or a suspension, 
revocation, or refusal to grant or renew a long-term care 
facility license, certification for medicaid or medicare, 
or contract for participation in medicaid or medicare. 

h. Each applicant shall furnish a signed and notarized 
statement to the department at the time of initial 
application, describing every criminal proceeding within 
five years of the date of the application in which the 
licensee or any of its shareholders owning an interest of 
five percent or more, officers, directors, partners, or 
other controlling or managing persons, has been convicted, 
or nolo contendere plea accepted, of a criminal offense 
related to the operation, management, or ownership of a 
long-term care facility. 

i. Each applicant shall furnish to the department the 
information required for an initial license with respect 
to any management company with which it contracts for 
management services for the long-term care facility. 

j. The department may not approve an application for an 
initial license unless: 
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(1) The application and all required attachments and 
statements submitted by the applicant meet the 
requirements of this chapter and chapter 33-07-04.1. 

(2) 

(3) 

The department has 
investigation of the 
determine compliance 
33-07-04.1. 

conducted an inspection or 
long-term care facility to 

with this chapter and chapter 

The department has conducted an investigation of the 
fitness of the applicant. In the determination of 
this fitness, the department shall consider the 
following: 

(a) Whether the applicant has legal capacity 
demonstrated by such documents as articles of 
incorporation to provide the services for which 
the license is sought. 

(b) Whether financial resources and sources of 
revenue for the specific long-term care facility 
of the applicant appear adequate to provide 
staff, services, and the physical environment 
sufficient to comply with North Dakota Century 
Code chapter 23-16 and this chapter and chapter 
33-07-04.1. 

(c) Whether a substantially consistent and adequate 
level of care, as measured by compliance with 
this chapter and chapter 33-07-04.1 and other 
pertinent evidence, is being or was rendered by 
the applicant during the five-year period prior 
to the date of application in each institution 
in which the applicant exercised ownership, 
management, or operational functions. 

6. Application for license renewal. The licensee shall submit a 
completed application to the department. The department may 
require reports including, but not limited to, staffing 
reports, census data, statistical information, and such 
business records as the department may reasonably require for 
the performance of its licensure functions. 

7. Provisional license. 

a. If the long-term care facility fails to conform to the 
requirements of North Dakota Century Code chapter 23-16 
and this chapter and chapter 33-07-04.1, the department 
may refuse to issue a license, but may issue a provisional 
license to allow the long-term care facility to comply 
with licensing requirements, if the licensee makes a 
substantial good faith attempt to comply with such 
requirements and requires time to effect compliance. 
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b. The provisional license is valid for ninety days. 

c. The provisional license may be renewed once, if the 
licensee demonstrates to the department that it has made 
further substantial progress towards compliance, and can 
effect compliance within the following ninety days. 

d. Before determining whether to issue a permanent license to 
a provisionally licensed long-term care facility, the 
department shall conduct a survey or such other 
investigation as it deems necessary to determine that the 
long-term care facility meets the requirements for 
licensure. 

8. Change or modification of license. The holder of a license 
shall notify the department in writing thirty days in advance 
of any of the following changes: 

a. In the case of a partnership, transfer of ownership 
includes dissolution of the partnership and conversion 
thereof into any other entity or the removal, addition, or 
substitution of an individual or other entity for a 
general partner. 

b. Transfer of ownership of a sole proprietorship (any 
business owned by a single individual) includes transfer 
of title and property to another person. 

c. Transfer of ownership of a corporation does not, in 
itself, include transfer of corporate stock or merger of 
one or more corporations with the licensee surviving. 
Transfer of ownership of a corporation includes 
consolidation of two or more corporations resulting in the 
creation of a new corporate entity and formation of a 
corporation from a partnership or a sole proprietorship. 

d. Transfer of operating rights of the licensee includes a 
lease of the long-term care facility where the lessor 
retains no control of the operation or management of the 
long-term care facility and where the lessor is paid by a 
contract which specifies the amount of the payment. 

e. Change in bed capacity. 

f. Change in levels of long-term care services. 

g. Change in name of long-term care facility. 

h. Change of administrator. 

History: Effective December 1, 1986; amended effective August 1, 1989~ 
October 1, 1989. 
General Authority: NDCC 23-01-03, 28-32-02 
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Law Implemented: NDCC 23-16-01, 28-32-02 

STAFF COMMENT: Sections 33-07-03.1-22 and 33-07-04.1-20 contain all new 
material but are not underscored so as to improve readability. 

33-07-03.1-22. Special care units. 

1. Description. A special care unit is an optional inpatient 
facility which may be established in connection with a 
long-term care facility and which is designed to provide care 
for persons diagnosed with dementia and related disorders. 
The special care unit should be designed as other nursing 
units, except that restricting devices may be placed on exit 
doors to prevent residents from wandering away from the unit 
and as otherwise provided in section 33-07-04.1-20. 

2. Preadmission screening. Prior to admission, a 
multidisciplinary evaluation team shall evaluate the 
appropriateness of an individual 1 s placement in the special 
care unit. The evaluation team shall consist of, at a 
m1n1mum, a registered nurse and a social worker who will be 
providing services in a special care unit, the prospective 
resident 1 s attending physician, and the prospective resident 1 s 
guardian. The evaluation team recommending placement in a 
special care unit shall make detailed written findings, based 
on documented evidence, describing the factual basis for their 
determination. The team 1 s findings must demonstrate that the 
individual needs to be admitted to the special care unit for 
at least one of the following reasons: 

a. The individual is. independently mobile, either through 
ambulation or wheelchair, and habitually wanders or would 
wander out of the building and is unable to find the way 
back. 

b. The individual exhibits a dementing illness, is still 
ambulatory, and would benefit from therapeutic programs 
specifically designed to meet their individual needs and 
capabilities. 

c. The individual 1 s behavior requires staff attention and 
redirection because of repeated episodes of unpredictable 
combative or verbal abuse, disorientation, wandering, and 
removing or destroying property of others. It shall be 
determined and documented by the physician and reviewed by 
the pharmacist that such behavior is not drug or 
medication induced. 

The evaluation team•s findings must also demonstrate that 
other living alternatives allowing free and less restricted 
movement were or are unsuccessful or inappropriate, or both. 
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3. Admission records. The admission records of a resident in a 
special care unit must, at a minimum, contain: 

a. The written findings of the multidisciplinary evaluation 
team. 

b. An informed, written consent for admission signed by the 
resident or the resident•s guardian. 

c. An order for admission signed by the resident•s attending 
physician. 

4. Prohibitions. Special care units may not be used to care for 
individuals with acute mental illness or for individuals with 
a primary diagnosis of mental illness or mental retardation. 
Furthermore, residents may not be placed in special care units 
as a means of punishment, as an alternative to maintaining 
proper staffing at the long-term care facility, or as a 
convenience to long-term care facility staff. 

5. Placement evaluation and transfer or discharge. 

a. The evaluation team described in subsection 2 must 
reevaluate the placement of each resident every thirty 
days for the first ninety days after admission and no less 
than every one hundred eighty days thereafter. 

b. If placement in the special care unit is determined 
inappropriate at any time by the professional personnel 
responsible for development and review of the resident•s 
overall plan of care (as identified in subsection 10 of 
section 33-07-03.1-05), it is the responsibility of the 
long-term care facility 1 s social services department to 
notify the evaluation team and request they evaluate 
continued placement or possible discharge, or both, from 
the unit. 

c. A resident 1 s placement in, or restriction to, a special 
care unit shall terminate when: 

(I) The condition or behavior justifying placement has 
diminished to the extent where the reasons for 
admission no longer exist or are no longer a factor 
in provision of care. 

(2) Consent for placement is terminated or withdrawn by 
the resident or his guardian, or both. 

(3) If the resident•s attending physician determines 
continued placement would adversely affect the 
resident•s health and safety. 
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(4) The resident's needs can be met in a less restrictive 
setting or because their physical condition has 
deteriorated to the extent the therapeutic 
programming is no longer of benefit, or both. 

6. Staffing. 

a. The unit must be separately staffed at all times. 

b. The unit shall have assigned a specially trained core 
staff in sufficient number to meet the needs of the 
residents. This core staff may not have simultaneous 
duties on other units. 

c. Staff working in the unit shall have special training in 
the particular care and needs of the types of residents 
admitted to the unit. 

d. For residents of the special care unit, the long-term care 
facility shall provide sufficient social work and 
activities staff to meet the social, emotional, and 
recreational needs of the residents. 

7. Programs. 

a. In addition to meeting the special medical and nursing 
needs of each resident in the special care unit, the 
long-term care facility shall provide social services and 
activity programs especially designed to avoid 
programmatic isolation and to meet each resident's 
individual needs. 

b. The resident's individual program plan (plan of care) 
shall include therapeutic programming which will assist 
the resident in attaining or maintaining, or both, their 
maximal level of functional independence and provide for 
routine and ongoing out-of-facility activities. 

c. Activities and social service programs shall provide the 
opportunity for interaction with nondementia residents of 
the long-term care facility and the community outside the 
long-term care facility to respond to individual resident 
needs and capabilities. 

d. Residents of the unit may not be locked into or out of 
their rooms. 

e. The long-term care facility shall have written policies 
and procedures regarding admission (including criteria for 
admission), discharge (including criteria for discharge), 
and provision of services in the special care unit. 

History: Effective October 1, 1989. 
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General Authority: NDCC 23-01-03 
Law Implemented: NDCC 23-16-01 

33-07-04.1-20. Physical facilities- Special care units. 

1. In addition to the physical plant requirements of 
chapter, a long-term care facility with a special care 
shall provide the following: 

this 
unit 

a. Dining area and recreational activities area within the 
unit which may not be the same space. The total area set 
aside for this purpose may not be less than twenty square 
feet [1.86 square meters] per bed for dining purposes, and 
fifteen square feet [1.40 square meters] per bed for 
recreational activities purposes. 

b. A visitation room, appropriately furnished where residents 
may meet privately with family members, visitors, clergy, 
etc. 

c. Toilet in or ~djacent to recreation and dining areas. 

d. Bathing facilities within the unit which are functionally 
usable by residents of the unit. 

e. The unit shall provide a homelike atmosphere, furnished 
and decorated to respond to individual resident needs. 

2. Special care units utilizing restricting devices on doors 
shall comply with the following: 

a. Restricting devices may only be installed in buildings 
protected throughout by an approved supervised automatic 
fire detection system or approved supervised automatic 
sprinkler system. 

b. Restricting devices must unlock upon activation of an 
approved supervised automatic fire detection system or 
approved supervised automatic sprinkler system. 

c. Restricting devices must unlock upon loss of power 
controlling the lock or locking mechanism. 

d. The restricting devices must be designed and equipped so 
that a competent person may leave the unit at any time 
without the use of a key or requ1r1ng special 
instructions. The system used to comply with this 
requirement is subject to approval by the licensing agency 
and the state fire marshal 1 s office. 
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3. If a long-term care facility has a special care unit and 
utilizes restricting devices, they shall provide their 
residents with immediate access to a secured outdoor area. 

4. Review of plans. A long-term care facility wishing to open a 
special care unit shall submit its plans for physical plant, 
staffing, and program to the department for prior review of 
conformity with these requirements. 

History: Effective October 1, 1989. 
General Authority: NDCC 23-01-03 
Law Implemented: NDCC 23-16-01 

33-16-01-01. General. 

1. Authority. The authority for this chapter relating to the 
control, prevention, and abatement of pollution of natural 
surface and underground waters is provided by North Dakota 
Century Code section 61-28-04. 

2. Scope and purpose. This chapter establishes procedures 
governing the application for, and the issuance, denial, 
modification and revocation of, permits for the discharge of 
pollutants into the waters of the state, as defined by 
subsection 6 of North Dakota Century Code section 61-28-02. 
The establishment of such procedures is required as a 
condition precedent to participation by North Dakota in the 
national pollutant discharge elimination system, pursuant to 
the prov1s1ons of section 402(b) of the Federal Water 
Pollution Control Act [33 U.S.C. 1251 et seq.]. 

3. Definitions. As used in this chapter, unless the context 
otherwise indicates: 

a. 11 Administrator 11 means the administrator of the United 
States environmental protection agency. 

b. 11 Applicable water quality standards 11 means all water 
quality standards to which a discharge is subject under 
the Federal Water Pollution Control Act and which have 
been (1) approved or permitted to remain in effect by the 
administrator following submission to the administrator 
pursuant to section 303(a) of the Federal Water Pollution 
Control Act, or (2) promulgated by the administrator 
pursuant to section 303(b) or (c) of the Federal Water 
Pollution Control Act. 

c. 11 Biological monitoring 11 stnrl± nrecm means the determination 
of the effects on aquatic life, including accumulation of 
pollutants in tissue, in receiving waters due to the 
discharge of pollutants (1) by techniques and procedures, 
including sampling of organisms representative of 
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appropriate levels of the food chain appropriate to the 
volume and the physical, chemical, and biological 
characteristics of the effluent, and (2) at appropriate 
frequencies and locations. 

d. 11 Department 11 means the North Dakota state department of 
health and consolidated laboratories. 

e. 11 Discharge 11 when used without qualification includes a 
discharge of a pollutant, and a discharge of pollutants. 

f. 11 Discharge 
each means 
the state 
po 11 utants 

of a pollutant 11 and 11 discharge of pollutants 11 

any addition of any pollutant to the waters of 
from any source, including the disposal of 

into wells. 

g. 11 Effluent standard 11 or "effluent limitation" means any 
restriction established by the department on quantities, 
rates, and concentrations of chemical, physical, 
biological, and other constituents which are discharged 
from point sources into the waters of the state. Such 
restrictions shall be at least.as stringent as standards 
adopted by the administrator pursuant to the provisions of 
the Federal Water Pollution Control Act. Such 
restrictions shall include, but not be limited to, 
effluent limitations and applicable compliance schedules, 
standards of performance, toxic effluent standards and 
prohibitions, and pretreatment standards adopted by the 
administrator pursuant to the aforesaid Act. 

h. 11 EPA 11 means the United States envi ronmenta 1 protection 
agency. 

i. "Industrial user 11 means those industries identified in the 
Standard Industrial Classification Manual, Bureau of the 
Budget, 1967, as amended and supplemented, under the 
category "Division D Manufacturing" and such other 
classes of significant waste producers as, by regulation, 
the administrator deems appropriate. 

j. 11 Minor discharge" means any discharge which (1) has a 
total volume of less than fifty thousand gallons [189,250 
liters] on every day of the year, (2) does not affect the 
waters of more than one state, and (3) is not identified 
by the department, the administrator, or by the regional 
administrator in regulations issued pursuant to section 
307(a) of the Federal Water Pollution Control Act as a 
discharge which is not a minor discharge. If there is 
more than one discharge from a facility and the sum of the 
volumes of all discharges from the facility exceeds fifty 
thousand gallons [189,250 liters] on any day of the year, 
then no discharge from the facility is a 11 minor discharge" 
as defined herein. 
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k. 11 Municipality 11 means a city, county, district, 

l. 

association, or other public body created by or pursuant 
to state law and having jurisdiction over disposal of 
wastes, as the term is defined by subsection 2 of North 
Dakota Century Code section 61-28-02, or a designated and 
approved management agency under section 209 of the 
Federal Water Pollution Control Act. 

11 National data bank11 means a facility or system 
established or to be established by the administrator for 
the purposes of assembling, organizing, and analyzing data 
pertaining to water quality and the discharge of 
pollutants. 

m. 11 National pollutant discharge elimination system (NPDES) 11 

means the national system for the issuance of permits 
under section 402 of the Federal Water Pollution Control 
Act of 1972 and includes any state or interstate program 
which has been approved by the administrator pursuant to 
section 402 of the Federal Water Pollution Control Act. 

n. 11 NPDES application 11 or 11 application 11 means the uniform 
national forms (including subsequent additions, revisions, 
or modifications duly promulgated by the administrator 
pursuant to the Federal Water Pollution Control Act) for 
application for a national pollutant discharge elimination 
system permit. 

o. 11 NPDES form 11 means any issued national pollutant discharge 
elimination system permit and any uniform national form 
developed for use in the national pollutant discharge 
elimination system and prescribed in regulations 
promulgated by the administrator. 

p. 11 NPDES permit 11 means any permit issued by the department 
pursuant to its authority under North Dakota Century Code 
section 61-28-04, and subsequent to approval by the 
administrator as described in subsection 5 of section 
33-16-01-04. 

q. "NPDES reporting form 11 means the uniform national forms 
(including subsequent, additions, revisions, or 
modifications duly promulgated by the administrator 
pursuant to the Federal Water Pollution Control Act) for 
reporting data and information pursuant to monitoring and 
other conditions of national pollutant discharge 
elimination system permits. 

r. "Pollutant" nreans "wastes" a-s defined -in subsection 2; 'O"f 
Nt7rth Dakota Ceututy &o-d-e section 61 28 82, am:t including 
bttt not limited t-o dredged spoil. 'S"O"l±d waste, incinerator 
residue, gatbage, sewage, sludge. munitions, chemical 
wastes, biological materials, tadioactive materials, he-at-;-
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wtecked OT discatded eqaipment, ro-eb 'S"dtTd-r cellat d-±rt-; 

and indasltial, manicipal, and agticaltatal wa-st-e 
dischatged -int-o water 11 Person 11 means the state or any 
agency or institution thereof, any municipality, political 
subdivision, public or private corporation, individual 
partnership, association, any agency or instrumentality of 
the United States government, or other entity, and 
includes any officer or governing or managing body of any 
municipality, political subdivision, or public or private 
corporation . 

S. "Refase ltct application" means the applicatiou -fur a 
petmit 1:%1TdeT section +3 o-f tiTe R-iv-er and Hatbot ltct o-f 
+&99 +3-3- u.s.c. ~ 11 Pollutant 11 means 11 wastes 11 as defined 
in subsection 2 of North Dakota Century Code section 
61-28-02; and including, but not limited to, dredged 
spoil, solid waste, incinerator residue, garbage, sewage, 
sludge, munitions, chemical wastes, biological materials, 
radioactive materials, heat, wrecked or discarded 
equipment, rock, sand, cellar dirt, and industrial , 
municipal, and agricultural waste discharged into water. 

t. "Regional administrator" tn"e"aTtS tiTe regioual administrator 
o-f tegiou Vf-H o-f the euvitowllental pzotection agency, 

wh±ch iuclades 1dthiu 
11 Refuse Act application 11 

permit under section 13 
1899 [33 u.s.c . 407] . 

-it'S jatisdiction N-vTttt Dakota 
means the application for a 
of the River and Harbor Act of 

U. "Schedale o-f compliance" tn"e"aTtS a schedale o-f temedial 
measures including an enforceable sequence o-f actions o-r 
opetatious leadiug compliance w±ttt an efflueut 
1 imitation, o-ther 1 imita lion, pt chiLi t ion, or standard 
11 Regional administrator 11 means the regional administrator 
of region VIII of the environmental protection agency , 
which includes within its jurisdiction North Dakota. 

V. "To.<ic pollataut" tn"e"aTtS th-o-s-e pollatants, OT combinatious 
o-f pollatants. iucladiug bttt n-ot limited t-en disease 
causing agents, wh±ch after discharge and ttp"'1t e .. <posur e , 
ingestion, inhalation or assinrilation -int-o any organism, 
eithet dhectly 'from tiTe envhonmeut OT indhectly by 
iugestiou thtoagh fu'V'd chains. w±-1-1-;- on the ba-s-i-s o-f 
infotmation available t-o the admiuisltatot, C"dttS'e death. 
disease. Leha"iotal abnormalities, cancer, genetic 

mutations, pity siolog ical malfanctious (iucladiug 
malfunctious ±n reproduction) or physical deformations, ±n 
'S'ttCh otgauisms OT the-ir offspting 11 Schedule of compliance 11 

means a schedule of remedial measures including an 
enforceable sequence of actions or operations leading to 
compliance with an effluent limitation, other limitat i on , 
prohibition, or standard. 
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W. "\~ater s trf ttre state" Jlte'an"S rl± waters included within ttre 
definitions g:hren ±n subsection 6 trf N-o-rth Dakota Centnr:Y 
6-ode section 61 20 02 'V'r N-o-rth Dakota Centni:Y €'O"de section 
61 01 01 "Toxic pollutant" means those pollutants, or 
combinations of pollutants, including, but not limited to, 
disease causing agents, which after discharge and upon 
exposure, ingestion, inhalation, or assimilation into any 
organism, either directly from the environment or 
indirectly by ingestion through food chains, will, on the 
basis of information available to the administrator, cause 
death, disease, behavioral abnormalities, cancer, genetic 
mutations, physiological malfunctions, (including 
malfunctions in reproduction) or physical deformations, in 
such organisms or their offspring. 

x. "Waters of the state" means a 11 water included within the 
definitions given in subsection 6 of North Dakota Century 
Code section 61-28-02 or North Dakota Century Code section 
61-01-01. 

History: Amended effective October 1, 1989. 
General Authority: NDCC 61-28-04 
Law Implemented: NDCC 61-28-04 

STAFF COMMENT: Section 33-16-01-26.1 contains all new material but is 
not underscored so as to improve readability. 

33-16-01-26.1. General permits. 

1. Coverage. The department may issue a general permit in 
accordance with the following: 

a. Area. The general permit will be written to cover a 
category of discharges described in the permit under 
subdivision b, except those covered by individual permits, 
within a designated area. The area will correspond to 
existing geographic or political boundaries or any other 
appropriate division or combination of boundaries. 

b. Sources. The general permit may be written to regulate, 
within the designated area as described in subdivision a, 
catagories of point sources if the sources all: 

(1) Involve the same or substantially similar types of 
operations; 

(2) Discharge the same types of wastes; 

(3) Require the same effluent limitations or operating 
conditions; 

(4) Require the same or similar monitoring; and 
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(5) In the op1n1on of the department, are more 
appropriately tontrolled under a general permit than 
under individual permits. 

2. Administration. 

a. General permits may be issued, modified, 
reissued, or terminated in accordance with 
requirements of chapter 33-16-01. 

revoked and 
applicable 

b. Requiring an individual permit. 

(1) The department may require any person authorized by a 
general permit to apply for and obtain an individual 
North Dakota pollutant discharge elimination system 
permit. Any interested person may petition the 
director to take action under this paragraph. Cases 
where an individual North Dakota pollutant discharge 
elimination system permit may be required include the 
following: 

(a) The discharge is a significant contributor of 
pollution as determined by the factors set forth 
in chapter 33-16-01; 

(b) The discharger is not in compliance with the 
conditions of the general North Dakota pollutant 
discharge elimination system permit; 

(c) A change has occurred in the availability of 
demonstrated technology or practices for the 
control or abatement of pollutants applicable to 
the point source; 

(d) Effluent limitation guidelines are promulgated 
for point sources covered by the general North 
Dakota pollutant discharge elimination system 
permit; 

(e) A North Dakota water quality management plan 
containing requirements applicable to such point 
sources is approved; or 

(f) The requirements of subsection 1 are not met. 

(2) Any owner or operator authorized by a general permit 
may request to be excluded from the coverage of the 
general permit by applying for an individual permit. 
The owner or operator shall submit an application 
under section 33-16-01-02, to the department with 
reasons supporting the request. The request must be 
submitted no later than ninety days after the notice 
by the department in accordance with section 
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33-16-01-07. The request must be processed under 
chapter 33-16-01. If the reasons cited by the owner 
or operator are adequate to support the request, the 
department may issue an individual permit. 

(3) When an individual North Dakota pollutant discharge 
elimination system permit is issued to an owner or 
operator otherwise subject to a general North Dakota 
pollutant discharge elimination system permit, the 
applicability of the general permit to the individual 
North Dakota pollutant discharge elimination system 
permittee is automatically terminated on the 
effective date of the individual permit. 

(4) A permittee, excluded from a general permit solely 
because the permittee already has an individual 
permit, may request that the individual permit be 
revoked. The permittee shall then request to be 
covered by the general permit. Upon revocation of 
the individual permit, the general permit shall apply 
to the source. 

History: Effective October 1, 1989. 
General Authority: NDCC 61-28-04 
Law Implemented: NDCC 61-28-04 
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NOVEMBER 1989 

33-25-01-01. Definitions. 

1. "Abandoned well" means a well whose use has been permanently 
discontinued or which is in a state. of disrepair such that it 
cannot be used for its intended purpose or for observation 
purposes. 

2. "Area of review" means the area of review surrounding an 
injection well described according to the criteria in 40 CFR 
1~6.06 146.6 and 146.63. 

3. "Cas i ng 11 means a pipe or tubing of appropriate materia 1, of 
varying diameter and weight, lowered into a borehole during or 
after drilling in order to support the sides of the hole and 
thus prevent the walls from caving, to prevent loss of 
drilling mud into porous ground, or to prevent water, gas, or 
other fluid from entering or leaving the hole. 

4. "Catastrophic collapse" means the sudden and utter failure of 
overlying strata caused by removal of underlying materials. 

~ 5. 11 CFR 11 means Code of Federal Regulations as of dtrly -h +9-8£

August 27, 1987. 

5-:- 6. "Director" means the director of the division of water supply 
and pollution control of the state department of health and 
consolidated laboratories. 

7. 11 Exempted aquifer" means an aquifer or its portion that meets 
the criteria in the definition of "underground source of 
drinking water" but which has been exempted according to the 
procedures of subsection 2 of section 33-25-01-05. 
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8. 11 Fl ui d11 means materia 1 or substance which flows or moves 
whether in a semisolid, liquid, sludge, gas, or any other form 
or state. 

6-:- 9. 11 Formation 11 means a body of rock characterized by a degree of 
lithologic homogeneity which is prevailing, but not 
necessarily, tabular and is mappable on the earth 1 s surface or 
traceable in the subsurface. 

7-:- 10. 11 Hazardous waste 11 means a hazardous waste as defined in 40 CFR 
261.3. 

11. 11 Injection zone 11 means a geological formation, group of 
formations, or part of a formation receiving fluids through a 
we 11. 

12. 11 Packer 11 means a device lowered into a well to produce a 
fluidtight seal. 

tr. 13. 11 Pl uggi ng 11 means the act or process of stopping the flow of 
water, oil, or gas into and out of a formation through a 
borehole or well penetrating that formation. 

-97 14. 11 Radioactive waste 11 means any waste which contains hazardous 
material in concentrations which exceed those listed in 10 CFR 
part 20, appendix B, table II, column 2, or exceed the 
ctitezia for identifying and applying cltazactezistics for 
hazazdoas ~ and for listing hazazdous ~ -in £reo 6-FR-; 

p-art r&h whichevez ±s applicable. 

-ttr:- 15. 11 Well 11 means a bored, drilled or driver shaft, or a dug hole, 
whose depth is greater than the largest surface dimension. 

History: Effective June 1, 1983; amended effective November 1, 1989. 
General Authority: NDCC 61-28-04 
Law Implemented: NDCC 61-28-04 

33-25-01-02. Classification of injection wells. Injection wells 
are classified as follows: 

1. Class I. Wells used to inject hazardous waste and other 
industrial and municipal disposal wells which inject fluids 
beneath the lowermost formation containing, within one quarter 
mile [402.34 meters] of the well bore, an underground source 
of drinking water. 

2. Class II. Wells which inject fluids: 

a. Which are brought to the surface in connection with 
conventional oil or natural gas production and may be 
commingled with wastewaters from gas plants which are an 
integral part of production operations, unless those 
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waters are classified as a hazardous waste at ihe time of 
injection; 

b. For enhanced recovery of oil or natural gas; and 

c. For storage of hydrocarbons which are liquid at standard 
temperature and pressure. 

3. Class III. 
energy. 

Wells which inject for extraction of minerals or 

4. Class IV. Wells used to dispose of hazardous wastes or 
radioactive wastes into or above a formation which, within one 
quarter mile [402.34 meters] of the well, contains an 
underground source of drinking water and wells used to dispose 
of hazardous wastes which cannot be classified under Class I 
wells, e.g., wells used to dispose of hazardous wastes into or 
above a formation which contains an exempted aquifer. 

5. Class V. Injection wells not included in Class I, II, III, or 
IV. 

History: Effective June 1, 1983; amended effective November 1, 1989. 
General Authority: NDCC 23-20.3, 61-28-04, 61-28.1-03 
Law Implemented: NDCC 23-20.3, 61-28-04, 61-28.1-03 

33-25-01-03. Prohibition of unauthorized injection. Any 
underground injection (except Class II and III) is prohibited except as 
authorized by permit or rule issued under this section. Also the 
construction of any well required to have a permit under this section is 
prohibited until the permit has been issued. 

History: Effective June 1, 1983. 
General Authority: NDCC 61-28-04, 61 20 86 
Law Implemented: NDCC 61-28-04, 61-28-06 

33-25-01-04. Prohibition of movement of fluid into underground 
sources of drinking water. 

1. No owner or operator shall construct, operate, maintain, 
convert, plug, abandon, or conduct any other underground 
injection activity in a manner which causes or allows movement 
of fluid containing any contaminant into an underground source 
of drinking water if the presence of that contaminant may 
cause a violation of any maximum contaminant level under 
chapter 33-17-01 or which may adversely affect the health of 
persons. The applicant for a permit shall have the burden of 
showing that the requirements of this section are met. 

2. The director shall prescribe additional requirements in 
accordance to 40 CFR 144.12(b) through (e) for all injection 
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wells which may cause a violation of a maximum contaminant 
level under chapter 33-17-01 or which may adversely affect the 
health of persons. 

History: Effective June 1, 1983; amended effective November 1, 1989. 
General Authority: NOCC 61-28-04, 61-28.1-03 
Law Implemented: NOCC 61-28-04, 61-28.1-03 

33-25-01-05. Identification of underground sources of drinking 
water and exempted aquifers. 

1. The director may identify and shall protect as an underground 
source of drinking water all aquifers or parts of aquifers 
which '2l'r'e n-ot exempted aquifets and wh-ich: 

a. Supply any public water system; or 

b. Contain a sufficient quantity of ground water to supply a 
public water system and: 

(1) Currently supply drinking water for human 
consumption; or 

(2) Contain fewer than ten thousand milligrams per liter 
total dissolved solids7; and 

(3) Are not exempted aquifers. 

2. After notice and opportunity for a public hearing the director 
may designate, identify, and describe in geographic or 
geometric terms, or both, which are clear and definite 
exempted aquifers or parts thereof using the following 
criteria: 

a. It does not currently serve as a source of drinking water; 
and 

b. (1) It cannot now and will not in the future serve as a 
source of drinking water because: 

(a) It is mineral, hydrocarbon, or geothermal energy 
producing; 

(b) It is situated at a depth or location which 
makes recovery of water for drinking water 
purposes economically or technologically 
impractical; 

(c) It is so contaminated that it would be 
economically or technologically impractical to 
render that water fit for human consumption; or 
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(d) It is located over a Class III well mining area 
subject to subsidence or catastrophic collapse; 
or 

(2) The total dissolved solids content of the ground 
water is more than three thousand and less than ten 
thousand milligrams per liter and it is not 
reasonably expected to supply a public water system . 

History: Effective June 1, 1983; amended effective November 1, 1989. 
General Authority: NDCC 61-28-04, 61-28.1-03 
Law Implemented: NDCC 61-28-04, 61-28.1-03 

33-25-01-06. Permitting. 

1. Application for a permit. 

a . Any person who is required to have a permit shall 
complete, sign, and submit an application to the director . 

b. When the owner and operator are different, it is the 
operator 1 s duty to obtain a permit. 

c. The application must be complete before the permit is 
issued. 

d. All applicants of Class I wells shall provide informat io n 
specified in 40 CFR ~ 144.31(e) and 146.14(a) ttS±ng 

the application -form specified by ttre director and (c) 
(for Class I nonhazardous waste injection wel l s) or 40 CFR 
146 . 70(a), 146.71(a), and 146.72(a) (for Class I hazardous 
waste injection wells) . 

e . Applicants shall keep records of all data used to complete 
permit applications and supplemental information for at 
least three years from the date the appl i cation is signed. 

£-;- Existing 6±-a-s-s -f we±±s -sind± b-e authorized t-o inject -fo-r a 
period o-f~ yea-r a-ft-er approval o-f the state program. 

g-:- Opetatots o-f existing 6±-a-s-s -f injection we±±s -sind± submit 
an: application within s±x months anti obtain a permit 
within~ yea-r a-ft-er approval o-f ttre state ptogtam. 

h7 f . Operators of new injection wells , unless covered by an 
existing area permit, shall submit an application within a 
reasonable time before construction is expected to begin. 

2. Signatories to permit applications. 

a. All permits shall be signed as follows: 
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(1) For a corporation: by a principal executive officer 
of at least the level of vice president. 

(2) For a partnership or sole proprietor: by a general 
partner or proprietor. 

(3) For a municipality, state, federal, or other public 
agency: by either a principal officer or authorized 
representative. 

b. A person is a duly authorized representative if the 
authorization: 

(1) Is made in writing by the legal signatory; 

(2) Specifies an individual or position having 
responsibility for the overall operation; and 

(3) Is submitted to the director either prior to or along 
with documents signed by the authorized 
representative. 

Changes in authorization must be in writing and submitted 
to the director. 

3. Duration of permits. Underground injection control permits 
for Class I and V wells shall be effective for a fixed term of 
not more than ten years. 

4. Transfer of permits. 

a. Any Class V permit may be automatically transferred to a 
new permittee if: 

(1) The current permittee notifies the director at least 
thirty days prior to the proposed transfer date; and 

(2) The notice includes a written agreement between the 
existing and new permittee containing: 

(a) A specific date for transfer of permit 
responsibility, coverage.l. and liability; and 

(b) A demonstration that the new permittee meets the 
financial responsibility requirements. 

b. Permits for Class I wells may be transferred only if the 
permit has been modified or revoked and reissued. 

5. Modification, revocation and reissuance, or termination of 
permits. 
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a. Permits may be modified, revoked and rei~sued, or 
terminated at the request of any affected person or at the 
director's initiative if cause exists as specified in 40 
CFR 122.15(a) and +b+ 144.39. All requests shall be in 
writing and shall contain facts or reasons supporting the 
request. 

b. If the director tentatively decides to modify or revoke 
and reissue a permit, the director shall prepare a draft 
permit incorporating the proposed changes. The director 
may request additional information and, in the case of a 
modified permit, may require the submission of an updated 
permit application. In the case of revoked and reissued 
permits, the director shall require the submission of a 
new application. 

c. The following are causes for terminating a permit during 
its term or for denying a permit renewal application: 

(1) Noncompliance by the permittee with any permit 
condition; 

(2) Failure 
relevant 
facts; or 

by the 
facts 

permittee to fully 
or misrepresentation 

disclose all 
of relevant 

(3) A determination that the permitted activity endangers 
human health or the environment. 

d. If the director tentatively decides to terminate a permit, 
the director shall issue notice of intent to terminate. 

History: Effective June 1, 1983; amended effective November 1, 1989. 
General Authority: NDCC 61-28-04, 61 20 86 
Law Implemented: NDCC 61-28-04, 61-28-06 

33-25-01-07. Area permits. 

1. The director may issue a permit on an area basis, rather than 
for each well individually; provided, that the permit is for 
injection wells: 

a. Described and identified by location 
applications, if they are existing wells; 

in permit 

b. Within the same well field, facility site, reservoir, 
project, or similar unit in the same state; 

c. Of similar construction; 

d. Of the same class; 

81 



e. Operated by a single owner or operator; and 

f. Used to inject other than hazardous waste. 

2. Area permits shall specify: 

a. The area within which 
authorized; and 

underground injections are 

b. The requirements for construction, monitoring, reporting, 
operation, and abandonment for all wells authorized by the 
permit. 

3. The area permit may authorize the permittee to construct and 
operate, convert, or plug and abandon wells within the permit 
area, provided: 

a. The permittee notifies the director at such time as the 
permit requires; 

b. The additional well meets the area permit criteria; and 

c. The cumulative effects of drilling and operation of 
additional injection wells are acceptable to the director. 

4. If the director determines that any additional well does not 
meet the area permit requirements, the director may modify or 
terminate the permit or take enforcement action. 

5. If the director determines the cumulative effects are 
unacceptable, the permit may be modified. 

History: Effective June 1, 1983. 
General Authority: NOCC 61-28-04, 61 20 06 
Law Implemented: NDCC 61-28-04, 61-28-06 

33-25-01-10. Conditions applicable to all permits. 

1. The general conditions contained in 40 CFR ~ 144.51 apply 
to Class I and V underground injection control permits. All 
conditions shall be incorporated into the permits, either 
expressly or by reference. 

2. A permittee may not commence injection into a new injection 
well until: 

a. Construction is complete; 

b. The permittee has submitted notice to the director that 
construction is complete; and 
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3. 

c. The director has inspected or reviewed the new injection 
well and finds it in compliance with the permit, or the 
permittee has not received notice from the director of 
intent to inspect within thirteen days of the permittee's 
completion notice. 

The director shall impose on a case-by-case basis such 
additional conditions as are necessary to prevent the 
migration of fluids into underground sources of drinking 
water. 

4. The permit shall require the permittee to maintain financial 
responsibility and resources to close, plug, and abandon the 
underground injection operation in a manner prescribed by the 
director. The permittee must show evidence of financial 
responsibility to the director by the submission of surety 
bond, or other adequate assurance, such as financial 
statements or other materials acceptable to the director. 
Operators of Class I hazardous waste injection wells must 
maintain the resources to close, plug, or abandon the well and 
for postclosure care pursuant to 40 CFR 144 subpart F and 40 
CFR 146.71 and 146.72. 

5. The permittee shall retain all records concerning the nature 
and composition of injected fluids until three years after 
completion of plugging and abandonment of the well. 

6. The following information shall be reported within twenty-four 
hours: 

a. Any monitoring or other information which indicates that 
any contaminant may cause an endangerment to an 
underground source of drinking water. 

b. Any noncompliance with a permit condition or malfunction 
of the injection system which may cause fluid migration 
into or between underground sources of drinking water. 

History: Effective June 1, 1983; amended effective November 1, 1989. 
General Authority: NDCC 23-20.3-03, 61-28-04, 61-28.1-03 
Law Implemented: NDCC 23-20.3-03, 61-28-04, 61-28.1-03 

33-25-01-11. Technical requirements. 

1. Construction requirements. 

a. (1) Existing wells shall 
construction requirements 
according to a compliance 
permit condition. 

83 

achieve compliance with 
prior to permitting or 
schedule established as a 



(2) New injection wells shall submit plans for testing, 
drilling, and construction as part of the permit 
application. 

(3) New injection wells shall 
construction requirements 
injection operations. 

be in 
prior 

compliance with 
to commencing 

(4) Changes in construction plans require approval of the 
director. 

b. Class I well construction shall conform to the 
requiremen~contained in 40 CFR 146.12 (nonhazardous 
waste injection wells) or 40 CFR 146.65 (hazardous waste 
injection wells). 

2. Corrective action. 

a. Applicants for Class I nonhazardous waste injection well 
permits shall identify all known wells which penetrate the 
injection zone within the area of review. 

b. For we-H-s ±n the a-r-ea: c-f teview wh±eh are imptope:r:ly 
sealed. completed, o-r abandoned, the applicant sha±± rl'S'O' 
snbmit a: pTa:n consisting c-f 'S'ttC'h: 'St-eps o-r modifications as 
are necessaty t"C7 pteuenl: move111ent c-f fltt±d: ±nt"C7 an 
undetgronnd sotttce c-f dtinking watet. Applicants for 
Class I hazardous waste injection well permits are subject 
to the corrective action requirements of 40 CFR 146.64 and 
shall as part of the permit application submit a plan to 
the director outlining the protocol used to: 

(1) Identify all wells penetrating the confining zone or 
injection zone within the area of review; and 

(2) Determine whether wells are adequately completed or 
plugged. 

c. All Class I injection wells are subject to the following: 

(1) For wells in the area of review which are improperly 
sealed, completed, or abandoned, the applicant shall 
also submit a corrective action plan consisting of 
such steps or modifications as are necessary to 
prevent movement of fluid into an underground source 
of drinking water. 

The director's review of 
action~ shall consider 
criteria and factors: 

the pTa:n far corrective 
all of the following 

+++ ~ Toxicity and volume of the injected fluid. 
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+e+ i£2 Toxicity of native fluids or byproducts of 
injection. 

+57~ Potentially affected population. 

+4+ {22 Geology. 

+5+ ~ Hydrology. 

+&+ ifl History of the injection operation. 

+Tt {g2 Completion and plugging records. 

+&+ {b2 Abandonment procedures in effect at the time the 
well was abandoned. 

+9+ ill Hydraulic connections with an underground source 
of drinking water. 

d7 {12 Where the corrective action plan is adequate, the 
director shall incorporate the plan into the permit 
as a condition. 

e7 (12 Where the corrective action plan is inadequate, the 
director shall: 

+++ ~ Require the applicant to revise the plan; 

+e+ i£2 Prescribe a corrective action plan as a permit 
condition; or 

+57 ~ Deny the permit. 

£7 ~ Permits for existing injection wells that require 
corrective action shall include a compliance schedule 
requiring corrective action as soon as possible. 

g7 i§2 New injection wells may not be permitted .until all 
required corrective action has been taken. 

h7 ill The director may require as a permit condition that 
injection.pressure be so limited that pressure in the 
injection zone does not exceed hydrostatic pressure 
at the site of an improperly completed or abandoned 
well within the area of review. This pressure 
limitation shall satisfy the corrective action 
requirement. Alternatively, such injection pressure 
limitation can be part of a compliance schedule and 
last until all other required corrective action has 
been taken. 

3. All Class I hazardous waste injection wells must be sited in 
accordance with 40 CFR 146.62. 
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4. Operating, monitoring and reporting requirements for Class I 
wells shall at a minimum include the items contained in 
40 CFR 146.13 (for nonhazardous waste injection wells) or 40 
CFR 146.67, 146.68, and 146.69 (for hazardous waste injection 
we 11 s). 

~ 5. In authorizing a new Class I well, the director shall require 
the submission of all the information specified in 
40 CFR 144.31 and 146.14. For an e.dsting 01:' contJetted 
€-3:-a-s-s f- weH-r the d it ector may re±y on the ex is t ing permit 
fii-e £or tho-se -items 'O'f info rma: t ion ttra:t are cnrr en t and 
accurate (for nonhazardous waste injection wells) or 40 CFR 
144.31, 146.70(a), 146.7l(a), and 146.72(a) (for hazardous 
waste injection wells). 

57 6. Prior to granting approval for the operation of a Class I 
well, the operator shall submit for review by the director 
'ShaH consider the information listed in 40 CFR 146.14(b) (for 
nonhazardous waste injection wells) or 40 CFR 146.66 and 
146.70(b) (for hazardous waste injection wells). 

History: Effective June 1, 1983; amended effective November 1, 1989. 
General Authority: NDCC 23-20.3-03, 61-28-04, 61-28.1-03 
Law Implemented: NDCC 23-20.3-03, 61-28-04, 61-28.1-03 

33-25-01-12. Plugging and abandonment. 

1. Any Class I permit shall include, and any Class V permit may 
include, a plan for plugging and abandonment which shall be 
incorporated into the permit as a condition to ensure that 
movement of fluids either into an underground source of 
drinking water or between underground sources of drinking 
water is not allowed. 

2. Temporary intermittent cessation of injection operations is 
not abandonment. 

3. The permittee shall notify the director at such times as the 
permit requires before conversion or abandonment of the well 
or in the case of area permits before closure of the project. 

4. Prior to granting approval for plugging and abandonment of a 
Class I well, the director shall consider the plan submitted 
by the operator which contains the information listed in 
40 CFR 146.14(c) (for nonhazardous waste injection wells) or 
40 CFR 146.71(a)(4) and 146.72(a) (for hazardous waste 
injection wells). 

History: Effective June 1, 1983; amended effective November 1, 1989. 
General Authority: NDCC 23-20.3-03, 61-28-04, 61-28.1-03 
Law Implemented: NDCC 23-20.3-03, 61-28-04, 61-28.1-03 
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33-25-01-13. Mechanical integrity. A permit £or any €±1!-s-s -f W"e"H 
o-r injection project wh±ch beks mechanical integrity sh-aTl- include, -and 
£or any e±-a-s-s V W"e"H may include, a condition prohibiting injection 
operations ttrtt-±r tire permittee 'Shows t-o t+re satisfaction o-f t+re director 
t2Ttder ~erR 1~6.88 that the wel-l- ha-s mechanical integrity. 

1. A permit for any Class I well shall include, and for any 
Class V well may include, a condition prohibit i ng injection 
operations until the permittee shows to the satisfaction of 
the director that the well has mechanical integrity . 

2. An injection well has mechanical integrity if: 

a . There is no significant leak in the casing, tub i ng , or 
packer; and 

b. There is no signif icant fluid movement into an underground 
source of drinking water through vertical channels 
adjacent to the injection well bore . 

3. The mechanical integrity of a Class I nonhazardous waste wel l 
must be demonstrated using the methods listed in 40 CFR 
146 .8(b), (c), (d), and (e). The director may also allow the 
use of a radioactive tracer survey (timed run method) for 
detecting leaks in the tubing, casing, or packer and for 
demonstrating the absence of fluid movement behind the cas i ng 
(where the injection zone immediately underlies the lowermost 
underground source of drinking water on a case-by-case basis) ; 

4. The mechanical integrity of a Class I hazardous waste 
i njection as defined by 40 CFR 146.8 must be demonstrated as 
established by 40 CFR 146.68(d); and 

5. The mechanical integrity of a Class I nonhazardous waste 
injection well must be demonstrated at least once every five 
years and whenever there has been a well workover. 

History : Effective June 1, 1983; amended effective November 1, 1989 . 
General Authority: NDCC 23-30 . 3-03, 61-28-04, 61-28 . 1-03 
Law Implemented: NDCC 23-20 . 3-03, 61-28-04, 61-28.1-03 

33-25-01-14. Area of review. The area of review for each 
in j ection well or each field, project, or area of the state shall be 
determined according to 40 CFR 1~6 . 86 146 . 6 (for nonhazardous waste 
injection wells) or 40 CFR 146 . 63 (for hazardous waste injection wells). 

History: Effective June 1, 1983; amended effective November 1, 1989 . 
General Authority: NDCC 23-20.3-03, 61-28-04 
Law Implemented: NDCC 23-20.3-03, 61-28-04 

33-25-01-15. Schedules of compliance. 

87 



1. The compliance schedule of a Class I nonhazardous waste 
injection well or a Class V injection well must require 
compliance as soon as possible, and not later than three years 
after the effective date of the permit. 

2. If the schedule of compliance is for more than one year, then 
interim requirements and completion dates (not to exceed one 
year) must be incorporated into the compliance schedule and 
permit. 

3. No later than thirty days following each interim and final 
date, the permittee shall submit progress reports to the 
director. 

4. No owner or operator of a Class I hazardous waste injection 
well may begin injection until all corrective action as 
required in 40 CFR 146.64 has been taken. 

History: Effective June 1, 1983; amended effective November 1, 1989. 
General Authority: NDCC 23-20.3-03, 61-28-04, 61-28.1-03 
Law Implemented: NDCC 23-20.3-03, 61-28-04, 61-28.1-03 

33-25-01-17. Requirements for hazardous waste injection wells. 
The owner or operator of all wells injecting hazardous waste shall 
comply with the requirements for hazardous waste management facilities 
as specified in 40 CFR 122.~5 144.14, 146 subpart G, and 148. 

History: Effective June 1, 1983; amended effective November 1, 1989. 
General Authority: NDCC 23-20.3-04, 23-20.3-05, 61-28-04 
Law Implemented: NDCC 23-20.3-04, 23-20.3-05, 61-28-04 

33-25-01-18. Class IV wells. All Class IV wells are prohibited 
except wells used to inject contaminated ground water that has been 
treated and is being injected into the same formation from which it was 
drawn if such injection is approved by the director in accordance with 
40 CFR 144.13(c). 

History: Effective June 1, 1983; amended effective November 1, 1989. 
General Authority: NDCC 61-28-04 
Law Implemented: NDCC 61-28-04, 61-28-06 
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DECEMBER 1989 

STAFF COMMENT: Chapter 33-24-08 contains all new material but is not 
underscored so as to improve readability. 

CHAPTER 33-24-08 
TECHNICAL STANDARDS AND CORRECTIVE ACTION REQUIREMENTS 

FOR OWNERS AND OPERATORS OF UNDERGROUND STORAGE TANKS 

Section 
33-24-08-01 

33-24-08-02 

33-24-08-03 

33-24-08-04 
33-24-08-05 
33-24-08-06 
33-24-08-07 
33-24-08-08 
33-24-08-09 
33-24-08-10 

33-24-08-11 

33-24-08-12 
33-24-08-13 
33-24-08-14 
33-24-08-15 
33-24-08-16 
33-24-08-17 
33-24-08-18 
33-24-08-19 
33-24-08-20 

Applicability (Technical Standards and 
Corrective Action) 

Interim Prohibition for Deferred Underground 
Storage Tank Systems 

Definitions (Technical Standards and 
Corrective Action) 

[Reserved] 
[Reserved] 
[Reserved] 
[Reserved] 
[Reserved] 
[Reserved] 
Performance Standards for New Underground 

Storage Tank Systems 
Upgrading of Existing Underground Storage 

Tank Systems 
Notification Requirements 
[Reserved] 
[Reserved] 
[Reserved] 
[Reserved] 
[Reserved] 
[Reserved] 
[Reserved] 
Spi 11 and Overfi 11 Control 

89 



33-24-08-21 
33-24-08-22 
33-24-08-23 
33-24-08-24 
33-24-08-25 
33-24-08-26 
33-24-08-27 
33-24-08-28 
33-24-08-29 
33-24-08-30 

33-24-08-31 

33-24-08-32 

33-24-08-33 
33-24-08-34 
33-24-08-35 
33-24-08-36 
33-24-08-37 
33-24-08-38 
33-24-08-39 
33-24-08-40 
33-24-08-41 
33-24-08-42 
33-24-08-43 
33-24-08-44 
33-24-08-45 
33-24-08-46 
33-24-08-47 
33-24-08-48 
33-24-08-49 
33-24-08-50 

33-24-08-51 
33-24-08-52 
33-24-08-53 
33-24-08-54 
33-24-08-55 
33-24-08-56 
33-24-08-57 
33-24-08-58 
33-24-08-59 
33-24-08-60 
33-24-08-61 
33-24-08-62 
33-24-08-63 

33-24-08-64 
33-24-08-65 
33-24-08-66 
33-24-08-67 

Operation and Maintenance of Corrosion Protection 
Compatibility 
Repairs Allowed 
Reporting and Recordkeeping 
[Reserved] 
[Reserved] 
[Reserved] 
[Reserved] 
[Reserved] 
General Release Detection Requirements for All 

Underground Storage Tank Systems 
Release Detection Requirements for Petroleum 

Underground Storage Tank Systems 
Release Detection Requirements for Hazardous 

Substance Underground Storage Tank Systems 
Methods of Release Detection for Tanks 
Methods of Release Detection for Piping 
Release Detection Recordkeeping 
[Reserved] 
[Reserved] 
[Reserved] 
[Reserved] 
Reporting of Suspected Releases 
Investigation Due to Offsite Impacts 
Release Investigation and Confirmation Steps 
Reporting and Cleanup of Spills and Overfills 
[Reserved] 
[Reserved] 
[Reserved] 
[Reserved] 
[Reserved] 
[Reserved] 
General Release Response and Corrective Action 

for Underground Storage Tank Systems Containing 
Petroleum or Hazardous Substances 

Initial Response 
Initial Abatement Measures and Site Check 
Initial Site Characterization 
Free Product Removal 
Investigations for Soil and Ground Water Cleanup 
Corrective Action Plan 
Public Participatio~ 
[Reserved] 
[Reserved] 
Temporary Closure 
Permanent Closure and Changes in Service 
Assessing the Site at Closure or Change in Service 
Applicability to Previously Closed Underground 

Storage Tank Systems 
Closure Records 
[Reserved] 
[Reserved] 
[Reserved] 
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33-24-08-68 
33-24-08-69 
33-24-08-70 
33-24-08-71 
33-24-08-72 
33-24-08-73 
33-24-08-74 
33-24-08-75 
33-24-08-76 
33-24-08-77 
33-24-08-78 
33-24-08-79 
33-24-08-80 
33-24-08-81 
33-24-08-82 
33-24-08-83 

33-24-08-84 
33-24-08-85 
33-24-08-86 
33-24-08-87 
33-24-08-88 
33-24-08-89 
33-24-08-90 
33-24-08-91 
33-24-08-92 
33-24-08-93 
33-24-08-94 

33-24-08-95 

33-24-08-96 
33-24-08-97 
33-24-08-98 
33-24-08-99 
33-24-08-100 

33-24-08-101 

33-24-08-102 

[Reserved] 
[Reserved] 
[Reserved] 
[Reserved] 
[Reserved] 
[Reserved] 
[Reserved] 
[Reserved] 
[Reserved] 
[Reserved] 
[Reserved] 
[Reserved] 
Applicability (Financial Responsibility) 
Financial Responsibility Compliance Dates 
Definitions (Financial Responsibility) 
Amount and Scope of Required Financial 

Responsibi 1 ity 
Allowable Mechanisms and Combinations of Mechanisms 
Financial Test of Self-Insurance 
Guarantee 
Insurance and Risk Retention Group Coverage 
Surety Bond 
Letter of Credit 
[Reserved] 
State Fund or Other State Assurance [Reserved] 
Trust Fund 
Standby Trust Fund 
Substitution of Financial Assurance Mechanisms 

by Owner or Operator 
Cancellation or Nonrenewal by a Provider of 

Financial Assurance 
Reporting by Owner or Operator 
Recordkeeping 
Drawing on Financial Assurance Mechanisms 
Release from Requirements 
Bankruptcy or Other Incapacity of Owner or Operator 

or Provider of Financial Assurance 
Replenishment of Guarantees, Letters of Credit or 

Surety Bonds 
Suspension of Enforcement [Reserved] 

33-24-08-01. Applicability (technical standards and corrective 
action). 

1. The requirements of this chapter apply to all owners and 
operators of an underground storage tank system as defined in 
section 33-24-08-03, except as otherwise provided in 
subsections 2, 3, and 4. Any underground storage tank system 
listed in subsection 3 must meet the requirements of section 
33-24-08-02. 
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2. The following underground storage tank systems are excluded 
from the requirements of this chapter: 

a. Any underground storage tank system holding hazardous 
wastes listed or identified under North Dakota Century 
Code chapter 20-20.3, or a mixture of such hazardous waste 
and other regulated substances; 

b. Any wastewater treatment tank system that is part of a 
wastewater treatment facility regulated under section 402 
or 307(b) of the Clean Water Act; 

c. Equipment or machinery that contains regulated substances 
for operational purposes such as hydraulic lift tanks and 
electrical equipment tanks; 

d. Any underground storage tank system whose capacity is one 
hundred ten gallons [416.39 liters] or less; 

e. Any underground storage tank system that contains a de 
minimus concentration of regulated substances; or 

f. Any emergency spill or overflow containment underground 
storage tank system that is expeditiously emptied after 
use. 

3. Deferrals. Sections 33-24-08-10 through 33-24-08-43 and 
sections 33-24-08-60 through 33-24-08-64 do not apply to any 
of the following types of underground storage tank systems: 

a. Wastewater treatment tank systems; 

b. Any underground storage tank systems containing 
radioactive material that are regulated under the Atomic 
Energy Act of 1954 [42 U.S.C. 2011 and following]; 

c. Any underground storage tank system that is part of an 
emergency generator system at nuclear power generation 
facilities regulated by the nuclear regulatory commission 
under 10 CFR part 50, appendix A; 

d. Airport hydrant fuel distribution systems; and 

e. Underground storage tank systems with field-constructed 
tanks. 

4. Deferrals. Sections 33-24-08-30 through 33-24-08-35 do not 
apply to any underground storage tank system that stores fuel 
solely for use by emergency power generators. 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 
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33-24-08-02. Interim prohibition for deferred underground storage 
tank systems. 

1. No person may install an underground storage tank system 
listed in subsection 3 of section 33-24-08-01 for the purpose 
of storing regulated substances unless the underground storage 
tank system (whether of single-wall or double-wall 
construction): 

a. Will prevent releases due to corrosion or structural 
failure for the operational life of the underground 
storage tank system; 

b. Is cathodically protected against corrosion, constructed 
of noncorrodible material, steel clad with a noncorrodible 
material, or designed in a manner to prevent the release 
or threatened release of any stored substance; and 

c. Is constructed or lined with material that is compatible 
with the stored substance. 

2. Notwithstanding subsection 1, an underground storage tank 
system without corrosion protection may be installed at a site 
that is determined by a corrosion expert not to be corrosive 
enough to cause it to have a release due to corrosion during 
its operating life. Owners and operators must maintain 
records that demonstrate compliance with the requirements of 
this subsection for the remaining life of the tank. (NOTE: 
The National Association of Corrosion Engineers Standard 
RP-02-85, 11 Contro 1 of Extern a 1 Corrosion on Meta 11 i c Buried, 
Partially Buried, or Submerged Liquid Storage Systems, 11 may be 
used as guidance for complying with this subsection.) 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NOCC 23-20.3-04.1 

33-24-08-03. 
action). 

Definitions (technical standards and corrective 

1. 11 Aboveground release 11 means any release to the surface of the 
land or to surface water. This includes, but is not limited 
to, releases from the aboveground portion of an underground 
storage tank system and aboveground releases associated with 
overfills and transfer operations as the regulated substance 
moves to or from an underground storage tank system. 

2. 11 Ancillary equipment 11 means any devices including, but not 
limited to, such devices as piping, fittings, flanges, valves, 
and pumps used to distribute, meter, or control the flow of 
regulated substances to and from an underground storage tank. 
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3. 11 Belowground release 11 means any release to the subsurface of 
the land and the ground water. This includes, but is not 
limited to, releases from the belowground portions of an 
underground storage tank system and belowground releases 
associated with overfills and transfer operations as the 
regulated substance moves to or from an underground storage 
tank. 

4. 11 Beneath the surface of the ground 11 means beneath the ground 
surface or otherwise covered with earthen materials. 

5. 11 Cathodic protection 11 is a technique to prevent corrosion of a 
metal surface by making that surface the cathode of an 
electrochemical cell. For example, a tank system can be 
cathodically protected through the application of either 
galvanic anodes or impressed current. 

6. 11 Cathodic protection tester 11 means a person who can 
demonstrate an understanding of the principles and 
measurements of all common types of cathodic protection 
systems as applied to buried or submerged metal p1p1ng and 
tank systems. At a minimum, such persons must have education 
and experience in soil resistivity, stray current, 
structure-to-soil potential, and component electrical 
isolation measurements of buried metal piping and tank 
systems. 

7. 11 CERCLA 11 means the Comprehensive En vi ronmenta 1 Response, 
Compensation and Liability Act of 1980, as amended. 

8. 11 Compatible 11 means the ability of two or more substances to 
maintain their respective physical and chemical properties 
upon contact with one another for the design life of the tank 
system under conditions likely to be encountered in the 
underground storage tank. 

9. 11 Connected piping 11 means all underground piping including 
valves, elbows, joints, flanges, and flexible connectors 
attached to a tank system through which regulated substances 
flow. For the purpose of determining how much piping is 
connected to any individual underground storage tank system, 
the piping that joins two underground storage tank systems 
should be allocated equally between them. 

10. 11 Consumptive use 11 with respect to heating oil means consumed 
on the premises. 

11. 11 Corrosion expert 11 means a person who, by reason of thorough 
knowledge of the physical sciences and the principles of 
engineering and mathematics acquired by a professional 
education and related practical experience, is qualified to 
engage in the practice of corrosion control on buried or 
submerged piping systems and metal tanks. Such a person must 
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be accredited or certified as being qualified by the national 
association of corro~ion engineers or be a registered 
professional engineer who has certification or licensing that 
includes education and experience in corrosion control of 
buried or submerged metal piping systems and metal tanks. 

12. "Department" means the North Dakota state department of health 
and consolidated laboratories charged with the administration 
and enforcement of this chapter. 

13. "Dielectric material" means a material that does not conduct 
direct electrical current. Dielectric coatings are used to 
electrically isolate underground storage tank systems from the 
surrounding soils. Dielectric bushings are used to 
electrically isolate portions of the underground storage tank 
system (e.g., tank from piping). 

14. "Electrical equipment" means underground equipment that 
contains dielectric fluid that is necessary for the operation 
of equipment such as transformers and buried electrical cable. 

15. "Excavation zone" means the volume containing the tank system 
and backfill material bounded by the ground surface, walls, 
and floor of the pit and trenches into which the underground 
storage tank system is placed at the time of installation. 

16. "Existing tank system" means a tank system used to contain an 
accumulation of regulated substances or for which installation 
has commenced on or before December 22, 1988. Installation is 
considered to have commenced if: 

a. The owner or operator has obtained all federal, state, and 
local approvals or permits necessary to begin physical 
construction of the site or installation of the tank 
system; and if, 

b. Either, (1) a continuous onsite physical construction or 
installation program has begun, or (2) the owner or 
operator has entered into contractual obligations, which 
cannot be canceled or modifed without substantial loss, 
for physical construction at the site or installation of 
the tank system to be completed within a reasonable time. 

17. "Farm tank 11 is a tank located on a tract of land devoted to 
the production of crops or ra1s1ng animals, including fish, 
and associated residences and improvements. A farm tank must 
be located on the farm property. "Farm" includes fish 
hatcheries, rangeland, and nurseries with growing operations. 

18. "Flowthrough process tank" is a tank that forms an integral 
part of a production process through which there is a steady, 
variable, recurring, or intermittent flow of materials during 
the operation of the process. Flowthrough process tanks do 
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not include tanks used for the storage of materials prior to 
their introduction into the production process or for the 
storage of finished products or byproducts from the production 
process. 

19. "Free product" refers to a regulated substance that is present 
as a nonaqueous phase liquid (e.g., liquid not dissolved in 
water). 

20. "Gathering lines" means any pipeline, equipment, facility, or 
building used in the transportation of oil or gas during oil 
or gas production or gathering operations. 

21. "Hazardous substance underground storage tank system" means an 
underground storage tank system that contains a hazardous 
substance defined in section 101(14) of the Comprehensive 
Environmental Response, Compensation and Liability Act of 1980 
(but not including any substance regulated as a hazardous 
waste under subtitle C) or any mixture of such substances and 
petroleum, and which is not a petroleum underground storage 
tank system. 

22. "Heating oil 11 means petroleum that is No. 1' No. 2' 
No. 4-light, No. 4-heavy, No. S-light, No. 5-heavy, and No. 6 
technical grades of fuel 0 i 1 ; other residual fuel 0 i 1 s 
(including navy special fuel oil and bunker c); and other 
fuels when used as substitutes for one of these fuel oils. 
Heating oil is typically used in the operation of heating 
equipment, boilers, or furnaces. 

23. "Hydraulic lift tank" means a tank holding hydraulic fluid for 
a closed-loop mechanical system that uses compressed air or 
hydraulic fluid to operate lifts, elevators, and other similar 
devices. 

24. "Liquid trap 11 means sumps, well cellars, and other traps used 
in association with oil and gas production, gathering, and 
extraction operations (including gas production plants), for 
the purpose of collecting oil, water, and other liquids. 
These liquid traps may temporarily collect liquids for 
subsequ~nt disposition or reinjection into a production or 
pipeline stream, or may collect and separate liquids from a 
gas stream. 

25. 11 Maintenance 11 means the normal operational upkeep to prevent 
an underground storage tank system from releasing product. 

26. "Motor fuel 11 means petroleum or a petroleum-based substance 
that is motor gasoline, aviation gasoline, No. 1 or No. 2 
diesel fuel, or any grade of gasohol, and is typically used in 
the operation of a motor engine. 
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27. "New tank system" means 
contain an accumulation of 
installation has commenced 
"existing tank system".) 

a tank system that will be used to 
regulated substances and for which 
after December 22, 1988. (See also 

28. "Noncommercial purposes" with respect to motor fuel means not 
for resale. 

29. "On the premises where stored" with respect to heating oi 1 
means underground storage tank systems located on the same 
property where the stored heating oil is used. 

30. "Operational life" refers to the period beginning when 

31. 

installation of the tank system has commenced until the time 
the tank system is properly closed under sections 33-24-08-60 
through 33-24-08-64. 

"Operator" means any person in control 
responsibility for, the daily operation of 
storage tank system. 

of, 
the 

or having 
underground 

32. "Overfill release" is a release that occurs when a tank is 
filled beyond its capacity, resulting in a discharge of the 
regulated substance to the environment. 

33. "Owner" means: 

34. 

a. In the case of an underground storage tank system in use 
on November 8, 1984, or brought into use after that date, 
any person who owns an underground storage tank system 
used for storage, use, or dispensing of regulated 
substances; and 

b. In the case of any underground storage tank system in use 
before November 8, 1984, but no longer in use on that 
date, any person who owned such underground storage tank 
immediately before the discontinuation of its use. 

"Person" means an individual, trust, firm, joint stock 
company, federal agency, corporation, state, municipality, 
commission, po 1 it i ca 1 subdivision of a state, or any 
interstate body. "Person" also includes a consortium, a joint 
venture, a commercial entity, and the United States 
government. 

35. "Petroleum underground storage tank system" means an 
underground storage tank system that contains petroleum or a 
mixture of petroleum with de minimus quantities of other 
regulated substances. Such systems include those containing 
motor fuels, jet fuels, distillate fuel oils, residual fuel 
oils, lubricants, petroleum solvents, and used oils. 
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36. 11 Pipe 11 or 11 piping 11 means a hollow cylinder or tubular conduit 
that is constructed of nonearthen materials. 

37. 11 Pipeline facilities (including gathering lines) 11 are new and 
existing pipe rights of way and any associated equipment, 
facilities, or buildings. 

38. 11 Regulated substance 11 means: 

a. Any substance defined in section 101(14) of the 
Comprehensive Environmental Response, Compensation and 
Liability Act (CERCLA) of 1980 (but not including any 
substance regulated as a hazardous waste under North 
Dakota Century Code chapter 23-20.3; and 

b. Petroleum, including crude oil or any fraction thereof 
that is liquid at standard conditions of temperature and 
pressure (sixty degrees Fahrenheit [10 degrees Celsius] 
and fourteen and seven-tenths pounds per square inch 
[101.3 kilopascals] absolute). The term 11 regulated 
substance 11 includes, but is not limited to, petroleum and 
petroleum-based substances comprised of a complex blend of 
hydrocarbons derived from crude oil through processes of 
separation, conversion, upgrading, and finishing, such as 
motor fuels, jet fuels, distillate fuel oils, residual 
fuel oils, lubricants, petroleum solvents, and used oils. 

39. 11 Release 11 means any spilling, leaking, emitting, discharging, 
escaping, leaching, or disposing from an underground storage 
tank into ground water, surface water, or subsurface soils. 

40. 11 Release detection 11 means determining whether a release of a 
regulated substance has occurred from the underground storage 
tank system into the environment or into the interstitial 
space between the underground storage tank system and its 
secondary barrier or secondary containment around it. 

41. 11 Repair 11 means to restore a tank or underground storage tank 
system component that has caused a release of product from the 
underground storage tank system. 

42. 11 Residential tank 11 is a tank located on property used 
primarily for dwelling purposes. 

43. 11 SARA 11 means the Superfund Amendments and Reauthorization Act 
of 1986. 

44. 11 Septic tank 11 is a watertight covered receptacle designed to 
receive or process, through liquid separation or biological 
digestion, the sewage discharged from a building sewer. The 
effluent from such receptacle is distributed for disposal 
through the soil and settled solids and scum from the tank are 
pumped out periodically and hauled to a treatment facility. 
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45. 11 Storm water or wastewater collection system11 means piping, 
pumps, conduits, and any other equipment necessary to collect 
and transport the flow of surface water runoff resulting from 
precipitation, or domestic, commercial, or industrial 
wastewater to and from retention areas or any areas where 
treatment is designated to occur. The collection of storm 
water and wastewater does not include treatment except where 
incidental to conveyance. 

46. 11 Surface impoundment 11 is a natural topographic depression, 
manmade excavation, or diked area formed primarily of earthen 
materials (although it may be lined with manmade materials) 
that is not an injection well. 

47. 11 Tank11 is a stationary device designed to contain an 
accumulation of regulated substances and constructed of 
nonearthen materials (e.g., concrete, steel, plastic) that 
provide structural support. 

48. 11 Underground area 11 means an underground room, such as a 
basement, cellar, shaft, or vault, providing enough space for 
physical inspection of the exterior of the tank situated on or 
above the surface of the floor. 

49. 11 Underground release 11 means any belowground release. 

50. 11 Underground storage tank 11 means any one or combination of 
tanks (including underground pipes connected thereto) that is 
used to contain an accumulation of regulated substances, and 
the volume of which (including the volume of underground pipes 
connected thereto) is ten percent or more beneath the surface 
of the ground. This term does not include any: 

a. Farm or residential tank of one thousand one hundred 
gallons [4163.94 liters] or less capacity used for storing 
motor fuel for noncommercial purposes; 

b. Tank used for storing heating oil for consumptive use on 
the premises where stored; 

c. Septic tank; 

d. Pipeline facility (including gathering lines) regulated 
under: 

(i) The Natural Gas Pipeline Safety Act of 1968 [49 
U.S.C. App. 1671, et seq.]; 

(2) The Hazardous Liquid Pipeline Safety Act of 1979 [49 
U.S.C. App. 2001, et seq.]; or 

(3) Which is an intrastate pipeline facility regulated 
under state laws comparable to the provisions of the 
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51. 

law referred to in paragraph 1 or 2 of this 
subdivision; 

e. Surface impoundment, pit, pond, or lagoon; 

f. Storm water or wastewater collection system; 

g. Flowthrough process tank; 

h. Liquid trap or associated gathering lines directly related 
to oil or gas production and gathering operations; or 

i. Storage tank situated in an underground area (such as a 
basement, cellar, mineworking, drift, shaft, or tunnel) if 
the storage tank is situated upon or above the surface of 
the floor. 

The term 11 underground storage tank 11 does not include any pipes 
connected to any tank which is described in subdivisions a 
through i on this subsection. 

"Underground 
underground 
underground 
any. 

storage tank system" or "tank system" means an 
storage tank, connected underground piping, 
ancillary equipment, and containment system, if 

52. "Upgrade" means the addition or retrofit of some systems such 
as cathodic protection, lining, or spill and overfill controls 
to improve the ability of an underground storage tank system 
to prevent the release of product. 

53. "Wastewater treatment tank" means a tank that is designed to 
receive and treat an influent wastewater through physical, 
chemical, or biological methods. 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 

33-24-08-04. [Reserved] 

33-24-08-05. [Reserved] 

33-24-08-06. [Reserved] 

33-24-08-07. [Reserved] 

33-24-08-08. [Reserved] 
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33-24-08-09. [Reserved] 

33-24-08-10. Performance standards for new underground storage 
tank systems. In order to prevent releases due to structural failure, 
corrosion, or spills and overfills for as long as the underground 
storage tank system is used to store regulated substances, all owners 
and operators of new underground storage tank systems must meet the 
following requirements: 

1. Tanks. Each tank must be properly designed and constructed, 
and any portion underground that routinely contains product 
must 'be protected from corrosion, in accordance with a code of 
practice developed by a nationally recognized association or 
independent testing laboratory as specified below: 

a. The tank is constructed of fiberglass-reinforced plastic 
(NOTE: The following industry codes may be used to comply 
with this subdivision: Underwriters Laboratory Standard 
1316, 11 Standard for Glass-Fiber-Reinforced Plastic 
Underground Storage Tanks for Petro 1 eum Products 11

; 

Underwriters Laboratories of Canada CAN4-S615-M83, 
11 Standard for Reinforced Plastic Underground Tanks for 
Petroleum Products 11

; or American Society of Testing and 
Materials Standard 04021-86, 11 Standard Specification for 
Glass-Fiber-Reinforced Polyester Underground Petroleum 
Storage Tanks. 11

); 

b. The tank is constructed of steel and cathodically 
protected in the following manner: 

(1) The tank is coated with a suitable dielectric 
material; 

(2) Field-installed cathodic protection systems are 
designed by a corrosion expert; 

(3) Impressed current systems are designed to allow 
determination of current operating status as required 
in subsection 3 of section 33-24-08-21; and 

(4) Cathodic protection systems are operated and 
maintained in accordance with section 33-24-08-21 or 
according to guidelines established by the department 
(NOTE: The following codes and standards may be used 
to comply with this subdivision: Steel Tank 
Institute 11 Specification for STI-P3 System of 
External Corrosion Protection of Underground Steel 
Storage Tanks 11

; Underwriters Laboratories Standard 
1746, 11 Corrosion Protection Systems for Underground 
Storage Tanks 11

; Underwriters Laboratories of Canada 
CAN4-S603-M85, 11 Standard for Steel Underground Tanks 
for Flammable and Combustible Liquids 11

, and 
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CAN4-G03.1-M85, "Standard for Galvanic Corrosion 
Protection Systems for Underground Tanks for 
Flammable and Combustible Liquids", and 
CAN4-S631-M84, "Isolating Bushings for Steel 
Underground Tanks Protected with Coatings and 
Galvanic Systems"; or National Association of 
Corrosion Engineers Standard RP-02-85, 11 Control of 
External Corrosion on Metallic Buried, Partially 
Buried, or Submerged Liquid Storage Systems", and 
Underwriters Laboratories Standard 58, 11 Standard for 
Steel Underground Tanks for Flammable and Combustible 
Liquids 11

.); 

c. The tank is constructed of a 
steel-fiberglass-reinforced-plastic composite (NOTE: The 
following industry codes may be used to comply with this 
subdivision: Underwriters Laboratories Standard 1746, 
11 Corrosion Protection Systems for Underground Storage 
Tanks 11

, or the Association for Composite Tanks ACT-100, 
11 Specification for the Fabrication of FRP Clad Underground 
Storage Tanks 11

.) 

d. The tank is constructed of metal without additional 
corrosion protection measures provided that: 

(1) The tank is installed at a site that is determined by 
a corrosion expert not be corrosive enough to cause 
it to have a release due to corrosion during its 
operating life; and 

(2) Owners and operators maintain records that 
demonstrate compliance with the requirements of 
paragraph 1 of this subdivision for the remaining 
life of the tank; or 

e. The tank construction and corrosion protection are 
determined by the department to be designed to prevent the 
release or threatened release of any stored regulated 
substance in a manner that is no less protective of human 
health and the environment than subdivisions a through d. 

2. Piping. The p1p1ng that routinely contains regulated 
substances and is in contact with the ground must be properly 
designed, constructed, and protected from corrosion in 
accordance with a code of practice developed by a nationally 
recognized association or independent testing laboratory as 
specified below: 

a. The piping is constructed of fiberglass-reinforced plastic 
(NOTE: The following codes and standards may be used to 
comply with this subdivision: Underwriters Laboratories 
Subject 971, 11 UL Listed Non-Meta 1 Pi pe 11

; Underwriters 
Laboratories Standard 567, 11 Pipe Connectors for Flammable 
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and Combustible and LP Gas 11
; Underwriters Laboratories of 

Canada Guide ULC-107, 11 Glass Fiber Reinforced Plastic Pipe 
and Fittings for Flammable Liquids 11

; and Underwriters 
Laboratories of Canada Standard CAN 4-S633-M81, 11 Flexible 
Underground Hose Connectors 11

.) 

b. The p1p1ng is constructed of steel and cathodically 
protected in the f9llowing manner: 

(1) The piping is coated with a suitable dielectric 
material; 

(2) Field-installed cathodic protection systems are 
designed by a corrosion expert; 

(3) Impressed current systems are designed to allow 
determination of current operating status as required 
in subsection 3 of section 33-24-08-21; and 

(4) Cathodic protection systems are operated and 
maintained in accordance with section 33-24-08-21 or 
guidelines established by the department (NOTE: The 
following codes and standards may be used to comply 
with this subdivision: National Fire Protection 
Association Standard 30, 11 Flammable and Combustible 
Liquids Code 11

; American Petroleum Institute 
Publication 1615, 11 Installation of Underground 
Petroleum Storage Systems 11

; American Petroleum 
Institute Publication 1632, 11 Cathodic Protection of 
Underground Petroleum Storage Tanks and Piping 
Systems 11

; and National Association of Corrosion 
Engineers Standard RP-01-69, 11 Control of External 
Corrosion on Submerged Metallic Piping Systems 11

.); 

c. The p1p1ng is constructed of metal without additional 
corrosion protection measures provided that: 

(1) The piping is installed at a site that is determined 
by a corrosion expert to not be corrosive enough to 
cause it to have a release due to corrosion during 
its operating life; and 

(2) Owners and operators maintain records that 
demonstrate compliance with the requirements of 
paragraph 1 for the rema1n1ng life of the piping 
(NOTE: National Fire Protection Association 
Standard 30, 11 Flammable and Combustible Liquids 
Code 11

; and National Association of Corrosion 
Engineers Standard RP-01-69, 11 Control of External 
Corrosion on Submerged Metallic Piping Systems 11

, may 
be used to comply with this subdivision.); 
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d. The p1p1ng construction and corrosion protection are 
determined by the department to be designed to prevent the 
release or threatened release of any stored regulated 
substance in a manner that is no less protective of human 
health and the environment than the requirements in 
subdivisions a through c. 

3. Spill and overfill prevention equipment. 

a. Except as provided in subdivision b, to prevent spilling 
and overfilling associated with product transfer to the 
underground storage tank system, owners and operators must 
use the following spill and overfill prevention equipment: 

(1) Spill prevention equipment that will prevent release 
of product to the environment when the transfer hose 
is detached from the fill pipe (for example, a spill 
catchment basin); and 

(2) Overfill prevention equipment that will: 

(a) Automatically 
the tank is no 
full; or 

shut off flow into the tank when 
more than ninety-five percent 

(b) Alert the transfer operator when the tank is no 
more than ninety percent full by restricting the 
flow into the tank or triggering a high-level 
alarm. 

b. Owners and operators are not required to use the spill and 
overfill prevention equipment specified in subdivision a 
if: 

(1) Alternative equipment is used 
the department to be no less 
health and the environment 
specified in paragraphs 1 and 2 

that is determined by 
protective of human 
than the equipment 

of subdivision a; or 

(2) The underground storage tank system is filled by 
transfers of no more than twenty-five gallons [94.63 
liters] at one time~ 

4. Installation. All tanks and piping must be properly installed 
in accordance with a code of practice developed by a 
nationally recognized association or independent testing 
laboratory and in accordance with the manufacturer's 
instructions. 

(NOTE: Tank and p1p1ng system installation practices and 
procedures described in the following codes may be used to 
comply with the requirements of this subsection: American 
Petroleum Institute Publication 1615, "Installation of 
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Underground Petroleum Storage System••; Petroleu~ Equipment 
Institute Publication RP100, 11 Recommended Practices for 
Installation of Underground Liquid Storage Systems 11

; or 
American National Standards Institute Standard 831.3, 
11 Petroleum Refinery Piping 11

, and American National Standards 
Institute Standard 831.4, 11 Liquid Petroleum Transportation 
Piping System11

.) 

5. Certification of installation. All owners and operators must 
ensure that one or more of the following methods of 
certification, testing, or inspection is used to demonstrate 
compliance with subsection 4 by providing a certification of 
compliance on the underground storage tank notification form 
in accordance with section 33-24-08-12: 

a. The installer has been certified by the tank and piping 
manufacturers; 

b. The installer has been certified or licensed by the 
department; 

c. The installation has been inspected and certified by a 
registered professional engineer with education and 
experience in underground storage tank system 
installation; 

d. The installation has been inspected and approved by the 
department; 

e. All work listed in the manufacturer•s installation 
checklists has been completed; or 

f. The owner and operator have complied with another method 
for ensuring compliance with subsection 4 that is 
determined by the department to be no less protective of 
human health and the environment. 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 

33-24-08-11. 
systems. 

Upgrading of existing underground storage tank 

1. Alternatives allowed. Not later than December 22, 1998, all 
existing underground storage tank systems must comply with one 
of the following requirements: 

a. New underground storage tank system performance standards 
~nder section 33-24-08-10; 

b. The upgrading requirements in subsections 2 through 4; or 
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c. Closure requirements under sections 33-24-08-60 through 
33-24-08-64, including applicable requirements for 
corrective action under sections 33-24-08-50 through 
33-24-08-57. 

2. Tank upgrading requirements. Steel tanks must be upgraded to 
meet one of the following requirements in accordance with a 
code of practice developed by a nationally recognized 
association or independent testing laboratory: 

a. Interior lining. 
lining if: 

A tank may be upgraded by internal 

(1) The lining is installed in accordance with the 
requirements of section 33-24-08-23; and 

(2) Within ten years after lining, and every five years 
thereafter, the lined tank is internally inspected 
and found to be structurally sound with the lining 
still performing in accordance with original design 
specifications. 

b. Cathodic protection. A tank may be upgraded by cathodic 
protection if the cathodic protection system meets the 
requirements of paragraphs 2, 3, and 4 of subdivision b of 
subsection 1 of section 33-24-08-10 and the integrity of 
the tank is ensured using one of the following methods: 

(1) The tank is internally inspected and assessed to 
ensure that the tank is structurally sound and free 
of corrosion holes prior to installing the cathodic 
protection system; 

(2) The tank has been installed for less than ten years 
and is monitored monthly for releases in accordance 
with subsections 4 through 8 of section 33-24-08-33; 

(3) The tank has been installed for less than ten years 
and is assessed for corrosion holes by conducting two 
tightness tests that meet the requirements of 
subsection 3 of section 33-24-08-33. The first 
tightness test must be conducted prior to installing 
the cathodic protection system. The second tightness 
test must be conducted between three and six months 
following the first operation of the cathodic 
protection system; or 

(4) The tank is assessed for corrosion holes by a method 
that is determined by the department to prevent 
releases in a manner that is no less protective of 
human health and the environment than paragraphs 1 
through 3. 
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c. Internal lining combined with cathodic protection. A tank 
may be upgraded by both internal lining and cathodic 
protection if: 

(1) The lining is installed in accordance with the 
requirements of section 33-24-08-23; and 

(2) The cathodic protection system meets the requirements 
of paragraphs 2, 3, and 4 of subdivision b of 
subsection 1 of section 33-24-08-10. 

(NOTE: The following codes and standards may be used to 
comply with this section: American Petroleum Institute 
Publication 1631, 11 Recommended Practice for the Interior 
Lining of Existing Steel Underground Storage Tanks 11

; 

National Leak Prevention Association Standard 631, 11 Spill 
Prevention, Minimum 10 Year Life Extension of Existing 
Steel Underground Tanks by Lining Without the Addition of 
Cathodic Protection 11

; National Association of Corrosion 
Engineers Standard RP-02-85, 11 Contro 1 of Extern a 1 
Corrosion on Metallic Buried, Partially Buried, or 
Submerged Liquid Storage Systems 11

; and American Petroleum 
Institute Publication 1632, 11 Cathodic Protection of 
Underground Petroleum Storage Tanks and Piping Systems 11

.) 

3. Piping upgrading requirements. Metal piping that routinely 
contains regulated substances and is in contact with the 
ground must be cathodically protected in accordance with a 
code of practice developed by a nationally recognized 
association or independent testing laboratory and must meet 
the requirements of paragraphs 2, 3, and 4 of subdivision b of 
subsection 2 of section 33-24-08-10. 

(NOTE: The codes and standards listed in the note following 
subdivision b of subsection 2 of section 33-24-08-10 may be 
used to comply with this requirement.) 

4. Spill and overfill prevention equipment. To prevent spilling 
and overfilling associated with product transfer to the 
underground storage tank system, all existing underground 
storage tank systems must comply with new underground storage 
tank system spill and overfill prevention equipment 
requirements specified in subsection 3 of section 33-24-08-10. 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 

33-24-08-12. Notification requirements. 

1. Any owner who brings an underground storage tank system into 
use after May 8, 1986, must within thirty days of bringing 
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such tank into use, submit, in the form prescribed in 
appendix I, a notice of existence of such tank system to the 
department. 

(NOTE: Owners and operators of underground storage tank 
systems that were in the ground on or after May 8, 1986, 
unless taken out of operation on or before January 1, 1974, 
were required to notify the designated state or local agency 
in accordance with the Hazardous and Solid Waste Amendments of 
1984, Public Law 98-616, on a form published by the 
environmental protection agency on November 8, 1985, (50 
federal register 46602) unless notice was given pursuant to 
section 103(c) of the Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980. Owners and operators 
who have not complied with the notification requirements may 
use portions I through VI of the notification form contained 
in appendix I.) 

2. Owners required to submit notices under subsection 1 must 
provide notices to the department for each tank they own. 
Owners may provide notice for several tanks using one 
notification form, but owners who own tanks located at more 
than one place of operation must file a separate notification 
form for each separate place of operation. 

3. Notices required to be submitted under subsection 1 must 
provide all of the information in sections 1 through 9 of the 
prescribed form for each tank for which notice must be given. 

4. All owners and operators of new underground storage tank 
systems must certify in the notification form compliance with 
the following requirements: 

a. Installation of tanks and piping under subsection 5 of 
section 33-24-08-10; 

b. Cathodic protection of steel tanks and piping under 
subsections 1 and 2 of section 33-24-08-10; 

c. Financial responsibility 
through 33-24-08-101; and 

d. Release detection 
33-24-08-32. 

under 

under sections 33-24-08-80 

sections 33-24-08-31 and 

5. Beginning October 24, 1988, any person who sells a tank 
intended to be used as an underground storage tank must notify 
the purchaser of such tank of the owner's notification 
obligations under subsection 1. The form provided in 
appendix II may be used to comply with this requirement. 

6. All owners 
systems must 

and operators 
ensure that 

108 

of 
the 

new underground storage tank 
installer certifies in the 



notification form that the methods used to install the tanks 
and piping complies with the requirements in subsection 4 of 
section 33-24-08-10. 

History: Effective December 1, 1989. 
General Authority: NOCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NOCC 23-20.3-04.1 

(CONTINUED ON NEXT PAGE) 
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33-24-08-13. [Reserved] 

33-24-08-14. [Reserved] 

33-24-08-15. [Reserved] 

33-24-08-16. [Reserved] 

33-24-08-17. [Reserved] 

33-24-08-18. [Reserved] 

33-24-08-19. [Reserved] 

33-24-08-20. Spill and overfill control. 

1. Owners and operators must ensure that releases due to spilling 
or overfilling do not occur. The owner and operator must 
ensure that the volume available in the tank is greater than 
the volume of product to be transferred to the tank before the 
transfer is made and that the transfer operation is monitored 
constantly to prevent overfilling and spilling. 

(NOTE: The transfer procedures described in National Fire 
Protection Association Publication 385 may be used to comply 
with this subsection. Further guidance on spill and overfill 
prevention appears in American Petroleum Institute Publication 
1621, "Recommended Practice for Bulk Liquid Stock Control at 
Retail Outlets", and National Fire Protection Association 
Standard 30, "Flammable and Combustible Liquids Code".) 

2. The owner and operator must report, investigate, and clean up 
any spills and overfills in accordance with section 
33-24-08-43. 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 

33-24-08-21. Operation and maintenance of corrosion protection. 
All owners and operators of steel underground storage tank systems with 
corrosion protection must comply with the following requirements to 
ensure that releases due to corrosion are prevented for as long as the 
underground storage tank system is used to store regulated substances: 
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1. All corrosion protection systems must be operated and 
maintained to continuously provide corrosion protection to the 
metal components of that portion of the tank and piping that 
routinely contain regulated substances and are in contact with 
the ground; 

2. All underground storage tank systems equipped with cathodic 
protection systems must be inspected for proper operation by a 
qualified cathodic protection tester in accordance with the 
following requirements: 

a. Frequency. All cathodic protection systems must be tested 
within six months of installation and at least every three 
years thereafter or according to another reasonable 
timeframe established by the department; 

b. Inspection criteria. 
determine that cathodic 
by this section must 
practice developed by a 

The criteria that are used to 
protection is adequate as required 

be in accordance with a code of 
nationally recognized association. 

(NOTE: National Association of Corrosion Engineers Standard 
RP-02-85, "Control of External Corrosion on Metallic Buried, 
Partially Buried, or Submerged Liquid Storage Systems", may be 
used to comply with subdivision b.) 

3. Underground storage tank systems with impressed current 
cathodic protection systems must also be inspected every sixty 
days to ensure the equipment is running properly; and 

4. For underground storage tank systems using cathodic 
protection, records of the operation of the cathodic 
protection must be maintained (in accordance with section 
33-24-08-24) to demonstrate compliance with the performance 
standards. These records must provide the following: 

a. The results of the last three inspections required in 
subsection 3; and 

b. The results of testing from the last two inspections 
required in subsection 2. 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 

33-24-08-22. Compatibility. Owners and operators must use an 
underground storage tank system made of or lined with materials that are 
compatible with the substance stored in the underground storage tank 
system. (NOTE: Owners and operators storing alcohol blends may use the 
following codes to comply with the requirements: American Petroleum 
Institute Publication 1626, "Storing and Handling Ethanol and 
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Gasoline-Ethanol Blends at Distribution Terminals and Service Stations'';· 
and American Petroleum Institute Publication 1627, "Storage and Handling 
of Gasoline-Methonal/Cosolvent Blends at Distribution Terminals and 
Service Stations".) 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 

33-24-08-23. Repairs allowed. Owners and operators of 
underground storage tank systems must ensure that repairs will prevent 
releases due to structural failure or corrosion as long as the 
underground storage tank system is used to store regulated substances. 
The repairs must meet the following requirements: 

1. Repairs to underground storage tank systems must be properly 
conducted in accordance with a code of practice developed by a 
nationally recognized association or an independent testing 
laboratory. (NOTE: The following codes and standards may be 
used to comply with this subsection: National Fire Protection 
Association Standard 30, "Flammable and Combustible Liquids 
Code"; American Petroleum Institute Publication 2200, 
"Repairing Crude Oil, Liquefied Petroleum Gas, and Product 
Pipelines"; American Petroleum Institute Publication 1631, 
"Recommended Practice for the Interior Lining of Existing 
Steel Underground Storage Tanks"; and National Leak Prevention 
Association Standard 631, "Spill Prevention, Minimum 10 Year 
Life Extension of Existing Steel Underground Tanks by Lining 
Without the Addition of Cathodic Protection".); 

2. Repairs to fiberglass-reinforced plastic tanks may be made by 
the manufacturer's authorized representatives or in accordance 
with a code of practice developed by a nationally recognized 
association or an independent testing laboratory; 

3. Metal pipe sections and 
a result of corrosion 
Fiberglass pipes and 
with the manufacturer's 

fittings that have released 
or other damage must be 
fittings may be repaired in 
specifications; 

product as 
replaced. 

accordance 

4. Repaired tanks and piping must be tightness tested in 
accordance with subsection 3 of section 33-24-08-33 and 
subsection 2 of section 33-24-08-34 within thirty days 
following the date of the completion of the repair except as 
provided in subdivisions a through c: 

a. The repaired tank is internally inspected in accordance 
with a code of practice developed by a nationally 
recognized association or an independent testing 
laboratory; 
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b. The repaired portion of 
system is monitored monthly 
with a method specified 
section 33-24-08-33; or 

the underground storage tank 
for releases in accordance 

in subsections 4 through 8 of 

c. Another test method is used that is determined by the 
department to be no less protective of human health and 
the environment than those listed above. 

5. Within six months following the repair of any cathodically 
protected underground storage tank system, the cathodic 
protection system must be tested in accordance with 
subsections 2 and 3 of section 33-24-08-21 to ensure that it 
is operating properly; and 

6. Underground storage tank system owners and operators must 
maintain records of each repair for the remaining operating 
life of the underground storage tank system that demonstrate 
compliance with the requirements. 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
law Implemented: NDCC 23-20.3-04.1 

33-24-08-24. Reporting and recordkeeping. Owners and operators 
of underground storage tank systems must cooperate fully with 
inspections, monitoring, and testing conducted by the department, as 
well as requests for document submission, testing, and monitoring by the 
owner or operator pursuant to North Dakota Century Code section 
23-30.3-04.1. 

1. Reporting. Owners and operators must submit the following 
information to the department: 

a. Notification for all underground storage tank systems 
(section 33-24-08-12), which includes certification of 
installation for new underground storage tank systems 
(subsection 5 of section 33-24-08-10); 

b. Reports of all releases including 
(section 33-24-08-40), spills and 
33-24-08-43), and confirmed 
33-24-08-51); 

suspected 
overfills 
releases 

releases 
(section 
(section 

c. Corrective actions planned or taken including initial 
abatement measures (section 33-24-08-52), initial site 
characterization (section 33-24-08-53), free product 
removal (section 33-24-08-54), investigation of soil and 
ground water cleanup (section 33-24-08-55), and corrective 
action plan (section 33-24-08-56); and 

113 



d. A notification before permanent closure or change in 
service (section 33-24-08-61). 

2. Recordkeeping. Owners and operators must maintain the 
following information: 

a. A corrosion expert 1 s analysis of site corrosion potential 
if corrosion protection equipment is not used 
(subdivision d of subsection 1 of section 33-24-08-10, 
subdivision c of subsection 2 of section 33-24-08-10); 

b. Documentation of operation of corrosion protection 
equipment (section 33-24-08-21); 

c. Documentation of underground storage tank system repairs 
(subsection 6 of section 33-24-08-23); 

d. Recent compliance with release detection requirements 
(section 33-24-08-35); and 

e. Results of the site investigation conducted at permanent 
closure (section 33-24-08-64). 

3. Availability and maintenance of records. Owners and operators 
must keep the records required either: 

a. At the underground storage tank site and immediately 
available for inspection by the department; 

b. At a readily available alternative site and be provided 
for inspection to the department upon request; or 

c. In case of permanent closure records required under 
section 33-24-08-64, owners and operators are also 
provided with the additional alternative of mailing 
closure records to the department if they cannot be kept 
at the site or an alternative site as indicated above. 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-2Q.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 

33-24-08-25. [Reserved] 

33-24-08-26. [Reserved] 

33-24-08-27. [Reserved] 

33-24-08-28. [Reserved] 
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33-24-08-29. [Reserved] 

33-24-08-30. General release detection requirements for all 
underground storage tank systems. 

1. Owners and operators of new and existing underground storage 
tank systems must provide a method, or combination of methods, 
of release detection that: 

a. Can detect a release from any portion of the tank and the 
connected underground piping that routinely contains 
product; 

b. Is installed, calibrated, operated, and maintained in 
accordance with the manufacturer 1 s instructions, including 
routine maintenance and service checks for operability or 
running condition; and 

c. Meets the performance requirements in section 33-24-08-33 
or 33-24-08-34, with any performance claims and their 
manner of determination described in writing by the 
equipment manufacturer or installer. In addition, methods 
used after December 22, 1990, except for methods 
permanently installed prior to that date, must be capable 
of detecting the leak rate or quantity specified for that 
method in subsections 2, 3, and 4 of section 33-24-08-33 
or subsections 1 and 2 of section 33-24-08-34 with a 
probability of detection of ninety-five hundredths and a 
probability of false alarm of five hundredths. 

2. When a release detection method operated in accordance with 
the performance standards in sections 33-24-08-33 and 
33-24-08-34 indicates a release may have occurred, owners and 
operators must notify the department in accordance with 
sections 33-24-08-40 through 33-24-08-43. 

3. Owners and operators of all underground storage tank systems 
must comply with the release detection requirements of this 
section by December twenty-second of the year listed in the 
following table: 
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Schedule for Phase-in of Release Detection 

Year Year when release detection is required 
system (by December 22 of the iear indicated) 
was 
installed 1989 1990 1991 1992 1993 

Before RD p 
1965 
or 
date 
un-
known. 

1965-69 P/RD 
1970-74 p RD 
1975-79 p RD 
1980-88 p 

New tanks (after December 22) immediately upon 
installation. 

RD 

P =Must begin release detection for all pressurized 
piping in accordance with subdivision a. of 
subsection 2. of section 33-24-08-31 and sub
division d. of subsection 2. of section 33-24-
08-32. 

RD =Must begin release detection for tanks and 
suction piping in accordance with subsection 1. 
of section 33-24-08-31, subdivision b. of sub
section 2. of section 33-24-08-31, and section 
33-24-08-32. 

4. Any existing underground storage tank system that cannot apply 
a method of release detection that complies with the 
requirements of this section must complete the closure 
procedures in sections 33-24-08-60 through 33-24-08-64 by the 
date on which release detection is required for that 
underground storage tank system under subsection 3. 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 
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33-24-08-31. Release detection 
underground storage tank system·s. Owners 
underground storage tank systems must 
tanks and piping as follows: 

requirements for petroleum 
and operators of petroleum 
provide release detection for 

1. Tanks. Tanks must be monitored at least every thirty days for 
releases using one of the methods listed in subsections 4 
through 8 of section 33-24-08-33 except that: 

a. Underground storage tank systems that meet the performance 
standards in section 33-24-08-10 or 33-24-08-11, and the 
monthly inventory control requirements in subsection 1 or 
2 of section 33-24-08-33, may use tank tightness testing 
(conducted in accordance with subsection 3 of section 
33-24-08-33) at least every five years until December 22, 
1998, or until ten years after the tank is installed or 
upgraded under subsection 2 of section 33-24-08-11, 
whichever is later; 

b. Underground storage tank systems that do not meet the 
performance standards in section 33-24-08-10 or 
33-24-08-11 may use monthly inventory controls (conducted 
in accordance with subsection 1 or 2 of section 
33-24-08-33) and annual tank tightness testing (conducted 
in accordance with subsection 3 of section 33-24-08-33) 
until December 22, 1998, when the tank must be upgraded 
under section 33-24-08-11 or permanently closed under 
section 33-24-08-61; and 

c. Tanks with capacity of five hundred fifty gallons [2081.98 
liters] or less may use weekly tank gauging (conducted in 
accordance with subsection 2 of section 33-24-08-33). 

2. Piping. Underground piping that routinely contains regulated 
substances must be monitored for releases in a manner that 
meets one of the following requirements: 

a. Pressurized p1p1ng. Underground p1p1ng that conveys 
regulated substances under pressure must: 

(1) Be equipped with an automatic line leak detector 
conducted in accordance with subsection 1 of section 
33-24-08-34; and 

(2) Have an annual line tightness test conducted in 
accordance with subsection 2 of section 33-24-08-34 
or have monthly monitoring conducted in accordance 
with subsection 3 of section 33-24-08-34. 

b. Suction piping. Underground piping that conveys regulated 
substances under suction must either have line tightness 
test conducted at least every three years and in 
accordance with subsection 2 of section 33-24-08-34, or 
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use a monthly monitoring method conducted in accordance 
with subsection 3 of section 33-24-08-34. No release 
detection is required for suction piping that is designed 
and constructed to meet the following standards: 

(1) The below-grade p1p1ng 
atmospheric pressure; 

operates at less than 

(2) The below-grade piping is sloped so that the contents 
of the pipe will drain back into the storage tank if 
the suction is released; 

(3) Only one check valve is included in each suction 
line; 

(4) The check valve is located directly below and as 
close as practical to the suction pump; and 

(5) A method is provided that allows compliance with 
paragraphs 2 through 4 to be readily determined. 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 

33-24-08-32. Release detection requirements 
substance underground storage tank systems. Owners and 
hazardous substance underground storage tank systems 
release detection that meets the following requirements: 

for hazardous 
operators of 
must provide 

1. Release detection at existing underground storage tank systems 
must meet the requirements for petroleum underground storage 
tank systems in section 33-24-08-31. By December 22, 1998, 
all existing hazardous substance underground storage tank 
systems must meet the release detection requirements for new 
systems in subsection 2. 

2. Release detection at new hazardous substance underground 
storage tank systems must meet the following requirements: 

a. Secondary containment systems must be designed, 
constructed, and installed: 

(1) Contain regulated substances released from the tank 
system until they are detected and removed; 

(2) Prevent the release of regulated substances to the 
environment at any time during the operational life 
of the underground storage tank system; and 

(3) Be checked for evidence of a release at least every 
thirty days. 
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(NOTE: The prov1s1ons of section 33-24-05-106 may be used 
to comply with this subsection.) 

b. Double-walled tanks must be desinged, constructed, and 
installed to: 

(1) Contain a release from any portion of the inner tank 
within the outer wall; and 

(2) Detect the failure of the inner wall. 

c. External liners (including vaults) must be designed, 
constructed, and installed to: 

d. 

(1) Contain one hundred percent of the ~apacity of the 
largest tank within its boundary; 

(2) Prevent the interference of precipitation or ground 
water intrusion with the ability to contain or detect 
a release of regulated substances; and 

(3) Surround the tank completely (i.e., it is capable of 
preventing lateral as well as vertical migration of 
regulated substances). 

Underground piping must be 
containment that satisfies 
subdivision a of subsection 
jacketing of double-walled 
underground piping that conveys 
pressure must be equipped with 
detector in accordance with 
33-24-08-34; or 

equipped with secondary 
the requirements of 

2 (e.g., trench liners, 
pipe). In addition, 

regulated substances under 
an automatic line leak 
subsection 1 of section 

e. Other methods of release detection may be used if owners 
and operators: 

(1) Demonstrate to the department that an alternate 
method can detect a release of the stored substance 
as effectively as any of the methods allowed in 
subsections 2 through 8 of section 33-24-08-33 can 
detect a release of petroleum; 

(2) Provide information to the department 
corrective action technologies, health 
chemical and physical properties of 
substance, and the characteristics of the 
storage tank site; and 
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(3) Obtain approval from the department to use the · 
alternate release detection method before the 
installation and operation of the new underground 
storage tank system. 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NOCC 23-20.3-04.1 

33-24-08-33. Methods of release detection for tanks. Each method 
of release detection for tanks used to meet the requirements of section 
33-24-08-31 must be conducted in accordance with the following: 

1. Inventory control. Product inventory control (for another 
test of equivalent performance) must be conducted monthly to 
detect a release of at least one percent of flowthrough plus 
one hundred thirty gallons [492.10 liters] on a monthly basis 
in the following manner: 

a. Inventory volume measurements for regulated substance 
inputs, withdrawals, and the amount still remaining in the 
tank are recorded each operating day; 

b. The equipment used is capable of measuring the level of 
product over the full range of the tank's height to the 
nearest one-eighth of an inch [3.05 millimeters]; 

c. The regulated substance inputs are 
delivery receipts by measurement of the 
volume before and after delivery; 

reconciled with 
tank inventory 

d. Deliveries are made through a drop tube that extends to 
within one foot [0.30 meters] of the tank bottom; 

e. Product dispensing is metered and recorded within the 
local standards for meter calibration or an accuracy of 
six cubic inches [98.32 milliliters] for every five 
gallons [18.93 liters] of product withdrawn; and 

f. The measurement of any water level in the bottom of the 
tank is made to the nearest one-eighth of an inch [3.05 
millimeters] at least once a month. 

(NOTE: Practices described in the American Petroleum 
Institute Publication 1621, 11 Recommended Practice for Bulk 
Liquid Stock Control at Retail Outlets 11

, may be used, where 
applicable, as guidance in meeting the requirements.) 

2. Manual tank gauging. Manual guaging must meet the following 
requirements: 

120 



a. Tank liquid level measurements are taken at th~ beginning 
and ending of a period of at least thirty-six hours during 
which no liquid is added to or removed from the tank; 

b. Level measurements are based on an average of 
consecutive stick readings at both the beginning 
ending of the period; 

two 
and 

c. The equipment used is capable of measuring the level of 
product over the full range of the tank 1 s height to the 
nearest one-eighth of an inch [3.05 millimeters]; 

d. A leak is suspected and subject to the requirements of 
sections 33-24-08-40 through 33-24-08-43 if the variation 
between beginning and ending measurements exceeds the 
weekly or monthly standards in the following table: 

Nominal 
Tank Capacity 

550 gallons or less 
551-1,000 gallons 
1,001-2,000 gallons 

Weekly Standard 
(one test) 

10 gallons 
13 gallons 
26 gallons 

Monthly Standard 
(average of four tests) 

5 gallons 
7 gallons 

13 gallons; and 

e. Only tanks of five hundred fifty gallons [2081.98 liters] 
or less nominal capacity may use this as the sole method 
of release detection. Tanks of five hundred fifty-one to 
two thousand gallons [2085.76 to 7570.80 liters] may use 
the method in place of manual inventory control in 
subsection 1 of section 33-24-08-33. Tanks of greater 
than two thousand gallons [7570.80 liters] nominal 
capacity may not use this method to meet the requirements 
of sections 33-24-08-40 through 33-24-08-45. 

3. Tank tightness testing. Tank tightness testing (or another 
test of equivalent performance) must be capable of detecting a 
one-tenth gallon [.38 liter] per hour leak rate from any 
portion of the tank that routinely contains product while 
accounting for the effects of thermal expansion or contraction 
of the product, vapor pockets, tank deformation, evaporation 
or condensation, and the location of the water table. 

4. Automatic tank gauging. Equipment for automatic tank gauging 
that tests for the loss of product and conducts inventory 
control must meet the following requirements: 

a. The automatic product level monitor test can detect a 
two-tenths gallon [.76 liter] per hour leak rate from any 
portion of the tank that routinely contains product; and 

b. Inventory control (or another test of equivalent 
performance) is conducted in accordance with the 
requirements of subsection 1 of section 33-24-08-33. 
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5. Vapor monitoring. 
soil gas of the 
requirements: 

Testing or monitoring for vapors within the 
excavation zone must meet the following 

a. The materials used as backfill are sufficiently porous 
(e.g., gravel, sand, crushed rock) to readily allow 
diffusion of vapors from releases into the excavation 
area; 

b. The stored regulated substance, or a tracer compound 
placed in the tank system, is sufficiently volatile (e.g., 
gasoline) to result in a vapor level that is detectable by 
the monitoring devices located in the excavation zone in 
the event of a release from the tank; 

c. The measurement of vapors by the monitoring device is not 
rendered inoperative by the ground water, rainfall, or 
soil moisture or other known interferences so that a 
release could go undetected for more than thirty days; 

d. The level of background contamination in the excavation 
zone will not interfere with the method used to detect 
releases from the tank; 

e. The vapor monitors are designed and operated to detect any 
significant increase in concentration above background of 
the regulated substance stored in the tank system, a 
component or components of that substance, or a tracer 
compound placed in the tank system; 

f. In the underground storage tank excavation zone, the site 
is assessed to ensure compliance with the requirements in 
subdivisions a through d and to establish the number and 
positioning of monitoring wells that will detect releases 
within the excavation zone from any portion of the tank 
that routinely contains product; and 

g. Monitoring wells are clearly marked and secured to avoid 
unauthorized access and tampering. 

6. Ground water monitoring. Testing or monitoring for liquids on 
the ground water must meet the following requirements: 

a. The regulated substance stored is immiscible in water and 
has a specific gravity of less than one; 

b. Ground water is never more than twenty feet [6.07 meters] 
from the ground surface and the hydraulic conductivity of 
the soils between the underground storage tank system and 
the monitoring wells or devices is not less than one 
one-hundredths centimeter per second (e.g., the soil 
should consist of gravels, coarse to medium sands, coarse 
silts or other permeable materials); 
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c. The slotted portion of the monitoring well casing must be 
designed to prevent migration of natural soils or filter 
pack into the well and to allow entry of regulated 
substance on the water table into the well under both high 
and low ground water conditions; 

d. Monitoring wells must be sealed from the ground surface to 
the top of the filter pack; 

e. Monitoring wells or devices intercept the excavation zone 
or are as close to it as is technically feasible; 

f. The continuous monitoring devices or manual methods used 
can detect the presence of at least one-eighth of an inch 
[3.05 millimeters] of free product on top of the ground 
water in the monitoring wells; 

g. Within and immediately below the underground storage tank 
system excavation zone, the site is assessed to ensure 
compliance with the requirements in subdivisions a 
through e and to establish the number and positioning of 
monitoring wells or devices that will detect releases from 
any portion of the tank that routinely contains product; 
and 

h. Monitoring wells are clearly marked and secured to avoid 
unauthorized access and tampering. 

7. Interstitial monitoring. Interstitial monitoring between the 
underground storage tank system and a secondary barrier 
immediately around or beneath it may be used, but only if the 
system is designed, constructed, and installed to detect a 
leak from any portion of the tank that routinely contains 
product and also meets one of the following requirements: 

a. For double-walled 
sampling or testing 
the inner wall in 
contains product; 

underground storage tank systems, the 
method can detect a release through 
any portion of the tank that routinely 

(NOTE: The prov1s1ons outlined 
Institute• s 11 Standard for Dual Wall 
Tanks 11 may be used as guidance for 
and construction of underground 
tanks.) 

in the Steel Tank 
Underground Storage 

aspects of the design 
steel double-walled 

b. For underground storage tank systems with a secondary 
barrier within the excavation zone, the sampling or 
testing method used can detect a release between the 
underground storage tank system and the secondary barrier; 

(1) The secondary barrier around or 
underground storage tank system 
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(2) 

art if i c i a 11 y constructed material that 

sufficiently thick and impermeable (at least 
centimeter per second for the regulated substance 
stored) to direct a release to the monitoring point 
and permit its detection; 

The barrier is compatible with the 
substance stored so that a release 
underground storage tank system will 
deterioration of the barrier allowing a 
pass through undetected; 

regulated 
from the 

not cause a 
release to 

(3) For cathodically protected tanks, the secondary 
barrier must be installed so that it does not 
interfere with the proper operation of the cathodic 
protection system; 

(4) The ground water, soil moisture, or rainfall will not 
render the testing or sampling method used 
inoperative so that a release could go undetected for 
more than thirty days; 

(5) The site is assessed to ensure that the secondary 
barrier is always above the ground water and not in a 
twenty-five-year floodplain, unless the barrier and 
monitoring designs are for use under such conditions; 
and 

(6) Monitoring wells are clearly marked and secured to 
avoid unauthorized access and tampering. 

c. For tanks with an internally fitted liner, an automated 
device can detect a release between the inner wall of the 
tank and the liner, and the liner is compatible with the 
substance stored. 

8. Other methods. Any other type of release detection method, or 
combination of methods, can be used if: 

a. It can detect a two-tenths gallon [.76 liter] per hour 
leak rate or a release of one hundred fifty gallons 
[567.81 liters] within 'a month with a probability of 
detection of ninety-five hundredths and a probability of 
false alarm of five one-hundredths; or 

b. The department may approve another method if the owner and 
operator can demonstrate that the method can detect a 
release as effectively as any of the methods allowed in 
subsections 3 through 8. In comparing methods, the 
department shall consider the size of release the method 
can detect and the frequency and reliability with which it 
can be detected. If the method is approved, the owner and 
operator must comply with any conditions imposed by the 
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department on its use to ensure the protection of human 
health and the environment. 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
law Implemented: NDCC 23-02.3-04.1 

33-24-08-34. Methods of release detection for p1p1ng. Each 
method of release detection for piping used to meet the requirements of 
section 33-24-08-31 must be conducted in accordance with the following: 

1. Automatic line leak detectors. Methods which alert the 
operator to the presence of a leak by restricting or shutting 
off the flow of regulated substances through p1p1ng or 
triggering an audible or visual alarm may be used only if they 
detect leaks of three gallons [11.36 liters] per hour at ten 
pounds per square inch line pressure within one hour. An 
annual test of the operation of the leak detector must be 
conducted in accordance with the manufacturer•s requirements. 

2. line tightness testing. A periodic test of piping may be 
conducted only if can detect a one-tenth gallon [.38 liter] 
per hour leak rate at one and one-half times the operating 
pressure. 

3. Applicable tank methods. Any of the methods in subsections 5 
through 8 of section 33-24-08-33 may be used if they are 
designed to detect a release from any portion of the 
underground piping that routinely contains regulated 
substances. 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
law Implemented: NDCC 23-20.3-04.1 

33-24-08-35. Release detection recordkeeping. All underground 
storage tank system owners and operators must maintain records in 
accordance with section 33-24-08-24 demonstrating compliance with all 
applicable requirements of sections 33-24-08-30 through 33-24-08-35. 
These records must include the following: 

1. All written performance claims pertaining to any release 
detection system used, and the manner in which these claims 
have been justified or tested by the equipment manufacturer or 
installer, must be maintained for five years or for another 
reasonable period of time determined by the department, from 
the date of installation; 

2. The results of any sampling, testing, or monitoring must be 
maintained for at least one year, or for another reasonable 
period of time determined by the department, except that the 
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results of tank tightness testing conducted in accordance with 
subsection 3 of section 33-24-08-33 must be retained until the 
next test is conducted; and 

3. Written documentation of all calibration, maintenance, and 
repair of release detection equipment permanently located 
onsite must be maintained for at least one year after the 
servicing work is completed, or for another reasonable time 
period determined by the department. Any schedules of 
required calibration and maintenance provided by the release 
detection equipment manufacturer must be retained for five 
years from the date of installation. 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 

33-24-08-36. [Reserved] 

33-24-08-37. [Reserved] 

33-24-08-38. [Reserved] 

33-24-08-39. [Reserved] 

33-24-08-40. Reporting of suspected releases. Owners and 
operators of underground storage tank systems must report to the 
department within twenty-four hours, or another reasonable time period 
specified by the department, and follow the procedures in section 
33-24-08-42 for any of the following conditions: 

1. The discovery by owners and operators or others of released 
regulated substances at the underground storage tank site or 
in the surrounding area (such as the presence of free product 
or vapors in soils, basements, sewer and utility lines, and 
nearby surface water); 

2. Unusual operating conditions observed by owners and operators 
(such as the erratic behavior of product dispensing equipment, 
the sudden loss of product from the underground storage tank 
system, or an unexplained presence of water in the tank), 
unless system equipment is found to be defective but not 
leaking, and is immediately repaired or replaced; and 

3. Monitoring results from a release detection method required 
under sections 33-24-08-31 and 33-24-08-32 that indicate a 
release may have occurred unless: 
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a. The monitoring device is found to be defective, and is 
immediately repaired, recalibrated, or replaced, and 
additional monitoring does not confirm the initial result; 
or 

b. In the case of inventory control, a second month of data 
does not confirm the initial result. 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 

33-24-08-41. Investigation due to offsite impacts. When required 
by the department, owners and operators of underground storage tank 
systems must follow the procedures in section 33-24-08-42 to determine 
if the underground storage tank system is the source of offsite impacts. 
These impacts include the discovery of regulated substances (such as the 
presence of free product or vapors in soils, basements, sewer and 
utility lines, and nearby surface and drinking waters) that has been 
observed by the department or brought to its attention by another party. 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 

33-24-08-42. Release investigation and confirmation steps. 
Unless corrective action is initiated in accordance with sections 
33-24-08-50 through 33-24-08-57, owners and operators must immediately 
investigate and confirm all suspected releases of regulated substances 
requiring reporting under section 33-24-08-40 within seven days, or 
another reasonable time period specified by the department, using either 
the following steps or another procedure approved by the department: 

1. System test. Owners and operators must conduct tests 
(according to the requirements for tightness testing in 
subsection 3 of section 33-24-08-33 and subsection 2 of 
section 33-24-08-34) that determine whether a leak exists in 
that portion of the tank that routinely contains product, or 
the attached delivery piping, or both. 

a. Owners and operators must repair, replace, or upgrade the 
underground storage tank system, and begin corrective 
action in accordance with sections 33-24-08-50 through 
33-24-08-57 if the test results for the system, tank, or 
delivery piping indicate that a leak exists. 

b. Further 
for the 
that a 
not the 

investigation is not required if 
system, tank, and delivery piping 
leak exists and if environmental 

basis for suspecting a release. 
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c. Owners and operators must conduct a site check as 
described in subsction 2 if the test results for the 
system, tank, and delivery piping do not indicate that a 
leak exists but environmental contamination is the basis 
for suspecting a release. 

2. Site check. Owners and operators must measure for the 
presence of a release where contamination is most likely to be 
present at the underground storage tank site. In selecting 
sample types, sample locations, and measurement methods, 
owners and operators must consider the nature of the stored 
substance, the type of initial alarm or cause for susp1c1on, 
the type of backfill, the depth of ground water, and other 
factors appropriate for identifying the presence and source of 
the release. 

a. If the test results for the excavation zone or the 
underground storage tank site indicate that a release has 
occurred, owners and operators must begin corrective 
action in accordance with sections 33-24-08-50 through 
33-24-08-57. 

b. If the test results for the excavation zone 
underground storage tank site do not indicate 
release has occurred, further investigation 
required. 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 

or the 
that a 
is not 

33-24-08-43. Reporting and cleanup of spills and overfills. 

1. Owners and operators of underground storage tank systems must 
contain and immediately clean up a spill or overfill and 
report to the department within twenty-four hours, or another 
reasonable time period specified by the department, and begin 
corrective action in accordance with sections 33-24-08-50 
through 33-24-08-57 in the following cases: 

a. Spill or overfill of petroleum that results in a release 
to the environment that exceeds twenty-five gallons [94.63 
liters] or another reasonable amount specified by the 
department, or that causes a sheen on nearby surface 
water; and 

b. Spill or overfill of a hazardous substance that results in 
a release to the environment that equals or exceeds its 
reportable quantity under the Comprehensive Environmental 
Response, Compensation, and Liability Act [40 CFR 302]. 
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2. Owners and operators of underground storage tank systems must 
contain and immediately clean up a spill or overfill of 
petroleum that is less than twenty-five gallons [94.63 liters] 
or another reasonable amount specified by the department, and 
a spill or overfill of a hazardous substance that is less than 
the reportable quantity. If cleanup cannot be accomplished 
within twenty-four hours, or another reasonable time period 
established by the department, owners and operators must 
immediately notify the department. 

(NOTE: A release of a hazardous substance equal to or in 
excess of its reportable quantity must also be reported 
immediately (rather than within twenty-four hours) to the 
National Response Center under sections 102 and 103 of the 
Comprehensive Environmental Response, ComP,ensation, and 
Liability Act of 1980 and to appropriate state and local 
authorities under title III of the Superfund Amendments and 
Reauthorization Act of 1986.) 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 

33-24-08-44. [Reserved] 

33-24-08-45. [Reserved] 

33-24-08-46. [Reserved] 

33-24-08-47. [Reserved] 

33-24-08-48. [Reserved] 

33-24-08-49. [Reserved] 

33-24-08-50. General, release response and corrective action for 
underground storage tank systems containing petroleum or hazardous 
substances. Owners and operators of petroleum or hazardous substance 
underground storage tank systems must, in response to a confirmed 
release from the underground storage tank system, comply with the 
requirements of this section except for underground storage tanks 
excluded under subsection 2 of section 33-24-08-01 and underground 
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storage tank systems subject to the hazardous waste provisions of North 
Dakota Century Code chapter 23-20.3. 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 

33-24-08-51. Initial response. Upon confirmation of a release in 
accordance with section 33-24-08-42 or after a release from the 
underground storage tank system is identified in any other manner, 
owners and operators must perform the following initial response actions 
within twenty-four hours of a release or within another reasonable 
period of time determined by the department: 

1. Report the release to the department (e.g., by telephone or 
electronic mail); 

2. Take immediate action to prevent any further release of the 
regulated substance into the environment; and 

3. Identify and mitigate fire, explosion, and vapor hazards. 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 

33-24-08-52. Initial abatement measures and site check. 

1. Unless directed to do otherwise by the department, owners and 
operators must perform the following abatement measures: 

a. Remove as much of the regulated substance from the 
underground storage tank system as is necessary to prevent 
further release to the environment; 

b. Visually inspect any aboveground releases or exposed 
belowground releases and prevent further migration of the 
released substance into surrounding soils and ground 
water; 

c. Continue to monitor and mitigate any additional fire and 
safety hazards posed by vapors or free product that have 
migrated from the underground storage tank excavation zone 
and entered into subsurface structures (such as sewers or 
basements); 

d. Remedy hazards posed 
excavated or exposed as 
site investigation, 
activities. If these 
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disposal of soils, the owner and operator must comply with 
applicable state and local requirements; 

e. Measure for the presence of a release where contamination 
is most likely to be present at the underground storage 
tank site, unless the presence and source of the release 
have been confirmed in accordance with the site check 
required by subsection 2 of section 33-24-08-42 or the 
closure site assessment of subsection 1 of section 
33-24-08-62. In selecting sample types, sample locations, 
and measurement methods, the owner and operator must 
consider the nature of the stored substance, the type of 
backfill, depth to ground water, and other factors as 
appropriate for identifying the presence and source of the 
release; and 

f. Investigate to determine the possible presence of free 
product, and begin free product removal as soon as 
practicable and in accordance with section 33-24-08-54. 

2. Within twenty days after release confirmation, or within 
another reasonable period of time determined by the 
department, owners and operators must submit a report to the 
department summarizing the initial abatement steps taken under 
subsection 1 and any resulting information or data. 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 

33-24-08-53. Initial site characterization. 

1. Unless directed to do otherwise by the department, owners and 
operators must assemble information about the site and the 
nature of the release, including information gained while 
confirming the release or completing the initial abatement 
measures in sections 33-24-08-50 and 33-24-08-51. This 
information must include, but is not necessarily limited to, 
the following: 

a. Data on the nature and estimated quantity of release; 

b. Data from available sources or site investigations, or 
both, concerning the following factors: surrounding 
populations, water quality, use and approximate locations 
of wells potentially affected by the release, subsurface 
soil conditions, locations of subsurface sewers, 
climatological conditions, and land use; 

c. Results of the site check required under subdivision e of 
subsection 1 of section 33-24-08-52; and 
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d. Results of the free product investigations required under· 
subdivision f of subsection 1 of section 33-24-08-52, to 
be used by owners and operators to determine whether free 
product must be recovered under section 33-24-08-54. 

2. Within forty-five days of release confirmation or another 
reasonable period of time determined by the department, owners 
and operators must submit the information collected in 
compliance with subsection 1 to the department in a manner 
that demonstrates its applicability and technical adequacy, or 
in a format and according to the schedule required by the 
department. 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 

33-24-08-54. Free product removal. At sites where investigations 
under subdivsiion f of subsection 1 of section 33-24-08-52 indicate the 
presence of free product, owners and operators must remove free product 
to the maximum extent practicable as determined by the department while 
continuing, as necessary, any actions initiated under sections 
33-24-08-51 through 33-24-08-53, or preparing for actions required under 
sections 33-24-08-55 and 33-24-08-56. In meeting the requirements of 
this section, owners and operators must: 

1. Conduct free product removal in a manner that minimizes the 
spread of contamination into previously uncontaminated zones 
by using recovery and disposal techniques appropriate to the 
hydrogeologic conditions at the site, and that properly 
treats, discharges, or disposes of recovery byproducts in 
compliance with applicable local, state, and federal 
regulations; 

2. Use abatement of free product migration as a minimum objective 
for the design of the free product removal systems; 

3. Handle any flammable products in a safe and competent manner 
to prevent fires or explosions; and 

4. Unless directed to do otherwise by the department, prepare and 
submit to the department, within forty-five days after 
confirming a release, a free product removal report that 
provides at least the following information: 

a. The name of the persons responsible for implementing the 
free product removal measures; 

b. The estimated quantity, type, 
product observed or measured in 
excavations; 
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c. The type of free product recovery system used; 

d. Whether any discharge will take place onsite or offsite 
during the recovery operation and where this discharge 
will be located; 

e. The type of treatment applied to, and the effluent quality 
expected from, any discharge; 

f. The steps that have been or are being taken to obtain 
necessary permits for any discharge; and 

g. The disposition of the recovered free product. 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 

33-24-08-55. Investigations for soil and ground water cleanup. 

1. In order to determine the full extent and location of soils 
contaminated by the release and the presence and 
concentrations of dissolved product contamination in the 
ground water, owners and operators must conduct investigations 
of the release, the release site, and the surrounding area 
possibly affected by the release if any of the following 
conditions exist: 

a. There is evidence that ground water wells have been 
affected by the release (e.g., as found during release 
confirmation or previous corrective action measures); 

b. Free product is found to need recovery in compliance with 
section 33-24-08-54; 

c. There is evidence that contaminated soils may be in 
contact with ground water (e.g., as found during conduct 
of the initial response measures or investigations 
required under sections 33-24-08-50 through 33-24-08-54); 
and 

d. The department requests an investigation, based on the 
potential effects of contaminated soil or ground water on 
nearby surface water and ground water resources. 

2. Owners and operators must submit the information collected 
under subsection 1 as soon as practicable or in accordance 
with a schedule established by the department. 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 
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33-24-08-56. Corrective action plan. 

1. At any point after reviewing the information submitted in 
compliance with sections 33-24-08-51 through 33-24-08-53, the 
department may require owners and operators to submit 
additional information or to develop and submit a corrective 
action plan for responding to contaminated soils and ground 
water. If a plan is required, owners and operators must 
submit the plan according to a schedule and format established 
by the department. Alternatively, owners and operators may, 
after fulfilling the requirements of sections 33-24-08-51 
through 33-24-08-53, choose to submit a corrective action plan 
for responding to contaminated soil and ground water. In 
either case, owners and operators are responsible for 
submitting a plan that provides for adequate protection of 
human health and the environment as determined by the 
department, and must modify their plan as necessary to meet 
this standard. 

2. The department will approve the corrective action plan only 
after ensuring that implementation of the plan will adequately 
protect human health, safety, and the environment. In making 
this determination, the department should consider the 
following factors as appropriate: 

a. The physical and chemical characteristics of the regulated 
substance, including its toxicity, persistence, and 
potential for migration; 

b. The hydrogeologic characteristics of the facility and the 
surrounding area; 

c. The proximity, quality, and current and future uses of 
nearby surface water and ground water; 

d. The potential effects of residual contamination on nearby 
surface water and ground water; 

e. An exposure assessment; and 

f. Any information assembled in compliance with sections 
33-24-08-50 through 33-24~08-57. 

3. Upon approval of the corrective action plan or as directed by 
the department, owners and operators must implement the plan, 
including modifications to the plan made by the department. 
They must monitor, evaluate, and report the results of 
implementing the plan in accordance with a schedule and in a 
format established by the department. 

4. Owners and operators may, 
environmental contamination 
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cleanup, begin cleanup of soil and ground water before the 
corrective action plan is approved provided that they: 

a. Notify the department of their intention to begin cleanup; 

b. Comply with any conditions imposed by the department, 
including halting cleanup or mitigating adverse 
consequences from cleanup activities; and 

c. Incorporate these self-initiated cleanup measures in the 
corrective action plan that is submitted to the department 
for approval. 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 

33-24-08-57. Public participation. 

1. For each confirmed release that requires a corrective action 
plan, the department must provide notice to the public by 
means designed to reach those members of the public directly 
affected by the release and the planned corrective action. 
This notice may include, but is not limited to, public 
announcements, publication in a state register, letters to 
individual households, or personal contacts by field staff. 

2. The department must ensure that site release information and 
decisions concerning the corrective action plan are made 
available to the public for inspection upon request. 

3. Before approving a corrective action plan, the department may 
hold a public meeting to consider comments on the proposed 
corrective action plan if there is sufficient public interest, 
or for any other reason. 

4. The department must give public notice that complies with 
subsection 1 if implementation of an approved corrective 
action plan does not achieve the established cleanup levels in 
the plan and termination of that plan is under consideration 
by the department. 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 

33-24-08-58. [Reserved] 

33-24-08-59. [Reserved] 
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33-24-08-60. Temporary closure. 

1. When an underground storage tank system is temporarily closed, 
owners and operators must continue operation and maintenance 
of corrosion protection in accordance with section 
33-24-08-21, and any release detection in accordance with 
sections 33-24-08-30 through 33-24-08-35. Sections 
33-24-08-40 through 33-24-08-43 and sections 33-24-08-50 
through 33-24-08-57 must be complied with if a release is 
suspected or confirmed. However, release detection is not 
required as long as the underground storage tank system is 
empty. The underground storage tank system is empty when all 
materials have been removed using commonly employed practices 
so that no more than two and five-tenths centimeters [1 inch] 
of residue, or three-tenths of one percent by weight of the 
total capacity of the underground storage tank system, remain 
in the system. 

2. When an underground storage tank system is temporarily closed 
for three months or more, owners and operators must also 
comply with the following requirements: 

a. Leave vent lines open and functioning; and 

b. Cap and secure all other lines, pumps, manways, and 
ancillary equipment. 

3. When an underground storage tank system is temporarily closed 
for more than twelve months, owners and operators must 
permanently close the underground storage tank system if it 
does not meet either performance standards in section 
33-24-08-10 for new underground storage tank systems or the 
upgrading requirements in section 33-24-08-11, except that the 
spill and overfill equipment requirements do not have to be 
met. Owners and operators must permanently close the 
substandard underground storage tank systems at the end of 
this twelve-month period in accordance with sections 
33-24-08-61 through 33-24-08-64, unless the department 
provides an extension of the twelve-month temporary closure 
period. Owners and operators must complete a site assessment 
in accordance with section 33-24-08-62 before such an 
extension can be applied for. 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 

33-24-08-61. Permanent closure and changes in service. 

1. At least thirty days before beginning either permanent closure 
or a change in service under subsections 2 and 3, or within 
another reasonable time period determined by the department, 
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owners and operators must notify the department of their 
intent to permanently close or make the change in service, 
unless such action is in response to corrective action. The 
required assessment of the excavation zone under section 
33-24-08-62 must be performed after notifying the department 
but before completion of the permanent closure or a change in 
service. 

2. To permanently close a tank, owners and operators must empty 
and clean it be removing all liquids and accumulated sludges. 
All tanks taken out of service permanently must also be either 
removed from the ground or filled with an inert solid 
material. 

3. Continued use of an underground storage tank system to store a 
nonregulated substance is considered a change in service. 
Before a change in service, owners and operators must empty 
and clean the tank by removing all liquid and accumulated 
sludge and conduct a site assessment in accordance with 
section 33-24-08-62. 

(Note: The following cleaning and closure procedures may be used to 
comply with this section: American Petroleum Institute Recommended 
Practice 1604, 11 Removal and Disposal of Used Underground Petroleum 
Storage Tanks 11

; American Petroleum Institute Publication 2015, 11 Cleaning 
Petroleum Storage Tanks 11

; American Petroleum Institute Recommended 
Practice 1631, 11 Interior Lining of Underground Storage Tanks 11

, may be 
used as guidance for compliance with this section; and The National 
Institute for Octupational Safety and Health ••criteria for a Recommended 
Standard ... Working in Confined Space 11 may be used as guidance for 
conducting safe closure procedures at some hazardous substance tanks.) 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 

33-24-08-62. Assessing the site at closure or change in service. 

1. Before permanent closure or a change in service is completed, 
owners and operators must measure for the presence of a 
release where contamination is most likely to be present at 
the underground storage tank site. In selecting sample types, 
sample locations, and measurement methods, owners and 
operators must consider the method of closure, the nature of 
the stored substance, the type of backfill, the depth to 
ground water, and other factors appropriate for identifying 
the presence of a release. The requirements of this section 
are satisfied if one of the external release detection methods 
allowed in subsections 5 and 6 of section 33-24-08-33 is 
operating in accordance with the requirements in section 
33-24-08-33 at the time of closure, and indicates no release 
has occurred. 
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2. If contaminated soils, contaminated ground water, or free 
product as a liquid or vapor is discovered under subsection 1, 
or by any other manner, owners and operators must begin 
corrective action in accordance with sections 33-24-08-50 
through 33-24-08-57. 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 

33-24-08-63. Applicability to previously closed underground 
storage tank systems. When directed by the department, the owner and 
operator of an underground storage tank system permanently closed before 
December 22, 1988, must assess the excavation zone and close the 
underground storage tank system in accordance with sections 33-24-08-60 
through 33-24-08-64 if releases from the underground storage tank may, 
in the judgment of the department, pose a current or potential threat to 
human health and the environment. 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 

33-24-08-64. Closure records. Owners and operators must maintain 
records in accordance with section 33-24-08-24 that are capable of 
demonstrating compliance with closure requirements under sections 
33-24-08-60 through 33-24-08-64. The results of the excavation zone 
assessment required in section 33-24-08-62 must be maintained for at 
least three years after completion of permanent closure or change in 
service in one of the following ways: 

1. By the owners and operators who took the underground storage 
tank system out of service; 

2. By the current owners and operators of the underground storage 
tank system site; or 

3. By mailing these records to the department if they cannot be 
maintained at the closed facility. 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 

33-24-08-65. [Reserved] 

33-24-08-66. [Reserved] 
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33-24-08-67. [Reserved] 

33-24-08-68. [Reserved] 

33-24-08-69. [Reserved] 

33-24-08-70. [Reserved] 

33-24-08-71. [Reserved] 

33-24-08-72. [Reserved] 

33-24-08-73. [Reserved] 

33-24-08-74. [Reserved] 

33-24-08-75. [Reserved] 

33-24-08-76. [Reserved] 

33-24-08-77. [Reserved] 

33-24-08-78. [Reserved] 

33-24-08-79. [Reserved] 

33-24-08-80. Applicability (financial responsibility). 

1. Sections 33-24-08-80 through 33-24-08-102 apply to owners and 
operators of all petroleum underground storage tank systems 
except as otherwise provided. 

2. Owners and operators of petroleum underground storage tank 
systems are subject to these requirements if they are in 
operation on or after the date for compliance established in 
section 33-24-08-81. 

3. State and federal government entities whose debts and 
liabilities are the debts and liabilities of a state or the 

139 



United States are exempt from the requirements of sections 
33-24-08-80 through 33-24-08-102. 

4. The requirements of sections 33-24-08-80 through 33-24-08-102 
do not apply to owners or operators of any underground storage 
tank system described in subsection 2 or 3 of section 
33-24-08-01. 

5. If the owner and operator of a petroleum underground storage 
tank are separate persons, only one person is required to 
demonstrate financial responsibility; however, both parties 
are liable in event of noncompliance. Regardless of which 
party complies, the date set for compliance at a particular 
facility is determined by the characteristics of the owner as 
set forth in section 33-24-08-81. 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 

33-24-08-81. Financial responsibility compliance dates. Owners 
of petroleum underground storage tanks are required to comply with the 
requirements of sections 33-24-08-80 through 33-24-08-102 by the 
following dates: 

1. All petroleum marketing firms owning one thousand or more 
underground storage tanks and all other underground storage 
tank owners that report a tangible net worth of twenty million 
dollars or more to the United States securities and exchange 
commission, dun and bradstreet, the energy information 
administration, or the rural electrification administration 
January 24, 1989. 

2. All petroleum marketing firms owning one 
hundred ninety-nine underground storage tanks 
1989. 

hundred to nine 
- October 26, 

3. All petroleum marketing firms owning thirteen to ninety-nine 
underground storage tanks at more than one facility 
April 26, 1990. 

4. All petroleum underground storage tank owners not described in 
subsection 1, 2, or 3, including all local government entities 
- October 26, 1990. 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 
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33-24-08-82. Definitions (financial responsibility). When used 
in sections 33-24-08-80 through 33-24-08-102, the following terms have 
the meanings given below: 

1. 11 Accidental release 11 means any sudden or nonsudden release of 
petroleum from an underground storage tank that results in a 
need for corrective action or compensation for bodily injury 
or property damage, or both, neither expected nor intended by 
the tank owner or operator. 

2. 11 Bodily injury 11 has the meaning given to this term by 
applicable state law; however, this term does not include 
those liabilities which, consistent with standard insurance 
industry practices, are excluded from coverage in liability 
insurance policies for bodily injury. 

3. 11 Controlling interest 11 means direct ownership of at least 
fifty percent of the voting stock of another entity. 

4. 11 0epartment 11 means the North Dakota state department of health 
and consolidated laboratories. 

5. 11 Financial reporting year 11 means the latest consecutive 
twelve-month period for which any of the following reports 
used to support a financial test is prepared: 

a. A 10-K report submitted to the securities and exchange 
commission; 

b. An annual report of tangible net worth submitted to dun 
and bradstreet; or 

c. Annual reports submitted to the energy information 
administration or the rural electrification 
administration. 11 Financial reporting year 11 may thus 
comprise a fiscal-year or a calendar-year period. 

6. 11 Legal defense cost 11 is any expense that an owner or operator 
or provider of financial assurance incurs in defending against 
claims or actions brought: 

7. 

a. By the environmental protection agency 
require corrective action or to recover 
corrective action; 

or a state to 
the costs of 

b. By or on behalf of a third party for bodily injury or 
property damage caused by an accidental release; or 

c. By any person to enforce the terms of a financial 
assurance mechanism. 

11 0ccurrence 11 means an accident, including 
repeated exposure to conditions, which results 
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from an underground storage tank. (NOTE: This definition is 
intended to assist in the understanding of these rules and is 
not intended either to 1 imit the meaning of "occurrence" in a 
way that conflicts with standard insurance usage or to prevent 
the use of other standard insurance terms in place of 
"occurrence".) 

8. "Owner or operator", when the owner or operator are separate 
parties, refers to the party that is obtaining or has obtained 
financial assurances. 

9. "Petroleum marketing facilities" include all facilities at 
which petroleum is produced or refined and all facilities from 
which petroleum is sold or transferred to other petroleum 
marketers or to the public. 

10. "Petroleum marketing firms" are all firms owning petroleum 
marketing facilities. Firms owning other types of facilities 
with underground storage tanks as well as petroleum marketing 
facilities are considered to be petroleum marketing firms. 

11. "Property damage" has the meaning given this term by 
applicable state law. This term does not include those 
liabilities which, consistent with standard insurance industry 
practices, are excluded from coverage in liability insurance 
policies for property damage. However, such exclusions for 
property damage shall not include corrective action associated 
with releases from tanks which are covered by the policy. 

12. "Provider of financial assurance" means an entity that 
provides financial assurance to an owner or operator of an 
underground storage tank through one of the mechanisms listed 
in sections 33-24-08-85 through 33-24-08-93, including a 
guarantor, insurer, risk retention group, surety, issuer of a 
letter of credit, issuer of a state-required mechanism, or a 
state. 

13. "Substantial business relationship" means the extent of a 
business relationship necessary under applicable state law to 
make a guarantee contract issued incident to that relationship 
valid and enforceable. A guarantee contract is issued 
"incident to that relationship 11 if it arises from and depends 
on existing economic transactions between the guarantor and 
the owner or operator. 

14. 11 Tangible net worth" means the tangible assets that remain 
after deducting liabilities; such assets do not include 
intangibles such as goodwill and rights to patents or 
royalties. For purposes of this definition, 11 assets 11 means 
all existing and all probable future economic benefits 
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obtained or controlled by a particular entity as a result of 
past transactions. 

History: Effective December 1, 1989. 
General Authority; NOCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 

33-24-08-83. 
responsibility. 

Amount and scope of required financial 

1: Owners or operators of petroleum underground storage tanks 
must demonstrate financial responsibility for taking 
corrective action and for compensating third parties for 
bodily injury and property damage caused by accidental 
releases arising from the operation of petroleum underground 
storage tanks in at least the following per-occurrence 
amounts: 

a. For owners or operators of petroleum underground storage 
tanks that are located at petroleum marketing facilities, 
or that handle an average of more than ten thousand 
gallons [37854 liters] of petroleum per month based on 
annual throughput for the previous calendar year, one 
million dollars; and 

b. For all other owners or operators of petroleum underground 
storage tanks, five hundred thousand dollars. 

2. Owners or operators of petroleum underground storage tanks 
must demonstrate financial responsibility for taking 
corrective action and for compensating third parties for 
bodily 1nJury and property damage caused by accidental 
releases ar1s1ng from the operation of petroleum underground 
storage tanks in at least the following annual aggregate 
amounts: 

a. For owners or operators of one to one hundred petroleum 
underground storage tanks, one million dollars; and 

b. For owners or operators of one hundred one 
petroleum underground storage tanks, two million 

or more 
dollars .. 

3. For the purposes of subsections 2 and 6 only, 11 a petroleum 
underground storage tank 11 means a single containment unit and 
does not mean combinations of single containment units. 

4. Except as provided in subsection 5, if the owner or operator 
uses separate mechanisms or separate combinations of 
mechanisms to demonstrate financial responsibility for: 

a. Taking corrective action; 
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b. Compensating third parties for bodily injury and property 
damage caused by sudden accidental releases; or 

c. Compensating third parties for bodily injury and property 
damage caused by nonsudden accidental releases, the amount 
of assurance provided by each mechanism or combination of 
mechanisms must be in the full amount specified in 
subsections 1 and 2. 

5. If an owner or operator uses separate mechanisms or separate 
combinations of mechanisms to demonstrate financial 
responsibility for different petroleum underground storage 
tanks, the annual aggregate required must be based on the 
number of tanks covered by each such separate mechanism or 
combination of mechanisms. 

6. Owners or operators shall review the amount of aggregate 
assurance provided whenever additional petroleum underground 
storage tanks are acquired or installed. If the number of 
petroleum underground storage tanks for which assurance must 
be provided exceeds one hundred, the owner or operator shall 
demonstrate financial responsibility in the amount of at least 
two million dollars of annual aggregate assurance by the 
anniversary of the date on which the mechanism demonstrating 
financial responsibility became effective. If assurance is 
being demonstrated by a combination of mechanisms, the owner 
or operator shall demonstrate financial responsibility in the 
amount of at least two million dollars of annual aggregate 
assurance by the first-occurring effective date anniversary of 
any one of the mechanisms combined (other than a financial 
test or guarantee) to provide assurance. 

7. The amounts of assurance required under this section exclude 
legal defense costs. 

8. The required per-occurrence and annual aggregate coverage 
amounts do not in any way limit the liability of the owner or 
operator. 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 

33-24-08-84. Allowable mechanisms and combinations of mechanisms. 

1. Subject to the limitations of subsections 2 and 3, an owner or 
operator may use any one or combination of the mechanisms 
listed in sections 33-24-08-85 through 33-24-08-93 to 
demonstrate financial responsibility under sections 
33-24-08-80 through 33-24-08-102 for one or more underground 
storage tanks. 
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2. An owner or operator may use a guarantee or surety bond to 
establish financial responsibility only if the attorneys 
general of the states in which the underground storage tanks 
are located have submitted a written statement to the 
department that a guarantee or surety bond executed as 
described in this section is a legally valid and enforceable 
obligation in that state. 

3. An owner or operator may use self-insurance in combination 
with a guarantee only if, for the purpose of meeting the 
requirements of the financial test under this section, the 
financial statements of the owner or operator are not 
consolidated with the financial statements of the guarantor. 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 

33-24-08-85. Financial test of self-insurance. 

1. An owner or ope~ator, or guarantor, or both, may satisfy the 
requirements of section 33-24-08-83 by passing a financial 
test as specified in this section. To pass the financial test 
of self-insurance, the owner or operator, or guarantor, or 
both, must meet the criteria of subsection 2 or 3 based on 
yearend financial statements for the latest completed fiscal 
year. 

2. The following apply: 

a. The owner or operator, or guarantor, or both, must have a 
tangible net worth of at least ten times: 

(1) The total of the applicable aggregate amount required 
by section 33-24-08-83, based on the number of 
underground storage tanks for which a financial test 
is used to demonstrate financial responsibility to 
the department; 

(2) The sum of the corrective action cost estimates, the 
current closure and postclosure care cost estimates, 
and amount of liability coverage for which a 
financial test is used to demonstrate financial 
responsibility to the department under sections 
33-24-05-58, 33-24-05-77, and 33-24-05-79; and 

(3) The sum of current plugging and abandonment cost 
estimates for which a financial test is used to 
demonstrate financial responsibility to the 
department under chapter 33-25-01. 
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b. The owner or operator, or guarantor, or both, must have a 
tangible net worth of at least ten million dollars. 

c. The owner or operator, or guarantor, or both, must have a 
letter signed by the chief financial officer worded as 
specified in subsection 4. 

d. The owner or operator, or guarantor, or both, must either: 

(1) File financial statements annually with the United 
States securities and exchange commission, the energy 
information administration, or the rural 
electrification administration; or 

(2) Report annually the firm's tangible net worth to dun 
and bradstreet, and dun bradstreet must have assigned 
the firm a financial strength rating of 4A or 5A. 

e. The firm's yearend financial statements, if independently 
audited, cannot include an adverse auditor's op1n1on, a 
disclaimer of opinion, or a 11 going concern 11 qualification. 

3. The following apply: 

a. The owner or operator, or guarantor, or both, must meet 
the financial test requirements of subdivision a of 
subsection 6 of section 33-24-05-79, substituting the 
appropriate amounts specified in subdivisions a and b of 
subsection 2 of section 33-24-08-83 for the 11 amount of 
liability coverage 11 each time specified in that section; 

b. The fiscal yearend financial statements of the owner or 
operator, or guarantor, or both, must be examined by an 
independent certified public accountant and be accompanied 
by the accountant's report of the examination; 

c. The firm's yearend financial statements cannot include an 
adverse auditor's opinion, a disclaimer of opinion, or a 
11 going concern 11 qualification~ 

d. The owner or operator, or guarantor, or both, must have a 
letter signed by the chief financial officer, worded as 
specifed in subsection 4; and 

e. If the financial statements of the owner or operator, or 
guarantor, or both, are not submitted annually to the 
United States securities and exchange commission, the 
energy information administration or the rural 
electrification administration, the owner or operator, or 
guarantor, or both, must obtain a special report by an 
independent certified public accountant stating that: 
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(1) 

(2) 

The certified public accountant has compared the data 
that the letter from the chief financial officer 
specifies as having been derived from the latest 
yearend financial statements of the owner or 
operator, or guarantor, or both, with the amounts in 
such financial statements; and 

In connection with that comparison, no matters came 
to the certified public accountant 1 s attention which 
caused the certified public accountant to believe 
that the specified data should be adjusted. 

4. To demonstrate that it meets the financial test under 
subsection 2 or 3, the chief financial officer of the owner or 
operator, or guarantor, must sign, within one hundred twenty 
days of the close of each financial reporting year, as defined 
by the twelve-month period for which financial statements used 
to support the financial test are prepared, a letter worded 
exactly as follows, except that the instructions in brackets 
are to be replaced by the relevant information and the 
brackets deleted: 

Letter from Chief Financial Officer 

I am the chief financial officer of [insert: name and address 
of the owner or operator, or guarantor]. This 1 etter is in 
support of the use of [insert: 11 the financial test of 
self-insurance 11

, and/or 11 guarantee 11
] to demonstrate financial 

responsibility for [insert: Taking corrective action 11 and/or 
11 compensating third parties for bodily lnJury and property 
damage 11

] caused by [insert: 11 sudden accidental releases 11 and/or 
11 nonsudden accidental releases 11

] in the amount of at least 
[insert: dollar amount] per occurrence and [insert: dollar 
amount] annual aggregate arising from operating (an) underground 
storage tank(s). 

Underground storage tanks at the following facilities are 
assured by this financial test by this [insert: 11 owner or 
operator 11

, and/or 11 guarantor 11
]: [List for each faci 1 i ty: the 

name and address of the facility where tanks assured by this 
financial test are located, and whether tanks are assured by this 
financial test. If separate mechanisms or combinations of 
mechanisms are being used to assure any of the tanks at this 
facility, list each tank assured by this financial test by the 
tank identification number provided in the notification submitted 
pursuant to state requirements.] 

A [insert: 11 financial test 11
, and/or 11 guarantee 11

] is also used 
by· this [insert: 11 owner or operator11

, or 11 guarantor 11
] to 

demonstrate evidence of financial responsibility in the following 
amounts under other environmental protection agency regulations or 
state programs authorized by the environmental protection agency 
under 40 CFR Parts 271 and 145: 
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EPA Regulations Amount 

Closure [§§264 .143 and 265 .143] $ __ _ 
Postclosure Care [§§264.145 and 265.145] $ ----Li abi 1 i ty Coverage [§§264 .147 and 265 .147] $ __ _ 
Corrective Action [§264.101(b)] $ 
Plugging and Abandonment [§144. 63] $---
Closure $ ----Postclosure Care $ ----L i abi 1 i ty Coverage $ ___ _ 
Corrective Action $ ----Plugging and Abandonment $ ___ _ 

Tota 1 $ ----
This [insert: 11 owner or operator 11

, or 11 guarantor 11
] 

received an adverse opinion, a disclaimer of opinion, or a 
concern 11 qualification from an independent auditor 
financial statements for the latest completed fiscal year. 

has not 
11 going 

on his 

[Fill in the information for Alternative I if the criteria of 
subsection 2 of section 33-24-08-85 are being used to demonstrate 
compliance with the financial test requirements. Fill in the 
information for Alternative II if the criteria of subsection 3 of 
section 33-24-08-85 are being used to demonstrate compliance with 
the financial test requirements.] 
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ALTERNATIVE I 

1. Amount of annual underground storage tank aggregate 
coverage being assured by a financial test, and/or 
guarantee $ ____ __ 

2. Amount of corrective action, closure and 
postclosure care costs, liability coverage, 
and plugging and abandonment costs covered by 
a financial test, and/or guarantee $ ____ __ 

3. Sum of lines 1 and 2 $ 

4. Total tangible assets $ 

5. Total liabilities [if any of the amount reported 
on line 3 is included in total liabilities, you 
may deduct that amount from this line and add that 

------

------

amount to 1 i ne 6] $ ____ __ 

6. Tangible net worth [subtract line 5 from line 4] $ ------

7. Is line 6 at least $10 million? 

8. Is line 6 at least 10 times line 3? 

9. Have financial statements for the latest 
fiscal year been filed with the Securities 
and Exchange Commission? 

10. Have financial statements for the latest 
fiscal year been filed with the Energy 
Information Administration? 

11. Have financial statements for the latest 
fiscal year been filed with the Rural 
Electrification Administration? 

12. Has financial information been provided to 
Dun and Brads~reet, and has Dun and 
Bradstreet pro~ided a financial strength 
rating of 4A or SA? [Answer "Yes" only if 
both criteria have been met.] 

149 

Yes No 



ALTERNATIVE II 

1. Amount of annual underground storage tank 
aggregate coverage being assured by a test, 
and/or guarantee $ ---

2. Amount of corrective action, closure and 
postclosure care costs, liability coverage, 
and plugging and abandonment costs covered by 
a financial test, and/or guarantee $ ---

3. Sum of lines 1 and 2 $ ---

4. Total tangible assets $ ---
5. Total liabilities [if any of the amount reported 

on line 3 is included in total liabilities, you 
may deduct that amount from this line and add that 
amount to 1 i ne 6] $ __ _ 

6. Tangible net worth [subtract line 5 from line 4] $ ___ _ 

7. Total assets in the United States [required only 
if less than 90 percent of assets are located in 
the United States] $ ___ _ 

8. Is line 6 at least $10 million? 

9. Is line 6 at least 6 times line 3? 

10. Are at least 90 percent of assets located 
in the United States? [If 11 No 11

, complete 
1 i ne 11.] 

11. Is line 7 at least 6 times line 3? [Fill 
in either lines 12-15 or lines 16-18:] 

12. Current assets 

13. Current liabilities 

14. Net working capital [subtract line 13 from 
1 i ne 12] 

15. Is line 14 at least 6 times line 3? 

16. Current bond rating of most recent bond 
issue 

17. Name of rating service 
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18. Date of maturity of bond 

19. Have financial statements for the latest 
fiscal year been filed with the SEC, the 
Energy Information Administration, or the 
Rural Electrification Administration? 

[If "No", 
public accountant 
between data as 
statements for the 

please attach a report from an independent certified 
certifying that there are no material differences 

reported in lines 4-18 above and the financial 
latest fiscal year.] 

[For both Alternative I and Alternative II 
certification with this statement.] 

complete the 

I hereby certify that the wording of this letter is identical to 
the wording specified in subsection 4 of section 33-24-08-85, chapter 
33-24-08, as such regulations were constituted on the date shown 
immediately below. 

[Signature] 
[Name] 
[Title] 
[Date] 

5. If an owner or operator using the test to provide financial 
assurance finds that the owner or operator no longer meets the 
requirements of the financial test based on the yearend 
financial statements, the owner or operator must obtain 
alternative coverage within one hundred fifty days of the end 
of the year for which financial statements have been prepared. 

6. The department may require reports of financial condition at 
any time from the owner or operator, or guarantor, or both. 
If the department finds, on the basis of such reports or other 
information, that the owner or operator, or guarantor, or 
both, no longer meets the financial test requirements of 
subsections 2 or 3 and 4 of section 33-24-08-85, the owner or 
operator must obtain alternate coverage within thirty days 
after notification ~f such a finding. 

7. If the owner or operator fails to obtain alternate assurance 
within one hundred fifty days of finding that the owner or 
operator no longer meets the requirements of the financial 
test based on the yearend financial statements, or within 
thirty days of notification by the department that the owner 
or operator no longer meets the requirements of the financial 
test, the owner or operator must notify the department of such 
failure within ten days. 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 
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33-24-08-86. Guarantee. 

1. An owner or operator may satisfy the requirements of section 
33-24-08-83 by obtaining a guarantee that conforms to the 
requirements of this section. The guarantor must be: 

a. A firm that: 

(1) Possesses a controlling interest in the owner or 
operator; 

(2) Possesses a controlling interest in a firm described 
under paragraph 1 of subdivision a of subsection 1; 
or 

(3) Is controlled through stock ownership by a common 
parent firm that possesses a controlling interest in 
the owner or operator; or 

b. A firm engaged in a substantial business relationship with 
the owner or operator and issuing the guarantee as an act 
incident to that business relationship. 

2. Within one hundred twenty days of the close of each financial 
reporting year the guarantor must demonstrate that it meets 
the financial test criteria of section 33-24-08-85 based on 
yearend financial statements for the latest completed 
financial reporting year by completing the letter from the 
chief financial officer described in subsection 4 of section 
33-24-08-85 and must deliver the letter to the owner or 
operator. If the guarantor fails to meet the requirements of 
the financial test at the end of any financial reporting year, 
within one hundred twenty days of the end of that financial 
reporting year the guarantor shall send via certified mail, 
before cancellation or nonrenewal of the guarantee, notice to 
the owner or operator. If the department notifies the 
guarantor that the guarantor no longer meets the requirements 
of the financial test of subsections 2 or 3 and 4 of section 
33-24-08-85, the guarantor must notify the owner or operator 
within ten days of receiving such notification from the 
department. In both cases, the guarantee will terminate no 
less than one hundred twenty days after the date the owner or 
operator receives the notification, as evidenced by the return 
receipt. The owner or operator must obtain alternative 
coverage as specified in subsection 3 of section 33-24-08-100. 

3. The guarantee must be worded as follows, except that 
instructions in brackets are to be replaced with the relevant 
information and the brackets deleted: 
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GUARANTEE 

Guarantee made this [date] by [name of guaranteeing entity], a 
business entity organized under the laws of the state of [name 
of state], herein referred to as guarantor, to [the state 
implementing agency] and to any and all third parties, and 
obligees, on behalf of [owner or operator] of [business 
address]. 

Recita 1 s. 

(1) Guarantor meets or exceeds the financial test criteria of 
subsections 2 or 3 and 4 of section 33-24-08-85 and agrees 
to comply with the requirements for guarantors as 
specified in subsection 2 of section 33-24-08 86. 

(2) [Owner or operator] owns or operates the following 
underground storage tank(s) covered by this guarantee: 
[List the number of tanks at each facility and the name(s) 
and address(es) of the facility(ies) where the tanks are 
located. If more than one instrument is used to assure 
different tanks at any one facility, for each tank covered 
by this instrument, list the tank identification number 
provided in the notification submitted pursuant to section 
33-24-08-12,· and the name and address of the facility. 
This guarantee satisfies sections 33-24-08-80 through 
33-24-08-102 requirements for assuring funding for 
[insert: "taking corrective action" and/or "compensating 
third parties for bodily injury and property damage caused 
by 11 either 11 sudden acci denta 1 re 1 eases" or 11 nonsudden 
accidental releases 11 or 11 accidental releases 11

; if coverage 
is different for different tanks or locations, indicate 
the type of coverage applicable to each tank or location] 
arising from operating the above-identified underground 
storage tank(s) in the amount of [insert dollar amount] 
per occurrence and [insert dollar amount] annual 
aggregate. 

(3) [Insert appropriate phrase: 11 0n behalf of our subsidiary 11 

(if guarantor is corporate parent of the owner or 
operator); 11 0n behalf of our affiliate" (if guarantor is 
a related firm of the owner or operator); or 11 Incident to 
our business relationship with 11 (if guarantor is providing 
the guarantee as an incident to a substantial business 
relationship with owner or operator)][owner or operator], 
guarantor guarantees to [implementing agency] and to any 
and all third parties that: 

In the event that [owner or operator] fails to provide 
alternative coverage witin sixty days after receipt of a 
notice of cancellation of this guarantee and the 
[department] has determined or suspects a release has 
occurred at an underground storage tank covered by this 
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guarantee, the guarantor, upon instructions from the 
[department] shall fund a standby trust fund in accordance 
with the provisions of section 33-24-08-98, in an amount 
not to exceed the coverage limits specified above. 

In the event that the [department] determines that [owner 
or operator] has failed to perform corrective action for 
releases arising out of the operation of the 
above-identified tank(s) in accordance with sections 
33-24-08-50 through 33-24-08-57, the guarantor upon 
written instructions from the [department] shall fund a 
standby trust in accordance with the provisions of section 
33-24-08-98, in an amount not to exceed the coverage 
limits specified above. 

If [owner or operator] fails to satisfy a judgment or 
award based on a determination of liability for bodily 
1nJury or property damage to third parties caused by 
["sudden" and/or "nonsudden"] accidental releases ar1s1ng 
from the operation of the above-identified tank(s), or 
fails to pay an amount agreed to in settlement of a claim 
arising from, or alleged to arise from, such injury or 
damage, the guarantor, upon written instructions from the 
[department], shall fund a standby trust in accordance 
with the provisions of section 33-24-08-98 to satisfy such 
judgment(s), award(s), or settlement agreement(s) up to 
the limits of coverage specified above. 

(4) Guarantor agrees that if, at the end of any fiscal year 
before cancellation of this guarantee, the guarantor fails 
to meet the financial test criteria of subsections 2 or 3 
and 4 of section 33-24-08-85, guarantor shall send within 
one hundred twenty days of such failure, by certified 
mail, notice to [owner or operator]. The guarantee will 
terminate one hundred twenty days from the date of receipt 
of the notice by [owner or operator], as evidenced by the 
return receipt. 

(5) Guarantor agrees to notify [owner or operator] by 
certified mail of a voluntary or involuntary proceeding 
under Title 11 (Bankruptcy), United States Code naming 
guarantor as debtor, within ten days after commencement of 
the proceeding. 

(6) Guarantor agrees to remain bound 
notwithstanding any modification or 
obligation of [owner or operator] 
33-24-08. 

under this guarantee 
alteration of any 
pursuant to chapter 

(7) Guarantor agrees to remain bound under this guarantee for 
so long as [owner or operator] must comply with the 
applicable financial responsibility requirements of 
sections 33-24-08-80 through 33-24-08-102 for the 
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above-identified tank(s), except that guarantor may cancel 
this guarantee by;sending notice by certified mail to 
[owner or operator], such cancellation to become effective 
no earlier than one hundred twenty days after receipt of 
such notice by [owner or operator], as evidenced by the 
return receipt. 

(8) The guarantor 1 s obligation does not apply to any of the 
following: 

(a) Any obligation of [insert owner or operator] under a 
workers• compensation, disability benefits, or 
unemployment compensation law or other similar law; 

(b) Bodily injury to an employee of [insert owner or 
operator] ar1s1ng from, and in the course of, 
employment by [insert owner or operator]; 

(c) Bodily lnJury or property damage arising from the 
ownership, maintenance, use, or entrustment to others 
of any aircraft, motor vehicle, or watercraft; 

(d) Property damage to any property owned, rented, loaned 
to, in the care, custody, or control of, or occupied 
by [insert owner or operator] that is not the direct 
result of a release from a petroleum underground 
storage tank; 

(e) Bodily damage or property damage for which [insert 
owner or operator] is obligated to pay damages by 
reason of the assumption of liability in a contract 
or agreement other than a contract or agreement 
entered into to meet the requirements of section 
33-24-08-83. 

(9) Guarantor expressly waives notice of acceptance of this 
guarantee by [the department], by any or all third 
parties, or by [owner or operator]. 
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I hereby certify that the wording of this guarantee is 
identical to the wording specified in subsection 3 of section 
33-24-08-86 as such regulations were constituted on the effective 
date shown immediately below. 

Effective date: 

[Name of guarantor] 
[Authorized signature for guarantor] 
[Name of person signing] 
[Title of person signing] 
Signature of witness or notary: 

4. An owner or operator who uses a guarantee to satisfy the 
requirements of section 33-24-08-83 must establish a standby 
trust fund when the guarantee is obtained. Under the terms of 
the guarantee, all amounts paid by the guarantor under the 
guarantee will be deposited directly into the standby trust 
fund in accordance with instructions from the department under 
section 33-24-08-98. The standby trust fund must meet the 
requirements specified in section 33-24-08-93. 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 

33-24-08-87. Insurance and risk retention group coverage. 

1. An owner or operator may satisfy the requirements of section 
33-24-08-83 by obtaining liability insurance that conforms to 
the requirements of this section from a qualified insurer or 
risk retention group. Such insurance may be in the form of a 
separate insurance policy or an endorsement to an existing 
insurance policy. 

2. Each insurance policy must be amended by an endorsement worded 
as specified in subdivision a, or evidenced by a certificate 
of insurance worded as specified in subdivision b, except that 
instructions in brackets must be replaced with the relevant 
information and the brackets deleted: 

a. Endorsement 

Name: [name of each covered location] 

Address: [address of each covered location] 

Policy Number: 
Period of Coverage: [current policy period] 
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Name of [Insurer or Risk Retention Group] 

Address of [Insurer or Risk Retention Group]: 

Name of Insured: 
Address of Insured: 

Endorsement: 

1. This endorsement certifies that the policy to which 
the endorsement is attached provides liability 
insurance covering the following underground storage 
tanks: 

[List the number of tanks at each facility and 
the name(s) and address(es) of the facility(ies) 
where the tanks are located. If more than one 
instrument is used to assure different tanks at 
any one facility, for each tank covered by this 
instrument, list the tank identification number 
provided in the notification submitted pursuant 
to section 33-24-08-12, and the name and address 
of the facility.] 

for [insert: "taking corrective action" and/or 
"compensating third parties for bodily lnJury and 
property damage caused by" either "sudden accidental 
releases" or 11 nonsudden accidental releases 11 or 
11 accidenta 1 re 1 eases"; if coverage is different for 
different tanks or locations, indicate the type of 
coverage applicable to each tank or location] arising 
from operating the underground storage tank(s) 
identified above. 

The limits of liability are [insert the dollar amount 
of the "each occurrence" and 11 annual aggregate 11 

limits of the Insurer's or Group's liability; if the 
amount of coverage is different for different types 
of coverage or for different underground storage 
tanks or locations, indicate the amount of coverage 
for each type of coverage and/or for each underground 
storage tank or location], exclusive of legal defense 
costs. This coverage is provided under [policy 
number]. The effective date of said policy is 
[date]. 

2. The insurance afforded with respect to such 
occurrences is subject to all of the terms and 
conditions of the policy; provided, however, that any 
provisions inconsistent with subsections a through e 
of this paragraph 2 are hereby amended to conform 
with subsections a through e; 
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a. Bankruptcy 
not relieve 
obligations 
endorsement 

or insolvency of the insured shall 
the [ 11 Insurer11 or 11 Group 11

] of its 
under the policy to which this 

is attached. 

b. The [ 11 Insurer 11 or 11 Group 11
] is liable for the 

payment of amounts within any deductible 
applicable to the policy to the provider of 
corrective action or a damaged third party, with 
a right of reimbursement by the insured for any 
such payment made by the [ 11 Insurer11 or 11 Group 11

]. 

This provision does not apply with respect to 
that amount of any deductible for which coverage 
is demonstrated under another mechanism or 
combination of mechanisms as specified . in 
sections 33-24-08-85 through 33-24-08-92. 

c. Whenever requested by the [department], the 
[

11 Insurer 11 or 11 Group 11
] agrees to furnish to the 

[department] a signed duplicate original of the 
policy and all endorsements. 

d. Cancellation or any other termination of the 
insurance by the [ 11 Insurer 11 or 11 Group 11

] will be 
effective only upon written notice and only 
after the expiration of sixty days after a copy 
of such written notice is received by the 
insured. 

[Insert for claims-made policies: 

e. The insurance covers claims for any occurrence 
that commenced during the term of the policy 
that is discovered and reported to the 
[

11 Insurer11 or 11 Group 11
] within six months of the 

effective date of the cancellation or 
termination of the policy.] 

I hereby certify that the wording of this instrument is identical 
to the wording in subdivision a of subsection 2 of section 33-24-08-87 
and that the [ 11 Insurer" or 11 Group 11

] is [ 11 licensed to transact the 
business of insurance or eligible to provide insurance as an excess or 
surplus lines insurer in one or more states 11

]. 

[Signature of authorized repres.entative of Insurer or Risk Retention Group] 
[Name of person signing] 
[Title of person signing], Authorized Representative of [name of Insurer or 

Risk Retention Group] 
[Address of Representative] 
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b. Certificate of insurance 

Name: [name of each covered location] 

Address: [address of each covered location] 

Policy Number: 
Endorsement (if applicable) 
Period of Coverage: [current policy period] 

Name of [Insurer or Risk Retention Group] 

Address of [Insurer or Risk Retention Group]: 

Name of Insured: 
Address of Insured: 

Certification: 

1. [Name of Insurer or Risk Retention Group], [the 
"Insurer" or "Group"], as identified above, hereby 
certifies that it has issued liability insurance 
covering the following underground storage tank(s): 

[List the number of tanks at each facility and 
the name(s) and address(es) of the facility(ies) 
where the tanks are located. If more than one 
instrument is used to assure different tanks at 
any one facility, for each tank covered by this 
instrument, list the tank identification number 
provided in the notification submitted pursuant 
to section 33-24-08-12, and the name and address 
of the facility.] 

for [insert: "taking corrective action" and/or 
"compensating third parties for bodily lnJury and 
property damage caused by" either "sudden accidental 
releases" or "nonsudden accidental releases" or 
"acci denta 1 re 1 eases"; if coverage is different for 
different tanks or locations, indicate the type of 
coverage applicable to each tank or location] arising 
from operating the underground storage tank(s) 
identified above. 

The limits of liability are [insert the dollar amount 
of the "each occurrence" and "annual aggregate" 
limits of the Insurer's or Group's liability; if the 
amount of coverage is different for different types 
of coverage or for different underground storage 
tanks or locations, indicate the amount of coverage 
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for each type of coverage and/or for each underground 
storage tank or location], exclusive of legal defense 
costs. This coverage is provided under [policy 
number]. The effective date of said policy is 
[date]. 

2. The [ 11 Insurer 11 or 11 Group 11
] further certifies the 

following with respect to the insurance described in 
paragraph 1: 

a. Bankruptcy 
not relieve 
obligations 
certificate 

or insolvency of the insured shall 
the [ 11 Insurer 11 or 11 Group 11

] of its 
under the policy to which this 

applies. 

b. The [ 11 Insurer 11 or 11 Group 11
] is liable for the 

payment of amounts within any deductible 
applicable to the policy to the provider of 
corrective action or a damaged third party, with 
a right of reimbursement by the insured for any 
such payment made by the [ 11 Insurer11 or 11 Group 11

]. 

This provision does not apply with respect to 
that amount of any deductible for which coverage 
is demonstrated under another mechanism or 
combination of mechanisms as specified in 
sections 33-24-08-85 through 33-24-08-92. 

c. Whenever requested by the [department], the 
[

11 Insurer 11 or 11 Group 11
] agrees to furnish to the 

[department] a signed duplicate original of the 
policy and all endorsements. 

d. Cancellation or any other termination of the 
insurance by the [ 11 Insurer 11 or 11 Group 11

] will be 
effective only upon written notice and only 
after the expiration of sixty days after a copy 
of such written notice is received by the 
insured. 

[Insert for claims-made policies: 

e. The insurance covers claims for any occurrence 
that commenced during the term of the policy 
that is discovered and reported to the 
[

11 Insurer 11 or 11 Group 11
] within six months of the 

effective date of the cancellation or other 
termination of the policy.] 

I hereby certify that the wording of this instrument is identical 
to the wording in subdivision b of subsection 2 of section 33-24-08-87 
and that the [ 11 Insurer11 or 11 Group 11

] is [ 11 licensed to transact the 
business of insurance, or eligible to provide insurance as an excess or 
surplus lines insurer, in one or more states 11

]. 
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[Signature of authorized representative of Insurer] 
[Type name] 
[Title], Authorized Representative of [name of Insurer or Risk Retention 

Group] 
[Address of Representative] 

3. Each insurance policy must be issued by an insurer or a risk 
retention group that, at a m1n1mum, is licensed to transact 
the business of insurance or eligible to provide insurance as 
an excess or surplus lines insurer in one or more states. 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 

33-24-08-88. Surety bond. 

1. An owner or operator may satisfy the requirements of section 
33-24-08-83 by obtaining a surety bond that conforms to the 
requirements of this section. The surety company issuing the 
bond must be among those listed as acceptable sureties on 
federal bonds in the latest circular 570 of the United States 
department of the treasury. 

2. The surety bond must be worded as follows, except that 
instructions in brackets must be replaced with the relevant 
information and the brackets deleted: 
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Performance Bond 

Date bond executed: 
Period of coverage: 
Principal: [legal name and business address of owner 
or operator] 

Type of organization: [insert 11 individual 11
, 

11 joint 
venture 11

, 
11 partnership 11

, or 11 corporation 11
] 

State of incorporation (if applicable): 

Surety(ies): [name(s) and business address(es)] 

Scope of Coverage: [List the number of tanks at each facility 
and the name(s) and address(es) of the facility(ies) where the 
tanks are located. If more than one instrument is used to 
assure different tanks at any one facility, for each tank 
covered by this instrument, list the tank identification 
number provided in the notification submitted pursuant to 
section 33-24-08-12, and the name and address of the facility. 
List the coverage guaranteed by the bond: 11 taking corrective 
action 11 provided in the notification submitted pursuant to 
and/or 11 compensating third parties for bodily injury and 
property damage caused by 11 either 11 sudden accidental releases 11 

or 11 nonsudden accidental releases" or 11 accidental releases 11 

11 arising from operating the underground storage tank 11
]. 

Penal sums of bond: 
Per occurrence $ 

~------------------------------Annual aggregate $ ____________________________ __ 
Surety 1 s bond number: 

Know all Persons by These Presents, that we, the Principal and 
Surety(ies), hereto are firmly bound to [the department], in 
the above penal sums for the payment of which we bind 
ourselves, our heirs, executors, administrators, successors, 
and assigns jointly and severally; provided that, where the 
Surety(ies) are corporations acting as co-sureties, we, the 
Sureties, bind ourselves in such sums jointly and severally 
only for the purpose of allowing a joint action or actions 
against any or all of us, and for all other purposes each 
Surety binds itself, jointly and severally with the Principal, 
for the payment of such sums only as is set forth opposite the 
name of such Surety, but if no limit of liability is 
indicated, the limit of liability shall be the full amount of 
the penal sums. 

Whereas said Principal is required under section 23-20.3-04.1 
of the North Dakota Century Code to provide financial 
assurance for [insert: 11 taking corrective action 11 and/or 
11 compensating third parties for bodily injury and property 
damage caused by11 either 11 sudden accident releases 11 or 
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"nonsudden accidental releases" or "accidental releases"; if 
coverage is different for different tanks or locations, 
indicate the type of coverage applicable to each tank or 
location] arising from operating the underground storage tanks 
identified above, and 

Whereas said Principal shall establish a standby trust fund as 
is required when a surety bond is used to provide such 
financial assurance; 

Now, therefore, the conditions of the obligation are such that 
if the Principal shall faithfully ["take corrective action, in 
accordance with sections 33-24-08-50 through 33-24-08-57 and 
the department's instructions for", and/or "compensate injured 
third parties for bodily injury and property damage caused by" 
either "sudden" or "nonsudden" or "sudden and nonsudden"] 
accidental releases arising from operating the tank(s) 
identified above, or if the Principal shall provide alternate 
financial assurance, as specified in sections 33-24-08-80 
through 33-24-08-102, within one hundred twenty days after the 
date the notice of cancellation is received by the Principal 
from the Surety(ies), then this obligation shall be null and 
void; otherwise it is to remain in full force and effect. 

Such obligation does not apply to any of the following: 

(a) Any obligation of [insert owner or 
workers' compensation, disability benefits, 
compensation law or other similar law; 

operator] under a 
or unemployment 

(b) Bodily injury to an employee of [insert owner or operator] 
arising from, and in the course of, employment by [insert 
owner or operator]; 

(c) Bodily lnJury or property damage ar1s1ng from the 
ownership, maintenance, use, or entrustment to others of any 
aircraft, motor vehicle, or watercraft; 

(d) Property damage to any property owned, rented, loaned to, 
in the care, custody, or control of, or occupied by [insert 
owner or operator] that is not the direct result of a release 
from a petroleum underground storage tank; 

(e) Bodily injury or property damage for which [insert owner 
or operator] is obligated to pay damages by reason of the 
assumption of liability in a contract or agreement other than 
a contract or agreement entered into to meet the requirements 
of section 33-24-08-83. 

The Surety(ies) shall become liable on this bond obligation 
only when the Principal has failed to fulfill the conditions 
described above. 
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Upon notification by the [department] that the Principal has 
failed to [ 11 take corrective action, in accordance with chapter 
33-24-08, sections 33-24-08-50 through 33-24-08-57 and the 
department•s instructions 11

, and/or 11 compensate injured third 
parties 11

] as guaranteed by this bond, the Surety(ies) shall 
either perform [ 11 corrective action in accordance with chapter 
33-24-08 and the department 1 s instructions 11

, and/or 
11 third-party liability compensation 11

] or place funds in an 
amount up to the annual aggregate penal sum into the standby 
trust fund as directed by the [department] under section 
33-24-08-98. 

Upon notification by the [department] that the Principal has 
failed to provide alternate financial assurance within sixty 
days after the date the notice of cancellation is received by 
the Principal from the Surety(ies) and that the [department] 
has determined or suspects that a release has occurred, the 
Surety(ies) shall place funds in an amount not exceeding the 
annual aggregate penal sum into the standby trust fund as 
directed by the [department] under section 33-24-08-98. 

The Surety(ies) hereby waive(s) notification of amendments to 
applicable laws, statutes, rules, and regulations and agrees 
that no such amendment shall in any way alleviate its(their) 
obligation on this bond. 

The liability of the Surety(ies) shall not be discharged by 
any payment or succession of payments hereunder, unless and 
until such payment or payments shall amount in the annual 
aggregate to the penal sum shown on the face of the bond, but 
in no event shall the obligation of the Surety(ies) hereunder 
exceed the amount of said annual aggregate penal sum. 

The Surety(ies) may cancel the bond by sending notice of 
cancellation by certified mail to the Principal, provided, 
however, that cancellation shall not occur during the one 
hundred twenty days beginning on the date of receipt of the 
notice of cancellation by the Principal, as evidenced by the 
return receipt. 

The Principal may terminate this bond by sending written 
notice to the Surety(ies). 

In Witness Thereof, the Principal and Surety(ies) have 
executed this Bond and have affixed their seals on the date 
set forth above. 

The persons whose signatures appear below hereby certify that 
they are authorized to execute this surety bond on behalf of 
the Principal and Surety(ies) and that the wording of this 
surety bond is identical to the wording specified in 
subsection 2 of section 33-24-08-88 as such regulations were 
constituted on the date this bond was executed. 
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Principal 

[Signature(s)] 
[Name(s)] 
[Title(s)] 
[Corporate seal] 

Corporate Surety(ies) 

[Name and address] 
[State of Incorporation: ] 
[Liability limit: $ ______________ ] 
[Signature(s)] 
[Name(s) and title(s)] 
[Corporate seal] 

[For every co-surety, provide signature(s), corporate 
seal, and other information in the same manner as for Surety 
above.] 

Bond premium: $ _________ _ 

3. Under the terms of the bond, the surety will become liable on 
the bond obligation when the owner or operator fails to 
perform as guaranteed by the bond. In all cases, the surety's 
liability is limited to the per-occurrence and annual 
aggregate penal sums. 

4. The owner or operator who uses a surety bond to satisfy the 
requirements of section 33-24-08-83 must establish a standby 
trust fund when the surety bond is acquired. Under the terms 
of the bond, all amounts paid by the surety under the bond 
will be deposited directly into the standby trust fund in 
accordance with instructions from the department under section 

33-24-08-98. This standby trust fund must meet the 
requirements specified in section 33-24-08-93. 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 

33-24-08-89. Letter of credit. 

1. An owner or operator may satisfy the requirements of section 
33-24-08-83 by obtaining an irrevocable standby letter of 
credit that conforms to the requirements of this section. The 
issuing institution must be an entity that has the authority 
to issue letters of credit in each state where used and whose 
letter-of-credit operations are regulated and examined by a 
federal or state agency. 
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2. The letter of credit must be worded as follows, except that 
instructions in brackets are to be replaced with the relevant 
information and the brackets deleted: 

Irrevocable Standby Letter of Credit 

[Name and address of issuing institution] 
[Name and address of director(s) of state implementing 
agency(ies)] 

Dear Sir or Madam: We hereby establish our Irrevocable 
Standby Letter of Credit No. in your favor, at the 
request and for the accoun~[owner or operator name] of 
[address] up to the aggregate amount of [in words] U.S. 
dollars ($[insert dollar amount]), available upon presentation 
[insert, if more than one director of a state implementing 
agency is a beneficiary, "by any one of you"] of 

(1) Your sight 
credit, No. 

draft, 
, and 

bearing reference .to this letter of 

(2) Your signed statement reading as 
the amount of the draft is payable 
issued under authority of chapter 
Dakota Century Code". 

follows: "I certify that 
pursuant to regulations 
23-20.3-04.1 of the North 

This letter of credit may be drawn on to cover [insert: 
"taking corrective action" and/or "compensating third parties 
for bodily injury and property damage caused by" either 
"sudden accidental releases" or "nonsudden accidental 
releases" or "accidental releases"] arising from operating the 
underground storage tank(s) identified below in the amount of 
[in words]$[insert dollar amount] per occurrence and [in 
words[$]insert dollar amount] annual aggregate: 

[List the number of tanks at each facility and the name(s) and 
address(es) of the facility(ies) where the tanks are located. 
If more than one instrument is used to assure different tanks 
at any one facility, for each tank covered by this instrument, 
list the tank identification number provided in the 
notification submitted pursuant to section 33-24-08-12, and 
the name and address of the facility.] 

The letter of credit may not be drawn on to cover any of the 
following: 

(a) Any obligation of [insert owner or 
workers 1 compensation, disability benefits, 
compensation law or other similar law; 

operator] under a 
or unemployment 

(b) Bodily injury to an employee of [insert owner or operator] 
arising from, and in the course of, employment by [insert 
owner or operator]; 

166 



(c) Bodily lnJury or property damage ar1s1ng from the 
ownership, maintena~ce~ use, or entrustment to others of any 
aircraft, motor vehicle, or watercraft; 

(d) Property damage to any property owned, rented, loaned to, 
in the care, custody, or control of, or occupied by [insert 
owner or operator] that is not the direct result of a release 
from a petroleum underground storage tank; 

(e) Bodily injury or property damage for which [insert owner 
or operator] is obligated to pay damages by reason of the 
assumption of liability in a contract or agreement other than 
a contract or agreement entered into to meet the requirements 
of section 33-24-08-83. 

This letter of credit is effective as of [date] and shall 
expire on [date], but such expiration date shall be 
automatically extended for a period of [at least the length of 
the original term] on [expiration date] and on each successive 
expiration date, unless, at least one hundred twenty days 
before the current expiration date, we notify [owner or 
operator] by certified mail that we have decided not to extend 
this letter of credit beyond the current expiration date. In 
the event that [owner or operator] is so notified, any unused 
portion of the credit shall be available upon presentation of 
your sight draft for one hundred twenty days after the date of 
receipt by [owner or operator], as shown on the signed return 
receipt. 

Whenever this letter of credit is drawn on under and in 
compliance with the terms of this credit, we shall duly honor 
such draft upon presentation to us, and we shall deposit the 
amount of the draft directly into the standby trust fund of 
[owner or operator] in accordance with your instructions. 

We certify that the wording of this letter of credit is 
identical to the wording specified in subsection 2 of section 
33-24-08-89 as such regulations were constituted on the date 
shown immediately below. 

[Signature(s) and title(s) of official(s) of issuing institution] 
[Date] 

This credit is subject to [insert 11 the most recent edition of 
the Uniform Customs and Practice for Documentary Credits, 
published by the International Chamber of Commerce 11

, or 11 the 
Uniform Commercial Code 11

]. 

3. An owner or operator who uses a letter of credit to satisfy 
the requirements of section 33-24-08-83 must also establish a 
standby trust fund when the letter of credit is acquired. 
Under the terms of the letter of credit, all amounts paid 
pursuant to a draft by the department will be deposited by the 
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issuing institution directly into the standby trust fund in 
accordance with instructions from the department under section 
33-24-08-98. This standby trust fund must meet the 
requirements specified in section 33-24-08-93. 

4. The letter of credit must be irrevocable with a term specified 
by the issuing institution. The letter of credit must provide 
that credit be automatically renewed for the same term as the 
original term, unless, at least one hundred twenty days before 
the current expiration date, the issuing institution notifies 
the owner or operator by certified mail of its decision not to 
renew the letter of credit. Under the terms of the letter of 
credit, the one hundred twenty days will begin on the date 
when the owner or operator receives the notice, as evidenced 
by the return receipt. 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 

33-24-08-90. [Reserved] 

33-24-08-91. State fund or other state assurance. [Reserved] 

33-24-08-92. Trust fund. 

1. An owner or operator may satisfy the requirements of section 
33-24-08-83 by establishing a trust fund that conforms to the 
requirements of this section. The trustee must be an entity 
that has the authority to act as a trustee and whose trust 
operations are regulated and examined by a federal agency or 
an agency of the state in which the fund is established. 

2. The wording of the trust agreement must be identical to the 
wording specified in subdivision a of subsection 2 of section 
33-24-08-93, and must be accompanied by a formal certification 
of acknowledgement as specified in subdivision b of 
subsection 2 of section 33-24-08-93. 

3. The trust fund, when established, must be funded for the full 
required amount of coverage, or funded for part of the 
required amount of coverage and used in combination with other 
mechanisms that provide the remaining required coverage. 

4. If the value of the trust fund is greater than the required 
amount of coverage, the owner or operator may submit a written 
request to the department for release of the excess. 

5. If other financial assurance as specified 
33-24-08-80 through 33-24-08-102 is substituted 
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part of the trust fund, the owner or operator may submit a 
written request to the department for release of the excess. 

6. Within sixty days after receiving a request from the owner or 
operator for release of funds as specified in subsection 4 or 
5, the department will instruct the trustee to release to the 
owner or operator such funds as the department specifies in 
writing. 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 

33-24-08-93. Standby trust fund. 

1. An owner or operator using any one of the mechanisms 
authorized by section 33-24-08-86, 33-24-08-88, or 33-24-08-89 
must establish a standby trust fund when the mechanism is 
acquired. The trustee of the standby trust fund must be an 
entity that has the authority to act as a trustee and whose 
trust operations are regulated and examined by a federal 
agency or an agency of the state in which the fund is 
established. 

2. The following apply: 

a. The standby trust agreement must be worded as follows, 
except that instructions in brackets are to be replaced 
with the relevant information and the brackets deleted: 

Trust Agreement 

Trust agreement, the 11 Agreement 11
, entered into as of [date] by 

and between [name of the owner or operator], a [name of state] 
[insert 11 corporation 11

, 
11 partnership 11

, 
11 association 11

, or 
"proprietorship"], the "Grantor", and [name of corporate 
trustee], [insert "Incorporated in the state of 11 

or 11 a national bank 11
], the "Trustee". 

[Whereas, the department has established certain regulations 
applicable to the Grantor, requiring that an owner or operator 
of an underground storage tank shall provide assurance that 
funds will be available when needed for corrective action and 
third-party compensation for bodily injury and property damage 
caused by sudden and nonsudden accidental releases arising 
from the operation of the underground storage tank (This 
paragraph is only applicable to the standby trust 
agreement.)]; 

[Whereas, the Grantor has elected to establish [insert either 
11 a guarantee", "surety bond 11

, or "letter of credit"] to 
provide all or part of such financial assurance for the 
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underground storage tanks identified herein and is required to 
establish a standby trust fund able to accept payments from 
the instrument (This paragraph is only applicable to the 
standby trust agreement.)]; 

[Whereas, the Grantor, acting through its duly authorized 
officers, has selected the Trustee to be the trustee under 
this agreement, and the Trustee is willing to act as trustee; 

Now, therefore, the Grantor and the Trustee agree as follows: 

Section 1. Definitions. 

As used in this Agreement: 

(a) The term 11 Grantor 11 means the owner or operator who enters 
into this Agreement and any successors or assigns of the 
Grantor. 

(b) The term 11 Trustee 11 means the Trustee who enters into this 
Agreement and any successor Trustee. 

Section 2. 
Mechanism. 

Identification of the Financial Assurance 

This Agreement pertains to the [identify the financial 
assurance mechanism, either a guarantee, surety bond, or 
letter of credit, from which the standby trust fund is 
established to receive payments (This paragraph is only 
applicable to the standby trust agreement.)]. 

Section 3. Establishment of Fund. 

The Grantor and the Trustee hereby establish a trust fund, the 
11 Fund 11

, for the benefit of [the department]. The Grantor and 
the Trustee intend that no third party have access to the Fund 
except as herein provided [The Fund is established initially 
as a standby to receive payments and shall not consist of any 
property.]. Payments made by the provider of financial 
assurance pursuant to the [department's] instruction are 
transferred to the Trustee and are referred to as the Fund, 
together with all earnings and profits thereon, less any 
payments or distributions made by the Trustee pursuant to this 
Agreement. The Fund shall be held by the Trustee, IN TRUST, 
as hereinafter provided. The Trustee shall not be responsible 
nor shall it undertake any responsibility for the amount or 
adequacy of, nor any duty to collect from the Grantor as 
provider of financial assurance, any payments necessary to 
discharge any liability of the Grantor established by the 
[department]. 

Section 4. Payment for [ 11 Corrective Action 11 and/or 11 Third-
Party Liability Claims"]. 
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The Trustee shall make payments from the Fund as [the 
department] shall direct, in writing, to provide for the 
payment of the costs of [insert: 11 taking corrective action 11 

and/or 11 compensat i ng third-parties for bodily injury and 
property damage caused byl' either 11 sudden accidental releases 11 

or 11 nonsudden accidental releases 11 or 11 accidental releases 11
] 

arising from operating the tanks covered by the financial 
assurance mechanism identified in this Agreement. 

The Fund may not be drawn upon to cover any of the following: 

(a) Any obligation of [insert owner or 
workers' compensation, disability benefits, 
compensation law or other similar law; 

operator] under a 
or unemployment 

(b) Bodily injury to an employee of [insert owner or operator] 
arising from, and in the course of employment by [insert owner 
or operator]; 

(c) Bodily injury or property damage ar1s1ng from the 
ownership, maintenance, use, or entrustment to others of any 
aircraft, motor vehicle, or watercraft; 

(d) Property damage to any property owned, rented, loaned to, 
in the care, custody, or control of, or occupied by [insert 
owner or operator] that is not the direct result of a release 
from a petroleum underground storage tank; 

(e) Bodily lnJury or property damage for which [insert owner 
or operator] is obligated to pay damages by reason of the 
assumption of liability in a contract or agreement other than 
a contract or agreement entered into to meet the requirements 
of section 33-24-08-83. 

The Trustee shall reimburse the Grantor, or other persons as 
specified by the [department], from the Fund for corrective 
action expenditures and/or third-party liability claims in 
such amounts as the [department] shall direct in writing. In 
addition, the Trustee shall refund to the Grantor such amounts 
as the [department] specifies in writing. Upon refund, such 
funds shall no longer constitute part of the Fund as defined 
herein. 

Section 5. Payments Comprising the Fund. 

Payments made to the Trustee for the Fund shall consist of 
cash and securities acceptable to the Trustee. 

Section 6. Trustee Management. 

The Trustee shall invest and reinvest the principal and income 
of the Fund and keep the Fund invested as a single fund, 
without distinction between principal and income, in 
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accordance with general investment policies and guidelines 
which the Grantor may communicate in writing to the Trustee 
from time to time, subject, however, to the provisions of this 
section. In investing, reinvesting, exchanging, selling, and 
managing the Fund, the Trustee shall discharge the duties of 
the Trustee with respect to the trust fund solely in the 
interest of the beneficiaries and with the care, skill, 
prudence, and diligence under the circumstances then 
prevailing which persons of prudence, acting in a like 
capacity and familiar with such matters, would use in the 
conduct of an enterprise of a like character and with like 
aims; except that: 

(i) Securities or other obligations of the Grantor, or any 
other owner or operator of the tanks, or any of their 
affiliates as defined in the Investment Company Act of 1940, 
as amended, 15 U.S.C. 80a-2(a), shall not be acquired or held, 
unless they are securities or other obligations of the federal 
or a state government; 

(ii) The Trustee is authorized to invest the Fund in time 
or demand deposits of the Trustee, to the extent insured by an 
agency of the federal or state government; and 

(iii) The Trustee is authorized to hold cash awaiting 
investment or distribution uninvested for a reasonable time 
and without liability for the payment of interest thereon. 

Section 7. Commingling and Investment. 

The Trustee is expressly authorized in its discretion: 

(a) To transfer from time to time any or all of the assets of 
the Fund to any common, commingled, or collective trust fund 
created by the Trustee in which the Fund is eligible to 
participate, subject to all the prov1s1ons thereof, to be 
commingled with the assets of other trusts participating 
therein; and 

(b) To purchase shares in any investment company registered 
under the Investment Company Act of 1940, 15 U.S.C. 80a-1 et 
seq., including one which may be created, managed, 
underwritten, or to which investment advice is rendered or the 
shares of which are sold by the Trustee. The Trustee may vote 
such shares in its discretion. 

Section 8. Express Powers of Trustee. 

Without in any way limiting the powers and discretions 
conferred upon the Trustee by the other prov1s1ons of this 
Agreement or by law, the Trustee is expressly authorized and 
empowered: 
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(a) To sell, exchange, convey, transfer, or otherwise dispose 
of any property held by it, by public or private sale. No 
person dealing with the Trustee shall be bound to see to the 
application of the purchase money or to inquire into the 
validity or expediency of any such sale or other disposition; 

(b) To make, execute, acknowledge, and deliver any and all 
documents of transfer and conveyance and any and all other 
instruments that may be necessary or appropriate to carry out 
the powers herein granted; 

(c) To register any securities held in the Fund in its own 
name or in the name of a nominee and to hold any security in 
bearer form or in book entry, or to combine certificates 
representing such securities with certificates of the same 
issue held by the Trustee in other fiduciary capacities, or to 
deposit or arrange for the deposit of such securities in a 
qualified central depository even though, when so deposited, 
such securities may be merged and held in bulk in the name of 
the nominee of such depository with other securities deposited 
therein by another person, or to deposit or arrange for the 
deposit of any securities issued by the United States 
Government, or any agency or instrumentality thereof, with a 
Federal Reserve bank, but the books and records of the Trustee 
shall at all times show that all such securities are part of 
the Fund; 

(d) To deposit any cash in the Fund in interest-bearing 
accounts maintained or savings certificates issued by the 
Trustee, in its separate corporate capacity, or in any other 
banking institution affiliated with the Trustee, to the extent 
insured by an agency of the federal or state government; and 

(e) To compromise or otherwise adjust all claims in favor of 
or against the Fund. 

Section 9. Taxes and Expenses. 

All taxes of any kind that may be assessed or levied against 
or in respect of the Fund and all brokerage commissions 
incurred by the Fund shall be paid from the Fund. All other 
expenses incurred by the Trustee in connection with the 
administration of this Trust, including fees for legal 
services rendered to the Trustee, the compensation of the 
Trustee to the extent not paid directly by the Grantor, and 
all other proper charges and disbursements of the Trustee 
shall be paid from the Fund. 

Section 10. Advice of Counsel. 

The Trustee may from time to time consult with counsel, who 
may be counsel to the Grantor, with respect to any questions 
arising as to the construction of this Agreement or any action 
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to be taken hereunder. The Trustee shall be fully protected, 
to the extent permitted by law, in acting upon the advice of 
counsel. 

Section 11. Trustee Compensation. 

The Trustee shall be entitled to reasonable compensation for 
its services as agreed upon in writing from time to time with 
the Grantor. 

Section 12. Successor Trustee. 

The Trustee may resign or the Grantor may replace the Trustee, 
but such resignation or replacement shall not be effective 
until the Grantor has appointed a successor trustee and this 
successor accepts the appointment. The successor trustee 
shall have the same powers and duties as those conferred upon 
the Trustee hereunder. Upon the successor trustee•s 
acceptance of the appointment, the Trustee shall assign, 
transfer, and pay over to the successor trustee the funds and 
properties then constituting the Fund. If for any reason the 
Grantor cannot or does not act in the event of the resignation 
of the Trustee, the Trustee may apply to a court of competent 
jurisdiction for the appointment of a successor trustee or for 
instructions. The successor trustee shall specify the date on 
which it assumes administration of the trust in writing sent 
to the Grantor and the present Trustee by certified mail ten 
days before such change becomes effective. Any expenses 
incurred by the Trustee as a result of any of the acts 
contemplated by this Section shall be paid as provided in 
Section 9. 

Section 13. Instructions to the Trustee. 

All orders, requests, and instructions by the Grantor to the 
Trustee shall be in writing, signed by such persons as are 
designated in the attached Schedule B or such other designees 
as the Grantor may designate by amendment to Schedule B. The 
Trustee shall be fully protected in acting without inquiry in 
accordance with the Grantor 1 s orders, requests, and 
instructions. All orders, requests, and instructions by the 
[department] to the Trustee shall be in writing, signed by the 
[department], and the Trustee shall act and shall be fully 
protected in acting in accordance with such orders, requests, 
and instructions. The Trustee shall have the right to assume, 
in the absence of written notice to the contrary, that no 
event constituting a change or a termination of the authority 
of any person to act on behalf of the Grantor or the 
[department] hereunder has occurred. The Trustee shall have 
no duty to act in the absence of such orders, requests, and 
instructions from the Grantor and/or the [department], except 
as provided for herein. 
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Section 14. Amendment of Agreement. 

This Agreement may be amended by an instrument in writing 
executed by the Grantor and the Trustee, or by the Trustee and 
[the department] if the Grantor ceases to exist. 

Section 15. Irrevocability and Termination. 

Subject to the right of the parties to amend this Agreement as 
provided in Section 14, this Trust shall be irrevocable and 
shall continue until terminated at the written direction of 
the Grantor and the Trustee, or by the Trustee and the 
[department], if the Grantor ceases to exist. Upon 
termination of the Trust, all remaining trust property, less 
final trust administration expenses, shall be delivered to the 
Grantor. 

Section 16. Immunity and Indemnification. 

The Trustee shall not incur personal liability of any nature 
in connection with any act or omission, made in good faith, in 
the administration of this Trust, or in carrying out any 
directions by the Grantor or the [department] issued in 
accordance with this Agreement. The Trustee shall be 
indemnified and saved harmless by the Grantor, from and 
against any personal liability to which the Trustee may be 
subjected by reason of any act or conduct in its official 
capacity, including all expenses reasonably incurred in its 
defense in the event the Grantor fails to provide such 
defense. 

Section 17. Choice of Law. 

This agreement shall 
according to the laws 
or the Comptroller 
Association of banks. 

be administered, construed, and enforced 
of the state of [insert name of state], 
of the Currency in the case of National 

Section 18. Interpretation. 

As used in this Agreement, words in the singular include the 
plural and words in the plural include the singular. The 
descriptive headings for each section of this Agreement shall 
not affect the interpretation or the legal efficacy of this 
Agreement. 

In Witness whereof the parties have caused this Agreement to 
be executed by their respective officers duly authorized and 
their corporate seals (if applicable) to be hereunto affixed 
and attested as of the date first above written. The parties 
below certify that the wording of this Agreement is identical 
to the wording specified in subdivision a of subsection 2 of 
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section 33-24-08-93 as such regulations were constituted on 
the date written above. 

[Signature of Grantor] 
[Name of the Grantor] 
[Title] 
Attest: 

b. 

[Signature of Trustee] 
[Name of the Trustee] 
[Title] 
[Seal] 
[Signature of Witness] 
[Name of the Witness] 
[Title] 
[Seal] 

The standby trust 
formal certification 
following. 

agreement must be 
of acknowledgment 

State of --------
County of -------

accompanied by a 
similar to the 

On this [date], before me personally came [owner or operator] 
to me known, who, being by me duly sworn, did depose and say 
that the owner or operator resides at [address], that the 
owner or operator is [title] of [corporation], the corporation 
described in and which executed the above instrument; that the 
owner or operator knows the seal of said corporation; that the 
seal affixed to such instrument is such corporate seal; that 
it was so affixed by order of the Board of Directors of said 
corporation; and that the owner or operator signed their name 
thereto by like order. 

[Signature of Notary Public] 
[Name of Notary Public] 

3. The department will instruct the trustee to refund the balance 
of the standby trust fund to the provider of financial 
assurance if the department determines that no additional 
corrective action costs or third-party liability claims will 
occur as a result of a release covered by the financial 
assurance mechanism for which the standby trust fund was 
established. 

4. An owner or operator may establish one trust fund as the 
depository mechanism for all funds assured in compliance with 
this section. 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 

176 



33-24-08-94. 
owner or operator. 

Substitution of financial assurance mechanisms by 

1. An owner or operator may substitute any alternate financial 
assurance mechanisms as specified in sections 33-24-08-80 
through 33-24-08-102, provided that at all times the owner or 
operator maintains an effective financial assurance mechanism 
or combination of mechanisms that satisfies the requirements 
of section 33-24-08-83. 

2. After obtaining alternate financial assurance as specified in 
sections 33-24-08-80 through 33-24-08-102, an owner or 
operator may cancel a financial assurance mechanism by 
providing notice to the provider of financial assurance. 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 

33-24-08-95. 
assurance. 

Cancellation or nonrenewal by provider of financial 

1. Except as otherwise provided, a provider of financial 
assurance may cancel or fail to renew an assurance mechanism 
by sending a notice of termination by certified mail to the 
owner or operator. 

a. Termination of a guarantee, a surety bond, or a letter of 
credit may not occur until one hundred twenty days after 
the date on which the owner or operator receives the 
notice of termination, as evidenced by the return receipt. 

b. Termination of insurance, risk retention group coverage, 
or state-funded assurance may not occur until sixty days 
after the date on which the owner or operator receives the 
notice of termination, as evidenced by the return receipt. 

2. If a provider of financial responsibility cancels or fails to 
renew for reasons other than incapacity of the provider as 
specified in section 33-24-08-96, the owner or operator must 
obtain alternate coverage as specified in this section within 
sixty days after receipt of the notice of termination. If the 
owner or operator fails to obtain alternate coverage within 
sixty days after receipt of the notice of termination, the 
owner or operator must notify the department of such failure 
and submit: 

a. The name and address of the provider of financial 
assurance; 

b. The effective date of termination; and 
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c. The evidence of the financial assistance mechanism subject 
to the termination maintained in accordance with 
subsection 2 of section 33-24-08-97. 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 

33-24-08-96. Reporting by owner or operator. 

1. An owner or operator must submit the appropriate forms listed 
in subsection 2 of section 33-24-08-97 documenting current 
evidence of financial responsibility to the department: 

a. Within thirty days after the owner or operator identifies 
a release from an underground storage tank required to be 
reported under section 33-24-08-43 or 33-24-08-51; 

b. If the owner or operator fails 
coverage as required by sections 
33-24-08-102, within thirty days 
operator receives notice of: 

to obtain alternate 
33-24-08-80 through 

after the owner or 

(1) Commencement of a voluntary or involuntary proceeding 
under Title 11 (Bankruptcy), United States Code, 
naming a provider of financial assurance as a debtor; 

(2) Suspension or revocation of the authority of a 
provider of financial assurance to issue a financial 
assurance mechanism; 

(3) Failure of a guarantor to meet the requirements of 
the financial test; 

(4) Other incapacity of a provider of financial 
assurance; or 

c. As required by subsection 7 of section 33-24-08-85 and 
subsection 2 of section 33-24-08-95. 

2. An owner or operator must certify compliance with the 
financial responsibility requirements of chapter 33-24-08 as 
specified in the new tank notification form when notifying the 
department of the in~tallation of a new underground storage 
tank under section 33-24-08-12. 

3. The department may require an owner or operator to submit 
evidence of financial assurance as described in subsection 2 
of section 33-24-08-97 or other information relevant to 
compliance with sections 33-24-08-80 through 33-24-08-102 at 
any time. 
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History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 

33-24-08-97. Recordkeeping. 

1. Owners or operators must maintain evidence of all financial 
assurance mechanisms used to demonstrate financial 
responsibility under sections 33-24-08-80 through 33-24-08-102 
for an underground storage tank until released from the 
requirements of sections 33-24-08-80 through 33-24-08-102 
under section 33-24-08-99. An owner or operator must maintain 
such evidence at the underground storage tank site or the 
owner 1 s or operator•s place of business. Records maintained 
offsite must be made available upon request of the department. 

2. An owner or operator must maintain the following types of 
evidence of financial responsibility; 

a. An owner or operator using 
specified in sections 33-24-08-85 
section 33-24-08-92 must maintain 
worded as specified; 

an assurance mechanism 
through 33-24-08-90 or 
a copy of the instrument 

b. An owner or operator using a financial test or guarantee 
must maintain a copy of the chief financial officer•s 
letter based on yearend financial statements for the most 
recent completed financial reporting year. Such evidence 
must be on file no later than one hundred twenty days 
after the close of the financial reporting year; 

c. An owner or operator using a guarantee, surety bond, or 
letter of credit must maintain a copy of the signed 
standby trust fund agreement and copies of any amendments 
to the agreement; 

d. An owner or operator using an insurance 
retention group coverage must maintain a 
signed insurance policy or risk retention 
policy, with the endorsement or certificate 
and any amendments to the agreements; 

policy or risk 
copy of the 

group coverage 
of insurance 

e. An owner or operator covered by a state fund or other 
state assurance must maintain on file a copy of any 
evidence of coverage supplied by or required by the state 
under section 33-24-08-91; and 

f. An owner or operator using an assurance mechanism 
specified in sections 33-24-08-85 through 33-24-08-92 must 
maintain an updated copy of a certification of financial 
responsibility worded as follows, except that instructions 
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in brackets are to be replaced with the relevant 
information and the brackets deleted: 

Certification of Financial Responsibility 

[Owner or operator] hereby certifies that it is in compliance 
with the requirements of sections 33-24-08-80 through 
33-24-08-102. 

The financial assurance mechanism(s) 
financial responsibility under sections 
33-24-08-102 is [are] as follows: 

used to demonstrate 
33-24-08-80 through 

[For each mechanism, list the type of mechanism, name of 
issuer, mechanism number (if applicable), amount of coverage, 
effective period of coverage and whether the mechanism covers 
11 taking corrective action 11 and/or 11 compensating third-parties 
for bodily injury and property damage caused by 11 either 
11 sudden accidental releases 11 or 11 nonsudden accidental 
releases 11 or 11 accidental releases 11

.] 

[Signature of owner or operator] 
[Name of owner or operator] 
[Title] 
[Date] 
[Signature of witness or notary] 
[Name of witness or notary 
[Date] 

The owner or operator must update this certification whenever 
the financial assurance mechanism(s) used to demonstrate 
financial responsibility change(s). 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 

33-24-08-98. Drawing on financial assurance mechanisms. 

1. The department shall require the guarantor, surety, or 
institution issuing a letter of credit to place the amount of 
funds stipulated by the department, up to the limit of funds 
provided by the financial assurance mechanism, into the 
standby trust if: 

a. The following apply: 

(1) The owner or operator fails to establish alternate 
financial assurance within sixty days after receiving 
notice of cancellation of the guarantee, surety bond, 
letter of credit, or, as applicable, other financial 
assurance mechanisms; and 
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b. 

(2) The department determines or suspects that a release 
from an underground storage tank covered by the 
mechanism has occurred and so notifies the owner or 
operator or the owner or operator has notified the 
department pursuant to sections 33-24-08-40 through 
33-24-08-43 or 33-24-08-50 through 33-24-08-57 of a 
release from an underground storage tank covered by 
the mechanism; or 

The conditions of 
paragraphs 1 or 2 of 
satisfied. 

subdivision a of 
subdivision b of 

subsection 2 or 
subsection 2 are 

2. The department may draw on a standby trust fund when: 

a. The department makes a final determination that a release 
has occurred and immediate or long-term corrective action 
for the release is needed, and the owner or operator, 
after appropriate notice and opportunity to comply, has 
not conducted corrective action as required under sections 
33-24-08-50 through 33-24-08-57; or 

b. The department has received either: 

(1) Certification from the owner or operator and the 
third-party liability claimants and from attorneys 
representing the owner or operator and the 
third-party liability claimants that a third-party 
liability claim should be paid. The certification 
must be worded as follows, except that instructions 
in brackets are to be replaced with the relevant 
information and the brackets deleted: 

Certification of Valid Claim 

The undersigned, as principals and as legal representatives of 
[insert owner or operator] and [insert name and address of 
third party claimant], hereby certify that the claim of bodily 
injury [and/or] property damage caused by an accidental 
release ar1s1ng from operating [owner's or operator's] 
underground storage tank should be paid in the amount of 
$[ ]. 

[Signatures] 
Owner or Operator 
Attorney for Owner or Operator 
[Notary] Date 

[Signature(s)] 
Claimant(s) 
Attorney(s) for Claimant(s) 
[Notary] Date or 
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(2) A valid final court order establishing a judgment 
against the owner or operator for bodily injury or 
property damage caused by an accidental release from 
an underground storage tank covered by financial 
assurance under sections 33-24-08-80 through 
33-24-08-102 and the department determines that the 
owner or operator has not satisfied the judgment. 

3. If the department determines that the amount of corrective 
action costs and third-party liability claims eligible for 
payment under subsection 2 may exceed the balance of the 
standby trust fund and the obligation of the provider of 
financial assurance, the first priority for payment shall be 
corrective action costs necessary to protect human health and 
the environment. The department shall pay third-party 
liability claims in the order in which the department receives 
certifications under paragraph 1 of subdivision b of 
subsection 2 and valid court orders under paragraph 2 of 
subdivision b of subsection 2. 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 

33-24-08-99. Release from requirements. An owner or operator is 
no longer required to maintain financial responsibility under sections 
33-24-08-80 through 33-24-08-102 for an underground storage tank after 
the tank has been properly closed or, if corrective action is required, 
after corrective action has been completed and the tank has been 
properly closed as required by sections 33-24-08-60 through 33-24-08-64. 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 

33-24-08-100. Bankruptcy or other incapacity of owner or operator 
or provider of financial assurance. 

1. Within ten days after commencement of a voluntary or 
involuntary proceeding under Title 11 (Bankruptcy), United 
States Code naming an owner or operator as debtor, the owner 
or operator must notify the department by certified mail of 
such commencement and submit the appropriate forms listed in 
subsection 2 of section 33-24-08-97 documenting current 
financial responsibility. 

2. Within ten days after commencement of a voluntary or 
involuntary proceeding under Title 11 (Bankruptcy), United 
States Code, naming a guarantor providing financial assurance 
as debtor, such guarantor must notify the owner or operator by 
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certified mail of such commencement as required under the 
terms of the guarantee specified in section 33-24-08-86. 

3. An owner or operator who obtains financial assurance by a 
mechanism other than the financial test of self-insurance will 
be deemed to be without the required financial assurance in 
the event of a bankruptcy or incapacity of its provider of 
financial assurance, or a suspension or revocation of the 
authority of the provider of financial assurance to issue a 
guarantee, insurance policy, risk retention group coverage 
policy, surety bond, letter of credit, or state-required 
mechanism. The owner or operator must obtain alternate 
financial assurance as specified in sections 33-24-08-80 
through 33-24-08-102 within thirty days after receiving notice 
of such an event. If the owner or operator does not obtain 
alternate coverage within thirty days after such notification, 
the owner or operator must notify the department. 

4. Within thirty days after receipt 
fund or other state assurance has 
for assured corrective action 
costs, the owner or operator must 
assurance. 

of notification that a state 
become incapable of paying 
or third-party compensation 
obtain alternate financial 

History: Effective December 1, 1989. 
General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 

33-24-08-101. 
surety bonds. 

Replenishment of guarantees, letters of credit, or 

1. If at any time after a standby trust is funded upon the 
instruction of the department with funds drawn from a 
guarantee, letter of credit, or surety bond, and the amount in 
the standby trust is reduced below the full amount of coverage 
required, the owner or operator shall by the anniversary date 
of the financial mechanism from which the funds were drawn: 

a. Replenish the value of financial assurance to equal the 
full amount of coverage required; or 

b. Acquire another financial assurance mechanism for the 
amount which funds in the standby trust have been reduced. 

2. For purposes of this section, the full amount of coverage 
required is the amount of coverage to be provided by section 
33-24-08-83. If a combination of mechanisms was used to 
provide the assurance funds which were drawn upon, 
replenishment shall occur by the earliest anniversary date 
among the mechanisms. 

History: Effective December 1, 1989. 
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General Authority: NDCC 23-20.3-03, 23-20.3-04.1 
Law Implemented: NDCC 23-20.3-04.1 

33-24-08-102. Suspension of enforcement. [Reserved] 
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Appendix I 

Type of Owner (Check one) 
t«>RTH DAKOTA STATE DEPAATME!rr OF HEAllli 

AND CONSOLIDATED LABORATORIES 

&\ M)TIFICATION FOR........,.,..., STatAt>E TAIIKS 

D State or local Govemment 0 Private 
SFN 10980 2/89 

0 Federal Government 0 Ownership uncertain 
<Give Facility I.D. Number) 

Tank Owner Neme 

Str.et Address City State Zip Code Phone Number 

Contact Person Title 

Str-t Address City State Zip Code Phone Number 

Faell tty Nelle Where Tanks located County 

Street Address/Section, Township, Range Nearest City State Zip Code Number of Tanks 

Type of Notification Are Tanks located on Indian land? 

0 First D "-'ded O · Yes ONo 
Note: If there are .ore than five underground storage tanks at this location, make additional copies of this form 

before filling In any data. 

DESCRIPTION OF UNDERGROUND STORAGE TANK 

Tank No. Tank No. Tank No. Tank No. Tank No. -- -- -- -- --
t. STATUS OF TANK 

(Cheek One) Currently In use 
Te.porarlly out of use 
Pennanently out of use 

Brought Into use after 5/8/86 

2. ESTIMATED AGE (YEARS) 

3. ESTIMAT£0 TOTAL CAPACITY (GALLONS) 

4. MATERIAL OF CONSTRUCTION 
(Cheek One) Steel 

Concrete 
Fiberglass Reinforced Plastic 

Other (specify! 
Unknown 

5. I lfl"ERNAL PROTECT I ON 
(Cheek all that apply) 

CathodIc Protect I On 
Interior Lining (e.g., epoxy resins) 

Other (specify) 
None 

Unknown 
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Tank No. Tank No. Tank No. Tank No. Tank No. -- - - -- -
6. EXTERNAL PROTECT I ON 

(Check all that apply) 
Cathcd I c Protect I on 

Painted (e.g., asphaltic) 
Fiberglass Reinforced Plastic Coated 

other (specify) 
None 

Unknown 

7. PIPING 
(Check all that apply) 

Bare Steel 
Galvanized Steel 

Fiberglass Reinforced Plastic 
Cathcd I ca II y Protected 

other (spec I fyl 
Unknown 

s. SUBSTANCE CURRENTLY OR LAST STORED 
IN GREATEST QUANTITY BY VOLUME 

•• Eapty 
b. Petrol-

Gasoline (Including alcohol blends) 
Diesel 

Kerosene 
Used 011 

other (specify) 
c. Hazardous Subs111nce 

Name of Substance or 
Chemical Abstract Service (CAS) No. 
Check box If tank stores a mixture 

of substances 
•• Unknown 

9. ADDITIONAL INFORMATION (FOR TANKS 
PERMANENTLY TAKEN OUT OF SERVICE) 
a. &tllllllted date last used (1110/yl"') 

b. Estlllllri'ed quantity of substance 
raaalnlng (gal.) 

c. Check box If tank was filled 
with Inert Bllte!"'lal (e.g •• sand0 

concnrteJ 
ca. Check box 1 t tank ns I"88IIIIV8d 

I certify under penalty of lew that I have personally examined and am familiar with the Information submitted In this 
and all attached doe-ts, and that besed on my Inquiry of those Individuals 1111118dlately responsible to obtaining 
the Information, I believe that the submitted Information Is true, accurate, and complete. 

Signature Date 
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CERTIFICATION OF COMPLIANCE (CCM'LETE FOR ALL NEW TANKS AT THIS LOCATION) 

Tank Owner NIIM --------------- Facility Address----------------------

Tenk<s> Piping 
10. RELEASE DETECTION (Specify Tenks(s) by No •• for piping check all that epply) 

Mllnual tenk gauging. 
Tank tightness testing with Inventory controls. 

Automatic tank geuglng. 
Vapor monitoring. 

Ground water monitoring. 
Interstitial monitoring within 11 secondery berrler. 

Interstitial .anltorlng within secondary containment. 
Automatic line leak detectors. 

Line tightness testing. 
Another M'thocl allowed by the Implementing agency. Please specify: 

"· CORROSION PROTECT! ON (Specify Tank(s) by No •• for piping check all that apply) 

As specified tor coated st .. l tanks with cathodic protection. 
As specified for coated stHI piping with cathodic protection. 

Another .. thod allowed by the lmpleaentlng agency. Please specify: 

12. I have financial responsibility In accordance with Subpart 1. Please specify: 

Method: 
Insurer: 
Polley Number: 

Tank(s) Piping 
13. INSTALLATION (Check all that apply) 

The Installer has been certlf led by the tank and piping manufecturers. 
the Installer has been certified or licensed by the Implementing egency. 

The lnstallatlo~ has been Inspected and certified by a registered professional engineer. 
The Installation has been Inspected and approved by the Implementing agency. 

All work listed on the Manufacturer's Installation checklists has been completed. 
Another method was used as allowed by the Implementing agency. Please specify: 

14. OATH: I certify that the Information concerning lnstellatlon provided In IteM 13 Is true to the best of my belief 
and know lege. 

Installer: 
Name Date 

Position 

Company 
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GENERAL INFORMATION 

Notlflc:atloo Is required by Federal law for all underground tanks that have been used to store regulated 
HbstBIICIIS since January 1, 1974, and "that are In the ground as of May 8, 1986. 

The primary purpose of this notification program Is to locate and evaluate underground tanks that store 
or have stored petroleum and hazardous substances. It Is expected that the Information you provide will 
be based on reasonably available records, or, In the absence of such records, your knowledge, belief, or 
recollection. 

Who Must Notify! Section 9002 of the Resource Conservation and Recovery Act (RCRA), as amended, requires 
that, unless exempted, owners of underground tanks that store regulated substances must notify designated 
State or local agencies of the existence of their tanks. Owner means - (a) In the ease of an underground 
storage tank In use on November 8, 1984, or brought Into use after that date, any person who qwns an 
underground storage tank used for the storage, use, or dispensing of regulated substances, and (b) In the 
ease of any underground storage tank In use before November 8, 1984, but no longer In use on that date, 
any person who owned such tank Immediately before the discontinuation of Its use. 

U11at TBIIks Ant Included? Underground storage tank Is defined as any one or combination of tanks that (U 
is used to contain an accumulation of "regulated substances" and (2) whose volurae (Including connected 
underground piping) Is 10% or more beneath the ground. Some examples are: 1. underground tanks storing 
gasoline, uMCI ol I, or diesel fuel; 2. underground tanks storl ng Industrial solvents, pesticides, 
herbicides or fumigants; 3. underground tanks no longer In operation but which stored regulated 
substances (petroleum or hazardous substances) since January 1, 1974. 

tslwt TBIIks Ant Excluded! Tanks excluded from notification are: 1. farm or residential tanks of 1,100 
gallons or less capacity used for storing motor fuel for noncommercial purposes; 2. tanks used tor 
storing heetlng oil for consumptive use on the premises where stored; :s. septic tanks; 4. pipeline 
facilities (Including gathering lines) regulated under the Natural Gas Pipeline Safety Act of 1968, or 
the Hazardous Liquid Pipeline Safety Act of 1979, or which Is an Intrastate pipeline facility regulated 
under State laws; 5. surface llllj)OUndments, pits, ponds, or lagoons; 6. storm water or waste water 
collection systems; 7. flow-through process tanks; a. liquid traps or associated gathering lines 
directly related to oil or gas production and gathering operations; 9. storage tanks situated In an 
underground area (such as a bas~, cellar, mlneworklng, drift, shaft, or tunnel) If the storage tank 
Is situated upon or above the surface of the floor. 

'llhat S~ Are Covered! The notification requlr-nts apply to underground storage tanks that · 
. contain regulated substances. This Inc I udes any substance defIned as hazardous In section 101 < 14) of 
·the Comprehensive Environmental Response, Compensation and Liability Act of 1980 (CERCLA), with the 

exception of those substances regulated as hazardous waste under Subtitle C of RCRA. It also Includes 
petroleum, e.g., crude oil or any fraction thereof which Is liquid at standard conditions of temperature 
and pressure (60 degrees Fahrenheit and 14.7 pounds per square Inch absolute). 

Whan Must One Notify! 1. Owners of underground storage tanks In use or that have been taken out of 
operation after January 1, 1974, but still In the ground, must notify by May 8, 1986. 2. Owners who 
bring underground storage tanks Into use after May 8, '1986, must notify within 30 days of bringing the 
tanks Into use. 

'llhat Are The Penal-ties? Any owner who knowingly falls to notify or knowingly submits false Information 
shall be subject to a elvl I penalty not to exceed $10,000 for each tank for which notification Is not 
given or for which false Information Is submitted. 

Where Must One Notify? North Dakota State Department of Health and Consolidated Laboratories, Division 
of Waste Management, 1200 Missouri Avenue, Room 302, Box 5520, Bismarck, NO 58502-5520. 
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Appendix II 
Statement for Shipping Tickets and Invoices 

Note: A federal law (the Resource Conservation and Recovery Act (RCRA), 
as amended (Pub. L. 98-616)) requires owners of certain underground 
storage tanks to notify designated state or local agencies by May 8, 
1986, of the existence of their tanks. Notifications for tanks brought 
into use after May 8, 1986, must be made within thirty days. Consult 
the environmental protection agency•s regulations, issued on November 8, 
1985, (40 CFR part 280) to determine if you are affected by this law. 
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TITLE 40 

Historical Board 
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SEPTEMBER 1989 

STAFF COMMENT: Chapter 40-01-03 contains all new material but is not 
underscored so as to improve readability. 

Section 
40-01-03-01 
40-01-03-02 
40-01-03-03 
40-01-03-04 

40-01-03-05 
40-01-03-06 

40-01-03-07 

CHAPTER 40-01-03 
DEACCESSION AND DISPOSAL OF COLLECTIONS 

Definitions 
General Method of Deaccession and Disposal - Exception 
Records of Deaccession 
Deaccession of Human Skeletal Remains and Associated 

Grave Goods 
Donor Consent 
Release of Human Skeletal Remains and Associated 

Grave Goods 
Security and Coordination 

40-01-03-01. Definitions. As used in this chapter, unless the 
context otherwise requires: 

1. 11 Analysis 11 means any activity that requires Indian human 
skeletal remains and associated grave goods to be touched by 
any person other than appropriate Indian spiritual leaders 
appointed by their respective tribal government. The term 
11 analysis 11 includes identification. 

2. 11 Associated grave goods 11 means all objects, which shall 
generally include all items believed to have been interred 
with human skeletal remains, including, but not limited to, 
projectile points, knives, scrapers, articles of clothing, 
ornaments, beads, and religious items such as pipes, stones, 
dishes and pottery, feathers, and any item within the physical 
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anthropology collection so identified by the intertribal 
reinterment committee. 

3. "Deaccession" means the process of permanently removing 
articles from the collections of the state historical society 
of North Dakota; it involves state historical board action, 
records management procedures, and disposal of the articles. 

4. "Duly designated representative 11 means any person who is so 
appointed by the person's respective tribal government and can 
provide written documentation of such appointment. 

5. 11 Federal custodian 11 means the federal agency which manages 
lands owned by the United States government and from which 
human skeletal remains and associated grave goods have been 
recovered. 

6. 

7. 

11 Intertri ba 1 rei nterment committee 11 means that committee 
comprised of representatives appointed by each tribal 
government to represent their respective tribe in matters 
related to the deaccession and reinterment of human skeletal 
remains and associated grave goods. 

"Superintendent 11 means the superintendent 
historical board as set forth in North Dakota 
section 55-02-01. 

of the 
Century 

state 
Code 

8. 11 Tribally identified articles 11 means human skeletal remains 
and associated grave goods for which tribal affiliation has 
been determined. 

History: Effective September 1, 1989. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 55-01-02(3) 

40-01-03-02. General method of deaccession and disposal 
Exception. With the exception of those articles constituted by human 
skeletal remains and associated grave goods, the state historical board 
may deaccession articles from its collections upon the assessment of the 
superintendent. The superintendent, in making such an assessment to 
deaccession articles, shall also discuss the method of disposal. 
Methods of disposal must be as follows: 

1. In the case of donated articles, unless other conditions are 
specified in a deed, gift, or other conveyance, deaccessioned 
articles will first be offered back to the donor if the donor 
is alive. 

2. Articles may be transferred to another educational institution 
through gift, or exchange for other articles, or purchase by 
that institution. 
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3. Articles inappropriate to the collecting policy of the state 
historical board and other articles of no value to the state 
historical society or other institutions may be physically 
destroyed. 

4. Articles of monetary value may be sold or traded for articles 
of similar value. 

History: Effective September 1, 1989. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 55-01-02(3) 

40-01-03-03. Records of deaccession. 
kept of all articles deaccessioned in 
40-01-03-02. 

History: Effective September 1, 1989. 
General Authority: NOCC 28-32-02 
Law Implemented: NDCC 55-01-02(3) 

A permanent record will be 
accordance with section 

40-01-03-04. Deaccession of human skeletal remains and associated 
grave goods. Human skeletal remains and associated grave goods are 
recognized as a distinct collection category exempt from the general 
method of deaccession and disposal prescribed in sections 40-01-03-02 
and 40-01-03-03. Human skeletal remains and associated grave goods 
included in the categories enumerated in section 40-01-03-06 must be 
deaccessioned and permanently removed from the state historical 
society's collections, and disposed of in accordance with sections 
40-01-03-06 and 40-01-03-07, at the direction of the state historical 
board. 

An exit inventory must be conducted to verify and record the items 
to be deaccessioned. 

The inventory must be conducted by a representative of the state 
historical board, the state historical society superintendent or 
superintendent's designees, and the intertribal reinterment committee or 
its designees. 

The exit 
deaccessioned. 
committee, it 
weighing of any 

inventory must list by description the items being 
With the consent of the intertribal reinterment 

may include photography, replication, measuring, and 
associated grave good. 

The inventory must be conducted in such a manner to honor and 
respect the religious beliefs and ceremonies of the tribes, in 
accordance with the requirements set forth by the spiritual leader 
designated by the intertribal reinterment committee. 

History: Effective September 1, 1989. 
General Authority: NDCC 28-32-02 
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Law Implemented: NDCC 55-01-02(3) 

40-01-03-05. Donor consent. The state historical society shall 
endeavor to secure the written consent of all living donors and federal 
custodians of human skeletal remains and associated grave goods in its 
collections to release all such articles for reinterment. In those 
instances wherein such written consent is secured, and, in the case of 
donated articles, if no response is received from a donor within a 
period of thirty days from the date of mailing of the consent request, 
those human skeletal remains and associated grave goods involved in such 
consent requests must be released for reinterment, with timely notice of 
such authorized release having been given to the appropriate tribal 
entity, as specified in section 40-01-03-06. In those instances wherein 
a donor or a federal custodian initially denies consent to the release 
of any or all of the human skeletal remains and associated grave goods 
involved in the respective consent request, the state historical society 
shall immediately, upon receiving such denial of consent in each 
instance, notify the intertribal reinterment committee of the denial 
and, upon request, provide said committee with information relative to 
the reason for the denial, which information must also include the name 
and address of the donor or federal custodian denying consent. In each 
such instance of an initial denial of consent, the state historical 
society shall continue to maintain in its collections the human skeletal 
remains and associated grave goods at issue, until such time as written 
consent to release for reinterment is secured. This does not otherwise 
abridge any other custodial or contractual obligations of the society. 

History: Effective September 1, 1989. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 55-01-02(3) 

40-01-03-06. Release of human skeletal remains and associated 
grave goods. Human skeletal remains and associated grave goods included 
in the following categories must be deaccessioned and released to the 
appropriate tribal entity for reinterment on Indian lands: 

1. Those recovered from lands and other properties of the state 
of North Dakota and of its political subdivisions. 

2. Those received from donors who are deceased. 

3. Those for which donor or federal custodian consent has been 
secured to release for reinterment. 

4. Those for which donors do not respond to consent request 
letters within the prescribed thirty-day period. 

Tribally identified articles must be released to a duly designated 
representative of the respective tribal government. Those articles not 
tribally identified must be released to an official representative of 
the intertribal reinterment committee. 
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History: Effective September 1, 1989. 
General Authority: NDCC 28-32~02 
Law Implemented: NDCC 55-01-02(3) 

40-01-03-07. Security and coordination. Until such time as the 
human skeletal remains and associated grave goods in the state 
historical society's collections are released for reinterment, all such 
articles must be secured and continuously restricted from access by any 
person, except as provided in section 40-01-03-04. No analysis may be 
conducted on articles at any time prior to release, including the period 
involving the preparation for the articles• release except as provided 
in section 40-01-03-04. After the release and reinterment of such 
articles, the state historical society may not conduct, participate in, 
or finance any subsequent disinterment of any of these ~rticles. The 
North Dakota Indian affairs commission must be informed of all actions 
of the society in carrying out activities related to the deaccession and 
release of human skeletal remains and associated grave goods. 

History: Effective September 1, 1989. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 55-01-02(3) 
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Insurance, Commissioner of 
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OCTOBER 1989 

45-04-07-01. Definitions. As used in this chapter: 

1. "1980 CET Table" means that mortality table consisting of 
separate rates of mortality for male and female lives, 
developed by the society of actuaries committee to recommend 
new mortality tables for valuation of standard individual 
ordinary life insurance, incorporated in the 1980 national 
association of insurance commissioners• amendments to the 
model standard valuation law and standard nonforfeiture law 
for life insurance, and referred to in those models as the 
commissioners• 1980 extended term insurance table. 

2. 11 1980 CET Table (F)" means that mortality table consisting of 
the rates of mortality for female lives from the 1980 CET 
Table. 

3. "1980 CET Table (M)" means that mortality table consisting of 
the rates of mortality for male lives from the 1980 CET Table. 

4. 11 1980 CSO Table, with or without ten-year select mortality 
factors 11 means that mortality table, consisting of separate 
rates of mortality for male and female lives, developed by the 
society of actuaries committee to recommend new mortality 
tables for valuation of standard individual ordinary life 
insurance, incorporated in the 1980 national association of 
insurance commissioners• amendments to the model standard 
valuation law and standard nonforfeiture law for life 
insurance, and referred to in those models as the 
commissioners• 1980 standard ordinary mortality table, with or 
without ten-year select mortality factors. 

5. "1980 CSO Table (F), with or without ten-year select mortality 
factors" means that mortality table consisting of the rates of 
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mortality for female lives from the 1980 CSO Table, with or 
without ten-year select mortality factors. 

6. 11 1980 CSO Table (M), with or without ten-year select mortality 
factors 11 means that mortality table consisting of the rates of 
mortality for male lives from the 1980 CSO Table, with or 
without ten-year select mortality factors. 

7. 11 1980 CSO and CET Smoker and Nonsmoker Mortality Tables 11 means 
the mortality tables with separate rates of mortality for 
smokers and nonsmokers derived from the 1980 CSO and 1980 CET 
Mortality Tables by the society of actuaries task force on 
smoker/nonsmoker mortality and adopted by the national 
association of insurance commissioners in December 1983. 
(Subsection 7 added by the national association of insurance 
commissioners, December 1986). 

History: Effective February 1, 1985; amended effective October 1, 1989. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-33 

45-04-07-02. Tables. 

1. For any policy of insurance on the life of either a male or 
female insured delivered or issued for delivery in this state 
and after the operative date of subsection 11 of North Dakota 
Century Code section 26.1-33-25 for that policy form: 

a. A mortality table which is a blend of the 1980 CSO Table 
(M) and the 1980 CSO Table (F) with or without ten-year 
select mortality factors may, at the option of the 
company, be substituted for the 1980 CSO Table, with or 
without ten-year select mortality factors; and 

b. A mortality table which is of the same blend as used in 
(i) but applied to form a blend of the 1980 CET Table (M) 
and the 1980 CET Table (F) may, at the option of the 
company, be substituted for the 1980 CET Table, 

for use in determining minimum cash surrender values and 
amounts of paid-up nonforfeiture benefits. 

2. The following tables will be considered as the basis for 
acceptable tables: 

a. 100% Male 0% Female for tables to be designated as the 
11 1980 CSO-A 11 and 11 1980 CET-A 11 Tables. 

b. 80% Male 20% Female for tables to be designated as the 
11 1980 CS0-8 11 and 11 1980 CET-8 11 Tables. 
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c. 60% Male 40% Female for tables to be designated as the 
11 1980 CSO-C 11 and"1980 CET-C 11 Tables. 

d. 50% Male 50% Female for tables to be designated as the 
11 1980 CS0-011 and 11 1980 CET-011 Tables. 

e. 40% Male 60% Female for tables to be designated as the 
11 1980 CSO-E11 and 11 1980 CET-E 11 Tables. 

f. 20% Male and 80% Female for tables to be designated as the 
11 1980 CSO-F11 and 11 1980 CET-F11 Tables. 

g. 0% Male 100% Female for tables to be designated as the 
11 1980 CSO-G 11 and 11 1980 CET-G11 Tables. 

Tables A and G are not to be used with respect to policies 
issued on or after January 1, 1985, except where the 
proportion of persons insured is anticipated to be ninety 
percent, or more of one sex or the other except for certain 
policies converted from group insurance. Such group 
conversions issued on or after January 1, 1986, must use 
mortality tables based on the blend of lives by sex expected 
for such policies if such group conversions are considered as 
extensions of the Norris decision. This consideration has not 
been clearly defined by court or legislative action in all 
jurisdictions. The values of 10000qx for blended tables B, C, 
D, E, and Fare shown in Appendix I. The letter in Appendix 
II states the method by which selection factors may be 
obtained. Table A is the same as 1980 CSO Table (M) and 1980 
CET Table (M) and Table G is the same as 1980 CSO Table (F) 
and 1980 CET Table (F). 

3. Alternate rule. In determining m1n1mum cash surrender values 
and amounts of paid-up nonforfeiture benefits for any policy 
of insurance on the life of either a male or female insured on 
a form of insurance with separate rates for smokers and 
nonsmokers delivered or issued for delivery in this state 
after the operative date of subsection 11 of North Dakota 
Century Code section 26.1-33-24 for that policy form, in 
addition to the mortality tables that may be used according to 
this section: 

a. A mortality table which is a blend of the male and female 
rates of mortality according to the 1980 CSO Smoker 
Mortality Table, in the case of lives classified as 
smokers, or the 1980 CSO Nonsmoker Mortality Table, in the 
case of lives classified as nonsmokers, with or without 
ten-year select mortality factors, may, at the option of 
the company, be substituted for the 1980 CSO Table, with 
or without ten-year select mortality factors; and 

b. A mortality table which is of the same blend as used in 
subdivision a of this subsection but applied to form a 
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blend of the male and female rates of mortality according 
to the corresponding 1980 CET Smoker Mortality Table or 
1980 CET Nonsmoker Mortality Table may, at the option of 
the company, be substituted for the 1980 CET Table. 

The following blended mortality tables will be considered 
acceptable: 

SA: 100% Male 0% Female smoker tables designated as 11 1980 
CSO-SA" and 11 1980 CET-SA11 Tables. 

SB: 80% Male 20% Female smoker tables designated as 11 1980 
CSO-SB 11 and 11 1980 CET-S8 11 Tables. 

SC: 60% Male 40% Female smoker tables designated as 11 1980 
CSO-SC 11 and 11 1980 CET-SC 11 Tables. 

SO: 50% Male 50% Female smoker tables designated as 11 1980 
CSO-S011 and 11 1980 CET-SD" Tables. 

SE: 40% Male 60% Female smoker tables designated as 11 1980 
CSO-SE" and 11 1980 CET-SE 11 Tables. 

SF: 20% Male 80% Female smoker tables designated as 11 1980 
CSO-SF11 and 11 1980 CET-SF11 Tables. 

SG: 0% Male 100% Female smoker tables designated as 11 1980 
CSO-SG" and "1980 CET-SG" Tables. 

NA: 100% Male 0% Female nonsmoker tables designated as 
11 1980 CSO-NA" and 11 1980 CET-NA" 
Tables. 

NB: 80% Male 20% Female nonsmoker tables designated as 
11 1980 CSO-NB 11 and 11 1980 CET-N8 11 

Tables. 

NC: 60% Male 40% Female nonsmoker tables designated as 
"1980 CSO-NC 11 and 11 1980 CET-NC 11 

Tables. 

NO: 50% Male 50% Female nonsmoker tables designated as 
11 1980 CSO-N011 and 11 1980 CET-N0 11 

Tables. 

NE: 40% Male 60% Female nonsmoker tables designated as 
11 1980 CSO-NE" and 11 1980 CET-NE" 
Tables. 

NF: 20% Male 80% Female nonsmoker tables designated as 
"1980 CSO-NF11 and "1980 CET-NF11 

Tables. 
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NG: 0% Male 100% Female nonsmoker tables designated as 
, .. ,, "1980 CSO-NG" and 11 1980 CET-NG" 

Tables. 

Tables SA, SG, NA, and NG are not acceptable as blended tables unless 
the proportion of persons insured is anticipated to be ninety percent or 
more of one sex or the other. 

History: Effective February 1, 1985; amended effective October 1, 1989. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-33 

STAFF COMMENT: Chapters 45-04-11, 45-05-05, and 45-05-06 contain all 
new material but are not underscored so as to improve readability. 

CHAPTER 45-04-11 
REINSURANCE TRANSACTIONS BY LICENSED LIFE INSURERS 

Section 
45-04-11-01 
45-04-11-02 
45-04-11-03 

45-04-11-01. 

Financial Statement Prohibitions 
Financial Statement Requirements 
Financial Statement Exceptions 

Financial statement prohibitions. 

1. No licensed life insurer shall, for reinsurance ceded, reduce 
any liability or establish any asset in any financial 
statement filed with this department if, by the terms of the 
reinsurance agreement, in substance or effect, any of the 
following conditions exist: 

a. The primary effect of the reinsurance agreement is to 
transfer deficiency reserves or excess interest reserves 
to the books of the reinsurer for a 11 risk charge 11 and the 
agreement does not provide for mortality, morbidity, or 
surrender benefit participation by the reinsurer 
consistent with its participation in the deficiency or 
excess interest portion of the policies reinsured; 

b. The reserve credit taken by the ceding insurer is in 
excess of the actuarial reserve necessary, under the North 
Dakota insurance law or rules, including actuarial 
interpretations or standards adopted by the department, to 
support the policy obligations transferred under the 
reinsurance agreement; 

c. The ceding insurer is required to reimburse the reinsurer 
for negative experience under the reinsurance agreement, 
except that neither offsetting experience refunds against 
prior years' losses nor payment by the ceding insurer of 
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an amount equal to prior years• losses upon voluntary 
termination of inforce reinsurance by that ceding insurer 
shall be considered such a reimbursement to the insurer 
for negative experience; 

d. The ceding insurer can be deprived of surplus at the 
reinsurer•s option or automatically upon the occurrence of 
some event, such as the insolvency of the ceding insurer, 
except that termination of the reinsurance agreement by 
the insurer for nonpayment of reinsurance premiums shall 
not be considered to be such a deprivation of surplus; 

e. The ceding insurer must, at specific points in time 
scheduled in the agreement, terminate or automatically 
recapture all or part of the reinsurance ceded; or 

f. No cash payment is due from the reinsurer, throughout the 
lifetime of the reinsurance agreement, with all 
settlements prior to the termination date of the agreement 
made only in a 11 reinsurance account 11

, and no funds in such 
account are available for the payment of claims. 

2. Notwithstanding subsection 1, a licensed life insurer may, 
with the prior approval of the commissioner, take such reserve 
credit as the commissioner may deem consistent with the 
insurance law or rules, including actuarial interpretations or 
standards adopted by the department. 

History: Effective October 1, 1989. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-05-04, 26.1-05-19, 26.1-05-32 

45-04-11-02. Financial statement requirements. 

1. No reinsurance agreement or amendment to any reinsurance 
agreement may be used to reduce any liability or to establish 
any asset in any financial statement filed with this 
department, unless the agreement, amendment, or a letter of 
intent has been duly executed by both parties no later than 
the 11 as of date 11 of the financial statement. 

2. In the case of a letter of intent, a reinsurance agreement or 
an amendment to a reinsurance agreement must be executed 
within a reasonable period of time, not exceeding ninety days 
from the execution date of the letter of intent, in order for 
credit to be granted for the reinsurance ceded. 

History: Effective October 1, 1989. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-05-04, 26.1-05-19, 26.1-05-32 
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45-04-11-03. Financial statement exceptions. Notwithstanding 
section 45-04-11-01, licensed life insurers may continue to reduce 
liabilities or establish assets in financial statements filed with this 
department for reinsurance ceded under types of reinsurance agreements 
described in section 45-04-11-01, provided: 

1. The agreements were executed and in force prior to October 1, 
1989; 

2. No new business is ceded under the agreements after October 1, 
1989; 

3. The reduction of the liability or the asset established for 
the reinsurance ceded is reduced to zero by December 31, 1992, 
or such later date approved by the commissioner as a result of 
an application made by the ceding insurer prior to 
December 31, 1989; 

4. The reduction of the liability or the establishment of the 
asset is otherwise permissible under all other applicable 
provisions of the insurance law or rules, including actuarial 
interpretations or standards adopted by the department; and 

5. The insurance department is notified, within sixty days 
following October 1, 1989, of the existence of such 
reinsurance agreements and all corresponding credits taken in 
the ceding insurer's 1988 annual statement. 

History: Effective October 1, 1989. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-05-04, 26.1-05-32, 26.1-05-19 

Section 
45-05-05-01 
45-05-05-02 
45-05-05-03 

45-05-05-04 
45-05-05-05 
45-05-05-06 

45-05-05-07 
45-05-05-08 
45-05-05-09 

45-05-05-10 
45-05-05-11 
45-05-05-12 

CHAPTER 45-05-05 
RISK RETENTION AND PURCHASING GROUPS 

Definitions 
Financial Statements, Reports, Examinations 
Risk Retention Groups Not Chartered in This 

State - Registration 
Liability Purchasing Group Notice of Intent 
Updates and Amendments 
Risk Retention Group Representatives and 

Purchasing Group Representatives 
Group Location 
Insurance Purchase 
Risk Retention Group Representative or ~urchasing 

Group Representative Memorandum 
Direct Production 
Solicitation by Nonresident 
Severability 

207 



45-05-05-01. Definitions. As used in this chapter: 

1. 11 Authorized to transact insurance in this state11 and 
11 admitted 11 means an insurer authorized by a subsisting 
certificate of authority issued by the commissioner to 
transact insurance in this state. 

2. 11 Commissioner 11 means the insurance commissioner of North 
Dakota. 

3. "Federal Liability Risk Retention Act of 1986 11 means that 
federal legislation which authorized qualified individuals or 
organizations to form special association insurance captives 
or to join together to purchase liability insurance on a group 
basis enacted as 15 U.S.C. 3901, et seq. 

4. 11 Liability insurance coverage 11 means liability insurance 
policy or endorsement forms under which a liability risk 
retention group or liability insurer may undertake to 
indemnify a risk retention group or purchasing group member 
against liability arising from similar hazards or risk 
contingencies including, but not limited to, those liability 
insurance coverages commonly referred to in the industry as 
products-completed operations• liability, liquor liability, 
hospital professional liability, physicians•, surgeons•, and 
dentists• liability, lawyers• professional liability, elevator 
liability, storekeepers• liability, governmental entity 
general liability, public officials 1 errors and omissions, 
school board errors and omissions, directors• and officers• 
errors and omissions, oilfield general liability, day care 
general liability, outfitters• and guides• general liability, 
recreational area general liability, long haul truckers• 
liability, garage liability, pollution liability, etc. 

5. 11 Purchasing group 11 means any group meeting the requirements of 
a purchasing group contained in North Dakota Century Code 
chapter 26.1-46. 

6. 11 Purchasing group representative 11 means any individual, 
partnership, or corporation appointed by a purchasing group 
for the purpose of providing insurance to the members of the 
purchasing group or for the purpose of soliciting members for 
the purchasing group. 

7. 11 Risk retention group 11 means any 
requirements of a risk retention group 
Dakota Century Code chapter 26.1-46. 

group meeting the 
contained in North 

8. 11 Risk retention group representative 11 means any individual, 
partnership, or corporation appointed by a risk retention 
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group for the purpose of providing insurance to the members of 
the risk retention group. 

History: Effective October 1, 1989. 
General Authority: NDCC 26.1-46-13, 28-32-02 
Law Implemented: NDCC 26.1-46 

45-05-05-02. Financial statements, reports, examinations. Any 
risk retention group doing business in this state shall submit to the 
commissioner all of the following: 

1. By March first of each year, a copy of the group's financial 
statement submitted to its state of domicile, which must be 
certified by an independent public accountant and contain a 
statement of opinion on loss and loss adjustment expense 
reserves made by a member of the American academy of actuaries 
or a qualified loss reserve specialist according to criteria 
established by the national association of insurance 
commissioners. 

2. A copy of each examination of the risk retention group as 
certified by the commissioner or public official conducting 
the examination. 

3. A copy of any audit performed with respect to the risk 
retention group. 

4. This section does not apply to risk retention groups doing 
business in this state which have fewer than twenty-six 
resident members or insureds. 

History: Effective October 1, 1989. 
General Authority: NDCC 26.1-46-13, 28-32-02 
Law Implemented: NDCC 26.1-46 

45-05-05-03. Risk retention groups not chartered in this state -
Registration. 

1. Any risk retention group chartered in a state other than North 
Dakota and not holding a subsisting certificate of authority 
issued by the commissioner of the state of North Dakota, 
before offering liability insurance as a risk retention group 
on any risk located, resident or to be performed in this 
state, shall: 

a. Register with the commissioner in the form and manner 
prescribed by the commissioner, a statement sworn to by 
the president or chef executive officer and the secretary 
of the risk retention group providing such information and 
documentation as the commissioner shall require pursuant 
to North Dakota Century Code section 26.1-46-03. 
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b. File with the commissioner a copy of the risk retention 
group's charter showing that it has been organized 
primarily for the purpose of assuming and spreading all, 
or any portion, of the liability exposure of the group 
members. 

c. File with the commissioner a copy of the risk retention 
group's certificate of authority or license issued in its 
state of domicile authorizing it to transact business as 
an insurance company. 

d. File with the commissioner a copy of the risk retention 
group's most recent annual financial statement which must 
be certified by an independent public accountant. 

2. Any risk retention group chartered in a state other than North 
Dakota and not holding a subsisting certificate of authority 
issued by the commissioner of the state of North Dakota which 
has registered with the commissioner pursuant to Section 3(d) 
of the Federal Liability Risk Retention Act of 1986 or North 
Dakota Century Code section 26.1-46-03 prior to October 1, 
1989, shall comply with subsection 1 by registering in the 
form prescribed by subsection 1 on or before December 1, 1989. 

3. The statement of registration appointing the commissioner as 
agent for the purpose of receiving legal documents and service 
of process, required in North Dakota Century Code sections 
26.1-46-03 and 26.1-46-07 shall be irrevocable, and must be in 
substantially the same form as that show in exhibit A. 

History: Effective October 1, 1989. 
General Authority: NDCC 26.1-46-13, 28-32-02 
Law Implemented: NDCC 26.1-46 

45-05-05-04. Liability purchasing group notice of intent. 

1. Any purchasing group which intends to do business in this 
state, before soliciting any member to insure through the 
group any liability risk located, resident or to be performed 
in this state, shall furnish notice of its intent to do 
business to the commissioner, in the form and manner 
prescribed by the commissioner, sworn to by the president, 
chief executive officer, secretary, partner, trustee, or such 
other officer or party who, under the organizational plan of 
the group, has authority to bind the group with his signature, 
on forms the commissioner designates and furnishes, providing 
such information and documentation as the commissioner shall 
require pursuant to North Dakota Century Code section 
26.1-46-07. 

2. Any purchasing group which has filed with the commissioner its 
notice of intent to do business pursuant to Section 4(d)(1) of 
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the Federal Liability Risk Retention Act of 1986 or North 
Dakota Century Code ~ection 26.1-46-07 prior to October 1, 
1989, shall comply with subsection 1 by registering in the 
form prescribed by subsection 1 on or before December 1, 1989. 

History: Effective October 1, 1989. 
General Authority: NDCC 26.1-46-13, 28-32-02 
Law Implemented: NDCC 26.1-46 

45-05-05-05. Updates and amendments. 

1. Any risk retention group or purchasing group authorized to do 
business in the state of North Dakota shall notify the 
commissioner in writing within thirty days of·any changes in 
its operations, which result in the registration or notice 
then on file containing false, inaccurate, or misleading 
information, including the solicitation or writing of any 
liability insurance coverage in addition to that for which it 
is registered, so as to correct such false, inaccurate, or 
misleading information. The commissioner may request such 
additional information and documentation pertaining to such 
notice as the commissioner deems necessary provided, however, 
no such request shall delay the effective date of the notice. 

2. Any risk retention group or purchasing group authorized to do 
business in the state of North Dakota, on or before March 
first of each year, by sworn affidavit, shall certify to the 
commissioner as to the continued accuracy of the information 
on file or as amended by notice filed pursuant to 
subsection !, and as to its continued intent to be registered 
and do business in this state. 

History: Effective October 1, 1989. 
General Authority: NDCC 26.1-46-13, 28-32-02 
Law Implemented: NDCC 26.1-46 

45-05-05-06. Risk retention group representatives and purchasing 
group representatives. 

1. License requirement. No person, resident or nonresident in 
this state, may act as or hold himself out in this state to be 
a risk retention group representative for a risk retention 
group, or a purchasing group representative for a purchasing 
group which solicits members for the purpose of selling 
liability insurance coverage, purchases liability insurance 
coverage for group members located within this state or 
otherwise does business in this state unless then licensed as 
such under these rules. 

2. Any person, resident or nonresident in this state, acting as 
or holding himself out in this state to be a risk retention 
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group representative or a purchasing group representative must 
either: 

a. Hold a current North Dakota license 
the lines of insurance represented, 
by the risk retention group 
represented in North Dakota; or 

as agent or broker, in 
and must be appointed 
or purchasing group 

b. Be the holder of a current North Dakota nonresident 
license as agent or broker in another state, in the lines 
of insurance represented, and must be appointed by the 
risk retention group or purchasing group represented in 
North Dakota. 

3. Any person acting as a risk retention group representative or 
purchasing group representative in compliance with 
subdivision a or b of subsection 2 shall otherwise be subject 
to and comply with the provisions of North Dakota Century Code 
chapter 26.1-46 as they pertain to agents and brokers. 

4. Exceptions to license requirement. Risk retention group 
representative and purchasing group representative for the 
purpose of licensing does not include: 

a. Any officer, director, owner, partner, trustee, or 
full-time salaried employee of a risk retention group or 
purchasing group; and 

b. Any telemarketing or mass mailing organization or any 
radio or television station or network or, newspaper or 
magazine publisher or distributor which makes statements 
or carries advertisements for a risk retention group or 
purchasing group to the extent only general, nonrisk 
specific information is given concerning the Federal 
Liability Risk Retention Act, North Dakota Century Code 
chapter 26.1-46, and the risk retention group or 
purchasing group and no application for insurance is 
received, no underwriting information is taken, and no 
insurance rate or premium is quoted or collected. 

5. Licensing of partnership or corporation. 

a. A partnership or corporation may be licensed as a risk 
retention group representative or purchasing group 
representative. Each general partner and each other 
individual authorized to act for the partnership and each 
individual authorized to act for the corporation must be 
named in the license or registered with the commissioner 
and shall qualify as through an individual licensee; and 

b. The licensee shall promptly notify the commissioner of any 
changes among its members, directors, officers, and other 
individuals designated in or registered as to the license. 
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6. Risk retention group representative and purchasing group 
representative bond. Prior to issuance of an appointment as a 
risk retention group representative or purchasing group 
representative for any risk retention group or insurer not 
chartered in this state, the applicant shall file with the 
commissioner, and shall keep in force for as long as such an 
appointment remains in effect, a bond in favor of the state of 
North Dakota in the penal sum of one thousand dollars, with an 
authorized corporate surety the commissioner approves, 
conditioned that he will conduct business under his risk 
retention group or purchasing group license in accordance with 
North Dakota Century Code chapter 26.1-46 and this chapter and 
that he will promptly remit the taxes pursuant to North Dakota 
Century Code section 26.1-46-03. Any risk retention group 
representative or purchasing group representative licensed as 
a surplus line broker in the state of North Dakota and 
maintaining a bond pursuant to North Dakota Century Code 
section 26.1-26-18 or previously appointed by a risk retention 
group or insurer not chartered in this state group or 
unauthorized insurer and maintaining a bond pursuant to this 
section shall not be subject to any additional bond 
requirement. The aggregate liability of the surety for any 
claims on the bond may not exceed the penal sum of the bond. 

The bond shall not be terminated unless not less than thirty 
days' prior written notice thereof is given to the licensee 
and filed with the commissioner. 

History: Effective October 1, 1989. 
General Authority: NDCC 26.1-46-13, 28-32-02 
Law Implemented: NDCC 26.1-46 

45-05-05-07. Group location. For the purposes of this chapter, a 
purchasing group must be deemed located in this state if any member of 
said group is located or resident in this state. 

History: Effective October 1, 1989. 
General Authority: NDCC 26.1-46-13, 28-32-02 
Law Implemented: NDCC 26.1-46 

45-05-05-08. Insurance purchase. 
authorized to do business in the state of 
insurance only from the following sources: 

Any purchasing group duly 
North Dakota may purchase 

1. A risk retention group authorized to do business in this 
state. 

2. An admitted insurance carrier. 

3. An authorized surplus lines carrier listed 
commissioner's white list, only if the purchase is 
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through a licensed surplus lines broker who has been appointed 
by the purchasing group. 

History: Effective October 1, 1989. 
General Authority: NDCC 26.1-46-13, 28-32-02 
Law Implemented: NDCC 26.1-46 

45-05-05-09. Risk retention group representative or purchasing 
group representative memorandum. Any risk retention group 
representative or purchasing group representative effecting insurance on 
any risk located, resident or to be performed within or properly 
allocated to this state with an unauthorized risk retention group or 
unauthorized insurer, pursuant to the Federal Liability Risk Retention 
Act of 1986 and this chapter, shall file with the commissioner a summary 
memorandum, in a form the commissioner prescribes or accepts, setting 
forth the facts concerning the placement of such insurance so as to 
identify the coverage and the tax payable to the state relative thereto 
pursuant to North Dakota Century Code chapter 26.1-44. The risk 
retention group representative or purchasing group representative shall 
file this memorandum with the commissioner on or before April first of 
each year in which the premium or consideration is due. Any risk 
retention group representative or purchasing group representative may 
contract with the unauthorized risk retention group or unauthorized 
insurer or with a purchasing group for which it acts to provide for the 
unauthorized risk retention group, the unauthorized insurer, or the 
purchasing group filing this memorandum on behalf of the risk retention 
group representative or purchasing group representative in accordance 
with this section, provided the risk retention group representative or 
purchasing group representative notifies the commissioner of such 
delegation and files with the commissioner a copy of the contract 
authorizing such alternative method of filing prior to the effective 
date of such delegation. 

History: Effective October 1, 1989. 
General Authority: NDCC 26.1-46-13, 28-32-02 
Law Implemented: NDCC 26.1-46 

45-05-05-10. Direct production . 

. 1. Any risk retention group required to register in this state 
pursuant to Section 3(d) of the Federal Liability Risk 
Retention Act of 1986 or section 45-05-05-02 which utilizes 
risk retention representatives in soliciting, negotiating, 
procuring, or providing liability insurance for its members 
located or resident within this state shall do so only through 
risk retention group representatives licensed in this state 
pursuant to North Dakota Century Code chapters 26.1-26, 
26.1-44, and 26.1-46 and this chapter provided, however, 
nothing herein may be construed to prevent such a risk 
retention group from soliciting, negotiating, procuring, or 
providing liability insurance for its members located or 
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resident within this state directly through its officers, 
directors, owners, partners, trustees, or full-time salaried 
employees not so licensed in this state. 

2. Any purchasing group required to file notice of its intent to 
do business in this state pursuant to Section 4(d)(1) of the 
Federal Liability Risk Retention Act of 1986, North Dakota 
Century Code section 26.1-46-07, or section 45-05-05-03 which 
utilizes purchasing group representatives in soliciting, 
negotiating, procuring, or providing liability insurance for 
its members located or resident within this state shall do so 
only through purchasing group representatives licensed in this 
state pursuant to North Dakota Century Code chapters 26.1-26, 
26.1-44, and 26.1-46, and this chapter. 

History: Effective October 1, 1989. 
General Authority: NDCC 26.1-46-13, 28-32-02 
Law Implemented: NDCC 26.1-46 

45-05-05-11. Solicitation by nonresident. Risk retention groups 
and admitted carriers may appoint either resident or nonresident 
representatives to solicit, negotiate, procure, or provide liability 
insurance for its members located or resident within this state. 
However, a risk retention group or purchasing group which purchases 
insurance from a surplus lines carrier must appoint a resident surplus 
lines broker pursuant to the requirements of North Dakota Century Code 
section 26.1-26-17. 

History: Effective October 1, 1989. 
General Authority: NDCC 26.1-46-13, 28-32-02 
Law Implemented: NDCC 26.1-46 

45-05-05-12. Severability. If any section of this chapter or the 
application thereof to any person or circumstance is for any reason held 
to be invalid, the remainder of this chapter and the application of such 
section to other persons and circumstances shall not be affected 
thereby. 

History: Effective October 1, 1989. 
General Authority: NDCC 26.1-46-13, 28-32-02 
Law Implemented: NDCC 26.1-46 
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STATE OF NORTH DAKOTA 
INSURANCE DEPARTMENT 

APPLICATION FOR REGISTRATION AS A PURCHASING GROUP 

We, the undersigned President (or Chief Executive Officer) and 
Secretary, on behalf of , make 

(Name of Purchasing Group) 
application for registration in North Dakota as a Purchasing Group 
("Group") and do hereby affirm that: 

1. The Group is domiciled in the State of ------------------
2. The Group's principal place of business (street and mailing 

address) is: 

3. The Group is composed of members whose business or activities 
are similar or related with respect to the liability to which 
members are exposed by virtue of any related, similar, or 
common business, trade, product, services, premises or 
operations (Give general description of business or activities 
engaged in by Group members): 

4. The Group has as one of its purposes the purchase of liability 
insurance on a group basis. 

5. The Group purchases such liability insurance only for its group 
members and only to cover their similar or related liability 
exposure, as described in item (3) above. 

6. The Group intends to purchase the following lines and 
classifications of liability insurance: 

7. The Group intends to purchase the liability insurance described 
in item (6) above from the following insurance company or 
companies (Give full name of company and state of domicile): 

8. The name and address of the broker or agent licensed by the 
insurance commissioner through whom purchases in North Dakota 
will be effected are as follows: 

9. The Group has designated the insurance commissioner of North 
Dakota to be its agent solely for the purpose of receiving 
service of legal documents. 

216 



10. The Group•s federal identification number is: 

We do hereby swear and affirm that the aforementioned statements 
and information are true and correct. 

Sworn to before me this 
day of --::-1=9-

Notary Public 
State of 

~--~~~-----------My Commission Expires: 

President or Chief Executive Officer 

Secretary 
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STATE OF NORTH DAKOTA 
INSURANCE DEPARTMENT 

APPLICATION FOR REGISTRATION AS 
A RISK RETENTION GROUP 

(FOREIGN) 

We, the undersigned President (or Chief Executive Officer) and 
Secretary, on behalf of 

(Name must include the phrase "Risk Retention Group 11
) 

located at 
~~~~----~~~~~--~~~~--------~~~~--~----make application for registration in North Dakota as a Risk Retention 

Group ( 11 Group 11
) and do hereby affirm that: 

1. The primary activity of this Group consists of assuming and 
spreading all, or any portion, of the liability exposure of 
its Group members. 

2. The Group is organized for the primary purpose of conducting 
the activity described under (1) above. 

3. The Group is chartered and licensed as a liability insurance 
company under the laws of the State of , 
and is authorized to engage in the business of insurance under 
the laws of its chartering state. 

4. The Group does not exclude any person from its membership in 
the Group solely to provide for members of the Group a 
competitive advantage over such a person. 

5. Ownership of the Group consists of one or the other of the 
following (check one): 

the owners of 
comprise the membership of the 
insurance by the Group; 

the Group are only persons who 
Group and who are provided 

the sole owner of the Group is 

(Give name and address of organization) 
an organization whose members only comprise the membership of 
the Group, and whose owners are only persons who comprise the 
membership of the Group and who are provided insurance by the 
Group. 

6. The Group is composed of members who are engaged in the 
following described business or activities, which are similar 
or related with respect to the liability to which such members 
are exposed by virtue of related, similar, or common business, 
trade, produce, services, premises or operations (Give general 
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description of business or activities engaged in by Group 
members): 

7. The activities of the Group do not include the provision of 
insurance other than: 

a. liability insurance for assuming and spreading all or any 
portion of the similar or related liability exposure of 
its group members; and 

b. reinsurance with respect to the similar or related 
liability exposure of another risk retention group (or a 
member of such other risk retention group) engaged in 
businesses or activities which qualify such other risk 
retention group (or member) under item (6) above for 
membership in this Group. 

8. The Group will comply with the unfair claim settlement 
practices laws of North Dakota. 

9. The Group will pay, on a nondiscriminatory basis, applicable 
premium and other taxes which are levied on admitted insurers 
under the laws of North Dakota. 

10. The Group will participate, on a nondiscriminatory basis, in 
any mechanism established or authorized under the laws of 
North Dakota for the equitable apportionment among insurers of 
liability insurance losses and expenses incurred on policies 
written through such mechanism. 

11. The Group has designated the Insurance Commissioner of North 
Dakota to be its agent solely for the purpose of receiving 
service of legal documents or process. 

12. The Group will submit to examination by the Insurance 
Commissioner to determine the Group's financial condition, if: 

13. 

a. the insurance commissioner of the Group's chartering state 
has not begun or has refused to initiate an examination of 
the Group; and 

b. any such examination by 
coordinated so as to avoid 
unjustified repetition. 

the Insurance Commissioner is 
unjustified duplication and 

The Group will comply with a lawful order issued in a 
delinquency proceeding commenced by the Insurance Commissioner 
upon a finding of financial impairment, or in a voluntary 
dissolution proceeding. 
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14. The Group will comply with the laws of North Dakota concerning 
deceptive, false or fraudulent acts or practices, including 
any injunctions regarding such conduct obtained from a court 
of competent jurisdiction. 

15. The Group will comply with an injunction issued by a court of 
competent jurisdiction upon petition by the insurance 
commissioner alleging that the Group is in hazardous financial 
condition or is financially impaired. 

16. The Group will provide the following notice, in 10-point type, 
in any insurance policy issued by the Group: 

"NOTICE 

This policy is issued by your risk retention group. 
Your risk retention group may not be subject to all 
of the insurance laws and regulations of your state. 
State insurance insolvency guaranty funds are not 
available for your risk retention group. 11 

17. The Group has submitted to the insurance commissioner, as part 
of this application and before it has offered any insurance in 
North Dakota, a copy of the plan of operation or feasibility 
study which it has filed with the insurance commissioner of 
its chartering state. The plan or study submitted herewith 
discloses the name of the state in which the Group is 
chartered, as well as the Group 1 s principal place of business, 
and such plan or study further includes the coverages, 
deductibles, coverage limits, rates, and rating classification 
systems for each line of insurance the Group intends to offer. 
The Group will promptly submit to the Insurance Commissioner 
any revisions of such plan or study to reflect any changes 
therein including, but without limitation, additional lines of 
liability insurance which the Group intends to offer, and any 
change in the designation of the Group•s chartering state. 

18. The Group has submitted to the insurance commissioner, as part 
of this application, a copy of the Group 1 s annual financial 
statement submitted to the state in which it is chartered as 
an insurance company. The annual financial statement has been 
certified by an independent public accountant and contains a 
statement of opinion on loss and loss adjustment expense 
reserves made by a member of the American Academy of Actuaries 
or a qualified loss reserve specialist. Hereafter, the Group 
will submit its annual financial statement to the insurance 
commissioner by March 1 of each year. 

19. The Group will not solicit or sell insurance to any person in 
North Dakota who is not eligible for membership in the Group. 
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20. The Group will not solicit or sell insurance in North Dakota, 
or otherwise operat~ in this state, if the Group is 
financially impaired or is in ~hazardous financial condition. 

21. The name and address of the broker(s) or agent(s) licensed by 
the insurance commissioner through whom purchases in North 
Dakota will be effected are as follows: 

22. The Group's federal identification number is 

We do hereby swear and affirm that the aforementioned statements 
and information are true and correct. 

Sworn to before me this day of 
19 

Notary Public, State of: 
My Commission Expires: 

President or Chief Executive Officer 

Secretary 
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EXHIBIT A 

STATE OF NORTH DAKOTA 

DEPARTMENT OF INSURANCE 

REGISTRATION OF APPOINTMENT OF AGENT FOR SERVICE OF PROCESS 

KNOW ALL MEN BY THESE PRESENTS: 

The (name of group) a [risk 
retention] [purchasing] group authorized to transact liability 
insurance under the Federal Liability Risk Retention Act of 1986 and 
Chapter 26.1-46 of the North Dakota Century Code, domiciled in the State 
of and whose principal place of business is located at 

(address) (city) (state) (zip code) 
does hereby constitute, designate and appoint the Insurance Commissioner 
of the State of North Dakota, and his successors in office, as its true 
and lawful agent to receive legal documents and service of process 
issued against said [risk retention] [purchasing] group in the State of 
North Dakota. This appointment shall be irrevocable, shall be binding 
upon the group, and its successors in interest, as to the assets and 
liabilities of the group and shall remain in full force and effect for 
so long as there is in force any contract or certificate insuring any 
member [of the risk retention group] [of the purchasing group] in the 
State of North Dakota or any obligation of the group arising out of its 
transactions in the State of North Dakota. 

The [risk retention] [purchasing] group hereby designates the 
following person as the person to whom legal documents and process 
against it served shall be forwarded by the Insurance Commissioner: 

(name) (title) 
(company or group name) (street address) 

(city) (state) (zip) 

IN WITNESS WHEREOF, the said [risk retention] [purchasing] group 
has caused this appointment to be duly executed this day of 

19 

BY: 
(name of group) 

[President, Chief Executive 
Officer, Secretary, Partner, 
Trustee, or title of the 

(SEAL) officer or party who under 
the organization of the group 
has authority to bind the 
group with his signature] 

State of ) 
)ss 

County of ) 
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The foregoing instrument was acknowledged and executed before me 
this day of _______ , 19_. 

(SEAL) 

Section 
45-05-06-01 
45-05-06-02 
45-05-06-03 
45-05-06-04 
45-05-06-05 
45-05-06-06 
45-05-06-07 
45-05-06-08 
45-05-06-09 

NOTARY PUBLIC 

My Commission Expires: 

CHAPTER 45-05-06 
RISK MODIFICATION PLAN REGULATION 

Scope 
Definitions 
Rate Modification Plans 
Experience Rating Plans 
Reporting of Pertinent Information 
Rate Compliance Examinations 
Filing of Rate Modification Plans 
Separability 
Dissemination 

45-05-06-01. Scope. This chapter applies to all commercial lines 
of insurance (including farmowners) except those excepted risks 
described in North Dakota Century Code section 26.1-30.1-01 and for 
plans such as Automobile Insurance Plan Services Office (AIPSO), Market 
Assistance Plan (MAP), Joint Underwriting Association (JUA), North 
Dakota Insurance Reserve Fund (NDIRF), and state property insurance plan 
(FAIR plans) are exempt from this regulation. 

History: Effective October 1, 1989. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-25, 26.1-30-19 

45-05-06-02. Definitions. 

1. "Experience rating p 1 an 11 means any rating p 1 an or system 
whereby a manual rate for insurance is adjusted or modified 
based on the past loss experience of the insured. 

2. "Manual rate 11 means a rate, designed to apply on a generic 
basis to similar risks within the same class, filed by an 
insurer or rating organization with the department of 
insurance and made part of the rating manual used by an 
insurer or rating organization. 

3. "Rate modification p 1 an 11 means a rating p 1 an or procedure 
which provides a listing of various risk characteristics or 
conditions and a range of modification factors which may be 
applied for these characteristics or conditions to the manual 
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rate of a particular insurance risk. The effect of the 
modification factor is to increase (debit) or decrease 
(credit) the manual rate. Rate modification plans include, 

but are not limited to, plans commonly called schedule rating 
plans and individual risk premium modification plans. 

History: Effective October 1, 1989. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-25, 26.1-30-19 

45-05-06-03. Rate modification plans. Rate modification plans, 
justified according to the standards herein, are allowed by the 
insurance code. However, the commissioner has determined that the use 
of unjustified rate modification plans is not reasonable, is not 
objective, and is unfairly discriminatory. Therefore, the use of 
unjustified rate modification plans in rating of commercial property and 
casualty insurance risks located in North Dakota is prohibited. 

The following elements must be considered in determining whether 
or not a rate modification plan, or its use, is justified: 

1. Rate modification plans must be used to acknowledge variance 
in risk characteristics and not merely to gain competitive 
advantage or for any other purpose. 

2. Rate modification plans must be 
characteristics not already reflected 
The plans must clearly indicate the 
used. 

based only on rating 
in the manual rates. 

objective criteria to be 

3. Individual underwriting files must contain the specific 

4. 

criteria and document the particular circumstances of the risk 
that support each debit or credit. This documentation must 
exist in the individually rated risk file to enable the 
commissioner to verify compliance with this chapter. 
Documentation may include, but is not limited to, inspection 
reports, photographs, agent observations and findings, 
insured 1 s formal safety plans, premises evaluations, and 
narrative reports covering other aspects of the risk. 
Intentional or willful misclassification of a risk constitutes 
a modification without justification. 

Any rate modification plan designed to be applied 
simultaneously to property, liability, or vehicle coverage 
must contain reasonable factors that give appropriate 
recognition to the distinct .exposures involved in such 
coverages. 

5. Once a company has filed a rate modification plan, its use is 
mandatory. The plan must be applied uniformly in a 
nondiscriminatory manner for all eligible classes of risk. 
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6. The application of any rate modification plan may not result 
in debits or credtts that exceed twenty-five percent. 
Modifications generated by experience rating plans or based 
upon company expense experience are not subject to this 
limitation. 

7. Once a rate modification plan has been applied to a risk and a 
credit or debit established, no change in the established 
credit or debit can be made without appropriate justification 
and documentation. 

8. Any rate modification plan must provide that when a risk is 
rated below average (debited) an insured or applicant, upon 
request, will be advised by the insurer of the factors which 
resulted in the adverse rating so that the insured or 
applicant will be fairly apprised of any corrective action 
that might be appropriate with respect to the insurance risk. 

History: Effective October 1, 1989. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-25, 26.1-30-19 

45-05-06-04. Experience rating plans. Exposure, premium, and 
loss figures used in the calculation of experience rating plans must be 
verifiable and justifiable. 

History: Effective October 1, 1989. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-25, 26.1-30-19 

45-05-06-05. Reporting of pertinent information. Upon the 
request of the commissioner, an insurer authorized to write any 
insurance in this state to which this chapter applies shall submit to 
the commissioner the number of policies by line issued with rate 
modification as defined in subsection 3 of section 45-05-07-02 and the 
proportion of policies so issued to all policies written by line by the 
company. A rating organization may file the data on behalf of the 
insurer. 

History: Effective October 1, 1989. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-25, 26.1-30-19 

45-05-06-06. Rate compliance examinations. To determine 
compliance with this chapter the commissioner may order a rate 
compliance examination be made of any insurer to which this chapter 
applies. Any examination must be conducted pursuant to North Dakota 
Century Code chapter 26.1-03. 

History: Effective October 1, 1989. 
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General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-25, 26.1-30-19 

45-05-06-07. Filing of rate modification plans. Within one 
hundred eighty days of October 1, 1989, each insurer to which this 
chapter applies shall refile its rate modification plans in accordance 
with the provisions of this chapter. At the end of the one hundred 
eighty-day period all prior rate modification plans filed with the 
department of insurance will be considered obsolete. Subsequent changes 
in any insurer•s rate modification plan will not be considered to be 
filed with the commissioner unless the complete plan, as modified, is 
submitted. 

History: Effective October 1, 1989. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-25, 26.1-30-19 

45-05-06-08. Separability. If any prov1s1on of this chapter or 
the application thereof to any person or circumstance is for any reason 
held to be invalid, the remainder of the chapter and the application of 
such provision shall not be affected thereby. 

History: Effective October 1, 1989. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-25, 26.1-30-19 

45-05-06-09. Dissemination. Each insurer or rating organization 
is instructed to distribute a copy of this chapter to all personnel 
engaged in activities requiring knowledge of this chapter, and to 
instruct them as to its scope and operation. 

History: Effective October 1, 1989. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-25, 26.1-30-19 

45-06-01-01. Applicability and scope. 

1. Except as otherwise specifically provided, this chapter shall 
apply to: 

a. All medicare supplement policies and subscriber contracts 
delivered or issued for delivery in this state on or after 
January 1, 1982. 

b. All certificates issued under group medicare supplement 
policies or subscriber contracts, which have been 
delivered or issued for delivery in this state on or after 
January 1, 1982. 
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2. This chapter shall not apply to~ 

a-;- Policies 'O'r conhacts isstted pttrsuant -eo a con,ersion 
privilege 'tm'd:er a policy 'O'r contract o-f 9'L"'O'ttP 'O'r 

indh idual insttr ance when 'SttCh 9'L"'O'ttP 'O'r indh idttal pol icy 
'O'r conh act includes pro, is ions wh±eh 'd'L"'e iuconsis tent 
wtttr -ttre :r: eqtth ements o-f -rh±s chap ler. 

h7 Uedicare medicare supplement policies issued to employees 
or members as additions to franchise plans in existence on 
January 1, 1982. 

History: Effective 
General Authority: 

January 1, 1982; amended effective October 1, 1989. 
NDCC 26.1-36-32, 26.1-36-33, 26.1-36-34, 26.1-36-35, 

26.1-36-38 
Law Implemented: NDCC 26.1-36-31 

45-06-01-03. Policy definitions and terms. No insurance policy 
or subscriber contract may be advertised, solicited, or issued for 
delivery in this state as a medicare supplement policy unless such 
policy or subscriber contract contains definitions or terms which 
conform to the requirements of this section. 

1. "Accident", "accidental injury", or "accidental means" must 
employ "result" language and may not include words which 
establish an accidental means test or use words such as 
"external, violent, visible wounds 11 or similar words of 
description or characterization. 

a. The definition shall not be more restrictive than the 
following: "Injury or injuries for which benefits are 
provided means accidental bodily injury sustained by the 
insured person which is the direct result of an accident, 
independent of disease or bodily infirmity or any other 
cause, and occurs while insurance coverage is in force." 

b. The definition may provide that injuries may not include 
injuries for which benefits are provided under any 
workers' compensation, employer's liability or similar 
law, or motor vehicle no-fault plan, unless prohibited by 
law. 

2. "Applicant" means: 

a. In the case of an individual medicare supplement policy or 
subscriber contract, the person who seeks to contract for 
insurance benefits; and 

b. In the case of a group medicare supplement policy or 
subscriber contract, the proposed certificate holder. 
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3. "Benefit period" or "medicare benefit period" may not be 
defined as more restrictive than as that defined in the 
medicare program. 

5-:- 4. "Certificate" means any certificate issued under a group 
medicare supplement policy which certificate has been 
delivered or issued for delivery in this state. 

5. "Convalescent nursing home", "extended care facilityl 1
, or 

"skilled nursing facility" must be defined in relation to its 
status, facilities, and available services. 

a. The definition of such home or facility may not be more 
restrictive than one requiring that it: 

(1) Be operated pursuant to law; 

(2) Be primarily engaged in providing, in addition to 
room and board accommodations, skilled nursing care 
under the supervision of a duly licensed physician; 

(3) Provide continuous twenty-four hours a day nursing 
service by or under the supervision of a registered 
graduate professional nurse; and 

(4) Maintains a daily medical record of each patient. 

b. The definition of such home or facility may provide that 
such term may not be inclusive of: 

(1) Any home, facility, or part thereof used primarily 
for rest. 

(2) A home or facility for the aged or for the care of 
drug addicts or alcoholics (subject to North Dakota 
Century Code chapter 26.1-36). 

(3) A home or facility primarily used for the care and 
treatment of mental diseases, or disorders, or 
custodial or educational care (subject to North 
Dakota Century Code chapter 26.1-36). 

~ 6. "Health care expense" means expenses of health maintenance 
organizations associated with the delivery of health care 
services which are analogous to incurred losses of insurers. 
Such expenses may not include home office and overhead costs, 
advertising costs, commissions and other acquisition costs, 
taxes, capital costs, administ~ative costs, or claims 
processing costs. 

7. "Hospital" 
facilities, 

may be defined in relation to its status, 
and available services or to reflect its 
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accreditation by the joint commission on accreditation of 
hospitals. 

a. The definition of hospital may not be more restrictive 
than one requiring that the hospital: 

(1) Be an institution operated pursuant to law; 

(2) Be primarily and continuously engaged in providing or 
operating, either on its premises or in facilities 
available to the hospital on a prearranged basis and 
under the supervision of a staff of duly licensed 
physicians, medical, diagnostic, and major surgical 
facilities for the medical care and treatment of sick 
or injured persons on an inpatient basis for which a 
charge is made; and 

(3) Provide twenty-four-hour nursing service by or under 
the supervision of registered graduate professional 
nurses. 

b. The definition of hospital may state that such term may 
not be inclusive of: 

(1) Convalescent homes, convalescent, rest, or nursing 
facilities. 

(2) Facilities primarily affording custodial, 
educational, or rehabilitory care. 

(3) Facilities for the aged, drug addicts, or alcoholics. 

(~) Any military or veterans hospital or soldiers home or 
any hospital contracted for or operated by any 
national government or agency thereof for the 
treatment of members or ex-members of the armed 
forces, except for services rendered on an emergency 
basis where a legal liability exists for charges made 
to the individual for such services. 

5-:- 8. "Medicare" must be defined in the policy. Medicare may be 
substantially defined as "The Health Insurance for the Aged 
Act, title XVIII of the Social Security Amendments of 1965 as 
then constituted or later amended", or "Title I, part I of 
Public Law No. 89-97, as Enacted by the Eighty-Ninth Congress 
of the United States of America and popularly known as the 
Health Insurance for the Aged Act, as then constituted and any 
later amendments or substitutes thereof", or words of similar 
import. 

6-:- 9. "Medicare eligible expenses" means health care expenses of the 
kinds covered by medicare, to the extent recognized as 
reasonable by medicare. Payment of benefits by insurers for 
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medicare eligible expenses may be conditioned upon the same or 
less restrictive payment conditions, including determinations 
of medical necessity as are applicable to medicare claims. 

7-:- 10. "Medicare supplement policy" means a group or individual 
policy of [accident and sickness] insurance or a subscriber 
contract [of hospital and medical service associations or 
health maintenance organizations] which is advertised, 
marketed, or designed primarily as a supplement to 
reimbursements under medicare for the hospital, medical, or 
surgical expenses of persons eligible for medicare by reason 
of age. 

11. "Menta 1 or nervous disorders" may 
restrictively than a definition 
psychoneurosis, psychopathy, psychosis, 
disease or disorder of any kind. 

not be defined more 
including neurosis, 
or mental or emotional 

a-:- 12. "Nurses" may be defined so that the description of nurse is 
restricted to a type of nurse, such as registered graduate 
professional nurse (RN), a licensed practical nurse (LPN), or 
a 1 i censed vocation a 1 nurse ( LVN). If the words "nurse11

, 

"trained nurse 11
, or 11 registered nurse 11 are used without 

specific instruction, then the use of such terms requires the 
insurer to recognize the services of any individual who 
qualified under such terminology in accordance with the 
applicable statutes or administrative rules of the licensing 
or registry board of the state. 

9713. 11 Physician" may be defined by including words such as 11 duly 
qualified physician 11 or "duly licensed physician". The use of 
such terms requires an insurer to recognize and to accept, to 
the extent of its obligation under the contract, all providers 
of medical care and treatment when such services are within 
the scope of the provider's licensed authority and are 
provided pursuant to applicable laws. 

-Hl-7 14. 11 Sickness 11 may not be defined to be more restrictive than the 
following: 11 Sickness means sickness or disease of an insured 
person which first manifests itself after the effective date 
of insurance and while the insurance is in force." 

The definition may be further modified to exclude sicknesses 
or diseases for which benefits are provided under any workers• 
compensation, occupational disease, employer's liability or 
similar law. 

History: Effective January 1, 1982; amended effective November 1, 1987i 
October 1, 1989. 
General Authority: NDCC 26.1-36-32, 26.1-36-33, 26.1-36-34, 26.1-36-35, 
26.1-36-38 
Law Implemented: NDCC 26.1-36 
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45-06-01-04. Prohibited policy provisions. 

1. No insurance policy or subscriber contract may be advertised, 
solicited, or issued for delivery in this state as a medicare 
supplement policy if such policy or subscriber contract limits 
or excludes coverage by type of illness, accident, treatment, 
or medical condition, except as follows: 

a. Foot care in connection with corns, calluses, flat feet, 
fallen arches, weak feet, chronic foot strain, or 
symptomatic complaints of the feet. 

b. Mental or emotional disorders, 
addiction (subject to North Dakota 
26.1-36). 

alcoholism, and drug 
Century Code chapter 

c. Illness, treatment, or medical condition arising out of: 

(I) War or act of war (whether declared or undeclared); 
participation in a felony, riot, or insurrections; or 
service in the armed forces or units auxiliary 
thereto. 

(2) Suicide (sane or insane), attempted suicide, or 
intentionally self-inflicted injury. 

(3) Aviation. 

d. Cosmetic surgery, except that 11 cosmetic surgery 11 does not 
include reconstructive surgery when such service is 
incidental to or follows surgery resulting from trauma, 
infection, or other diseases of the involved part. 

e. Care in connection with the 
manual or mechanical means 
distortion, or subluxation in 
of removing nerve interference 
where such interference is 
distortion, misalignment, or 
vertebral column. 

detection and correction by 
of structural imbalance, 
the human body for purposes 
and the effects thereof, 
the result of or related to 

subluxation of or in the 

f. Treatment provided in a governmental hospital; benefits 
provided under medicare or other governmental program 
(except medicaid), any state or federal workers' 
compensation, employer's liability or occupational disease 
law, or any motor vehicle no-fault law; services rendered 
by employees of hospitals, laboratories, or other 
institution~; or services performed by a member of the 
covered person's immediate family and services for which 
no charge is normally made in the absence of insurance. 

g. Dental care or treatment. 
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h. Eyeglasses, hearing aids, and examination for the 
prescription or fitting thereof. 

i. Rest cures, custodial care, transportation, and routine 
physical examinations. 

j. Territorial limitations. 

However, medicare supplement policies may not contain, when 
issued, limitations or exclusions of the type enumerated in 
subdivision a, e, i, or j that are more restrictive than those 
of medicare. Medicare supplement policies may exclude 
coverage for any expense to the extent of any benefit 
available to the insured under medicare. 

2. No medicare supplement policy may use waivers to exclude, 
limit, or reduce coverage or benefits for specifically named 
or described preexisting diseases or physical conditions. 

3. The terms 11 medicare supplement 11
, 

11 medigap 11
, and words of 

similar import may not be used unless the policy is issued in 
compliance with this chapter. 

4. No medicare supplement insurance policy, contract, or 
certificate in force in this state may contain benefits which 
duplicate benefits provided by medicare. 

History: Effective January 1, 1982; amended effective October 1, 1989. 
General Authority: NOCC 26.1-36-32 
Law Implemented: NDCC 26.1-36-32 

45-06-01-05. Minimum benefit standards. No insurance policy or 
subscriber contract may be advertised, solicited, or issued for delivery 
in this state as a medicare supplement policy which does not meet the 
following minimum standards. These are m1n1mum standards and do not 
preclude the inclusion of other provisions or benefits which are not 
inconsistent with these standards. 

1. General standards. The following standards apply to medicare 
supplement policies and are in addition to all other 
requirements of this chapter. 

a. A medicare supplement policy may not deny a claim for 
losses incurred more than six months from the effective 
date of coverage for a preexisting condition. The policy 
may not define a preexisting condition more restrictively 
than a condition for which medical advice was given or 
treatment was recommended by or received from a physician 
within six months before the effective date of coverage. 
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b. A medicare supplement policy may not indemnify against 
losses resulting from sickness on a different basis than 
losses resulting from accidents. 

c. A medicare supplement policy shall provide that benefits 
designed to cover cost-sharing amounts under medicare will 
be changed automatically to coincide with any changes in 
the applicable medicare deductible amount and copayment 
percentage factors. Premiums may be modified to 
correspond with such changes. 

d. A medicare supplement policy may 
nonrenewed by the insurer solely 
deterioration of health. 

not be 
on the 

canceled or 
grounds of 

e. Termination of a medicare supplement policy shall be 
without prejudice to any continuous loss which commenced 
while the policy was in force, but the extension of 
benefits beyond the period during which the policy was in 
force may be predicated upon the continuous total 
disability of the insured, limited to the duration of the 
policy benefit period, if any, or payment of the maximum 
benefits. 

f. A 11 noncancelable 11
, 

11 guaranteed renewable 11
, or 

11 noncancelable and guaranteed renewable 11 medicare 
supplement policy may not provide for termination of 
coverage of a spouse solely because of the occurrence of 
an event specified for termination coverage of the 
insured, other than the nonpayment of premium. 

2. Minimum benefit standards. 

a. Coverage o-f f'-arl A. medicate eligible e.<penses £err 
hospitalization to -Hre extent rrot cot~eted by medicate £rom 
-Hre sixty fitsl: day thtoagh ninetieth day -in any 1nedicate 
benefit petiod for either all or none of the medicare 
Part A inpatient hospital deductible amount. 

b. Coverage o-f f'-arl A. medicate eligible expenses incatted a-s 
da-±1-y hospital chatges dating ttS"e o-f medicate's lifetime 
hospital inpal:ieut reset oe days for the daily copayment 
amount of medicare Part A eligible expenses for the first 
eight days per calendar year incurred for skilled nursing 
facility care. 

C. Bp-on exhaustion o-f aH medicaxe hospital inpatient 
cooetage inclading -Hre lifetiJRe tesetoe days-; cooetage o-f 
nine ly pet Cell t o-f aH 1nedicax e f'-arl A. eligible expenses 
£err hospitalization rrot co~eted by medicate subject to a 
lifetitne maximam benefit o-f an additional tln:--e-e lta11dxed 
sixty five days7 Coverage for the reasonable cost of the 
first three pints of blood (or equivalent quantities of 
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packed red blood cells, as defined under federal 
regulations) under medicare Part A unless replaced in 
accordance with federal regulations. 

d. Coverage 'O'f t~tenty petcent 'O'f ttre amount 'O'f medicare 
eligible expenses 'tl'n"de'i' ~ B tegatdless 'O'f hospital 
confinement. subject t-o a maximum calendat year 
out of pocket deductible 'O'f ~ hundted dollats 'O'f Sttetr 
eXpenses and t-o a maximtun benefit 'O'f at 1-e-a-st ~ 
thousand dollats per calendat ~ as follows: 

e. 

(1) Until January 1, 1990, coverage for twenty percent of 
the amount of medicare eligible expenses under Part B 
regardless of hospital confinement, subject to a 
maximum calendar year out-of-pocket deductible of two 
hundred dollars of such expenses and to a maximum 
benefit of at least five thousand dollars per 
calendar year. 

(2) Effective January 1, 1990, coverage for the copayment 
amount [twenty percent] of medicare eligible expenses 
excluding outpatient prescription drugs under 
medicare Part B regardless of hospital confinement up 
to the maximum out-of-pocket amount for medicare 
Part B after the medicare deductible amount. 

Effective January 1, 1990, coverage under medicare Part B 
for the medicare reasonable cost of the first three pints 
of blood (or equivalent quantities of packed red blood 
cells, as defined under federal regulations), unless 
replaced in accordance with federal regulations. 

f. Effective January 1, 1990, coverage for the copayment 
amount [twenty percent] of medicare eligible expenses for 
covered home intravenous (IV) therapy drugs (as ~etermined 
by the secretary of health and human services) subject to 
the medicare outpatient prescription drug deductible 
amount, if applicable. 

g. Effective January 1, 1990, coverage for the copayment 
amount [---- percent] of medicare eligible expenses for 
outpatient drugs used in immunosuppressive therapy, 
subject to the medicare outpatient prescription drug 
deductible, if applicable. 

3. Medicare eligible expenses. Medicare eligible expenses mean 
health care expenses of the kinds covered by medicare, to the 
extent recognized as reasonable by medicare. Payment of 
benefits by insurers for medicare eligible expenses may be 
conditioned upon the same or less restrictive payment 
conditions, including determinations of medical necessity as 
are applicable to medicare claims. 
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4. Federal standards. ..Eyery ent i .. ty providing medicare supplement 
policies or contracts shall comply with all provisions of 
Section 4081 of the Omnibus Budget Reconciliation Act of 1987 
[Pub. L. 100-203]. Compliance with the requirements set forth 
in Public Law 100-203 must be certified on the medicare 
supplement insurance experience reporting form. 

5. Intermediate care standards. Pursuant to subdivision l of 
subsection 9 of North Dakota Century Code section 26.1-04-03, 
every medicare supplement insurer offering convalescent 
nursing home, extended care facility, or skilled nursing 
facility coverage in excess of the one hundred fifty-day 
medicare benefit, must also cover intermediate care from the 
ninth day through extended care maximum period. This 
provision is not intended to duplicate medicare benefits. 

6. Preexisting conditions standards. The policy or certificate 
of insurance providing medicare supplement benefits which is 
sold to a consumer in addition to another medicare supplement 
policy or which is sold to a consumer to replace such a policy 
may not contain a provision limiting payment of benefits due 
to preexisting conditions of the insured except if there is 
any time period remaining relating to the exclusion of 
coverage for preexisting conditions as specified in the 
underlying policy that remaining waiting period for coverage 
of preexisting conditions shall apply to the new policy unless 
the policy otherwise provides. 

History: Effective January 1, 1982; amended effective October 1, 1989. 
General Authority: NDCC 26.1-36-33 
Law Implemented: NDCC 26.1-36-33 

45-06-01-06. Loss ratio standards. Medicare supplement policies 
shall be expected to return to policyholders ±n the Torm ~ aggtegate 
benefits under the policy, crs estimated for the entire period for which 
rates are computed to provide coverage, on the basis of incurred claims 
experience or incurred health care expenses where coverage is provided 
by a health maintenance organization on a service rather than 
reimbursement basis and earned premiums for such period and in 
accordance with accepted actuarial principles and practices: 

1. At least seventy-five percent of the aggregate amount of 
premiums collected in the case of g.roup policies; and 

2. At least sixty percent of the aggregate amount of premiums 
collected in the case of individual policies. 

For purposes of this section, medicare supplement policies 
issued as a result of solicitations of individuals through the 
mail or mass media advertising, including both print and 
broadcast advertising, shall be treated as individual 
policies. 
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3. All filings of rates and rating schedules must demonstrate 
that actual and expected losses in relation to premiums comply 
with the requirements of this section. 

4. Every entity providing medicare supplement policies in this 
state shall file annually its rates, rating schedule, and 
supporting documentation, including ratios of incurred losses 
to earned premiums by number of years of policy duration 
demonstrating that it is in compliance with the foregoing 
applicable loss ratio standards that the period for which the 
policy is rated is reasonable in accordance with accepted 
actuarial principles and experience. 

For the purposes of this section, policy forms must be deemed 
to comply with the loss ratio standards if: (a) for the most 
recent year, the ratio of the incurred losses to earned 
premiums for policies or certificates which have been in force 
for three years or more is greater than or equal to the 
applicable percentages contained in this section; and (b) the 
expected losses in relation to premiums over the entire period 
for which the policy is rated comply with the requirements of 
this section. An expected third-year loss ratio which is 
greater than or equal to the applicable percentage must be 
demonstrated for policies or certificates in force less than 
three years. 

5. As soon as practicable, but no later than sixty days prior to 
the effective date of medicare benefit changes required by the 
Medicare Catastrophic Coverage Act of 1988, every insurer, 
health care service plan, or other entity providing medicare 
supplement insurance or contracts in this state, except 
employers subject to the requirements of section 421 of the 
Medicare Catastrophic Coverage Act of 1988, shall file with 
the commissioner, in accordance with the applicable filing 
procedures of this state: 

a. Appropriate premium adjustments necessary to produce loss 
ratios as originally anticipated for the applicable 
policies or contracts. Such supporting documents as 
necessary to justify the adjustment must accompany the 
filing. 

Every insurer, health care service plan, or other entity 
providing medicare supplement insurance or benefits to a 
resident of this state shall make such premium adjustments 
as are necessary to produce an expected loss ratio under 
such policy or contract as will conform with minimum loss 
ratio standards for medicare supplement policies and which 
are expected to result in a loss ratio at least as great 
as that originally anticipated in the rates used to 
produce current premiums by the insurer, health care 
service plan, or other entity for such medicare supplement 
insurance policies or contracts. No premium adjustment 
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which would modify the loss ratio experience under the 
policy other than···the adjustments described herein should 
be made with respect to a policy at any time other than 
upon its renewal date or anniversary date. Premium 
adjustments must be in the form of refunds or premium 
credits and must be made no later than upon renewal if a 
credit is given, or within sixty days of the renewal date 
or anniversary date if a refund is provided to the premium 
payer. Premium adjustments must be calculated for the 
period commencing with medicare benefit changes. 

b. Any appropriate riders, endorsements, or policy forms 
needed to accomplish the medicare supplement insurance 
modifications necessary to eliminate benefit duplications 
with medicare. Any such riders, endorsements, or policy 
forms must provide a clear description of the medicare 
supplement benefits provided by the policy or contract. 

History: Effective January 1, 1982; amended effective October 1, 1989. 
General Authority: NDCC 26.1-36-34 
Law Implemented: NDCC 26.1-36-34 

45-06-01-07. Required disclosure provisions. 

1. General rules. 

a. Medicare supplement policies shall include a renewal, 
continuation, or nonrenewal provision. The language or 
specifications of the provision must be consistent with 
the type of contract to be issued. The provision shall be 
appropriately captioned, shall appear on the first page of 
the policy, and shall clearly state the duration, where 
limited, of renewability and the duration of the term of 
coverage for which the policy is issued and for which it 
may be renewed. 

b. Except for riders or endorsements by which the insurer 
effectuates a request made in writing by the insured or 
exercises a specifically reserved right under a medicare 
supplement policy or is required to reduce or eliminate 
benefits to avoid duplication of medicare benefits, all 
riders or endorsements added to a medicare supplement 
policy after date of issue or at reinstatement or renewal 
which reduce or eliminate benefits or coverage in the 
policy shall require signed acceptance by the insured. 
After the date of policy issue, any rider or endorsement 
which increases benefits or coverage with a concomitant 
increase in premium during the policy term must, unless 
the benefits are required by the minimum standards for 
medicare supplement insurance policies, be agreed to in 
writing signed by the insured, except if the increased 
benefits or coverage is required by law. Where a separate 
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additional premium is charged for benefits provided in 
connection with riders or endorsements, such premium 
charge shall be set forth in the policy. 

c. A medicare supplement policy which provides for the 
payment of benefits based on standards described as "usual 
and customary!', 11 reasonab 1 e and customary", or words of 
similar import shall include a definition of such terms 
and an explanation of such terms in its accompanying 
outline of coverage. 

d. If a medicare supplement policy contains any limitations 
with respect to preexisting conditions, such limitations 
must appear as a separate paragraph of the policy and be 
labeled as "Preexisting Condition Limitations". 

e. Medicare supplement policies or certificates, other than 
those issued pursuant to direct response solicitation, 
shall have a notice prominently printed on the first page 
of the policy or attached thereto stating in substance 
that the policyholder or certificate holder shall have the 
right to return the policy or certificate within ~ 
thirty days of its delivery and to have the premium 
refunded if, after examination of the policy or 
certificate, the insured person is not satisfied for any 
reason. Medicare supplement policies or certificates 
issued pursuant to a direct response solicitation to 
persons eligible for medicare shall have a notice 
prominently printed on the first page or attached thereto 
stating in substance that the policyholder or certificate 
holder shall have the right to return the policy or 
certificate within thirty days of its delivery and to have 
the premium refunded if after examination the insured 
person is not satisfied for any reason. 

f. Insurers issuing accident and sickness policies, 
certificates, or subscriber contracts which provide 
hospital or medical expense coverage on an expense 
incurred or indemnity basis, other than incidentally, to a 
person eligible for medicare shall provide to all 
applicants a medicare supplement "buyer's guide". 
Delivery of the buyer's guide shall be made whether or not 
such policies, certificates, or subscriber contracts are 
advertised, solicited, or issued as medicare supplement 
policies as defined in this chapter. Except in the case 
of direct response insurers, delivery of the buyer's guide 
shall be made to the applicant at the time of application 
and acknowledgment of receipt of the buyer's guide shall 
be obtained by the insurer. Direct response insurers 
shall deliver the buyer's guide to the applicant upon 
request but not later than at the time the policy is 
delivered. 
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g. Except as otherwise provided in section 45-06-01-07, the 
terms 11 medicare supplement11

, 
11 medigap 11

, and words of 
similar import shall not be used unless the policy is 
issued in compliance with section 45-06-01-05. 

2. Notice requirements. 

a. As soon as practicable, but no later than thirty days 
prior to the annual effective date of any medicare benefit 
changes, every insurer, health care service plan, or other 
entity providing medicare supplement insurance or benefits 
to a resident of this state shall notify its 
policyholders, contractholders, and certificate holders of 
modifications it has made to medicare supplement insurance 
policies or contracts in a format acceptable to the 
commissioner. For the years 1989 and 1990 and if 
prescription drugs are covered in 1991, such notice must 
be in a format prescribed by the commissioner or in the 
format prescribed in appendixes A, B, and C if no other 
format is prescribed by the commissioner. In addition, 
such notice must: 

(1) Include a description of rev1s1ons to the medicare 
program and a description of each modification made 
to the coverage provided under the medicare 
supplement insurance policy or contract; and 

(2) Inform each covered person as to when any premium 
adjustment is to be made due to changes in medicare. 

b. The notice of benefit modifications and any premium 
adjustments must be in outline form and in clear and 
simple terms so as to facilitate comprehension. 

c. Such notices may not contain or be accompanied by any 
solicitation. 

3. Outline of coverage requirements for medicare supplement 
policies. 

a. Insurers issuing medicare supplement policies for delivery 
in this state shall provide an outline of coverage to all 
applicants at the time application is made and, except for 
direct response policies, shall obtain an acknowledgment 
of receipt of such outline from the applicant. 

b. If an outline of coverage is provided at the time of 
application and the medicare supplement policy or 
certificate is issued on a basis which would require 
revision of the outline of coverage delivered at the time 
of application, a substitute outline of coverage properly 
describing the policy or certificate actually issued must 
accompany such policy or certificate when it is delivered 
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and contain the following statement, in no less than 
twelve point type, immediately above the company name: 
"NOTICE: Read this outline of coverage carefully. It is 
not identical to the outline of coverage provided upon 
application and the coverage originally applied for has 
not been issued." 

c. The outline of coverage provided to applicants pursuant to 
this subsection shall be in the form prescribed below: 

(COMPANY NAME) 
OUTLINE OF MEDICARE 
SUPPLEMENT COVERAGE 

(1) Read your Policy Carefully -- This outline of 
coverage provides a very brief description of the 
important features of your policy. This is not the 
insurance contract and only the actual policy 
prov1s1ons will control. The policy itself sets 
forth in detail the rights and obligations of both 
you and your insurance company. It is, therefore, 
important that you READ YOUR POLICY CAREFULLY! 

(2) Medicare Supplement Coverage Policies of this 
category are designed to supplement medicare by 
covering some hospital, medical, and surgical 
services which are partially covered by medicare. 
Coverage is provided for hospital inpatient charges 
and some physician charges, subject to any 
deductibles and copayment provisions which may be in 
addition to those provided by medicare, and subject 
to other limitations which may be set forth in the 
policy. The policy does not provide benefits for 
custodial care such as help in walking, getting in 
and out of bed, eating, dressing, bathing, and taking 
medicine (delete if such coverage is provided). 

(3) (a) (for agents): 

Neither (insert company's name) nor its agents 
are connected with medicare. 

(b) (for direct responses): 

(insert company's name) is not connected with 
medicare. 

(4) (A brief summary of the major benefit gaps in 
medicare Parts A and B with a parallel description of 
supplemental benefits, including dollar amounts (and 
indexed copayments or deductibles, as appropriate), 
provided by the medicare supplement coverage in the 
following order): 
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SEffiliOE 
Pin'S 

HOSPITALIZATION ... 
sentipt ivate r-crom and 
board, general nnrsing, 
and misce:llaneons 
hospital services and 
snpplies. 

Includes nretrl:-; special 
eare units, drugs, hi:r 
tests, diagnostic 
x tays, medical 
supplies, opetal::ittg 
and recovery roomr. 
anesthesia, and 
rehabilitation 
Ser11iCeS. 

POSTHOSPITAL 
SKILLED NURSING 
OARE ... 
fn: a: skilled or 
intermediate nursing 
eare facility 
approved by medicare, 
you l'll't1'St hmre b-een 
±n a: hospital for tt 
~ three days and 
enter the facility 
Mithin fourteen days 
~hospital 

discharge. 

MEDICAL EKPEUSES 

BENEFIT 

Beyond +5-& days 

Additional * 
days 

Beyond -1-&& 
days 

Physician•s 
sext:ices 
inpatient and 
outpatient 
medical 
ser11ices and 
supplies rl a: 
hospital, 
physical a:rn:l 
speech therapy, 
and ambulance. 

MEDIOAR£ 
Pin'S 

Nothing 

Nothing 

THi-S POLICY 

reasonable 
charge 
(after v + + 
deductible) 

+5+ ( S t a t eliie nl that the p o 1 icy do-e-s or do-e-s 1t'O"t 'C"''V"e'l' the 
following:-+ 

+a:+ Pr h a t e dtrty n ur s xag . 
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+b7 Skilled nur s J:ng home- C1tt"'e eost-s ( bey ond whrl ±s
covered by medic·are). 

foe+ Oustodial mxrsing home- C1tt"'e costs. 

+d7 Hemre health C1tt"'e ai:rove number o-f tdsits covered 
by medicare. 

+e+ Physician charges (abooe medicare•s reasonable 
charge). 

+-.H- B-rttgs (other ttnm prescription drtrg-s furnished 
dur lug a hospital or skilled nursing facility 
stag) . 

received outside o-f United States o-f 
America. 

-fiT+ Benlal C1tt"'e or dentures, checkups, routine 
iiDIIlUttizatious, cosmetic stttgery, toutine fo-oi:
"C'l!!T"e'7 exam ina t ions fo-r the ecrst o-f e y e glasses or 
hearing a±ds-:-

+67- +A description o-f any policy provision wiri:eh 
excludes, eliminates, resists, reduces, limits, 
delays, or ±n any 'Ottrer manner opexates t-o qnalify 
payments o-f the benefits described ±n paragraph "r7 
inclnding conspicaous statements:-+ 

+a+ +That the chart Stllllliiai ±zing medicare benefits 
otrl:y briefly describes 'S'tt'e'h: benefits. ) 

+b7 +That the health C1tt"'e financing administration 
or ±t-s medicare pnblications shonld b-e co1tsnlted 
fo-r further details and limitations.) 

+A description 
renewability or 
any reservation 

o-f policy provisions respecting 
continuation o-f coverage, inclnding 
or tights t-o change premium.) 

f-a-7 The amount o-f ptemium fo-r th±s policy. 

( XSubsl:iLute 
appr opt ia Le. ) 

"Oetlification" 
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OESanPT10N 

SERVICS 

f!BU 
INPA'nEHTHOSPfTAL SSMCES: 

Serni-Priwl8 Roam & eo.ra 
f 't c lila .aus Hospital s.r.~ 
& Slal ¥ 11. suctus ONgs. 
~Lab T..a:a & ~-'9 Room 

SKJU..fD NURSING FACIUTY CARe 

BLOOD 

PABTSA&B 
Horne......, s.m:.s 

f!B!.I 
MEDICAL EXPENSE: 

s.r.~ ola PhysiciaiV 
Oldpdlnt s.mc. 
Medicat s~ otnerthan 
P1-=rbld Drugs 

SLOOO 

MAMMOGRAPHY SCREENING 

OUT.QF.pQCKETMAXIMUM 

PAESCRIPT10N DRUGS 

M1sce r meous 
Harne tV-on,g Therapy 

I~Orugs 

R .... Calw SenMiiS 

TH1SPOUCV 
PAYS 

YOU PAY 

IN ADDITIONT0n41S QUTUHE 011 COVERAGE. (INSURANCE COMPANY NAME) WILL SEND AN 
ANNUAL NOnCE TO YOU 30 DAYS PRIOR TO THE EFFECT1V£ DATE OF MEDICARE CHANGES 
WHICH WILL DESCRIBE THESE CttAHGES AHD THE CHANGES 1H YOUR MEDICARE SUPPlE• 
MIHTCOV!RAGE. 
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Alii butS540-
hiO~ 
bendt .... 

AllbutS13Sa 
day f«e1 lilt-eat'! 
~...-

Allbuti210adat( 
!ctt1 .. 1501'1Ciayll 
(If the~ 
d'IOOMIBtcUIIIGIO 
RCNRIIS lllille~ 
t'IIIMMPGy8J 

~~150 .. 
IOO"N.CJIClDIIIV:IIW 
t ·=Clays ..... 
1113dat(fi!'D' 
~COiidliiiWflrleUI) 

.u but m.so 
adayf« -
100thelays 

~~ 
IOOC!ays 

Paysdc:Giml~ 
noiii!IO've-«mCteee 
(biGOCI~~· 
ICJI'flm 31ld8111'1 
eacn~ 04lfiCICS 

Alllbut(S!S&4f 
d«P ....... IorM 
~nurnberCJI 
~.,_. 

IO'RoCIIII61it!CIIIIII 
teiiiiiD.-.eCIII:IIa 
feltilrlt8 .... 
callnW.,_.'IIIII'OU& 
pciar~ 
lil:lft~ 

100'll. of eGSIIB 
~uueo 
150dllly&ICIIIdlnlfllltyoar 

Pays all COlliS 
flllll:lllOl Olllymenl ot 
~ 
(eqwi to COlliS lor 
ftnlt3 pifaa MCft 
ca!MIIfarWK 
PlftADIOOCICiedi,.,.,.... 
~tcltleement 

paid UM8f Pan& 
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~year 
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< 6. > Statement d'lat 1M poticy c:10a1 or deft net c::MH" 1t1e following: 

(a) Private duty nursing; 

(b) Skil1e<S nursing heme c:are c:om (beyond what is ccwred by Meclic:m!l); 

(c) CustediaA nursing home cam costs: 

(d) Jm~ nursing home cam costs: 

(e) Home heatth C3l1!l ave nut'l'lt3ef of visitS c:averea by Meclic:m!l; 

(f) P~ ~ (al:love Medicant's reasonacte d'Wges); 

(g) Orugs (01tler than pt"Haiplian drugs furnished during a hOS4)ttal or skilled nursing facility stay): 

(h) Care~ outside !he U.S.A.; 

(i) ~ care or dentl.mls. cnedrups. routine immunazations. CX)Smetlc surgery, routine foot cant, 
eaminationS fer 1he c::csr at eyeg~UHS or neanng atds. 
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(6) Statement .that the policy does or does not cover the 
following: 

(a) Private duty nursing; 

(b) Skilled nursing home care costs (beyond what is 
covered by medicare); 

(c) Custodial nursing home care costs; 

(d) Intermediate nursing home care costs; 

(e) Home health care above number of visits covered 
by medicare; 

(f) Physician charges (above medicare•s reasonable 
charges); 

(g) Drugs (other than prescription drugs furnished 
during a hospital or skilled nursing facility 
stay); 

(h) Care received outside the United States of 
America; 

(i) Dental care or dentures, checkups, routine 
immunizations, cosmetic surgery, routine foot 
care, examinations for the cost of eyeglasses or 
hearing aids. 

(7) (A description of any policy provision which 
excludes, eliminates, resists, reduces, limits, 
delays, or in any other manner operates to qualify 
payments of the benefits described in paragraph 4, 
including conspicuous statements:) 

(a) (That the chart summar1z1ng medicare benefits 
only briefly describes such benefits.) 

(b) (That the health care financing administration 
or its medicare publications should be consulted 
for further details and limitations.) 

(8) (A description of policy prov1s1ons respecting 
renewability or continuation of coverage, including 
any reservation or rights to change premium.) 

(9) The amount of premium for this policy. 

(*Substitute 
appropriate.) 

11 Certification 11 
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37 4. Notice regarding policies or subscriber contracts which are 
not medicare supplement policies. 

Any accident and sickness insurance policy, other than a 
medicare supplement policy; disability income policy; basic, 
catastrophic, or major medical expense policy; single premium 
nonrenewable policy; or other policy defined in subsection 2 
of section 45-06-01-01, issued for delivery in this state to 
persons eligible for medicare by reason of age shall notify 
insureds under the policy or subscriber contract that the 
policy or subscriber contract is not a medicare supplement 
policy. Such notice shall either be printed or attached to 
the first page of the outline of coverage delivered to 
insureds under the policy or subscriber contract, or if no 
out 1 i ne of coverage is de 1 i vered, to the first page of · the 
policy, certificate, or subscriber contract delivered to 
insureds. Such notice shall be in no less than twelve point 
type and shall contain the following language: 

THIS (POLICY, CERTIFICATE, OR SUBSCRIBER CONTRACT) IS NOT 
A MEDICARE SUPPLEMENT (POLICY OR CERTIFICATE). If you are 
eligible for medicare review the medicare supplement 
buyer's guide available from the company. 

History: Effective January 1, 1982; amended effective November 1, 1987~ 
October 1, 1989. 
General Authority: NDCC 26.1-36-35 
Law Implemented: NDCC 26.1-36-35 

45-06-01-08.1. Filing requirements for out-of-state group 
policies. Every insurer providing group medicare supplement insurance 
benefits to a resident of this state pursuant to subdivisions a and b of 
subsection 4 of North Dakota Century Code section 26.1-36-31 shall file 
a copy of the master policy and any certificate used in this state in 
accordance with the filing requirements and procedures applicable to 
group medicare supplement policies issued in this state. 

History: Effective October 1, 1989. 
General Authority: NDCC 26.1-36-38, 28-32-02 
Law Imp 1 erne nted : 

7
N 0-;C;--;:C,..--2:;.._6;_;; . ...::1_-3"-'6:....--=.3..;;:...1 "-' --=2...:...6 ..;_;' 1::...--=-3...:...6_-3~2:.2.,_.:::...2 6"-' . ...::1:....-...:...3 6.:....--=3-=-3_,_, -=2::..::6--=. . ..;;:...1 -_3~6:....-...:...3 .C--1..4 , 

26.1-36-35, 26.1-36-36 

45-06-01-08.2. Prohibited compensation for replacement with the 
same company. No entity may provide compensation to its agents or other 
producers which is greater than the renewal compensation which would 
have been paid on an existing policy if the existing policy is replaced 
by another policy with the same company where the new policy benefits 
are substantially similar to the benefits under the old policy and the 
old policy was issued by the same insurer or insurer group. 

History: Effective October 1, 1989. 
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General Authority: NDCC 26.1~36~38, 28-32-02 
Law Implemented: NDCC 26.1-36-31, 26.1-36-32, 26.1-36-33, 26.1-36-34, 
26.1-36-35, 26.1-36-36 

45-06-01-08.3. Filing requirements for advertising. Every 
insurer, health care service plan, or other entity providing medicare 
supplement insurance or benefits in this state shall provide upon 
request a copy of any medicare supplement advertisement intended for use 
in this state whether through written, radio, or television medium to 
the commissioner of insurance of this state for.review or approval by 
the commissioner. Filing of advertisements is not required except upon 
specific written request of the commissioner. 

History: Effective October 1, 1989. 
General Authority: NDCC 26.1-36-38, 28-32-02 
Law Implemented: NDCC 26.1-36-31, 26.1-36-32, 26.1-36-33, 26.1-36-34, 
2 6 • 1 - 3 6-3 5 ' 2 6 • 1 - 376 _::...:3;-:6___::..:.....:..:::..._:c-=----:::...=...L--=:..=....:....:=---=--=--=~~-=-=--=-=---=-=...L......::..::...:...=--.=-=--::=-.:..!. 

45-06-05-04. Policy practices and provisions. 

1. Renewability. The terms "guaranteed renewable" and 
"noncancelable" may not be used in any individual long-term 
care insurance policy without further explanatory language in 
accordance with the disclosure requirements of section 
45-06-04-05. 

a. No such policy issued to an individual may contain renewal 
provisions less favorable to the insured than "guaranteed 
renewable". However, the commissioner may authorize 
nonrenewal on a statewide basis, on terms and conditions 
deemed necessary by the commissioner, to best protect the 
interests of the insureds, if the insurer demonstrates: 

(1) That renewal will jeopardize the insurer 1 s solvency; 
or 

(2) That: 

(a) The actual paid claims and expenses have 

(b) 

substantially exceeded the premium and 
investment income associated with the policies; 

The policies 
substantial and 
1 ifet ime; 

will continue to 
unexpected losses 

experience 
over their 

(c) The projected loss experience of the policies 
cannot be significantly improved or mitigated 
through reasonable rate adjustments or other 
reasonable methods; and 
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(d) The insurer has made repeated and good faith 
attempts to stabilize loss experience of the 
policies, including the timely filing for rate 
adjustments. 

b. The term 11 guaranteed renewable" may be used only when the 
insured has the right to continue the long-term care 
insurance in force by the timely payment of premiums and 
when the insurer has no unilateral right to make any 
change in any provision of the policy or rider while the 
insurance is in force, and cannot decline to renew, except 
that rates may be revised by the insurer on a class basis. 

c. The term 11 noncancelable 11 may be used only when the insured 
has the right to continue the long-term care insurance in 
force by the timely payment of premiums during which 
period the insurer has no right to unilaterally make any 
change in any provision of the insurance or in the premium 
rate. 

2. Limitations and exclusions. No policy may be delivered or 
issued for delivery in this state as long-term care insurance 
if such policy limits or excludes coverage by type of illness, 
treatment, medical condition, or accident, except as follows: 

a. Preexisting conditions or diseases; 

b. Mental or nervous disorders; however, this does not permit 
exclusion or limitation of benefits on the basis of 
alzheimer 1 s disease; 

c. Alcoholism and drug addiction; 

d. Illness, treatment, or medical condition arising out of: 

(1) War or act of war (whether declared or 
undeclared); 

(2) Participation 
insurrection; 

in a felony, riot, or 

(3) Service in the armed forces or units auxiliary 
thereto; 

(4) Suicide (sane or insane), attempted suicide, or 
intentionally self-inflicted injury; or 

(5) Aviation (this exclusion applies only to nonfare 
paying passenger). 

e. Treatment provided in a government facility (unless 
otherwise required by law), services for which benefits 
are available under medicare or other governmental program 
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3. 

4. 

(except medicaid), any state or federal workers• 
compensation, employer•s liability or occupational disease 
law, or any motor vehicle no-fault law, services provided 
by a member of the covered person 1 s immediate family and 
services for which no charge is normally made in the 
absence of insurance. 

f. This subsection is not intended to prohibit exclusions and 
limitations by type of provider or territorial 
1 imitations. 

Extension of benefits. Termination of long-term care 
insurance shall be without prejudice to any benefits payable 
for institutionalization if such institutionalization began 
while the long-term care insurance was in force and continues 
without interruption after termination. Such extension of 
benefits beyond the period the long-term care insurance was in 
force may be limited to the duration of the benefit period, if 
any, or to payment of the maximum benefits and may be subject 
to any policy waiting period, and all other applicable 
provisions of the policy. 

Continuation or conversion. insut et similat 
pol±c:v otganizal:ion issuing a grottp long tetm 'C1!"r'e 

shaT:r pto'llide a ba:-s±s £o-r continuation 
covetage. 

insutance 
con\1etsion o-f 

a. Group long-term care insurance issued in this state on or 
after October 1, 1989, shall provide covered individuals 
with a basis for continuation or conversion of coverage. 

b. For the purposes of this section, 11 a basis for 
continuation of coverage 11 means a policy provision which 

·maintains coverage under the existing group policy when 
such coverage would otherwise terminate and which is 
subject only to the continued timely payment of premium 
when due. Continuation provisions of group policies which 
restrict provision of benefits and services to, or contain 
incentives to use, certain providers or facilities 
(because coverage is provided to or by a managed care plan 
such as a continuing care retirement community or a health 
maintenance organization), may provide continuation 
benefits which are substantially equivalent to the 
benefits of the existing group policy. The commissioner 
shall make a determination as to the substantial 
equivalency of benefits, and in doing so, shall take into 
consideration the differences between managed and 
nonmanaged plans, including, but not limited to, provider 
system arrangements, service availability, benefit levels, 
and administrative complexity. 

c. For the purposes of this section, 11 a basis for conversion 
of coverage 11 means a policy provision that an individual 

251 



whose coverage under the group policy would otherwise 
terminate or has been terminated for any reason, including 
discontinuance of the group policy in its entirety or with 
respect to an insurance class, and who has been 
continuously insured under the group policy (and any group 
policy which it replaced), for at least six months 
immediately prior to termination, shall be entitled to the 
issuance of a converted policy by the insurer under whose 
group policy he or she is covered, without evidence of 
insurability. 

d. For the purposes of this section, 11 converted policy 11 means 
an individual policy of long-term care insurance providing 
benefits identical to or benefits determined by the 
commissioner to be substantially equivalent to or in 
excess of those provided under the group policy from which 
conversion is made. Where the group policy from which 
conversion is made restricts the provision of benefits and 
services to, or contains incentives to use, certain 
providers or facilities (because coverage is provided to 
or by a managed care plan such as a continuing care 
retirement community or a health maintenance 
organization), the commissioner, in making a determination 
as to the substantial equivalency of benefits, shall take 
into consideration the differences between managed and 
nonmanaged plans, including, but not limited to, provider 
system arrangements, service availability, benefit levels, 
and administrative complexity. 

e. Written application for the converted policy must be made 
and the first premium due, if any, must be paid as 
directed by the insurer not later than thirty-one days 
after termination of coverage under the group policy. The 
converted policy must be issued effective on the day 
following the termination of coverage under the group 
policy, and must be renewable annually. 

f. Unless the group policy from which conversion is made 
replaced previous group coverage, the premium for the 
converted policy must be calculated on the basis of the 
insured's age at inception of coverage under the group 
policy from which the conversion is made. Where the group 
policy from which conversion is made replaced previous 
group coverage, the premium for the converted policy must 
be calculated on the basis of the insured's age at 
inception of coverage under the group policy replaced. 

g. Continuation of coverage or issuance of a converted policy 
shall be mandatory, except where: 

(1) Termination of group coverage resulted from an 
individual's failure to make any required payment of 
premium or contribution when due; or 
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(2) The terminating coverage is replaced not later than 
thirty-one :clays after termination by group coverage 
effective on the day following the termination of 
coverage: 

(a) Providing benefits identical to or benefits 
determined by the commissioner to be 
substantially equivalent to or in excess of 
those provided by the terminating coverage; and 

(b) The premium for which is calculated in a manner 
consistent with the requirements of 
subdivision f. 

h. Notwithstanding any other prov1s1on of this section, a 
converted policy issued to an individual who at the time 
of conversion is covered by another long-term care 
insurance policy which provides benefits on the basis of 
incurred expenses, may contain a provision which results 
in a reduction of benefits payable if the benefits 
provided under the additional coverage, together with the 
full benefits provided by the converted policy, would 
result in payment of more than one hundred percent of 
incurred expenses. Such provision shall only be included 
in the converted policy if the converted policy also 
provides for a premium decrease or refund which reflects 
the reduction in benefits payable. 

i. The converted policy may provide that the benefits payable 
under the converted policy, together with the benefits 
payable under the group policy from which conversion is 
made, shall not exceed those that would have been payable 
had the individual's coverage under the group policy 
remained in force and effect. 

j. Notwithstanding any other provision of this section, any 
insured individual whose eligibility for group long-term 
care coverage is based upon his or her relationship to 
another person shall be entitled to continuation of 
coverage under the group policy upon termination of the 
qualifying relationship by death or dissolution of 
marriage. 

History: Effective July 1, 1988; amended effective October 1, 1989. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-45 

45-06-05-05. Required disclosure provisions. 

1. Renewability. Individual long-term care insurance policies 
must contain a renewability prov1s1on. Such provision must be 
appropriately captioned, must appear on the first page of the 
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policy, and must clearly state the duration, where limited, of 
renewability and the duration of the term of coverage for 
which the policy is issued and for which it may be renewed. 

2. Riders and endorsements. Except for riders or endorsements by 
which the insurer effectuates a request made in writing by the 
insured under an individual long-term care insurance policy, 
all riders or endorsements added to an individual long-term 
care insurance policy after date of issue or at reinstatement 
or renewal which reduce or eliminate benefits or coverage in 
the policy must require signed acceptance by the individual 
insured. After the date of policy issue, any rider or 
endorsement which increases benefits or coverage with a 
concomitant increase in premium during the policy term must be 
agreed to in writing signed by the insured, except if the 
increased benefits or coverage are required by law. Where a 
separate additional premium is charged for benefits provided 
in connection with riders or endorsements, such premium charge 
must be set forth in the policy, rider, or endorsement. 

3. Payment of benefits. A long-term care insurance policy which 
provides for the payment of benefits based on standards 
described as 11 usual and customary 11

, 
11 reasonable and 

customary 11
, or words of similar import must include a 

definition of such terms and an explanation of such terms in 
its accompanying outline of coverage. 

4. Limitations. If a long-term care insurance policy or 
certificate contains any limitations with respect to 
preexisting conditions, such limitations must appear as a 
separate paragraph of the policy or certificate and be labeled 
as 11 preexisting condition limitations 11

• 

5. Other limitations or conditions on eligibility for benefits. 
Effective July 1, 1990, a long-term care insurance policy or 
certificate containing any limitations or conditions for 
eligibility other than those prohibited in subsection 2 of 
North Dakota Century Code section 26.1-45-07 must set forth a 
description of such limitations or conditions, including any 
required number of days of confinement, in a separate 
paragraph of the policy or certificate and must label such 
paragraph 11 1 imitations or conditions on eligibility for 
benefits. 11 

History: Effective July 1, 1988; amended effective October 1, 1989. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-45 

45-06-05-10. Standard format outline of coverage. This section 
implements, interprets, and makes specific the provisions of 
subsection 2 of North Dakota Century Code section 26.1-45-09 in 
prescribing a standard format and the content of an outline of coverage. 
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1. The outline of coverage must be a freestanding document, using 
no sma 11 er than ten p·o; nt type. 

2. The outline of coverage must contain no material of an 
advertising nature. 

3. Text which is capitalized or underscored in the standard 
format outline of coverage may be emphasized by other means 
which provide prominence equivalent to such capitalization or 
underscoring. 

4. Use of the text and sequence of text of the standard format 
outline of coverage is mandatory, unless otherwise 
specifically indicated. 

5. Format for outline of coverage: 

[COMPANY NAME] 
[ADDRESS - CITY AND STATE] 

[TELEPHONE NUMBER] 
LONG-TERM CARE INSURANCE 

OUTLINE OF COVERAGE 

[Policy number or group master policy and certificate number] 

1. This policy is [an individual policy of insurance] ([a 
group policy] which was issued in the [indicate 
jurisdiction in which group policy was issued]). 

2. PURPOSE OF OUTLINE OF COVERAGE. This outline of coverage 
provides a very brief description of the important 
features of the policy. You should compare this outline 
of coverage to outlines of coverage for other policies 
available to you. This is not an insurance contract, but 
only a summary of coverage. Only the individual or group 
policy contains governing contractual provisions. This 
means that the policy or group policy sets forth in detail 
the rights and obligations of both you and the insurance 
company. Therefore, if you purchase this coverage, or any 
other coverage, it is important that you READ YOUR POLICY 
(OR CERTIFICATE) CAREFULLY! 

3. TERMS UNDER WHICH THE POLICY OR CERTIFICATE MAY BE 
RETURNED AND PREMIUM REFUNDED. 

a. [Provide a brief description of the right to return -
"free look" provision of the policy.] 

b. [Include a statement that the policy either does or 
does not contain provisions providing for a refund or 
partial refund of premium upon the death of an 
insured or surrender of the policy or certificate. 
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If the policy contains such provisions, include a 
description of them.] 

4. THIS IS NOT MEDICARE SUPPLEMENT COVERAGE. If you are eligible 
for medicare, review the Medicare Supplement Buyer 1 s Guide 
from the insurance company. 

a. [For agents] Neither [insert company name] nor its 
agents represent medicare, the federal government or 
any state government. 

b. [For direct response] [insert company name] is not 
representing medicare, the federal government, or any 
state government. 

5. LONG-TERM CARE COVERAGE. Policies of this category are 
designed to provide coverage for one or more necessary or 
medically necessary diagnostic, preventive, therapeutic, 
rehabilitative, maintenance, or personal care services, 
provided in a setting other than an acute care unit of a 
hospital, such as in a nursing home, in the community, or 
in the home. 

in the 

6. BENEFITS PROVIDED BY THIS POLICY. 

a. [Covered services, related deductibles, waiting 
periods, elimination periods and benefit maximums.] 

b. [Institutional benefits, by skill level.] 

c. [Noninstitutional benefits, by skill level.] 

[Any benefit screens must be explained in this section. 
If these screens differ for different benefits, 
explanation of the screen should accompany each benefit 
description. If an attending physician or other specified 
person must certify a certain level of functional 
dependency in order to be eligible for benefits, this too 
must be specified. If activities of daily living (ADLs) 
are used to measure an insured 1 s need for long-term care, 
then these qualifying criteria or screens must be 
explained.] 

7. LIMITATIONS AND EXCLUSIONS. 

[Describe: 
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a. Preexisting.,conditions. 

b. Noneligible facilities and provider. 

c. Noneligible levels of care (e.g., unlicensed 
providers, care or treatment provided by a family 
member, etc.). 

d. Exclusions and exceptions. 

e. Limitations.] 

[This section should provide a brief specific description 
of any policy provisions which limit, exclude, restrict, 
reduce, delay, or in any other manner operate to qualify 
payment of the benefits described in (6) above.] 

THIS POLICY MAY NOT COVER ALL THE EXPENSES ASSOCIATED WITH 
YOUR LONG-TERM CARE NEEDS. 

8. RELATIONSHIP OF COST OF CARE AND BENEFITS. Because the 
costs of long-term care services will likely increase over 
time, you should consider whether and how the benefits of 
this plan may be adjusted. [As applicable, indicate the 
fo 11 owing: 

a. That the benefit level will not increase over time. 

b. Any automatic benefit adjustment provisions. 

c. Whether the insured will be guaranteed the option to 
buy additional benefits and the basis upon which 
benefits will be increased over time if not by a 
specified amount or percentage. 

d. If there is such a guarantee, include whether 
additional underwriting or health screening will be 
required, the frequency and amounts of the upgrade 
options, and any significant restrictions or 
limitations. 

e. And finally, describe whether there will be any 
additional premium charge imposed, and how that is to 
be calculated.] 

9. TERMS UNDER WHICH THE POLICY (OR CERTIFICATE) MAY BE 
CONTINUED IN FORCE OR DISCONTINUED. 

[a. Describe the policy renewability provisions; 

b. For group coverage, specifically describe 
continuation/conversion provisions applicable to the 
certificate and group policy. 
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c. Describe waiver of premium prov1s1ons or state that 
there are not such provisions. 

d. State whether or not the company has a right to 
change premium, and if such a right exists, describe 
clearly and concisely each circumstance under which 
premium may change.] 

10. ALZHEIMER 1 S DISEASE AND OTHER ORGANIC BRAIN DISORDERS. 

[State that the· policy provides coverage for insureds 
clinically diagnosed as having alzheimer 1 s disease or 
related degenerative and dementing illnesses. 
Specifically, describe each benefit screen or other policy 
provision which provides preconditions to the availability 
of policy benefits for such an insured.] 

11. PREMIUM. 

a. [State the total annual premium for the policy. 

b. If the premium varies with an applicant 1 s choice 
among benefit options, indicate the portion of annual 
premium which corresponds to each benefit option.] 

12. ADDITIONAL FEATURES. 

a. [Indicate if medical underwriting is used; 

b. Describe other important features.] 

History: Effective October 1, 1989. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 26.1-45 
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TITLE 48 

Board of Animal Health 
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OCTOBER 1989 

48-08-01-06. License revocation. The state veterinarian is 
authorized to revoke any license of a monitored quarantined feedlot if 
the owner fails to cooperate or violates this chapter. 

History: Amended effective October 1, 1989. 
General Authority: NDCC 36-01-29 
Law Implemented: NDCC 36-01-29 
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NOVEMBER 1989 

48-02-01-10. All other animals. Importation of all animals not 
included in the preceding sections, including domesticated wild animals, 
game animals, game birds and eggs of game birds, shall be accompanied by 
a permit issued by the North Dakota game and fish department or the 
board of animal health, unless the purpose of importation is for bona 
fide scientific or educational purposes. The state veterinarian may 
require any 'S't2'Ch: animals and ~ -1:'0 t-est negathe for any disease 
~ t-o impot tation for the· detection of any disease, tests and 
inspections upon any such animals and birds and eggs prior to 
importation and may deny importation if the results of such tests or 
inspections are other than negative. 

History: Amended effective September 1, 1988; November 1, 1989. 
General Authority: NDCC 36-21.1-12 
Law Implemented: NDCC 36-21.1-12 

STAFF COMMENT: Chapter 48-04-03 contains all new material but is not 
underscored so as to improve readability. 

Section 
48-04-03-01 
48-04-03-02 
48-04-03-03 

48-04-03-01. 

CHAPTER 48-04-03 
INFECTIOUS FOOTROT OF SHEEP 

Def i nit i on s 
Quarantined Feedlot Requirements 
License Revocation 

Definitions. 
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1. "Infectious footrot of sheep 11 means that infectious process 
caused by the bacteria fusobacterium necrophorum and 
bacteroides nodosus. 

2. "Sheep" means female and male sheep (including neutered) of 
all ages. 

3. "Quarantined feedlot 11 means that dry lot facility used for the 
maintaining or feeding of sheep, including those that are of 
unknown origin or that originate from a quarantined flock. 

History: Effective August 31, 1989. 
General Authority: NDCC 36-01-08 
Law Implemented: NDCC 36-01-08 

48-04-03-02. Quarantined feedlot requirements. 

1. A written application to operate a quarantined feedlot must be 
made to the North Dakota board of animal health, along with 
the first year license fee of fifty dollars. 

2. An agent of the board must make an inspection of the facility 
to determine eligibility for licensure. 

3. If a license is granted, licenses are granted on a yearly 
basis and an annual license fee of fifty dollars is due prior 
to license expiration date. 

4. Imported sheep going into the quarantined feedlot must meet 
the same requirements as all sheep imported for other 
purposes, with the exception of the footrot inspection 
requirement. 

5. All sheep sold out of the quarantined feedlot must go directly 
to slaughter or to another quarantined feedlot and all must be 
sold under permit only. 

6. Death losses and signs of infectious footrot must be reported 
to the board on a monthly basis. Verification of death losses 
may be required. 

7. Dry lot feeding only is permitted. No grazing is allowed. 

8. The quarantined feedlot must be at least one-half mile [0.80 
kilometers] from other location where sheep or goats are 
maintained, unless that location is another quarantined 
feedlot. 

9. The quarantined feedlot must be of such construction that the 
possibility of sheep escaping from the premises is unlikely. 

History: Effective August 31, 1989. 
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General Authority: NDCC 36-01-08 
Law Implemented: NDCC 36-01-08 

48-04-03-03. License revocation. The state veterinarian is 
authorized to revoke any license of a quarantined sheep feedlot if the 
owner fails to cooperate or violates this chapter. Any licensee whose 
license has been revoked must appear before the board offering reasons 
why the license should be reinstated before any license can be 
considered for reinstatement. 

History: Effective August 31, 1989. 
General Authority: NDCC 36-01-08 
Law Implemented: NDCC 36-01-08 

48-09-01-01. Feedlot registration. 
with North Dakota Century Code section 
inspection of registered feedlots: 

For the purpose of complying 
36-01-30 regulating brand 

1. Any person who . operates a dry lot cattlefeeding operation 
within the confines of permanently fenced lots may make 
application to the chief brand inspector of the North Dakota 
stockmen's association for a registered feedlot number. After 
the association has received application and a fee, an agent 
of the association shall, within thirty days, make 
investigation to determine that the following requirements are 
satisfied: 

a. Operator's lots must be of permanently fenced dry lot 
status. 

b. Operator must commonly practice feeding cattle to finish 
for slaughter. 

c. Commercial feedlots, which custom feed cattle for other 
persons, and do not have ownership of the cattle, are not 

-eligible for registration. 

However, producers wishing to have their cattle fed at a 
commercial lot may apply for a registered feedlot permit 
individually and the operators of a commercial lot will be 
responsible for submitting all the necessary paperwork. If 
satisfactory the association may issue such registration 
number valid for ten years unless rescinded for cause. 

2. All cattle placed in a registered feedlot shall be accompanied 
by a brand inspection certificate. Such certificate may be a 
market clearance, a local brand inspection certificate, or a 
recognized brand inspection certificate from another state. 
Cattle purchased or acquired by a registered feedlot operator 
from a North Dakota producer shall be inspected before being 
mixed with other cattle and the producer shall pay inspection 
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costs. Cattle raised by a registered feedlot operator and 
placed in the operator•s own feedlot shall be inspected at the 
time they are placed in the feedlot and the regular inspection 
fee shall be paid by the operator. Cattle to be placed in a 
registered feedlot which come from outside North Dakota, but 
which are not accompanied by a brand inspection certificate, 
shall be inspected without charge before being mixed with 
other cattle. 

3. The operator of a registered feedlot shall be required to keep 
certain cattle inventory records. A form for this purpose 
shall be prescribed by the chief brand inspector, such form to 
show number of cattle in the lot, number sold, date and place 
where cattle were sold, number of cattle remaining in lot, 
number of replacement cattle placed in lot, and such other 
information as may be necessary, including death losses. 
Cattle shipped from a registered feedlot directly to market 
shall not be subject to brand inspection or payment of 
inspection fees at the market but must be shipped on a permit 
form as prescribed by the chief brand inspector. This form 
shall be made in triplicate; one copy shall be delivered to 
the brand inspector at the market along with shipment; one 
copy shall be sent to the chief brand inspector along with the 
fees not later than Deeembe:r: thittl' fixst ten days after the 
end of each quarter (quarters being March, June, September, 
December) for those cattle shipped during the :'hrst ealenda:r: 
year previous three months; and one copy shall be retained by 
the operator. In the event the above permit form fails to 
accompany shipment of cattle to market, cattle shall be 
subject to inspection and regular fees shall be charged for 
the service. The operator of a registered feedlot shall pay 
an annual assessment of twenty dollars plus three cents per 
head on each head shipped on the above permit form. Operators 
will be billed the twenty dollar portion of the annual 
assessment by the chief brand inspector on -en- a1:rout December 
thi:t: tl' fit st o£ e-ach ~ on eat tie shipped dn:r: ing the 
p:r:eeeding ealenda:r: year in December for the coming year•s 
annual assessment. 

4. Cattle sold from a registered feedlot, but which are not sold 
for slaughter, must be inspected and the seller shall bear the 
cost of inspection at the regular fee. 

5. Registered feedlots shall be subject to inspection at any 
reasonable time at the discretion of the chief brand 
inspector, and the operator shall show cattle inventory 
records and inspection certificates to cover all cattle in the 
operator•s feedlot. 

6. The chief brand inspector is authorized to revoke or suspend 
registration. 

History: Amended effective June 1, 1983; November 1, 1989. 
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General Authority: NDCC 36-01-30 
Law Implemented: NDCC 36-01-30 
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TITLE 50 

Medical Examiners, Board of 
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AUGUST 1989 

STAFF COMMENT: Section 50-03-01-14 contains all new material but is not 
underscored so as to improve readability. 

50-03-01-14. Registration renewal requirements. Every second 
year after the initial registration of a physician's assistant, the 
assistant's registration renewal application must be accompanied with 
evidence of the successful completion of one hundred hours of continued 
education for physician's assistants. Every sixth year, the applicant 
must demonstrate that the applicant has successfully passed 
reexamination by the national commission on certification of physicians' 
assistants or other certifying reexamination approved by the board. 

History: Effective August 1, 1989. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 43-17-02(10) 
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TITLE 51 

Milk Stabilization Board 
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AUGUST 1989 

51-03-02-15. Formula to determine changes in the class I 
wholesale and retail prices. Based upon the class I formula as ordered 
in section 51-03-02-06, for each hundredweight price change to dairy 
farmers for raw milk of fifteen cents per hundredweight increase or 
decrease above the thirteen dollars and fifty-one cents hundredweight 
level, or twenty-three cents per hundredweight price increase or 
decrease below the thirteen dollars and fifty-one cents hundredweight 
level, there will be a respective automatic price increase or decrease 
of one cent per half gallon at the retail and wholesale levels. 
Respective price changes will take effect the first Monday of the month 
in which they occur. The foregoing class I formula price changes shall 
be automatically adjusted without further amendment to this 
stabilization plan. 

History: Amended effective November 1, 1983; June 26, 1989. 
General Authority: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
law Implemented: NDCC 4-18.1-07 

51-03-03-16. Formula to determine changes in the class I 
wholesale and retail prices. Based upon the class I formula as ordered 
in section 51-03-03-06, for each hundredweight price change to dairy 
farmers for raw milk of fifteen cents per hundredweight increase or 
decrease above the thirteen dollars and fifty-one cents hundredweight 
level, or twenty-three cents per hundredweight price increase or 
decrease below the thirteen dollars and fifty-one cents hundredweight 
level there will be a respective automatic price increase or decrease of 
one cent per half gallon at the retail and wholesale levels. Respective 
price changes will take effect the first Monday of the month in which 
they occur. The foregoing class I formula price changes shall be 
automatically adjusted without further amendment to this stabilization 
plan. 

History: Amended effective November 1, 1983; June 26, 1989. 
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General Authority: NOCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
Law Implemented: NOCC 4-18.1-07 

51-03-04-16. Formula to determine changes in the class I 
wholesale and retail prices. Based upon the class I formula as ordered 
in section 51-03-04-06, for each hundredweight price change to dairy 
farmers for raw milk of fifteen cents per hundredweight increase or 
decrease above the thirteen dollars and fifty-one cents hundredweight 
level, or twenty-three cents per hundredweight price increase or 
decrease below the thirteen dollars and fifty-one cents hundredweight 
level, there will be a respective automatic price increase or decrease 
of one cent per half gallon at the retail and wholesale levels. 
Respective price changes will take effect the first Monday of the month 
in which they occur. The foregoing class I formula price changes shall 
be automatically adjusted without further amendment to this 
stabilization plan. 

History: Amended effective November 1, 1983; June 26, 1989. 
General Authority: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
Law Implemented: NDCC 4-18.1-07 
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TITLE 54 

Nursing, Board of 
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OCTOBER 1989 

54-02-01-05. Examination results. Examination results will be 
reported by mail to individual candidates and recorded on the 
candidate's permanent record in the board office. The examination 
results for the successful candidate who has completed the nursing 
education program will include the' number of the cextificate a£ 
xegistxation permanent license that shall be issued to the candidate and 
a notice that these results constitute permission to continue in the 
practice of nursing until the cextificate a£ xegishation and a: 
permanent license have has been issued. Candidates who have not 
completed the nursing education program will receive the examination 
results but will not be authorized to practice until all requirements 
have been met and the permanent license has been issued. 

History: Amended effective November 1, 1979; October 1, 1989. 
General Authority: NDCC 43-12.1-08{l§l 
Law Implemented: NDCC 43-12.1-10 

54-02-01-08. Employment verification. For all candidates not 
residing in North Dakota, a verification of employment form issued by 
the board must be signed by the North Dakota employer or potential 
employer before a: cunent license authorization to practice is issued. 

History: Amended effective October 1, 1989. 
General Authority: NDCC 43-12.1-08{l§l 
Law Implemented: NDCC 43-12.1-11 

54-02-01-11. Qualifications for admission to the licensing 
examination. :An "appxopriate nutsing edacation pxogxam" ±sa: ptactical 
nuxsing education ptogxam '0'1:' xegistexed nursing education pxogxam wiri:ctr 
l!l"e'e"l-s '0'1:' exceeds 1 equit etnents crs 'S'e't forltr ±n ax t icle ~ '0'1:' 5'1 63. 1 
and has been appxo~ed by ~board Repealed effective October 1, 1989. 
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History: Effecti~e Haren+> +9667 
General Authority: NBee 43 12.1 ea 
Law Implemented: NBee 43 12.1 19 

54-02-01-12. Early admission to the licensing examination. 
Students enrolled in nursing programs approved by the board of nursing 
may apply for early admission to the licensing examination if the 
examination is scheduled within the final academic term of the nursing 
program and authorization from the nursing program for early admission 
to the licensing examination is included with the application. 
Candidates admitted to the licensing examination prior to the completion 
of the nursing program must meet all requirements for licensure by 
examination before a license to practice is issued. 

History: Effective October 1, 1989. 
General Authority: NDCC 43-12.1-08(18) 
Law Implemented: NDCC 43-12.1-10 

54-02-01-13. Authorization to practice nursing. Authorization to 
practice nursing between the dates of graduation and notification of 
results of the licensing examination will be issued to individuals 
accepted as candidates for the first licensing examination after program 
completion for which the candidate is eligible. 

History: Effective October 1, 1989. 
General Authority: NDCC 43-12.1-08(18) 
Law Implemented: NDCC 43-12.1-10 

54-02-07-02. 
the same meaning as 
except: 

Definitions. The terms used in this chapter have 
in North Dakota Century Code chapter 43-12.1, 

1. "Denial" means the board's refusal to issue a current license 
upon application. 

2. "Probation" means issuance of a current license marked 
"encumbered'', and identification of specific requirements. 

3. "Reprimand" means written communication to the licensee 
stating the board's concerns, and public notification of the 
licensee's name, ad~ress, and reason for the reprimand. 

4. "Revocation" means the withdrawal by the board of the license 
to practice nursing for a specified length of time of no less 
than one year. 

5. "Suspension" means the withholding by the board of the license 
to practice nursing for a specified length of time. 

6. "Unprofessional conduct" includes, but is not limited to: 
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a. Failure to provide nursing care because of diagnosis, age, 
sex, race, religion, creed, or color. 

b. Abusing a patient verbally, physically, emotionally, or 
sexually. 

c. Failure to supervise persons to whom nursing functions 
have been delegated or assigning unqualified persons to 
perform functions of licensed nurses. 

d . The practice of nursing without sufficient knowledge, 
skills, or nursing judgment. 

e. Inaccurate or incomplete documentation or recording, or 
the falsification, alteration, or destruction of patient, 
employee, or employer records. 

f. Aiding or abetting another person in performing an act 
prohibited by law or rule, or failure to perform an act 
required by law, rule, or standard of professional care. 

g. Diverting supplies, equipment, or drugs for personal use 
or unauthorized use. 

h. Misuse or betrayal of a trust or confidence. 

i. Deliberate exploitation of a patient or family, or both, 
for financial or personal gain. 

7--7 "\Jillfull~" includes. bttt ±$ tTOt limited to:-

1!-:- Con t in ue d a c t ion aTt-er no t ice £rom i:h-e b-cnrrd thrl stteh 
action -3:-s tTOt waxranted or authorized. 

b-:- Disregard o-f i:h-e eApitalion da-t-e o-f a licettse t-o pxaclice 
nux sing. 

e-:- Pt o v idi119 £1ri-s-e or in cot x ect iufot mat ion t-o an employ et 
regarding i:h-e status o-f a license to practice nursing. 

d-:- baek o-f diligence ±n wh±ctt a licensee understood an 
obligation, had an abilit~ to compl~ and failed to compl~. 

History: Effective August 1, 1988; amended effective October 1, 1989. 
General Authority: NDCC 43-12.1-08il12 
Law Implemented: NDCC 43-12 . 1-14 

54-02-08-01. Definitions. The terms used in this chapter have 
the same meaning as in North Dakota Century Code chapter 43-12 . 1, 
except: 
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1. 11 Temporary practical nurse license 11 means the license issued 
to an individual who meets all of the requirements for 
licensure by endorsement as a licensed practical nurse except 
the educational requirements in North Dakota Century Code 
section 43-12.1-12. 

2. 11Temporary registered nurse license 11 means the license issued 
to an individual who meets all of the requirements for 
licensure as a registered nurse except the education 
requirements in North Dakota Century Code section 43-12.1-12. 

History: Effective October 1, 1989. 
General Authority: NDCC 43-12.1-08(18) 
Law Implemented: NDCC 43-12.1-08(19) 

54-02-08-02. Eligibility. Applicants for a temporary practical 
nurse license or a temporary registered nurse license must submit a 
completed notarized application and pay the endorsement fee of 
sixty-five dollars for registered nurses or forty dollars for licensed 
practical nurses. The application will include notice of intent to 
complete the educational requirements for license by endorsement. 

History: Effective October 1, 1989. 
General Authority: NDCC 43-12.1-08(18) 
Law Implemented: NDCC 43-12.1-08(19) 

54-02-08-03. Renewal. 

1. A temporary practical nurse license may be renewed for two 
consecutive calendar years if the licensee meets the following 
requirements: 

a. Complete the relicensure application. 

b. Pay the current renewal fee. 

c. Provide the board with proof of enrollment and coursework 
in a board-approved nursing education program. 

2. A temporary registered nurse license may be renewed for four 
consecutive calendar years if the licensee meets the following 
requirements: 

a. Complete the relicensure application. 

b. Pay the current renewal fee. 

c. Provide the board with proof of enrollment and coursework 
in a board-approved nursing education program. 
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3. Nonrenewal of a temporary license because of failure to 
complete the educational requirements in the allotted time or 
failure of the applicant to apply for renewal shall be 
communicated to all health care agencies in North Dakota. 

History: Effective October 1, 1989. 
General Authority: NDCC 43-12.1-08(18) 
Law Implemented: NDCC 43-12.1-08(19) 

54-04.1-02-01. Qualifications. To qualify for a nursing 
scholarship or loan, the applicant must: 

1. Be a United States citizen and a North Dakota resident . 

2. Demonstrate financial need-, wh±clt w±H b-e detetmiued solely by 

the~. 

3. Have been accepted into a board-approved nursing education 
program or be enrolled in a board-approved nursing education 
program for practical nurses or registered nurses. 

4. Have been accepted into or be enrolled in an educational 
program for graduate nurses that is acceptable to the board. 

5. H1nre aH uecesszuy application £OT1!tS completed and on fil-e ±n 
the ~ office by f+arett first o-f the yea-r ±n wh±clt t+rey w±sh 
to b-e cousideted -f-or ptactical m:rrs-e o-r tegisteted nttrSe 

student scholatship luaus. 

Have all necessary application forms completed and on file in 
the board office by July first of the year in which they wish 
to be considered for a gtaduate m:rrs-e scholarship loan . 
Application for nurse refresher course scholarship loans will 
be considered at any board meeting. 

History: Effective October 1, 1987; amended effective October 1, 1989. 
General Authority: NDCC 43-12-27 
Law Implemented: NDCC 43-12-27 

54-04.1-03-01. 
available, scholarship 
amounts: 

Amount 
loan 

of awards. 
awards will 

To 
be 

the 
made 

extent 
in the 

funds are 
following 

1. Practical nurse students may receive an award of no more than 
one thousand dollars for each year of the nursing program. 

2. Licensed practical nurse students who plan to complete studies 
for an associate degree in nursing may receive an award of no 
more than one thousand dollars. 
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3. Registered nurse students and graduate nurse students who 
to complete studies for a baccalaureate degree in nursing 
receive an award of no more than one thousand dollars a 
for the last three years of the nursing program. 

plan 
may 

year 

4. Graduate nurse students may receive an award of no more than 
five thousand dollars to complete studies for a master's 
degree in nursing or a doctorate. 

5. Licensed practical nurses or registered nurses may receive an 
award of no more than one thousand dollars for study in a 
nursing specialty program or a nurse refresher course. 

History: Effective October 1, 1987; amended effective October 1, 1989. 
General Authority: NDCC 43-12-27 
Law Implemented: NDCC 43-12-27 

54-05-03-01. Statement of intent. Registered nurse roles are 
changing due to the impetus of a growing body of nursing knowledge, 
increasing nurse-physician collaboration and new consumer expectations 
for health care. The citizens of North Dakota have the need and the 
right to know the meaning of the titles assigned to these roles as well 
as the assurance that the users of these titles have met specific 
criteria as defined by rules and tegulat:ious of the board of nursing. 
These titles are nurse clinician, nurse practitioner, and clinical nurse 
specialist, certified nurse midwife, and certified registered nurse 
anesthetist. Rationale for establishing these titles is based upon the 
nurse's advanced academic preparation, system of practice, and focus of 
specialization. The~ and ptact:ice oT the cett:ified tegist:eted 
m:t'I"'S'e anesthetist (CRNA) are acknowledged by the bo-ard oT HUtsing. 
Registered nurses who practice beyond the scope of chapter 54-05-02 
sha 11 conform to rules and t egulat:ions governing registered nurse 
practice in expanded roles in North Dakota. 

The scope of practice for expanded roles is based upon the common 
understanding by nurses, physicians, other health care providers, and 
the consumer that an appropriately educated nurse can competently 
deliver a broad range of services to people. The nurse's performance of 
any authorized or delegated medical function is also the responsibility 
of the physician and is to be performed with the physician's review. 
The nurse is solely responsible for the nurse's performance of nursing 
and is ultimately accountable to the client/patient within the Nurse 
Practices Act. 

History: Effective October 1, 1980; amended effective October 1, 1989. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(18) 

54-05-03-12. Certified registered nurse anesthetist. Registered 
nurse anesthetists who meet the requirements for advanced licensure and 
hold the appropriate advanced license may use the title "certified 
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registered nurse anesthetist" and the abbreviation ••c.R.N.A." in lieu 
of the designated assigned title for the specific advanced license. 

History: Effective October 1, 1989. 
General Authority: NDCC 43-12.1-08(18) 
Law Implemented: NDCC 43-12.1-08(16) 
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TITLE 62 

Plumbing, Board of 
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OCTOBER 1989 

62-02-02-01. Application for water conditioning installer or 
contractor license. No applicant shall be entitled to take the 
examination for either the water conditioning contractor or water 
conditioning instal_ler's certificate and license unless and until the 
applicant furnishes to the board satisfactory evidence that the 
applicant possesses sufficient practical experience to enable the 
applicant to perform satisfactorily the duties of the classification for 
which the applicant has made application. 

1. Applicants for a water conditioning installer's examination 
and license shall have had one year's experience as an 
apprentice water conditioning installer under a licensed water 
conditioning contractor. A one-year term of apprenticeship is 
defined as not less than one thousand nine hundred hours. 

2. Applicants who are water conditioning installers in other 
states who desire to work in this state in localities where a 
state water conditioning installer's license is required may 
make application for a water conditioning installer's 
examination and license. Proof of such water conditioning 
installer's license from another state shall be vouched for as 
provided on the application blank furnished by the plumbing 
board. 

3. Graduates of the plumbing course of an accredited trade school 
having at least a nine-month (one thousand twenty hours) 
course in plumbing shall be eligible to make application for a 
water conditioning installer's examination and license. 

4. All applicants for a water conditioning contractor's license 
must be twenty-one years of age and must have had tWO' 51ea:s:'s 
Eth:s:ee thottsand ~ httnd:s:ed hottx:s) one year's (one thousand 
nine hundred hours) experience as a water conditioning 
installer licensed by the state of North Dakota or any other 
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state that has a state licensing law. Proof of such water 
conditioning installer's license from another state shall be 
vouched for as provided on the application blank furnished by 
the plumbing board. 

5. Applicants who are water conditioning contractors in other 
states who desire to work in this state in localities where a 
state water conditioning contractor's license is required may 
make application for a water conditioning contractor's 
examination and license. Proof of such water conditioning 
contractor's license from another state shall be vouched for 
as provided on the application blank furnished by the plumbing 
board. 

6. All applications will expire and be canceled after a period of 
six months from date of approval if the applicant fails to 
appear for examination within the six-month period. 

History: Amended effective October 1, 1989. 
General Authority: NDCC 43-18.1-03 
Law Implemented: NDCC 43-18.1-04 

62-03-01-01. Definitions. For the purpose of this article, the 
following terms shall have the meaning indicated in this section. No 
attempt is made to define ordinary words which are used in accordance 
with their established dictionary meaning except where it is necessary 
to define their meaning as used in this article to avoid 
misunderstanding. 

1. "A.B.S." means acrylonitrile-butadiene-styrene. 

2. "Accessible" means having access thereto but which first may 
require the removal of an access panel, door, or similar 
obstruction. "Readily accessible" means direct access without 
the necessity of removing or moving any panel, door, or 
similar obstruction. 

3. "Acid waste" means corrosive waste. 

4. "Administrative authority" means the individual official, 
board, department, or agency established and authorized by a 
state, county, city, or other political subdivision created by 
law to administer and enforce the provisions of the plumbing 
code as adopted or amended. 

5. "A.G.A." means American gas association. 

6. "Air break (drainage system)" means a piping arrangement in 
which a drain from a fixture, appliance, or device discharges 
indirectly into a fixture, receptacle, or interceptor at a 
point below the flood level rim of the receptacle so installed 
as to prevent backflow or siphonage. 
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7. "Air chamber11 means a pressure surge absorbing device 
operating through the compressibility of air. 

8. 11Airgap (drainage systems) 11 means the unobstructed vertical 
distance through the free atmosphere between the outlet of 
waste pipe and the flood level rim of the receptacle into 
which it is discharging. 

9. "Ai rgap (water di stri but ion system) 11 means the unobstructed 
vertical distance through the free atmosphere between the 
lowest opening from any pipe or faucet supplying water to a 
tank, plumbing fixture, or other device and the flood level 
rim of the receptacle. 

9.1. "Alkali waste" means waste having a pH factor more than seven. 

10. "Anchors" means supports. 

11. "A.N.S.I." means the American national standards institute. 

12. "Antiscald valve" meatTS" a:~~ ±s designed t-o control 
wa:t-er tempetattu:e t-o xednce t-he r:i:sic '0£ scalding - see "water 
temperature control valve". 

13. "Approved" means 
standard stated or 
suitable for the 
the administrative 

accepted or acceptable under an applicable 
cited in this article, or accepted as 
proposed use under procedures and powers of 
authority. 

14. "Area drain" means a receptacle designed to collect surface or 
storm water from an open area. 

15. 11A.S.M.E. 11 means the American society of mechanical engineers. 

16. 11Aspirator 11 means a fitting or device supplied with water or 
other fluid under positive pressure which passes through an 
integral orifice or 11 constriction 11 causing a vacuum. 

17. 11 Autopsy table 11 means a fixture or table used for the 
postmortem examination of a body. 

18. "B and S11 means Brown and Sharpe. 

19. · "Backflow" means the flow of water or other 1 iquids, mixtures, 
or substances into the distributing pipes of a potable supply 
of water from any source or sources other than its intended 
source. Backsiphonage is one type of backflow. 

20. 11 8ackflow connection" means any arrangement whereby backflow 
can occur. 

21. "Backflow drainage" means a reversal of flow in the drainage 
system. 
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22. 11 Backflow preventer 11 means a device or means to prevent 
backflow. 

23. 11 Backflow preventer, reduced pressure zone type 11 means an 
assembly of differential valves and check valves including an 
automatically opened spillage port to the atmosphere. 

24. 11 Backflow, water distribution 11 means the flow of water or 
other liquids, mixtures, or substances into the distributing 
pipes of a potable supply of water from any source or sources 
other than its intended source. Backsiphonage is one type of 
back flow. 

25. 11 Back pressure backflow11 means a condition, which may occur in 
the potable water distribution system, whereby a higher 
pressure than the supply pressure is created which causes a 
reversal of flow into the potable water piping. 

26. 11 Backsiphonage 11 means the flowing back of used, contaminated, 
or polluted water from a plumbing fixture or vessel or other 
sources into a potable water supply pipe due to a negative 
pressure in the pipe. 

27. 11 Back vent 11 means individual vent. 

28. 11 Backwater valve 11 means a device installed in a drain or pipe 
to prevent backflow. 

29. 11 Bathroom group 11 means, un 1 ess specifically cited in the body 
of the code, a water tloset, a lavatory, and a bathtub or 
shower stall or both. 

30. 11 Battery of fixtures 11 means any group of two or more similar 
adjacent fixtures which discharge into a common horizontal 
waste or soil branch. 

31. 11 Bedpan steamer11 means a fixture used for scalding bedpans or 
urinals by direct application of steam. 

32. 11 Bedpan washer 11 means a fixture designed to wash bedpans and 
to flush the contents into the soil drainage system. It may 
also provide for steaming the utensils with steam or hot 
water. 

33. 11 Bedpan washer hose 11 means a device supplied with hot and cold 
water and located adjacent to a water closet or clinic sink to 
be used for cleansing bedpans. 

34. 11 Boiler blowoff 11 means an outlet on a boiler to permit 
emptying or discharge of sediment. 

35. 11 Boil er b 1 owoff 
discharge from a 

tank11 means a vessel designed to receive the 
boiler blowoff outlet and to cool the 

292 



discharge to a temperature which permits its safe discharge to 
the drainage system. 

36. "Branch" means any part of the piping system other than a 
riser, main, or stack. 

37. "Branch, fixture" means fixture branch. 

38. "Branch, horizontal" means horizontal branch. 

39. "Branch i nterva 1" means a distance a 1 ong a soil or waste stack 
corresponding in general to a story height, but in no case 
less than eight feet [2.44 meters], within which the 
horizontal branches from one floor or story of a building are 
connected to the stack. 

40. "Branch vent" means a vent connecting one or more individual 
vents with a vent stack or stack vent. 

41. "Building" means a structure having walls and a roof designed 
and used for the housing, shelter, enclosure, or support of 
persons, animals, or property. 

42. "Building classification" means the arrangement adopted by the 
administrative authority for the designation of buildings in 
classes according to occupancy. 

43. "Building drain" means that part of the 1 owest piping of a 
drainage system which receives the discharge from soil, waste, 
and other drainage pipes inside the walls of the building and 
conveys it to the building sewer beginning three feet [91.44 
centimeters] outside the building wall. 

44. "Building drain combined" means a building drain which 
conveys both sewage and storm water or other drainage. 

45. "Building drain sanitary" means a building drain which 
conveys sewage only. 

46. "Building drain- storm" means a building drain which conveys 
storm water or other drainage but no sewage. 

47. "Building sewer" means that part of the drainage system which 
extends from the end of the building drain and conveys its 
discharge to a public sewer, private sewer, individual sewage
disposal system, or other point of disposal. 

48. "Building sewer combined" means a building sewer which 
conveys both sewage and storm water or other drainage. 

49. "Building sewer sanitary" means a building sewer which 
conveys sewage only. 
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50. "Building sewer - storm11 means a building sewer which conveys 
storm water or other drainage but no sewage. 

51. "Building subdrain 11 means that portion of a drainage system 
which does not drain by gravity into the building sewer. 

52. 11 Building trap 11 means a device, fitting, or assembly of 
fittings installed in the building drain to prevent 
circulation of air between the drainage system of the building 
and the building sewer. 

53. 11 Cesspool 11 means a lined and covered excavation in the ground 
which receives the discharge of domestic sewage or other 
organic waste from a drainage system, so designed as to retain 
the organic matter and solids, but permitting the liquids. to 
seep through the bottom and sides. 

54. 11 Chemical waste 11 means special wastes such as, but not limited 
to, corrosive wastes or industrial wastes containing 
chemicals. 

55. 11 Circuit vent 11 means a branch vent that serves two or more 
traps and extends from the downstream side of the highest 
fixture connection of a horizontal branch to the vent stack. 

56. 11 Clear water waste 11 means cooling water and condensate 
drainage from refrigeration, and air-conditioning equipment; 
cooled condensate from steam heating systems; cooled boiler 
blowdown water; wastewater drainage from equipment rooms and 
other areas where water is used without an appreciable 
addition of oil, gasoline, solvent, acid, etc., and treated 
effluent in which impurities have been reduced below a minimum 
concentration considered harmful. 

57. 11 Clinic sink (bedpan hopper) 11 means a sink designed primarily 
to receive wastes from bedpans provided with a flush rim, 
integral trap with a visible trap seal, having the same 
flushing and cleansing characteristics as a water closet. 

58. 11 Code 11 means this article, subsequent amendments thereto, or 
any emergency rule or regulation which the administrative 
authority having jurisdiction may lawfully adopt. 

59. 11 Combination fixture 11 means a fixture combining one sink and 
laundry tray or a two- or three-compartment sink or laundry 
tray in one unit. 

60. 11 Combination waste and vent system" means a specially designed 
system of waste piping embodying the horizontal wet venting of 
one or more sinks or floor drains by means of a common waste 
and vent pipe adequately sized to provide free movement of air 
above the flow line of the drain. 
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61. 11 Combined building drain 11 means building drain - combined. 

62. 11 Combined building sewer 11 means building sewer - combined. 

63. 11 Commercial 11 means public or public use. 

64. 11 Common vent11 means a vent connected at a common connection of 
two fixture drains and serving as a vent for both fixtures. 

65. 11 Conductor 11 means the water conductor from the roof to the 
building storm drain, combined building sewer, or other means 
of disposal and located inside of the building. 

66. 11 Continuous vent11 means a vertical vent that is a continuation 
of the drain to which it connects. 

67. 11 Continuous waste 11 means a drain from two or more fixtures 
connected to a single trap. 

68. 11 Corrosive waste 11 means waste derived from laboratories or 
classrooms used f¢r laboratory or demonstration purposes, or 
from industrial ··or commercial processes, or from any sink or 
fixture made to receive discarded chemicals, whereby acid or 
other harmful chemicals are disposed of, which may destroy or 
cause damage to the materials and equipment of a plumbing 
installation, if such materials and equipment are not of a 
type selected, manufactured, or installed for such special 
use. 

69. 11 Critical level 11 on a backflow prevention device or vacuum 
breaker means a point established by the manufacturer and 
usually stamped on the device by the manufacturer which 
determines the minimum elevation above the flood level rim of 
the fixture or receptacle served at which the device may be 
installed. When a backflow prevention device does not bear a 
critical level marking, the bottom of the vacuum breaker, 
combination valve, or the bottom of any approved device shall 
constitute the critical level. 

70. 11 Cross-connection 11 means any connection or arrangement between 
two otherwise separate piping systems, one of which contains 
potable water and the other either water of unknown or 
questionable safety or steam, gas, or chemical whereby there 
may be a flow from one system to the other, the direction of 
flow depending on the pressure differential between the two 
systems. (See backflow and backsiphonage.) 

71. 11 Dead end 11 means a branch leading from a soil, waste, or vent 
pipe, building drain, or building sewer, and terminating at a 
developed length of two feet [60.96 centimeters] or more by 
means of a plug, cap, or other closed fitting. 
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72. 11 0epartment 
authority. 

having jurisdiction11 means administrative 

73. 11 0eveloped length 11 means the length of a pipeline measured 
along the centerline of the pipe and fittings. 

74. 11 Di ameter11 means 
commercially. 

the nominal diameter as designated 

75. 11 Double check valve assembly 11 means a backflow prevention 
device consisting of two independently acting check valves, 
internally force loaded to a normally closed position between 
two tightly closing shutoff valves, and with means of testing 
for tightness. 

76. 11 0ouble offset 11 means two changes of direction installed in 
succession or series in a continuous pipe. 

77. 11 0ownspout 11 means the rainleader from the roof to the building· 
storm drain, combined building sewer, or other means of 
disposal and located outside of the building. 

78. 11 0omestic sewage 11 means the water-borne wastes derived from 
ordinary living processes. 

79. 11 0rain 11 means any pipe which carries wastewater or water-borne 
wastes in a building drainage system. 

80. 11 0rainage pipe 11 means drainage system. 

81. 11 0rainage system 11 means all the piping, within public or 
private premises, which conveys sewage, rainwater, or other 
liquid wastes to a point of disposal. It does not include the 
mains of a public sewer system or private or public sewage
treatment or disposal plant. 

82. 11 0rainage system, building gravity 11 means a drainage system 
which drains by gravity into the building sewer. 

83. 11 0rainage system, sub-building 11 means building subdrain. 

84. 11 0ry well 11 means leaching well. 

85. 11 0ual vent11 means common vent. 

86. 11 0urham system11 means a soil, waste, or vent pipe system where 
all piping is of threaded pipe using recessed drainage 
fittings. 

87. 11 0welling unit multiple 11 means a room or group of rooms 
forming a single habitable unit with facilities which are used 
or intended to be used for living, sleeping, cooking, and 
eating; and whose sewer connections and water supply within 
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its own premise are shared with one or more other dwelling 
units. 

88. "Dwelling unit single" means a room or group of rooms 
forming a single habitable unit with facilities which are used 
or intended to be used for living, sleeping, cooking, and 
eating; and whose sewer connections and water supply are 
within its own premise separate from and completely 
independent of any other dwelling. 

89. "D.W.V." means drainage, waste, and venting. 

90. "Effective opening" means the minimum cross-sectional area at 
the point of water supply discharge, measured or expressed in 
terms of (a) diameter of a circle, or (b) if the opening is 
not circular, the diameter of a circle of equivalent cross
sectional area. 

91. "Existing work" means a plumbing system or any part thereof 
installed prior to the effective date of this article. 

92. "Family" means one or more individuals living together and 
sharing the same facilities. 

93. "Fixture11 means plumbing fixture. 

94. 11 Fixture branch" means a water supply pipe between the fixture 
supply and water distributing pipe. 

95. "Fixture branch - drainage" means a drain serving one or more 
fixtures which discharges into another drain. 

96. "Fixture drain" means the drain from the trap of a fixture to 
the junction of that drain with any other drainpipe. 

97. "Fixture supply" means the water supply pipe connecting a 
fixture to a branch water supply pipe or directly to a main 
water supply pipe. 

98. "Fixture unit (drainage d.f.u.)" means a measure of the 
probable discharge into the drainage system by various types 
of plumbing fixtures. The drainage fixture-unit value for a 
particular fixture depends on its volume rate of drainage 
discharge, on the time duration of a single drainage 
operation, and on the average time between successive 
operations. 

99. "Fixture unit (supply s.f.u.)" means a measure of the 
probable hydraulic demand on the water supply by various types 
of plumbing fixtures. The supply fixture-unit value for a 
particular fixture depends on its volume rate of supply, on 
the time duration of a single supply operation, and on the 
average time between successive operations. 

297 



100. "Flood level" means flood level rim. 

101. "Flood level rim" means the edge of the receptacle from which 
water overflows. 

102. "Flooded" means the condition which results when the liquid in 
a container or receptacle rises to the flood-level rim. 

103. "Flow pressure" means the pressure in the water supply pipe 
near the faucet or water outlet while the faucet or water 
outlet is wide-open and flowing. 

104. 11 Flushing type floor drain 11 means a floor drain which is 
equipped with an integral water supply, enabling flushing of 
the drain receptor and trap. 

105. 11 Flush valve 11 means a device located at the bottom of a tank 
for flushing water closets and similar fixtures. 

105 .1. 

106. 

11 Flushometer tank11 means a device integrated within an air 
accumulator vessel which is designed to discharge a 
predetermined quantity of water to fixtures for flushing 
purposes. 

11 Flushometer valve 11 means a device which 
predetermined quantity of water to fixtures 
purposes and is closed by direct water pressure. 

discharges a 
for f1 ushi ng 

107. 11 Frostproof closet 11 means a hopper with no water in the bowl 
and with the trap and water supply control valve located below 
frostline. 

108. 11 F.U. 11 means fixture units. 

109. 11 Funnel drain 11 means a funnel-shaped receptor for receiving 
the discharge of an indirect waste pipe. 

110. 11 G.P.M. 11 means gallons per minute. 

111. 11 Grade 11 means the fall (slope)·of a line of pipe in reference 
to a horizontal plane. In drainage it is usually expressed as 
the fall in a fraction of an inch per foot length of pipe. 

112. 11 Grease i nterceptor11 means interceptor. 

113. 11 Grease trap 11 means interceptor. 

114. 11 Ground water 11 means subsurface water occupying the zone of 
saturation. 

a. 11 Confined ground water11 is a body of ground water overlain 
by material sufficiently impervious to sever free 
hydraulic connection with overlying ground water. 

298 



b. "Free ground water" is ground water in the zone of 
saturation ext~ndiri~ down to the first impervious barrier. 

115. "Hangers" means supports. 

116. "Health authority" means the state department of health or a 
county, city, or multi or combined county or city health unit. 

117. "Horizontal branch drain" means a drain branch pipe extending 
laterally from a soil or waste stack or building drain, with 
or without vertical sections or branches, which receives the 
discharge from one or more fixture drains and conducts it to 
the soil or waste stack or to the building drain. 

118. "Hori zonta 1 pipe" means any pipe or fitting. which makes an 
angle of less than forty-five degrees with the horizontal. 

119. 11 Hot water" means water supplied to plumbing fixtures at a 
temperature of not less than one hundred ten degrees 
Fahrenheit [-12.22 degrees Celsius], and not more than one 
hundred forty degrees Fahrenheit [60 degrees Celsius], except 
that commercial dishwashing machines and similar equipment 
shall be provided with water one hundred eighty degrees 
Fahrenheit [82.22 degrees Celsius] for sterilization purposes. 

120. "House drain" means building drain. 

121. "House sewer" means building sewer. 

122. "House trap 11 means building trap. 

123. "Individual sewage disposal system" means a system for 
disposal df domestic sewage by means of a septic tank, 
cesspool, or mechanical treatment, designed for use apart from 
a public sewer to serve a single establishment or building. 

124. "Indirect waste pipe" means a waste pipe which does not 
connect directly with the drainage system, but which 
discharges into the drainage system through an air break or 
airgap into a trap, fixture, receptor, or interceptor. 

125. "Individual vent". means a pipe installed to vent a fixture 
drain. It connects with the vent system above the fixture 
served or terminates outside the building into the open air. 

126. "Individual water supply" means a supply other than an 
approved public water supply which serves one or more 
families. 

127. "Industrial wastes" means 1 iquid or 
resulting from the processes employed 
commercial establishments. 
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128. "Insanitary" means contrary to sanitary principles - injurious 
to health. 

129. "Interceptor" means a device designed and installed so as to 
separate and retain deleterious, hazardous, or undesirable 
matter from normal wastes while permitting normal sewage or 
liquid wastes to discharge into the drainage system by 
gravity. 

130. "Installed" means altered, changed, or a new installation. 

131. "Interval" means branch interval. 

132. 11 Invert11 means the lowest portion of the inside of a 
horizontal pipe. 

133. "Leaching well or pit11 means a pit or receptacle having porous 
walls which permit the contents to seep into the ground. 

134. 11 Leader11 means an exterior vertical drainage pipe for 
conveying storm water from roof or gutter drains. 

135. 11 Liquid waste 11 means the discharge from any fixture, 
appliance, area, or appurtenance, which does not contain human 
or animal waste matter. 

136. "Load factor 11 means the percentage of the total connected 
fixture until flow which is likely to occur at any point in 
the drainage system. 

137. 11 Local ventilating pipe 11 means a pipe on the fixture side of 
the trap through which vapor or foul air is removed from a 
room or a fixture. 

138. "Loop vent 11 means a circuit vent which loops back to connect 
with a stack vent instead of a vent stack. 

139. "Main 11 means the principal pipe artery to which branches may 
be connected. 

140. "Main sewer11 means public sewer. 

141. "Main vent 11 means the principal artery of the venting system 
to which vent branches may be connected. 

142. "May" is permissive. 

143. "Multiple dwelling" means a building containing two or more 
dwelling units. 

144. "Nonpotable water 11 means water not safe for drinking or for 
personal or culinary use. 
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145. 11 Nuisance 11 means public nuisance at common law or in equity 
jurisprudence; whatever is dangerous to human life or 
detrimental to health; whatever building, structure, or 
premise is not sufficiently ventilated, sewered, drained, 
cleaned, or lighted, in reference to its intended or actual 
use; and whatever renders the air or human food or drink or 
water supply unwholesome. 

146. 11 0ffset 11 means a combination of elbows or bends which brings 
one section of the pipe out of line but into a line parallel 
with the other section. 

147. "Oi 1 interceptor" means interceptor. 

148. "P.E. 11 means polyethylene. 

149. "Person" means a natural person, the natural person's heirs, 
executors, administrators or assigns, and includes a firm, 
partnership, or corporation, its or their successors or 
assigns. Singular includes plural and male includes female. 

150. "Pitch" means grade. 

151. "Plumbing 11 means the aet o-f installing -in buildings the pipes, 
installation, maintenance, extension, alteration, and removal 
of all piping, plumbing fixtures, plumbing appliances, and 
other facilitating appaz at us far appurtenances in connections 
with bringing water into, and using the water in, buildings 
and for removing liquids and water-carried wastes therefrom. 

152. "Plumbing appliance" means any one of a special class of 
plumbing fixture which is intended to perform a special 
plumbing function. Its operation or control may be dependent 
upon one or more energized components, such as motors , 
controls, heating elements, or pressure or temperature-sensing 
elements. Such fixtures may operate automatically through one 
or more of the following actions: a time cycle, a temperature 
range, a pressure range, a measured volume or weight; or the 
fixture may be manually adjusted or controlled by the user or 
operator. 

153 . "Plumbing appurtenance" means a manufactured device, or a 
prefabricated assembly, or an on-the-job assembly of component 
parts, and which is an adjunct to the basic piping system and 
plumbing fixtures. An appurtenance demands no additional 
water supply, nor does it add any discharge load to a fixture 
or the drainage system. It is presumed that it performs some 
useful function in the operation, maintenance, servicing, 
economy, or safety of the plumbing system. 

154. "Plumbing fixture" means a receptacle or device which is 
either permanently or temporarily connected to the water 
distribution system of the premises, and demands a supply of 
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water therefrom, or it discharges used water, liquid-borne 
waste materials, or sewage either directly or indirectly to 
the drainage system of the premises, or which requires both a 
water supply connection and a discharge to the drainage system 
of the premises. Plumbing appliances as a special class of 
fixture are further defined. 

155. 11 Plumbing fixture 11 private or private use 11 means in the 

156. 

classification of plumbing fixtures, fixtures in residences, 
apartments, or condominiums, or single fixtures for the 
intended use of a family or individual. 

11 Plumbing fixture public or public use 11 means 
classification of plumbing fixtures, every fixture not 
under private use and includes all installations 
number of fixtures are installed and their use 
restricted or unrestricted. 

in the 
defined 
where a 
may be 

157. 11 Plumbing inspector 11 means administrative authority. 

158. 11 Plumbing system 11 includes the water supply and distribution 
pipes, plumbing fixture, and traps; soil, waste, and vent 
pipes; sanitary and storm drains and building sewers, 
including their respective connections, devices, and 
appurtenances to an approved point of disposal. 

159. 11 Pollution 11 means the addition of sewage, industrial wastes, 
or other harmful or objectionable material to water . Sources 
of sewage pollution may be privies, septic tanks, subsurface 
irrigation fields, seepage pits, sink drains, barnyard wastes, 
etc. 

160. 11 Pool 11 means swimming pool. 

161. 11 Potable water 11 means water free from impurities present in 
amounts sufficient to cause disease or harmful physiological 
effects and conforming in its bacteriological and chemical 
quality to the requirements of the public health service 
drinking water standards or the regulations of the public 
health authority having jurisdiction. 

161.1 . 11 Pressure gradient monitor 11 means a device used to protect the 
quality of potable water, fail-safe by design, protecting the 
water system by isolating the heat exchangers when the 
positive pressure differential is less than the set point. 

162 . 11 Private or private use 11 means in the classification of 
plumbing fixtures, fixtures in residences and apartments and 
similar installations. 

163. 11 Pri vate sewage di sposa 1 system 11 means a system for di sposa 1 
of domestic sewage by means of a septic tank or mechanical 
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treatment, designed for use apart from a public sewer to serve 
a single establishment or building. 

164. "Private sewer" means a sewer not directly controlled by 
public authority. 

165. "P.S.I." means pounds per square inch. 

166. "Public or public use" means, in the classification of 
plumbing fixtures, every fixture not defined under private 
use, and public includes all installations where a number of 
fixtures are installed and their use may be restricted or 
unrestricted. 

167. "Public sewer" means a common sewer directly controlled by 
public authority. 

168. "Pub 1 i c toilet room means an unrestricted toi 1 et facility that 
serves the public. 

169. "Public water main" means a water supply pipe for public use 
controlled by public authority. 

169.1. "Public water system" means a system for the provision to the 
public of piped water for human consumption, if such system 
has at least fifteen service connections, or regularly serves 
an average of at least twenty-five individuals daily at least 
sixty days out of the year. 

170. "P.V.C." means polyvinyl chloride. 

171. "Receptor" means a fixture or device which receives the 
discharge from indirect waste pipes. 

172. "Relief vent" means an auxiliary vent which permits additional 
circulation of air in or between drainage and vent systems. 

173. "Return offset" means a double offset installed so as to 
return the pipe to its original alignment. 

174. "Revent pipe" means individual vent. 

175. "Rim" means an unobstructed open edge of a fixture. 

176. "Riser" means a water supply pipe which extends vertically one 
full story or more to convey water to branches or to a group 
of fixtures. 

177. "Roof drain" means a drain installed to receive water 
collecting on the surface of a roof and to discharge it into a 
leader or a conductor. 
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178. "Roughing-in" means the installation of all parts of the 
plumbing system which can be completed prior to the 
installation of fixtures. This includes drainage, water 
supply, and vent piping, and the necessary fixture supports, 
or any fixtures that are built into the structure. 

179. "Safe waste" m~ans indirect waste. 

180. "Sand filter" means a treatment device or structure, 
constructed above or below the surface of the ground, for 
removing solid or colloidal material of a type that cannot be 
removed by sedimentation, from septic tank effluent. 

181. "Sand interceptor" means interceptor. 

182. 11 Sand trap 11 means interceptor. 

183. 11 Sanitary sewer11 means a sewer which carries sewage and 
excludes storm, surface and ground water. 

184. 11 Scavenger11 means any person engaged in the business of 
cleaning and emptying septic tanks, seepage pits, privies, or 
any other sewage disposal facility. 

185. 11 Seepage well or pit" means leaching well. 

186. 11 Separator11 means interceptor. 

187. 11 Septic tank11 means a watertight receptacle which receives the 
discharge of a building sanitary drainage system or part 
thereof, and is designed and constructed so as to separate 
solids from the liquid, digest organic matter through a period 
of detention, and allow the liquids to discharge into the soil 
outside of the tank through a system of open joint or 
perforated piping, or a seepage pit. 

188. 11 Sewage 11 means any liquid waste containing animal or vegetable 
matter in suspension or solution, and may include liquids 
containing chemicals in solution. 

189. 11 Sewage ejectors 11 means a device for 1 ifti ng sewage by 
entraining it in a high veloci,ty jet of steam, air, or water. 

190. 11 Sewage pump 11 means a permanently installed mechanical device 
other than an ejector for removing sewage or liquid waste from 
a sump. 

191. 11 Shall 11 is mandatory. 

192. "Shock arrestor (mechanical device) 11 means a device used to 
absorb the pressure surge (water hammer) that occurs when 
water flow is suddenly stopped. 
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193. "Side vent" means a vent connecting to the drainpipe through a 
fitting at an angle not greater than forty-five degrees to the 
vertical. 

194. "Siphon" means an arrangement of plumbing piping, fittings, 
or device that will allow liquid to flow from a higher level 
to a lower level over an intervening level at a velocity 
sufficient to break the water seal of a trap. 

195. "Size of pipe and tubing" means diameter. 

196. "Slope" means grade. 

197. "Soil pipe" means a pipe which conveys sewage containing human 
or animal waste to the building drain or building sewer. 

198. "Soi 1 vent 11 means stack vent. 

199. "Special waste pipe" means a pipe which conveys special 
wastes. 

200. "Special wastes 11 means wastes which require special treatment 
before entry into the normal plumbing system. 

201. "S.P.S." means standard pipe size. 

202. "Stack" means any vertical line of soil, waste, vent, or 
inside conductor piping extending through one or more stories. 
Ttri:s does not include 11e1tical fixtu1e and vent- h1anches that
do not ex tend th1 o ugh tire ro'O'f '0'%' that- P'4"S'S th1 o ugh not lii'O'l"'e 

-Hrart two s to 1 ie s L e fo1 e be-ing 1 e c onnec ted 'h7 tire vent- 'S't:'ae1<: '0'%' 

'S't:'ae1<: '\l"efl't-';-

203. "Stack group" means a group of fixtures located adjacent to 
the stack so that by means of proper fittings, vents may be 
reduced to a minimum. 

204. "Stack vent" means the extension of a soil or waste stack 
above the highest horizontal drain connected to the stack. 

205. 11 Stack venting" means a method of venting a fixture or 
fixtures through the soil or waste stack. 

206. "Static line pressure" means the pressure existence without 
any flow. 

207. "Sterilizer, boiling type" means a fixture (nonpressure type) 
used for boiling instruments, utensils, or other equipment 
(used for disinfection) and may be portable or connected to 
the plumbing system. 

208. "Sterilizer instrument" means a sterilizer, boiling type. 
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209. "Sterilizer, pressure, instrument washer" means a fixture 
(pressure vessel) designed to both wash and sterilize 
instruments during the operating cycle of the fixture. 

210. "Sterilizer, pressure (autoclave)" means a fixture (pressure 
vessel) designed to use steam under pressure for sterilizing. 
See Sterilizer, boiling type. 

211. "Sterilizer vent'' means a separate pipe or stack, indirectly 
connected to the building drainage system at the lower 
terminal, which receives the vapors from nonpressure 
sterilizers, or the exhaust vapors from pressure sterilizers, 
and conducts the vapors directly to the outer air. Sometimes 
called a vapor, steam, atmosphere, or exhaust vent. 

212. "Sterilizer, water" means a device for sterilizing water and 
storing sterile water. 

213. "Still" means a device used in distilling liquids. 

214. "Storm drain" means building storm drain. 

215. "Storm sewer" means a sewer used for conveying rainwater, 
surface water, condensate, cooling water, or similar liquid 
wastes. 

216. "Subsoil drain" means a drain which collects subsurface or 
seepage water and conveys it to a place of disposal. 

217. "Sump" means a tank or pit, which receives sewage or liquid 
waste, located below the normal grade of the gravity system 
and which must be emptied by mechanical means. 

218. "Sump drainage" means a liquid and airtight tank that receives 
sewage or liquid waste, or both, located below the elevation 
of the gravity system, and is emptied by pumping. 

219. "Sump pump" means a permanently installed mechanical device 
other than an ejector for removing sewage or liquid waste from 
a sump. 

220. "Supports" means devices for supporting and securing pipe, 
fixtures, and equipment. 

221. "Swimming pool" means any structure, basin, chamber, or tank 
containing an artificial body· of water for swimming, diving, 
wading, or recreational bathing. 

222. "Tailpiece" means a connection used from outlet of fixture 
strainer to trap connection. 

223. "Tempered water" means water at a temperature of not less than 
ninety degrees Fahrenheit (32.22 degrees Celsius] and not more 

306 



than one hundred five degrees Fahrenheit [40.56 degrees 
Celsius]. 

224. 11 Trap 11 means a fitting or device which provides a liquid seal 
to prevent the emission of sewer gases without materially 
affecting the flow of sewage or wastewater through it. 

225. "Trap arm 11 means that portion of a fixture drain between a 
trap and its vent. 

226. "Trap primer" means a device or system of piping to maintain a 
water seal in a trap. 

227. 11 Trap seal" means the vertical distance between the crown weir 
and the top of the dip of the trap. 

228. "Vacuum" means any pressure less than that exerted by the 
atmosphere. 

229. "Vacuum breaker 11 means backflow preventer. 

230. "Vacuum breaker, nonpressure type (atmospheric)" means a 
vacuum breaker which is not designed to be subject to static 
line pressure. 

231. "Vacuum breaker, pressure type" means a vacuum breaker 
designed to operate under conditions of static line pressure. 

232. 11 Vacuum relief valve" means a device to prevent excessive 
vacuum in a pressure vessel. 

233. "Vent pipe" means part of the vent system. 

234. "Vent stack" means a vertical vent pipe installed to provide 
circulation of air to and from the drainage system and which 
extends through one or more stories. 

235. 11 Vent system 11 means a pipe or pipes installed to provide a 
flow of air to or from a drainage system or to provide a 
circulation of air within such system to protect trap seals 
from siphonage and back pressure. 

236. "Vertical pipe 11 means any pipe or fitting which makes an angle 
of forty-five degrees or less with the vertical. 

237. "Wall hung water closet" means a water closet installed in 
such a way that no part of the water closet touches the floor. 

238. 11Waste 11 means liquid waste and industrial waste. 

239. 11 Waste pipe 11 means a pipe which conveys only waste. 

307 



240. "Water distributing pipe" means a pipe within the building or 
on the premises which conveys water from the water-service 
pipe to the point of usage. 

241. "Water lifts" means sewage ejector. 

242. "Water main" means a water supply pipe for public use. 

243. "Water outlet 11 means a discharge opening through which water 
is supplied to a fixture, into the atmosphere (except into an 
open tank which is part of the water supply system), to a 
boiler or heating system, to any devices or equipment 
requ1r1ng water to operate but which are not part of the 
plumbing system. 

244. 11Water riser pipe 11 means riser. 

245. 11Water service pipe 11 means the pipe from the water main or 
other source of potable water supply to the water distributing 
system of the building served. 

246. "Water supply system11 means the water service pipe, the water
distributing pipes, and the necessary connecting pipes, 
fittings, control valves, and all appurtenances in or adjacent 
to the building or premises. 

246.1. "Water temperature control valve 11 means a valve of the 
pressure balancing, thermostatic mixing, or combination 
pressure balance thermostatic m1x1ng type, which is designed 
to control water temperature to reduce the risk of scalding. 

247. 11 Wet vent 11 means a vent which receives the discharge of wastes 
other than from water closets and kitchen sinks. 

247 .1. 11 Whi rl poo 1 bathtub 11 means a bathtub fixture which is equipped 
and fitted with a circulation piping system, pump, and other 
appurtenances and is so designed to accept, circulate, and 
discharge bathtub water upon each use. 

248. 11 Yoke vent 11 means a pipe connecting upward from a soil or 
waste stack to a vent stack for the purpose of preventing 
pressure changes in the stack. 

History: Amended effective July 1, 1985; October 1, 1989. 
General Authority: NDCC 43-18-09 
Law Implemented: NOCC 43-18-09 

62-03-02-03. Change in direction. 

1. Fittings trS"e"d -e-o change dhection. Changes -in: di:t:ection -in: 
dxainage piping 'StnrH- b-e 'l'll1!!'Cl-e by the appxopxiate tt'S"e' 'O':f foxty 
-f±lre degxee wye-s-; Tong- OT ~ 'SW'e'ep quaxtex bends, sixth, 

308 



eighth, or sixteenth bends, or by a combination o-f the-s-e or 
eqaivalent fillings. 

~ sm:n-t sweeps pet mit ted. sm:n-t sweeps nray be tr.red -in ~ am:l 
1n!"S't-e r±rre-s whe-re the cl 1a1 •g e -in d it e c t io1 1 o-f ~ ±s from the 
hotizontal t-o the oettical. 

37 Horizontal to vertical. Horizontal drainage lines, connecting 
with a vertical stack, shall enter through forty-five degree 
11 Y11 branches, sixty degree 11 Y11 branches, combination 11 Y11 and 
one-eighth bend branches, sanitary tee or sanitary tapped tee 
branches, or other approved fittings of equivalent sweep . No 
fitting having more than one branch at the same level shall be 
used unless such fitting is constructed so that the discharge 
from any one branch cannot readily . enter any .other branch. 
Quarter bends may be used in soil and waste lines where the 
change in direction of flow is from the horizontal to the 
vertical. 

~ 2. Horizontal to horizontal. 
connecting with other horizontal 
through forty-five degree 11 Y11 

one-eighth bend branches, or 
equivalent sweep. 

Horizontal drainage lines 
drainage lines shall enter 
branches, combination 11 Y11 and 
other approved fittings of 

57 3 . Vertical to horizontal. Vertical 
with horizontal drainage lines shall 
degree 11 Y11 branches, combination 
branches, or other approved fittings 

drainage lines connecting 
enter through forty-five 
11 Y11 and one-eighth bend 
of equivalent sweep. 

67 4. Individual branches. Nothing in this section shall preclude 

r. 5. 

the use of short sweep fittings in a branch waste line serving 
one outlet. 

Back-to-back fixtures. Back-to-back fixtures shall be 
installed with fittings that will prevent the m1x1ng of the 
discharge prior to a change in direction of flow of the 
discharge from each fixture or shall be installed with 
fittings especially designed to eliminate throwover of one 
discharge to the other. 

History: Amended effective October 1, 1989. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-03-02-09. Protection of pipes. 

1. Breakage. Pipes passing under or through walls shall be 
protected from breakage. Any plumbing pipe passing under a 
footing or through a foundation wall shall be provided with a 
re 1 i e v i n g arch ; or there 'Sha-1± be btt±lt 'int-o the mas om 9 waH 
an ±r-em p±pe s 1 ee o e two p±pe rire-s gt eat et than the p-ipe 
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passing thtoaglu or equi va 1 ent protection sha 11 be provided as 
may be approved in writing by the administrative authority . 

2. Corrosion. Pipe subject to corrosion by passing through or 
under corrosive fill, such as, but not limited to, cinders, 
concrete, or other corrosive material, shall be protected 
against external corrosion by protective coating, wrapping, or 
other means which will resist such corrosion. 

3. Cutting or notching. Any structural member weakened or 
impaired by cutting, notching, or otherwise shall be 
reinforced, repaired, or replaced, so as to be left in a safe 
structural condition in accordance with the requirements of 
the building code or as required by the proper administrative 
authority . 

4. Protection against physical damage. Where subject to physical 
damage, copper and plastic pipe shall be adequately protected. 

a . Pipe through wood framing members . 

(1) Bored holes. In both exposed and concealed 
locations , where a pipe is installed through bored 
holes in joists , rafters, or similar structural wood 
members, holes shall be bored at the approximate 
center of the face of the member . Holes in studs for 
pipe sha l l be bored at the approximate center of the 
face of the member but not less than one inch [2 . 54 
centimeters] from the nearest edge or shall be 
protected from nails and screws by either a steel 
plate or sleeve at least one-sixteenth inch [1 . 59 
millimeters] thick and of appropriate length and 
width insta l led to cover the area through wh i ch nails 
or screws might penetrate the installed pipe. 

(2) Notches in wood. Where there is no objection because 
of weakening the building structure , in both exposed 
and concealed locations, pipe shall be permitted to 
be laid in notches in wood studs , joists, rafters, or 
other wood members where the pipe at those points is 
protected against nails or screws by a steel plate at 
least one-sixteenth inch [1.59 millimeters] thick 
installed before the building finish is applied . 

b. Pipes through metal framing members . In both exposed and 
concealed locations where pipes pass through either 
factory or field punched, cut, or drilled slots or holes 
in metal members, the pipe shall be protected by sleeves 
or grommets approved for the purpose securely fastened in 
the opening . Where nails or screws are likely to 
penetrate the pipe, a steel sleeve not less than one
sixteenth inch [1.59 millimeters] in wall thickness shall 
be used to protect the pipe. Sleeves or grommets shall 

310 



not be required under this subdivision when the slots or 
holes are so formed that no metal edge can cut plastic 
pipe. 

History: Amended effective October 1, 1989. 
General Authority: NDCC 43-18-09 
law Implemented: NDCC 43-18-09 

62-03-02-12. Sleeves. %tt extet io:a: waH-'S aJmttla:a: 'Sp1l"C'e' be titeen 
sleeves ami pi:pes 'SiTaH be filled OT t ightl:y cattlked w±th e-aaT t-ar; 

asphaltttlll COHipOttltd, re-ad-; 'OT O"t:iTer mate:t: ial f"otmd eqttaily effective ami 
app:a:oved 'A'S 'SUdt by the ad1ninishati"e attthotity. 

1. Sleeves must be provided to protect all piping through 
concrete or masonry exterior or bearing walls. 

2. Sleeves must be sized so there is a minimum of one-half-inch 
[12.7-millimeter] clearance around the pipe or insulation, or 
both. 

3. Piping through concrete or masonry wa 11 s sha 11 not be subject 
to any load from building construction. 

4. In exterior walls, annular space between sleeves and pipes 
must be filled or tightly caulked with coal tar asphaltum 
compound, lead, or other material found equally effective and 
approved as such by the administrative authority. 

5. Any pipe sleeve through a firewall must have the space around 
the pipe completely sealed with an approved fire-resistive 
material in accordance with all other codes. 

History: Amended effective October 1, 1989. 
General Authority: NDCC 43-18-09 
law Implemented: NDCC 43-18-09 

62-03-02-16. Freezing or overheating. The plumbing system must 
be protected from freezing or overheating. The following conditions 
must be met: 

1. Water service p1p1ng must be installed below recorded 
frostlines. Minimum earth cover must be seven feet [2.13 
meters]. 

2. Minimum earth cover for building sewers must be four feet 
[1.22 meter]. 

3. In systems which are used seasonally, water piping must be 
installed to be drained as permitted in sttbsection + C'f 
section 6l 93 93.1 93 62-03-03.1-12. 
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4. Water, soil, or waste piping is not permitted 
building, in an exterior wall, or in any area 
freezing temperatures unless complete and proper 
made to protect such pipe from freezing. 

outside of a 
subject to 

provision is 

5. Piping must be installed so that the contents will not be 
heated due to close proximity to any heat source or from 
direct solar radiation. 

History: Amended effective November 1, 1979; July 1, 1985; October 1, 
1989. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-03-03.1-01. Materials. 

1. Standards. The standards cited in this chapter control all 
materials, systems, and equipment used in the construction, 
installation, alteration, repair, or replacement of any 
plumbing or drainage system or part thereof, except: 

a. The administrative authority shall allow the extension, 
addition to, or relocation of, existing water, soil, waste 
vent pipes with materials of like grade or quality as 
permitted in subsection 2 of section 62-03-03.1-12. 

b. Materials not covered by the standards cited in this 
chapter may be used with the approval of the 
administrative authority as permitted in subsection 2 of 
section 62-03-03.1-12. 

2. General requirements. All materials, fixtures, or equipment 
used in the installation, repair, or alteration of any 
plumbing system must conform at least to the standards listed 
in this chapter except as otherwise approved by the 
administrative authority under the authority contained in 
section 62-03-03.1-12. 

All materials installed in plumbing systems must be so handled 
and installed as to avoid damage so that the quality of the 
material will not be impaired. 

No defective or damaged materials, equipment, or apparatus may 
be installed or maintained. (Sections 62-03-02-14 and 
62-03-02-15). 

All materials used must be installed in strict accordance with 
the standards under which the materials are accepted and 
approved, including the appendices of the standards, and in 
strict accordance with the manufacturer's instructions. 
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3. Standards applicable to plumbing materials. A material is 
considered approved if it meets one or more of the standards 
cited in Table 62-03-03.1, Standards for Approved Plumbing 
Materials and Equipment; and in the case of plastic pipe, also 
the listed standard of the national sanitation foundation. 
Materials not listed in Table 62-03-03.1 may be used only as 
provided for in subsection 2 of section 62-03-03.1-12 or as 
permitted elsewhere in this article. 

Note: Abbreviations in Table 62-03-03.1 refer to the 
following organizations: 

ANSI American National Standards Institute 
1430 Broadway 
New York, New York 10018 

ARI Air Conditioning and Refrigeration Institute 
1815 North Fort Myer Drive 
Arlington, Vtrginia 22209 

ASSE American Society of Sanitary Engineering 
P.O. Box ~712 
Bay Village, Ohio 44140 

ASTM American Society for Testing and Materials 
1916 Race Street 
Philadelphia, Pennsylvania 19103 

AWWA American Water Works Association 
521 Fifth Avenue 
New York, New York 10017 

CISPI Cast Iron Soil Pipe Institute 
1499 Chain Bridge Road 
Mclean, Virginia 22101 

CMI Cultured Marble Institute 
435 North Michigan Avenue 
Chicago, Illinois 60611 

CS Commercial Standards 
Commodity Standards Division 
Office of Industry and Commerce 
Washington, D.C. 20230 

CSA Canadian Standards Association 
178 Rexdale Boulevard., Rexdale 
Toronto, Ontario, Canada M9W1R3 

FS Federal Supply Service 
Standards Division 
General Services Administration 
Washington, D.C. 20405 
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IAPMO International Association of Plumbing 
and Mechanical Officials 

5032 Alhambra Avenue 
Los Angeles, California 90032 

MSS Manufacturing Standardization Society 
5203 Leesburg Pike, Suite 502 
Falls Church, Virginia 22041 

NSF National Sanitation Foundation 
Ann Arbor, Michigan 48106 

POI Plumbing and Drainage Institute 
5342 Boulevard Place 
Indianapolis, Indiana 46208 

UL Underwriter's Laboratory 
333 Pfingsten Road 
Northboork, Illinois 60062 

4. Identification of materials. Materials must be identified as 
provided in the standard to which they conform. 

History: Effective July 1, 1985; amended effective October 1, 1989. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-03-03.1-03. Fittings, fixtures, appliances, and appurtenances. 

1. Cleanout plugs and cap. 

a. Cleanout plugs must be of brass, plastic, stainless steel, 
or other approved materials and must be raised or 
countersunk square heads, except that where raised heads 
will cause a tripping hazard, countersunk heads must be 
used. 

b. Cleanout caps must be of brass, plastic, reinforced 
neoprene, cast iron, or other approved material and shall 
be readily removable. 

2. Fixtures. 

a. Plumbing fixtures must be constructed from approved 
materials having smooth, nonabsorbent surfaces and be free 
from defects, and except as permitted elsewhere in this 
article, must conform to the standards cited in Table 
62-03-03.1-01.3. 

b. Materials for special use fixtures not otherwise covered 
in this article must be constructed of materials 
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especially suited to the use for which the fixture is 
intended. 

3. Floor flanges and mounting bolts. 

4. 

a. Floor flanges for water closets or similar fixtures may be 
not be less than one-eighth inch [3.18 millimeter] thick 
for brass, one-fourth inch [6.35 millimeter] thick and not 
less than one and one-half inches [38.1 millimeters] 
caulking depth for cast iron or galvanized malleable iron. 
Approved copper and plastic flanges may be used. 

b. If of hard lead, they must weigh not less than one pound 
nine ounces [70.87 decigrams] and be composed of lead 
alloy with not less than seven and seventy-five hundredths 
percent antimony by weight. Flanges must be soldered to 
lead bends, or shall be caulked, soldered, or threaded 
into other metal. 

c. All plastic flanges shall conform to current national 
sanitation foundation standards. 

d. Closet screws and bolts shall be brass. 

e. The top of the closet flange must be installed above the 
finished floor not to exceed more than one-fourth inch 
[6.35 millimeters]. 

Flush pipes and fittings. Flush pipes and fittings must be of 
nonferrous material. When of brass or copper tube, the 
material must be at least three hundred thirteen 
ten-thousandths of an inch [.795 millimeter] in thickness [No. 
20 U.S. gauge]. 

5. Hangers and supports. Hangers, anchors, and supports must be 
of metal or other material of sufficient strength to support 
the piping and its contents. Piers may be of concrete, brick, 
or other approved material. 

6. Interceptors. Interceptors must comply, in all respects, with 
the type or model of each size thereof approved by the 
administrative authority. 

7. Pressure tanks and vessels. 

a. Hot water storage tanks must meet construction 
requirements of American society of mechanical engineers, 
American gas association, or underwriter•s laboratory as 
appropriate (see standards Table 62-03-03.1). 

b. Storage tanks less in volume than those requirements 
specified by American society of mechanical engineers 
shall be of durable materials and constructed to withstand 
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one hundred twenty-five pounds per square inch [56.70 
kilograms per 6.45 square centimeters] with a safety 
factor of two. 

8. Roof drains. Roof drains must be of cast iron, copper, lead, 
or other approved corrosion-resisting materials. 

9. Safety devices for pressure tanks. Safety devices must meet 
the requirements of the American national standards institute, 
the American society of mechanical engineers, or the 
underwriters laboratories. Listing by underwriters 
laboratories, American gas association~ or national board of 
boiler and pressure vessel inspectors constitutes evidence of 
conformance with these standards. Where a device is not 
listed by any of these, it must have certification by an 
approved laboratory as having met these requirements. 

10. Septic tank. 

a. Plans for all septic tanks must be submitted to the 
approving authority for approval. The plans must show all 
dimensions, reinforcing, structural calculations, and such 
other pertinent data as may be required. 

b. Septic tanks must be constructed of sound durable 
materials, not subject to excessive corrosion or decay, 
and must be watertight. (See subsections 4 and 5 of 
section 62-03-16-06). 

History: Effective July 1, 1985; amended effective October 1, 1989. 
General Authority: NOCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-03-03.1-06. Sanitary drainage and indirect waste systems. 

1. Aboveground piping - Sanitary and indirect drainage. Soil and 
waste piping aboveground in buildings must be of brass pipe, 
copper pipe, copper tube drainage, waste and venting weight or 
heavier, cast iron soil pipe, galvanized steel pipe, lead 
pipe, or acrylonitrile-butadiene-styrene, or polyvinyl 
chloride, drainage, waste and venting, schedule ~ 40 or 
heavier plastic pipe. When plastic pipe is installea-each 
soil or waste stack (does not include stack vent) may not 
exceed thirty-five feet [10.67 meters] in height. Horizontal 
offsets in stacks, horizontal branches connected to stacks and 
building drains aboveground are limited to a maximum developed 
length of thirty-five feet [10.67 meters]. 

2. Underground building sanitary drains. All underground 
building drains must be cast iron soil pipe, hard-temper 
copper tube type L, or heavier, or 
acrylonitrile-butadiene-styrene, or polyvinyl chloride, 
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drainage, waste and venting, schedule 40 or heavier plastic 
pipe. Where ferrous threaded joints are used underground, 
they must be coal tar coated or equivalent approved protection 
applied when installed. 

3. Building sanitary sewer. 

a. In trench separate from water service. If the building 
sewer is installed in a trench separate from the water 
service, the sewer pipe material must be asbestos cement, 
bituminized fiber, cast iron, concrete, vitrified clay, 
copper, acrylonitrile-butadiene-styrene, or polyvinyl 
chloride, drainage, waste and venting schedule 40 or 
heavier, or acrylonitrile-butadiene-styrene, or polyvinyl 
chloride, sewer pipe (SDR 35 or heavier) plastic pipe. 
Joints must be watertight and rootproof. 

b. In trench with water service. If the building sewer is 
installed in the same trench as the water service, the 
sewer pipe material must be cast iron, 
acrylonitrile-butadiene-styrene, or polyvinyl chloride, 
drainage, waste and venting, schedule 40 or heavier. The 
conditions in subsection 1 of section 62-03-10-06 must 
also be met. 

4. Fittings. The materials of which drainage system pipe 
fittings are made must conform to the type of piping mater i als 
used in the drainage system. The fittings may have no ledges, 
shoulders, or reductions which can retard or obstruct flow in 
the piping. Threaded drainage pipe fittings must be of the 
recessed drainage type, black or galvanized. 

History: Effective July 1, 1985; amended effective October 1, 1989 . 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-03-03.1-07. Local vent systems. Material for local vents 
serving bedpan washers and sterilizer vents serving steril i zers, must be 
sufficiently rustproof, erosion and corrosion resistant to withstand 
intermittent wetting and drying from steam vapors, the distilled water 
solvent action of the steam vapors, and frequent and immediate changes 
of temperatures . 

History: Effective July 1, 1985; amended effective October 1, 1989 . 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-03-03.1-08. Potable water supply systems. 

1. Water service pipe. Water service pipe to point of entrance 
to the building must be made of asbestos cement p-ip-eo brass 
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pipe, copper tube or copper pipe, cast iron water pipe, or 
galvanized steel pipe, or approved plastic pipe (minimum 
pressure rating - one hundred sixty pounds per square inch -
73F). Copper tube when used underground may not be less than 
type L. All threaded ferrous pipe and fittings must be 
galvanized or cement lined and, when used underground in 
corrosive soil or filled ground, must be coal tar 
enamel-coated and threaded joints must be coated and wrapped 
when installed (see subsection 4). 

2. Water distribution system pipe. Water distribution system 
pipe must be of brass pipe, copper tube or copper pipe, 
galvanized steel pipe, or approved plastic pipe (see 
subsection 4). 

3. Fittings. The materials of which water supply system pipe 
fittings are made must be compatible with the type of piping 
materials used in the water supply system (see subsection 4). 

4. Material strength. 

a. All materials used for water p1p1ng must be suitable for 
use with the maximum temperature, pressure, and velocity 
that may be encountered in the installation, including 
temporary increases and surges. 

b. When the standards for the piping material used for hot 
and cold water distribution limit the working pressure or 
temperature to values lower than usually encountered, the 
relief valve may be set no higher than the limits of the 
standard. 

5. Limitation of lead content. Pipe and fittings used in the 
potable water supply system may not contain more than eight 
percent lead. 

History: Effective July 1, 1985; amended effective January 1, 1988i 
October 1, 1989. 
General Authority: NOCC 43-18-09 
Law Implemented: NOCC 43-18-09 

62-03-03.1-09. Storm drainage systems. 

1. Interior conductors. Interior conductors installed 
aboveground in buildings must be of brass pipe, copper pipe, 
copper tube, drainage, waste and venting weight or heavier, 
cast iron soil pipe, galvanized steel pipe, lead pipe, 
acrylonitrile-butadiene-styrene or polyvinyl chloride, 
drainage, waste and venting schedule 40 or heavier plastic 
pipe, or acrylonitrile-butadiene-styrene or polyvinyl chloride 
sewer pipe SOR 35 or heavier for interior conductors six 
inches [15.24 centimeters] in diameter or larger. 
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2. Exterior leaders. Exterior leaders must be of approved sheet 
metal or other acceptable material. 

3. Underground building storm drains. All underground building 
storm drains must be cast iron soil pipe, hard-temper copper 
tube type drainage, waste and venting, or heavier, 
acrylonitrile-butadiene-styrene or polyvinyl chloride 
drainage, waste and venting, schedule 40 or heavier plastic 
pipe or acrylonitrile-butadiene-styrene or polyvinyl chloride 
sewer pipe SDR 35 for building drains six inches [15.24 
centimeters] in diameter or larger. Where ferrous threaded 
joints are used underground, they must be coal tar coated or 
equivalent approved protection applied when installed. 

4. Building storm sewer. The building storm sewer must be of 
asbestos cement, bituminized fiber, cast iron soil pipe, 
concrete, vitrified clay, copper tube type drainage, waste and 
venting, acrylonitrile-butadiene-styrene, or polyvinyl 
chloride drainage, waste and venting schedule 5& 40 or heavier 
plastic pipe, or acrylonitrile-butadiene-styrene,-or polyvinyl 
chloride sewer pipe SDR 35 or heavier. 

History: Effective July 1, 1985; amended effective October 1, 1989. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-03-03.1-10. Venting systems. 

1. Aboveground. Vent piping aboveground in buildings must be of 
brass pipe, copper pipe, copper tube, drainage, waste and 
venting weight or heavier, cast iron soil pipe, galvanized 
steel pipe, lead pipe, or acrylonitrile-butadiene-styrene, or 
polyvinyl chloride drainage, waste and venting schedule 5& 40 
or heavier plastic pipe. --

2. Underground. All underground vent piping must be cast iron 
soil pipe, hard-temper copper tube type drainage, waste and 
venting or heavier, acrylonitrile-butadiene-styrene, or 
polyvinyl chloride drainage, waste and venting schedule 40 or 
heavier plastic pipe. Where ferrous threaded joints are used 
underground, they .must be coal tar coated or equivalent 
approved protection applied when installed. 

3. Fittings. Fittings must be compatible with the type of pipe 
used in the vent system as required by subsections 1 and 2 or 
when used with galvanized pipe they may be black drainage 
fittings, black steam pattern fittings, or galvanized 
malleable fittings. 

History: Effective July 1, 1985; amended effective October 1, 1989. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 
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TABLE 62-03-03.1 

STANDARDS fOR APPROVED PLUHBINJ MATERIALS AND EQUIPI'1ENT -DESCRIPTION A tiS I ASTH FS OTHER 0 ...... 
)> 

"' ;;o 
Ferrous Pipe. Fittings ilnd Valves )> 

3: 
Cut Iron Dnln.t9t futings, Thrtadtd 816.12-1977 Nont \\"'W-P-4 91b-t~6 7 fiont (/) 

Cut Iron Fitting:> (UPC sptct.ls) NoM Nont Nont IAPMO PS 5-77 
)> 
:z 

Cut Iron Scrtwtd Ftttin'}S (Thrudtd) 
, 0 

816.4-1977 Nont W-P-501d-+967 riont 
("") 

Cut Iron Pipt (Thnadtd) f>.'tt.V. A40.5-t943 NoM W-P356a-+967 Non• ::r: 
)> 

Cast Iron Pipt, Thickness f>tsign of A21.1-t967 (R-77) r·lon• W-P-421 o--4967 Nont 
;;o 
-1 

Cut Iron Soil Pipt .tnd Fittings Hub & Spigot 
(/) 

NoM A74-=1~ ~ \f'11-P-401t-4-974 f'lont 
-1 

C-tzt Iron \"'ater Pipe (2 .. ) Nor.t A37Z-66 WTP-360b-.J.96S Nont ::r: 
)> 

C.tst Iron \'later Pipt (Cut in mtbl molds) None A377-66 W-P-421o-.J.$67 None -1 
w 
N Cut Iron \r'attr Pipt (Cast in sarad tinid molds) NoM A377-66 V'N'-P-421 o-~$167 f'lont 

, 
0 0 

r 
Ci::t Iron 'vo'attr Pipt Fittings A21.1 0-1977 A377-66 Nont *A'tl't/A C110-77 r 

0 
C•uctili·lron Pipt A21.5t-1976 A377-66 \1"\'1-P-421 c-t,67 *A\1'vfA Ct51-81 ::e:: 

Groovt & Sho11lder T!Jp. .Joints (Split Couplings) Nont None None !.,A 'vi\'/ A C606-SI 
("") 

::r: 
)> 

Cut Iron Soil Pipt ind Fittings for Hubless Cut -o 
-1 

lr·on SanihriJ Syst•m Nont liont 'r/'t/-P-1 04t-.&.i74 CISPI301-..i2 G, m 
;;o 

f•1allub1<? Iron Scrtwtd Fittings I SO and !00 lbs. 816.3-1977 Nont \'/'vi-P-52 I f-1-~S fiont O'l 

W-N-351 b( 1 )-1-9-70 f'lont 
N 

Nipples, Pipe, Thrt.tdtd Nont Nont I 

Pipt Fittings, f errcm (Bushi'lgs, plugs, lnd locknuts) 
0 
w 
I 

Thrudtd, 125 and 150 lbs. 816-14-1977 flont \\"W-P-4 7 I b-1-9-70 flont 0 
w 

Pipt Threads (txcept liriJ stal) BSR/ASt-tE r-font None riBS Handbook ..... .._, 
81.20.1-1982 1:!28-Part 11-6~ 

St..-el Pipt, Shinlus 8125.16-1975 A312-75 NoM f'lont 

Stttl, Stiinlus, 'Wittr-f>\I'Y Tubes Non• A651-71 None floot 
Stu I Pipoe-, 'ltld+d or· St.lmlus (for coiling) 

Bbck or IJ.3Jvar,iz:td None A53-n~~ \\"v/-P-4 71 b-1-9-70 Hont 

lot Am~nd 3-I-.Cl71 



TABLE 62-03-03.1 
STArfDARDS fOR APPROVED PLUMBit~G MATERIALS At~D EQUI PHENT 

. 
DESCRIPTION MIS I ASTM fS OTHER 

St .. I Pipt, \r'tldtd or Sumltss 8bck or G~lnniz:td None At2D-rr~ W-P-406d( 1 )-+973 lione 

Strrl Pipt (Ctmrnt-mort•r lining •nd Rttnforctd 

Crmtnt-mortv co~ting). A21 .4-1980 tlont SS-P·38~l(1 N-968 A 'r/'v/ A C20:5·8l , 
Slul Pip• (Coat hr •n~mtl or ctmtnt mortwlintng 

lnd coli hr tnlmtl co:tttd ~nd wnpptd) Nont tlont W-P-1432-~70 *A'ti\:IA C203-7S 

Unions, Pipt, Stttl or M•U.nblt Iron 816 .39-1977 Nont 'w"w'-U-531 c- 1-965 liont 

V•lvts, Bell Nont Non• 'ttw'·V-35e- .. 965 Non• 

lnt Amend 2- ~~70 
Velvts, Cut Iron, G•t• 125 end 250.1b. Nont Nont \·N-V-5Sb- .. 9-71 MSS-SP-70·1976 

Velvts, Cut Iron, Swing chtck Nont Nont Nont MSS-SP-71-1 'H6 

4',!(-~~~V'.oaJ'-ip4-r~•WtdT~-G.W/1l~kt!J ~ .. ~l~cU.. +foM- ~ftr' 
w Non-Furous Hthllio Pip• • Ftttints and Ya1Yes N ...... 

f~·~~~~~~· +I-HI• &4~~ ~P*-l-~~JR.f +kftro 

Brass~. Rtd, Sumless, Pipt, Stlndird SiltS Nont 843-iQ~ \\'V-P-351•-1-963 riont 

Bronu ..fjp~ Fl•n~ts end Fhngtd Fittings 816 .24-1979 liont Nont liont 

Cut e.:~~P.P.~r AlloY. Fittings for Flwtd Copptr TubtS B 16 .26~·1915-U Nont Nont liont 

Cut Brotle.-!d!P.P.tr AllQ.I.I. Sold•r- joint Prtssun Fittings 816 . 18-19~9 ~ Nont .... "vi-T -o0725-•967 Nont 

Cut Bt~ofi~C(IP.P.fr Alloy. Solder-joint Dr•inlgt Fittings 816 .23-1~~- !M Nont tlt~nt liont 

Copp•r Pipt, Sumltss, Shncbrd Sins Nont 842-82~ 'vN-P377d-+962 liont 

Copptr Pip•, Thrt~lflus Nont 8302-et ~ \f'i/-P-377d-t962 lion• 

Copptr Tubi, Dni'•l?e D\\'V NoM 8306-E» ~ None Nont 
€~F'rw-i11Wj~*""' #&rtt- B?~eh lrAI-l 797o--4 ~ IMM-
€~t~i~~ #&r.e- ~-iQ fok.M- HtM-
Coppfr Tubt, \l.attr, Sumltis, T1Jpts K, l & M Nont 888-~~ \1·-.;t-T -799d-·H:!71 fiont 

i;o¥~J.-ff=-~~if-9..$..:r~i-r 

~~~R~~~-- ~Rio- ~s.-~ I<WM- ~At-
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I>ESCRI PTION 

€-o~~-Mfotr~~ .. 

Gof~A~~~ .. ~.T~ 

TABLE 62-03-03-1 
STANDARDS FOR APPROVED PLUMBING MATERIALS AND EQUIPMWT 

MJSI 

~M" 

~"'" 

ASTH 

~~ 

85ST-86-

~QO 

~·il-

FS 

~M" 

"""'" 

OTHER 

HoM" 

fol.tM-

~tf-:-~tndot-d,.-o"~~ ... ft*~~.-~·""'"'"1"'WW""~~~for.+topt'Offio-Ht'¥~-f ... ~~~h•'IJ-M~•4 .. ~•-ortfcotr~ ...... ~lt ........ ~~-eof .. h...

.,~t'&.rlf~k+. 

foko4+-:-.LA~~+e~H-ll•~r~ 

Hotr.+,lrtl-pnmrion,-n-tlrinhnd,-cf"C"OI'ICfi 'lril19 potaltlrw~~·HOM-~MU·H-I'n'tftd•totot~~~~eOI"'IpH~~.,_e~ 

Non-Ferrods-Hete~~ie-PipeT-Ftttinss-&-Ve~vee 

-C.Q~-~~9-,._,.J;/.e.lM"rD~~~UQ~:J'~-".0.:' 

Lud Pipts 1 Bends ~nd Tr~ps 

Pipe fittio?s. E:l~ Brontt 1 125 ~nd 250 lbs. 

Cut ~'w'.-•~oto)M 

P~if'pk:-;,.fofo"1ri-~T~~~~.It:M 

Soldtr-joint Fittings, Prtssurt. ~9!l.1 Cooptr, -.'Sol_ 
~P.P.tr tnd Copptr Allo~ 

So ld~r- jo.>int Fittings 1 Dr •inagt. DWY \iroiJI~Ilt 

CoP.P.tr ~nd Copptr AllQ~J 

Uni'>OJ 1 Brus or Brontt 1 2:50 lbs. 

V•l.,u, Angl~, Chtek and 0l'>bt 1 Bronzt 1251b. 

Scrtwtd 1 Fl :.o9ed or Sold~r 

~A$. 

None-

816.15-1978 

~AP. 

B 16.22-1980 . 

816 .29-1980 

r-lont 

None 

B644·8· 
riont 

Nont 

14011-9-

Nont 

fi'>nt 

Nont 

riont 

~II+-

\\'\v'-P-325a-""~6 7 

WW'-P-4601-.-+96 7 

~A$. 

W-T-Q072!S-l-967 

Nont 

\v'\v'-V-3~5i-HI6!S 

lot Amtnd 2-1970 

\'tvt-V-51 d-+96 1 

,.,~~ 

NoM 

riont 

GS.~~~ 

Nont 

riont 

MSS-SP-72-~970 

r-lont 



TABLE 62-03-03.1 
STANDARDS FOR APPROVED PLUf1BING MATERIALS AND EQUIPMENT 

DESCRIPTION MIS I ASTM FS OTHER 

Non-H•hllio Pip• <~nd FitUnts 

-l\~~to,~-Norl1""f'"trrSt'lf.,.f'ipr H~ •-6+26-00- -Hont -HoM 

-M~•,..£t.ftlf'M~~ ...... s~PM+w 
~~iJ-t-(4=;$!=;9-!} . Hf'M •-c-64+60- HtM -~ 

/I.§H-i-t••.c.r.~-UM.W~P~ Mn.~-1971 ·~ -r.l~ .. k>M 

-MH.t~.~~'*"""~'M"~• . Hont"" •-&2%-7&- -HOM •"'""""P~-eo4ee-ee 

-~~~·~s.tQUll..(\r~~ipt M6&~ ·~66;; 1& N~ H~ . 
;..~bH{·,.~~"f'iiMmtntorrfl;p. M66.8 1974 .€)6(,9 76 -Hont ..A.MII~LA-S-492-H 

Bitumlnlud fibtr Dr•in ind Stwtr Pipt, 

H•)f(l()g~neous V • 11 A176.1-1971 * D1861-77 SS-P-1 540i--4-969 fiont 

lnt Amtnd 1-1 970 
w Bitumlniztd fibtr Dr•ln .nd Stwtr Plpt, N 
w 

limiMttd \\'ill A 176.2-1912 * 01862-77 SS-P-15401-f-969 fiont 

lnt Amtnd 1-1 970 

Bituminiztd fibtr Pipt, Ptrfonttd, for Stptio 

hnk Dispoul Htlds, HomogtntOUS v.n A176.-t-1971 .. 02312-77 SS-P-1540•-f-969 f'iont 

lnt Amtnd 1-1970 

Bituminiztd Fibtr Pipt, Ptrfor•ttd, for Stptlo 

Ttnk Dbpoul fltlds, Limlnittd 't'ill A176.3-1971 * 02313-77 SS-P-15401~-96') Nont 

lnt Amtnd 1-1970 

Cb'J tk•ln Tilt, Sptcific•tlons For A6 .1-1963 (R1972) G46~-75 SS-P-12')9•- t-968 Nont 

Cl••~ Dr•ln Tilt, Ptrfor•ttd Nont C4')S-75 SS-P-359b-t-960 fiont 

Cl••J Pl't, Ptrfor•tt-d, Shnd1rd and Extr• Strtngth A 1 06.8-1978 * C700-78 ss-P-361E Nont 

Ct;~ncrttt Dniro Tilt Nont C412-78 Nont Nont 

Concrete Lov H~~d Prtss•Jrt Plpt, Rt!nforeed rloM C361-78 None Nont 



TABLE 62-03-03.1 
STANDARDS fOR APPROVED PlUMBING MATERIALS AND EQUIPMENT 

DESCRIPTION At~SI ASTM fS 'OTHER 

Conentt Pi~. P.rfonttd Non. * C444-79 Non. Nont 

Coner•tt Pi~ (Stwtr 1 Storm Drain and Culvert) 

Non-reinforced Nont * C14M-SO SS-P-371t-1-%S Nont 

Concrttt Pipt. Pressure 1 Rttnforctd Concntt I 

pnttnsiontd rtinforotmtnt (Slttl C1,1lindtr Tl,lpt) · Nont Nont ss-P-381 A (1)t969 *A\'i'Y/A 
SS-P-381 A (2)+972 C!03-78 

Ceor.crttt Pipe (Culvert, Storm Drain, and Stwer) 

Rtinforctd Noneo * C76t-I-SO SS-P-375d-4-970 Nont 
w !.! Acrylonitrflt-Butlditnt·St\lrtM (ABS) N 
+>-

Plutic Pipt, Schtdults 40-•nd 80 872.5-1971 . * 1>1527-Ti ~ Nont NSF 14 

s .. ASTH 1>2774 for 

underground inst11l1tion 

proctdurts 

!!. Acrvlonitrilt-Butaditnt-Stynnt (ABS) 

Plutic Pipt, (SDR-PR •nd Clus T) 872.3-1975 *D22S2-ii~ Nont NSF14 

Stt ASTH 1>2774 for 

undtrground ilstallation 

prootdurts 

Und-:rgrc~Jnd Installation of IhtrrnoRlll!m 

Prrssurt Pjqjng l'!2!!! P2771-83 £:In H2.o.r. 
UndtrgrountJ Ins~., nation of Fltxlblt 

~Jutic Prt:;syrt Picdn9 tlft Q2i'21-S'i NOM tl2n.t 
Socktt- Typt Acrylonitrile-Buhdhmt Styrtnt 

(ABS) Plutic Pipt- Fittings, Sc--ht-dulea 40 K65.164-t971 * 1>2468-se M NQnt- NSF 14 
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TABLE 62-03-03.1 
STANDARDS FOR APPROVED PLUMBING MATERIALS AND EQUIPMENT 

DESCRIPTION 

Socktt- Typt Ac:ry Jonitrile-Bubditnt-Styrtnt 

(ABS) Plutlo Plpt Fittings, Schtdult 80 

ANSI 

1<6:5.163-1971 

ASTM 

* 02469 .. 76 

fS OTHER 

None NSf 14 

~tt:-St.H"t4at=4t~fl,f1t.~:i&~fft)~~~~-tt.t1- t heoe ma~ill$-fM11-be--tr.~eH~re~Jfte~fYk.~-t-1&t& ri e1) 'hrrH*u~t..>-eotrfo1rtrr'tlittt-tt;e--ee&pe-tf 
t-t~.~~ 

~t:--*Otefl~e~Eo~~ .. 

~M•;-~/J.~pl=~·.,tW~fl:~fR~Jl~~ttf.4-il=lt~~~~~Jt.~4pflJ.ki~~l-~~~&F'I4&-te&lt~e+~~~Wt-Wt~IJ~. 

~~t.;lHf;--fl~fffi ... 

Thrudtd Aery lonitrilt-Butat.lwnt-St~rtnt 

(ABS) Plastic Pipt Fittings , Schtdult 80 

Aer.,lonitrilt-Buhdient-Stynnt ( ABS) Plutio 

Drain, \'lute, ~nd Vtnt Pipt 1nd Ftttlngsr-S.t~ .. -40-

Acr.,Jonitrilt-Bubdiint-Styrtnt (ABS) Plutto Dnin, 

W'utt f.c. Vtnt Plpt ~~~ R~M1.'Jlf '9. 
yith t ct!lulir cort 

Acr.,Jonitrilt-ButtditntStyrtnt (ABS) St'W'tr Plpt 

1r1d fittln?S 

1<65.16:5-1971 

872.18-1971 

Nont 

N(IM 

* o2465-» n Nont 

*D2661-i~~ LP-3328-73 

r02" m-~h ~ None 

D2751-e6 ~ Nont 

NSF 14 

NSF 14 Stt ASTH 

Apptndbc XI for Wl

shllltion proctduru 

NSF 14 Stt AST,.I 

Apptndix A 1 for in

sttllttlon prQCtduru 

NSF 14 Stt ASTI'I D2321 

for und~1"9t·ound inst1llr 

Uoo proctd•Jrts 



TABLE 62-03-03.1 
STANDARDS fOR APPROVED PLUMBING MATERIALS AND EQUIPt4EHT 

DESCRI PTIOH M~SI A~TM FS OTHER 

!!. Solvtnt Ctr-Mnt for AcrylonltriJ.-But~dltM- , 
Styrtnt (ABS) Plutic Plpt ~d Fltttn9s 872 .2~-1971 * 02235-81±- ± Nont NSF 14 

PolytthtJitnt (PE) Plutlc Pipt, SehtdYJ. 40 872 .8-1971 * 02104-=t'4 M NoM NSF 14 Stt ASTM 02774 

for undtr9ro•Jnd inshll-

ilion proctd~.ru 

!!. Po lyeth•J lt-nt (PE) Pluttc Plpt, Schtdulu 40 

and 80 8utd on Outsidt Ollmtttr 872.13-1971 *02447-r+~ Nont NSF 14 Stt ASTt-1 D2774 

for undtr9ro•Jn.:f lnstilll-

w 
tion proctduru 

N ,!! Polytthy ltnt (PE) Plutic Plpt, ~ en 
J~IDB-ER) ~~std on !;;ontrQlltd Ins~~ Ojj!I!O:tt( 872.1-1975 * 02239-et ~ l-P-315~-t~72 NSF 14 Stt ASTt-1 02774 

l-P-315c-2-+975 for undtrQround lnshll~-

tion proctdurts 

~tt Hut Fysit'n Polyfitl•J.kndet) Plutjl} Fittill91 

for Poly.t!hyJ!nt..(e£) Phsti¢ PiP.t •nd Tubing Nonr P326J-es tfm1 li2!!! 
Butt Fusion PolvtthyJ.nt (PE) Plutlc Pipe fitti09s, 

Schtd•Jlt 40 K65.160-1971 * 02610-73 Nont NSF 14 

Butt fusion Polyethywnt (PE) Plutlc Pipt Fittings, 

Schtdult 80 1<65 .159-1971 * 02611-73 Non• NSF 14 

Plutic lnnrt fittings for Polyettl'Jl•n• P1utlc Pipt Nont 02609-74 L-F -oo 1 :546-+968 NSf 14 

!!_ Polvbutyltnt (PB) Plutio, Cold and 

Hot-Yf•t•r Distribution Svsttms Nont * [)330~-etb ~ Non~ NSf 14 Stt ASTI1 

Apptndix X2 for lnshlh-

tion f.'I'OCtd•Jr·t:: 
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TABLE 62-03-03.1 
STANDARDS FOR APPROVED PLUMBING MATERIALS AND EQUIPMHIT 

DESCRIPTION 

P~~~~.(PB~Pb~~ip-t'"'lfld~ 

~for SoW~~~~~ 

!.,! Pol\lbUt\lltnt (PB) Plutio P"t (SDR-PR) 

!!. Polybut\lltnt (PB) Plutlc Tubing 

.!,! Pol11but\lltnt (PB) Plutto Pipt (SDR-PR) 

Butd on Outsidi Dilmttw 

ANSI 

Nont 

Nont 

Nont 

ASTM 

, 
*D2662-etM 

D2666-et. !il 

03000-73 

(1981)+ ±-

FS 

Non• 

Nont 

Nont 

OTHER 

NSF 14 Sn ASTM D277<4 

for undtrground lnshllr 

tion proctdurts 

NSF 14 Stt ASTt1 02774 

for undtrground lnstallr 

tlon proctduru 

NSf 14 Stt ASTf"l 02774 
for undtnllro•md lnsttn.-

tion proc•dut·ts 

~~~d~ .. ~~~..,lo,rtMt~ft .... ~.~+t-w•4.ftfL .. ..,..ii~Hf'¥4M.-,.~·~~~.ijw..~ 

~ .. ft~4i:M+4-:-

IoM~!-..LSO'-*t4a1'4-illvH~t4llv~ 

fk~:--~l-~;rioit~s-~w~~~4~~~~19--w.l~~a\.iMi-~J.&I+~aw~ '' .,-.,.~~Q~:Rp~aAr ..... w~cw.. 
HorrH~hc:f'ivrand-Fittinvr 

Typt PSP Pol\1 (Vir.\11 Chloridt) Stwtr _Pipe and Fittings Nont *0303!-8t~ Nont 

!!_ Polytth•~ltnt (PE) Pluttc Tllbing N•>nt 02737-81f-85 Non• 

Stt ASTM 02321-74t 

for undtrgro•Jnd lnstallr 

tion proctduru 

Su ASTt1 D2S55 

fiSF 14 Stt ASTM D2774 

for und...-9round installa

tion proctduru 



TABLE 62-03-03.1 
STANDARDS FOR APPROVED PLUMBING MATERIALS A~JD EQUIPt'lnlT 

DESCRIPTION ANSI ASTH FS OTHER 

.!! Chlorinated Poly (Vinyl Chloridt) (CPVC) Plutio 

Hot-ind Cold- 'v/attr Dlstrubtion SysttmS NoM 02946-et §a 
I 

None NSDF 14 Stt ASTM App.ndix 

X2 for instJ11aton 
procedures 

Socktt·Tvp• Chlorinated Poly Yinut Chloridt 

(CPVC) Plas\io Pipt Fittings I Sohtdult eo .NoM F439-77 ffont NSF 14 

.!,! Poly (VIniJ 1 Chlorld") (PVC) Plastic Pipt, 
Schi'dulu 40, SO and 120 872.7-1971 ~ 01785-~··~ 83 l-P-t035A-+974 NSF 14 Stt ASTM 02774 

172-~ for undtr9rounJ fnsttllla-

w tion procedures 
N 
co ~u f!Uf·l Q~~~ 

[·HkinQ Solvent-Ctm~nitd jotnt1 vttb P2ld:ti!l\ll 

ChJ2rid~)_(~) PiP.t jOd fitting!,. t!2!!t D2855-83 tw:l!. ~ 

!.!. Pol11 (Vinl•~ Chloridt) (PVC) Pbstic Pipt (SO~·PR- NonE.' 02241-eed.:!:,. 84 Nont NSF 14 Set ASTN 02774 

Series) for under~woun.:t tnstalla-

Uon proctdur·u 

Stt ASTM 028,5 

!!. Chlorjnati'd Pol•dmv Chloridet(~). 

Plutjc Pir.t (~). f!2Dt. [442-82 None None 
!_!Chlorinated Poly (Viovl Chlorid•) (CPVC) 

Plastic Pipe 1 Sch~d•Jln 40 and 80 None F441-n e4 NI)Of NSF I 4 See ASTN D2S46 

A&optndix X2 for· instill-t-

tion proced•m~s 
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TABLE 62-03-03.1 
STANDARDS FOR APPROVED PLUJ1BING MATERIALS MID EQUIPMENT 

DESCRIPTION 

S•2lyeot Crmsonts f?r Cblorinttrd PoJ.,_(~\11 

Ch!or id~)_(~) Plutic Plpt tnd Fttttou 

Socktt-Typt Poi11Vir14JI Chloridt (PVC) Plutic Pipt 

fittings, Schtdult 10 

So)cktt-Typt Poi•Jvinyl Cbloridt (PVC) Plutic Pipe 

Fittings, Schtdul. 80 

Solnnt C~mtnt.s for PolrJ (Viovl Chloridt) (PVC) 
P!utic Pipt ~nd Fittint;~s 

Primtrs for Solvent Ctmtnt'Joints (PVC) 

Thrudtd Chlorin~ttd Pol\j Vinly Ch!oridt (CPVC) 

PluUc Pipt Fittings, Schtdult 80 

Thr~aded Poi',IVin\11 Chlor~e (PVC) Pluttc Pipt, 

Fittint;~s, Schtdu~ eo 
-G.M~~d Pe lij{Jri.Wjl-fhloi'~.(PYG~P~ 

* * Solytnt Ctmtnt Joint Socktts On Btll~d PVC 
Prusurr Pi~ 

Pol11 (Vinll l CMoridt) (PVC) Plutlc Dr•tn 

\'.'utt , Vtnt Pi~ ind Fittings 

ANSI ASTM 

H2n1 f4?3-9S 

None • [)2466-78 

Nont * D2467-76a 

872.16-1971 * 02564-SO;t-84 
Nont .£656-90_!- .± 

Nont f437-=t-=l ~ 

K65.166·1971 • [)2464-76 

.. 
B72.2D-In1 * 02672-SQt-85 

K6~i.~6-l ~m * [)2665-et~t~ 

FS 

H2n1 

Nont 

Nont 

No rat 

Nont 

Nont 

tlont 

None 

L -P-320a·t~66 

OTHER 

t!£n.t 

f'ISf 14 Stt A.STI1 028;>5 

NSf 14 Stt t,.STr-1 [!285S 

NSF 14 Stt NU1·1 Q2855 
Nont 

NSF 14 

NSF 14 

NSf 14 Stt ASTM D2774 

for undtr9round lnst~l!.

tion proctduru 

Su AS!!·! D28SS 

NSf 1 4 Stt ASTI'I 

Appendix XI for inshllr 

tion proctd•JrtS 

Stt ASTI1 D2S'' 
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TABLE 62-03-03.1 

STANDARDS FOR APPROVED PlUMBING MATERIALS AND EOUIPt1ENT 

DESCRIPTION MJSI 

Dr a in, \'1 as:te, and Vtnt (~) ['Jutio fittingi ftttotrn! fllill 
T•Jpt PSI-I PoltJ (Vinyl Chlor~t) (PVC) Sn,tr Pipt & Fittings None 

!IJP.! PS-46 Pol'.l_(~yl Chlortdrt(~) flutjc Grtv!ty. 

Flo\1' S~wrr Pipt and ffttinu tl2!Ji 

UntJ;trgr2und lns:tallation 2f flt-xjblt ThtrmoP.lJi!f2. 

St'ft>r PjP.,t ~ 

St•Jrtnt-Rubbtr (SR) Plastic Dnin Pipe and Fittings None 

ASTM 

P33!J·S~ 

*D3034-8f~ 

F78<J-S5 

£!2;?21-S3a 

* 02852-81 

FS 

~ 
Nont 

Nonr 

t!?M 

Nont 

OTHER 

tl2!J.t 
Set ASTN D2321-74t f)r 

underground installation 

pro~durts 

Str ASTf1 D2S5' 

~ 
Stt ASTI·l D2855 

f!ont 

Stt ASTt1 D2321 for 

undtrgrouod installa

tion proctdt.Jr.s 

~~-i~l"fl.r"fi~~~M4-tf:Apl';~~ .. \-~~~s-~VH4-Mio-a-ipt'Oi1iot-H~~ ... .f4Mttct.l-Jofih.H~M-~H+4tJ..•E>Af<tt'rt.-W~+-H~I+•f.~*" 

.~ .. J4w..li~ ... 

UQt...:-.!'-SWI>du4-al9~.l~~.N~ 

H.,~-+-Motti"O'.-itltOft:t-1rr .. ~i:s-fl.aii<Mt~tt"Mftit,.~~~~l&ft•-:Sl\etlJ'".,,..~,_to-et~•~~io:lMe-'rl'tij)-ltrb--eMh 

r.l"'~t..f4~P~~ 

Solvent Cement.; for SttJnnt-Rubbtr (SR) Plastic 

Pipt and Fittin9s 

3.25-ln. Outsid~ Ohmtt€-r Po]IJ (Vin~JI ChlorltJ~) (PVC) 

Plutic l>r .. in, 'vlastt?, Vtnt Pipe and fittin9:i 

Nont 

None 

* 03122-SO Nont 

1>2949~~. None 

Nont 

NSF 14 Stt ASTM 

Apptndix XI for iuhllt· 

tion proe~ur·u 

Stt t.STN D26~'5 



TABLE 62-03-03.1 
STAt~DARDS FOR APPROVED PLUMBUlJ MATERIALS AND EQUIPMENT 

DESCRI PTIOt4 ANSI ASTM FS OTHER 

I.h!.!::.!:n2P.lutio Accusib!t & RtP.ltottblt 

Plastic T•Jt>t- & Tubuhr fittl!l91 t!2n! f409-Sit t!2nt N9nt 

Pol11 (Vin\11 Chloridt) (PVC) Stwtr Pipt~nd fittin9s 
, 

Nont o2129-ee ~ No)M Potrfonttd pipt onl11 

SuASTf1 F481 for 

luch fitld iuhllatlon 

~t! ~~T[·I Q~~~~ 

Ptrfor•trd St'Jirtnt Rubbtr (SR) PluUo Dnin Pipt Nont 03298-81 Non. Su ASTI1 F 461 for 

Inch fitld inshllili'ln 

Corru~atrd Polytth\jltnt (PE) Tubing ind fiUin9s Non• F405-ii .. ~ Nont Stt ASTH F 481 for 

luch field inshllatlon 

Pip• ..leiaiag Jointing Hat•rtals - Gubts, •nd Supports 

w Calking, Ltild 'w'ool and Ltad Pig NoM w riont oo-c-4o (2)-7o Nont 
....... Comprusion Joints and Vitrifitd Cl•ll Btll ilnd 

Spigot Pipt A1 06.6-t 977 * C425-77 Nor .. Nt.~nt 

Joints for Plutic Pr·enurt Pipts Usin9 Fltxlblt 

Elutomtrio ~ills NoM * 1)3 1 39-~~ §.i Nont tlont 

* D3212-81 

Joints (Of' Drain ¥~d Srwrr Plutio PiptS Using 

fltxiblt Ehstomeric Suls Nont *1>3212-81 Nont Nont 

fixturt Sttting Compound Nont> Nont TT-P-001 :536 (1 ~68) Nont 

rtvi:;ion of HHC 

536a-1954 

Smo(•thwt11 Poi•J•tt!Y!tnrJenEi~·· f·?C uu in 

.f!!:!i!!!?o? and \tast~ DiiP.Ostl A~soq~tion Ft~ldi ~ FS1Q-S3 None §•! AS!fj for Jut:.h 

fte14 tnshllttioo 



TABLE 62-03-03. 1 

STANDARDS FOR APPROVED PLUMBING MATERIALS AND EQUIPt:IHH 

DESCRIPTION M~SI ASTM rs OTHER 

Hubltss Soil Pipt Couplings 

Shinlus Stul Couplings NoM Non• Nont CISPI 310-85 

Cut Iron Couplings NoM A-126 Non• Nont 

Cl~mps Non• A-48 Nont Nont 

Guktt Non. C-564 Non• Nont 

Bolts B-18.2.1 Nont Non• Non• 

Nuts B-18.2 .2 riont Non• None 

Non-f1th11io Guktts for Ptra Fl<lngts 816.21-1972 Nont Non• Nont 

Ntoprtnt Rubbtr Gulctts for Hub Spi·~ot 

w Cut Iron Soil-Pipt ~nd Fittings Nont C564-76 Nont CISPI HSN =?8 ~ w c:-
N Pipt H•ng~rs <lnd Supports Nont Non• W-H-111 d-4-970 * MSS-SP-58-75 

Rubbtr Ouktb for Cut Iron Son-Pipe 

•nd Fittings Nont C564-76 Non• Non• 

Rubbtr Guktt ,Joints for Cut Iron Pnssurt 

Pipt •n.j Fittings A21.11-1979 Non• Non. * A \'\•l A C 111-80 

Rubbtr Guktts, l"loldtd or Extrudtd, for 

Conente Nc.n-Pnssur• S.""tr Pira Non• * C443-78 HH-G-160b-~968 Non• 

~~~~~~~~~ ....J3.~-~~n -&-+869-;te- """"" -nonr-
Rubbtr Guktts, Shut ..17.2-1971 D-1 330"""6 ~12). Non. Non• 

Suling Compound, Prtforrntd Plutlc, for ..(Js.7.2) 

Exp•nsi•)n Joints <lnd Pipt Joints Nont Non• ss-s-oo2IO-(t96~) Non• 

Sulino;J Compo•Jnd, Stwtr, Bituminous, Two-

CQmpono?nt, Min'!ral-fllled, ColtJ Applied Nont Non• SS-S-168 (2)t~:.62 Uont 
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TABLE 62-03-03. I 
STANDARDS FOR APPROVED PLUMBING MATERIALS AtiD EQUIPMENT 

DESCRIPTION M~SI ASTM FS OTHER 

Plumbing Appli~nus 

Dlshwuhfng MachfMS 1 Commtrofll 1.197.3-1973 Non• Oo-D-431 c (2}1-9: 70 Ul 921-1.,78 

ASSE 1 004-l-967 

Dishwuhing M•chin.s 1 Housthold C33 .69-1971 

A197 . 1-197~ 

Nont Nont * LIL 749~~78 

ASSE-1006-~;~-~ . 

H&~-6+~ .. ~~.1't~fl'it~~IMptv~•t-41wH-M.Mt<~•~~_,~~~M~,..,.~oor.-H"""'..,.,.-:ht*~e--.nf'~~~~m-'W"tttrtl,. •copr'O'f~-

~ \-ir..Hf"ti..k~\M:-

fai•M-i-.I-...S.\'*14~·~·-t~N-If.ot-N~ 

f4~~-4-A.lJfFe.Y..li~-tR~~-iiMkr-4-ooM~f9~~if:o.a~I9A··li~~WoiHW'~iifte+~U..W•.{;Mt,.. 

.f'-l~¥19-~ppu.~~·" 

Drinking 'w'attr Cooltrs1 StlfConhfntd 

Mtchanlcally Refrfgtrated A112.11 .1-1973 

Food \'l'utt Olspouls 1 Commtrctal Nont 

Food \'utt Oiiponl Units 1 Household C33.59-1970 

A 197.3-1973 

Homt L1und~ Equlpmtnt C33.13-1972 

A 197.2-1973 

Hot 'Wittr D~ptnstr Hounhold 

Stor agt Typt 1 EJ.otrical Nont 

Taralc:s for Dom~stic Ust 1 Procthin Enamtltd Nont 

'w'attr Huttrs 1 AutomJtio Storagt Typt Z21 .10.h-1975 

W1ter Hfattrs 1 Circulating Tank Z21 .10.3a-1975 

'w'attr Htah•rs, Eltetrio Storagt Tank Nont 

'tfater Huters 1 lnstantarl'!o•J:s: None 

Nont 

tlont 

Nont 

tlont 

Nont 

tlont 

Nont 

Non• 

riont 

tlont 

Nont 

Nont 

OQ-G-001513-+968 

Nont 

Nont 

Nont 

Nont 

Nont 

\·/-H-196 j (j):..,971 

'w'W- H-191 b- _.,970 

* ARL-1010-78 

* UL3~~~~7~ 
ASSE 1009-.. 970 

* UL430-78 

ASSE 1 008-~79 fi 
* Ul560-..978 

* ASSE 1 007-H:t19 ~ 

* ASSE 1 023-t-9~ 

cs 115-60 

Nont 

rioM 

*ll. 174;:J.fil77 

Non• 
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TABLE 62-03-03.1 

STANDARDS fOR APPROVED PLUMBING MATERIALS AND EQUIPMEtiT 

DESCRIPTION 

'tl•totr Huttrs, Oil fir•d Stong• Tvp• 

\'l•ter Htaters, SitJt Arm Typt 

Plumbing fixtur•s ~nd Appurteuncu 
Accusorits (Land Us.) 

B~thtubs 

Plutic B-atht•Jb Units 

Drinking founhin$ 

fittin?l, Plumbing fixturu 1 finished 

and Ro•Jgh Br us 

H~nd Htld Sho\'ttrs 1 Perforrnanct RtqoJirtments 

lndivid•Jal Sho\'itr Control V~lvts, Anti-Scald T\lpe 
L•vatori~s 

L'vatoro,J 1 Cultur~ 11arblt 

Livitoriu, Phstic 

P~mbing fixtures, Otntr~l Specification 

f')Jmbin? fixt•Jrts 1 Enamtltd Cast Iron 

P)Jrnbing fixt•Jt·ts 1 Stainl~ss St~tl 

f)Jmbirt'l fixtures, Vitrtous China 

P)Jmbing Flxt•Jrts, Enarntltd Stttl 

PrtH•Jo·jzed fi!Hhin? Drvicu PlumbiM 

Hd•Jr~s (FiystoQm'.?t'.?rs~ 

Stoo\'ttr B~th$, H.;oiid:> and \r'attr Control Valves . 

MIS I ASTM 

Non• Nont 

z21.10.1-1 n~ Non• 

NoM riont 

A112.19.1M-197<J None 

2124.1-1980 Nont 

A112.18.1t+1979 tlont 

A112.18.1M-1979 Non~ 

(Rt974) 

Non• l'lont 

NoM Non to 

Nont Nont 

Z124.3-uaee6 Nont 

z 124.3- i-989 36 NonP 

Nont Nont 

A112.19 . 1M-19'T9~ Nont 

A112.193t}-19'U-~ Nont 

AI t 2 .19.2-1982 Nont 

A112.19.4tJ-I9rr M None 

N•me 

A112.1811"1-1979 

1-IoM 

Nont 

FS OTHER 

NCine *Ul 732-1-975 

N.,nt Nont 

~/-P-541/88-+931 NoM 

~-P-541/3e-~~a1 Non. 

w·lv'-P-541/38-+931 None 

~-P-541/6~-~~71 Nont 

''o'\\'-P-541/ ALL -~~8 1 NoM 

tlt~nt *ASSE 1014-~i7~ 

Non to *ASSE 1016-~~79 

~-P-541/48-+931 Non• 

Nont Ct·ll LS-2 

('I(IM f'I,,Of! 

\riv'-P-541-GEN-~I Non-. 

\ri·t-P-54 t /3B±" :!: Nont 

SB-... 991 

't.'W'-F'-541/58-+~ 1 Nont 

"'"''-P-541/1 8 I 28 I Non~ 

4B,6B 1 t981 

\·,··,;~-P-541/38 
1
48 NoM 

6B-1-9el 

t!2nt ASSE 1 037-86 

\'/\1'-P-54 t /78 ~-S I N~·n~ 
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TABLE 62-03-03.1 

STANDARDS fOR APPROVED PLUt1BING MATERIALS MW EQUIPMEfH 

DESCRIPTION ANSI ASTM FS OTHER 

Z124.2-1980 r•ont Nont f'lont Plastic Showtr RtctptorJ and Showtr Stills 

Silks 1 Kitchtn 1nd Strvtct 1 and l~undry Tub A112.19.2M-1982 Hont \"YY-P-541/SB-1,81 Nont 

Supports for Off-tilt-Floor Plumbing f'txturts 

for Public Un 

Thtrmoshtlo t-1ixii"'CjJ Y•lw-•s, Stlf Actuattd for 

Primary Domestic Ust 
Urin•ls 

'YI'•ttrC'Iostb 

\·t~t~r Cl(lsl't Plu11c Bowls •nd T•nks 

Bukflow Prt'Ytntors 

Air G:ap Shnd•rds 

Air G•p Drains for Dorn.stlc Dishvuhtrs 

V •vcuurn Brtaktrs 1 Anti-Siphon 

Vlvcuurn BrnktrJ 1 Host CoMtc:Uon 

D(lubli Chtck vith Atmosphl'r"ic Vtnt 
Rtd!Jctd Prtssurt Princlplt Btck Prtssurt1 · . 

8.1ckflow Pnvtnttr 

Doub~ Chtck Valve 1 Back Prtssun 1 · 

Backflow As;strnbl•,l 

\till Hydrants 1 fr•tztlus 1 A•Jtomatlo Draining 

A112.19.3-1976 

A112.6.1-1979 

None 
A112.19.2M-1982 

A112.19·2M-1 ~82 

Z124.~-t~S6 

A112.1.2·1942 

(R1979) 

Nont 

A112.1.1-1971 

At t 2.1.3-1976 

Nont 

Non• 

Nont 

Nont Nont fiont 

Nont Nont *ASSE 1011-~~'J-9 ~ 

Nont YI\·/-P-541/284981 NoM 

Non• \t(\o,'-P·:541/18-4il81 N('nt 

H2nt N(IO~ Nonr 

Nont Nont Nont 

Nont Nont ASSE 1 0214-976 

Nont tlont BSR I ASSE 1 0014-980 

Nont Nont * ASSE 1 0 1 I -1-991 

Nont Nont ASSE 1 0 I 2-...1~78 

fiont tlont ASSE 1 0 13·..1$80 

Hont Nont ASSE 1 0 t 5-t-91:0 

Ar,ti-Backflov T•jpt Nont Nont Nom.' *ASSE 1019-i-978 

N•\+i-~•M¥.--«HA..W~•·-M4--iM,."t-\M4-tlttH-~•~i't-•-w+4--Mtc-•4pt+#ie •trYMt•+~MI~Il~-t•-otfi~"W't.,._4hf-~~ ... hf" 

s4~4 .. ~1i~ 

H~~st~rd~~"~d~-~HS~ 

H~~-+--A*tl"rr+.oiotl!'1rr~i:57t~4J~ffl"f'rWtotPtr~~~~if.~~"'""'"'·~~f'~~"'t"~~f'~~~rittr-lhb-6~de-. 
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TABLE 62-03-03.1 
STANDARDS FOR APPROVED PLUMBING t1ATERIALS AND EQUIPMENT 

DESCRI PTIOtl 

~~.$' ..... ¥~5-

VICUUm Bn•ktrs 1 Pnssurt Typt 

Divtrttri for Pklmbing F~uctts with Host Spr~\1 
Anti-Siphon T\lpt 1 Ruidtntf•l Applio1tlon 

ANSI 

A112.1.7-1976 

Nont 

ASTM FS OTHER 

Nont Nont BSR/ASSE 1020~1 

fiont Non. *ASSE 1025-+978 

Misctll~ntous and lnshllatton Standards 

~~,~~~~~~~~~~~~--------------N~--------------N~--------------N~--------------~~~~~~~~ 
Arrutors 1 Y•t•r H•mmtr A112.26.2-1969 Nont Nont ASS£ 1010-1'76-i ~ 

(R-1975) 

B•llc:ocks, V1ttr Clostt, Flush Tank Nont Nont Nont *ASSE 1002-lm ~ 

En~mtl1 Coal-Tar (Prottotln Cntlng) Nont Non• Non. *AWVA C203-79 

*A\'/"i/A C210-79 

Chlorinlttd Polytthyl•n• (CPE) Shttti09 for 

Concultd \'attr Conta1nmtot J1tmbnnt Nont D 4068-81 Nont tlont 

Cl1mps 1 Host Non• Nont \v'\'t'-C-4408 (•)-~969 tlont 

Cutlng 1 P1lt 1 Epoxy 1 Fuston Bond Non. Nont Nont · *AW\'t'A C2U-79 

Coating, Pipt, Thtrmoplutio Ruin or 

Thtrmontting, Epox11 Non. tlont L -C530B-+97D Non• 

Conntctor, 'w'1ter, flotxiblt Cop~r Nl)nt Nont Nont IAPNO PS-14-81 

Copptr 1 Shttt and Strip for Building Construotion Nont 8370-77 Nont Nont 

Clay Pipe 1 lnitalhtion A106.2-1977 t Cl2-77 Non• Non• 

Cb~a~ Pipt 1 luting A 1 06.5-1978 * C301-78i Nont Nont 

Dr~ir., Floor A112.2.1-1,68 tfont Nont Nont 

(R1974) 

Or•tn for Prthbrlcattd •nd Prteut Sho'W'trs Nont l'lont Nont IAPf-10 PS-4-77 



TABLE 62-03-03.1 
STAHDARDS FOR APPROVED PLUMBI•ID MATERIALS AND EQUIPMENT 

DESCRIPTION ANSI ASTH FS OTHER 

Dnlin 1 Roof A112.21 .2-1971 Nont Non• Nont 

lnterc•ptors 1 Grtut Nont Nont Nont PDI 0 101 , 
Ltboratory Faucet Va~uum Brttktrs H2nt t!2Jll llio.t AW 1035-91 

lud 1 Shttt 1 Gradt A Nont Nont QQ-L-201 f (2);.970 Nont 

lnsttllttlon of Thtrmop1ut1o Pfpt and Corrugattd 

Tubing In Stptlo Tank lt~ch fitlds Nont F491-76 (1981) Nont Nont 

Plut;~S 1 Mttallic Clunout A112 .36.2-19~ Nont ri(IOt' Nont 

Relitf Ytlvts 1 Automtttc Z21.22-1979 Nont Nont Nont 

Roicomtndtd Practlct for Making Solvtnt 

Ctmtnttd Joints with Polyvinyl Chlortdt 

(PVC) Plutio Ptpt and fittings Nont * D285,-78 Nont Nont 

w Rtducing Valvts, \'l'attr Prtssurt for 
w 

A112.26.2-1975 Nont Nont BSR/ ASSE 1 003·+981 ....... Domutic V•t•r SuppliJ S&Jsttm 

IAPMO PS-15-71 

S.tft Handling of ~.olvtnt Ctmtnts Ustd for 

Joining Thtrmoplutic Pl't and fittings Nont F402-80 tlont tlont 

So ldtr 1 Soft Nont f'lont QQ-S-571 d- '-~3 Nont 

Stptic Tank, mttal 1 bitumlnous-coattd A162.1-1970 Nont None Ul70-+-974 

Stptic Tank, Stet I Nont Nont tlont CSI77-62 

T .tpt, Plpt Coitil'), PrusiTt Senslttn 
Po lytthr~ lint Nont Non• L-T-0075 (1)-J.i-66 Nont 

T tt, Civtrsion and T"'ln 'Wutt Elbow Nont Nont No not IAPNO PS-9-77 

Thtrmoplutio Acc:tuiblt 1nd Rtplac~ablt 

Plastic Tube ind Tubul.- fitting$ N')rrt * F409-81 Non. NSF 14 
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TABLE 62-03-03.1 

STAUDAROS fOR APPROVED PlUMBING MATERIALS AND EQUIPMENT 

DESCRIPTION 

Undtrground lnst•llltlon of fltxlblt 

ThtrmopluUc Sewer Pipt 

llndtrground lnstillltion of Thtrmoplutio 

Prtssun Piping 

Tr•p Sul Prlrntr Vilvu 1 'w'tttr Dlstr!tlutlon Typ~ 

VilVt, 81ckw1ttr 

V•lvt 1 Dnln 1 \1ittr Hnttr 

ANSI 

Nont 

Nont 

Nont 

A112.14.1-1975 

Nont 

ASTM 

* 1>2321-741 
(1980) , 

• 02774-72 (78) 

Nont 

Nont 

tlont 

fS 

Non• 

Nont 

Nont 

Nont 

Nont 

OTHER 

Nont 

Nont 

* ASSE ·HH-&-t-9-1~ 

1044-8£, 

IAPI10 PS-8-77 

CSA 8181.1 

CSABIS!.~ 

ASSE 1005-1~ ~ 

Note : Standud~ on materiels do no Imply th~t the~e moteri31s m3y be used fore specific service. Materloh sh~ll be used to conform 'w'ith the ~cope 
of the ~tondard~ 1hted. 

Note : • stondud e1~ Hsted by ANSI. 

tlote : ** pot~ble ""!iter OP.P.11cettoo for ~IU~ 

Uote; *** K, Lend t'l COP.P.er tublM ore only..MU.no~P.teble for potable woter UP.licotlon. 

No)te : :t + Al1 provhlon~ 1 n this stendud concern! ng potable 'Neter oppllcetloo~ sMll be m~nd11tory to e~3ure comp1111nce vlth this C01je. 



62-03-04-02. Type~ of joints for piping materials. 

1. Caulked. 
. 

a. Cast iron soil pipe. Every lead caulked joint for cast 
iron hub and spigot soil pipe shall be firmly packed with 
oakum or hemp and filled with molten lead not less than 
one inch [2.54 centimeters] deep and not to extend more 
than one-eighth inch [3.18 millimeters] below the rim of 
the hub. No paint, varnish, or other coatings shall be 
permitted on the jointing material until after the joint 
has been tested and approved. Lead shall be run in one 
pouring and shall be caulked tight. 

b. Cast iron water pipe. Every lead caulked joint for cast 
iron bell and spigot water pipe shall be firmly packed 
with clean, sound asbestos rope or treated paper rope. 
The remaining space in the hub shall be filled with molten 
lead according to the following schedule: 

Pipe Size 

Up to twenty inches 
Twenty-four, thirty, 

thirty-six inches 
Larger than thirty-six 

inches 

Depth of Lead 

Two and one-fourth inches 

Two and one-half inches 

Three inches 

Lead shall be run in one pouring and shall be caulked 
tight. 

2. Threaded. Every threaded joint shall conform to the American 
National Taper Pipe Thread, ANSI B2.1-1960. All burrs shall 
be removed. Pipe ends shall be reamed or filed out to size of 
bore, and all chips shall be removed. Pipe joint compound 
shall be used only on male threads. 

3. Wiped. Every joint in lead pipe or fittings, or between lead 
pipe or fittings and brass or copper pipe, ferrules, solder 
nipples, or traps, shall be full-wiped joints. Wiped joints 
shall have an exposed surface on each side of a joint not less 
than three-fourths inch [19.05 millimeters] and at least as 
thick as the material being jointed. Wall or floor flange 
lead-wiped joints shall be made by using a lead ring or flange 
placed behind the joints at wall or floor. Joints between 
lead pipe and cast iron, steel, or wrought iron shall be made 
by means of a caulking ferrule, soldering nipple, or bushing. 

4. Soldered. Joints in copper tubing shall be made by the 
appropriate use of approved brass or copper fittings. The 
surface to be joined by soldering shall be cleaned bright by 
manual or mechanical means. The joints shall be properly 
fluxed with an approved noncorrosive paste type flux and made 
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up with approved solder. Joints for potable water used in 
copper, brass, or wrought copper fittings must be made with a 
solder and flux containing not more than 0.2 percent lead. 
Soldered joints shall not be used for tube installed 
underground. 

5. Flared. Every flared joint for annealed-temper copper water 
tube shall be made with fittings meeting approved standards . 
The tube shall be reamed and then expanded with a proper 
flaring tool. 

6. Hot pouted. Hot pouted compound -for day OT colicxete ~ 
p-±p-e o-r otiTer mate x ial s 'StnrH tTOt b-e wat-er ab sox bent and when 
pouted against a dry suxface 'StnrH tnrve a b-ond o-f tTOt ~ 

than on-e hundxed pounds [45.36 kilogxams] p-er squaxe -±neh 
~ squaze cenlimetets] i:n sheax. lrH- sutfaces o-f t+re jo±nt 

'StnrH b-e cleaned and dr±ed befoxe poaxing. H wet saxfaces 
are unavoidable, a suitable px:unex "Stn!rH- b-e applied . Th1!'! 
co111pound 'StnrH tTOt soften safficiently t-o destxoy t+re 
effectiveness o-f t+re jo±nt when subjected t-o a tempexatuxe o-f 
on-e hundxed ~ degxees Fahxe11heit [71 .11 degxees Celsias] 
JT0'1:" b-e soluble ±n any o-f t+re wast-e caxxied by t+re dxainage 
system . Appxo.<illlately twenty five pexcent o-f t+re jo±nt spaee 

at t+re ba-s-e o-f t+re socket 'StnrH b-e filled w-ith jut-e OT ~ 

A p o ax ing co 11 ax , rope-; OT otiTer de v ice 'StraH b-e ll"S'e"Cl t-o troTd 
t+re hot compoand dating pouting. E-aeh jo±nt 'StraH b-e pouted 
±n on-e opexatio11 tmt-i± t+re jo±nt ±s filled. Joints 'StraH tTOt 
b-e tested tmt-i± on-e m:mr aft-er pouting. 

77 Precast. Every precast collar shall be formed in both the 
spigot and bell of the pipe in advance of use. Collar 
surfaces shall be conical with side slopes of three degrees 
with the axis of the pipe and the length shall be equal to the 
depth of the socket . Prior to making joint contact , surfaces 
shall be cleaned and coated with solvents and adhesives as 
recommended in the standard . When the spigot end is inserted 
in the collar, it shall bind before contacting the base of the 
socket. Material shall be inert and resistant to both acids 
and alkalies . 

57 7. Brazed joints and extracted mechanical joints. 

a. Brazed joints must be made by first cleaning the surface 
to be joined down to the base metal, applying f l ux 
approved for such joints and for the filler metal to be 
used , and making the joint by heating to a temperature 
sufficient to melt the approved brazing filler metal on 
contact . 

b . An extracted mechanical joint may be made in copper tube. 
It must be produced with an appropriate tool and joined by 
brazing . To prevent the branch tube from being inserted 
beyond the depth of the extracted joint, depth stops must 
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be provided. The brazed joint must be made according to 
subdivision a. 

97 8. Cement. Except for repairs and connections to existing lines 
constructed with such joints, cement mortar joints are 
prohibited. Where permitted, cement mortar joints shall be 
made in the following manner: A layer of jute or hemp shall 
be inserted into the base of the annular joint space and 
packed tightly to prevent mortar from entering the interior of 
the pipe or fitting. Not more than twenty-five percent of the 
annular space shall be used for jute or hemp. The remaining 
space shall be filled in one continuous operation with a 
thoroughly mixed mortar composed of one part cement and two 
parts sand, with only sufficient water to make the mixture 
workable by hand. Additional mortar of the same composition 
shall then be applied to form a one to one slope with the 
barrel of the pipe. The bell or hub of the pipe shall be left 
exposed and when necessary the interior of the pipe shall be 
swabbed to remove any mortar or other material which may have 
found its way into such pipe. 

+&7 9. Burned lead (welded). Every burned (welded) joint shall be 
made in such manner that the two or more sections to be joined 
shall be uniformly fused together into one continuous piece. 
The thickness of the weld shall be at least as thick as the 
lead being joined. 

+T7 10. Mechanical (flexible or slip joint). 

a. Asbestos cement p±pe-:- ~ j-o-±nt -in asbestos cement p-±p-e 
'S1ntH he Tl!1rde rith a s 1 e e v e co up 1 it tg c-f th-e "S'a1lre' 

composition as th-e p-±p-e or an approved Jnatez ial meeting 
thes-e standazds, sealed rith zubbez rings except that 
asbestos cement pezfozated p-±p-e 'S1ntH he Tl!1rde rith a 
sleeve coupling wh-±dt f'-±t-s OTt th-e spigot end c-f th-e p±pe-:-

b7 Cast iron pipe. 

(1) Mechanical joint. 
iron pipe shall be 
ring gasket, and 
bolts . 

Every mechanical joint in cast 
made with a flanged collar, rubber 
appropriate number of securing 

(2) Hubless pipe. Joints for hubless cast iron soil pipe 
and fittings shall be made with an approved 
elastomeric sealing sleeve and stainless steel clamp, 
clamping screw, and housing. 

(3) Bell and spigot pipe. Joints for bell and spigot 
cast iron soil pipe and fittings may be made by 
caulking with lead and oakum or by use of a 
compression gasket that is compressed when the spigot 
is inserted into the hub of the pipe. 
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C7 b. Clay pipe . Flexible joints between lengths of clay pipe 
may be made using approved resilient materials both on the 
spigot end and in the bell end of the pipe. 

d-. c . Concrete pipe. Flexible joints between lengths of 
concrete pipe may be made using approved elastomeric 
materials both on the spigot end and in the bell end of 
the pipe . For plain end pipe, see American society for 
testing and materials C-594; for bell and spigot, see 
American society for testing and materials C-425. 

+t7 11. Tapered couplings . Every joint in bituminized fiber pipe 
shall be made with tapered type couplings of the same material 
as the pipe . Joints between bituminized fiber pipe and metal 
pipe shall be made by means of an adapter coupling caulked as 
required in subsection 1. 

+-3-:- \ielded joints. Joints to be welded 'Sind± be ptepated by 
appt o~ed pt ocedute, cleaned -fre-e from paint, O'rl-; rttSt-; scale, 
'O'L" othe-r objectionable matetial and welded by weldets who 
qualify accotding to section 6 '0'[ the C"'"de -f-or ptessute 
piping, Ametican national standatds institute 831.11955 , ri'Ht 
addenda 831 .1a 1965 . 

4+.- 12. Plastic. 

a. Every joint in plastic piping shall be made with approved 
fittings by either solvent welded solvent-cemented or 
fusion welded heat-joined connections, approved 
elastomeric gaskets , metal clamps and screws of 
corrosion-resistant materials, approved insert fittings~ 
approved mechanical fittings, or threaded joints according 
to approved standards . The commingling of 
acrylonitrile-butadiene-styrene and polyvinyl chloride 
material is prohibited . 

b . An approved purple color primer and solvent cement not 
purple in color shall be used in joining P.V.C. pipe and 
fitt i ngs . Solvent we±U Solvent-cemented plastic joints 
may not be installed when the temperature in the 
installation area is less than forty degrees Fahrenheit 
[4.4 degrees Celsius] or more than ninety degrees 
Fahrenheit [32 . 22 degrees Celsius] . 

+57 13 . Slip. Every slip joint shall be made using approved packing 
or gasket material, or approved ground joint brass compression 
rings. Ground joint brass connections which allow adjustment 
of tub i ng but provide a rigid joint when made up shall not be 
considered as slip joints. 

+67 14. Expansion. Every expansion joint shall be of approved type 
and its material shall conform with the type of piping in 
wh i ch it is installed . 
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~ 15. Split couplings. Couplings made in two or more parts and 
designed for use with plain end or grooved pipe or approved 
fittings and with compression gaskets may be used for hot and 
cold water piping and conductors and leaders. Each 
manufacturer must have the manufacturer's complete joining 
assembly approved for the intended use by one of the 
organizations listed in chapter 62-03-03 or by the 
administrative authority. 

History: Amended effective April 1, 1984; July 1, 1985; January 1, 
1988; December 1, 1988; October 1, 1989. 
General Authority: NOCC 43-18-09 
Law Implemented: NOCC 43-18-09 

62-03-04-03. Types of joints between different piping materials . 

1. Vitrified clay to other material. Every joint between 
vitrified clay and other piping materials should be specially 
formed to vitrified clay and resilient material to meet the 
test conditions of American society for testing and materials 
C-425. All adapters must meet requirements of positive 
jointing and smooth flow line. 

2. Asbestos cement p-ipe t-o 'O'the-r materials. 

a-:- To meta± ~ Joints between asbestos cement p-ipe mTd 
meta± ~ stnrl± be 1lta'de by nre1nTS o-f an adapter co ttp 1 it tg 
cattlked 1!l"S reqnited ±n sttbsection + o-f section 62 93 9-'i 92 
or by nre1nTS o-f an acceptable prefabricated sealing ring or 
sleeve 1!l"S specifically approved by ttre administrative 
an thor ity. 

h-:- To el-ay or concrete ~ Joints between asbestos cement 
p-ipe mTd el-ay c 01 tc r e t e p-ipe stnrl± be 1lta'de by nre1nTS o-f an 
adapter conpling ttS"±ng approved rttbber or elastomeric 
r-ings or by a preformed bitnminotts ring 1!l"S approved by ttre 
adminislzative aulhozity. 

e-:- !f-o plastic ~ Joints between asbestos cement p-ipe mTd 
plastic p-ipe stnrl± be 1lta'de by nre1nTS o-f an adapter conpling 
w-ith approved rttbber or elastomeric r-ings or w±th an 
approved elastomeric sealing sleeve mTd stainless rl-e-e-1-
clamp, clamping sczew, mTd housing. 

~ Cast iron to vitrified clay. Every joint between cast iron 
piping and vitrified clay piping shall be made either of hot 
poured bitumastic compound or by a preformed elastomeric ring . 
This ring shall, after ramming, completely fill the annu l ar 
space between the cast iron spigot and the vitrified clay hub . 
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~ 3. Threaded pipe to cast iron. Every joint between wrought iron, 
steel, or brass, and cast iron pipe shall be either caulked or 
threaded or shall be made with approved adapter fittings. 

57 4. Lead to cast iron, wrought iron, or steel. Every joint 
between lead and cast iron, wrought iron, or steel pipe shall 
be made by means of wiped joints to a caulking ferrule, 
soldering nipple, bushing, or by means of a mechanical 
adapter. 

~ 5. Cast iron to copper tube. Every joint between cast iron and 
copper tube shall be made by using an approved brass or copper 
caulking ferrule and properly soldering the copper tube to the 
ferrule. 

T7 6. Copper tube to threaded pipe joints. Every joint from copper 
tube to threaded pipe shall be made by the use of brass or 
copper converter fittings. The joint between the copper pipe 
and the fitting shall be properly soldered, and the connection 
between the threaded pipe and the fitting shall be made with a 
standard pipe size screw joint. 

&7 7. Special joints for drainage p1p1ng. Different types of 
drainage piping materials shall be jointed either by adapter 
fittings or by means of an acceptable prefabricated sealing 
ring or sleeve as specifically approved by the administrative 
authority. 

97 8. Acrylonitrile-butadiene-styrene or polyvinyl plastic drainage, 
waste, and venting to other material. 

a. Threaded joints. Acrylonitrile-butadiene-styrene or 
polyvinyl drainage, waste, and venting joints when 
threaded shall use the proper male or female threaded 
adapter. Use only approved thread tape or lubricant seal 
or other approved material as recommended by the 
manufacturer. 

Threaded joints shall not be overtightened. After hand 
tightening the joint, one-half to one full turn with a 
strap wrench will be sufficient. 

b. Cast iron hub joints. Joints may be made by caulking with 
lead and oakum or by use of a compression gasket that is 
compressed when the plastic pipe is inserted into the cast 
iron hub end of the pipe. No adapters are required for 
this connection. 

c. Cast iron spigot ends or schedule 40 steel pipe-copper 
drainage, waste, and venting tube. Joints where the 
outside diameter of the two pipes or fittings to be joined 
are the same may be joined with an approved elastomeric 
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sealing sleeve and stainless steel cl amp, clamping screw, 
and housing. 

History: Amended effective October 1, 1989 . 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-03-04-04. Connections between drainage 
fixtures. E-very connection bebieen dtainage p-±pe-s 
~ outlet Setvice sinks, pedestal atinals, 

p1p1ng and certain 
and ~ closets , 
and eatthenwate trap 

s t attdat ds , OT any 'Other fix tat e with fl-o-or oat let sind± be !'ITa'de by lft"e1m'S 

o-f btass, wtought coppet, hatd lead, OT ±ron OT plastic flanges , 
caulked, soldeted, OT sctewed t"O the dtainage ~ The comtection 
sind± be bolted , with an appto11ed gasket OT washet OT s"'tting compound 
between the eatlhenwate and the connection. The fl-o-or flange sind± be 
fastened t"O a shuctutally firm ba-s-e-:- The tt'S"e o-f connnetcial putty OT 

plastet ±s ptohibiled. 

1 . Every connection between drainage piping and floor outlet 
plumbing fixtures must be made by means of an approved flange 
which is attached to the drainage piping in accordance with 
the provisions of this chapter. The floor flange must be set 
on and securely anchored to the building structure. 

2. Every connection between drainage piping, and wall hung water 
closets must be made by means of an approved extension nipple 
or horn adapter . 

3. Th e connection must be bo lted to the flange or carrier using 
corrosion-resistant bolts, screws , or assemblies recommended 
by the manufacturer. 

History: Amended effective October 1, 1989 . 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-03-04-05. Waterproofing of openings. Joints at the roof, 
around vent pipes, shall be made watertight by the use of~ coppet. 
aluminum , plastic , OT 'Other apptoved flashing OT flashing material . 
Exterior wall open ings shall be made watertight. 

History: Amended effect ive October 1, 1989. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-03-05-03. Size of fixture traps. Fixture trap size (nomina l 
diameter) shall be sufficient to drain the fixture rapidly and in no 
case less than given in the table contained in this section. No trap 
shall be large r than the dra i nage pipe into wh ich it discharges . 
Integral traps shall conform to appropr i ate standards. 
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SIZE OF NONINTEGRAL TRAPS FOR DIFFERENT 
TYPE PLUMBING FIXTURES 

Plumbing Fixture 

Bathtub (with or without overhead shower) 
Bidet 
Clothes washer 
Combination sink and wash (laundry) tray 
Combination sink and wash (laundry) tray 

with food-waste grinder unit 
Combination kitchen sink, domestic, dishwasher, 

and food-waste grinder 
Dental unit or cuspidor 
Dental lavatory 
Drinking fountain 
Dishwasher, commercial 
Dishwasher, domestic (nonintegral trap) 
Floor drain 
Food-waste grinder 
Kitchen sink, domestic, with food-waste 

grinder unit 
Kitchen sink, domestic 
Kitchen sink, domestic, with dishwasher 
Lavatory, common 
Lavatory (barber shop, beauty parlor, or 

surgeon's) 
Lavatory, multiple type (wash fountain or 

wash sink) 
Laundry tray (1 or 2 compartments) 
Shower stall or drain 
Sink (surgeon's) 
Sink (flushing rim type, flush valve supplied) 
Sink (service type with floor outlet trap 

standard) 
Sink (service trap with P trap) 
Sink, commercial (pot, scullery, or similar type) 
Sink, commercial (with food grinder unit) 

Trap size 
in inches 

1-1/2 
1-1/4 
2 
1-1/2 

1-1/2 * 

r 1-1/2 * 
1-1/4 
1-1/4 
1-1/4 
2 
1-1/2 
2 
1-1/2 

1-1/2 
1-1/2 
1-1/2 
1-1/4 

1-1/2 

1-1/2 
1-1/2 
2 
1-1/2 
3 

3 
2 
2 
2 

* Separate trap required for wash tray and separate trap required 
for sink compartment with food-waste grinder unit. 

History: Amended effective October 1, 1989. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-03-05-04. General requirements for traps. 

1. Design of traps. Fixture traps shall be self-scouring and 
shall have no interior partitions except where such traps are 
integral with the fixture. Slip joints or couplings may be 
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used on the trap inlet or within the trap seal of the trap if 
a metal-to-metal ground joint is used. 

Each trap, except that for an interceptor or similar device, 
shall be self-cleaning. Traps for bathtubs, showers, 
lavatories, sinks, laundry tubs, floor drains, hoppers, 
urinals, drinking fountains, dental units, and similar 
fixtures shall be of standard design and weight and shall be 
of lead, cast iron, cast brass, or other approved materials. 
An exposed and readily accessible drawn brass tubing trap, not 
less than Brown and Sharpe seventeen-gauge [.045 inches - 1.14 
millimeters] may be used on fixtures discharging domestic 
sewage but shall exclude urinals. Each tubing trap shall have 
the gauge of the tubing in addition to the manufacturer's name 
stamped legible in the metal of the trap. Every trap shall 
have a smooth and uniform interior waterway. 

2. Trap seals. Each fixture trap shall have a liquid seal of not 
less than two inches [5.08 centimeters] and not more than four 
inches [10.16 centimeters], except where for special 
conditions, a deeper seal may be required by the 
administrative authority. This requirement does not apply to 
interceptors. 

3. Trap setting and protection. Traps shall be set level with 
respect to their water seals and, where necessary, shall be 
protected from freezing. 

4. Building traps. Building (house) traps shall not be installed 
except where required by the administrative authority. Each 
building trap when installed shall be provided with a cleanout 
and with a relieving vent or fresh air intake on the inlet 
side of the trap which need not be larger than one-half the 
diameter of the drain to which it connects. Such relieving 
vent or fresh air intake shall be carried above grade and 
terminate in a screened outlet located outside the building. 

5. Prohibited traps. The following type traps are prohibited: 

a. Traps which depend upon moving parts to maintain their 
seal. 

b. Bell traps. 

c. Crown vented traps. 

d. Separate fixture traps which depend on interior partitions 
for their seal. 

e. "S" traps. 
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f. Drum traps. fta±r iutexceptors, pxecioas lll'e"t--!ri: 
intexceptoxs, tmd sindlax appax tenances sttai± be petJnil::ted 
B'S J)'e't' ~ sections t:rf t+t±s axticle. 

Note: Hair interceptors, precious metal interceptors, and similar 
appurtenances shall be permitted as per other sections of 
this article. 

History: Amended effective July 1, 1985; October 1, 1989. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-03-05-04.1. Acid-resisting traps. Where a vitrified-clay or 
other brittleware, acid-resisting trap is installed underground, it must 
be embedded in concrete extending six inches [15.24 centimeters] beyond 
the bottom and sides of the trap. 

History: Effective October 1, 1989. 
General Authority: . NDCC 43:_~ 
Law Implemented: NDCC 43-18~. 

62-03-05-05. Drainage pipe cleanouts. 

1. Location. Cleanouts shall be not more than seventy-five feet 
[22.86 meters] apart in horizontal drainage lines of four 
inch [10.16 centimeter] nominal diameter or less and not more 
than one hundred feet [30.48 meters] apart for larger pipes. 

2. Underground drainage. Cleanouts, when installed on an 
underground drain, shall be extended vertically to or above 
the finished grade level or the cleanout may be extended 
outside the building when found necessary by the 
administrative authority. 

3. Change of direction. Cleanouts shall be installed at each 
change of direction of the drainage system greater than 
forty-five degrees, except no more than one shall be required 
in every forty feet [12.19 meters] of run. 

4. Concealed piping. Cleanouts on concealed piping shall be 
extended through and terminate flush with the finished wall or 
floor; or pits or chases may be left in the wall or floor, 
provided they are of sufficient size to permit removal of the 
cleanout plug and proper cleaning of the system. 

5. Base of stacks. 

a. A cleanout shall be provided at or near the foot of each 
vertical waste or soil stack. For buildings with a floor 
slab, or with less than eighteen-inch [45.72-centimeter] 
crawl space under the floor or where a stack cleanout is 
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not easily accessible, the following shall be provided in 
lieu of a cleanout at the base of the stack. The building 
drain shall be extended to the outside of the building and 
terminated in an accessible cleanout or an accessible 
cleanout may be installed in the building drain downstream 
from the stack not more than three feet [91.44 
centimeters] outside the building wall. 

b. Rain leaders and conductors connected to a building storm 
sewer shall have a cleanout installed at the base of the 
outside leader or inside conductor before it connects to 
the horizontal drain. 

6 . Building drain and building sewer junction . There shall be a 
cleanout near the junction of the building drain and building 
sewer. This cleanout may be either inside or outside the 
building wall provided it is brought up to finish grade or to 
the basement floor level. 

7. Direction of flow. Every cleanout shall be installed so that 
the cleanout opens in the direction of the flow of the 
drainage line or at right angles thereto. 

8. Connections to cleanouts prohibited. Cleanout openings shall 
not be used for the installation of new fixtures or floor 
drains except where approved in writing by the administrative 
authority and where another cleanout of equal access and 
capacity is provided. 

9. Cleanout size. Cleanouts shall be of the same nominal size as 
the pipes up to four inches [10.16 centimeters] and not less 
than four inches [10.16 centimeters] for larger piping~ 
six inches [15.24 centimeters], and not less than six inches 
[15.24 centimeters] for larger piping. 

10. Manholes for large pipes. For underground p1p1ng over ten 
inches [25.4 centimeters], manholes shall be provided and 
located at every change of size, alignment, grade, or 
elevation and at intervals of not more than three hundred feet 
[91.44 meters] except when total length is less than one 
hundred fifty feet [45.72 meters] cleanouts may be provided by 
seventy-five-foot [22.86-meter] intervals. Manholes shall 
conform to current standards or as approved by the 
administrative authority. 

11. Cleanout clearances. Cleanouts on three-inch 
[7.62-centimeter] or larger pipes shall be so installed that 
there is a clearance of not less than eighteen inches [45.72 
centimeters] for the purpose of redding. Cleanouts smaller 
than three inches [7.62 centimeters] shall be so installed 
that there is a twelve-inch [30.48-centimeter] clearance for 
redding. 
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12. Cleanouts to be kept uncovered. Cleanout plugs shall not be 
covered with cement, plaster, or any other permanent finishing 
material. Where it is necessary to conceal a cleanout plug, a 
covering plate or access door shall be provided which will 
permit ready access to the plug. 

13. Cleanout equivalent. Where the piping is concealed, a fixture 
trap or a fixture with integral trap, readily removable 
without disturbing concealed roughing work, may be accepted as 
a cleanout equivalent. 

History: Amended effective October 1, 1989. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-03-05-06. Acid-resisting traps. Where a ~itrified clay ~ 
ottrer br ittleware, acid resisting trap ±s installed tmdergronnd, i:t 
'S'haH be embedded ±n coucrete extending s-ix inches [15.2't centimeters] 
beyond the bottom and 'S±de-s 'rTf the trap Repealed effective October 1, 
1989. 

General Authority: NBS€ tt3 18 69 
Law Implemented: NBee 43 18 69 

62-03-06-02. Grease interceptors. 

1. Commercial buildings. A grease interceptor sha 11 not be 
required in restaurants, hotel kitchens, bars, factory 
cafeterias or restaurants, clubs, or other similar 
establishments (except in special cases as may be determined 
by the administrative authority). 

Food-waste grinders shall not discharge to the building 
drainage system through a grease interceptor. 

2. Water-cooled grease interceptors. The installation of water
cooled grease interceptors shall be prohibited. 

3. Grease interceptors capacity. Grease interceptors, if 
installed, shall have a greas~ retention capacity of not less 
than two pounds [90.72 centigrams] for each gallon [3.79 
liters] per minute. 

Grease Interceptor Capacity 
Total Number Maximum Rate of Flow 
of Fixtures per Minute, Gallons 

1 20 
2 25 
3 35 
4 50 

350 

Grease Retention 
Capacity Pounds 

40 
50 
70 

100 



Note: Multiple compartments sinks may be considered one 
fixture. 

4. Rate of flow controls. Grease interceptors shall be equipped 
with devices to control the rate of waterflow through the 
interceptors so that it does not exceed the rated flow of the 
interceptors. 

5. Interceptors not required. A grease interceptor 
required for individual dwelling units or any private 
quarters. 

is not 
living 

6. Trap equivalent. Each fixture discharging into a grease 
interceptor must be individually trapped and vented in an 
approved manner. An approved type grease interceptor may be 
used as a fixture trap for a single fixture when the 
horizontal distance between the fixture outlet and the grease 
interceptor does not exceed four feet [1.22 meters] and the 
vertical tailpipe or drain does not exceed two and one-half 
feet [.762 millim~ters]. 

History: Amended effective October 1, 1989. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-03-07-09 . Flushing devices for water closets and urinals. 

1. Flushing devices required. Each water closet, urinal, clinic 
sink, or other plumbing fixture which depends on trap 
siphonage to discharge its waste contents to the drainage 
system to which it is connected shall be provided with a 
flushometer valve, ~ flushometer tank, gravity flush tank, 
or similar device designed and installed so as to supply water 
in sufficient quantity and rate of flow to flush to the sewer 
the contents of the fixture to which it is connected to 
cleanse the fixture and refill the fixture trap. 

2. Separate for each fixture. A flushing device shall serve only 
one fixture except that when otherwise approved by the 
administrative authority a single flush tank may be used to 
flush more than one urinal prov i ded that the flushing cycle is 
controlled automatically and that each urinal or section 
thereof is thoroughly flushed. 

3. Flushometer valves. Flushometers shall be installed so that 
they will be readily accessible for repair. Flushometer 
valves shall not be used where the water pressure is 
insufficient to properly operate them. When the valve is 
operated, it shall complete the cycle of operation 
automatically, opening fully and closing positively under the 
waterline pressure . Each flushometer shall be provided with a 
means for regulating the flow through it. 
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4. Water supply for flush tanks. An adequate quantity of water 
shall be provided to flush and clean the fixture served. The 
water supply to flush tanks equipped for manual flushing shall 
be controlled by a float valve or other automatic device 
designed to refill the tank after each discharge and to 
completely shut off the water flow to the tank when the tank 
is filled to operational capacity. Water closets having any 
portion of the tank below the flood level rim of the closet 
bowl shall have a ball cock installed within a sheath or in a 
separate and isolated compartment of the tank, both to have 
tattletales to discharge onto the floor in case of failure. 
Provision shall be made to automatically supply water to the 
fixture so as to refill the trap seal after each flushing. 
The water supply to flush tanks equipped for automatic 
flushing shall be controlled by a suitable timing device. 

5. Flush valves in flush tanks. Flush valves seats in tanks for 
flushing water closets shall be at least one inch [2.54 
centimeters] above the flood level rim of the bowl connected 
thereto, except in approved water closet and flush tank 
combinations designed so that when the tank is flushed and the 
fixture is clogged or partially clogged, the flush valve will 
close tightly so that water will not spill continuously over 
the rim of the bowl or backflow from the bowl to the tank. 

6. Overflows in flush tanks. Flush tanks shall be provided with 
overflows discharging to the water closet or urinal connected 
thereto and of sufficient size to prevent flooding the tank at 
the maximum rate at which the tanks are supplied with water. 

History: Amended effective October 1, 1989. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-03-07-12. Bathtubs. 

1. Bathtubs must have waste outlets and overflows at least one 
and one-half inches [38.1 millimeters] in diameter and the 
waste outlet must be equipped with a suitable stopper located 
at the tub outlet. 

2. Bathtubs with overhead showers in buildings other than single 
dwelling units must have nonslip bottom surfaces. 

3. Whirlpool bathtubs. 

a. Access panel or door of sufficient size must be installed 
to provide access to the pump for repair or replacement, 
or both. 

b. The circulation pump must be accessibly located above the 
crown weir of the trap. The pump drain line must be 
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properly sloped to drain the voulte after fixture use. 
Circulation piping must be installed to be self-draining. 

History: Amended effective July 1, 1985; October 1, 1989. 
General Authority: NOCC 43-18-09 
law Implemented: NOCC 43-18-09 

62-03-07-16. Floor drains. 

1. Floor drain trap and strainer. Floor drains shall have a 
minimum water seal of three inches [7.62 centimeters] and 
shall be provided with removable strainers. The open area of 
strainer shall be at least two-thirds of the cross-section 
area of the drain line to which it connects. Floor drain trap 
seals subject to evaporation shall have a water seal of six 
inches [15.24 centimeters] or shall be fed from an approved 
plumbing fixture or by means of an approved automatic priming 
device or by any other arrangement that is approved by the 
administrative authority. 

2. Size of floor drains. Floor drains shall be of a size to 
serve efficiently the purpose for which it is intended. 
Minimum size trap is two inches [5.08 centimeters]. 

3. Floor drains required. Floor drains must be installed in 
public toilet rooms, commercial kitchens, and public laundry 
rooms of multifamily dwellings and commercial buildings. When 
in the opinion of the administrative authority, floor drains 
shall be installed in basements, utility rooms, co~tunexcial 
kitchens, food processing establishments, pnblic xeshooms, 
and in other locations where they may help promote the 
cleanliness of the building. Room floor must be pitched 
toward floor drain. Floor drains may not be installed in 
walk-in coolers or freezers. 

4. Basement floor drains. Basement floor drains shall not be 
less than two inches [5.08 centimeters] in size and shall be 
connected at least five feet [1.52 meters] from the base of 
any soil or waste stack unless vented. 

History: Amended effective November 1, 1979; October 1, 1989. 
General Authority: NDCC 43-18-09 
law Implemented: NDCC 43-18-09 

62-03-07-21. Automatic clothes washers. A water supply line to 
an automatic clothes washer shall be protected against backflow by the 
use of an airgap or backflow preventer. The discharge from such a 
machine shall be through an air break or airgap. (See section 
62-03-09-04(6).) 

History: Amended effective October 1, 1989. 
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General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-03-07-25. Facilities for the handicapped. 

1. In new constructed buildings and facilities 
public, toilet rooms shall be made accessible to, 
by, the physically handicapped. 

used by the 
and usable 

2. It is essential that an appropriate number (note 5) of toilet 
rooms, in accordance with the nature and use of a specific 
building or facility, be made accessible to, and usable by, 
the physically handicapped. 

3. Toilet rooms shall have space to allow traffic of individuals 
in wheelchairs. 

4. Toilet rooms shall have at least one toilet stall that: 

a. Is three feet [91.44 centimeters] wide. 

b. Is at least four feet eight inches [142.24 centimeters], 
preferably five feet [152.4 centimeters] deep. 

c. Has a door (where doors are used) that is thirty-two 
inches [81.28 centimeters] wide and swings out. 

d. Has handrails on each side, thirty-three inches [83.82 
centimeters] high and parallel to the floor, one and one
half inches [38.1 millimeters] in outside diameter, with 
one and one-half inches [38.1 millimeters] clearance 
between rail and wall, and fastened securely at ends and 
center. 

e. Has a water closet with the seat eighteen to twenty inches 
[45.72 to 50.8 centimeters] from the floor (standard 
height bowls with seat that raise bowl height are 
permissible). 

Note: The design and mounting of the water closet is of 
considerable importance. A wall-mounted water closet with 
a narrow understructure that recedes sharply is most 
desirable. If a floor-mounted water closet must be used, 
it should not have a front that is wide and perpendicular 
to the floor at the front of the seat. The bowl should be 
shallow at the front of the seat and turn backward more 
than downward to allow the individual in a wheelchair to 
get close to the water closet with the seat of the 
wheelchair. 

5. Toilet rooms shall have lavatories with narrow aprons, which 
when mounted at standard height are usable by individuals in 
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wheelchairs, or shall have 
particular designs demand, 
individuals in wheelchairs. 

lavatories mounted higher, when 
so that they are usable by 

Note: It is important 
under a lavatory be 
wheelchair individual 
oneself. 

that drainpipes and hot water pipes 
covered or insulated so that a 
without sensation will not burn 

6. Some mirrors and shelves shall be provided above lavatories at 
a height as low as possible and no higher than forty inches 
[101.6 centimeters] above the floor, measured from the top of 
the shelf and the bottom of the mirror. 

7. Toilet rooms for men shall have wall-mounted ur.inals with the 
opening of the basin nineteen inches [48.26 centimeters] from 
the floor. 

8. Toilet rooms shall have an appropriate number (note 5) of 
towel racks, towel dispensers, and other dispensers and 
disposal units mounted· no higher than forty inches [101.6 
centimeters] from the floor. 

9. Water fountains. An appropriate number (note 5) of water 
fountains or other water dispensing means shall be accessible 
to, and usable by, the physically disabled. 

10. Water fountains or coolers shall have up-front spouts and 
controls. 

11. Water fountains or coolers shall be hand-operated or hand-and
foot operated. (See also American Standard Specifications for 
Drinking Fountains, Z4.2-1942.) 

Note 1. Conventional floor-mounted water coolers can be 
serviceable to individuals in wheelchairs if a small fountain 
is mounted on the side of the cooler thirty inches [76.2 
centimeters] above the floor. 

Note 2. Wall-mounted, hand-operated coolers of the latest 
design, manufactured by many companies, can serve the able
bodied and the physically disabled equally well when the 
cooler is mounted with the basin thirty-six inches [91.44 
centimeters] from the floor. 

Note 3. Fully recessed water fountains are not recommended. 

Note 4. Water fountains should not be set into an alcove 
unless the alcove is wider than a wheelchair. 

Note 5. As used in this section, appropriate number means the 
number of a specific item that would be necessary, in accord 
with the purpose and function of a building or facility, to 
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accommodate individuals with specific disabilities in 
proportion to the anticipated number of individuals with 
disabilities who would use a particular building or facility. 

Example: Although these specifications shall apply to all 
buildings and facilities used by the public, the numerical 
need for a specific item would differ, for example, between a 
major transportation terminal, where many individuals with 
diverse disabilities would be continually coming and going, an 
office building or factory, where varying numbers of 
individuals with disabilities of varying manifestations (in 
many instances, very large numbers) might be employed or have 
reason for frequent visits, a school or church, where the 
number of individuals may be fixed and activities more 
definitive, and many other buildings and facilities dedicated 
to specific functions and purposes. 

Note. Disabilities are specific and where the individual has been 
properly evaluated and properly oriented and where architectural 
barriers have been eliminated, a specific disability does not constitute 
a handicap. It should be emphasized that more and more of those 
physically disabled are becoming participants, rather than spectators, 
in the fullest meaning of the word. 

History: Amended effective April 1, 1984. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 
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(DIAGRAMS AND CHARTS THAT FOLLOW CHAPTER 62-03-07) 
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w 
en 
U1 

Use Group or 
Type of Bldg. 

I. Assembly 

A. Assembly -
"Quiet or "Brief" 
includes churches, 
auditoriums, 
museums, theatres, 
waiting rooms, day 
rooms, libraries, and 
other similar uses. 

B. Assembly -
where food and 
drinks are served. 
Includes arenas, 
stadiums, ball parks, 
passenger terminals, 
convention halls and 
other similar uses. 

C. Assembly -
Restaurants, 
bars, and 
nightclubs where 
seating is provided. 

TABLE 62-03-07.1 
MINIMUM NUMBER OF PLUMBING FIXTURES 

Water Closets 
(Urinals - See Not(! _4} 

No. of No. of 
Persons Fixt~res 

1·50 1 
51-300 2 
each add'n 300 add 1 

1.100 
101-200 
201-400 
each add'n 300 

2 
3 
4 
add 1 

1 
2 
3 -
4 

1...,-25 
26-50_ 
51-100 
101-200 
each add 'n 200 add 1 

Lavatories 

1h no. 
of water 
closets 

'h no. 
of water 
closets 

1h no. 
of water 
closets 

Fountains 

1/1000 
people 

111000 
people 

Bathtubs 
or 
Showers Other 

1 service 
sink/floor 

Note 
Reference 

3,5, 8 

2, 3, 5, 8 

2, 3, 5, 8 



TABLE 62-03-07.1 
MINIMUM NUMBER OF PLUMBING FIXTURES 

Water Closets 
(Urinals - See Note 4) Bathtubs 

Use Group or No. of No. of or Note 
Type of Bldg. Persons Fixtures Lavatories Fountains Showers Other Reference 

D. Assembly - 1-40 I 112 no. 1/100 I shower/ 1 service 3, 5, 8 
Recreational each add 1 of water people 40 sink/floor 
facilities includes add'n 40 closets peo~le {where 
health spas, country applicable) 
clubs, public 
swimming pools 
and other similar 
uses. 

E. Assembly -
Schools, 
1. Preschool 1· 15 I 112 no. 1/100 - 1 service 3, 5, 8,10 

each add 1 of water people sink/floor 
w add'n 15 
0'\ 
0'\ 2. Elementary 1-25 I 112 no. 1/100 - I service 3, 5, 8, 10 

each add I of water people sink/floor 
add'n 25 closets 

3. Secondary 1-30 I 112 no. 1!100 - I service 3, 5, 8, 10 
each add 1 of water people sink/floor 
add'n 30 closets 

II. Workplaces 

A. Industrial/ 1-10 1 112 no. 1/100 I shower/ 1 service 3, 5, 8 
Service when a 11·25 2. of water people sink/floor sink/floor 
locker room is 26·50 3 closets when 
provided and used 51-75 4 exposed 
mainly at shift 76-100 5 to extreme· 
change. heat or skin 

contamination 
each 
add'n 50 add 1 



B. Employees - all 1-B 1 112 no. 1/100 - 1 service 3, 5, 8, 10 
occupancies except 9-40 2 of water people sink/floor 
industrial/service 41-75 3 closets 
such as in stores, 
shopping centers, each 
banks, office add'n 60 add 1 
buildings and light in-
dustrial/service uses 
without locker rooms. 

w 
Ill. Mercantile/Business 0'1 

"'-J 
A. Customers in 1-50 1 112 no. 1/1000 Require-

stores, shopping 51-300 2 of water people ments for 
centers, banks, closets fixtures 
office buildings each for custo· 
and carry-out add'n 300 add 1 mer may be 
food establishments met by fixture re-
where seating Is not quirements for 
provided. employees. No addi· 

tiona! fixtures are 
required if the 
employee facilities 
are available for 
customer uses. 2, 3, 
5, 6, 8 

IV. Dwelling Units 
A. Single - 1 1 - 1 1 kitchen sink 

laundry tray 
or 
1 auto/washer 
standpipe 



TABLE 62-03-07.1 
MINIMUM NUMBER OF PLUMBING FIXTURES 

Water Closets 
{Urinals - See Note 4} Bathtubs 

Use Group or No. of No. of or Note 
Type of Bldg. Persons Fixtures Lavatories Fountains Showers Other Reference 

B. Multiple - 1/unit 1/unit - - 1 kitchen 9 
sink/unit 
1 laundry 
tray, or 
auto/washer 
standpipe/1 0 
units 

C. Dormitories, 1-20 2 112 no. 11100 1-20 1 service 3, 9 
Boarding Houses of water people or people 2 sink/floor 

each closets }/floor fixtures, 1 laundry/ 
add'n 20 add 1 tray, or 

w each auto/washer 
0\ add'n 20· standpipe/ 00 

add 1 10 people 
D. Hotel/Motel - 1/unit 1/unit - 1/unit 1 service 

sink/floor 
V. Institutional 

A. Hospital 1·8 1 112 no. - 1/20 1 service 
patients of water patients sink/floor 

closets 
each 
add'n 8 add 1 

B. Hospital - Private - 1 
or semi·private rooms 



w 
0'1 
l.O 

C. Penal short term 1/cell or - 1/cell or - 1/6 1 service Water 

detention 1/• inmates - If• inmates inmates sink/floor closet and lavatory 
may be a combina· 
lion fixture. 

Long term 1/cell or - 1/15 inmates - 1115 1 service All showers and lav. 
correctional 1/8 inmates - 1/8 inmates inmats sink/floor in penal Institutions 

to have thermo· 
static control and 
timing devices 

NOTES: 
1. This table shall be used in the absence of local building code requirements. fire codes may also be consulted (or assembly values . 

for handicap requirements see local, state and national ordinances. Additional fixtures may be required where environmental condi· 
lions or special activities may be encountered. 

2. In food preparation areas, fixture requirements may be dictated by local health codes. 
3 . Whenever both sexes are present in approximately equal numbers, multiply the total census by 50 percent to determine the number 

of persons for each sex to be provided for. This regulation only applies when specific information, which would otherwise affect the 
fixture count, is not provided. 

4 . Not more than 50 percent or the required number or water closets may be urinals. 
5 . In buildings constructed with multiple floors, accessibility to the fixtures shall not exceed one vertical story. 
6 . fixtures (or public uses as required by this section may be met by providing a centrally located facility accessible to several stores. 

The maximum distance from entry to any store to this facility shall not exceed 500 feel. · 
7. In stores with floor area of 150 square feet or less, the requirements of this section to provide facilities for use by employees may be 

met by providing a centrally located facility accessible to several stores. The maximum distance from entry to any store to this facili · 
ty shall not exceed 300 feel. 

8 . fixtures accessible only to private offices shall not be counted to determine compliance with this section. 
9. Multiple dwelling units or boarding houses without public laundry rooms shall not require laundry trays . 

10. Where only one water closet is required, one toilet facility with a lockable door is permitted. 

History: Effective July 1, 1985; Amended effective October 1, 1989 



62-03-10-04. Protection of potable water supply. 

1. General. A potable water supply system shall be designed, 
installed, and maintained in such manner as to prevent 
contamination from nonpotable liquids, solids, or gases from 
being introduced into the potable water supply through cross 
connections or any other piping connections to the system. 

2. Interconnections. Interconnection between two or more public 
water supplies shall be permitted only with the approval of 
the health authority having jurisdiction . 

3. Cross connection control. Cross connections are prohibited 
except when and where, as approved by the authority having 
jurisdiction, suitable protective devices are install.ed, 
tested, and maintained to ensure proper operation on a 
continuing basis. 

4. Individual water supplies. Cross connections between an 
individual water supply and a potable public supply shall not 
be made unless specifically approved by the authority having 
jurisdiction . 

5. Toxic materials. 

a. Piping conveying potable water shall be constructed of 
nontoxic material. 

&:-b. Chemicals and other sahstances. No chemicals or other 
substances that could produce either toxic conditions, 
taste, odor, or discoloration in a potable water system 
shall be introduced into or used in such systems . 

:r.- c. Painting o-f wate-r tanks. The interior surface of a 
potable water tank shall not be lined, painted, or 
repaired with any ma·terial which will affect either the 
taste, odor, color, or potability of the water supply when 
the tank is placed in or returned to service. 

&7 6. Used piping material. Piping Material which has been used for 
any other purpose than conveying potable water shall not be 
used for conveying potable water. 

'r.- Connections ~ boilets. Potable wate-r connections~ hoilet 
-fe-ed wate-r Systems i:n wh±dt hoilet wate-r co11dilioning 
chemicals 'B're intx odaced ~ b-e ITI"B'tte tltt oagh 'BTt a it gap o-r 
pxovided W'±th 'BTt appxoved hackflo~ pteVeiitet located i:n tiTe 
potable Matexline befote tiTe JTO'i:nt where SttCh chemicals 'B're 

intx oduced. Boil ex s ~ b-e eqaipped W'±th tw±n ciTeek valves 
and appxopxiate testing axxangements i:n tiTe eoTd wate-r sapply 
~ tiTe boil ex . H t-o?ci:e mate t ial s 'B're ~ b-e trs'e'd i:n tiTe 
boilet, additional pxolection nnrst b-e installed. 
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+&7 Ptohibited connections t-o fixttues and equipment . Connection 
t-o the potable wat-er supply system -f0'1" the following ma±± be 
ptotected against backflow:-

a-:- Opetating, dissection, embalming, and mottaaty tables or 
similat equipment - ±n 'S'tt'Ch installation the ~ tt'S'ed -f0'1" 
wat-er supply ma±± tetminate at~ twelve inches [39 . 46 
c e 11 t i11te t e t s ] away 'from e"'\1"'eTY P'O"int o-f the t-ab±e or 
attachments . 

~ Water closets equipped w±th flashometet valves or w±th 
flashing t-anks w±th submerged fToat opetated b-aH cocks . 

e-:- Seat acting wat-er closets. 

d7 Bedpan washets . 

e-:- Bidets. 

-£-:- Stexilizets w±th wat-er supply connections . 

r. Thetapeatic b-attts w±th inlets be±ow the rim o-f the 
fixlute . 

h-:- Water opetated Wd'Ste ejectots , 'S'tt'Ch a-s 1l"S"e"d by dentists , 
andettakets, and tho-s-e who ptactice colonic ittigation. 

±7 Bathtubs w±th inlets brl-ow the rim o-f the fix tate . 

j-;- Wa-sh bas ins w±th inl e t s brl-ow the rim o-f the f i .d at e . 

k7 Ba-r-; 'S"'"da fountain, or 'O'ttte1:- rinks w±th submetged inlets . 

-1-7 Laa11dty trays w±th faucets brl-ow the rinr.-

111"7 5-inks w±ttr fa ace t s or wat-er i1tl e t s brl-ow the rim and rinks 
w±th ~ ~ connections . 

rr:- Dishwashing rinks or machines w±th wat-er inlets brl-ow the 
rinr.-

'0"'7' Cuspidors w±th wat-er supply connections . 

r. Dental caspidots w±th wat-er supply connections . 

'Q7 Hospital appliances genetally, 'S'tt'Ch a-s stetilizets , 
coJtdensers, fillets, stills, pipette washers , aspiralots , 
washets , et-c:-7 

r-:- Ftoslptoof hydtants w±th andetgtoUitd b±eed or automatic 
livestock watering devices . 
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~ Induslzial V'8't-s7 tanks, etc-:-; t:rf any descxiption wh±etr 
h1nre an invexted wat-er suppl~ connection, tn" a wat-er 
supply COJIJteC liOJI bei-ow 'HTe top t:rf 'HTe ~ rim-; 01:" 'in 
wtrieh a tro-se fill ex ±s ~ 

t-:- Induslzial wat-er supplied pxocess appliances rith dixect 
wat-er connections. 

tt7 A xubbet tro-se rith h-and conltol tn" self closing faucets 
attached, a-s tts'e"d 'in comtec lion rith ba tits, industx ial 
~ tannezies. et-c-;-

,-;- Ptessuxe W'8teT supplied sealing rirrgs on sewage and sludge 
pumps. 

w-:- Wate-r suppl~ £o-r pt iming comtec t ions . 

!'t7 Wate-r suppl~ +trot tn" eoTd-t t"O laundxg equipment. 

y-:- Condenset cooling cotntect ions £o-r z efz igez at ion and a±r
conditioning machinet, . 

z-:- Bt a ins -from fire spt inklet s connected dit ec t t"O sew ex s tn" 

wastes. 

8'8'7 Steamtables. 

bb-:- Condensers . 

ee-:- Stills. 

dd-:- Aspitatoxs . 

e-e-:- Ghlotinalots . 

££-;- Photogtaphic developing tanks . 

gg-:- Fixtute inlets tn" valved outlets rith tro-se attachments 
wh±etr lll8Y constitute a et"'"S"S connection ~ be ptotected 
by an apptoved vacuum bteaket installed at !-earl s-±x 
inches [15 . 24 centimetets] above -HTe highest P"O"±nt t:rf 
trS'8g'e and located on -HTe dischatge ride t:rf -HTe -1-a-rl valve . 
Fixtutes rith integtal vacuum bteakets manufactuted a-s a 
tm±t- lli8Y be installed 'in accotdance rith tiTe-±r apptoval 
zeqaixements . 

htr. Labotatot~ ~ fattcets and eoeks rith settated nipples 
O"r tro-se conlleclions. 

±±-:- Any O"ttreT fi ,<lute tn" installation cteating a similat 
ha:z:atd . 
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-H-:- Refrigerating 'l:nTtt condensers and cooling jackets . Except 
where potable wa1:er pro~ided fur a refrigerator condenser OT 

cooling jacket ±s 
contaiJting a t-ox±e or 

entitel~ outside the 
flammable refrigerant 

pipiitQ OT tank 
listed ±n 

American national standards institute B9.1 1964 Par-:- 5-:-+:-2 and 
5-:-l--;-3 w±th two separate thickness t:rf l!l'e"t--rl- separating the 
refrigerant -from the potable wat-er suppl~, ±tT1-et connection 
shaH- b-e pro~ided w±th an appro~ed ehe-ek ,al~e. A!-s-o adjacent 
t"O and at the outlet ride t:rf the ehe-ek ~al~e, an appro~ed 
pressure relief "V'1!"lve 'S'et t"O relie~e at ~ pounds p-er square 
-i1Tett ~ kilogtams p-er 6-:--4-5 squate centimetets] above the 
maxin1um wa1:er pressure at the p-o-int t:rf installation shaH- b-e 
pro,ided ±f the reftigetation tt1T'i+s contain lltO're ttnm tweut~ 
pounds t-9-:-6-T kilograms] -o-f tefxigetant:s. 

7. Water as a heat transfer fluid. Potable water may be used as 
a heat transfer fluid provided the system designed is approved 
by the administrative authority. 

Tr7 8 . Used water return prohibited. Water used for cooling of 
equipment or other processes shall not be returned to the 
potable water system. Such water shall be discharged into a 
drainage system through an airgap or may be used for 
nonpotable purposes on written approval of the administrative 
authority. 

History: Amended effective October 1, 1989. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-03-10-05. Protection against backflow and backsiphonage. 

1. Water outlets. A potable water system shall be protected 
against backflow and backsiphonage by providing at each outlet 
by the following: 

a. An airgap as specified herein between the potable water 
outlet and the flood level rim of the fixture it supplies 
or between the outlet and any other source of 
contamination . 

b . Where an airgap is impracticable, a backflow preventer 
device or vacuum breaker approved as hereinafter provided. 

2. Minimum required airgap. 

a . How measured . The m1n1mum required airgap shall be 
measured vertically from the lowest end of a potable water 
outlet to the flood rim or line of the fixture or 
receptacle into which it discharges. 
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b. Size. The m1n1mum required airgap shall be twice the 
effective opening of a potable water outlet unless the 
outlet is a distance less than three times the effective 
opening away from a wall or similar vertical surface in 
which cases the minimum required airgap shall be three 
times the effective opening of the outlet. In no case 
shall the minimum required airgap be less than shown in 
the following table: 

MINIMUM AIRGAPS FOR PLUMBING FIXTURES 

Minimum Airgap 
Fixture When Not Affected When Affected 

By Near Wall * By Near Wall ** 
(Inches) (Inches) 

Lavatories and other fixtures 
with effective opening not 
greater than 1/2 inch diameter 

Sink, laundry trays, gooseneck 
bath faucets and other fixtures 
with effective openings not 
greater than 3/4 inch diameter 

Over rim bath fillers 
and other fixtures with 
effective openings not greater 
than 1 inch diameter 

1 

1 1/2 

2 

Drinking water fountains - single 1 
orifice not greater than 7/16 
(0.437) inch diameter or multiple 
orifices having total area of 
0.150 square inches (area of 
circle 7/16 inch diameter) 

1 1/2 

2 1/4 

3 

1 1/2 

Effective openings greater than 
one inch 

2X Diameter 3X Diameter 
of effective of effective 

opening opening 

* Side walls, ribs, or similar obstructions do not affect airgaps 
when spaced from inside edge of spout opening a distance greater 
than three times the diameter of the effective opening for a 
single wall, or a distance greater than four times the diameter 
of the effective opening for two intersecting walls. 

** Vertical walls, ribs, or similar obstructions extending from the 
water surface to or above the horizontal plane of the spout 
opening require a greater airgap when spaced closer to the 
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nearest inside edge of spout opening than specified in Note 1, 
above. The effect of three or more such vertical walls or ribs 
has not been determined. In such cases, the airgap shall be 
measured from the top of the wall . 

3. Devices for the protection of the potable water supply. 
Approved backfloM preventers or vacuum breakers 'Stnd-r b-e 
installed rith any plumbing fixture or equipment, the potable 
water supply outlet c-f wh±ch nray b-e sub1ner ged ami wh±ch cannot 
b-e protected by a minimum airgap. When plumbing fixtures and 
equipment are subject to backflow conditions, approved 
backflow preventers or vacuum breakers must be used. 
Connection to the potable water supply system, for the 
following fixtures or equipment, must be protected against 
backflow with any one or more of the devices as . indicated. 

a. Low inlet to receptacles containing toxic substances 
(vats, storage containers, plumbing fixtures). 

(1) An approved airgap. 

(2) Reduced pressure principle backflow preventer. 

(3) Pressure vacuum breaker unit. 

(4) Atmospheric vacuum breaker unit. 

b. Low inlet to receptors containing nontoxic substances 
(steam, air, food, beverages, etc.) 

(1) An approved airgap . 

(2) Reduced pressure principle backflow preventer. 

(3) Pressure vacuum breaker unit. 

(4) Atmospheric vacuum breaker unit. 

(5) Approved doublecheck valve assembly . 

c. Outlets with hose attachments which may constitute a cross 
connection. 

(1) An approved airgap . 

(2) Reduced pressure principle backflow preventer. 

(3) Pressure vacuum breaker unit. 

(4) Atmospheric vacuum breaker unit. 
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d. Coils or jackets used as heat exchangers in compressors, 
degreasers, and other such equipment involving toxic 
substances. 

(1) An approved airgap. 

(2) Reduced pressure principle backflow preventer. 

(3) Pressure vacuum breaker unit. 

e. Heat exchangers for systems used for heat recovery or 
solar systems. 

f. 

(1) Heat exchangers must be separated from the potable 
water by a double wall construction. A space open to 
atmosphere must be provided between the two walls. 

(2) Exception: 

(a) Heat exchangers using a potable water transfer 
fluid may be of single wall construction. 

(b) . Heat exchangers with a pressure on the transfer 
fluid side a minimum of ten pounds per square 
inch lower than the pressure on the potable 
water side and protected with a pressure 
gradient monitor may be of single wall 
construction. The pressure gradient monitor 
must be maintained as per subsection 4. 

S~stems subject to back pressure. 

(1} Nontoxic substances. 

(a} An approved airgap. 

(b} Reduced pressure principle backflow preventer. 

(c} Approved doublecheck valve assembly. 

(2) Toxic substances. 

(a} An approved airgap. 

{b) Reduced pressure principle back flow preventer. 

{3) Sewage. An approved airgap. 

4. Approval of devices. Before any device for the prevention of 
backflow or backsiphonage is installed, it shall have first 
been certified by a recognized testing laboratory acceptable 
to the administrative authority. Devices installed in a 
building potable water supply distribution system for 
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protection against backflow shall be maintained in good 
working condition by the person or persons responsible for the 
maintenance of the system. 

57 Ptotective devices tequited. 

a-:- m t+re installation o-f t+re following H'S't o-f fixtures and 
devices, where an airgap ±s not provided or ±s 
impracticable , approved backflow pteventets sh-af± be 
installed ±n rl-1- supply -1-±ne-s according t-o t+re following 
t1ri7l-e :-

eRess CSNUECTIOt#S WHERE PRS'fECTIVE DEVICES *RE REEaUIRED 
AND CRITICAL bEVEb +e-b+ SETTINGS reR DACI(FLS\oJ PREVEN'fERS * 

Fixtuze or Equipment 

Aspirators and Ejectors 

Cup Devetage \'ending Machines 

Dental Un±t"S 

DishMashistg Hachittes 

Flushometets (closet and 
ut iual) 

Garbage €-an Cleaning tiachines 

Ho-s-e Bullets 

Laundty Machines 

b-awn Sptinklets 

~ 'fables 

'frougl1 Uti11als 

Method o-f Installation 

6-b at Tearl 'S":bt i11CI IE s ab-ov-e 
~ TeveT o-f receptacle 

6-b at Te-arl twelve inches ab-ov-e 
~ TeveT o-f machine 

6n models without built in vacuum 
bt e ake I s 6-b at Te-arl 'S":bt 
i11cl IE S ab-ov-e ~ TeveT ri1'ft o-f 
howl-

6-b at Tearl 'S":bt i1 ICI IE s ab-ov-e 
~ TeveT O'f machine 

6-b at Te-arl 'S":bt i1 1 cl 1 e s ab-ov-e t-op 
o-f fixture supplied 

6-b at Te-arl 'S":bt i• IC I IE s ab-ov-e 
~ TeveT o-f machine 

6-b at Te-arl 'S":bt i1 1cl• e s ab-ov-e 
I 1 igl 1e s t po±nt en ho'S1!! Hne 

6-b at Te-arl 'S":bt inches ab-ov-e 
~ TeveT o-f machine 

6-b at Te-arl twelve inches ab-ov-e 
highest sprinkler or discharge 
outlet 

6-b at Tearl 'S":bt i1 ICI IE S ab-ov-e 
~ TeveT 

6-b at Te-arl 'S":bt i1 1CI1e s ab-ov-e 
~ TeveT r±m or Hne 

6-b at Te-arl th it t y inches ab-ov-e 
perforated £±ttsh p±pe 

EtttriP rith an app I o v e d b-a-1± C'O"Ck-:
Tn rl-1- ed"S'e'S t+re b-a-1± eoek 
should be located ab-ov-e t+re 
o v e I flow TeveT o-f t+re t-ank and 
t+re outlet terminated cne :i:neh 
above t+re overflow or provided 
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Ho-s-e IHbbs (whet e asph ator s 
'V'r ejectors C'OU"hl be 
coJmected) 

rith a backflow preventer 
located at ~ ~ ±m:h abo-ve 
the Over flow 

€-b at ~ s-Dc iJtcltes abo-ve 
£Tood ~ o£ receptacle 
sezved 

* Or itical bevrl +€---b-t ±s defiJted 8"S the ~ t-o wtrich the 
backflow preventer (,acuum breaker) nray be submerged before 
backflow riH occur. Where €-b markiug ±s JTOt strown on the 
preventer, the bottom o£ the device 'SiTa-1± be t-aken 8"S the 6-b-:-

b-:- Oonnections subject t-o b1n:k pressure. Where a potable 
wate-r co nne c t ion ±s lll"d'd-e t-o a Tme-; f i .<l u r e , t-ank-; vat-; 

P'Q111'P'7 'V'r other equipment rith a hazard o£ backflow 'V'r 

backsiphonage and where the W"ZZ"t-er connecliou ±s subject t-o 
b1n:k pressure, and an ah gap canuot be installed, the 
administrative authority 'SiTa-1± requite the ttS-e o£ an 
appro11ed reduced pressure %"'1Te backflow preventer. A 
partial H-st o£ sueh conuectious ±s strown ±n the following 
tairl:e:-

PARTIAL l:;f-S!F &F CReSS OONUEOTiotiS SUBJEO'f 
'f-9 &Pte* PRESSURE 

Chemical b±rre-s 
€ttp Beverage Veuding Machines 
Dock Water Outlets 
Indh idual Water Supplies 

Industrial Process \iaterlines 
Pressure T-ank'S 

Swinnni1tg Po-oTs 

Bottom 
Inlets 
Ho-s-e &±bb-s 

67 5. Installation of deoices backflow preventers . 

a. Vacaam Atmospheric vacuum breakers. Vacuum Atmospheric 
vacuum breakers shall be installed with the critical level 
at least six inches [15.24 centimeters] above the flood 
level rim of the fixture they serve and on the discharge 
side of the last control valve to the fixture. No shutoff 
valve or faucet shall be installed beyond the vacuum 
breaker . Where C-L mark is not shown on the preventer the 
bottom of the device shall be the C-L reference. 

b . Reduced pressure %"'1Te backflow preventer. A reduced 
pressure %"'1Te typ-e backflow preV"enter nray be installed 
sabject t-o £ttrr static pressure. Pressure type vacuum 
breakers. Pressure ty e vacuum breakers must be installed 
at a hei ht of at least twelve inches 30.48 centimeters 
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above the flood level rim of the fixture , tank , or sim il ar 
device. 

c. Doublecheck valves and reduced pressure principle valves. 
Such devices must be installed at not less than twe l ve 
inches [30.48 centimeters] above the floor . A reduced 
pressure zone type backflow preventer must be insta ll ed 
where there is a high potential health hazard . 

e-:- d. Devices of all types. Backflow and backsiphonage 
ptevenling prevention devices shall be access i bly located 
ptefetably ±n the~ room w±th the fixtute they setve. 
Installation ±n utility or setvice spaces , ptovided they 
are teadily accessible , ±s 'd'l-s-o petndtted. Backf l ow 
prevention devices may not be installed in pits or similar 
potentially submerged locations . All devices with a vent 
to atmosphere may not be l ocated within a fue l hood . 

77 6. Tanks and vats - Below rim supply. 

a. Where a potable water outlet terminates below the rim of a 
tank or vat and the tank or vat has an overflow of 
diameter not less than given in the table in subsection 3 
of section 62-03-10-08, the overflow pipe shall be 
provided with an airgap as close to the tank as poss i bl e . 

b. The potable water outlet to the tank or vat sha ll 
terminate a distance not less than one and one-half ti mes 
the height to which water can rise in the tank above the 
top of the overflow. This level shal l be estab li shed at 
the maximum flow rate of the supply to the tank or vat and 
with all outlets closed except the ai r gapped over flow 
out 1 et. 

c. The distance from the outlet to the high water l evel sha ll 
be measured from the critical po i nt of the potable wa t er 
supply outlet. 

7 . Connections to boi l ers . Potable water connections to bo iler 
feed water systems must be made through an airgap or prov i ded 
with an approved doublecheck backflow preventer with 
atmospheric vent and appropriate testing arrangements . I f 
toxic materials are to be used in the boiler , additional 
protection must be i nstalled. 

8 . Refrigeration unit condensers and -cool i ng jackets. Except 
where potable water provided for a refrigeration condenser or 
cooling jacket is entirely outside the pip i ng or tan k 
containing a toxic or flammable refrigerant as l isted in 
American national standards institute 89.1-1964 Par. 5.1 .2 and 
5.1.3 or with two separate thicknesses of metal separating the 
refrigerant from the potable water supply , inlet connection 
must be provided wi th an approved doublecheck va l ve assembly . 
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Also, the 
valve, 

installation must 
contain more than 
refrigerants. 

9. Connections to carbonated beverage dispensers. 

a. Water supply connections to a carbonated beverage 
dispenser must be made with a doublecheck valve with 
atmospheric vent or equivalent protection. The 
doublecheck valve with atmospheric vent devices must be 
located within twelve inches [30.48 centimeters] of.the 
equipment. 

b. The piping downstream of this backflow preventer shall not 
be affected by carbon dioxide gas. 

57 10. Barometric loop. Water connections not subject to back 
pressure where an actual or potential backflow or 
backsiphonage hazard exists may in lieu of devices specified 
in subsection 5 be provided with a barometric loop. 
Barometric loops shall precede the point of connection. 

97 11. Lawn sprinklers. Lawn sprinkler systems when connected to a 
potable water system shall be installed in accordance with 
this section. Adequate and proper provision shall be made for 
control and drainage, and to prevent backsiphonage. The 
water supply lines may be laid at a depth less than three and 
one-half feet [106.68 centimeters], if and when approved by 
the administrative authority. Detailed plans of lawn 
sprinkler systems shall be submitted with the application for 
a permit to make the installation. Water shall not be turned 
on to any lawn sprinkler system until it has been inspected 
and approved. The administrative authority shall give 
approval on the materials used in the installation of lawn 
sprinkler systems. 

History: Amended effective October 1, 1989. 
General Authority: NDCC 43-18-09 
Law Implemented: NOCC 43-18-09 

62-03-10-13. Water supply distribution. 

1. Size of water service. The water service pipe from the street 
main to the water distribution system for the building shall 
be of brass, copper (type K or L), cast iron, cement asbestos, 
or plastic national sanitation foundation approved, minimum 
continuous working pressure of at least one hundred sixty 
pounds at seventy-three and four-tenths degrees Fahrenheit 
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[72.57 kilograms at 23 degrees Celsius], with appropriate 
approved fittings. The water service pipe shall be of 
sufficient size to furnish an adequate flow of water to meet 
the requirements of the building at peak demand, and in no 
case shall be less than the size shown in the following table. 
Exceptions to this section must be approved in writing by the 
administrative authority. 

MINIMUM SIZE OF WATER SERVICE 
Based on Maximum Flow Eight Foot Second 

and Predominately for Flush Tanks 

Maximum Number of 
Fixture Units ** 

14 
34 
77 

135 
290 
900 

2000 
6500 

Minimum Size 
of Pipe *** 

(Inches) 

3/4 * 
1 
1 1/4 
1 1/2 
2 
3 
4 
6 

* Does not include residential type buildings unless 
water main pressure exceeds 60 PSI. 

**When provision is made for the future installation 
of fixtures, those provided for shall be considered 
in determining the size of the water service. 

*** Larger pipe sizes must be considered if building to 
be served is more than three stories in height, if 
developed length of pipe exceeds 100 feet, or if 
available main pressure is less than 40 PSI. 

2. Supply demand. The supply demand in gallons per minute in the 
building water distributing system shall be determined on the 
basis of the load in terms of supply fixture units and of the 
relationship between load and supply demand as shown in the 
following two tables: 
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SIZING THE WATER SUPPLY SYSTEM * 

Load 
Type of Fixture 

Fixture Occupancy Supply Control Units 

Bathroom group Private A:ttsh Flushometer valve 
for closet 

Bathroom group Private Flush tank 6 
for closet 

Bathtub Private Faucet 2 
Bathtub Public Faucet 4 
Clothes washer Private Faucet 2 
Clothes washer Public Faucet 4 
Combination Private Faucet 3 

fixture 
Kitchen sink Private Faucet 2 
Kitchen sink Hotel, Faucet 4 

restaurant 
Laundry trays Private Faucet 3 

(1 to 3) 
Lavatory Private Faucet 1 
Lavatory Public Faucet 2 
Separate shower Private Mixing valve 2 
Service sink Office, etc. Faucet 3 
Shower head Private Mixing valve 2 
Shower head Public Mixing valve 4 
Urinal-pedestal Public FTttsn Flushometer valve 
Urinal stall Public F%ttsh Flushometer valve 

'O'r waH 
Urinal stall Public Flush hm:k valve 

'O'r waH 
Water closet Private A:ttsh Flushometer valve 
Water closet Private FTttsh Flushometer tank 
Water closet Private Flush tank 3 
Water closet Public PTttsh Flushometer valve 
Water closet Public Flushometer tank 5 
Water closet Public Flush tank 5 

Water supply outlets for items not listed above shall be 
computed at their maximum demand, but in no case less 
than: 

Number of Fixture Units 

Fixture Private Use Public Use 

3/8 inch 1 2 
1/2 inch 2 4 
3/4 inch 3 6 

1 inch 6 10 
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10 
5 

3 

6 
3 
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* For supply outlets likely to impose continuous demands, 
estimate continuous supply separately and add to total 
demand for fixtures. 

* The given weights are for total demand. For fixtures 
with both hot and cold water supplies, the weights 
for maximum separate demands may be taken as 3/4 the 
listed demand for the supply. 

*A bathroom group for the purposes of this table 
consists of not more than one water closet, one 
lavatory, one bathtub, one shower stall or not more 
than one water closet, two lavatories, one bathtub, 
or one separate shower stall. 

ESTIMATING DEMAND 

Supply Systems 
Predominately 
For Flush Tanks and 
Flushometer Tank_s_ 

Load 
(Water Supply Demand GPM 

"Fixture Units) 

6 5 
8 6.5 

10 8 
12 9.2 
14 10.4 
16 11.6 
18 12.8 
20 14 
25 17 
30 20 
35 22.5 
40 24.8 
45 27 
50 29 
60 32 
70 35 
80 38 
90 41 

100 43.5 
120 48 
140 52.5 
160 57 
180 61 
200 65 
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Supply Systems 
Predominately 
For Flush Valves 

Load 
(Water Supply Demand GPM 
Fixture Units) 

10 27 
12 28.6 
14 30.2 
16 31.8 
18 33.4 
20 35 
25 38 
30 41 
35 43.8 
40 46.5 
45 49 
50 51.5 
60 55 
70 58.5 
80 62 
90 64.8 

100 67.5 
120 72.5 
140 77.5 
160 82.5 
180 87 
200 91.5 



225 70 225 97 
250 75 250 10-1 
275 80 275 105.5 
300 85 300 110 
400 105 400 126 
500 125 500 142 
750 170 750 178 

1,000 208 1,000 208 
1,250 240 1,250 240 
1,500 267 1,500 267 
1,750 294 1,750 294 
2,000 321 2,000 321 
2,250 348 2,250 348 
2,500 375 2,500 375 
2,750 402 2,750 402 
3,000 432 3,000 432 
4,000 525 4,000 525 
5,000 593 5,000 593 
6,000 643 6,000 643 
7,000 685 7,000 685 
8,000 718 8,000 718 
9,000 745 9,000 745 

10,000 769 10,000 769 

History: Amended effective July 1, 1985; October 1! 1989. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-03-10-15. Hot water distribution. 

1. Hot water supply system. In residences and buildings intended 
for human occupancy, hot water shall be supplied to all 
plumbing fixtures and equipment used for bathing, washing, 
culinary purpose, cleansing, laundry, or building maintenance. 

2. Return circulation - where required. Hot water supply systems 
in buildings four or more stories high or in buildings where 
developed length of hot water piping from the source of hot 
water supply to the farthest fixture supplied exceeds one 
hundred feet [30.48 meters] shall be of the return circulation 
type. 

3. Minimum requirements for hot water storage tanks. Hot water 
storage tanks shall be adequate in size, when combined with 
the Btu input of the water heating equipment to provide the 
rise in temperature necessary. 

The water heater and storage tank shall be sized to provide 
sufficient hot water to provide both daily requirements and 
hourly peak loads of the occupants of the building. 
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4. 

Hot water storage tanks shall meet construction requirements 
of the American society of mechanical engineers, American gas 
association, or underwriters' laboratories as appropriate. 

Storage tanks less in volume than those requirements specified 
by the American society of mechanical engineers shall be of 
durable materials and constructed to withstand one hundred 
twenty-five pounds per square inch [56.70 kilograms per 6.45 
square centimeters] with a safety factor of two. 

The water inlets and outlets of a hot water storage tank shall 
be not less than the hot water distribution pipe served. 

All storage tanks shall be protected 
temperatures and pressure conditions as 
article. 

against 
specified 

excessive 
in this 

Drain cocks or valves for hot water storage tanks. 
cocks or valves for emptying shall be installed at the 
point of each hot water storage tank. 

Drain 
lowest 

5. Mixed water temperature control. 

a. The temperature of mixed water to multiple or gang showers 
must be controlled by a master thermostatic blender or 
such showers may be individually regulated by balanced 
pressure mixing valves. 

b. Showers and bathtub/shower combinations in buildings other 
than single dwelling units must be protected with 
indio idaal shower water temperature contro 1 va 1 ves of the 
balanced pressure mixing type or the thermostatic mixing 
valve type, or the combination pressure balance, 
thermostatic type. 

History: Amended effective April 1, 1984; July 1, 1985; October 1, 
1989. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 
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62-03-lZ-09. Common vents. 

1. Individual vent as common vent. An individual vent, installed 
vertically, may be used as a common vent for two fixture traps 
when both fixture drains connect with a vertical drain at the 
same level. 

2. Fixtures connected to stack at different levels. A common 
vent may be used for two fixtures set on the same floor level 
but connecting at different levels in the stack, provided the 
vertic~l drain is one pipe diameter larger than the upper 
fixture drain but in no case smaller than the lower fixture 
drain, whichever is the larger, and that both drains conform 
to subsection 1. 

3. Fixture connected to stack at different floor levels. When a 
soil or waste stack has fixtures connecting at different 
levels, all fixtures other than those connected at the highest 
floor level shall be vented, except as permitted in 
subsection ~ 5 of section 62 e3 11 96 62-03-12-10 and 
subsection 3 of-section 62-03-12-12. 

History: Amended effective October 1, 1989. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 
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Areas and Circumference of Circles 

Diam. 

1 

~ 

* % 
% 

* 
1~ 
1~ 
2 
2% 
3 
4 
5 
6 
7 
8 
9 

10 

Circum. 

.39270 

.78540 
1.1781 
1.5708 
2.3562 
3.1416 
3.9270 
4.7124 
6.2832 
7.8540 
9.4248 

12.566 
15.708 
18.850 
21.991 
25.133 
28.274 
31.416 
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Area 

.01227 

.04909 

.11045 

.19635 

.44179 

.7854 
1.2272 
1.7671 
3.1416 
4.9087 
7.0686 

12.566 
19.635 
28.274 
38.485 
50.265 
63.617 
78.540 
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62-03-16-01. General provisions. 

1. All sewage disposal systems shall be constructed, added to, or 
altered in accordance with this chapter. Where a public 
sewerage system is legally and economically available to the 
bui'lding to be served, the approving authority may require 
that sewage be discharged into that system. 

2. "Sewage disposal" under this section means all private methods 
of collecting and disposing of domestic sewage including 
septic tanks, privies, chemical toilets, and any others. 

3. All domestic sewage shall be disposed of by an approved method 
of collection, treatment, and effluent discharge. Domestic 
sewage or sewage effluent shall not be disposed of in.any 
manner that will cause pollution of the ground surface, ground 
water, bathing area, lake, pond, watercourse, or create a 
nuisance. It shall not be discharged into any abandoned or 
unused well, or into any crevice, sink hole, or other opening 
either natural or artificial in a rock formation. 

4. Where water under pressure is not available, all human body 
wastes shall be disposed of by depositing them in approved 
privies, chemical toilets, or such other installations 
acceptable to the appxooing administrative authority. 

5. Water-carried sewage from bathrooms, kitchens, laundry 
fixtures, and other household plumbing shall pass through a 
septic or other approved sedimentation tank prior to its 
discharge into the soil or into a sand filter. Where 
underground disposal or sand filtration is not feasible, 
consideration will be given to special methods of collection 
and disposal. 

6. The building contractor, owner, plumbing contractor, or 
disposal system installer are jointly responsible for 
compliance with this chapter. 

7. Abandoned disposal systems shall be disconnected from the 
buildings, pumped out, and filled with earth. 

8. No property shall be improved in excess of its capacity to 
properly absorb sewage effluent in the quantities and by the 
means provided in this code. 

9. When there is insufficient lot area or improper soil 
conditions for adequate sewage disposal for the building or 
land use proposed, and the appxooing administrative authority 
so finds, no building permit shall be issued and no private 
sewage disposal shall be permitted. Where space or soil 
conditions are cr~tical, no building permit shall be issued 
until engineering data and test reports satisfactory to the 
appxovbtg administrative authority have been submitted and 
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approved or a private sewage disposal system complying with 
the provisions of this article has first been installed. 

10. Nothing contained in this chapter shall be construed to 
prevent the appzooing administrative authority from requiring 
compliance with higher requirements than those contained 
herein where such higher requirements are essential to 
maintain a safe and sanitary condition. 

++-:- Ttre appzooing authozitg fur 5'ttCh systems 'S'inrl± b-e designated 
by tne adminislzative authority. 

History: Amended effective October 1, 1989. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-03-16-02. Permits required. 

1. Where sewage disposal systems are not available and 
construction is contemplated for a building of human occupancy 
or use or addition to or alteration of any existing sewage 
disposal system, the master plumber or septic~ sewer and 
water contractor shall, previous to beginning any 
construction, mak.e application to the approoing administrative 
authority for a written permit to mak.e the desired 
installation. 

Applications for such a permit shall be in a form required by 
the appzooing administrative authority and shall include 
complete plans and specifications for the desired 
installation. The appzooing administrative authority shall 
require percolation tests and other pertinent tests to be 
conducted under its supervision, such information to be made a 
part of the application. 

2. When, upon review of the application, the appzoving 

3. 

administrative authority is satisfied that the proposed design 
is adequate, a written permit to proceed with construction 
shall be issued. 

When, upon review of the application, the appzooing 
administrative authority is convinced that the proposed design 
is inadequate, or soil and geological conditions are such as 
to preclude safe and proper operation of the desired 
installation, a permit to proceed with construction shall be 
denied. 

4. No installation shall be made without a written permit from 
the appzoohtg administrative authority. 

5. The appzooing administrative authority may mak.e inspections 
during construction to determine compliance with this chapter. 
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No part of any installation shall be covered until inspected 
and given final written approval by the appxoviug 
administrative authority. Any part of an installation which 
has been covered prior to final approval shall be uncovered 
upon order of the appxoving administrative authority. Final 
written approval shall not be given until all pertinent data 
required has been submitted. 

History: Amended effective October 1, 1989. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-03-16-03. Design of individual sewage system. 

1. Design. The design of the individual sewage disposal system 
must take into consideration location with respect to wells or 
other sources of water supply, topography, water table, soil 
characteristics, area available, and maximum occupancy of the 
building. 

2. Type of system. The type of system to be installed shall be 
determined on the basis of location, soil permeability, and 
ground water elevation. 

3. Sanitary sewage. The system shall be designed 
sanitary sewage, including laundry waste, from 
Ora i nage from basement flout, fooling, footings 
not enter the system. 

to receive all 
the building. 
or roofs shall 

4. Discharge. The system shall consist of a septic tank 
discharging into either a subsurface disposal field or one or 
more seepage pits or into a combination of both, if found 
adequate as such and approved by the appxoving administrative 
authority. 

5. Ground water. No plumbing fixture may be connected to any 
individual sewage disposal system where ground water may 
collect above the sewage disposal system causing a flooded 
condition, unless the elevation of the fixture trap is a 
sufficient height above the elevation of the finished grade of 
the ground in which the seepage pit or disposal field are 
installed to prevent backup. 

6. ATternate design. Where soil conditions are such that neither 
of the systems mentioned in subsection 4 can be expected to 
operate satisfactorily, approval of an alternate design shall 
be secured from the appxoving administrative authority. 

7. The se"age rroor Sewage flow. Design criteria for sewage flow 
according to the type of establishment is indicated in the 
following table. 
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SEWAGE FLOWS ACCORDING TO TYPE OF ESTABLISHMENT 

Type of Establishment 
Gallons Per Person Per Day 

(Unless Otherwise Noted) 

Airports (per passenger) . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5 
Apartments-multiple family (per resident) ........... 60 
Assembly halls (per seat) . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Bars (per customer) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Bathhouses and swimming pools ....................... 10 
Bowling alleys (per lane) ........................... 75 
Camps: 

Campground with central comfort stations .......... 35 
With flush toilets, no showers .................... 25 
Construction camps (semipermanent) ................ 50 
Day camps (no meals served) ....................... 15 
Resort camps (night and day) with limited 

plumbing . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 50 
Luxury camps ......... ; ............................ 100 

Churches (per sanctuary seat) ....................... 3-5 
Churches with kitchens (per sanctuary seat) ......... 5-7 
Cottages and small dwellings with seasonal 

occupancy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 50 
Country clubs (per member present) .................. 25 
Dwellings: 

Boardinghouses . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 50 
additional for nonresident boarders ............. 10 

Luxury residences and estates ..................... 150 
Multiple family dwellings (apartments) ............ 60 
Roomi nghouses . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 40 
Single family dwellings ........................... 75 

Factories (gallons per person, per shift, exclusive of 
industria 1 wastes) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 35 

Hospitals (per bed space) ........................... 250 
Hotels (per guest) .................................. 50 
Institutions other than hospitals (per bed space) ... 100 
Laundries, self-service (gallons per machine) ....... 500 
Mobile home parks (per space) ....................... 250 
Mote 1 s (per bed space) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 50 
Picnic parks (sanitary waste only) ..... ....... ...... 5 
Picnic parks with bathhouses, showers, 

and flush toi 1 ets . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10 
Restaurants (toilet and kitchen wastes per patron) .. 10 
Restaurants (kitchen wastes per meal served) ... . . . .. 3 
Restaurants additional for bars and 

cocktail lounges . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Schools: 

Boarding . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 75 
Day, without gyms, cafeterias, or showers ......... 15 
Day, with gyms, cafeteria, and showers ............ 25 
Day, with cafeteria, but without gyms, 
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or showers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20 
Service stations (per vehicle served) ............... 10 
Theaters: 

Movie (per auditorium seat) ..... ..... ... . . .. ... ... 5 
Drive-in (per car space) . . . . . . . . . . . . . . . . . . . . . . . . . . 5 

Travel trailer parks without individual water and 
sewer hookups (per space) ......................... 50 

Travel trailer parks with individual water and 
sewer hookups (per space) ......................... 100 

Workers: 
Construction (at semipermanent camps) ............. 50 
Day, at school and offices (per shift) ............ 15 

History: Amended effective October 1, 1989. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-03-16-04. Location of individual sewage system. 

1. The minimum lot size in which a private disposal system may be 
installed is twenty thousand square feet [1850.06 square 
meters]. 

2. Required lot size with private water system in which a private 
disposal system may be installed is twenty thousand square 
feet [1850.06 square meters]. 

3. The following table provides for the minimum distances that 
shall be observed in locating the various components of the 
disposal system. 
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Diau,. Sec~ hop-
SJuUow Occp Septic: butioft Diapoul I&C O,y "'' ......... 

Well WcU T.ank 8o• F"acld ,.. WcU Unc i .. , 

~~ sc-r (SO) (SO) 

ScpcicTmk (1001 (SO) s 10 10 10 (10)1 (10) 

Dtstn"b•tioa 
Bolt (100) (SO) s s. . s s (10) (lO) 
Dispogl 
ficlcl (100) (SO) 10 s (10) (lO) 

Scct'a,c 
l'lt (100) (SO) 10 s (10) (lO) 
DIY Well (100) (SO) 10 s . (10) (lO) 
Shallow 
Wdl . - (100) (100) (100)· (100) .llOO)-
l)ecp 
Wdl (SO) (SO) (SO) (SO) (SO) 

Suctioll . 
Y£!e CSOl (50l tSO\ {50l (SO\ 
1 Mar be closu te ~u&ldiac wltcft pcrnaiuioa is ci1rca ~r tZ.C A4miaisua&i•• Aut!loricy'. 

4. All sewage disposal systems shall conform with the follow i ng 
general principles regarding site: 

Sewage disposal system shall be located at the l owest 
point on the premises consistent with the general l ayout 
topography and surroundings, including abutt i ng lots. 
Locations at a higher elevation through employment of a 
forced system may be used with the specific permiss i on of 
the apptov i u g administrative authority . 

5. No sewage disposal facilities shall be located on any 
watersheds of the public water supply system . Privies , septic 
tanks, and underground disposal means shall not be within two 
hundred feet [60 . 96 meters] measured horizontally from the 
high water level in the reservoir on or the banks of tributary 
streams when situated less than three- thousand feet [914 . 4 
meters] upstream from intake structures . Sewage disposa l 
facilities situated beyond three thousand feet [914 . 4 meters] 
upstream from intake structures shall be located no less than 
one hundred feet [30.48 meters] measured horizontally from t he 
high water level in the reservoir or the banks of t he 
tributary streams . Prior to approval, the soil must prove 
satisfactory by the standard percolation test when undergrou nd 
disposal is used. 

History: Amended effective August 1, 1981 ; October 1, 1989 . 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 
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62-03-16-06. Capacity of septic tanks. 

1. Liquid capacity. The liquid capacity of all septic tanks 
shall conform to the tables contained in subsection 7 of 
section 62-03-16-03 and this subsection as determined by the 
number of bedrooms or apartment units in dwelling occupancies 
and the occupant load or the number of plumbing fixture units 
as determined from the table in subsection 1 of section 
62-03-11-04, whichever is greater in other .building 
occupancies. 

Single family 
dwellings-number 
of bedrooms 

1-3 
4 
5 or 6 
7 or 8 

CAPACITY OF SEPTIC TANKS * 

Multiple 
dwelling units or 
apartments-one 
bedroom each 

2 units 
3 
4 
5 
6 
7 
8 
9 

10 

Other uses; 
maximum 
fixture 
units served 

20 
25 
33 
45 
55 
60 
70 
80 
90 

100 

Extra bedroom, 150 gallons each. 
Extra dwelling units over 10, 250 gallons each. 

Minimum 
septic tank 
capacity in 
gallons 

1000 
1200 
1500 
2000 
2250 
2500 
2750 
3000 
3250 
3500 

Extra fixture units over 100, 25 gallons per fixture unit. 

* NOTE: Septic tank sizes in this table include sludge storage 
capacity and the connection of domestic food waste disposal 
units without further volume increase. 
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2. Multiple compartments. In a tank of more than one compartment 
the inlet compartment shall have a capacity of not less than 
two-thirds of the total tank capacity . 

3. Septic tank construction. Plans for all septic tanks shall be 
submitted to the approving adm inistrative authority for 
approval. Such plans shall show all dimensions, reinforcing, 
structural calculations, and such other pertinent data as may 
be required. 

Septic tanks shall be constructed of sound durable materials, 
not subject to excessive corrosion or decay and shall be 
watertight. Each such tank shall be structurally designed to 
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withstand all anticipated earth or other loads and shall be 
installed level and on a solid bed. 

4. Septic tank materials. 
62-03-03 . 1-03. 

See subsection 10 of section 

5. Concrete tanks. 

a. Concrete tanks shall have the~ s±re baffles ann pump 
tmt openings '4"S -f'V'r rl-erl t-ames baffles at least twelve 
inches [30.48 centimeters] in width or diameter at the 
point opposite the opening in the tank. 

b. The tops sha 11 have a twenty fout inch E69. 96 centimetet] 
an eighteen to twenty-four-inch [45.72 to 
60.96-centimeter] manhole with handle to remove same or be 
ea-st -±n thre-e or £-ottr sec t ions cemented -±n pTa-ee . I n 
addition at least one inspection pump out opening must be 
installed on the top of tank. The pump out opening must 
be large enough to permit a pump out pipe to be inserted. 
Pump out pipe must extend to ground level and be capped . 

c . The min i mum thickness of the walls shall be two and three
fourths inches [6 . 99 centimeters]. 

d . The tops and bottoms shall be four inches [10.16 
centimeters] thick unless placed under a driveway, then 
they shall be a minimum of six inches [15 . 24 centimeters] . 

e. All tank walls and bottoms shall be reinforced with "Road 
Mesh" . 

f . The tops shall have three-eighths inch [9 . 53 millimeter] 
steel reinforcing on six-inch [15.24-centimeter] centers . 

g. These tanks must be watetptoof watertight . 

6. Depth of septic tank. The ~ o£ the septic tank may be 
btought t"O within fotly eight inches [121 .92 centimetets] o£ 
the finished gtade . Where a gteatet depth ±s tequhed the 
access manhole shaH be extended t-o the finished grade or the 
manhole 'Shai± ~ a conctete matket at grade Where septic 
tanks are installed above frostline, percautions must be taken 
to prevent the septic tank from freezing . 

7. Service limited. No septic 
property unless authorized by 
authority. 

tank shall serve more than one 
the apptovmg administrative 

8. Disposal of effluent. The effluent from all septic tanks 
shall be disposed of underground by subsurface irrigation or 
seepage pi ts or both. 
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History: Amended effective July 1, 1985; October 1, 1989. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-03-16-07. Distribution box. 

1. Use. Dishibctiou ~ar-e not tecommeuded-for'lt'S"ew±th 
iudividual seMage disposal systems. A distribution box may be 
used when more than one line of absorption field or more than 
one seepage pit is used. 

2. When required. A distribution box shall be required when more 
than one line of subsurface irrigation or more than one 
seepage pit is used. 

3. Connection. Each lateral line shall be connected separately 
to the distribution box and shall not be subdivided. 

4. Invert level. The imeit O'f rl-1- disltibutiou ~ octlets 
~ be at ttre S1mte Teve-1- and appi oximately two inches ~ 
ceutilhetets] abo-ve ttre bottom O'f ttre b-ox-7 The inlet invert 
shall be at least one inch [2.54 centimeters] above the invert 
of the outlets . The size of the distribution box shall be 
sufficient to accommodate the number of lateral lines. 

5. Watertight. The distribution box shall be of watertight 
construction arranged to receive the septic tank effluent 
sewer and with an outlet or connecting line serving each 
trench or seepage pit. 

6. Baffle. A baffle at least six inches [15.24 centimeters] high 
and twelve inches [30.48 centimeters] long shall rest on the 
bottom of the box and be placed at right angles to the 
direction of the incoming tank effluent sewer and twelve 
inches [30.48 centimeters] in front of it . 

7. When required. A distribution box for septic 
disposal shall be required when more than one 
subsurface irrigation or more than one seepage pit 
Each irrigation line shall be connected separately 
distribution box and shall not be subdivided . 

effluent 
line of 
is used. 
to the 

8. Inspection. The sides of the box should extend to within a 
short distance of the ground surface to permit inspection, and 
shall have a concrete marker at grade . 

History: Amended effective October 1, 1989. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-03-16-08. Seepage pit. 
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1. Seepage pits may be used either to supplement the subsurface 
disposal field or in lieu of such field where conditions favor 
the operation of seepage pits, as may be found necessary and 
approved by the appro':ling administrative authority. 

2. Deep seepage pits penetrating ground water are prohibited. 

3. Where seepage pits are used for septic tank effluent disposal, 
the number, diameter, and depth of the pits shall be 
determined after percolation tests have been made to ascertain 
the porosity of the soil. 

4. The excavation for a seepage pit shall be greater in diameter 
than the outside diameter of the vertical sidewalls to allow 
for the footing. 

5. The annular space between the outside of the vertical walls 
and the excavation shall be backfilled with broken stone, 
coarse gravel, or other suitable material. 

6. Seepage pits shall be constructed with the bottom being open 
with an outer ring, or footing, to support the sidewalls. 

7. The sidewalls can be made of stone, cement or cinder blocks, 
or brick laid in cement mortar for strength, with openings at 
sufficient intervals to permit the septic tank effluent to 
pass out through the wall to the surrounding porous soil. 

8. All septic tank tops and pit covers shall be of sufficient 
strength to carry the load imposed. Seepage pit covers shall 
be at least as required in subsections 9 and 10. 

9. A pit cover shall be an approved precast, reinforced concrete 
slab of two thousand five hundred pounds per square inch 
[1133.97 kilograms per 6.45 square centimeters] minimum 
compressive strength, not less than five inches [12.7 
centimeters] thick and designed to support an earth load of 
not less than four hundred pounds per square foot [181.44 
kilograms per 929.03 square centimeters]. Each such cover 
shall extend not less than three inches [7.62 centimeters] 
beyond the sidewalls of the pit, shall be provided with a 
minimum six-inch [15.24-centimeter] inspection hole with pipe 
extended to the surface, and provided with a six-inch [15.24-
centimeter] cast iron stand pipe with cleanout to grade. 

10. The top shall be at least thirty-six inches [91.44 
centimeters] below finished grade, except where less is 
permitted by the apptoving administrative authority. 

11. Where field installed slab are used, the following table 
indicates the requirements. 

DESIGN OF SEEPAGE PIT COVERS 
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Pit Pit Wall Cover Cover 
Diameter Thickness Thickness Weight 

5 ft 411 511 1230 lb 
6 ft 811 511 1770 1 b 
8 ft 811 611 3780 lb 

10 ft 811 811 7850 lb 

History: Amended effective October 1, 1989. 
General Authority: NDCC 43-18-09 
law Implemented: NDCC 43-18-09 

62-03-16-09. Absorption trenches. 

Reinforcing Steel 
Required in Two 
Perpendicular 
Directions 

# 5 @ 10 1/211 
# 5 @ 911 
# 5 @ 7 1/211 c/c 
# 5 @ 6 1/2 11 c/c 

1. Design. Absorption trenches shall be designed and constructed 
on the basis of the required effective percolation area. 

2. Filter material. The filter material shall cover the tile and 
extend the full width of the trench and shall be not less than 
six inches [15.24 centimeters] deep beneath the bottom of the 
tile, and two inches [5.08 centimeters] above the top of the 
tile. The filter material may be washed gta~el, rock or 
crushed stone, 'S'3:1rg-; or ere-an bank tun gta"el ranging in size 
from one-half to two and one-half inches [12.7 to 63.5 
millimeters]. The filter material shall be covered by 
untreated paper as the laying of the pipe drain proceeds. 

3. Absorption field. The size and minimum spacing requirements 
for absorption fields shall conform to those given in the 
table in subsection 4. 

4. length. The maximum length of lateral shall not exceed one 
hundred feet [30.48 meters]. 

SIZE AND SPACING FOR DISPOSAL FIELDS 

Width of 
trench at 
bottom 
(Inches) 

18 
24 

Recommended 
depth of 
trench 
(Inches) 

18 to 30 
18 to 30 

Spacing tile 
lines* 
(Feet) 

419 

6.0 
6.0 

Effective absorp-
tion area per 

lineal foot of 
trench 
(Square feet) 

1.5 
2.0 



30 
36 

18 to 36 
24 to 36 

7.6 
9.0 

2.5 
3.0 

*A greater spacing is desirable where available area 
permits. 

5. Absorption lines. Absorption lines shall be constructed of 
four-inch [10.16-centimeter] pipe of open jointed or 
horizontally split or perforated clay tile, perforated 
asbestos cement, perforated bituminized fiber or plastic pipe 
conforming to Commercial Standard CS 228-61 as defined by ASTM 
D-2852-69T and Federal Specification #LP-001221, or open 
jointed cast iron soil pipe. In the case of clay tile or open 
jointed cast iron soil pipe, the sections shall be spaced not 
more than one-half inch [12.7 millimeters], and the upper half 
of the joint shall be protected by asphalt-treated paper while 
the piping is being covered. 

6. Grade. The trench bottom shall be uniformly graded to slope 
from a minimum of two inches [5.08 centimeters] to a maximum 
of four inches [10.16 centimeters] per one hundred feet [30.48 
meters]. 

History: Amended effective October 1, 1989. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-03-16-13. Chemical toilets. 

1. All requests for permission to erect and use chemical toilets 
shall be approved by the appxoviug administrative authority. 

2. Where approved by the appxooing administrative authority, 
chemical toilets shall be as follows: 

A chemical toilet consists of a toilet seat connected by a 
metal hopper to a metal tank containing chemicals, usually 
sodium hydroxide. All connections to the toilet seat and the 
tank shall be watertight. A rod shall extend above the floor 
of the room to operate the agitator in the chemical tank. 

3. A supply of the chemical shall be available in a closed 
container for periodic additions to the toilet. 

History: Amended effective October 1, 1989. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-03-16-14. Privies. 
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1. Privies and privy vaults. 
erect and use pr1v1e! shall 
administrative authority. 

All 
be 

requests for permission to 
approved by the appxodug 

2. General specifications for the design and construction of a 
privy. A privy pit may be constructed by boarding a square or 
rectangular pit to prevent earth caving or by providing a 
watertight structure in the pit. The pit shall provide a 
minimum capacity of sixty cubic feet [1.70 cubic meters]. The 
pit should be lined with boards and a privy building shall be 
placed over the pit. The floor of this building shall be of 
wood or concrete with the privy seat of wood. A vent located 
adjacent to the seat shall extend from the pit to a point 
above the roof of the building. The seat shall be provided 
with a cover which shall be self-closing. 

All openings in the building shall be screened to prevent the 
entrance of flies. Earth shall be mounded on all sides of the 
building to prevent the entrance of rats to the pit. The 
privy door shall be self-closing. 

3. Removable cans. When removable cans are used in a privy, they 
shall be placed i~ watertight vaults and provision made for 
removing the seat so the cans can be moved for disposal of the 
contents in a manner acceptable to the appxoviag 
administrative authority. The privy building shall comply 
with the above specifications for a pit privy building. 

History: Amended effective October 1, 1989. 
General Authority: NDCC 43-18-09 
law Implemented: NDCC 43-18-09 

62-03-17-04. Piping materials. Piping 
dwelling shall be as in section 62-03-10-10, or 
follows: 

from well to inside of 
may be plastic, as 

1. Polyvinyl chloride pipe and fittings shall be properly labeled 
and installed in conformance with regulation 2.5.6 for 
Pressurized Pipe and Fittings and Commercial Standard CS-207 
for scheduled series pipe. 

a. Pipe and fittings shall be marked to be shown in 
compliance with the above standards. 

b. The seal of approval of the national sanitation fitthrgs 
foundation laboratory shall be considered evidence in 
compliance with the above standards. 

2. Acrylonitrile-butadiene-styrene pipe and fittings shall be 
properly labeled and installed in conformance with Commercial 
Standards Regulation CS-254. 
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a. Pipe and fittings shall be marked to be shown in 
compliance with the above standards. 

b. The seal of approval of the national sanitation fitthtgs 
foundation laboratory shall be considered evidence in 
compliance with the above standards. 

3. Polyethylene pipe and fittings shall be properly labeled and 
installed in conformance with Commercial Standards Regulation 
CS-255. 

4. 

a. Pipe and fittings shall be marked to be shown in 
compliance with the above standards. 

b. The seal of approval of the national sanitation fitth~s 
foundation laboratory shall be considered evidence in 
compliance with the above standards. 

All pipe and fittings shall 
imposed by combined static 
rated working pressure 
kilograms]. 

withstand the pressure requirement 
and pressure-head or a minimum 
of one hundred pounds [45.36 

History: Amended effective October 1, 1989. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-03-17-15. Cross-connection. 

1. There shall be no cross-connection between an individual water 
supply system and other individual or public water supply 
system. 

2. No water supply shall serve more than one property unless 
authorized by the app~o~ing administrative authority. 

History: Amended effective October 1, 1989. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-04-03-02. Alternate materials and methods. 

1. Existing buildings. In existing buildings or premises in 
which plumbing installations are to be altered, renovated or 
replaced, such new materials and work shall meet or exceed the 
provisions of this article. Where the administrative 
authority shall find that the full performance of bringing 
such work into compliance with all requirements of this 
article would result in exceptional undue hardship by reason 
of excessive structural or mechanical difficulty, or 
impracticability, a deviation may be granted by the 
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administrative authority only where, and to the extent, 
necessary to ameliorate such exceptional or undue hardship, 
and only where, and to the extent, such deviation can be 
granted without impa1r1ng the intent and purpose of this 
article. A record, open to inspection by the public shall 'be 
maintained by the administrative authority of each and every 
deviation allowed under the terms of this subsection. 

2. Approval. The administrative authority may approve the use of 
fixtures, appurtenances, materials and methods of a type not 
conforming with the requirements of, nor expressly prohibited 
by, this article after determination that such fixture, 
appurtenance, material or method is of such design or quality, 
or both, as to appear to be suitable, safe and sanitary for 
the use for which it is intended. A record of such instances 
shall be maintained and shall be available to the public . 
Action shall be taken within reasonable time to amend this 
article so as to either authorize or prohibit such use . Any 
person desiring to install or use a fixture appurtenance , 
material, or method of a type not conforming with the 
requirements of, nor expressly prohibited by, this article 
shall, prior to such installation or use, submit to the 
administrative authority such proof as may be required to 
determine whether such fixture, appurtenance, material , or 
method is of such design or quality, or both, as to appear to 
be suitable, safe, and sanitary for the use for which it i s 
intended. In the event the administrative authority 
determines that it does appear to be suitable, safe, and 
sanitary for the use for which it is intended, the 
administrative authority may then permit such use; provided, 
that the manner of installation or use is otherwise in 
accordance with this article . In view of the special nature 
of these cases, such use shall be subject to per i odic 
inspection by the administrative authority and such fixture , 
appurtenance, material, or method shall, upon order , be 
discontinued or removed if such inspection indicates it i s 
unsuitable, unsafe, insanitary, or contrary to the provisions 
of this or other applicable codes. 

3. Tests. When there is insufficient evidence to verify claims 
for alternate materials the administrative authority may 
require as proof of suitability tests of compliance by an 
approved agency at the expense of the appl i cant. 

4. Test procedure. Tests shall be made in accordance wi th 
generally recognized standards ; but in the absence of such 
standards, the administrative authority shall specify the test 
procedure. 

5 . Repeated tests. The administrative authority may require 
tests to be repeated if, at any time, there is reason to 
believe that an alternate material no longer conforms to the 
requirements on which its approval was based . 
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6. Limitation of lead content. Pipe and fittings used in the 
potable water supply system may not contain more than eight 
percent lead. 

History: Amended effective October 1, 1989. 
General Authority: NDCC 43-18.1-03 
Law Implemented: NDCC 43-18.1-04 

62-04-04-02. Types of joints for piping materials. 

1. Threaded. Every threaded joint shall conform to the American 
National Taper Pipe Thread, ANSI 82.1-1960. All burrs shall 
be removed. Pipe ends shall be reamed or filed out to size of 
bore, and all chips shall be removed. Pipe joint compound 
shall be used only on male threads. 

2. So 1 dered. ETery soldet ed ~ f"o1:o tub-e 'ShaH:- be nra:d-e rii:h 
appxoced fil:tings. Scufaces tv be soldexed Joints in copper 
tubing shall be made by the appropriate use of approved brass 
or copper fittings. The surface to be joined by soldering 
shall be cleaned bright by manual or mechanical means. The 
joints shall be properly fluxed and made with an approved 
noncorrosive paste-type flux and made up with approved solder. 
Joiuts ±n coppet water tub-e 'ShaH:- be made by the apptopxiate 
ttS"e of appto\!ed earl bra-s-s or "Iotlyht coppet fittings, 
pxopetly soldeted together For potable water used in copper, 
brass, or wrought copper fittings must be made with a solder 
and flux containing not more than two-tenths percent lead. 
Soldered joints may not be used for tube installed 
underground. 

3. Flared. Every flared joint for annealed-temper copper water 
tube shall be made with fittings meeting approved standards. 
The tube shall be reamed and then expanded with a proper 
flaring tool. 

4. Brazed. Brazed joints shall be made by first cleaning the 
surfaces to be joined down to the base metal, applying flux 
approved for such joints and for the filler metal to be used, 
and making the joint by heating to a temperature sufficient to 
melt the approved brazing filler metal on contact. 

5. Slip. Every slip joint shall be made using approved packing 
or gasket material, or approved ground joint brass compression 
rings. Ground joint brass connections which allow adjustment 
of tubing but provide a rigid joint when made up shall not be 
considered as slip joints. 

6. Expansion. Every expansion joint shall be of approved type 
and its material shall conform with the type of piping in 
which it is installed. 
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7. Split couplings. Couplings made in two or more parts and 
designed for use witn plain end or grooved pipe or approved 
fittings and with compression gaskets may be used for hot and 
cold water piping and conductors and leaders. Each 
manufacturer must have the manufacturer 1 s complete joining 
assembly approved for the intended use by one of the 
organizations listed in chapter 62-04-03 or by the 
administrative authority. 

History: Amended effective October 1, 1989. 
General Authority: NDCC 43-18.1-03 
Law Implemented: NDCC 43-18.1-04 
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TITLE 67 

Public Instruction, Superintendent of 
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AUGUST 1989 

STAFF COMMENT: Article 67-04 contains all new material but is not 
underscored so as to improve readability. 

Chapter 
67-04-01 

Section 
67-04-01-01 

ARTICLE 67-04 

MILITARY INSTALLATIONS 

Appointment of School Board Members 

CHAPTER 67-04-01 
APPOINTMENT OF SCHOOL BOARD MEMBERS 

Appointment of School Board Members on 
Military Installation School District 

67-04-01-01. Appointment of school board members on military 
installation school district. 

1. The superintendent of public instruction shall invite persons 
living in a school district formed pursuant to the provisions 
of North Dakota Century Code section 15-27.5-01 to submit 
applications for appointment of school board members prior to 
March first of each year. 

2. The superintendent of public instruction shall ask applicants 
to provide information about their qualifications for and 
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interest in an appointment to the school board, and such other 
information as the state board of public school education may 
require, in or attached to a letter of application. The 
information may be used by the superintendent of public 
instruction and the state board of public school education in 
their deliberations for appointment of school board members. 

3. The superintendent of public instruction shall forward copies 
of the letters of application and any attachments to 
representatives of parent groups on the military installation 
and to the commander of the military installation for their 
review. 

4. The representatives of parent groups shall submit 
recommendations regarding applicants for school board 
membership to the superintendent of public instruction and the 
commander of the military installation prior to April first. 

5. After consulting with the commander of the military 
installation which has formed the school district about the 
appointments to be made that year, the superintendent of 
public instruction shall submit a list of recommended 
applicants, along with a list of all the applicants, and 
information obtained from the applicants and the commander of 
the military installation, to the state board of public school 
education. 

6. The state board of public school education shall meet prior to 
May first of each year to consider approval of applicants for 
appointment of school board members from school districts 
formed on military installations. 

7. Within fifteen days of the approval of applicants by the state 
board of public school education, the superintendent of public 
instruction shall announce the appointment of school board 
members for that year and the terms of the appointment for 
each member. The announcement of appointments must be made 
prior to May first of each year. 

8. In making the initial appointment of school board members from 
newly formed school districts formed on military 
installations, if complying with the procedures in accordance 
with the date limitations of this section is an impossibility, 
the superintendent of public instruction and the state board 
of public school education shall comply with all of the 
procedures provided by this section in a reasonable manner, in 
spite of the date limitations. 

History: Effective June 7, 1989. 
General Authority: NDCC 28-32-02, 15-27.5-02 
Law Implemented: NDCC 15-27.5-01, 15-27.5-02 
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TITLE 69 

Public Service Commission 
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DECEMBER 1989 

69-10-05-01. Applicability of chapter. The requirements of this 
chapter apply to any pxoducex operator commingling production from two 
or more oil or gas wells with diverse ownership and measuring the 
production from each well by meters approved by the industrial 
commission as provided in North Dakota Century Code section 38-08-20. 
The requirements of this chapter apply only to the metering systems used 
to measure commingled production from wells of diverse ownership for the 
purpose of allocation. 

History: Effectiv'e July 1, 1986; amended effective December 1, 1989. 
General Authority: NDCC 28-32-02, 64-02-03 
Law Implemented: NDCC 64-02-15.1 

69-10-05-01.5. Definitions. In this chapter: 

1. 11 Average meter factor 11 means the numeri ca 1 result obtai ned by 
dividing the sum of three consecutive meter factors by the 
number three, except when the public service commission grants 
a variance under section 69-10-05-18. 

2. 11 Gas meter test calibration method 11 means testing a pressure 
differential recorder to determine if the accuracy of its 
recording is within the tolerances under section 69-10-05-15. 

3. 11 Meter factor 11 means the numerical result obtained by dividing 
the actual volume of crude oil passed through the meter during 
proving by the volume registered by the meter. 

4. 11 Meter proving 11 means the procedure to deter.mine the 
relationship between the true volume of crude oil measured by 
the meter and the volume indicated by the meter. 
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5. 11 0perator 11 means anyone duly authorized for the development or 
operation of an oil or gas well. 

6. 11 Primary elements used for gas measurement 11 means the meter 
tube, oriface plate-holding and positioning device, orifice 
plate, pressure taps, and straightening vanes. 

7. 11 Secondary element used for gas measurement 11 means the 
pressure differential recorder. 

History: Effective December 1, 1989. 
General Authority: NDCC 28-32-02, 64-02-03 
Law Implemented: NDCC 64-02-15.1 

69-10-05-02. Inventory filing requirements. ·within s±xty thirty 
days of au±y +December 1, +9&6 1989, an inventory of the metering 
equipment used to measure production from crude oil or gas wells w±th 
divexse oNJtership sind± subject to this chapterriiUst be filed with the 
departmeJtt o-f weights and measures o-f ttre public service commission by 
each producer or meter owner operator. The inventory list must be 
updated and filed with the public service commission within thirty days 
of the time of meter changes . The inventory sind± list must include the 
locatioJt o-f ttre we±b OTt wirieh well name and legal description where the 
meters are being~ located as well as the make, type, and model, and 
serial number of each meter. Serial numbers -s+ra±:r be iJtcluded '011"!-y -fo1:-
metezs ~ i:o measuze -crii:- production. 

History: Effective July 1, 1986; amended effective December 1, 1989 . 
General Authority: NDCC 28-32-02, 64-02-03 
Law Implemented: NDCC 64-02-15.1 

69-10-05-03. Meter availability for testing. All meters must be 
available during normal working hours for inspection or testing, or 
both, by a representative of the public service commission. For safety 
reasons, the commission representative shall arrange for a production 
compalty an operator representative to be present during the inspection 
or test. 

History: Effective July 1, 1986 ; amended effect i ve December 1, 1989. 
General Authority: NDCC 28-32-02, 64-02-03 
Law Implemented: NDCC 64-02-15.1 

69-10-05-04. Location of meter. No meter 1ltBY be iJtstalled ±n amr 
location~ -it 1ltBY be unnecessarily exposed to Heather or otiTe-r 
possible t:"dttS'e o-f damage wirieh eouTd significantly affect -ib accuracy. 
Each meter sind± must be installed in a reasonably accessible location 
for purposes of testing and inspection. 

History: Effective July 1, 1986; amended effective December 1, 1989 . 
General Authority: NDCC 28-32-02, 64-02-03 
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Law Implemented: NDCC 64-02-15.1 

69-10-05-07. Ptoducet Operator testing equipment required unless 
third party performs test - Equipment standards. Each ptoducet or meter 
owner operator shall maintain equipment and facilities necessary for 
accurately testing all types and sizes of meters used by the ptoducet or 
meter owner operator unless the ptoducet or meter owner operator has 
arranged to have the testing done by a third party apptoved by the 
public setvice commission . 

History: Effective July 1, 1986; amended effective December 1, 1989 . 
General Authority: NDCC 28-32-02, 64-02-03 
Law Implemented: NDCC 64-02-15.1 

69-10-05-09. Frequency of accuracy tests - Filing test results. 
All meters used to measure oil production ~ must be tested for 
accuracy at least once every three months, and a meter system accutacy 
tepott 'S"ent t-o the public setvice commission within thhty days after 
testing . All primary elements used for gas measurement~ must be 
physically inspected at intervals not to exceed two years wi~the 
exception of orifice plates which ~ must be inspected at least every 
s i x months . All secondary elements used for gas measurement~ must 
be tested and, if necessary, adjusted at least once every six months or 
-in accoxdance w±1:tr a pTan appzoved by the public serv::tce comm::tss::toll. 
Te-st-s ~ ~ petfotmed ±rr accotdance w±1:tr manufactutet's 
teconnnendations . A legible copy of all meter tests and calibration 
reports must be filed with the public service commission within thirty 
days after completing the test or calibration. 

History: Effective July 1, 1986; amended effective December 1, 1989 . 
General Authority: NDCC 28-32-02, 64-02-03 
Law Implemented: NDCC 64-02-15.1 

69-10-05-10. Accuracy test upon request. The public serv i ce 
commission will test any ptoduction meter subject to this chapter as 
soon as practicable upon written request from a person hav i ng a material 
and direct interest in the accuracy of a meter. If the meter meets 
public service commission accuracy standards, the cost of the test shall 
be paid by the person requesting the test. In all other cases, the cost 
of the test shall be paid by the ptoducet or meter owner operator. 

History: Effective July 1, 1986; amended effective December 1, 1989. 
General Authority: NDCC 28-32-02, 64-02-03 
Law Implemented: NDCC 64-02-15.1 

69-10-05-11. Provisions of chapter 69-10-04 applicable. Petsons 
eugaged ±rr the testing, iJtstallation, maintenance, and inspection o-f 
meteting systems a-s ptovided ±rr th±s chapter ~comply w±th the 
applicable ptovisions o-f chaptet 69 19 94. 
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History: Effective du±y +. +9&67 
General Authority: NBee 28 32 62 
Law Implemented: NBee 64 62 15.1 

Repealed effective December 1, 1989. 

69-10-05-12 . 1. Newly installed gas meters. Every new or repaired 
gas meter must be properly calibrated prior to placing the meter in 
service. 

History: Effective December 1, 1989 . 
General Authority: NDCC 28-32-02, 64-02-03 
Law Implemented: NDCC 64-02-15.1 

69-10-05-13. Oil meter tolerance. The meter factor of any meter 
used to determine the production of oil may not deviate more than plus 
or minus two percent from the original meter factor or it will be 
considered out of tolerance. If a meter does not prove or will not 
calibrate operate within tolerance, the meter must be adjusted, 
repaired, or replaced within the t-i1lte limitation prescribed by the 
public service conunission 1lte't-er specialist or the independent contractor 
three business days . 

History: Effective July 1, 1986; amended effective December 1, 1989. 
General Authority: NDCC 28-32-02, 64-02-03 
Law Implemented: NDCC 64-02-15.1 

69-10-05-16. American petroleum institute and American gas 
association specifications. The Except as otherwise provided by rule or 
statute, the technical requirements for metering devices as published as 
of September 1, 1989, by the American petroleum institute and the 
American gas association shall be the specifications, tolerances, and 
ctiTe1:- teclmical requirements guidelines for metering devices in North 
Dakota,. except as modified or changed by public service commission rtrl:-e 
OT' rl'lrl'e Taw . 

History: Effective July 1, 1986; amended effective December 1, 1989 . 
General Authority: NDCC 28-32-02, 64-02-03 
Law Implemented: NDCC 64-02-15 . 1 

69-10-05-17. Fee schedule for testing meters . The public service 
commission shall charge and collect a fee of fifteen dollars per 
inspector per quarter hour or fraction thereof for testing meters used 
to measure crude oil or gas production under North Dakota Century Code 
section 64-02-15 . 1. The fee for testing a meter shall not exceed three 
hundred fifty dollars for a crude oil meter and one hundred dollars for 
a gas meter . 
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History: Effective December 1, 1989. 
General Authority: NDCC 28-32-02, 64-02-03 
Law Implemented: NDCC 64-02-15.1 

69-10-05-18. Variances. The public service commission may grant 
a variance on the basis of economic necessity if the variance does not 
sacrifice production accountability. 

History: Effective December 1, 1989. 
General Authority: NDCC 28-32-02, 64-02-03 
Law Implemented: NDCC 64-02-15.1 
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TITLE 70 

Real Estate Commission 
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DECEMBER 1989 

70-02-03-16. Licensee acting in own behalf to set forth terms and 
conditions and make disclosure. A broker or salesman acting in his own 
behalf shall disclose his licensed status in writing to any person with 
whom he purchases, sells, exchanges, or options real property. All the 
terms and conditions of the transaction as agreed upon must be in 
writing, properly executed, and a copy furnished to such person. Copies 
of the disclosure of his licensed status and of the documents containing 
the terms and conditions of the transaction must be retained by the 
broker or salesman and made available to the commission upon request. 

History: Effective September 6, 1989. 
General Authority: NOCC 43-23-11.1(1) 
Law Implemented: NDCC 43-23-11.1(1) 
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TITLE 75 

Department of Human Services 
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OCTOBER 1989 

AGENCY SYNOPSIS: Section 75-02-04-12 amends this section to provide for 
the allocati on of incentive payments received from the federal 
government. Provides that twenty-five percent is retained by the 
department in recognition of participation in the costs of the statewide 
child support program, the administration of the state plan in 
conformity with the specific requirements of the department of health 
and human services, the effective operation of a central parent locate 
office, the efficiency of reporting and distributing collections from a 
single, centralized location, and the efficient and effective collection 
of past-due child support through federal and state income-tax refund 
offset programs. Seventy-five percent of the incentive payments are 
allocated to the counties based upon cost effectiveness including the 
ratio of collections to administrative costs, success in the 
establishment of paternities, success in the establishment of child 
support orders, and success in locating child support obligors. 

75-02-04-12. Incentive payments. 

1. The agency shall make an incentive payment to any political 
subdh is ion county of this state as W'e'l± as any 'O'ther 'S'hrt-e 

timt nrake-s collection o-f dri±d support wiT±ch ha-s b-een assigned 
pursuant t'O tfoTttt Dakota Centur:v €-oUe section 59 99 96 which 
participates in the costs of the program, taking into account 
the efficiency and effectiveness of the program activities 
carried out by that county. 

2. The incentive pa:vment 'Sinrl± he the percentage established by 
federal legislation, o-f any amount collected and retained by 
the rlrl-e t-o reduce or rep-ay assistance pa:vments Of the total 
amount of incentive payments made available to the state by 
the office of child support enforcement of the United States 
department of health and human services, in each biennial 
period, twenty-five percent must be retained by the agency in 
recognition of participation in the costs of the statewide 
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program; the administration of the state plan in conformity 
with the specific requirements of the department of health and 
human services; the effective operation of a central parent 
locate office; the efficiency of receipting and distributing 
collections from a single centralized location; and the 
efficient and effective collection of past-due support through 
federal and state income tax refund offset programs. 

3 . The inc en t i o e pay men t -sha±± b-e ll!'a'd-e tt01ft ttre amo tlii t s wh±eh 
~ othetwise teptesent ttre fedetal mare 'O"f ttre assistance 
payments tepaid t-o ttre state ~ a testllt 'O"f ttre collection Of 
the total amount of incentive payments made available to the 
state by the office of child support enforcement of the United 
States department of health and human services, in each 
biennial period, seventy-five percent must be paid by the 
agency to all the counties which participate in the costs of 
the program. The agency shall calculate the incentive to be 
paid to the counties comprising each regional unit, and shall 
distribute to each county the proportion of the incentives so 
calculated that is the same proportion as that county•s share 
of regional unit expenditures borne by all counties in that 
region. 

4. Wtren lltO"r'e ttnm 'O'tTe jtltisdiction within th±s stat-e ±s inooloed 
-in ttre enfot cement or collect ion 'O"f Stlppot t, or th±s stat-e ±s 
inooloed rith 'O'tTe or lltO"r'e other states -in ttre enfotcement or 
collection 'O"f stlppott, ttre amotlnt 'O"f ttre iuceutioe paymeut 
-sha±± b-e allocated 8:1II'01'tg 'S1:rCh j tlt isdic t ious -in a mamtet 
ptesctibed by ttre ageucy Of the total amount of incentive 
payments made available to counties, those payments which are 
made to the agency without regard to the state ratio of 
collections to total IV-0 administrative costs, as provided in 
42 U.S.C. section 658(b)(l)(A) and (B), will be distributed to 
the counties comprising each regional unit, based on cost 
effectiveness. The total collections within each regional 
unit will be divided by total expenditures within each 
regional unit. The resulting ratios will be added together. 
Each regional unit 1 s individual ratio will be divided by the 
total of all ratios to determine the share of incentive 
payments of this type to be distributed within each region. 
This calculation will be made quarterly, and incentives of 
this type will be paid quarterly. For the purposes of making 
the calculation described in this subsection, total 
collections will include collections made in Indian 
reservation cases, but total expenditures will not i nclude 
Indian reservation project expenditures . 

5. Of the total amount of incentive payments made available to 
counties, those payments which are made to the agency based 
upon the state 1 s ratio of collections to total IV-0 
administrative costs will be distributed to the counties 
comprising each regional unit based on paternity 
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establishment, support obligation establishment, and 
successful location of obligors. 

a. Sixty percent of the incentive payments of this type will 
be distributed to the counties compr1s1ng each regional 
unit based on paternity establishment. The number of 
paternities established in each region will be divided by 
the number of open cases in each region. The result i ng 
paternity-to-caseload ratios for all regions wi l l be added 
together. Each region's individual paternity-to-caseload 
ratio will be divided by the total paternity-to-caseload 
ratio to determine the percentage of incentive payment of 
this type to be distributed within each region. 

b. Thirty percent of the incentive payments of this type will 
be distributed to the counties compr1s1ng each regional 
unit based on support obligation establishment. The 
number of support obligations established in each region 
will be divided by the number of open cases in each 
region. The resulting support-establishment-to-caseload 
ratios for all regions will be added together . Each 
region's individual support-establishment-to-caseload 
ratio will be divided by the tota l 
support-establishment-to-caseload ratio to determine the 
percentage of incentive payment of this type to be 
distributed within each region. 

c . Ten percent of the i ncentive payments of this type wi l l be 
distributed to the counties comprising each reg i ona l unit 
based on the successful location of obligors ( 11 locates 11

) . 

The number of locates made in each region will be div i ded 
by the number of open cases in each region. The result i ng 
locate-to-caseload ratios for all regions will be added 
together . Each region's individual l ocate-to-case l oad 
ratio will be divided by the total locate-to-case-load 
ratio to determine the percentage of incentive payment of 
this type to be distributed within each region . 

d . For the purposes of making the calculations described i n 
this subsection, the number of paternit i es estab l ished , 
the number of support obligations establ i shed, the number 
of locates, and the caseload will i nclude Indian 
reservation cases. 

e. The calculations described in this subsect i on wil l be 
made, and the calculated amounts distributed, annually 
after the end of the federal fiscal year. 

History: Effective September 1, 1979; amended effective December 1, 
1981; October 1, 1989. 
General Authority: NDCC 50-09-02 
Law Implemented: 45 CFR 302 . 52 
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DECEMBER 1989 

STAFF COMMENT: Chapter 75-03-17 contains all new material but is not 
underscored so as to improve readability. 
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1. 

2. 

"Applicant" means the entity requesting 
residential treatment center for children 
this chapter. 

licensure 
(

11 center11
) 

as a 
under 

"Child" means a person who is a minor as that 
in North Dakota Century Code section 14-10-01, 
child within the meaning of subsection 1 
Century Code section 27-20-02. 

term is defined 
or who is a 

of North Dakota 

3. "Clinical superv1s1on, diagnostic assessment, individual 
treatment plan, qualified mental health professional, 
residential treatment, and residential treatment center for 
children 11 mean the same as defined in North Dakota Century 
Code section 25-03.2-01. 

4. 11 Department 11 means the department of human services. 

5. "Mentally ill person" means the same as is defined in 
subsection 10 of North Dakota Century Code section 25-03.1-02. 

6. 11 Program plan 11 means a center•s plan for delivering its 
services and providing treatment. 

History: Effective December 1, 1989. 
General Authority: NDCC 25-03.2-10 
Law Implemented: NDCC 25-03.2-01, 25-03.2-03 

75-03-17-02. Procedures for licensing. 

1. Application. An application for, or for renewal of, a license 
as a residential treatment center for children must be 
submitted to the department which shall determine the 
suitability of the applicant for licensure under this chapter. 
The application must contain any materials that the department 
may require, including: 

a. An architectural plan; 

b. A comprehensive description of the program plan which 
includes: 

(1) A plan demonstrating compliance with this chapter; 

(2) The treatment modalities offered, such as milieu 
therapy, family therapy, chemotherapy, and 
psychotherapy; 

(3) Prohibited treatment modalities; and 

(4) The services provided directly by the facility and 
those provided by other community resources including 
special education as required by law; 
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c. The funding base for building and operating 
including a projected twelve-month budget 
predictable funds; a new center must have 
documentation of available credit sufficient to 
operating costs for the first twelve months of 
and 

d. A copy of all policies required by this chapter. 

the center 
based on 
funds or 
meet the 

operation; 

2. License renewal. An application for license renewal must be 
submitted sixty days before the license expires and must 
describe any changes that have modified the physical plant, 
program plan, funding base, or professional competence since 
the granting or previous renewal of the license. 

3. Initial license. An initial license is in effect for up to 
one year. When a license is renewed, it may be issued for up 
to two years, at the discretion of the department. The 
license must identify the number and age groupings of children 
who may receive care, is valid only on the premises indicated, 
and is not transferable. 

History: Effective December 1, 1989. 
General Authority: NDCC 25-03.2-10 
Law Implemented: NDCC 25-03.2-02, 25-03.2-03, 25-03.2-05 

75-03-17-03. Organization and administration. 

1. Governing body. The applicant must have a governing body that 
is responsible for the operation, policies, program, and 
practice of the center. The governing body shall: 

a. Define its philosophy, purpose, function, the geographical 
area served, the ages and types of children accepted for 
care, and the clinical disorders addressed by the program; 

b. Ensure that all policies required by this chapter are in 
writing and on file at the center; 

c. Develop a records retention policy consistent with state 
and federal law; 

d. Assure that all vehicles transporting clients are: 
subject to routine inspection and maintenance, licensed by 
the state motor vehicle department, equipped with 
seatbelts for every passenger, equipped with a first-aid 
kit and a fire extinguisher, carry no more individuals 
than the manufacturer's recommended maximum capacity, 
handicapped accessible .where appropriate, and driven by 
individuals who hold a valid state driver's license 
appropriate to the vehicle driven; and 

451 



e. Obtain sufficient property insurance; liability insurance 
covering bodily injury, property damage, personal injury, 
professional liability; and automobile or vehicle 
insurance covering property damage, comprehensive, 
collision, uninsured motorist, bodily injury, and no 
fault. 

2. Legal status. The applicant must provide to the department: 

a. A copy of the articles 
partnership agreement, and any 
registration of the entity; 

of incorporation, bylaws, 
other evidence of legal 

b. A current list of partners or members of the governing 
body and any advisory board, including the address, phone 
number, principal occupation, and term of office of each 
listed person; and 

c. A statement disclosing the owner of record of any 
building, facility, or major piece of equipment occupied 
or used by the applicant, the relationship of the owner to 
the applicant, and, if any, the cost of such use to the 
applicant and the identity of the entity responsible for 
the maintenance and upkeep of the property. 

3. Financial plan. The applicant must have a financing plan 
which includes a twelve-month budget, and which shows the 
center's financial ability to carry out its purposes and 
function. A new applicant must have sufficient funds 
available to carry it through its first year of operation. 

4. Audits. All financial accounts must be audited annually by a 
certified public accountant. The report must be made a part 
of the center's records and contain the accountant's opinion 
about the center's present and predicted financial solvency. 
The report must be submitted with an application for license 
renewal. 

5. Quality assurance. The applicant must have a quality 
assurance program that monitors and evaluates the quality and 
appropriateness of client care; provides a method for problem 
identification, corrective action, and outcome monitoring. 
The quality assurance program must include: 

a. A plan for client and staff safety and protection; 

b. A method to evaluate personnel performance and the 
utilization of personnel; 

c. A system of credentialing, granting, and withholding staff 
privileges; 
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d. A method to review and update policies and procedures 
assuring usefulness and appropriateness of policies and 
procedures; 

e. A method to review appropriateness of admissions, care 
provided, and staff utilization; 

f. A plan for the review of individual treatment plans; 

g. A plan for program evaluations that includes measurements 
of progress toward the centers' stated goals and 
objectives; and 

h. A method to evaluate and monitor standards of client care. 

6. Client's case records. The applicant must maintain a 
confidential client record for each resident child which must 
be current and reviewed monthly. Each record must contain: 

a. An application for service; 

b. A social history; 

c. Medical treatment consent form signed by parents or legal 
guardian and any consent for the use of psychotrophic 
medications as required under subdivision d of 
subsection 10 of section 75-03-17-07. 

d. Name, address, and phone number of persons to be contacted 
in an emergency; 

e. Reports on medical examinations, including immunizations, 
any medications received, allergies, dental examinations, 
and psychological and psychiatric examinations; 

f. An explanation of custody and legal responsibility for the 
child and relevant court documents such as custody or 
guardianship papers; and 

g. A written agreement between parents or guardian and the 
center to be prepared and signed by the center's 
representative and by the parents or guardian, and a 
record that the parents or guardian received a copy. The 
agreement must include: 

(1) A statement as to who has financial responsibility; 

(2) How payments are to be made to cover the cost of 
care; 

(3) Which items are covered by the normal or regular 
center charges for care; 
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(4) Medical arrangements including the cost of medical 
care; 

(5) Visiting arrangements and expectations; 

(6) Arrangements for clothing and allowances; 

(7) Arrangements for vacations; 

(8) Regulations about gifts permitted; 

(9) Arrangements for parental or the legal guardian's 
participation through regularly scheduled interviews 
with designated staff; 

(10) The center's policy on personal monetary allowance to 
be provided the child at the center; and 

(11) Records of special treatment orders. 

History: Effective December 1, 1989. 
General Authority: NDCC 25-03.2-10 
Law Implemented: NDCC 25-03.2-03, 25-03.2-07 

75-03-17-04. Admissions. 

1. The center may admit only those children who are found 
eligible according to the center's admission policies. Every 
center shall have specific admission policies that describe 
which professional staff have the authority to admit a child; 
and describe the membership of the center's admission 
committee or committees. Admission committee membership must 
include one mental health professional. 

2. a. Admission decisions must be based upon: 

(1) 

(2) 

(3) 

A social history which includes presenting problems, 
family background, developmental history, educational 
history, and employment; 

A medical history which includes current status, any 
relevant findings of'previous physical or psychiatric 
evaluations, and a list of the child's current 
medications and allergies; and 

Prior psychological and addiction evaluations. 

b. The history and prior evaluations must be obtained before 
a child is admitted; except when emergency care must be 
given, and then the information must be obtained within 
three working days after admission. 
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3. The center must determine whether a child may be admitted for 
care within thirty days of receipt of a completed application. 

4. If a child is not admitted, the center must indicate the 
reason for nonadmission. 

History: Effective December 1, 1989. 
General Authority: NDCC 25-03.2-10 
Law Implemented: NDCC 25-03.2-03, 25-03.2-06 

75-03-17-05. Diagnosis and treatment while at the center. 

1. Duties of the center. The center must: 

a. Keep the child in contact, where appropriate and possible, 
with the child 1 s family and relatives; 

b. Involve the parents, where appropriate and possible, in 
the treatment plan; 

c. When necessary, provide or arrange for family therapy; 

d. Provide appropriate conferences involving the center, the 
parents, the referring agency, and the child, to review 
the case status and progress every six months. For a 
child placed in a center for a period of less than six 
months, the reviews must occur at monthly intervals; and 

e. Provide a progress report to the referring agency, and the 
parent or legal guardian every three months. 

2. Specialists. The services of specialists in the fields of 
medicine, psychiatry, psychology, and education must be used 
as needed. 

3. Individual treatment plan. 

a. The center shall develop and implement an individual 
treatment plan, and provide clinical supervision for the 
individual treatment plan. To the extent possible, the 
client, and the client 1 s parents or legal guardian, must 
be involved in all phases of developing and implementing 
the individual treatment plan. 

b. The plan must be: 

(1) Based on a determination of a diagnosis using the 
first three axes of the multiaxial classification of 
the Diagnostic and Statistical Manual of Mental 
Disorders (1987 3d ed. revised) (DSM-III-R), which 
must be completed within five days of admission. In 
cases where a diagnosis by a mental health 
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professional based on a DSM-III-R classification has 
been completed within thirty days preceding 
admission, only updating is necessary; 

(2) Developed within five days of admission; and 

(3) Reviewed monthly, and amended as deemed necessary, by 
an interdisciplinary team including one qualified 
mental health professional. 

c. The plan must identify: 

(1) Treatment goals to address the problems of the 
resident and family; 

(2) Timeframes for achieving the goals; 

(3) Indicators of goal achievement; 

(4) The persons responsible for coordinating and 
implementing the resident and family treatment goals; 

(5) Staff techniques for achieving the resident's 
treatment goals; 

(6) The projected length of stay and next placement; and 

(7) When referrals are made to other service providers, 
and the conditions under which referrals are made. 

4. Work experience. 

a. Where a center has a work program, it must: 

(1) Provide work experience that is appropriate to the 
age and abilities of the child; 

(2) Differentiate between the chores that children are 
expected to perform as their share in the process of 
living together, specific work assignments available 
to children as a means of earning money, and jobs 
performed in or out of the center to gain vocational 
training; and 

(3) Give children some choice in their chores and offer 
change from routine duties to provide a variety of 
experiences. 

b. Work may not interfere with the child's time for school 
study periods, play, sleep, normal community contacts, or 
visits with the child's family. 
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5. Solicitation of funds. A center may not use a child for 
advertising, soliciting funds, or in any other way that may 
cause harm or embarrassment to a child or the child's family; 
and the written consent of the parent or guardian must be 
obtained prior to the center's using a child's picture, 
person, or name in any form of written, visual, or verbal 
communication; and prior to obtaining consent, a center must 
advise the parent or guardian of the purpose for which it 
intends to use the child's picture, person, or name, and of 
the times and places when and where such use would occur. 

History: Effective December 1, 1989. 
General Authority: NDCC 25-03.2-10 
Law Implemented: NDCC 25-03.2-03, 25-03.2-07 

75-03-17-06. Special treatment procedures. 

1. Special treatment procedures. Special treatment procedures 
include the use of restraints, seclusion, and timeout. 
Special treatment orders must be issued in writing by the 
program director or previously authorized staff. If special 
treatment procedures are ordered, the following conditions 
must prevail: 

a. The proximity of the staff must allow for visual and 
auditory contact with the child at all times; 

b. All dangerous objects must be removed from the child's 
presence; 

c. Rooms must have doors that open out, which have keyless 
locks with immediate release mechanisms; 

d. All fixtures within the room must be tamperproof, with 
security mattresses of fire-resistant material. Switches 
must be located outside the room; 

e. Smoke-monitoring or fire-monitoring devices must be an 
inherent part of the seclusion room, and the room must be 
properly ventilated; 

f. Appropriate entries must be made in the child's file; and 

g. A child under special treatment orders must be provided 
the same diet that other children in the center are 
receiving. 

2. Timeout. Timeout procedures must be supervised by staff, and 
appropriate entries must be made in the child's file. 

3. Restraints. A center must apply the following procedures in 
using restraint: 
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a. A child may be restrained only when withholding this 
intervention would be contrary to the best interest of the 
child, and when less restrictive alternatives have failed; 

b. All restraints must be applied by staff trained in the use 
of restraints; 

c. Entries must be made in the child's file as to date, time, 
staff involved, reasons for the use, and extent of 
physical restraint; 

d. Only a qualified mental health professional staff member 
may order physical restraint. The order shall identify 
the type of restraint to be used and the circumstances and 
duration of use; and 

e. A child in physical restraint must be visually monitored 
every fifteen minutes by a trained staff member. 

History: Effective December 1, 1989. 
General Authority: NOCC 25-03.2-10 
Law Implemented: NOCC 50-11-03, 50-11-06.2 

75-03-17-07. Medical care. 

1. Medical examination. Prior to admission, each child must 
receive a medical examination. 

2. Immunizations. A child must have current immunizations as 
required by North Dakota Century Code section 23-07-17.1. 

3. Medical care arrangements. A center must make arrangements 
with a physician and a psychiatrist for medical and 
psychiatric care of clients. 

4. Annual medical examination. Every child must have a medical 
examination annually. 

5. Staff instruction. The center must inform staff members as to 
what medical care, including first aid, may be given by staff 
without specific orders from a physician. Staff must be 
instructed as to how to obtain further medical care and how to 
handle emergency cases. 

a. At lea~t one staff member on duty mu~t have satisfactorily 
completed current first aid and cardiopulmonary 
resuscitation training and have on file at the center a 
certificate of satisfactory completion. 

b. Each staff member must be able to recognize the common 
symptoms of illnesses of children and to note any marked 
physical defects of children. A sterile clinical 
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thermometer and a complete first-aid 
available. 

kit must be 

6. Hospital admission. Arrangements must be made with a hospital 
for the admission of children from the center in the event of 
serious illness or an emergency. 

7. Medical records. A child 1 s medical records must include: 

a. Current medical, psychological, or psychiatric records; 

b. A record of the child 1 s immunizations; 

c. Consent of parents or guardian for· medical care; 

d. Records of the annual medical examination; and 

e. A record of the medical care given at the center, 
including: 

(1) Hospitalization records; 

(2) Prescriptions used with quantity directions, 
physician•s name, date of issue, and the name of the 
pharmacy indicated; and 

(3) Significant illnesses or accidents. 

8. Hospitalization or death reports. Any accident or illness 
requiring hospitalization must be reported to the parents or 
guardian immediately. Deaths must immediately be reported to 
the department, parents or guardian, a law enforcement agency, 
and the county coroner. 

9. Prescription labels. Prescribed drugs and medicines must be 
obtained on an individual prescription basis with the 
following labeling: 

a. Name of pharmacy; 

b. Patient•s name; 

c. Prescription number; 

d. Prescribing practitioner; 

e. Directions for use; 

f. Date of original issue or renewal; 

g. Name of drug; 

h. Potency of drug; 
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i. Quantity of drug; and 

j. Expiration date, when applicable. 

10. Administration of medications. 

a. Medications must be administered by a designated staff 
person in accordance with medical instructions. All 
medications must be stored in a locked cabinet, with the 
keys for the cabinet kept under the supervision of the 
designated staff person assigned to administer the 
medications. The medication cabinet must be equipped with 
separate cubicles, plainly labeled with the client's name. 

b. Medications belonging to the client must be returned to 
the client's parents or guardian upon discharge, or must 
be destroyed in the presence of a witness by the 
designated person in charge of medication storage by 
flushing the medications into the sewer system and 
removing and destroying the labels from the container. 

c. The center may possess a limited quantity of 
nonprescription medications and administer them under the 
supervision of designated staff. 

d. The center must have policies governing the use of 
psychotrophic medications. Parents or the guardian of a 
client who receives psychotrophic medication must be 
informed of benefits, risks, side effects, and potential 
effects of medications. A parent or legal guardian's 
written consent for use of the medication must be obtained 
and filed in the client's record. 

e. A child's psychotroph{c medication regime must be reviewed 
by the attending psychiatrist every seven days for the 
first thirty days and every thirty days thereafter. 

History: Effective December 1, 1989. 
General Authority: NDCC 25-03.2-10 
Law Implemented: NDCC 25-03.2-03, 25-03.2-07 

75-03-17-08. Dental care. Each child must have an annual dental 
examination. If a child has not had an examination in the twelve months 
prior to admission, an examination must occur within ninty days of 
admission. 

History: Effective December 1, 1989. 
General Authority: NDCC 25-03.2-10 
Law Implemented: NDCC 25-03.2-03, 25-03.2-07 

75-03-17-09. General health. 
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1. Sleep. Each child shall have enough sleep for the child's age 
at regular and reasonable hours, and under conditions 
conducive to rest. While children are asleep, at least one 
staff member must be within hearing distance. 

2. Personal hygiene. Children must be encouraged and helped to 
keep themselves clean. 

3. Bathing facilities. Bathing and toilet facilities must be 
properly maintained and kept clean. 

4. Personal articles. Each child must have a toothbrush, comb, 
an adequate supply of towels and washcloths, and personal 
toilet articles. 

5. Daily diet. Menus must provide for a varied diet that meets a 
child's daily nutritional requirements. 

6. Clothing. Each child must have clothing for the child's 
exclusive use. The clothing must be comfortable and 
appropriate for current weather conditions. 

7. Play. The center must provide safe, age-appropriate equipment 
for indoor and outdoor play. 

History: Effective December 1, 1989. 
General Authority: NDCC 25-03.2-10 
Law Implemented: NDCC 25-03.2-03, 25-03.2-07 

75-03-17-10. Education and training. 

1. Public education. Any primary or secondary program offered by 
a facility must be in compliance with standards established by 
the department of public instruction. The center shall ensure 
that resident children comply with all state school attendance 
laws. 

2. Religious education. Children must be provided an opportunity 
to receive instruction in their religion. No child may be 
required to attend religious services or to receive religious 
instruction if the child chooses not to attend services or 
receive religious 1nstruction. 

3. Discipline. Discipline must be diagnostic and remedial, 
rather than punitive. Corporal punishment, verbal abuse, and 
derogatory remarks about the child, the child's family, 
religion, or cultural background are prohibited; a child may 
not be slapped, punched, spanked, shaken, pinched, or struck 
with an object by any staff of the center; and only staff 
members of the center may discipline children. 

History: Effective December 1, 1989. 
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General Authority: NDCC 25-03.2-10 
Law Implemented: NDCC 25-03.2-03, 25-03.2-07 

75-03-17-11. Children as employees prohibited. Children may not 
be solely responsible for any major phase of the center's operation or 
maintenance, such as cooking, laundering, housekeeping, farming, or 
repairing. 

History: Effective December 1, 1989. 
General Authority: NDCC 25-03.2-10 
Law Implemented: NDCC 25-03.2-03, 25-03.2-07 

75-03-17-12. Discharge. 

1. The decision that a child no longer needs or cannot benefit 
from the center's treatment must be made by a discharge 
committee comprised of three staff or consultants involved in 
the child's care and treatment. 

2. The center must assist the child and the child's parents or 
legal guardian in preparing for termination of placement in 
the center, whether the move is to return the child home or to 
a foster family, adoptive family, an institution, or the home 
of relatives. 

3. Prior to discharge, the facility must complete a discharge 
plan. The plan must include: 

a. Progress report; 

b. Reason for discharge; 

c. Future services recommended for the child and child's 
family; 

d. An assessment of the child's needs which remain to be met; 

e. A statement that the discharge plan recommendations have 
been reviewed with the child and parent or guardian; 

f. Potential for readmission; and 

g. The name and title of the person to whom the resident was 
discharged. 

History: Effective December 1, 1989. 
General Authority: NDCC 25-03.2-10 
Law Implemented: NDCC 25-03.2-03, 25-03.2-07 
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75-03-17-13. Responsibility for notification of runaway children. 
When a center confirms that a resident's whereabouts are unknown, the 
center shall immediately notify law enforcement officials and the 
parents or guardian. The child's return must be reported immediately to 
law enforcement and the child's parents or guardian. 

History: Effective December 1, 1989. 
General Authority: NDCC 25-03.2-10 
Law Implemented: NDCC 25-03.2-03, 25-03.2-07 

75-03-17-14. Employee qualifications. Staff must be mentally and 
physically capable of performing assigned duties and demonstrate basic 
professional competencies as required by the job description. Every 
staff member shall have an annual physical examination, and obtain a 
statement that no medical condition exists that may interfere with his 
or her ability to perform assigned duties. 

History: Effective December 1, 1989. 
General Authority: NDCC 25-03.2-10 
Law Implemented: NDCC 25-03.2-03, 25-03.2-04, 25-03.2-07 

75-03-17-15. Staff to children ratio. 

1. The ratio of staff to children during waking hours is 
dependent on the needs of the children and the requirements of 
the individualized treatment plans, but may not be less than 
two staff members. At night other staff must be available to 
be summoned in an emergency. 

2. The ratio of professional staff to children is dependent on 
the needs of the children. 

History: Effective December 1, 1989. 
General Authority: NDCC 25-03.2-10 
Law Implemented: NDCC 25-03.2-03, 25-03.2-07 

75-03-17-16. Personnel policies. Policies related to employment 
at a center must include: 

1. A description of the specific duties each employee is expected 
to perform, when they are to be performed, and other persons 
involved in their performance; 

2. The qualifications required for each position, and how the 
qualifications are verified when an individual is hired; 

3. A criminal background check for each person hired; 
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4. A requirement that all employees receive both oral and written 
instructions as to their individual responsibility for 
preserving confidentiality; 

5. The type and duration of the center's inservice training 
program related to each position in the center; 

6. Procedures for notifying all employees as to whom to consult 
and how to do so, in the event of an emergency; 

7. Opportunities for attendance at workshops, institutes, or 
continuing education; and 

8. Procedures for reporting suspected child abuse and neglect in 
compliance with state law and regulations. 

History: Effective December 1, 1989. 
General Authority: NDCC 25-03.2-10 
Law Implemented: NDCC 25-03.2-03, 25-03.2-07 

75-03-17-17. Center staff. 

1. The center's staff must include: 

a. An executive director who has a bachelor's degree in a 
behavioral science, or a bachelor's degree in any field 
and two years of experience in administration; 

b. A program director who has a master's degree in social 
work, psychology, or in a related behavioral science with 
two years of professional experience in the treatment of 
children and adolescents suffering from mental illnesses 
or emotional disturbances; 

c. Child care staff who are at least twenty-one years of age 
and have training and experience sufficient to equip them 
for their duties; 

d. The clinical services of a psychologist, psychiatrist, and 
physician which may be obtained on a consultation basis; 
and 

e. Educators, where onsite education is provided. 

2. Volunteer services may be used to augment and assist other 
staff in carrying out program or treatment plans. Volunteers 
must receive orientation training regarding the program, 
staff, and children of the center, and the functions they can 
perform. 

History: Effective December 1, 1989. 
General Authority: NDCC 25-03.2-10 
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Law Implemented: NDCC 25-03.2-03, 25-03.2-07 

75-03-17-18. Safety, buildings, and grounds. 

1. Compliance with fire, sanitation, and zoning standards. An 
applicant must demonstrate compliance with applicable state or 
local fire, sanitation, and zoning standards. 

a. Fire. For fire safety, the center must meet the 
applicable life safety standards established by the city. 
If the city has not established life safety standards, the 
center must comply with chapter 21 of the Life Safety Code 
of the national fire protection association, 1985 edition, 
and amendments thereto. 

(1) Compliance is shown by submitting the written report 
of an authorized fire inspector, following an initial 
or subsequent inspection of a building which states 
the: 

(a) Rated occupancy and approval of the building for 
occupancy; or 

(b) Existing hazards, and recommendations for 
correction which, if followed, would result in 
approval of the building for occupancy. 

(2) All electrical and heating equipment must be approved 
by underwriters laboratories, incorporated or another 
nationally recognized testing laboratory. 

b. Sanitation. Compliance with sanitation standards is shown 
by submitting a statement prepared by a licensed 
environmental health professional or authorized public 
health officer, following an initial or subsequent annual 
inspection, that the building's plumbing, sewer disposal, 
water supply, milk supply, and food storage and handling 
comply with the applicable rules of the state department 
of health and consolidated laboratories. 

c. Zoning. Compliance with zoning requirements is shown by 
submitting a statement prepared by the appropriate county 
or municipal official having jurisdiction that the 
premises are in compliance with local zoning laws and 
ordinances. 

2. Safety. Safety requirements of a center must include: 

a. Prohibition of smoking on the premises; 

b. Procedures for water safety where swimming facilities are 
on the grounds; 
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3. 

c. A copy of the Red Cross manual on first-aid measures, or a 
book of its equivalent, and first-aid supplies; 

d. Prohibiting a child's possession and use of any firearms 
while at the center; 

e. Advising children of emergency and evacuation procedures 
upon their admission and thereafter every two months; 

f. Training in properly reporting a fire, in extinguishing a 
fire, and in evacuation from the building in case of fire. 
Fire drills must be held monthly. Fire extinguishers must 
be provided and maintained throughout each building in 
accordance with standards of the state fire marshal; and 

g. Telephones with emergency numbers posted by each telephone 
in all buildings that house children. 

Buildings and grounds. The center must 
outdoor recreational space, and the center's 
meet the following standards: 

have sufficient 
buildings must 

a. Bedrooms. Each child must have: eighty square feet [7.43 
square meters] in a single sleeping room, and sixty square 
feet [5.57 square meters] per individual in a multiple 
occupancy sleeping room; his or her own bed, and bed 
covering in good condition; and a private area to store 
his or her personal belongings. A center may not permit: 
more than two children in each sleeping room; children to 
sleep in basements or attics; nonambulatory children to 
sleep above the first floor; and a child six years of age 
or older to share a bedroom with a child of the opposite 
sex. 

b. Bathrooms. The center's bathroom facilities must have an 
adequate supply of hot and cold water; be maintained in a 
sanitary condition; have separate toilet and bath 
facilities for male and female residents, and employees; 
and have one bathroom that contains a toilet, washbasin, 
and tub or shower with hot and cold water for every four 
children. 

c. Dining and living rooms must have suitably 
furnishings designed for use by children within 
range of children served by the center. 

equipped 
the age 

d. The center must provide sufficient space for indoor quiet 
play and active group play. 

e. Adequate heating, lighting, and ventilation must be 
provided. 
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f. Staff quarters must be 
although near enough to 
children. 

separate from those of children 
assure proper supervision of 

g. A center must provide a quiet area for studying. 

History: Effective December 1, 1989. 
General Authority: NDCC 25-03.2-10 
Law Implemented: NDCC 25-03.2-03, 25-03.2-07 

75-03-17-19. Interstate compact on the placement of children. 

1. The center must comply with the interstate compact on the 
placement of children and the interstate compact for 
juveniles. 

2. All placements from q,ny state which has not adopted the 
interstate compact on the placement of children or the 
interstate compact on juveniles must comply with all North 
Dakota laws and rules prior to the arrival of a child at a 
center. 

History: Effective December 1, 1989. 
General Authority: NDCC 25-03.2-10 
Law Implemented: NDCC 25-03.2-03, 25-03.2-06 

75-03-17-20. Rights and obligations of the applicant. 

1. Right to apply for license. An applicant has the right to 
apply to receive a license to operate a center under this 
chapter. 

2. Entry and inspection. The applicant must allow authorized 
representatives of the department to enter any of the 
applicant's buildings or facilities in order to determine the 
extent to which the applicant is in compliance with the rules 
of the department, to verify information submitted with an 
application for licensure or license renewal, and to 
investigate complaints. Inspections must be scheduled for the 
mutual convenience of the department and the center unless the 
effectiveness of the inspection would be substantially 
diminished by prearrangement. 

3. Access to records. The applicant must allow duly authorized 
representatives of the department to inspect the records of 
the applicant, to facilitate verification of the information 
submitted with an application for licensure, and to determine 
the extent to which the applicant is in compliance with the 
rules of the department. 
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4. Denial of access to facilities and records. Any applicant or 
licensee which denies access, by the authorized representative 
of the department, to a facility or records for the purpose of 
determining the applicant•s or licensee•s state of compliance 
with the rules of the department shall have its license 
revoked or application denied. 

5. License refusal or revocation. Failure to comply with any of 
the standards of this chapter or other state law or regulation 
is cause for refusal or revocation of a license. 

6. Appeal. An applicant may appeal a license denial in 
accordance with North Dakota Century Code chapter 28-32. 

History: Effective December 1, 1989. 
General Authority: NDCC 25-03.2-10 
Law Implemented: NDCC 25-03.2-02, 25-03.2-03, 25-03.2-07, 25-03.2-08, 
25-03.2-09 
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TITLE 89 

Water Commission 

469 



470 



NOVEMBER 1989 

89-01-01-01. Organization and functions of the water commission. 

1. History of commission. The North Dakota state water 
commission was established in 1937, as an emergency measure 
during the prolonged drought. The legislation, codified as 
North Dakota Century Code chapter 61-02, contains a preamble 
which provides an insight into the legislative intent for 
creating the commission, both a state agency and a public 
corporation. North Dakota Century Code section 61-02-01 
states: 

It is hereby declared that the general welfare and the 
protection of the lives, health, property, and the rights 
of all people of this state require that the conservation 
and control of water in this state, public or private, 
navigable or unnavigable, surface or subsurface, the 
control of floods, and regulation and prevention of water 
pollution, involve and necessitate the exercise of the 
sovereign powers of this state and are affected with and 
concern the public purpose. It is hereby further declared 
that any and all exercise of sovereign powers of this 
state in investigating, constructing, maintaining, 
regulating, supervising, and controlling any system of 
works involving such subject matter embraces and concerns 
a single object, and that the state water conservation 
commission in the exercise of its powers, and in the 
performance of all its official duties, shall be 
considered and construed to be performing a governmental 
function for the benefit, welfare, and prosperity of all 
the people of this state. 

The law originally provided that the state engineer was the 
chief technical adviser of the commission but that such 
responsibilities would be in addition to the engineer's 

471 



regular duties as state engineer. In 1941 the law was amended 
to provide that the state engineer would be the secretary and 
chief engineer of the commission. 

2. Commissioners. Two commissioners, the governor and the 

3. 

commissioner of agriculture are statewide elected officials 
elected for four-year terms. Seven commissioners are 
appointed by the governor for terms of two to six years. The 
governor is the chairman of the commission; a vice chairman is 
designated by the commission. The present members of the 
commission are: 

Governor George A. Sinner, Chairman, Bismarck 

*ent ~Sarah Vogel, Commissioner of Agriculture, Bismarck 

Willian• Gtty; Bis111axck Norman Rudel, Fessenden 

Joyce Byerly, Watford City 

Daniel Narlock, Oslo, MN 

Jacob "Jake" Gust, West Fargo 

Jerome Spaeth, Bismarck 

Richard Backes, Slenbntn Lorry Kramer, Minot 

William Lardy, Dickinson 

Secretary to the commission. The state engineer is the 
statutory secretary and chief engineer to the commission. The 
secretary assists the commission by coordinating the 
operations of the commission and relieving the individual 
commissioners of administrative detai 1. 

4. · Commission divisions. The commission consists of the 
following £±ve four divisions: 

a. Division of hydrology. 

b. Division of planning. 

c. Administrative division. 

d. Division of general engineering. 

e-:- bega-1- set vices dh is ion. 

Fottr Three divisions are headed by directors. The 
administrative division is managed by the assistant secretary 
of the commission. 
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5. Functions of commission divisions. 

a. Division of hydrology. The hydrology division is 
responsible for the collection, storage, interpretation, 
and dissemination of hydrologic and water quality data. 
Using these data, specific water management programs are 
developed for individual water sources that will optimize 
their utilization. 

b. Division of planning. The planning division is 
responsible for the long-range comprehensive water and 
related land resources planning functions of the 
commission. The geographical scope of such studies range 
from individual watersheds in North Dakota to interstate 
river basins. The level of detail ranges from 
reconnaissance to specific projects . 

c. Administrative division. The duties of the administrat i ve 
division are to provide accounting, budget, and fiscal 
control, personnel functions, support services for other 
agency divisions, and other administrative functions . The 
division also provides coordination in water resource 
programs with federal agencies, state agencies, and local 
entities. 

d . Division of general engineering . The primary functions of 
the engineering division involve water resource management 
and water resource project development, with emphas i s on 
surface water . This includes drainage and diking, contro l 
of meandered lakes, floodplain management, hydrologic 
investigation, special studies, and the construction of 
water management projects such as: dams, dikes, ditches, 
irrigation projects, water supply systems, and pump 
structures. 

~ begrl serv:xces division. Ttre dhector o-f the Xe-ga± 
seroices division ±san assistant attorney general. Ttre 
dhector ±s responsible -for providing Xe-ga± advice ami 
assistance t-o the coiitmission ami the direclot:s o-f the 
ottrer divisions within the commission. in addition, the 
dhector ±s responsible -for Mater related litigation 
affecting the connnission ami the state . 

6. Inquiries. General inquiries regarding the water commission 
may be addressed to the state engineer. Specific inqu1r1es 
regarding the functions of each division may be addressed to 
the director or manager of the division . All requests for 
hearings, declaratory rulings, and for water permits may be 
addressed to the state engineer, unless specific public notice 
directs otherwise. 
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7. Personnel roster. 
persons should be 
indicated: 

All correspondence to 
addressed as follows, 

(Person's name and title) 
Water Commission 
State Office Building 
900 East Boulevard 
Bismarck, North Dakota 58505 
(701) 224-2750 

the below listed 
unless otherwise 

Governor George A. Sinner, Chairman of the 
Commission, State Capitol, Bismarck 

Commissioner of Agriculture~~ Sarah Vogel, 
Commissioner, State Capitol, Bismarck 

William Guy Norman Rudel, Commissioner, BismaLck Fessenden 

Joyce Byerly, Commissioner, Watford City 

Daniel NoLlock Narlock, Commissioner, Oslo, MN 

Jacob 11Jake 11 Gust, Commissioner, West Fargo 

Jerome Spaeth, Commissioner, Bismarck 

RicltaLd Backes Lorry Kramer, Commissioner, Glenbnrn Minot 

William Lardy, Commissioner, Dickinson 

Vernon Fahy, State Engineer and Secretary 
to the Commission 

Milton Lindvig, Director, Hydrology Division 

Eugene Krenz, Director, Planning Division 

Matt Emerson, Management Director and 
Assistant Secretary to the Commission 

Dave Sprynczynatyk, Director, Division of 
General Engineering 

Rosellen Sam::h- DiLeclo:t, beg-aT Se1:oices 
Division 

8. Organizational chart. A descriptive organizational chart of 
the state water commission is attached to this section as an 
appendix. 

History: Amended effective August 1, 1983; November 1, 1985; October 1, 
1987; November 1, 1989. 
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General Authority: NDCC 28-32-02.1 
Law Implemented: NDCC 28-32-02.1 

89-02-02-02. Definitions. In this chapter unless the context 
otherwise requires, the following definitions apply: 

1. "Assessment drain" is any drain fitting the definition set 
forth in subsection 2 of North Dakota Century Code section 
61-16.1-02. 

2. "Board" means the managers of the water resource district in 
which the majority of the watershed of a project is located. 

3. "District" means water resource district. 

4. "Drain" is any structure or construction which changes the 
water surface area of a wetland. 

5. "Land not normally subject to standing water" means land which 
is inundated, on the average, not more than once in five 
years. 

6. "Lateral drain 11 means a drain constructed after the 
establishment and construction of the original drain or 
drainage system which the permit previously obtained did not 
contemplate and which allows water to flow into such original 
drain or drainage system. 

7. "Party of record" means any person who submits oral or written 
testimony or evidence for the record at the state engineer's 
hearing. 

8. "Permanent wetland 11 means a well-defined basin which 
characteristically holds water throughout the year. Permanent 
wetlands go dry only after successive years of below normal 
runoff and precipitation. Freshwater permanent wetlands 
typically have a border of aquatic vegetation and a 
predominant open water area in the interior. Saline permanent 
wetlands are typically devoid of emergent vegetation and 
exhibit a white, salt encrusted shoreline. This definition is 
the uniform classification adopted by the state engineer and 
the game and fish commissioner for permanent wetlands. 

9. "Project" means the proposed activity contained in a drainage 
application under consideration by the board for a permit, or, 
when considered by the state engineer, the activity approved 
by the board. 

10. 11 Seasonal (shallow) wetland" means a depression which holds 
water in normal years from spring runoff until mid-July. In 
years of normal runoff and precipitation, seasonal wetlands 
may not be tilled but can be used for hayland or pasture. In 
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low runoff, dry years, these areas may be tilled for crop 
production, but commonly reflood with frequent or heavy summer 
or fall rains. This definition is the uniform classification 
adopted by the state engineer and the game and fish 
commissioner for seasonal wetlands. 

11. "Semipermanent (intermittent) wetland" means a well-defined 
depression or basin which holds water in normal years 
throughout the summer. Semipermanent wetlands generally go 
dry only in years of below normal runoff and precipitation. 
Freshwater semipermanent wetlands, commonly referred to as 
cattail sloughs, are characterized by a predominance of 
cattail and bulrush vegetation with scattered open water 
areas. Saline semipermanent wetlands are characterized by a 
predominance of alkali bulrush and scattered open water areas. 
This classification is the uniform classification adopted by 
the state engineer and the game and fish commissioner for 
semipermanent wetlands. 

12. "Supplemental hearing" means a hearing held to review evidence 
not contained in the record of the state engineer 1 s hearing. 

13. "Surface coal m1n1ng operation" means a person or entity 
engaged in surface coal mining operations as defined in North 
Dakota Century Code section 38-14.1-02. 

+5-:- 14. "Temporary wetland" means a shallow depressional area which 
holds water or is waterlogged from spring runoff until early 
June. In years of normal runoff and precipitation, temporary 
wetland areas may be tilled for crop production. In years of 
high runoff or heavy spring rain, these areas may not dry out 
until mid-July and would not be tilled but may be used for 
hayland or pasture. Temporary wetlands frequently reflood 
during heavy summer and fall rains. Sheetwater, as defined in 
North Dakota Century Code section 61-32-02, is not a temporary 
wetland. This definition is the uniform classification 
adopted by the state engineer and the game and fish 
commissioner for temporary wetlands. 

+tr.- 15. "Watercourse" is as defined by North Dakota Century Code 
section 61-01-06. 

+5-;- 16. "Watershed" is the area draining into a wetland or series of 
wetlands. A series of wetlands is a group of two or more 
wetlands which are hydrologically linked naturally or by man 1 s 
efforts. 

History: Effective October 1, 1988; amended effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-04 
Law Implemented: NDCC 61-32-03 
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89-02-02-07. Applications. Applications for a permit to drain 
must be filed with the state engineer on the state engineer•s 
application from. The application must provide the .following: 

1. Description of the drain. 

2. United States department of agriculture soil conservation 
service photos of the project area with the wetlands which are 
not to be drained specifically identified thereon. 

3. An estimate of the number of wetland acres to be drained . 

4 . In the case of surface coal mining operators, the approx i mate 
date of wetland disturbance. 

The application may be mailed or delivered to: 

Office of the State Engineer 
900 East Boulevard 
Bismarck, NO 58505 

Insufficient or incomplete applications wil l be returned to the 
applicant by the state engineer. 

History: Effective October 1, 1988; amended effective November 1, 1989 . 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-04 
Law Implemented: NDCC 61-32-03 

89-02-02-08. Review by state engineer and transmittal to 
appropriate board. Upon receipt of a properly completed application, 
the state engineer shall review the wetlands to be drained in the 
project area and determine whether all wetlands to be drained are 
temporary wetlands . If all wetlands are determined to be temporary 
wetlands, that fact must be noted on the permit application . If a 
project is proposing to drain only temporary wetlands , the state 
engineer shall also determine whether the project is of statewi de or 
interdistrict significance using the factors set out i n sect i on 
89-02-02-12. The state engineer shall note the determination i n t hat 
regard upon the application . If the project will drain other than 
temporary wetlands, the state engineer may not determine whether the 
project is of statewide or interdistrict significance until after the 
board has considered and approved the project. 

In any event, the permit application must then be forwarded wi thin 
sixty days of receipt to the board in the county in which a majority of 
the watershed of the proposed project is located . 

History: Effective October 1, 1988 ; amended effective November 1, 1989 . 
General Authority: NDCC 28-32-02, 61-03-13 , 61-32-04 
Law Implemented: NDCC 61-32-03 
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89-02-02-09. Board procedure for processing applications to drain 
other than temporary wetlands. A board shall follow this procedure in 
processing a drai~age permit application when the project will drain 
permanent, semipermanent, or seasonal wetlands, or if it has been 
determined to be of statewide or interdistrict significance, or if the 
board determines a board heating meeting should be held: 

1. Upon receipt of an application to drain from the state 
engineer, the board shall set the date, time, and place for a 
meeting at which it will receive information concerning the 
merits of, as well as any testimony or information pertinent 
to the application. At the applicant's expense, the board 
shall also give notice by mail not less than twenty days from 
the date set for consideration of the drainage application to: 

a. 

a-:- b. 

b-;- c. 

c-:- d. 

r. e. 

The applicant. 

All record title owners of real estate or holders of a 
contract for deed whose property would be crossed by the 
proposed drain. 

All downstream riparian landowners on the watercourse into 
which water will be drained within two miles [3.22 
kilometers] from the outlet of the drain as determined by 
the board. 

Any water resource board which would be substantially 
affected by the water to be drained. 

The state game and fish department. 

e7 f. The state department of 
laboratories. 

health and consolidated 

~ ~ The state highway commissioner for any proposed drainage 
that will affect or cross the right of way of any public 
highway or road. 

~ ~ The state engineer. 

h7 i. Any person who has made a written request for notification 
of that project and has advanced the cost of providing 
that notification. Such advance may not exceed ten 
dollars. 

2. Notice must also be published in a newspaper of general 
circulation in the area of the proposed drainage once a week 
for two consecutive weeks. Final notice must be published not 
more than fifteen days nor less than five days from the date 
set for the heating meeting. 

3. The notice must give the essential facts of the proposed drain 
including, but not limited to: name and address of applicant; 
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legal description of the area to be drained; purpose of the 
drainage; watercourse into which the water will be drained; 
legal description of the confluence of the drain and 
watercourse into which the water will be drained; the time, 
date, and place of the board 1 s consideration of the 
application; and the location and date of availability of 
information regarding the project. 

4. Fourteen days prior to the date set by the board for its 
meeting to receive information on the application, the 
applicant shall submit to the board all documentary 
information the applicant intends to present at the board 1 s 
meeting. The board shall immediately place such informat i on 
in the board 1 s office if the office is open for public access 
at least twenty hours each week, or if the board offices are 
not open to the public twenty hours each week, in custody of 
the auditor of the county in which the majority of the 
watershed of the drain is to be built. The information must 
be available for public review. The board shall notify the 
applicant of this requirement upon its receipt of an 
application to drain . If the information is placed in the 
auditor•s office, the auditor shall return the information to 
the board one working day prior to the board 1 s meeting. 

5. The board shall allow submission of all relevant evidence, 
oral or written . If the board does not make its decision to 
approve or disapprove the application at the meeting, it shall 
provide written notice of its decision to all persons 
requesting such notice and to all persons identified in 
subsection 1. 

6. The meeting at which the board receives information concerning 
the application must be recorded either stenographically or by 
electronic recording. If the board approves the permit 
application, this record and all documentary information 
received by the board must be transferred to the state 
engineer. Upon request of the state engineer, the board shall 
provide a transcript of the meeting. The cost of providing a 
transcript must be 'borne by the applicant. 

7. At the conclusion of the meeting at which the board receives 
information about the proposed drain, the board shall announce 
that: 

a. The board 1 s denial of a permit constitutes final denial of 
the permit. Appeals of a denial must be taken to the 
district court within thirty days . 

b. A board approved application will be forwarded to the 
state engineer who will determine whether the project is 
of statewide or interdistrict significance and whether the 
wetlands to be drained will be replaced. 

479 



c. Those who wish to be notified of the board's decision 
approving an application or of a decision by the state 
engineer of statewide or interdistrict significance shall 
so notify the board and shall provide their name and 
address at the end of the meeting. Notice will then be 
provided as set forth in section 89-02-02-13. 

8. Applications considered by the board will be evaluated by the 
factors considered for drains of statewide or interdistrict 
significance. Those factors are set forth in section 
89-02-02-14. 

9. If the board denies the application, it shall return the 
application to the applicant along with a copy of the board's 
determination and rationale. A copy of the board's denial and 
rationale must also be sent to the state engineer. 

10. If the board approves the application, the board's approval 
must be noted on the application and a copy of the 
determination sent to the applicant. The application, a copy 
of the determination, and all information reviewed by the 
board in considering the application must be forwarded to the 
state engineer for review within twenty days of the 
determination. The board's decision approving the application 
must contain a determination of the location and size, in 
surface acres, of wetlands to be drained by the proposed 
drain. A seven and one-half minute topographic map indicating 
the location and size of the wetlands approved for drainage 
must be attached to the determination. 

11. The board's notice to an applicant must state that the board's 
approval of the application is not a permit to drain until the 
state engineer has: 

a. In the case of a drain determined to be of statewide or 
interdistrict significance, also approved the application 
and found the wetland acres drained would be replaced by 
an equal number of replacement acres; or 

b. In the case of a drain determined not to be of statewide 
or interdistrict significance, found the wetland acres 
drained would be replaced by an equal number of 
replacement acres. 

12. Drainage permit applications submitted by a surface coal 
mining operator shall not be subject to this section unless 
the board determines a meeting is necessary to protect public 
and private interests which are not addressed in a surface 
coal mining permit. 

History: Effective October 1, 1988; amended effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-04 
Law Implemented: NDCC 61-32-03 
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89-02-02-10. Board procedure for processing permits when a 
heating meeting is not required. Upon referral from the state engineer 
of a permit which is not of statewide or interdistrict significance and 
will not drain permanent, semipermanent, or seasonal wetlands, or in the 
case of drainage permit applications submitted by a surface coal mining 
operator, the board shall follow this procedure: 

1. The board shall review the permit application and any 
supporting documentation and determine whether protection of 
public and private interests would be better served by a 
specific public meeting to consider the project. If it is 
determined a specific public meeting is necessary to protect 
public and private interests, or in the case of drainage 
permit applications submitted by a surface coal mining 
operator, it is determined a meeting is necessary to protect 
public and private interests which are not addressed i n a 
surface coal mining permit, the board shall process the permit 
application in accordance with the provisions of section 
89-02-02-09. 

2. If the board determines a specific public meeting is 
unnecessary, the board shall consider the project pursuant to 
the criteria set forth in section 89-02-02-14 and shall deny 
or grant the application with or without modifications or 
conditions based upon those criteria . If the application is 
granted, it shall be forwarded to the state engineer for his 
determination of the necessary replacement wetlands acres . In 
either case, written notice of the board's decision--mu5t be 
provided to all participants in the board's decision and to 
the state engineer. The notice must state that the board's 
approval does not constitute a final approval until the state 
engineer finds the wetland acres to be drained will be 
replaced by an equal number of replacement acres . 

History: Effective October 1, 1988; amended effective November 1, 1989. 
General Authority: NOCC 28-32-02, 61-03-13, 61-32-04 
Law Implemented: NDCC 61-32-03 

89-02-02-24. Time within which to begin construction of drain. 
The Except in the case of a permit issued to a surface coal mining 
operator, the recipient of a permit to drain under this chapter shall 
commence actual construction within two years of the date the state 
engineer's decision granting the permit is final . The two-year period 
does not begin until any appeal of the state engineer's decision or 
board's decision is completed, nor does it run during the course of any 
other legal action brought to challenge the state engineer's decision or 
board's decision or halt or modify the project. 

In the case of a permit issued to a surface coal m1n1ng operator, 
the time to begin construction shall fall within the term of the m1n1ng 
permit or any successive renewals issued pursuant to North Dakota 
Century Code chapter 38-14.1. 
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Once construction has been commenced the permit recipient shall 
make good faith efforts and satisfactory progress, as determined jointly 
by the state engineer and the water resource board, toward completion of 
the project. 

If the two-year period runs before construction is commenced, the 
permit recipient may make a written request for a one-year extension 
which must be gtanted approved by both the state engineer and the water 
resource board . All requests for extensions must be made at least sixty 
days prior to the end of the two-year period and must specifically state 
why construction has not commenced. Upon expiration of any extension, 
the permit recipient may request a further extension . 

In the event the two-year period passes without the commencement 
of construction, an extension of the period as provided in this section, 
or legal process staying construction, the permit is void. 

History: Effective October 1, 1988; amended effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13, 61-32-04 
Law Implemented: NDCC 61-03-13, 61-32-03 

89-02-03-01 . Scope of chapter. This chapter contains rules by 
which the state game and fish department and the state engineer jointly 
determine the number of wetlands wetland acres to be drained and find 
those wetland acres will be replaced by an equal acreage of replacement 
wetlands or will be debited to the wetlands bank . This chapter includes 
rules governing the wetlands bank. 

History: Effective October 1, 1988; amended effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-32-04 
Law Implemented: NDCC 61-32-03, 61-32-04, 61-32-05 

89-02-03-02. Definitions. In this chapter, unless the context 
otherwise requires, the following definitions apply: 

1. 11 Applicant 11 means a person requesting a drainage permit . 

2. 11 Application 11 means an application for a permit to drain made 
pursuant to North Dakota Century Code section 61-32-03. 

3. "Apptoptiate teplacement actes" ln't'm1"$ fifty petcent o-f the 
wetland 1!l'eT't'$ teqaited within the 'S'81Itt coanty or contigaoas 
coanties as the wetland b-e-ing dtained. llowevet, ±f ±-e-5-s ttnm 
fifty petcent are available -in tinrt coanty or a contigaoas 
coanty, wetlands -in the 'S'81Itt biotic area are consideted 
apptoptiate teplacemenl wetlands. 

~ 11 Biotic area 11 means one of the four biotic areas which are 
designated : (a) Agassiz Lake Plain, which includes Pembina, 
Walsh, Grand Forks, Traill, Cass, and Richland Counties; (b) 
Southern Drift Plain, Northeastern Drift Plain, Northwestern 
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Drift Plain, Turtle Mountain, Mountains, which inc l ude 
Renville, Bottineau, Rolette, Towner, Cavalier, Burke, 
McHenry, Pierce, Benson, Ramsey, Wells, Eddy , Foster, Nelson , 
Griggs, Steele, Barnes, LaMoure, Ransom, Dickey, and Sargent 
Counties; (c) Missouri Coteau, Coteau Slope , which include 
Divide, Williams, Mountrail, Ward, Mclean , Sheridan , Burleigh, 
Kidder, Stutsman, Emmons, Logan, and Mcintosh Counties; and 
(d) Missouri Slope, Little Missouri Sl ope , which include 
McKenzie, Dunn, Golden Valley, Billings, Stark , Mercer, 
Oliver, Morton, Grant, Sioux, Slope, Hettinger, Bowman, and 
Adams Counties . 

5-:- 4. "Board" means the managers of the water resource di strict i n 
which the wetland to be drained is located. 

fr.- 5. "Drain" is any structure or construction which changes t he 
water surface area of a wetland . 

r. 6. "Evaluation team" consists of one staff member from each of 
the state engineer 1 s and commissioner•s staff . Their dut i es 
include determining the number of wetland acres to be drained, 
whether replacement acres are available in the wet l ands bank, 
and whether manmade wetlands not in the wetlands bank have 
material wildlife values . 

&:- 7. "Manmade wetland" is a wetland with material wildlife va l ues 
which results from man•s activities whether inadvertent or 
not . 

9-:- 8 . "Normal water level" is the approx i mate spring water leve l in 
years with typical amounts and rates of spring runoff durin g 
periods of annual average precipitation. The normal wa t er 
level is arrived at by eva l uating a wetland under the cr i teria 
set forth in section 89-02-03-04 and does not i nc l ude 
sheetwater . 

9. "Replacement acres" means replacement wetlands cred i ted to t he 
wetlands bank or a debit , provided that the total deb i ts to 
the wetlands bank does not exceed two thousand fi ve hundred 
acres [1011.70 hectares] . 

10 . "Replacement wetland" includes both restored nat ural wetlands 
and manmade wetlands wi th material wildlife values . 

11. "Surface coal mining operator" is a person or entity engaged 
in surface coal mining operations as defined i n North Da ko ta 
Century Code section 38-14.1-02. 

History: Effective October 1, 1988; amended effective November 1, 1989 . 
General Authority: NDCC 28-32-02 , 61-32-04 
Law Implemented: NDCC 61-32-01, 61-32-03, 61-32-04, 61-32-05 
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89-02-03-04. Evaluation of wetland acres. In evaluating the 
acreage of wetlands to be debited or credited, the evaluation team shall 
first determine the normal water level for each wetland. This 
determination will be made by using one or more of the following data 
sources: 

1. Aerial photos from various years, and when available, 
precipitation data of the area for a period of at least twelve 
months prior to the date of any photos used. 

2. United States geological survey seven and one-half minute 
topographic maps. 

3. Where determined necessary by the evaluation 
consultation with both the state engineer 
commissioner, an actual onsite investigation. 

team 
and 

after 
.the 

4. United States fish and wildlife service's national wetland 
inventory. 

5. United States department of agriculture soil conservation 
service wetland determinations made to implement swampbuster. 

6. Any historical cropping records which are documented and 
applicable to the situation. 

7. Underlying soil type. 

8. Watershed size, wetland basin size, and watershed yield 
information. 

9. Any information considered important by the evaluation team. 

When any photos, documents or governmental determinations of the 
presence or absence of a wetland is provided by the applicant with the 
board approved permit, the evaluation team will consider that 
information in making its determination. 

The evaluation team shall coordinate its decision with the state 
engineer's decision on a permit application of statewide or 
interdistrict significance. 

The sumo£~ area of land within the normal water level for each 
wetland-r-ob-e drained will be the acreage of wetlands -r-o b-e dtained 
debited or credited to the wetlands bank. 

History: Effective October 1, 1988; amended effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-32-04 
Law Implemented: NDCC 61-32-03, 61-32-04, 61-32-05 

89-02-03-05. Notification of acres to be replaced and sources for 
replacement. Once a determination of the number of wetland acres to be 
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drained has been made, and in the case of an application of statewide or 
interdistrict significance after the state engineer 1 s approval of a 
drainage permit pursuant to chapter 89-02-02, the evaluation team shall 
report its findings to the state engineer and the commissioner. The 
state engineer shall then notify the applicant and the board by 
certified mail of: 

1. The number of Hetland replacement acres required to replace 
offset the acres to be drained . 

2. Whether sufficient appropriate replacement acres are available 
in the wetlands bank including: the number of acres in that 
county or contiguous counties, or if less than fifty percent 
of the required acreage is available in the account for that 
county or contiguous counties, the availability of replacement 
wetlands within the same biotic area, and the availability of 
replacement wetlands in other areas of the state, and the 
debit balance, if any. 

3 . The average cost of replacement acres ±n the wetlands bank at 
the time of the notice . 

4. That the applicant•s desire to use Netlands replacement acres 
from the wetlands bank must be expressed in writing by 
personally delivering it to the state engineer 1 s office, or by 
mailing it by certified or regular mail to the state engineer, 
within thirty days of the date the notice of availability is 
received by the applicant or his agent . If the applicant 
chooses to mail the notice by regular mail, the date of 
receipt by the state engineer tolls the thirty-day time 
period. 

The notice to the landowner applicant must include a notice of intent 
form for the landoNner's applicant•s use. 

History: Effective October 1, 1988; amended effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-32-04 
Law Implemented: NDCC 61-32-03, 61-32-04, 61-32-05 

89-02-03-06. Notice of intent - Payment. Within thirty days of 
the receipt of notice of the acreage to be replaced and the availability 
of replacement acres, the applicant shall provide written notice of 
intent to use Netlands replacement acres from the wetlands bank to the 
state engineer by personal delivery or by certified or regular mail on 
the notice of intent form . The state engineer will notify the 
commissioner upon receipt of the notice. 

The form must include: 

1. Name and address of the applicant. 

2. The drain permit application number. 
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3. Whether applicant will use replacement ac%eage acres from the 
wetlands bank. 

4. Other information deemed pertinent by the state engineer. 

For purposes of this section, the average cost of replacement 
acres wetlands is determined on the day the notice of intent is received 
in the office of the state engineer if the notice is delivered 
personally, the date the notice of intent is mailed if sent by certified 
mail, or the date of receipt by the state engineer if mailed by regular 
mail. The state engineer shall notify the applicant by certified mail 
of the amount due to defray ten percent of the average cost of 
replacement. Within ten days of the state engineer•s sending of this 
notice, the laudownet applicant shall give a cashier 1 s or certified 
check for at least that amount to the state engineer. The check must be 
payable to the wetlands replacement fund. 

Upon receipt, as determined above, of a notice of intent from an 
applicant whose permit has received the necessary approval from the 
board and the state engineer, the acreage to be replaced shall become a 
debit to the wetlands bank. 

History: Effective October 1, 1988; amended effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-32-04 
Law Implemented: NDCC 61-32-03, 61-32-04, 61-32-05 

89-02-03-07. Priority. Except in cases where a governmental 
agency or a coal mining operation has created or restored a wetland for 
the purposes of an identified project, priority in time gives the 
superior right to use credits in the wetlands bank. However, in no 
event may a governmental agency or a C"'"d"3::- mining opetation hold a 
priority for the same credit for more than two years unless an 
application to drain and use that credit has been made. Any replacement 
wetland credits created by a surface coal mining operator shall remain 
credited to that operator until the final bond release for all coal 
mining operations conducted in North Dakota by that operator under North 
Dakota Century Code chapter 38-14.1. At the time of final bond release, 
credits not used by the operator must be transferred to the account for 
permanent wetlands. A priority dates from the conditional approval by 
the board of an application to drain. Provided, if any notice of intent 
or certified or cashier•s check is not received within the time period 
allowed under section sections 89-02-03-05 and 89-02-03-06, the priority 
date is the date of receipt by the state engineer of the certified or 
cashier•s check. Regardless, the notice of intent must be in writing on 
the form prescribed by the state engineer and must be personally 
delivered to the office of the state engineer or mailed by certified or 
regular mail. 

History: Effective October 1, 1988; amended effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-32-04 
Law Implemented: NDCC 61-32-03, 61-32-04, 61-32-05 
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89-02-03-07.1 Temporarily restored wetlands. Wetland acres may 
be restored or created on a temporary basis or for a specified period of 
time if the following criteria are met: 

1. The period of time the wetland wi 11 be in existence is 
specified and does not exceed eleven yearsi 

2. The restoration is not mitigation for a project nor 
replacement acres for drainage; and 

3. The drainage of the wetland was not contrary to state law 
existing at the time of drainage. 

Wetlands restored or created pursuant to this section shall be 
credited to the temporary account. When the time period specified in 
subsection 1 expires, the state engineer will notify the landowner in 
writing that the landowner has sixty days to inform the state engineer 
whether the landowner plans to drain the wetland credited to the 
temporary account. If the landowner does not inform the state engineer 
within sixty days or informs the engineer the wetland will not be 
drained, the wetland will be credited to the permanent account. A 
wetland credited to the temporary account may, at the option of the 
landowner, be transferred to the permanent account at any time. 

History: Effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-32-04, 61-32-05 

89-02-03-07.2. Drainage of restored or created wetlands credited 
to the permanent wetlands bank. No restored or created wetland which 
has been credited to the permanent account may be drained without the 
permission of the state engineer. The state engineer 1 s permission must 
be deemed to have been given if a drainage permit has been obtained. 
The state engineer will inform landowners when a wetland on their 
property has been credited to the permanent wetlands bank. 

History: Effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-32-03, 61-32-04, 61-32-05 

89-02-03-08. Credits to wetlands bank Qualification. To 
qualify as a credit to the wetlands bank, a manmade wetland must have 
material wildlife values. Any natural wetland which is restored in 
whole or in part shall qualify as a credit to an account of the wetlands 
bank unless the drainage of the wetland was not authorized by state law 
and no debit was made pursuant to section 89-02-03-15. 

History: Effective October 1, 1988i amended effective November 1, 1989 . 
General Authority: NDCC 28-32-02, 61-32-04 
Law Implemented: NDCC 61-32-04, 61-32-05 
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89-02-03-09. Wetlands bank -What is credited. All previously 
drained natural wetlands, which are or were restored, or manmade 
wetlands with material wildlife values, which are or were created, by 
any person after December 31, 1986, must be credited to an account of 
the wetlands bank unless their restoration or creation is required as 
mitigation of a federal aid project. Each acre credited must be 
identified on a map by the state engineer . 

The acreage credited to the wetlands bank must be determined using 
the method for evaluating acreages to be drained . Unauthorized drainage 
constructed after July 1, 1975, and closed pursuant to final action 
under North Dakota Century Code section 61-32-07 may not be a credit to 
the wetlands bank . 

For purposes of this section , a federal aid project is one where 
mitigation is required by federal statute or rule. 

History: Effective October 1, 1988; amended effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-32-04 
Law Implemented : NDCC 61-32-04 , 61-32-05 

89-02-03-10. Cost of wetland in wetlands bank . The cost of 
rep l acement wetlands is the cost of land acquisition, easemeut, lease, 
-and cons tx uc t ion o-f x eplacement wetlands ±s the actual eo-st o-f 
acquisition whether by lease, easement, or other means, plus either the 
construction cost to restore a natural wetland or the cost to construct 
a manmade wetland with material wildlife values . The avexage eo-st o-f a 
wetland a-ere ±s calculated by sunnniug the eo-st o-f e-ach o-f the t-otrl 
we tlattd acre-s ~ placed ±n the bank -and div idittg ttre 'S1l1ll by the t-otrl 
liUJRbex o-f acre-s ~ placed ±n ttre b-anir. H wetlands are donated t"O the 
wetland b1!mit7 the 'S"t-zrt:-e eugineez -and commissionez 'S'hcrlT determine the 
pxobable C'O"St o-f acquisitio11 -and xestoxatiou O'r constxuction -and that 
amount must- be factoxed ±nt"O the avexage C'O"St o-f wetla11ds ±n the b-anir. 

The state engineer and commissioner will jointly determine the 
average cost of l and acquisition for replacement wetlands for each 
bi otic area. This determination will be based on land acquisition costs 
fo r wet l and acres in the wetlands bank from each bi otic area. 

The state engineer and commissioner will jointly determine a 
sta t ewide average construction cost for replacement wetlands. This 
determination will be based upon actual construction costs, including 
reasonable engineering and consulting fees, for wetland replacements 
where the exclusive purpose of the replacement wetland was to restore 
wildlife values or where other purposes created no additional 
construction cost . 

The state 'engineer and commiss i oner will, as deemed necessary , but 
not less than once every year, review and adjust the average cost of 
land acquisition in each biotic area and the statewide average 
construction costs to reflect land acquisition costs and construction 
costs within each biotic area. 

488 



The state engineer and commissioner will keep an average cost of 
replacement wetlands for each of the four biotic areas. The ten percent 
or greater portion of the wetland replacement cost to be paid by any 
person draining a wetland will be based upon the current average cost of 
replacement wetlands in the biotic area in which the drainage is 
proposed. 

History: Effective October 1, 1988; amended effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-32-04 
Law Implemented: NDCC 61-32-04, 61-32-05 

89-02-03-12. Records of wetlands bank. The state engineer shall 
maintain an accounting of credits and debits in the wetlands bank. 
Credits and debits will be separately identified by account and by 
county and biotic area. The wetlands bank will be comprised of the 
following accounts: 

1. Government agency account. All wetlands restored for use by a 
governmental agency for use on an identified project as set 
forth in section 89-02-03-07 must be accounted for in this 
account until they are transferred to another account. 

2. Permanent account. All wetlands permanently credited must be 
accounted for in this account. 

3. Surface coal mining accounts. A separate account must be 
maintained for each surface coal mining operator. Debits must 
be charged at the time of drainage permit approval. Credits 
must be added at the time of final bond release for any tract, 
as provided by subdivision d of subsection 7 of North Dakota 
Century Code section 38-14.1-17. At the time of final bond 
release for all coal mining operations conducted in North 
Dakota by that operator under North Dakota Century Code 
chapter 38-14.1, any rema1n1ng wetland credits must be 
transferred to the permanent account. 

4. Temporary account. All wetlands temporarily credited must be 
accounted for in this account until they are transferred to 
another account . 

History: Effective October 1, 1988; amended effective November 1, 1989 . 
General Authority: NDCC 28-32-02, 61-32-04 
Law Implemented: NDCC 61-32-05 

89-02-03-14. Debits. 
accounted for in the order of 
At least fifty percent of 
~ ~ be replaced from the 

Debits to the wetlands bank must be 
priority set forth in section 89-02-03-07 . 
the wetlands to be drained shall become a 

wetlands bank in this order: 

1. Wetlands located in the same county . 
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2. Wetlands located in a contiguous county. 

3. Wetlands located in the same biotic area. 

If fifty percent of the wetland acres cannot be replaced with 
wetlands in the same county, contiguous county or biotic area, drainage 
is still allowed as long as the debit balance is less than two thousand 
five hundred acres [1011.70 hectares]. 

If the drainage project is conducted by a government agency or 
pursuant to a coal mining operation, wetlands may be replaced from 
credits created by that agency or operation for that project if the 
project was identified when the wetlands were credited to the bank, if 
the state engineer was informed at the time of crediting of the intended 
use of the wetlands, and if the order for replacing the wetlands acres 
set forth in this section is complied with . 

History: Effective October 1, 1988; amended effective November 1, 1989 . 
General Authority: NDCC 28-32-02, 61-32-04 
Law Implemented: NDCC 61-32-03, 61-32-04, 61-32-05 

89-03-01-01.3. When a water permit for stored water may be 
obtained. A water permit for stored water may be obtained when the 
stored water will be put to a beneficial use. A water permit may also 
authorize the storage of additional water for flood control, a holdover 
supply, or other reasons deemed necessary by the state engineer . 
However, authorization to store additional water for flood control, a 
holdover supply, or other reasons does not create a water right. 

History: Effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-04-01.1, 61-04-01.2, 61-04-02 

89-03-01-01.4. Amount of water that may be held in storage 
pursuant to a water permit. Unless otherwise authorized by the state 
engineer, any person authorized to store water for a nonconsumptive 
beneficial use, a consumptive beneficial use, or other reasons, except 
flood control, may only fill the reservoir to the amount authorized in 
the permit once each year. The reservoir will be filled during the 
first runoff following February first of each year. A consumptive use 
authorized in the water permit must be taken from the stored water. 
Unless otherwise authorized by the state engineer and with the exception 
of water stored for flood control, any inflows to the reservoir after 
the reservoir has been filled for the year must be allowed to pass 
through the reservoir and downstream. 

History: Effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-04-01 . 2, 61-04-02 
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89-03-01-01.5. Sale of excess water by an incorporated 
municipality. Any incorporated'municipality that appropriates water in 
excess of its current needs pursuant to North Dakota Century Code 
section 61-04-06.2 may sell the excess water provided: 

1. The municipality is supplying all the demands of its 
inhabitants; 

2. The agreement for sale of water is terminable by the 
incorporated municipality upon six months' notice to the 
purchasing entity; and 

3. The agreement for sale is approved by the state engineer. 

This section does not apply to agreements for the sale of water entered 
into prior to November 1, 1989. 

History: Effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-04-06.2, 61-02-27 

89-03-01-04. Notice of application. 

1. When an a proper application is filed, the state engineer will 
forward the appropriate number of completed notice of 
application forms to the applicant. The notice will include, 
but is not limited to, the following essential facts: the 
places and use of appropriation, the amount of and purpose for 
which the water is to be used, the applicant's name and 
address, and the newspaper in which the time and place of 
hearing will be published. 

2. Upon receipt of the completed notice forms, the applicant 
shall send a notice of application by certified mail to the 
following: 

a. Bach To the governing body of each city located wholly or 
in part within a one-mile [1.6-kilometer] radius of the 
proposed point of diversion. 

b. To the governing body of the township or other governing 
authority of each rural subdivision located wholly or in 
part within a one-mile [1.6-kilometer] radius of the 
proposed point of diversion. A rural subdivision is a 
subdivision which has lots of ten acres [4.05 hectares] or 
less and is geographically located outside of a city. 

c. To the governing body of the township or other governing 
authority for each rural tract of land which is owned 
more than ten individuals and is located wholly or 
within a one-mile 1.6-kilometer radius of the 
point of diversion. 
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d. Each Except for record title owners whose land falls 
within subdivision a, b, or c, each record title owner of 
real estate within a one-mile'[1.6-kilometer] radius of 
the proposed point of diversion (exclttding -aH landowuexs 
within the geogtaphical bottndat:y o-f a e-tty+. The 
determination of title owners must be based on title 
records on file with the register of deeds of the 
appropriate county. For land subject to a contract for 
deed, the contract's grantor and grantee must both be 
notified. 

3. After notice of application has been mailed to those required 
by this section, the applicant shall properly complete an 
affidavit of mailbtg notice and return it to the state 
engineer by certified mail. The affidavit of notice must 
state how the applicant determined the record title owners and 
must list the names and addresses of those who were sent 
notices by certified mail. This affidavit must be mailed to 
the state engineer within sixty days from the date the state 
engineer sent the notices of application to the applicant. If 
±t a properly completed affidavit of notice is not submitted 
within sixty days, the priority date of the conditional water 
permit application will be amended to the date on which the 
state engineer receives the affidavit of 1nailiag notice. If 
±t a properly completed affidavit of notice is not submitted 
within one hundred twenty days~ the application must be 
considered to have been withdrawn by the applicant. 

~ For ptttposes o-f clatification. illasltated examples ia\1ol\1illg 
the one mile [l . 6 kilo111e tet:] 10 ad ius from the location o-f the 
ptoposed water appt:optiation rit-e are attached ±n appendix f1r. 

History: Amended effective April 1, 1989; November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-04-05 

89-03-01-05. Publication of notice of hearing. 

1. Upon receipt of an applicant's properly completed affidavit of 
1naililtg notice by certified mail, the state engineer shall set 
a date for a hearing on the application. 

2. The state engineer will provide a notice of hearing to a 
newspaper of general circulation in the area of the proposed 
point of diversion and instruct the newspaper to publish the 
notice once a week for two consecutive weeks. 

3. A copy of the notice of hearing shall be forwarded to the 
applicant so that the notice may be reviewed for accuracy. 

4. The applicant must pay costs of publication. 
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History: Amended effective April 1, 1989; November 1, 1989. 
General Authority: NDCC 28-32~0'2, 61-03-13 
Law Implemented: NDCC 61-04-05 

89-03-03-02. Definition of domestic rural use. For the purpose 
of North Dakota Century Code section 61-04-01.1, 11 domestic rural use 11 

means two or more family units or households obtaining water from the 
same system for personal needs and for household purposes, including, 
but not limited to heatin , drinkin washin , sanitary, and culinary 
uses; irri ation of land not exceedin one acre .40 hectare in area 
for each family unit or household for noncommercial gardens, orchards, 
lawns, trees, or shrubbery; and for household pets and domestic animals 
kept for household sustenance and not· for sale or commercial use. 

History: Effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-04-01.1 

89-03-03-03. Definition of aquaculture. 
cultivation of the natural produce of water. 
considered an industrial use. 

History: Effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-04-01.1 

11 Aquaculture 11 means the 
Aquaculture must .be 

89-03-03-04. Definition of reasonably necessary for the future 
water requirements of the municipality. 11 Reasonably necessary for the 
future water requirements of the municipality 11 means one hundred percent 
of the amount of water to be beneficially used thirty years from the 
priority date of the conditional water permit. 

History: Effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC'61-04-06.2, 61-04-23, 61-04-24, 61-04-25 

89-03-03-05. Definition of stored water. 11 Stored water 11 means 
water temporarily or permanently retained by or in a dam, dike, 
excavation, or other constructed works. 

History: Effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-04-01.2, 61-04-02, 61-04-17 

STAFF COMMENT: Articles 89-08, 89-09, and 89-10 contain all new 
material but are not underscored so as to improve readability. 
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Chapter 
89-08-01 
89-08-02 
89-08-03 
89-08-04 

ARTICLE 89-08 

DAMS, DIKES, AND OTHER DEVICES 

Definitions 
Construction Permits 
Inspections 
Operating Plan 

CHAPTER 89-08-01 
DEFINITIONS 

Section 
89-08-01-01 
89-08-01-02 

Definitions 
Definition of Unsafe Dam, Dike, or Other Device 

89-08-01-01. 
this article: 

Definitions. The following definitions apply in 

1. "Appurtenant works" means all works incident or attached to a 
dam, dike, or other device, including but not limited to: 

a. A spillway, either in the dam or separate from it; 

b. The reservoir and its rim; 

c. A low-level outlet; and 

d. A water conduit such as a tunnel, pipeline, or penstock, 
either through the dam, dike, or other device or their 
abutments. 

2. "Construction 11 or "construct" means any activity for which a 
permit is required by North Dakota Century Code section 
61-16.1-38, including construction, alteration, enlargement, 
or modification of a dam, dike, or other device. 

3. "Dam" means any artificial barrier or obstruction, including 
any appurtenant works, across a stream channel, watercourse, 
or an area that drains naturally or may impound water. 

4. "Di ke 11 means an embankment, i ncl udi ng appurtenant works, 
constructed to protect real or personal property. 

5. "District" means a water resource district. 
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6. "Engineer" means a person who has been duly registered and 
licensed as an engineer by the North Dakota state board of 
registration for professional engineers and land surveyors. 

7. 11 Height" means the vertical distance in feet from the stre.am 
channel bottom at the centerline of the dam to the top of the 
settled embankment. 

8. 11 High-hazard dam 11 means any dam located upstream of developed 
or urban areas where failure may cause serious damage to 
homes, industrial and commercial buildings, and major public 
utilities. There is potential for the loss of more than a few 
lives if the dam fails. 

9. 11 Inspection 11 means a visual or mechanical check, a 
measurement, a boring, or any other method necessary for 
determination of the adequacy of construction techniques, 
conformity of work with approved plans and specifications, or 
the safety and operating performance of a dam, dike, or other 
device. 

10. 11 Low-hazard dam 11 means a dam located in rural or agricultural 
areas where there is little possibility of future development. 
Failure of low-hazard dams may result in damage to 
agricultural land, township and county roads, and farm 
buildings other than residences. No loss of life is expected 
if the dam fails. 

11. 11 Medi urn-hazard dam 11 means a dam 1 ocated in predominately rura 1 
or agricultural area where failure may damage isolated homes, 
main highways, or railroads, or cause interruption of minor 
public utilities. The potential for the loss of a few lives 
may be expected if the dam fails. 

12. "Other device" means a water control structure, other than a 
dam or dike, which may include, but is not limited to, 
diversion ditches, dugouts, lagoons, and holding ponds. 

13. "Owner" means any person who owns, contra 1 s, operates, 
maintains, manages, or proposes to construct a dam, dike, or 
other device, except that for the purpose of signing the 
application for construction permit, 11 owner11 means the person 
who owns the property or interest in property upon which the 
dam, dike, or other device will be built. 

495 



14. "State engineer" means the state officer provided for in North 
Dakota Century Code section 61-03-01 or any of the state 
engineer•s employees or authorized agents. 

History: Effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-16.1-38 

89-08-01-02. Definition of unsafe dam, dike, or other device. A 
dam, dike, or other device is unsafe if it threatens harm to life or 
property, or is improperly maintained. 

History: Effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-03-21.2 

Section 
89-08-02-01 

89-08-02-02 

CHAPTER 89-08-02 
CONSTRUCTION PERMITS 

Construction of Dams, Dikes, or Other Devices 
Exceeding a Capacity of Twelve and One-half 
Acre-feet 

Contents of Application and Approval of the 
Application 

89-08-02-01. Construction of dams, dikes, or other devices 
exceeding a capacity of twelve and one-half acre-feet. Any person 
intending to construct a dam, dike, or other device capable of 
impounding, obstructing, or diverting more than twelve and one-half 
acre-feet for any purpose must obtain a construction permit from the 
state engineer. The impounding capacity of a dam is calculated based 
upon the top of the settled embankment of the dam. The diverting 
capacity of a dike or diversion ditch is calculated based upon the 
runoff from a twenty-five year, twenty-four hour, precipitation event. 
No construction on the dam, dike, or other device can begin until a 
construction permit is obtained. The state engineer may not authorize 
construction of any known unsafe or improper dam, dike, or other device. 
The state engineer may order any changes, conditions, or modifications 
necessary for safety or protection of property. 

History: Effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-30-13 
Law Implemented: NDCC 61-16.1-38 

89-08-02-02. 
application. 

Contents of application and approval of the 
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1. A completed application for a construction permit must be 
submitted to the state engineer and contain: 

a. A completed application form; 

b. Plans and specifications for the proposed construction 
which, in the case of a high-hazard dam, medium-hazard 
dam, or low-hazard dam over twenty-four feet [7.31 meters] 
in height, must be prepared by an engineer; 

c. Evidence recognized in a court of law sufficient to 
establish a prima facie case of a property right in the 
property that will be affected by the construction of the 
dam, dike, or other device; and 

d. Any additional data or information required by the state 
engineer. 

2. Within forty-five days after receipt of a completed 
application by the state engineer, the state engineer shall 
complete an initial review of the application. In the case of 
a dam, if the state engineer determines the proposed dam is a 
high-hazard dam, medium-hazard dam, or low-hazard dam over 
twenty-four feet [7.31 meters] in height, and the plans and 
specifications were not prepared by an engineer, the applicant 
shall submit plans and specifications prepared by an engineer. 
The state engineer shall forward the completed application 
along with any changes, conditions, or modifications to the 
water resource board of the district where the proposed 
project is to be located. 

3. The board, within forty-five days of receiving the application 
from the state engineer, shall consider the application and 
suggest any changes, conditions, or modifications to the state 
engineer. 

History: Effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-16.1-38 

Section 
89-08-03-01 

89-08-03-02 

89-08-03-03 
89-08-03-04 

CHAPTER 89-08-03 
INSPECTIONS 

Inspections and Reports During Construction of 
High-Hazard Dams, Medium-Hazard Dams, and 
Low-Hazard Dams Over Twenty-four Feet 
[7.31 meters] in Height 

Monitoring During Construction by the State 
Engineer 

Changes in Construction 
Requested Inspections 

497 



89-08-03-05 
89-08-03-06 

Periodic Inspections After Construction 
As Built Plans 

89-08-03-01. Inspections and reports during construction of 
high-hazard dams, medium-hazard dams, and low-hazard dams over 
twenty-four feet [7.31 meters] in height. In order to protect property 
and assure safety, the following are conditions to all permits for 
high-hazard dams, medium-hazard dams, or low-hazard dams over 
twenty-four feet [7.31 meters] in height: 

1. An engineer must be in charge of and responsible for 
inspections during construction. 

2. Inspections during construction must be performed at intervals 
necessary to ensure conformity with the construction permit 
and the plans and specifications. 

3. Within seven days after each inspection, the engineer in 
charge shall submit a written report to the state engineer 
specifying the information obtained pursuant to the 
inspection. The report will specify any changes necessary 
under this section. 

History: Effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-16.1-38 

89-08-03-02. Monitoring during construction by the 
engineer. The state engineer may monitor any dam, dike, or other 
during construction to ensure conformity with the construction 
and the plans and specifications. 

History: Effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-04-11 

state 
device 
permit 

89-08-03-03. Changes in construction. If, pursuant to an 
inspection under section 89-08-03-01 or 89-08-03-02, the state engineer 
or engineer in charge determines changes in construction are necessary 
to ensure safety, whether the changes are necessary because the dam, 
dike, or other device does not comply with the construction permit or 
plans and specifications, or an unforeseen condition is discovered, or 
for any other reason, the state engineer may order the appropriate 
changes and may order construction be stopped until the changes are 
made. 

History: Effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-04-11 
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89-08-03-04. Requested inspections. 

1. Upon receipt of an affidavit complaining a dam, dike, or other 
device is unsafe because of its construction, maintenance, or 
operation, the state engineer shall examine the available 
information and determine if the complaint is justified. 

2. If the state engineer determines the complaint is unjustified, 
the state engineer shall notify the complainant in writing of 
that fact. If the complainant continues to request an 
inspection even though the state engineer determines the 
complaint is unjustified, the state engineer shall make the 
inspection upon receiving from the complainant a certified 
check or cashier 1 s check in an amount sufficient to cover the 
total cost of inspection. 

3 . If the state engineer determines the complaint is justified, 
the state engineer shall make the inspection upon rece1v1ng 
from the complainant a certified check or cashier 1 s check in 
an amount sufficient to cover the total cost of inspection. 

4. If the dam, dike, or other device is defective, the state 
engineer shall require the owner of the dam, dike, or other 
device to pay the cost of inspection, and upon payment shall 
return the amount deposited by the complainant. If the cost 
of inspection is not paid within thirty days by the owner of 
the defective dam, dike, or other device, the cost of 
inspection shall become a lien against any of the owner 1 s 
property. 

5. If the dam, dike, or other device is not found defective, any 
money deposited by the complainant for the inspection may not 
be returned. 

History: Effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-04-11, 61-03-21.1, 61-03-21.2 

89-08-03-05. Periodic inspections after construction. As a 
condition on all construction permits, the state engineer may require 
inspection of a dam, dike, or other device as often as necessary after 
construction to protect property and assure safety. 

History: Effective November 1, 1989. 
General Authority: NOCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-04-11, 61-16.1-38 

89-08-03-06. As built plans. As a condition on all construction 
permits, the owner of the dam, dike, or other device will provide the 
state engineer with 11 as built 11 plans after the dam, dike, or other 
device has been constructed. 
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History: Effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-16.1-38 

Section 
89-08-04-01 

CHAPTER 89-08-04 
OPERATING PLAN 

Operating Plan 

89-08-04-01. Operating plan. By the fifteenth of February of 
each year, the operator of a reservoir with a capacity of more than one 
thousand acre-feet shall submit an operation plan for that year to the 
state engineer. The state engineer shall review the operating plan and 
if deficiencies or discrepancies exist, the state engineer shall notify 
the owner of the dam of the deficiencies or discrepancies within thirty 
days of discovering the deficiencies or discrepancies. The owner of the 
dam shall correct the deficiencies or discrepancies and return the 
corrected operating plan to the state engineer within fourteen days of 
receiving notice of the deficiencies or discrepancies. The operation 
plan must be approved by the state engineer prior to the operation of 
the dam. If the operator receives no response from the state engineer, 
the operation plan is approved. The operation plan must contain at a 
minimum: 

1. A reservoir operation procedure; 

2. A maintenance procedure for the dam and appurtenant works; and 

3. Emergency procedures and warning plans. 

History: Effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-03-21 

Chapter 
89-09-01 

ARTICLE 89-09 

WETLAND RESTORATION PERMITS 

Wetland Restoration Permits 
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Section 
89-09-01-01 
89-09-01-02 
89-09-01-03 
89-09-01-04 
89-09-01-05 
89-09-01-06 
89-09-01-07 

CHAPTER 89-09-01 
WETLAND RESTORATION PERMITS 

Permit - When Required 
Definitions 
Contents of Application 
Initial Review by State Engineer 
Application Analysis 
Decision 
Effect of Permit 

89-09-01-01. Permit - When required. Whenever a wetland is to be 
restored and the state engineer has determined the restoration does not 
increase the natural capacity of the wetland more than twelve and 
one-half acre-feet, the person responsible for the wetland restoration 
shall apply for a wetland restoration permit on a form provided by the 
state engineer. When the wetland restoration increases the natural 
capacity of the wetland more than twelve and one-half acre-feet, the 
provisions of article 89-03 apply. In all cases where the wetland 
restoration will retain, divert, or obstruct more than twelve and 
one-half acre-feet of water, the provisions of article 89-08 apply. 

History: Effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-04-02, 61-15-02, 
61-16.1-39 

61-15-03, 61-16.1-38, 

89-09-01-02. Definitions. In this chapter, unless the context or 
subject matter requires otherwise: 

1. "Applicant" means the person who applies for a wetland 
restoration permit. 

2. "Natural capacity" means the capacity of the wetland before 
drainage or disturbance. 

3. "State engineer" means the state officer provided for in North 
Dakota Century Code section 61-03-01 and any of the state 
engineer's staff. 

History: Effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-03-01, 61-15-02, 61-15-03 

89-09-01-03. Contents of application. The application for a 
restoration permit must contain the following information: 
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1. Location of the proposed construction; 

2. Delineation of each wetland to be restored; 

3. Dimensions of each proposed structure; 

4. Natural overflow elevation for each wetland; 

5. Existing overflow elevation of each wetland; 

6. Proposed overflow elevation of each wetland; 

7. Total volume of water to be stored; 

8. Proposed construction methods and materials; 

9. Prima facie evidence of a legal right to restore each wetland 
and flood the land inundated by the structures; and 

10. The proposed plan of operation. 

History: Effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-04-02, 61-15-02, 61-15-03 

89-09-01-04. Initial review by state engineer. 

1. Upon receipt the state engineer shall review the application 
and determine if further information is necessary. 

2. If the state engineer determines more information is 
necessary, the state engineer shall inform the applicant who 
shall supply the information within the timeframe allowed by 
the state engineer. 

3. When the state engineer determines no further information is 
required, the state engineer shall proceed with the analysis 
of the application. 

History: Effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-04-02, 61-15-02, 61-15-03 

89-09-01-05. Application analysis. 
state engineer shall consider: 

In analyzing a permit, the 

1. Impact of the restoration on existing water users; 

2. If the restoration is a part of a larger project; and 

3. The public interest, including: 

502 



a. Benefits of the restoration; 

b. Economic impact of the restoration; 

c. Impact on fish, game, and recreation; 

d. Impact on future uses of the water and related resources; 

e. Impact on other persons; 

f. Applicant's ability to properly complete the restoration; 

g. Impact on flooding and water quality; and 

h. Likelihood the restoration will have material wildlife 
values. 

History: Effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-04-02, 61-15-02, 61-15-03 

89-09-01-06. Decision. After consideration of all the factors in 
section 89-09-01-05, the state engineer shall render a decision. If the 
state engineer finds the restoration will have a positive impact when 
all the factors are considered, the state engineer will grant the 
permit. The state engineer may deny or condition a permit if the state 
engineer finds any of the factors considered demonstrate a negative 
impact. The state engineer may also place conditions necessary for 
safety or the protection of others' rights upon any restoration permit 
granted. 

History: Effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-04-02, 61-15-02, 61-15-03 

89-09-01-07. Effect of permit. The granting of a permit under 
this chapter does not of itself constitute a right to appropriate water. 

History: Effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-04-02, 61-15-02, 61-15-03 

Chapter 
89-10-01 

ARTICLE 89-10 

ISLANDS AND BEDS OF NAVIGABLE STREAMS AND WATERS 

Islands and Beds of Navigable Streams and Waters 

503 



Section 
89-10-01-01 
89-10-01-02 
89-10-01-03 
89-10-01-04 
89-10-01-05 

89-10-01-06 
89-10-01-07 
89-10-01-08 
89-10-01-09 
89-10-01-10 
89-10-01-11 
89-10-01-12 
89-10-01-13 
89-10-01-14 
89-10-01-15 
89-10-01-16 
89-10-01-17 
89-10-01-18 
89-10-01-19 
89-10-01-20 

CHAPTER 89-10-01 
ISLANDS AND BEDS OF NAVIGABLE STREAMS AND WATERS 

Authority 
Prohibition on Permanent Relinquishment 
Definitions 
Authorization 
Application for Permit, Easement, Lease, or 

Management Agreement 
Application Review 
Public Meeting 
General Permit Standards 
Specific Project Requirements 
Projects Not Requiring a Permit 
Structures Below Permit Line 
Public Recreational Use 
Vehicular Access 
Cancellation by the State Engineer 
Termination by Applicant 
Assignments 
Inspections 
Reclamation 
Maintenance, Repair, and Reconstruction 
Areas of Special Interest 

89-10-01-01. Authority. These rules are adopted and promulgated 
by the state engineer pursuant to North Dakota Century Code chapter 
61-33 to provide consistency in the administration and management of the 
islands and beds of navigable streams and waters. These rules do not 

apply to the interests of the state of North Dakota in oil, gas, and 
related hydrocarbons. 

History: Effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-33 

89-10-01-02. Prohibition on permanent relinquishment. Sovereign 
lands may not be permanently relinquished but must be held in perpetual 
trust for the benefit of the citizens of the state of North Dakota. 

History: Effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
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Law Implemented: NDCC 61-33 

89-10-01-03. 
this article: 

Definitions. The following definitions apply to 

1. "Authorization" means a permit, easement, lease, or management 
agreement approved and granted by the state engineer after 
application; and the authority granted in section 89-10-01-10. 

2. "Grantee" means the person, including that person's assigns, 
successors, and agents who are authorized pursuant to an 
authorization. 

3. "Navigable streams or waters" means any waters which were in 
fact navigable at time of statehood, including the Missouri 
River in its entirety, the Yellowstone River in its entirety, 
the Red River of the north from Wahpeton to the Canadian 
border, the Bois De Sioux River from Wahpeton to the South 
Dakota border, the James River, the Upper Des Lacs Lake, and 
Devils Lake. 

4. "Permit line" means that line below which the action of the 
water is frequent enough either to prevent the growth of 
vegetation or to restrict its growth to predominantly wetland 
species. Islands in navigable streams and waters are 
considered to be below the permit line in their entirety. 

5. "Project" means any activity which occurs below the permit 
line of navigable streams or waters. 

6. "Riparian owner" means a person who owns land adjacent to 
navigable streams or waters or the person's authorized agent. 

7. "State engineer" means the state officer provided for in North 
Dakota Century Code section 61-03-01 or any of the state 
engineer's employees or authorized agents. 

History: Effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-33 

89-10-01-04. Authorization. Each project which lies either 
partially or wholly below the permit line of navigable streams or waters 
requires an authorization from the state engineer prior to construction 
or operation, except as specified in section 89-10-01-10. 

History: Effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-33 
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89-10-01-05. Application for permit, easement, lease, or 
management agreement. Applications for an authorization must be on 
forms prescribed by the state engineer and contain the information 
required by the state engineer. Applications must be submitted to the 
North Dakota State Engineer, State Office Building, 900 East Boulevard, 
Bismarck, North Dakota 58505. 

History: Effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-33 

89-10-01-06. Application review. Upon receipt of a completed 
application, the state engineer shall initiate a review as follows: 

1. Comments must be requested from the following entities: 

a. The state game and fish department; 

b. The state department of health and consolidated 
laboratories; 

c. The state historical society; 

d. The state land department; 

e. The Little Missouri River Commission if the application 
involves the Little Missouri River; 

f. The state parks and recreation department; 

g. The United States fish and wildlife service; 

h. The park district and planning commission of any city or 
county, if any part of the project is within the 
boundaries of the city or county; 

i. Any water resource district in which the proposed project 
will be wholly or partially located; and 

j. Other agencies, private entities, and landowner 
associations as appropriate or required by law. 

2. Each entity shall submit all comments in writing to the state 
engineer within thirty days of the date requests for comments 
were mailed. The state engineer is not bound by any comment 
submitted. 

3. Upon completion of the review and any public meeting held 
pursuant to section 89-10-01-07, the state engineer may grant, 
deny, or condition the application. 
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4. The state engineer shall provide written notice of the 
decision on the application by certified mail. 

History: Effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-33 

89-10-01-07. Public meeting. An information-gathering public 
meeting may be held by the state engineer prior to final action on a 
project. The procedure for notice and meeting must be as follows: 

1. The state engineer shall cause a notice of meeting to be 
published in the official newspaper for each county in which 
the project is located. The notice must be published once 
each week for two consecutive weeks. 

2. The meeting date must be at least ten days after the date of 
last publication. 

3. The meeting must be conducted by the state engineer and the 
meeting may be held in Bismarck. 

4. The meeting is not an adversary proceeding nor a hearing under 
North Dakota Century Code chapter 28-32. 

History: Effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-33 

89-10-01-08. General permit standards. The state engineer may 
approve, modify, or deny any permit application. In deciding what 
action to take on a permit application, the state engineer shall 
consider the potential effects of the proposed project on the following: 

1. Riparian owner's rights; 

2. Recreation; 

3. Navigation; 

4. Aesthetics; 

5. Environment; 

6. Erosion; 

7. Maintenance of existing water flows; 

8. Fish and wildlife; 

9. Water quality; and 
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10. Alternative uses. 

History: Effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-33 

89-10-01-09. Specific project requirements. 

1. In addition to the considerations set forth in section 
89-10-01-08, the following conditions apply when a permit 
application involves the mining of gravel, sand, or other 
resources other than oil, gas, and related hydrocarbons: 

2. 

a. Mining must be completed in the shortest practicable 
period of time and during the season which will m1n1m1ze 
the effects on the waterway and biotic life in the 
waterway. 

b. Mining may be prohibited or restricted when it would, in 
the judgment of the state engineer, adversely affect the 
maintenance or reproduction of fish or other wildlife 
populations. 

c. If the state engineer determines m1n1ng will have a 
significant adverse impact on downstream riparian owners, 
the grantee must obtain the riparian owner's written 
consent. 

In addition to the considerations set forth in 
89-10-01-08, the following considerations apply when a 
application involves dredging or filling: 

section 
permit 

a. Unless there is no reasonable alternative or the public 
need exceeds other values, dredging or filling will not be 
permitted. 

b. Dredged material must be removed to a site above the 
permit line unless otherwise authorized by the state 
engineer. 

c. Approved fill must be clean, nonpolluting material free of 
waste metal, organic material, and unsightly debris. 

History: Effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NOCC 61-33 

89-10-01-10. Projects not requiring a permit. The following 
projects do not require a permit: 

1. Boat docks if: 
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a. They are constructed, operated, and maintained by the 
riparian owner or the riparian owner's lessee for the 
riparian owner's or lessee's personal use; 

b. The dock is used only for embarkation, debarkation, 
moorage of boats, or recreation; 

c. Only clean, nonpolluting materials are used; 

d. The dock is no more than twenty-five feet [7.6 meters] in 
length on a river and fifty feet [15.24 meters] in length 
on a lake, and there is no unreasonable interference with 
navigation or access to adjacent riparian owner's 
property; 

e. The dock is connected to shore by a walkway, and removed 
from below the permit line each fall; 

f. There is no excavation or filling below the permit line in 
excess of that authorized in subsection 4; and 

g. Upon abandonment, the grantee restores the bank as closely 
as practicable to its original condition. 

2. Boat ramps if: 

a. They are constructed, operated, and maintained by the 
riparian owner or the riparian owner's lessee for the 
riparian owner's or lessee's personal use; 

b. Excavation of the bank is limited to the minimum width 
necessary for the placement of a single lane boat ramp 
adjacent to privately owned property or a double lane boat 
ramp adjacent to publicly owned property; 

c. Material excavated from the bank is removed to a location 
above the permit line; 

d. Only such clean, nonpolluting fill and riprap material 
free of waste metal, organic materials, and unsightly 
debris are placed below the permit line as necessary to 
construct and stabilize the boat ramp; and 

e. Upon abandonment, the grantee restores the bank as closely 
as practicable to its original condition. 

3. Water intakes if: 

a. They are constructed, operated, and maintained by the 
riparian owner or the riparian owner's lessee for riparian 
owner's or lessee's personal use; 
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b. Excavation of the bank is limited to the m1n1mum width 
necessary to install and maintain the water intake; 

c. Materials excavated from the bank are removed to a 
location above the permit line; 

d. The intake is entirely removed each fall; and 

e. Upon abandonment, the grantee restores the bank as closely 
as practicable to its original condition. 

4. Dredging or filling if: 

a. The work is completed and maintained by the riparian owner 
or the riparian owner's lessee; 

b. The amount of dredge or fill material does not exceed ten 
cubic yards as part of a single and complete project; 

c. No stream diversion results; 

d. No extension of a claim of ownership to an island or any 
portion of the bed of a navigable stream or water results; 
and 

e. Only clean, nonpolluting material free of waste metal, 
organic materials, and unsightly debris is used. 

5. Bridges and bank stabilization by a governmental entity if: 

a. The project is approved by the state engineer; 

b. Only clean, nonpolluting material free of waste metal, 
organic materials, and unsightly debris is used for bank 
stabilization; 

c. On the Little Missouri River, only washed field stone is 
used for bank stabilization; 

d. Work does not exceed the minimum necessary to complete the 
project; and 

e. Upon abandonment, the grantee restores the bank as closely 
as practicable to its original condition. 

6. Fences crossing the Little Missouri River if: 

a. The fence is marked so it is clearly visible at two 
hundred yards [182.88 meters]; and 

b. A clearly marked opening at least eight feet [2.44 meters] 
in width is provided. 
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History: Effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-33 

89-10-01-11. Structures below permit line. Excluding boats that 
are temporarily moored, the construction or moorage of any residential 
structure or structure designed for human occupancy will not be 
permitted below the permit line. 

History: Effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-33 

89-10-01-12. Public recreational use. The public 1 s right to use 
the islands and beds of navigable streams and waters for nondestructive, 
recreational purposes is not prohibited except as otherwise provided by 
these rules. 

History: Effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-33 

89-10-01-13. Vehicular access. The use of motorized vehicles 
other than boats below the permit line is authorized only in designated 
areas, in conjunction with the use of navigable waters for 
transportation or recreation, or as reasonably necessary for activities 
allowed pursuant to these rules. This section does not authorize use of 
property outside the permit line but does contemplate use of trails 
established by a government agency, such as those established for 
snowmobiles, which are located below the permit line. 

History: Effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-33 

89-10-01-14. Cancellation by the state engineer. The state 
engineer may cancel any authorization granted pursuant to these rules, 
including projects authorized by section 89-10-01-10, if the grantee 
fails to comply with any term or condition of the authorization or this 
article. In the event of cancellation, not involving an emergency, the 
procedure set forth below must be followed: 

1. The state engineer shall give the grantee thirty days• notice 
by certified mail, at the last known address of grantee. 

2. The thirty-day-notification period begins on the day notice is 
mailed. 
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3. The notice shall describe what must be done to correct the 
breach or violation. 

4. During the thirty-day-notification period, the grantee may 
correct any breach or violation, or request an appearance 
before the state engineer to show cause why the authorization 
should not be canceled. 

5. The grantee will be notified by certified mail at the last 
known address of grantee. Cancellation shall take effect on 
the day it is ordered by the state engineer. 

6. Cancellation does not release grantee from any liability. 

History: Effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-33 

89-10-01-15. Termination by applicant. The grantee may terminate 
or surrender any authorization by notifying the state engineer in 
writing, paying all fees or royalties or other money owed to the state, 
and reclaiming the site pursuant to section 89-10-01-18. 

History: Effective November 1, 1989. 
General Authority: Nocc· 28-32-02, 61-03-13 
Law Implemented: NDCC 61-33 

89-10-01-16. Assignments. Any authorization granted pursuant to 
these regulations may only be assigned with the written consent of the 
state engineer. 

History: Effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-33 

89-10-01-17. Inspections. The state engineer may inspect all 
projects which lie below the permit line and enter upon a grantee•s land 
during normal working hours to carry out the inspection. 

History: Effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-33 

89-10-01-18. Reclamation. After cancellation, termination, 
abandonment, or expiration of an authorization, grantee must reclaim the 
project location. The time allowed for reclamation shall be one hundred 
twenty days, unless the permit is for mining which shall be reclaimed 
within sixty days after the lease expires or the mining is complete. 
The state engineer may extend the time period if good cause is shown. 

512 



If grantee fails to reclaim the site to 
authorization within the required timeframe, 
enter and restore the project location. The 
reclamation costs. 

History: Effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-33 

the specifications in the 
the state engineer may 
grantee is liable for all 

89-10-01-19. Maintenance, repair, and reconstruction. 
Maintenance and repair of projects existing on November 1, 1989, may be 
completed without additional authorization provided the work is in 
conformance with the standards and specifications provided in this 
article, and the work does not alter the use or size of the project. 

History: Effective November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-33 

89-10-01-20. Areas of special interest. The state engineer may 
enter agreements for management of areas of high public value. Examples 
include, but are not limited to, parks, beaches, public access points, 
nondevelopment areas, and wildlife management areas. 

Hi story: Effect i·ve November 1, 1989. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-33 
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