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OCTOBER 1995

CHAPTER 4-06-01

4-06-01-01. Records disposition process - Records retention
schedules. The effice--ef--management--and--budget;---state---reeords
maragemert information services division; will provide each county,
city, and park district office with a records retention schedule. The
records retention schedules identify and describe record series for each
office and provide retention periods based upon the fiscal, Tlegal,
administrative, and archival value of the records. Eaeh Upon request,
each county, city, and park district office will receive a records
disposal report annually to outline exact disposal procedures for
records which can be destroyed.

History: Effective January 1, 1988; amended effective October 1, 1995.
General Authority: NDCC 54-46-12
Law Implemented: NDCC 54-46-12



CHAPTER 4-06-02

4-06-02-01. Procedures to modify records retention schedules.
The-office-of-management-and-budget;-state-reeords-management--divisiens
will--previde--in-a-recerds-management-pregram-mandat-precedures-£e-adds
ehange;-er-delete-reeord-series-en-records--retention--seheduless---This
precedure--must--be--utilized--By--any--ceunty-office-to-add;-changes-or
detete-record-series-on-county-office-records-retention-sehedutes: The
following procedures must be used by county, city, and park district

offices to modify their records retention schedules:

1. Adding records series to retention schedule.

a.

The office shall complete all parts of the record series

description with the exception of the record control
number, legal value, fiscal value, and historical value.

The office shall send the completed record series

description to information services division. The records
management task force shall appraise the record series for
legal, fiscal, and historical value.

A records retention schedule must be returned to the

office for department approval. The director shall sign
the departmental approval section of the records retention
schedule and return it to information services division.

Information services division shall obtain approval of the

records retention schedule from the records management
task force.

The new record series must be included on the next records

disposal report for the office. The office shall receive

an updated records retention schedule with descriptions

from information services division.

2. Deleting records series from retention schedule.

a.

The office shall complete the following sections of the

record series description: :

(1) Department, division, and location.

(2) Record series title. A description is not necessary.

(3) Record control number.

(4) Mark "DELETE FROM SCHEDULE" under the record series
title and include one of the following explanations:

(a) A1l records have been destroyed.




(b) A1l records have been transferred to the state
archives.

(c) All records have been transferred, with the name
of the receiving office.

(5) Name and telephone number of the person completing
the record series description.

(6) Date the record series description was completed.

b. The office shall send the completed record series
description to information services division.

c. A records retention schedule must be sent to the office
for department approval. The director shall sign the
departmental approval section of the records retention
schedule and return it to information services division.

d. The record series may no longer be included on the records
disposal report for the office. The office shall receijve
an updated records retention schedule with descriptions
from information services division.

3. Changing record series on a retention schedule.

a. Information services division must be notified when any of
the following facts about a record series change:

(1) The title or description.

(2) The administrative, legal, fiscal, or historical
value.

(3) The record becomes or is no Jlonger the original
record.

(4) The record becomes or is no longer confidential.

b. The following steps must be used to change an existing
record series description:

(1) The office shall complete the following sections of
the record series description:

(a) Department, division, and location.

(b) Record series title. A description is not
necessary, unless this is the area to be

changed.

(c) Record control number.




(2)

(d) Any portion of the form that is to be changed.

(e) Name and telephone number of the person
completing the record series description.

(f) Date the record series description was
completed.

The office shall send the completed record series

(3)

description to information services division.

A records retention schedule shall be sent to the

(4)

office for department approval. The director must
sign the departmental approval section of the records
retention schedule and return it to information
services division.

Information services division shall obtain

(5)

appropriate appraisal and approval from the records
management task force.

The updated record series must be included on the

records disposal report for the office. The office
shall receive an updated records retention schedule
with descriptions from information services division.

History: Effective January 1, 1988; amended effective October 1, 1995.

General Authority:
Law Implemented:

NDCC 54-46-12
NDCC 54-46-12



CHAPTER 4-06-03

4-06-03-01. Records disposal procedures. Each county, city, and
park district office will dispose of records as designated in the
records disposal report. All nonconfidential records may be disposed of
by landfill or recycling. All confidential records must be shredded or
burned.

Record series must not be disposed of prior to the time approved
by the effiece--of--management--and--budget;--state--records--management
information services division. If a situation warrants early disposal
of a record, the county, city, or park district officer may petition the
gffice--of--management--and-budget;-state-records-management information
services division, for an early disposal of that series.

The--effice--of--management--and--budget;-state-reeerds-management
divisien;--will--previde;--1R--a--reeerds--management - -pregram---mandats
precedures--te-utitize-for-earty-dispesat-ef-record-series-in-any-manrner
Ret-}1isted-on-county-office-records-retention-sehedules: The following
procedures must be used by county, city, and park district offices to
complete a records disposal.

1. Initial records disposal.

a. Information services division shall provide the office
with a records disposal report that identifies all record
series located in the office.

b. The office shall complete the following items on the
records disposal request:

(1) Department name, address, city, zip code, department
approval by the department head or records
coordinator, date, and telephone number.

(2) The storage location of the records.

(3) The size and volume, in linear inches, of the records
to be disposed.

(4) The record control number from the records disposal
report, the title of the record series being
disposed, the inclusive dates of the record series,
and the total retention period according to the
retention schedule. Each record series must be
listed.

(5) Mark the M/F column if the records are being disposed
after microfilming.




The office shall send the completed records disposal

request to information services division.

Information services division shall assign a request

control number to the records disposal request, review the
request, indicate the appropriate action on the records
disposal authorization, and return the records disposal
request to the office.

The office shall destroy the records approved for

disposal. The disposal must be completed by the approved
method and must be certified by the person disposing the
documents. If the record series is confidential, the
disposal must be witnessed by one other person. If any
record series are to be transferred to the state archives,
the records disposal request and the records disposal
authorization must accompany the documents being
transferred.

When the certificate of disposal and certificate of

transfer sections have been completed upon disposal or
transfer of the records, the office shall detach and file
the pink copy from both the records disposal request and
the records disposal authorization.

The office shall send the remaining copies of all pages of

the records disposal request and records disposal
authorization to information services division..

Information services division shall retain a copy of the

request and authorization forms in its files. The state
archivist shall also receive a copy of the request and
authorization forms.

Annual records disposal. After completion of the initial

records disposal, the office may utilize an ongoing disposal

of obsolete records in compliance with the retention limits

established by the records retention schedule.

a.

Information services division shall provide the office

with an annual records disposal report specifying the
exact disposal instructions for each records series
retained in the office.

The office shall dispose of all records that have

satisfied their retention requirements as specified in the
disposal report.

Records must be disposed in the method approved on the

records retention schedule and records disposal report.
A1l nonconfidential records may be disposed of by landfill
or recycling. Confidential records must be shredded or




burned. Records identified as archival must be
transferred to the state archives.

The office shall verify that the information contained on

the records disposal report is still current. Any
discrepancies must be corrected. New record series must
be added and existing record series may be deleted or
changed as needed.

The office shall complete the certification-schedule

review and records disposal and return the certification
with the records disposal report to information services
division.

3. Early records disposal.

a.

The office shall complete the following areas of the

records disposal request and send it to information
services djvision:

(1) Department, address, city, and zip code.

(2) Record control number.

(3) Record title.

(4) Inclusive dates of the record series, including the
dates of the records for which early disposal is

requested.

(5) Total retention, meaning the approved retention
period from the records retention schedule.

(6) An explanation in the area beneath each record title
of the reason early disposal of that record series is

requested.

(7) The department head signs the departmental approval
section of the request and completes the date, title,
and telephone number.

Information services division shall assign a request

control number and obtain approval from the records
management task force.

Information services division shall return the records

disposal request and authorization to the office.

The office shall then destroy the records approved for

disposal. This disposition must be done in an approved
manner and must be certified by the person disposing of
the documents. If the record series are confidential, the
disposal must be witnessed by one other person. If any




History:

records are to be transferred to the state archives, the

records disposal request and the records disposal

authorization should accompany the documents being

transferred.

When the certificate of disposal and certificate of

transfer sections have been completed upon disposal or

transfer of the records, the office shall detach and file

the pink copy from both the records disposal request and

the records disposal authorization.

The office shall send the remaining copies of all pages of

the records disposal request and records disposal

authorization to information services division.

Information services division shall retain a copy of the

request and authorization forms in its files. The state
archivist shall also receive a copy of the request and
authorization forms.

Effective January 1, 1988; amended effective October 1, 1995.

General Authority: NDCC 54-46-12
Law Implemented: NDCC 54-46-12
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CHAPTER 4-06-04

4-06-04-01. Transfer of records to state archives. The-effice-of
management-and-budget;-state-recerds-management-division;-will--previde;
iR--a--reeerds-management -pregram-mandal ; -precedures-for-the-transfer-te
the-state-arehives-ef-records-determined-te-be-of-arehivat-vatue----Fhis
precedure-must-be-uti}ized-by-any-eounty-effice-to-transfer-ali-arehival
reeerd-series-1isted-on-county-office-reecords-retention-seheduless---Fhe
€ounty--office--witl--contact--the-state-arehives-when-ready-te-transfer
reeords:--Arrangements-will-be-made-te-have-the-reeards-retrieved-within
Sixty--dayss---The--state--areRivist--shatl-complete-a-certification-for
areRival-transfer-and-shatl}-send-it--te--the--state--reeords--management
divisien--after--al}--reeerds--have--been--transferred: The following
procedure must be used by any county, city, or park district office to
transfer records with archival value to the state archives.

1. Records designated for transfer to the state archives on the
records disposal report must be placed in boxes.

2. The state archives shall provide records boxes upon request.
Offices that furnish their own containers must use sturdy,
uniform-size records boxes, such as Banker's boxes or R-Kive
boxes.

3. Records must not be removed from file folders and the existing
arrangement of files must not be changed. Boxes must be
packed to allow easy removal of files. The office should not
stuff boxes or pile extra files horizontally on top of
vertical files. File folders may be stacked horizontally if
there are not enough to fill the box properly. A box must
contain only one record series unless the series is too small
to fill a box properly.

4. File inventories, indexes, keys, or other finding aids must be
included with the records.

5. All boxes must be Tlabeled in the lower left corner on the
front of the box in ink to mark the record series title,
records control number from the records retention schedule,
and the box number. The file numbers, serial numbers, or
alphabetical designations must also be included on the box.

6. The office must contact the state archives when ready to
transfer records.

7. Confidential records remain on confidential status when
transferred to the state archives. These records are not open
for public inspection, except as provided by law.

8. The state archives shall verify on the records disposal report
that records requested for transfer have been transferred.

11



9. The state archivist shall complete a certification for
archival transfer and shall send it to the information
services division after all records have been transferred.
The office shall sign the certificate of disposal section
before the forms are returned to information services
division.

History: Effective January 1, 1988; amended effective October 1, 1995.
General Authority: NDCC 54-46-12
Law Implemented: NDCC 54-46-12

12



STAFF COMMENT: Chapters 4-06-05 and 45-06-06 contain all new material
but are not underscored so as to improve readability.

CHAPTER 4-06-05
RECORDS CATALOGING

Section
4-06-05-01 Records Cataloging

4-06-05-01. Records cataloging. County, city, or park district
offices shall use the North Dakota subject classification system for
maintenance of records in subject filing systems.

History: Effective October 1, 1995.
General Authority: NDCC 54-46-12
Law Implemented: NDCC 54-46-12

CHAPTER 4-06-06
REPRODUCTION

Section
4-06-06-01 Reproduction

4-06-06-01. Reproduction. County, city, or park district offices
shall follow the guidelines and standards established in the most recent
edition of "Standards for Microfilming North Dakota Public Records".

History: Effective October 1, 1995.

General Authority: NDCC 54-46-12
Law Implemented: NDCC 54-46-12

13



STAFF COMMENT: Article 4-09 contains all new material but is not
underscored to improve readability.

Section
4-09-01-01

4-09
same meani
purposes o

1.

ARTICLE 4-09
STATE RECORDS MANAGEMENT

Definitions

Records Management Program Implementation Process

Procedure to Modify Records Retention Schedules

Records Disposal Procedures

Records Cataloging

Reproduction

Transfer of Records to State Archives

Department of Human Services and County Social
Service Record Retention

CHAPTER 4-09-01
DEFINITIONS

Definitions

-01-01. Definitions. Terms used in this article have the
ng as in North Dakota Century Code section 54-46-02 and for
f this article:

"Archival records" means those noncurrent public records that
are no longer essential to the functioning of the agency of
origin and which the state archivist determines to have
permanent value for research, reference, or other use
appropriate to document the organization, function, policies,
and transactions of government.

"Confidential record" means a record expressly identified as
confidential by Taw.

"Information services division" means the information services
division of the office of management and budget.

"Nonrecord material" means library and museum material made or
acquired and preserved solely for reference and exhibition

14



10.

21,

1d.

13,

History:

purposes, extra copies of documents retained only for
convenience of reference, and stocks of publications and of
processed documents.

"North Dakota subject classification system" means the filing
classification system based on subjects created specifically
for use in North Dakota state agencies.

"Permanent record" means a record with Tlong-lasting
administrative, fiscal, or legal value.

"Processed document" includes the following:
a. Brochures or informational pamphlets for distribution.
b. Rough drafts of letters and memorandums.

c. Dictation machine tapes, mechanical records, and data
tapes which have been transcribed into typewritten or
other printed form.

"Record inventory" means a complete listing and analysis of
all record series maintained by a department or division.

"Record series" means a group of related records arranged
under a single filing system or kept together as a unit
because they deal with a particular subject, result from the
same activity, or have a special form (i.e., maps or tapes).

"Records management task force" includes the state archivist,
state auditor, attorney general, and state records
administrator or their designees.

"Records retention schedule" means a document that identifies
the length of time a record must be retained in active and
inactive storage and authorizes the transfer and disposition
of all records of a department or division.

"Standards for microfilming North Dakota public records" means
the manual of standards published and available at information
services division for microfilming the records of North Dakota
state agencies.

"State records administrator" means the director of the office
of management and budget or an individual designated by the
director.

Effective October 1, 1995.

General Authority: NDCC 54-46-10
Law Implemented: NDCC 54-46-10

15



CHAPTER 4-09-02
RECORDS MANAGEMENT PROGRAM IMPLEMENTATION PROCESS

Section
4-09-02-01 Records Management Program Implementation Process

4-09-02-01. Records management program implementation process.
The procedure for implementing a records management program within an
executive branch agency begins with the appointment of a records
coordinator who is delegated the authority to establish and maintain the
records management program. Upon request, information services division
shall provide the legislative and judicial branches of state government
with records retention schedules and an annual records disposal report.
Information services division shall advise and assist the coordinator in
the following steps to implement a records management program.

1. A comprehensive records inventory and an analysis of the
existing records management program must be completed.

2. Information services division shall submit a written report to
the agency head listing each record series found in the agency
and any recommendations for the improved maintenance of all
records located within an agency. Nonrecord material must not
be included on the inventory or retention schedule.

3. A record series description must be compieted for each record
series identified on the records inventory.

4. The record series descriptions must be submitted to
information services division for review and appraisal by the
records management task force.

5. A records retention schedule must be developed by information
services division based on retention period recommendations
from the agency and the records management task force.

6. The records retention schedule must be approved by the agency
and the records management task force. This schedule provides
guidelines for the disposition process.

7. The initial records disposal must be completed by the agency.

8. Information services division shall provide the agency with an
annual records disposal report listing:

a. All record series located within the agency;

b. The dates of the records to be transferred to inactive
storage;

16



c. The dates of the records to be microfilmed;
d. The dates of the records to be disposed; and
e. The method of disposal.

9. The North Dakota subject classification system should be
implemented to assist the agency with the filing and
retrieving of its records.

10. Information services division shall conduct periodic audits in
all state agencies that have implemented a records management
program.

History: Effective October 1, 1995.

General Authority: NDCC 54-46-10
Law Implemented: NDCC 54-46-04

17



Section
4-09-03-01

CHAPTER 4-09-03
PROCEDURE TO MODIFY RECORDS RETENTION SCHEDULES

Procedure to Modify Records Retention Schedules

4-09-03-01. Procedure to modify records retention schedules. The
following procedures must be used by state agencies to modify their
records retention schedules.

1.

Adding records series to retention schedule.

a.

The agency shall complete all parts of the record series
description with the exception of the record control
number, legal value, fiscal value, and historical value.

The agency shall send the completed record series
description to information services division. The records
management task force shall appraise the record series for
legal, fiscal, and historical value.

A records retention schedule must be returned to the
agency for department approval. The agency head shall
sign the departmental approval section of the records
retention schedule and return it to information services
division.

Information services division shall obtain approval of the
records retention schedule from the records management
task force. ‘

The new record series must be included on the next records
disposal report for the agency. The agency shall receive
an updated records retention schedule with descriptions
from information services division.

Deleting records series from retention schedule.

a.

The agency shall complete the following sections of the
record series description:

(1) Department, division, and location.
(2) Record series title. A description is not necessary.
(3) Record control number.

(4) Mark "DELETE FROM SCHEDULE" under the record series
title and include one of the following explanations:

18



(a) A1l records have been destroyed.

(b) A1l records have been transferred to the state
archives.

(c) A1l records have been transferred and name the
receiving state agency or division.

(5) Name and telephone number of the person completing
the record series description.

(6) Date the record series description was completed.

b. The agency shall send the completed record series
description to information services division.

c. A records retention schedule must be sent to the agency
for department approval. The agency head shall sign the
departmental approval section of the records retention
schedule and return it to information services division.

d. The record series shall no longer be included on the
records disposal report for the agency. The agency shall
receive an updated records retention schedule with
descriptions from information services division.

3. Changing record series on a retention schedule.

a. Information services division must be notified when any of
the following facts about a record series change:

(1) The title or description.

(2) The administrative, 1legal, fiscal, or historical
value.

(3) The record becomes or is no longer the original
record.

(4) The record becomes or is no longer confidential.

b. The following steps must be used to change an existing
record series description:

(1) The agency shall complete the following sections of
the record series description:

(a) Department, division, and location.
(b) Record series title. A description is not

necessary, unless this is the area to be
changed.

19



(c) Record control number.
(d) Any portion of the form that is to be changed.

(e) Name and telephone number of the person
completing the record series description.

(f) Date the record series description was
completed.

(2) The agency shall send the completed record series
description to information services division.

(3) A records retention schedule must be sent to the
agency for department approval. The agency head
shall sign the departmental approval section of the
records retention schedule and return it to
information services division.

(4) Information services division shall obtain
appropriate appraisal and approval from the records
management task force. '

(5) The updated record series must be included on the
records disposal report for the agency. The agency
shall receive an updated records retention schedule
with descriptions from information services division.

History: Effective October 1, 1995.

General Authority: NDCC 54-46-10
Law Implemented: NDCC 54-46-04

20



CHAPTER 4-09-04
RECORDS DISPOSAL PROCEDURES

Section
4-09-04-01 Records Disposal Procedures

4-09-04-01. Records disposal procedures. Each executive branch
state agency shall dispose of records designated on the annual records
disposal report. All nonconfidential records must be disposed by
Tandfill or recycling. All confidential records must be shredded or
burned.

Record series may not be disposed of prior to the time approved by
information services division. If a situation warrants early disposal
of a record, the state agency may petition information services division
for an early disposal of that series.

The following procedures must be used by state agencies to
complete a records disposal:

1. Initial records disposal.

a. Information services division shall provide the agency
with a records disposal report that identifies all record
series located in the agency.

b. The agency shall complete the following items on the
records disposal request:

(1) Department name, address, city, zip code, department
approval by the department head or records
coordinator, date, and telephone number.

(2) The storage location of the records.

(3) The size and volume, in linear inches, of the records
to be disposed.

(4) The record control number from the records disposal
report, the title of the record series being
disposed, the inclusive dates of the record series,
and the total retention period according to the
retention schedule. Each record series must be
Tisted.

(5) Mark the M/F column if the records are being disposed
after microfilming.

21



The agency shall send the completed records disposal
request to information services division.

Information services division shall assign a request
control number to the records disposal request, review the
request, indicate the appropriate action on the records
disposal authorization, and return the records disposal
request to the agency.

The agency shall destroy the records approved for
disposal. The disposal must be completed by the approved
method and must be certified by the person disposing of
the documents. If the record series is confidential, the
disposal must be witnessed by one other person. If any
record series are to be transferred to the state archives,
the records disposal request and the records disposal
authorization must accompany the documents being
transferred.

When the certificate of disposal and certificate of
transfer sections have been completed upon disposal or
transfer of the records, the agency shall detach and file
the pink copy from both the records disposal request and
the records disposal authorization.

The agency shall send the remaining copies of all pages of
the records disposal request and records disposal
authorization to information services division.

Information services division shall retain a copy of the
request and authorization forms in its files. The state
archivist shall also receive a copy of the request and
authorization forms.

Annual records disposal. After completion of the initial
records disposal, the agency may utilize an ongoing disposal
of obsolete records in compliance with the retention Timits
established by the records retention schedule.

a.

Information services division shall provide the agency
with an annual records disposal report specifying the
exact disposal instructions for each records series
retained in the agency.

The agency shall dispose of all records that have
satisfied their retention requirements as specified in the
disposal report.

Records must be disposed of in the method approved on the
records retention schedule and records disposal report.
A11 nonconfidential records may be disposed of by landfill
or recycling. Confidential records must be shredded or

22



burned. Records identified as archival must be
transferred to the state archives.

The agency shall verify that the information contained on
the records disposal report is still current. Any
discrepancies must be corrected. New record series must
be added and existing record series may be deleted or
changed as needed.

The agency shall complete the certification-schedule
review and records disposal and return the certification
with the records disposal report to information services
division.

3. Early records disposal.

a.

The agency shall complete the following areas of the
records disposal request and send it to information
services division:

1) Department, address, city, and zip code.

3

(1)
(2) Record control number.
(3) Record title.

(4)

Inclusive dates of the record series, including the
dates of the records for which early disposal is
requested.

4

(5) Total retention, meaning the approved retention
period from the records retention schedule.

(6) Explain in the area beneath each record title the
reason early disposal of that record series is
requested.

(7) The department head shall sign the departmental
approval section of the request and complete the
date, title, and telephone number. ’

Information services division shall assign a request
control number and obtain approval from the records
management task force.

Information services division shall return the records
disposal request and authorization to the agency.

The agency shall then destroy the records approved for
disposal. This disposition must be done in an approved
manner and must be certified by the person disposing of
the documents. If the record series are confidential, the
disposal must be witnessed by one other person. If any

23



records are to be transferred to the state archives, the
records disposal request and the records disposal
authorization should accompany the documents being
transferred.

e. When the certificate of disposal and certificate of
transfer sections have been completed upon disposal or
transfer of the records, the agency shall detach and file
the pink copy from both the records disposal request and
the records disposal authorization.

f. The agency shall send the remaining copies of all pages of
the records disposal request and records disposal
authorization to information services division.

g. Information services division shall retain a copy of the
request and authorization forms in its files. The state
archivist shall also receive a copy of the request and
authorization forms.

History: Effective October 1, 1995.

General Authority: NDCC 54-46-10
Law Implemented: NDCC 54-46-04
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CHAPTER 4-09-05
RECORDS CATALOGING

Section
4-09-05-01 Records Cataloging

4-09-05-01. Records cataloging. State agencies shall use the
North Dakota subject classification system for maintenance of records in
subject filing systems.

History: Effective October 1, 1995.
General Authority: NDCC 54-46-10
Law Implemented: NDCC 54-46-04

CHAPTER 4-09-06
REPRODUCTION

Section
4-09-06-01 Reproduction

4-09-06-01. Reproduction. State agencies must follow the
guidelines and standards established in the most recent edition of
"Standards for Microfilming North Dakota Public Records".

History: Effective October 1, 1995.

General Authority: NDCC 54-46.1-06
Law Implemented: NDCC 54-46.1-06
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Section

4-09-07-01

CHAPTER 4-09-07
TRANSFER OF RECORDS TO STATE ARCHIVES

Transfer of Records to State Archives

4-09-07-01. Transfer of records to state archives. The following
procedure must be used to transfer records with archival value to the
state archives.

1.

Records designated for transfer to the state archives on the
records disposal report must be placed in boxes.

The state archives shall provide records boxes upon request.
State agencies that furnish their own containers must use
sturdy, uniform-size records boxes, such as Banker's boxes or
R-Kive boxes.

Records must not be removed from file folders and the existing
arrangement of files must not be changed. Boxes must be
packed to allow easy removal of files. The state agency
should not stuff boxes or pile extra files horizontally on top
of vertical files. File folders may be stacked horizontally
if there are not enough to fill the box properly. A box must
contain only one record series unless the series is too small
to fill a box properly.

File inventories, indexes, keys, or other finding aids must be
included with the records.

A1l boxes must be Tlabeled in the Tower left corner on the
front of the box in ink to mark the record series title,
records control number from the records retention schedule,
and the box number. The file numbers, serial numbers, or
alphabetical designations must also be included on the box.

The state agency must contact the state archives when ready to
transfer records.

Confidential records must remain on confidential status when
transferred to the state archives. These records are not open
for public inspection, except as provided by law.

The state archives shall verify on the records disposal report
that records requested for transfer have been transferred.

The state archivist shall complete a certification for

archival transfer and shall send it to the information
services division after all records have been transferred.
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The state agency must sign the certificate of disposal section
before the forms are returned to information services

division.
History: Effective October 1, 1995.

General Authority: NDCC 54-46-10
Law Implemented: NDCC 54-46-04
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CHAPTER 4-09-08
DEPARTMENT OF HUMAN SERVICES AND COUNTY
SOCIAL SERVICE RECORD RETENTION

Section
4-09-08-01 Department of Human Services and County
Social Service Record Retention

4-09-08-01. Department of human services and county social
service record retention. Department of human services and county
social service records must be retained according to the established
record retention schedules, and thereafter may be disposed of by the
method indicated on the record retention schedules.

History: Effective October 1, 1995.

General Authority: NDCC 54-46-13
Law Implemented: NDCC 54-46-13

28



STAFF COMMENT: Article 4-10 contains all new material but is not
underscored to improve readability.

ARTICLE 4-10
FORMS MANAGEMENT

Chapter
4-10-01 Definitions
4-10-02 Approval of Forms
4-10-03 State Form Numbering System
4-10-04 Annual Forms Inventory Report
4-10-05 Standards
CHAPTER 4-10-01

DEFINITIONS
Section
4-10-01-01 Definitions

4-10-01-01. Definitions. Throughout this article:

1. "Form" means any document designed to record information and
containing blank spaces and which may contain headings,
captions, boxes, or other printed or written devices to guide
the entry and interpretation of the information.

2. "Forms audit" means the process by which information services
division collects each form used by an agency to review the
use of established standards in forms design.

3. "Information services division" means the information services
division of the office of management and budget. '

4, "State agency" or ‘"agency" means any department, office,
commission, board, or other unit, however designated, of the
executive branch of state government.

5. "State forms manager" means the director of the office of
management and budget or an individual designated by the
director.
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"State form numbering system" means the system maintained by
information services division to record the assignment of

numbers to state forms.
History: Effective October 1, 1995.

General Authority: NDCC 54-44.6-08
Law Implemented: NDCC 54-44.6-08
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CHAPTER 4-10-02
APPROVAL OF FORMS

Section
4-10-02-01 Approval of Forms

4-10-02-01. Approval of forms. The use of established standards
for forms layout and design will be analyzed and approved through the
forms audit process of each state agency. Information services division
shall analyze the forms, advise the agency of recommendations, and
assist the agency with any recommended revisions.

History: Effective October 1, 1995.

General Authority: NDCC 54-44.6-08
Law Implemented: NDCC 54-44.6-06
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CHAPTER 4-10-03
STATE FORM NUMBERING SYSTEM

Section
4-10-03-01 State Form Numbering System

4-10-03-01. State form numbering system. Information services
division maintains a central numbering system for all state forms.
Agency forms coordinators are responsible to see that their agency uses
the state form numbering system for indexing, inventorying, and
identifying their forms. The state form number must be part of the
title block on state forms.

The agency forms coordinator shall notify information services
division when a form becomes obsolete and the state form number must be
retired.

History: Effective October 1, 1995.

General Authority: NDCC 54-44.6-08
Law Implemented: NDCC 54-44.6-04

32



CHAPTER 4-10-04
ANNUAL FORMS INVENTORY REPORT

Section
4-10-04-01 Annual Forms Inventory Report

4-10-04-01. Annual forms inventory report. Information services
division shall distribute an annual forms inventory report to each state
agency. The report lists all forms maintained and used by that agency.
The forms coordinator for the agency shall update the inventory and
return the list to information services division.

History: Effective October 1, 1995.

General Authority: NDCC 54-44.6-08
Law Implemented: NDCC 54-44.6-04
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Section
4-10-05-01

CHAPTER 4-10-05
STANDARDS

Standards

4-10-05-01. Standards. The following forms design standards must
be used for all forms:

1.

Title block.

a.

e.

A1l forms must be identified with a title block that
contains the title of the form, name of the agency, state
form number, and edition date of the form.

The title block must be placed in the upper left corner of
the form, whenever possible.

The great seal of North Dakota or agency logo must be part
of the title block.

If the great seal of North Dakota is not used, the words
"North Dakota" must be included in the name of the agency
in the title block.

Forms must not be printed or reproduced on letterhead.

Paper and ink.

a. The standard size paper for forms is eight and one-half
inches [21.59 centimeters] by eleven inches [27.94
centimeters] and sizes that can be cut from that size with
a minimum of waste.

b. Black ink and white paper must be used for forms that will
be microfilmed.

Captions.

a. Captions must be brief, clear, and concise.

b. A caption must only cover one item.

c. Forms must be designed in a box format with upper left
captions.

d. Type size must be eight-point or larger, where

appropriate.
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e. Type must be in lowercase with only appropriate
capitalization.

4. Spaces.

a. Standard vertical spacing (throw) on forms is three boxes
(1ines) per inch [2.54 centimeters].

b. Standard horizontal spacing (pitch) on forms is determined
through forms analysis and designed to fit the data to be
gathered and the method or equipment used with the form.

5. Appearance.

a. All forms must have a professional appearance with:

(1) No decorations or embellishments;

(2) No more than two type styles on a form; and

(3) Shading or screening not used for decorative
purposes.

b. Forms must be easy to read and complete.
History: Effective October 1, 1995.

General Authority: NDCC 54-44.6-08
Law Implemented: NDCC 54-44.6-04
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AUGUST 1995

CHAPTER 13-02-06

13-02-06-01.1. Notification. Upon notification to the
commissioner, a bank may establish a customer electronic funds transfer
center that dispenses cash, items of cash value, transfers between
accounts, or allows customer account inquiry.

History: Effective August 1, 1995.
General Authority: NDCC 6-01-04, 6-03-02(8)
Law Implemented: NDCC 6-03-02(8)

13-02-06-04. Application for electronic funds transfer center to
commissioner required - Contents of application. A customer electronic
funds transfer center that accepts deposits may not be established,
used, or shared by a bank until thirty days after the bank has sent to
the commissioner written application for the proposed establishment or
use of such center. The application shall describe with regard to such
center:

1. The location.

2. A general description of the area where Jlocated, e.g.,
shopping center, supermarket, department store, etc., and the
manner of installation at that location.

3. The manner of operation, including whether the center is on
direct line, or indirect by other procedures, and describing
such procedures.

4. The kinds of transactions that will be performed.
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5. Whether the center will be manned, and if so, by whose
employee.

6. The manufacturer of the equipment to be used and, if owned,
the purchase price or, if leased, the Tease terms and payments
and the name of the Tessor.

7. Consumer protection procedures, including the disclosure of
rights and liabilities of consumers and protection against
wrongful or accidental disclosure of confidential information.

8. The distance from the nearest banking house, paying and
receiving station, or facility, and from the nearest similar
center of the applicant bank.

9. The distance from the nearest banking house, paying and
receiving station, or facility, and the nearest similar center
of another bank, and the name of such other bank or banks
within the city or town in which the center is to be
established.

10. Insurance and the security provisions protecting the center
and its users.

History: Amended effective October 1, 1991; August 1, 1995.
General Authority: NDCC 6-01-04, 6-03-02(8)
Law Implemented: NDCC 6-03-02(8)

13-02-06-06. Approval by commissioner required - Investigation.
Before establishing a customer electronic funds transfer center that
accepts deposits, the establishing bank must receive the approval of the
commissioner. The commissioner's investigation upon an application to
establish a customer electronic funds transfer center shall include a
review of the applicant bank's capital structure.

History: Amended effective October 1, 1991; August 1, 1995.
General Authority: NDCC 6-01-04, 6-03-02(8)
Law Implemented: NDCC 6-03-02(8)
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NOVEMBER 1995

CHAPTER 13-02-08

LOANS TO EXECUTIVE OFFICERS
AND CLOSELY HELD INTERESTS

[Repealed effective August 1, 1995]
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CHAPTER 13-02-12

13-02-12-05. Application content. In-additien-te-the-infermatien
regquired-by-Nerth-Baketa-€entury-€Code-section-6-08:3-02;-the-apptication
muSst-contain-the-follewings
i:--kist-ef-existing-sharehelders-of-the-bank-te-be-acquireds
2:--List-of-prepesed-sharehelders-of-the-bank-te-be-aequireds
3:--Copy-of-steck-purehase-agreements

4:--List--ef-sharehelders-whe-ewn-or-contrel-mere-than-ten-pereent
er-mere-ef-the-steck-of-the-appticants

§:--tist--ef-sharehelders-whe-ewn-er-contre}-mere-than-ten-pereent
er-mere-ef-the-steck-of-the-Nerth-Baketa-bank-helding-cempanys

6---Prepesed-buy-se}l-agreements-ef-aequirers;-+f-anys

?:--Prepesed--members-of-the-beard-ef-directors-for-the-bank-te-be
aequireds '

8:--Prepesed-exeeutive-officers-of-the-bank-te-be-aequireds
9:--Pre-forma-balanee-sheet-of-the-bank-hetding-companys
10:--1f--any--debt--i5--te-be-ineurred-by-the-applicant-or-the-bank
helding-company-te-be-aequired;-statements-ef-annual-finaneial
prejeetiens--ef--the--helding--company-te-the-date-the-debt-is
fully-amertizeds

11:--Three--annual-pre-forma-finaneiat-statements-of-the-bank-te-be
aeguireds

12---Propesed-tax-allecation-agreementss
13:.--Prepesed-trade-areas

14:--Three-mest-recent-anndal-federal-reserve-¥-6-or-¥-9-reperts-of
the-reeiprocating-state-bank-helding-cempanys

15:--Prepesed-erganizatienal-chart-for-the-bank-helding-company-and
at}-its-subsidiaries-after-acquisitions-and

16---Betlar--ameunt--ef--developmental--1eans-by-etassification-and
teta}-1eans-held-by-each-of-the-applicantis-subsidiariess

The--beard--er-the-commissioner-may-return-an-apptication-whenever

tt-is-determined-that-the-applicatien-fails-te-address-in-a-prima--faeie
manner--the--requirements-of-Nerth-Baketa-€Century-Code-section-6-08:3-02
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anrd-this-chapter:--Wher-an-application-i5-se-returnred-by--the--boeard--or
the--commissioner;-it-dees-net-eonstitute-a-filing-of-an-application-for
the-purpeses-ef-Nerth-Baketa-€entury-cede-section-6-08:3-10+

ARy-infermatien-regquested-by-the-beard-or-commissioner-tunder-Nerth
Baketa-Eentury-Code-seetion-6-08-3-02-must-be-submitted-te-the-beard--re
}ater--than--ten--days--after-the-date-that-the-informatien-is-regquested
HR}ess-an-extension-ef-time-+s-granted-by-the-beard-er-the-commissieners
Repealed effective September 29, 1995.

History: Effeetive-August-1;-1991:
General Authority: NBEE-6-01-04;-6-08:-3-02
Law Implemented: NBEE-6-08:3-02

13-02-12-06. Confidential material. Infermatien-previded-te-the
publie-as-requested-under-Nerth-Baketa-€Century--Code--seetion--6-608-3-10
mHSE--be--made-avaitable-te-the-publie-in-a-manner-eensistent-with-Nerth
Baketa--Eentury--Cede--seetion--6-01-07-1--and--federal--aw: Repealed
effective September 29, 1995.

History: Effeetive-August-1;-199%-

General Authority: NBEE€-6-01-84;-6-68-3-10

Law Implemented: NBEE-6-68-3-10
13-02-12-07. Notice and publication.

1---Notice. The applicant shall cause to be‘published a notice of
the proposed acquisition or organization of a bank. The
notice must include the following:

ar--Name-ef-reeiprecating-state-bank-helding-eempany-prepesing
te-aeguire-er-erganize-a-Nerth-Baketa-banks

B:--Name-and-address-ef-bank-te-be-aequired-er-organizeds:

€---Netiece-that-oppertunity-for-publie-comment-may-be-directed
te-the-state-banking-beards

d---Notiee--of--the--avaitability--ef--ebtaining-a-copy-of-the
applicatien-and-where-copies-of--the--apptication--can--be
ebtaineds

e:--BDate-publie-comments-are-te-be-submitted-bys

f:--Beseriptien--of--the--number--ef--shares-te-be-aeqguired-in
relatien-te-the-eutstanding-sharess-and

g=--ARy--other-information-deemed-By-the-beard-er-cemmissiener
as-neeessary-te-provide-adeguate-netiees
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2:--Publication:----Upen-filing-an-apptication;-the-appticant-shat}
cadse-the-netice-to-be-published-fer-twe-sueeessive--weeks--#n
the--effieial--newspaper--ef--the--eounty--where--the-propesed
aeguisition-and-any-ef-its--statiens--er--banking--heuses--are
lecated--or--where-the-propesed-organizatien-ef-the-bank-1s-te
be-lecated:---The-applicant-shatl-alse-send-by-certified-ma+i1-a
cepy--0f--the--notice--to--a}l-commereial-banks-deing-business
within-these-eeunties: Repealed effective September 29, 1995.

History: Effeetive-August-1;-199%-
General Authority: NBEE-6-01-084;-6-68-3-10
Law Implemented: NBEE-6-08:3-18

13-02-12-09. Undue concentration of resources or substantial
lessening of competition. Fer-the-purpese--ef--determining--whether--an
HRdue-coneentration-of-resedrees-or-substantiat-lessening-of-cempetition
wiltl-result;-the-application-must-diselose-hew-the-aequisition-witl--net
result--in--an-dnRdue-coneentration-ef-resedrees-or-substantial-1essening
ef-competition-when-the--reeiprecating--bank--helding--company--eentreis
anether--bank;--paying-and-receiving-statien;-oer-banking-heuse-er-effice
in-the-aequired-bank:s-trade-area:---The-apptication-must-inetude--a--map
ef--the--aequired--bank:s-trade-area-and-must-atse-inetude-a-sehedute-of
tetal-depesits-ef-each-commereiat-banks-thrift--institution;--or--eredit
HA$BA--withiA--the--acquired--bank:s--trade--area: Repealed effective
September 29, 1995.

History: Effeetive-February-1;-1994-
General Authority: NBEE-6-01-04;-6-08:3-083;-6-08:3-67
Law Implemented: NBEE-6-08:3-03;-6-08:3-87
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STAFF COMMENT: Chapter 13-02-20 contains all new material but is not
underscored so as to improve readability.

CHAPTER 13-02-20
LOANS SECURED PRIMARILY BY REAL ESTATE

Section

13-02-20-01 Scope

13-02-20-02 Definitions

13-02-20-03 Loan-to-value Limitations
13-02-20-04 Excluded Transactions
13-02-20-05 Exceptions

13-02-20-01. Scope. This chapter applies to loans that are
dependent primarily upon real estate security.

History:

Effective November 1, 1995.

General Authority: NDCC 6-01-04
Law Implemented: NDCC 6-03-05

13-02-20-02. Definitions.

1

"Construction loan" means an extension of credit for the
purpose of erecting or rehabilitating buildings or other
structures, including any infrastructure necessary for
development.

"Extension of credit" or "loan" means the total amount of any
loan, line of credit, or other legally binding Tlending
commitment with respect to real property; and the total
amount, based on the amount of consideration paid, of any
loan, line of credit, or other legally binding Tlending
commitment acquired by a lender by purchase, assignment, or
otherwise.

"Improved property loan" means an extension of credit secured
by one of the following types of real property:

a. Farmland, ranchland, or timberland committed to ongoing
management and agricultural production;

b. One-to-four family residential property that is not
owner-occupied;
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c. Residential property containing five or more individual
dwelling units;

d. Completed commercial property; or

e. Other income-producing property that has been completed
and is available for occupancy and use, except
income-producing owner-occupied one-to-four family
residential property.

"Land development Tloan" means an extension of credit for the
purpose of improving unimproved real property prior to the
erection of structures. The improvement of unimproved real
property may include laying placement of sewers, water pipes,
utility cables, streets, and other infrastructure necessary
for future development.

"Loan origination" means the time of inception of the
obligation to extend credit, or when the last event or
prerequisite, controllable by the lender, occurs causing the
lender to become legally bound to fund an extension of credit.

"Loan-to-value" or "loan-to-value ratio" means the percentage
or ratio that is derived at the time of loan origination by
dividing an extension of credit by the total value of the
property or properties, securing or being improved by the
extension of credit, plus the amount of any readily marketable
collateral or other acceptable collateral that secures the
extension of credit. The total amount of all senior liens on
or interests in such property or properties should be included
in  determining the Tloan-to-value ratio. When mortgage
insurance or collateral is used in the calculation of the
loan-to-value ratio, and such mortgage insurance or collateral
is later released or replaced, the loan-to-value ratio should
be recalculated.

"One-to-four family residential property" means property
containing fewer than five individual dwelling wunits,
including manufactured homes permanently affixed to the
underlying property.

"Other acceptable collateral" means any collateral in which
the lender has a perfected security interest, that has a
quantifiable value, and is accepted by the letter in
accordance with safe and sound lending practices. Other
acceptable collateral should be appropriately discounted by
the Tender consistent with the lender's usual practices for
making loans secured by such collateral. Other acceptable
collateral includes unconditional irrevocable standby letters
of credit for the benefit of the lender.

"Owner-occupied" means, when used in conjunction with the term
one-to-four family residential property, that the owner of the
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10.

1l.

History:

underlying real property occupies at least one unit of the
real property as a principal residence of the owner.

"Readily marketable collateral" means insured deposits,
financial instruments, and bullion in which the lender has a
perfected interest. Financial instruments and bullion must be
saleable under ordinary circumstances with reasonable
promptness at a fair market value determined by quotations
based on actual transactions, on an auction or similarly
available daily bid and ask price market. Readily marketable
collateral should be appropriately discounted by the Tender
consistent with the lender's usual practices for making loans
secured by such collateral.

"Value" means an opinion or estimate, set forth in an
appraisal or evaluation, whichever may be appropriate, of the
market value of real property prepared in accordance with
North Dakota Century Code section 6-03-05. For Tloans to
purchase an existing property, the term "value" means the
lesser of the actual acquisition cost or the estimate of
value.

Effective November 1, 1995.

General Authority: NDCC 6-01-04
Law Implemented: NDCC 6-03-05

13-02-20-03. Loan-to-value limitations. Except as provided in
this section and section 13-02-20-04:

1s

Loans secured by raw land may not exceed a sixty-five percent
loan-to-value ratio.

Loans made for land development may not exceed a seventy-five
percent loan-to-value ratio.

Construction loans for commercial, multifamily, condominiums,
cooperatives, and other nonresidential property may not exceed
an eighty percent loan-to-value ratio.

Construction Tloans for one-to-four family residential real
property may not exceed an eighty-five percent loan-to-value
ratio.

Improved property loans may not exceed an eighty-five percent
loan-to-value ratio.

Owner-occupied one-to-four family and home equity loans may
not exceed a ninety percent Tloan-to-value ratio. However,
such Tloans may exceed the ninety percent loan-to-value limit
provided the amount above this limitation is government
guaranteed, or has an appropriate credit enhancement in the
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form of either mortgage insurance or readily marketable
collateral.

History: Effective November 1, 1995.
General Authority: NDCC 6-01-04
Law Implemented: NDCC 6-03-05

13-02-20-04. Excluded transactions. The loan-to-value ratios
established in this chapter do not apply to loans that are insured or
guaranteed, or where there is a commitment to insure or guarantee, in
part or in full, or conditionally, by the United States, its
instrumentalities, this state, or its instrumentalities.

History: Effective November 1, 1995.
General Authority: NDCC 6-01-04
Law Implemented: NDCC 6-03-05

13-02-20-05. Exceptions. Exceptions may be made for the
consideration of loan requests from credit worthy borrowers. However,
any exceptions from the loan-to-value limits should not exceed, when
aggregated with all other Toans in excess of the loan-to-value limits,
one hundred percent of total equity capital and reserves.

History: Effective November 1, 1995.

General Authority: NDCC 6-01-04
Law Implemented: NDCC 6-03-05
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NOVEMBER 1995

CHAPTER 30-04-02

30-04-02-16. Glass beverage containers or kegs prohibited. No
person may use or possess glass beverage containers or kegs on any state
wildlife management area. Any person who violates this section is
guilty of a noncriminal offense and shall pay a fifty dollar fee.

History: Effective November 1, 1995.
General Authority: NDCC 20.1-11-05
Law Implemented: NDCC 20.1-11-05
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CHAPTER 30-05-01

30-05-01-07. Placement of regulatory signs, markers, buoys, and
other warning or marking devices. Upon written approval of the director
of the game and fish department, regulatory signs, markers, buoys, or
other warning or marking devices may be placed near or in the waters of
this state as may be necessary for safety or recreation. Any person
violating the restrictions on a sign, marker, buoy, or other warning or
marking device is guilty of a noncriminal offense and shall pay a
thirty-five dollar fee.

History: Effective November 1, 1995.
General Authority: NDCC 20.1-13-12, 20.1-13-14
Law Implemented: NDCC 20.1-13-12, 20.1-13-14
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AUGUST 1995

CHAPTER 33-15-01

33-15-01-04. Definitions. As wused in this article, except as

otherwise
otherwise,

specifically provided or where the context indicates
the following words shall have the meanings ascribed to them

in this section:

i 18
P

"Act" means North Dakota Century Code chapter 23-25.

"Air contaminant" means any solid, liquid, gas, or odorous
substance or any combination thereof.

"Air pollution" means the presence in the outdoor atmosphere
of one or more air contaminants in such gquantities and
duration as is or may be injurious to human health, welfare,

or property, animal or plant life, or which unreasonably
interferes with the enjoyment of Tife or property.

"Ambient air" means the surrounding outside air.
"ASME" means the American society of mechanical engineers.

"Control equipment" means any device or contrivance which
prevents or reduces emissions.

"Department" means the North Dakota state department of health
and consolidated laboratories.

"Emission" means a release of air contaminants into the
ambient air.
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18-

18.

11.

12,

13,

14.

"Existing" means equipment, machines, devices, articles,
contrivances, or installations which are in being on or before
July 1, 1970, wunless specifically designated within this
article; except that any existing equipment, machine, device,
contrivance, or installation which is altered, repaired, or
rebuilt after July 1, 1970, must be reclassified as ‘"new" if
such alternation, rebuilding, or repair results in the
emission of an additional or greater amount of air
contaminants.

"Federally enforceable" means all limitations and conditions
which are enforceable by the administrator of the United
States environmental protection agency including those
requirements developed pursuant to title 40, Code of Federal
Regulations, parts 60 and 61, requirements within any
applicable state implementation plan, any permit requirements
established pursuant to title 40, Code of Federal Regulations,
52.21 or under regulations approved pursuant to title 40, Code
of Federal Regulations, part 51, subpart I, including
operating permits issued under a United States environmental
protection agency-approved program that is incorporated into
the state implementation plan and expressly requires adherence
to any permit issued under such program.

"Fuel burning equipment" means any furnace, boiler apparatus,
stack, or appurtenances thereto used in the process of burning
fuel or other combustible material for the primary purpose of
producing heat or power by indirect heat transfer.

"Fugitive emissions" means solid airborne particulate matter,
fumes, gases, mist, smoke, odorous matter, vapors, or any
combination thereof generated incidental to an operation
process procedure or emitted from any source other than
through a well-defined stack or chimney.

"Garbage" means putrescible animal and vegetable wastes
resulting from the handling, preparation, cooking, and
consumption of food, including wastes from markets, storage
facilities, handling, and sale of produce and other food
products.

"Hazardous waste" has the same meaning as given by chapter
33-24-02.

"Heat input" means the aggregate heat content of all fuels
whose products of combustion pass through a stack or stacks.
The heat input value to be used shall be the equipment
manufacturer's or designer's guaranteed maximum input,
whichever is greater.

"Incinerator" means any article, machine, equipment, device,
contrivance, structure, or part of a structure used for the
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destruction of garbage, rubbish, or other wastes by burning or
to process salvageable material by burning.

17. "Industrial waste" means solid waste that is not a hazardous
waste regulated under North Dakota Century Code chapter
23-20.3, generated from the combustion or gasification of
municipal waste and from industrial and manufacturing
processes. The term does not include municipal waste or
special waste.

18. "Infectious waste" means waste that is listed in

subdivisions a through g. Ash from incineration and residues
from disinfection processes are not infectious waste once the
incineration or the disinfection has been completed.

a. Cultures and stocks. Cultures and stocks of infectious
agents and associated biologicals, including cultures from
medical and pathological laboratories; cultures and stocks
of infectious agents from research and industrial
laboratories; wastes from the production of biologicals;
discarded Tive and attenuated vaccines; and culture dishes
and devices used to transfer, inoculate, and mix cultures.

b. Pathological waste. Human pathological waste, including
tissues, organs, and body parts and body fluids that are
removed during surgery or autopsy, or other medical
procedures, and specimens of body fluids and their
containers.

c. Human blood and blood products. Liquid waste human blood;

products of blood; items saturated or dripping with human
blood; or items that were saturated or dripping with human
blood that are now caked with dried human blood, including
serum, plasma, and other blood components, and their
containers.

d. Sharps. Sharps that have been used in animal or human

patient care or treatment or in medical, research, or
industrial laboratories, including hypodermic needles,
syringes (with or without the attached needle), pasteur
pipettes, scalpel blades, blood vials, needles with
attached tubing, and culture dishes, regardless of
presence of infectious agents. Also included are other
types of broken or unbroken glassware that were in contact
with infectious agents, such as used slides and cover

slips.

e. Animal waste. Contaminated animal carcasses, body parts,

and bedding of animals that were known to have been
exposed to infectious agents during research including
research in veterinary hospitals, production of
biological, or testing of pharmaceuticals.
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f. Isolation waste. Biological waste and discarded materials
contaminated with blood, excretion, exudates, or
secretions from humans who are isolated to protect others
from highly communicable diseases, or isolated animals
known to be infected with highly communicable diseases.

g. Unused sharps. Unused, discarded sharps, hypodermic
needles, suture needles, and scalpel blades.

"Inhalable particulate matter" means particulate matter with
an aerodynamic diameter less than or equal to a nominal ten
micrometers. Also known as PMig.

"Installation" means any property, real or personal,
including, but not Tlimited to, processing equipment,
manufacturing equipment, fuel burning equipment, incinerators,
or any other equipment, or construction, capable of creating
or causing emissions.

"Multiple chamber incinerator" means any article, machine,
equipment, contrivance, structure, or part of a structure used
to dispese--ef purn combustible refuse by-burring, consisting
of three two or more refractory lined combustion furnaces in
series physically separated by refractory walls,
interconnected by gas passage ports or ducts and employing
adequate parameters necessary for maximum combustion of the
material to be burned.

"Municipal waste" means solid waste that includes garbage,

refuse, and trash generated by households, motels, hotels, and
recreation facilities, by public and private facilities, and
by commercial, wholesale, and private and retail businesses.
The term does not include special waste or industrial waste.

"New" means equipment, machines, devices, articles,
contrivances, or installations built or installed on or after
July 1, 1970, wunless specifically designated within this
article, and installations existing at said stated time which
are later altered, repaired, or rebuilt and result in the
emission of an additional or greater amount of air
contaminants.

"Opacity" means the degree to which emissions reduce the
transmission of light and obscure the view of an object in the
background.

"Open burning" means the burning of any matter in such a
manner that the products of combustion resulting from the
burning are emitted directly into the ambient air without
passing through an adequate stack, duct, or chimney.
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"Particulate matter" means any airborne finely divided solid
or liquid material with an aerodynamic diameter smaller than
one hundred micrometers.

"Particulate matter emissions" means all finely divided solid
or liquid material, other than uncombined water, emitted to
the ambient air.

"Person" means any individual, corporation, partnership, firm,
association, trust, estate, public or private institution,
group, agency, political subdivision of this state, any other
state or political subdivision or agency thereof and any legal
successor, representative agent, or agency of the foregoing.

"Pesticide" includes (a) any agent, substance, or mixture of
substances intended to prevent, destroy, control, or mitigate
any insect, rodent, nematode, predatory animal, snail, slug,
bacterium, weed, and any other form of plant or animal Tife,
fungus, or virus, that may infect or be detrimental to
persons, vegetation, crops, animals, structures, or households
or be present in any environment or which the department may
declare to be a pest, except those bacteria, fungi, protozoa,
or viruses on or in 1living man or other animals; (b) any
agent, substance, or mixture of substances intended to be used
as a plant regulator, defoliant, or desiccant; and (c) any
other similar substance so designated by the department,
including herbicides, insecticides, fungicides, nematocides,
molluscacides, rodenticides, lampreycides, plant regulators,
gametocides, post-harvest decay preventatives, and
antioxidants.

"PM1g " means particulate matter with an aerodynamic diameter
less than or equal to a nominal ten micrometers.

"PM;g emissions" means finely divided solid or liquid material
with an aerodynamic diameter less than or equal to a nominal
ten micrometers emitted to the ambient air.

"Premises" means any property, piece of land or real estate,
or building.

"Process weight" means the total weight of all materials
introduced into any specific process which may cause
emissions. Solid fuels charged will be considered as part of
the process weight, but 1liquid and gaseous fuels and
combustion air will not.

"Process weight rate" means the rate established as follows:
a. For continuous or Jlongrun steady state operations, the
total process weight for the entire period of continuous

operation or for a typical portion thereof, divided by the
number of hours of such period or portion thereof.
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b. For cyclical or batch operations, the total process weight
for a period that covers a complete operation or an
integral number of cycles, divided by the hours of actual
process operation during such a period. Where the nature
of any process or operation or the design of any equipment
is such as to permit more than one interpretation of this
definition, the interpretation that results in the minimum
value for allowable emission shall apply.

"Public nuisance" means any condition of the ambient air
beyond the property Tline of the offending person which is
offensive to the senses, or which causes or constitutes an
obstruction to the free use of property, so as to interfere
with the comfortable enjoyment of 1ife or property.

"Radioactive waste" means solid waste containing radioactive

37: 42.

material and subject to the requirements of article 33-10.

"Refuse" means any eembustible-waste-materia} municipal waste,
trade waste, rubbish, or garbage eentaining-earber-in--a--free
er--cembined--state, exclusive of industrial waste, special
waste, radioactive waste, hazardous waste, and infectious
waste.

"Rubbish" means nonputrescible solid wastes consisting of both
combustible and noncombustible wastes. Combustible rubbish
includes paper, rags, cartons, wood, furniture, rubber,
plastics, yard trimmings, leaves, and similar materials.
Noncombustible rubbish includes glass, crockery, cans, dust,
metal furniture and like materials which will not burn at
ordinary incinerator temperatures (one thousand six hundred to
one thousand eight hundred degrees Fahrenheit [1144 degrees
Kelvin to 1255 degrees Kelvin]).

"Salvage operation" means any operation conducted in whole or
in part for the salvaging or reclaiming of any product or
material.

"Smoke" means small gasborne particles resulting from
incomplete combustion, consisting predominantly, but not
exclusively, of carbon, ash, and other combustible material,
that form a visible plume in the air.

"Source" means any property, real or personal, or person
contributing to air pollution.

"Source operation" means the last operation preceding emission
which operation (a) results in the separation of the air
contaminant from the process materials or in the conversion of
the process materials into air contaminants, as in the case of
combustion fuel; and (b) 1is not an air pollution abatement
operation.
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"Special waste" means solid waste that is not a hazardous
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waste requlated under North Dakota Century Code chapter
23-20.3 and includes waste generated from energy conversion
facilities; waste from crude oil and natural gas exploration
and production; waste from mineral. and or mining,
beneficiation, and extraction; and waste generated by surface
coal mining operations. The term does not include municipal
waste or industrial waste.

"Stack or chimney" means any flue, conduit, or duct arranged
to conduct emissions.

"Submerged fill pipe" means any fill pipe the discharge
opening of which is entirely submerged when the Tliquid Tlevel
is six inches [15.24 centimeters] above the bottom of the
tank; or when applied to a tank which is loaded from the side,
means any fill pipe the discharge opening of which is entirely
submerged when the liquid level is one and one-half times the
fill pipe diameter in inches [centimeters] above the bottom
of the tank.

"Standard conditions" means a dry gas temperature of
sixty-eight degrees Fahrenheit [293 degrees Kelvin] and a gas
pressure of fourteen and seven-tenths pounds per square inch
absolute [101.3 kilopascals].

"Trade waste" means solid, liquid, or gaseous waste material
resulting from construction or the conduct of any business,
trade, or industry, or any demolition operation, including
wood, wood containing preservatives, plastics, cartons,
grease, oil, chemicals, and cinders.

"Trash" means refuse commonly generated by food warehouses,

wholesalers, and retailers which is comprised only of
nonrecyclable paper, paper products, cartons, cardboard, wood,
wood scraps, and floor sweepings and other similar materials.
Trash may not contain more than five percent by volume of each
of the following: plastics, animal and vegetable materials,
or rubber and rubber scraps. Trash must be free of grease,
oil, pesticides, yard waste, scrap tires, infectious waste,
and similar substances.

"Volatile organic compounds" means any compounds of carbon,
excluding carbon monoxide, carbon dioxide, carbonic acid,
metallic carbides or carbonates, and ammonium carbonate, which
participates in atmospheric photochemical reactions. This
includes any such organic compound other than the following,
which have been determined to have negligible photochemical
reactivity: methane; ethane; methylene chloride
(dichloromethane); Ls 1; 1-trichloroethane (methyl
chloroform); 1,1,1-trichloro-2,2,2-trifluoroethane (CFC-113);
trichlorofluoromethane (CFC-11); dichlorodifluoromethane
(CFC-12); chlorodifluoromethane (CFC-22); trifluoromethane
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(FC-23); 1,2-dichloro 1,1,2,2-tetrafluoroethane (CFC-114);
chloropentafluoroethane (CFC-115); 1,1,1-trifluoro
2,2-dichloroethane (HCFC-123); 1,1,1,2-tetrafluoroethane
(HFC-134a); 1,1-dichloro 1-fluoroethane (HCFC-141b); 1-chloro

1,1-difluoroethane (HCFC-142b); 2-chloro -
1,1,1,2-tetrafluoroethane (HCFC-124); pentafluoroethane
(HFC-125); 1,1,2,2-tetrafluoroethane (HFC-134);
1,1,1-trifluoroethane (HFC-143a); 1,1-difluoroethane

(HFC-152a); and perfluorocarbon compounds which fall into
these classes:

a. Cyclic, branched, or linear, completely fluorinated
alkanes;

b. Cyclic, branched, or linear, completely fluorinated ethers
with no unsaturations;

c. Cyclic, branched, or linear, completely fluorinated
tertiary amines with no unsaturations; and

d. Sulfur containing perfluorocarbons with no unsaturations
and with sulfur bonds only to carbon and fluorine.

For purposes of determining compliance with emission limits,
volatile organic compounds will be measured by the test
methods in title 40, Code of Federal Regulations, part 60,
appendix A, as applicable. Where such a method also measures
compounds with negligible photochemical reactivity, these
negligibly reactive compounds may be excluded as volatile
organic  compounds if the amount of such compounds is
accurately quantified, and such exclusion is approved by the
department.

As a precondition to excluding these compounds as volatile
organic compounds or at any time thereafter, the department
may require an owner or operator to provide monitoring or
testing methods and results demonstrating, to the satisfaction
of the enforcement authority, the amount of negligibly
reactive compounds in the source's emissions.

43: 50. "Waste classification" means the seven classifications of
waste as defined by the incinerator institute of America and
American society of mechanical engineers.

History: Amended effective October 1, 1987; January 1, 1989; June 1,
1990; June 1, 1992; March 1, 1994; December 1, 1994; August 1, 1995.
General Authority: NDCC 23-25-03

Law Implemented: NDCC 23-25-03
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CHAPTER 33-15-05

33-15-05-03. Incinerators.
1---General-previsiens.

az--Fhis-seetion-applies-te-any-ineinerator-used-te-dispese-of
refuse-er-ether-wastes-by-BurRing-and--the--precessing--of
satvageable-material-bBy-burrings

B:--Fhe--burRring--capacity--ef--an--ineinerater--shat}--be-the
maRufactureris-ar-desigrer-s-guaranteed- -maximum--rate--e¥F
sueR--other-rate-as-may-be-determined-by-the-department-in
aceerdance-with-goed-engineering-practices----tn--case--of
ceonfliet;--the--determination-made-by-the-department-shatl
geverns

2:--Restriction---of---emissions---ef---particulate---matter--frem
ineineraters.

az--Ne---persen---shat}---eause--or--permit--the--emissien--of
particulate-matter--from--the--staek--or--ehimpey--8f--any
ineinerater--in--exeess-of-the-ameunt-shewn-in-table-5-fer
the-refuse-burring-rate-allecated-to-sueh-ineineraters

Bz--A}}--Rew--ineineraters-and-at}-existing-ineineraters-te-be
medified-to-meet-the--requirements--ef--this--section--and
which--are--te--buFR--type--2;--35;--4;--55;--and-6-waste-as
etassified-by-the-ineinerater-institute-of-America-must-be
equipped--with-auxiliary-fuel-burrers-ef-sueh-capac+ty-and
design--as--te--assure--a--temperature--in--the--secendary
combustien--chamber--of-at-least-one-theusand-five-hundred
degrees-Fahrenheit-{1088-degrees-Kelvin}-for-a-minimum--of
three-tenths-seeend-retention-times

€:--Ne--ineinerater--shatl--be--used-for-the-bBurring-ef-refuse
HRless-sueR-ineinerater-is-a-multiple-chamber-ineinerater:
Existing--ineineraters--which--are--ret--muttipie--chamber
ineineraters-may-be-altered;-medified;-er-rebuiit--as--may
Be---Reeessary---te---meet---this--reguirement----At1--new
iReineraters--shali--be--multiple--ehamber---ineineraterss;
previded-that-the-department-may-appreve-any-ether-kind-of
ineinerater-if-it-finds--in--advance--of--eonstruction--or
installatien--that--sueh--oether--kind--ef--ineineratoer--is
equaliy-effective-for-purpeses-ef-air-petiution-contrel.

Existing--ineineraters--burRing--type--2--and-type-3-waste
which-are-nret-multiple-chamber--ineineraters--and--do--net
etherwise--meet-the-requirements-ef-subdivisien-a-shatl-be
medified-oF--rebuilt--in--compiiance--with--this--seetions
Existing--iReineraters--burRing--type--4;--5;--or--6-waste
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Feguire--the--specifie---appreval---of---the---department-
tReineraters--Rand}ing--any-garbage-and-erganie-waste-must
Rave--auxi}iary--fuel--Burrers--that--maintain--a--miAimum
temperature---0f---one---theusand---five--hAundred--degrees
Fahrenheit--{1088--degrees--Kelvin}--for--a---miRimum---of
three-tenths-secend-retention-times

Fable-5-

Maximum-Allewable-Rates-ef
Emissien-ef-Particulate-Matter-From

Iretreraters
Refuse-BuFAiRg----=-=--- Atiewable----- Refuse-BurRiRg---------- Atiewabie
Rate---=-==-=ccce-u- EM$553OR========= Rate---=-===-cccccauax Em#ssien
Rat@-=====-=-eccccmccccccccccccccanaa Rate
fR} == mmmmmmmmenneee R fRY == mmmrmmem o ¢E)
1BfRF--mmmmmm e mmeea 1bfRP-=mcmmman kgfRP----mcceccecanan- kgfh¥
30-----mmmmcmmeaas 0:041-------munm- 4:84--c--cmccmmeannns 8-619
80----mmmcmmmeeee 0:374---cnnoena- 22:68------ccccccenn-- 8-679
300------cmmmeanas 0:873-------uu- 136:08-------ccccmaenn- 8-396
700------cmmmemeeas $:87---cmmnen- 33728 - 0-850
15000-------ccoocenn- 2:88----cunnnnn 483:80---ccmccmnaannnnn 117
15500-------cmmmannn- 3:38----ncmmnnn 681:39-----cmooccmnnna- 1:83
3;500-------c-mcnnna- 8:97----umu-- $5887:87---mcmmcmmceeaan 2:7%
85000--------cuomnn- 10:39--------- 3;628:72------cmcmmaoannn 4:71
255000-------cc-cmn-- 22:29-------- 135339:78----ccmmmmmnnnn- 10-19
1005000--------- —————— 86:42-------- 455389:00-------c--cuuum- 25:57

tnterpetation--ef--the-data-in-this-table-fer-refuse-burning-rates-up-te
1;000-1b/hr-1{453:59-kgfhr}-shatl-be--accemplished--By--the--use--of--the
equatiens:

E-=-0:00515-R8-3%® {Erglish-units}

E-=-0:00476-RE5% {Metrie-uRits)
and-interpelatien-and-extrapeltation-ef-the-data-for-refuse-burring-rates
in-exeess-0f-1;000-1b/hr-{453:59-kgfhr}-shali-be-aceempiished-by-the-use
ef-the-equatienss

E-=-0:0252-R85+ {Erglish-units)

E-=-0:0194-R%%4 {Metrie-units)
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where--E--

=--allewable--emissien--rate--in--1bfRr-{kgfhr}-and-R-=-refuse

burRing-rate-in-1bfhr-fkgfhr}: Repealed effective August 1, 1995.

History:

Amended-effective-0etober-15;-1987:-Jure-15;-1992-

General Authority: NBEE-23-25-83
Law Implemented: NBEE-23-25-83

33-1

5-05-03.1. Infectious waste incinerators.

1

Applicability.

a. A modification or reconstruction, as defined in chapter
33-15-12, of an incinerator for infectious waste which
existed on August 1, 1995, must meet the same standards as
a new incinerator for infectious waste.

b. As used in this section, "new incinerator" means an
incinerator, the construction for which has not been
approved by the department prior to August 1, 1995.

Existing infectious waste incinerators. This subsection

applies to an owner or operator of an incinerator for
infectious waste of any design capacity existing on August 1,
1995.

a. Prohibited wastes. No industrial waste, special waste,
radioactive waste, hazardous waste, or any other solid
waste may be burned in an incinerator designed for
infectious waste unless the incinerator's performance,
design, and operating standards for those solid wastes are
also met. Other solid waste that represents a potential
public health problem may be incinerated when approved in
advance by the department.

b. Design. Each incinerator for infectious waste must be
equipped with two or more chambers and with auxiliary fuel
burners, designed to assure a temperature in the secondary
combustion chamber or zone of at least one thousand five
hundred degrees Fahrenheit [815 degrees Celsius| for a
minimum of three-tenths-second retention time.

c. Waste charging.

(1) Wastes may not be introduced into the combustion
chamber of an existing incinerator for infectious
waste until the auxiliary fuel burners in the primary
and secondary combustion chambers or zones have
operated for a minimum of fifteen minutes or until
the temperature in the secondary combustion chamber
or zone has reached the operating temperature
required by subdivision b.

65



(2) No owner or operator may cause an incinerator for
infectious waste to be charged at a rate greater than
one hundred percent of design capacity.

Operator training. The owner or operator of an

incinerator for infectious waste shall provide both
written and oral instructions for each operator in the
proper operation of the incinerator.

Recordkeeping and reporting.

(1) The owner or operator of an incinerator for
infectious waste shall keep a Jlog indicating the
dates and approximate quantities of infectious waste
received from an onsite source, and from each offsite
source, including the transporter. The log must be
kept and maintained for a minimum period of three
years from the date waste is received.

(2) An owner or operator of an incinerator for infectious
waste shall record in the log any operational error
or failure of one-hour or more duration of combustion
equipment, emission control equipment, monitoring
equipment, or waste charging equipment.

(3) When requested by the department, the owner or
operator of an incinerator for infectious waste shall
provide a summary of the daily operation of the
incinerator.

Malfunctions. An owner or operator of an incinerator for

New

infectious waste shall immediately halt all waste charging
of the incinerator when a malfunction of combustion
equipment, emission control equipment, monitoring

equipment, or waste charging equipment occurs. Waste
charging may not resume until the malfunction has been

corrected or the department approves the operation of the
incinerator while the malfunction is occurring.

infectious waste incinerators. In addition to

subdivisions a, d, e, and f of subsection 2, this subsection

applies to a new incinerator for infectious waste.

a.

Design. Each new incinerator for infectious waste must be

equipped with a primary combustion chamber or zone which
provides complete combustion of solid waste and a
secondary combustion chamber or zone which provides
turbulent mixing. Auxiliary fuel burners are required in
all chambers. The department may approve an alternate
design provided the design achieves the performance
requirements of this section.
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Operating temperature. Each new incinerator for

infectious waste must maintain the flue gas temperature in
the secondary combustion chamber or zone at one thousand
eight hundred degrees Fahrenheit [982 degrees Celsijus] or
greater for a minimum of one-second retention time.

Opacity. No owner or operator of a new incinerator for

infectious waste may allow to be discharged into the
atmosphere any air contaminant which exhibits an opacity
greater than ten percent except that a maximum of twenty
percent opacity is permissible for not more than one
6-minute period per hour.

Waste charging.

(1) Wastes may not be introduced into the combustion
chamber of a new incinerator for infectious waste
until the temperature in the secondary combustion
chamber or zone has reached at least ninety percent
of the operating  temperature required by
subdivision b.

(2) The waste charging system must be designed to prevent
overcharging to assure complete combustion. No owner
or operator may cause an incinerator for infectious
waste to be charged at a rate greater than one
hundred percent of design capacity.

Stack height. Each new incinerator for infectious waste

must be equipped with a stack for the discharge of flue
gases of sufficient height to prevent ambient
concentrations of air contaminants greater than allowed by
chapter 33-15-02. The minimum stack height is forty feet
[12.2 meters]| unless it is demonstrated that a stack
height Jless than forty feet [12.2 meters| will meet the
standards of chapter 33-15-02. The department may require
taller stacks when it is necessary to meet the standards
of chapter 33-15-02.

Monitoring. Each new incinerator for infectious waste

must be equipped with a continuous temperature monitor,
with readout, to monitor the temperature of the gases
exiting the secondary combustion chamber or zone.

Other requirements. The department may impose one or more

of the requirements under subsection 4 on the owner or
operator of a new incinerator for infectious waste burning
less than ten thousand pounds [4535 kilograms| of
infectious waste per week based on factors such as
emission rates and site circumstances.

large infectious waste incinerators. In addition to

subdivisions a, d, e, and f of subsection 2 and subsection 3,
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this

subsection applies to a new incinerator for infectious

waste burning ten thousand pounds [4535 kilograms| or more of

infectious waste per calendar week.

a.

Particulate matter. No owner or operator of a new

incinerator for infectious waste may allow the discharge
into the atmosphere of any gases which contain particulate
matter in excess of fifteen thousandths grains per dry
standard cubic foot corrected to seven percent oxygen (dry
volume basis).

Hydrogen chloride. No owner or operator of a new

incinerator for infectious waste may allow the discharge

into the atmosphere of any gases which contain hydrogen
chloride in excess of twenty-five parts per million
corrected to seven percent oxygen (dry volume basis) or in
excess of ten percent of the potential hydrogen chloride
emissions (ninety percent reduction) by weight or volume,
whichever is less stringent.

Carbon monoxide. No owner or operator of a new

incinerator for infectious waste may allow the discharge
into the atmosphere of carbon monoxide in excess of one
hundred parts per million corrected to seven percent
oxygen (dry volume basis) over any one-hour period.

Furans and dioxins. No owner or operator of a new

incinerator for infectious waste may allow the discharge
into the atmosphere of dioxin or furan emissions that
exceed sixty grains per billion dry standard cubic feet,
corrected to seven percent oxygen, as measured by EPA
reference method 23. The department may require a more
stringent emission limitation based on factors such as
facility design, stack height, waste charging rate, waste
characteristics, or site circumstances.

Other air contaminants. The department may establish

emission 1imits for other air contaminants which may be
emitted from the incinerator in accordance with section
33-15-02-04.

Waste charging.

(1) The waste charging system of a new incinerator must
be designed to prevent disruption of the combustion
process as waste is charged.

(2) The waste charging system of a new incinerator for
infectious waste must include an interlock preventing
or automatically stopping any charging if the
temperature in the secondary combustion chamber or
zone drops below one thousand eight hundred degrees
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g. Moni

Fahrenheit [982 degrees Celsius] for any continuous
fifteen-minute period.

toring.

(1)

An owner or operator of a new incinerator for

(2)

infectious waste shall install, calibrate, operate,
and maintain instruments for continuously monitoring
and recording the operating parameters for carbon
monoxide and for temperature of gases exiting the
secondary combustion chamber or zone. Flames from
burners must not impinge upon the sensors.

The department may periodically require an audit of

(3)

monitoring instruments to ensure the proper function
of the instruments and compliance with the
performance standards of this section.

When requested by the department, the owner or

operator of an incinerator for infectious waste shall
provide summaries of the continuous emission and
operating data.

h. Performance testing.

(1)

An owner or operator of a new incinerator for

(2)

infectious waste shall conduct performance tests
showing compliance with the requirements of this
article, with permit conditions and with
subdivision b of subsection 3 and subdivisions a
through g of this subsection within one hundred
eighty days of initial startup or within sixty days
of reaching maximum capacity, whichever comes first.
The performance tests must be conducted in accordance
with protocol established by this article or by the
department. The owner or operator must give the
department at least thirty days' written notice prior
to performance testing, and safe, adequate testing
facilities must be provided.

The department may require subsequent performance

tests, in order to demonstrate compliance with
emission standards and other requirements, as
provided by paragraph 1, to be conducted by the owner
or operator of a new or upgraded existing incinerator
for infectious waste.

History: Effective August 1, 1995.

General Authority:
Law Implemented:

NDCC 23-25-03
NDCC 23-25-04, 23-25-04.1

33-15-05-03.2. Refuse incinerators.

69



Applicability.

a.

The owner or operator of an incinerator of any design

capacity for refuse, except trash and refuse derived fuel,
must comply with 40 CFR part 60, subpart Ea, which is
incorporated by reference in chapter 33-15-12.

Beginning August 1, 1996, no owner or operator of an

incinerator for refuse may incinerate materials of any
type or form which are recyclable, unless the owner
demonstrates to the department that recycling for a waste
material is not reasonably available. Documents subject
to state or federal privacy requlations may be incinerated
when no other acceptable method of disposal is reasonably
available.

Beginning August 1, 1997, each existing incinerator for

trash must meet the same standards as a new incinerator
for trash.

As used in this section, "new incinerator" means an

incinerator, the construction for which has not been
approved by the department prior to August 1, 1995.

Existing trash incinerators. This subsection applies to an

owner or operator of an incinerator for trash of any design

capacity existing on August 1, 1995.

a.

Prohibited waste. No infectious waste, radioactive waste,

hazardous waste, special waste, industrial waste, or any
other solid waste may be burned in an incinerator designed
for trash unless the incinerator's performance, design,
and operating standards for those solid wastes are also
met.

Operator training. The owner or operator of an

incinerator for trash shall provide both written and oral
instructions for each operator in the proper operation of
the incinerator.

Recordkeeping and reporting.

(1) The owner or operator of an incinerator for trash
shall keep a log indicating the dates and approximate
quantities of waste received from an onsite source,
and from each offsite source, including the
transporter. The 1log shall be kept and maintained
for a minimum period of three years from the date
waste is received.

(2) An owner or operator of an incinerator for trash
shall record in the Jlog any operational error or
failure of one-hour or more duration of combustion
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equipment, emission control equipment, waste charging
equipment, or monitoring equipment.

(3) When requested by the department, the owner or
operator of an incinerator for trash shall provide a
summary of the daily burning and hours of operation.

Malfunctions. An owner or operator of an incinerator for

trash shall immediately halt all waste charging of an
incinerator when a malfunction of combustion equipment,
emission control equipment, monitoring equipment, or waste
charging equipment occurs. Waste charging may not resume
until the malfunction has been corrected or the department
approves the operation of the incinerator while the
malfunction is occurring.

New trash incinerators. In addition to subsection 2, this

subsection applies to an owner or operator of a new

incinerator for trash.

a.

Design. Each new incinerator for trash must be equipped

with a primary combustion chamber or zone which provides
complete combustion of solid waste and a secondary
combustion chamber or zone which provides turbulent
mixing. Auxiliary fuel burners are required in all
chambers. The department may approve an alternate design
provided the design achieves the performance requirements
of this section.

Opacity. No owner or operator of a new incinerator for

trash may allow to be discharged into the atmosphere any
air contaminant which exhibits an opacity greater than ten
percent except that a maximum of twenty percent opacity is
permissible for not more than one 6-minute period per
hour.

Operating temperature. Each new incinerator for trash

shall maintain the flue gas temperature in the secondary
combustion chamber or zone at one thousand five hundred
degrees Fahrenheit [815 degrees Celsius| or greater for a
minimum of one-half-second retention time.

Monitoring. Each new incinerator for trash shall be

equipped with a continuous temperature monitor, with
readout, to monitor the temperature of the gases exiting
the secondary combustion chamber or zone.

Stack height. Each new incinerator for trash shall he

equipped with a stack for the discharge of flue gases of
sufficient height to prevent ambient concentrations of air
contaminants greater than allowed by chapter 33-15-02.
The minimum stack height is forty feet [12.2 meters]
unless it is demonstrated that a stack height less than
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History:

forty feet [12.2 meters] will meet the standards of
chapter 33-15-02. The department may require taller
stacks when it 1is necessary to meet the standards of
chapter 33-15-02.

f. Waste charging.

(1) The waste charging system for a new incinerator for
trash must be designed to prevent disruption of the
combustion process as waste is charged.

(2) The waste charging system must be designed to prevent
overcharging to assure complete combustion. No owner
or operator may cause an incinerator for trash to
operate at a load greater than one hundred percent of
design capacity.

Effective August 1, 1995.

General Authority: NDCC 23-25-03
Law Implemented: NDCC 23-25-04, 23-25-04.1

33-15-05-03.3. Other waste incinerators.

1e

Salvage incinerators. The owner or operator of a new

incinerator for salvage of materials of any design capacity
shall comply with standards of subsections 2 and 3 of section
33-15-05-03.1. No industrial waste, radioactive waste,
hazardous waste, or infectious waste may be burned in a
salvage incinerator, unless specifically approved by the
department. The department may impose one or more of the
requirements of subsection 4 of section 33-15-05-03.1 on the
owner or operator of a new incinerator for salvage of
materials based on factors such as waste charging rate,
quantity or type of emissions, material being salvaged, or
site circumstances.

Air curtain destructors. The department may require

construction, operational, and recordkeeping standards and
procedures for air curtain destructors based upon factors such
as characteristics and quantities of materials to be destroyed
by burning and site Tocation.

Industrial waste and special waste incinerators. The

department may require construction, operational, emission,
monitoring, recordkeeping, and reporting standards and
procedures for incinerators of industrial waste based upon
factors such as characteristics and quantities of the
industrial waste and site location.

Crematoriums.
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History:

No owner or operator of combustion units operated as a

human or animal crematorium or in an animal farm operation
for animal disposal may burn any other type or form of
materials or solid waste unless specifically approved by
the department.

No owner or operator of a crematorium may allow to be

discharged into the atmosphere any air contaminant, which
exhibits an opacity greater than ten percent except that a
maximum of twenty percent is permissible for not more than
one 6-minute period per hour.

A crematorium constructed and operated after August 1,

1995, must be equipped with two or more chambers and with
auxiliary fuel burners, designed to assure a temperature
in a secondary chamber of at Jleast one thousand eight
hundred degrees Fahrenheit [982 degrees Celsius| for a
minimum of one-second retention time.

Monitoring. Each new crematorium must be equipped with a

continuous temperature monitor, with readout, to monitor
the temperature of the gases exiting the secondary
combustion chamber or zone.

General. The department may establish additional

construction, operational, emission, monitoring,
recordkeeping, and reporting standards and procedures for
crematoriums based upon factors such as quantities of
material charged, emissions, and site location.

Effective August 1, 1995.

General Authority: NDCC 23-25-03
Law Implemented: NDCC 23-25-04, 23-25-04.1
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CHAPTER 33-15-13

33-15-13-01.1. Scope. The subparts and appendices of title 40,
Code of Federal Regulations, part 61, as they exist on May July 1, 1994,
which are listed under section 33-15-13-01.2 are incorporated into this
chapter by reference. Any changes to the emission standard are listed
below the title of the standard.

History:

Effective June 1, 1992; amended effective March 1, 1994;

December 1, 1994; August 1, 1995.
General Authority: NDCC 23-25-03
Law Implemented: NDCC 23-25-03

33-15-13-01.2. Emission standards.

Subpart A - General provisions.

*61.02 - The definition of administrator is deleted and
replaced with the following:

Administrator means the department except for those duties
that cannot be delegated by the United States environmental
protection agency. For those duties that cannot be delegated,
administrator means the department and the administrator of
the United States environmental protection agency.

The following definition is added:

"Waiver of compliance" means a permit to operate with a
compliance schedule.

*Sections 61.07 and 61.08 are deleted in their entirety and
replaced with the following:

Application for permit to construct. The owner or operator of
any new source to which a standard prescribed under these
subparts is applicable, prior to the date on which
construction or modification is planned to commence, shall
apply for and receive a permit to construct as provided in
section 33-15-14-02. For those sources on which construction
or modification has commenced and initial startup has not
occurred prior to the effective date of a standard of this
chapter, the owner or operator shall apply for a permit to
construct within thirty days after the effective date of the
standard.

Neither the submission of an application for a permit to

construct nor the administrator's approval of construction or
modification shall:
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(1) Relieve an owner or operator of legal responsibility for
compliance with any applicable provisions of this chapter
or of any other applicable federal, state, or local
requirement; or

(2) Prevent the administrator from implementing or enforcing
this chapter or taking any other action under this
article.

*61.09(b) is deleted in its entirety.

*61.11(f) is deleted in its entirety and replaced with the
following:

(f) The granting of a permit under this section does not
abrogate the department's authority wunder section
33-15-01-06 and subsection 9 of section 33-15-14-02, and
subsection 6 of section 33-15-14-03.

*61.16 is deleted in its entirety and replaced with the
following:

Availability of information.

a. Emission data provided to, or otherwise obtained by, the
department in accordance with the provisions of this
chapter must be available to the public.

b. Any records, reports, or information, other than emission
data, provided to, or otherwise obtained by, the
department 1in accordance with the provisions of this
chapter must be available to the public, except that upon
a showing satisfactory to the department by any person
that such records, reports, or information, or particular
part thereof (other than emission data), if made public,
would divulge methods or processes entitled to protection
as trade secrets of such person, the department will
consider such records, reports, or information, or
particular part thereof, confidential in accordance with
the purposes of section 1905 of title 18 of the United
States Code, except that such records, reports, or
information, or particular part thereof, may be disclosed
to other officers, employees, or authorized
representatives of the state and federal government
concerned with carrying out the provisions of North Dakota
Century Code chapter 23-25 or when relevant in any
proceeding under North Dakota Century Code chapter 23-25.

*61.17 is deleted in its entirety.

Subpart C - National emission standard for beryllium.
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Subpart D - National emission standard for beryllium rocket motor
firing.

Subpart E - National emission standard for mercury.

Subpart F - National emission standard for vinyl chloride.

Subpart G - [Reserved]

Subpart I - National emission standards for radionuclide emissions

from facilities licensed by the nuclear regulatory commission and
federal facilities not covered by subpart H.

Subpart J - National emission standard for equipment leaks
(fugitive emission sources) of benzene.

Subpart L - National emission standard for benzene emissions from
coke byproduct recovery plants.

Subpart N - National emission standard for Jinorganic arsenic
emissions from glass manufacturing plants.

Subpart 0 - National emission standard for inorganic arsenic
emissions from primary copper smelters.

Subpart P - National emission standard for inorganic arsenic
emissions from arsenic trioxide and metallic arsenic production
facilities.

Subpart S - [Reserved]

Subpart U - [Reserved]

Subpart V - National emission standard for equipment Tleaks
(fugitive emission sources).

Subpart Y - National emission standard for benzene emissions from
benzene storage vessels.

Subpart BB - National emission standard for benzene emissions from
benzene transfer operations.

Subpart FF - National emission standard for benzene waste
operations.
Appendix A - National emission standards for hazardous aijr

pollutants, compliance status information.
Appendix B - Test methods.

Appendix C - Quality assurance procedures.
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History: Effective June 1, 1992; amended effective March 1, 1994;

August 1, 1995.
General Authority: NDCC 23-25-03;-23-25-84

Law Implemented: NDCC 23-25-03;-23-25-84
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CHAPTER 33-15-14

33-15-14-01. Designated air contaminant sources. Pursuant to
subsection 1 of North Dakota Century Code section 23-25-04, stationary
sources within the following source categories are designated as air
contaminant sources capable of causing or contributing to air pollution,
either directly or indirectly.
1. The following chemical process facilities:

a. Adipic acid.

b. Ammonia.

c. Ammonium nitrate.

d. Carbon black.

e. Charcoal.

f. Chlorine.

g. Chlor-alkali manufacturing.

h. Detergent and soap.

i. Explosives (trinitrotoluene and nitroce]lu]ose).

j. Hydrochloric acid.

k. Hydrofluoric acid.

1. Nitric acid.

m. Paint and varnish manufacturing.

n. Phosphoric acid.

0. Phthalic anhydride.

p. Plastics manufacturing.

g. Printing ink manufacturing.

r. Sodium carbonate.

s. Sulfur production and recovery.

t. Sulfuric acid.

u. Synthetic fibers.
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aa.

The

The

Synthetic rubber.

Terephthalic acid.

Alcohol.

Cresylic acids.

Phenol.

Polymer manufacturing and coating operations.
following food and agricultural facilities:
Agricultural drying and dehydrating operations.
Ammonium nitrate.

Cheese whey drying and processing.

Coffee roasting.

Cotton ginning.

Feed, grain, and seed handling and processing.
Fermentation processes.

Fertilizers.

Fishmeal processing.

Meat smokehouses.

Orchard heaters.

Potato processing.

Rendering plants.

Starch manufacturing.

Sugarbeet processing.

following metallurgical facilities:

Primary metals facilities:

(1) Aluminum ore reduction.

(2) Copper smelters.

(3) Ferroalloy production.
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(4) Iron and steel mills.

(5) Lead smelters.

(6) Metallurgical coke manufacturing.
(7) Zinc.

b. Secondary metals facilities:

(1) Aluminum operations.

(2) Brass and bronze smelting.

(3) Ferroalloys.

(4) Ferrous foundries.
(5) Gray iron foundries.
(6) Lead smelting.

(7) Magnesium smelting.
(8) Nonferrous foundries.
(9) Steel foundries.

(18) Zinc processes.

c. Electrolytic plating operations.

The following mineral products facilities:

a. Asphalt roofing.

b. Asphaltic concrete plants.

c. Bricks and related clay refractories.

d. Calcium carbide.

e. Ceramic and clay processes.
f. Clay and fly ash sintering.
g. Coal cleaning.

h. Coal drying.

i. Coal mining.

j. Coal handling and processing.
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Concrete batching.

Fiberglass manufacturing.

Frit manufacturing.

Glass manufacturing.

Gypsum manufacturing.

Leonardite mining, drying, and processing.

Lime manufacturing.

Mineral wool manufacturing.

Paperboard manufacturing.

Perlite manufacturing.

Phosphate rock preparation.

Portland cement manufacturing, bulk handling, and storage.
Rock, stone, gravel, and sand quarrying and processing.
Uranium mining, milling, and enrichment.

Calciners and dryers.

following energy and fuel facilities:

Coal gasification.

Coal ligquefaction.

Crude o0il and natural gas production.

Fossil fuel steam electric plants.

Fuel conversion plants.

Natural gas processing.

Petroleum refining and petrochemical operations.
Petroleum storage (storage tanks and bulk terminals).
following wood processing facilities:

Plywood veneer and layout operations.

Pulpboard manufacturing.
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c. Wood pulping.
d. Sawmills.
e. Wood products manufacturing.

The following gaseeus;-1iguid;-and-se}id-waste-dispesal waste
management units or facilities:

a. Afterburners.

b. Automobile body incineratofs.

c. Conical burners.

d. Flares.

e. Gaseous and liquid organic compounds incinerators.
f. Industrial waste incinerators.

g. Open burning.

h. Open pit incinerators.

i. Pathelegieal Infectious waste incinerators.
Jj. Refuse incinerators.

k. Serap-metal-salvage Salvage incinerators.
1. Sewage sludge incinerators.

m. Wood waste incinerators.

n. Municipal waste combustors.

The following miscellaneous facilities:

a. Drycleaning and laundry operations.

b. Fuel burning equipment.

c. Internal combustion engines.

d. Surface coating operations.

e. Wastewater treatment plants.

f. Water cooling towers and water cooling ponds.

g. Stationary gas turbines.
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10.

11.

12.

13.

14.

15,

History:

1995.

h. Lead acid battery manufacturing.
i. Hydrocarbon contaminated soil remediation projects.

Any category of sources to which a federal standard of
performance applies [40 CFR 60].

Any source which emits a contaminant subject to a national
emission standard for hazardous air pollutants [40 CFR 61].

Any source which is subject to review under federal prevention
of significant deterioration of air quality regulations
[40 CFR 51.166].

Any source which 1is determined by the department to have an
emission which affects state ambient air quality standards or
the other provisions of chapter 33-15-02.

Any source subject to title V permitting requirements in
section 33-15-14-06.

Any source to which a national emission standard for hazardous
air pollutants for source categories [40 CFR 63] would apply.

Other sources subject to a standard or requirement under the
Federal Clean Air Act as amended.

Amended effective October 1, 1987; March 1, 1994; August 1,

General Authority: NDCC 23-25-03, 23-25-04, 23-25-04.1, 28-32-01
Law Implemented: NDCC 23-25-04, 23-25-04.1

33-15-14-02. Permit to construct.

s

Permit to construct required. No construction, installation,
or establishment of a new stationary source within a source
category designated in section 33-15-14-01 may be commenced
unless the owner or operator thereof shall file an application
for, and receive, a permit to construct in accordance with
this chapter. This requirement shall also apply to any source
for which a federal standard of performance has been
promulgated prior to such filing of an application for a
permit to construct. A list of sources for which a federal
standard has been promulgated, and the standards which apply
to such sources, must be available at the department's
offices.

The initiation of activities that are exempt from the
definition of construction, installation, or establishment in
section 33-15-14-01.1, prior to obtaining a permit to
construct, are at the owner's or operator's own risk. These
activities have no impact on the department's decision to

83



issue a permit to construct. The initiation or completion of
such activities conveys no rights to a permit to construct
under this section.

Application for permit to construct.

a. Application for a permit to construct a new installation
or source must be made by the owner or operator thereof on
forms furnished by the department.

b. A separate application is required for each new
installation or source subject to this chapter.

c. Each application must be signed by the applicant, which
signature shall constitute an agreement that the applicant
will assume responsibility for the construction or
operation of the new installation or source in accordance
with this article and will notify the department, in
writing, of the startup of operation of such source.

Alterations to source.

a. The addition to or enlargement of or replacement of or
alteration in any stationary source, already existing,
which is undertaken pursuant to an approved compliance
schedule for the reduction of emissions therefrom, shall
be exempt from the requirements of this section.

b. Any physical change in, or change in the method of
operation of, a stationary source already existing which
increases or may increase the emission rate or increase
the ambient concentration by an amount greater than that
specified in subdivision a of subsection 5 of section
33-15-14-02 of any pollutant for which an ambient air
quality standard has been promulgated under this article
or which results in the emission of any such pollutant not
previously emitted must be considered to be construction,
installation, or establishment of a new source, except
that:

(1) Routine maintenance, repair, and replacement may not
be considered a physical change.

(2) The following may not be considered a change in the
method of operation:

(a) An increase in the production rate, if such
increase does not exceed the operating design
capacity of the source and it is not Timited by
a permit condition.

(b) An increase in the hours of operation if it is
not limited by a permit condition.
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(c) Changes from one operating scenario to another
provided the alternative operating scenarios are
identified and approved in a permit to operate.

(d) Trading of emissions within a facility provided:

[1] These trades have been identified and
approved in a permit to operate; and

[2] The total facility emissions do not exceed
the facility emissions cap established in
the permit to operate.

(e) Trading and utilizing acid rain allowances
provided compliance is maintained with all other
applicable requirements.

Submission of plans - Deficiencies in application. As part of
an application for a permit to construct, the department may
require the submission of plans, specifications, siting
information, emission information, descriptions and drawings
showing the design of the installation or source, the manner
in which it will be operated and controlled, the emissions
expected from it, and the effects on ambient air quality. Any
additional information, plans, specifications, evidence, or
documentation that the department may require must be
furnished upon request. Within twenty days of the receipt of
the application, the department shall advise the owner or
operator of the proposed source of any deficiencies in the
application. In the event of a deficiency, the date of
receipt of the application is the date upon which all
requested information is received.

a. Determination of the effects on ambient air quality as may
be required under this section must be based on the
applicable requirements specified in the "Guideline on Air
Quality Models (Revised)" (United States environmental
protection agency, office of air quality planning and
standards, Research Triangle Park, North Carolina 27711)
as supplemented by the "North Dakota Guideline for Air
Quality Modeling Analyses" (North Dakota state department
of health and consolidated Tlaboratories, division of
environmental engineering). These documents are
incorporated by reference.

b. Where an air quality impact model specified in the
documents incorporated by reference in subdivision a is
inappropriate, the model may be modified or another model
substituted provided:

(1) Any modified or nonguideline model must be subject to

notice and opportunity for public comment under
subsection 6.
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(2) The applicant must provide to the department adequate
information to evaluate the applicability of the
modified or nonguideline model. Such information
must include, but is not Tlimited to, methods 1like
those outlined in the "Interim Procedures for
Evaluating Air Quality Models (Revised)" (United
States environmental protection agency, office of air
quality planning and standards, Research Triangle
Park, North Carolina 27711).

(3) Written approval from the department must be obtained
for any modification or substitution.

(4) Written approval from the United States environmental
protection agency must be obtained for any
modification or substitution prior to the granting of
a permit under this chapter.

Review of application - Standard for granting permits to
construct. The department shall review any plans,
specifications, and other information submitted in application
for a permit to construct and from such review shall, within
thirty days of the receipt of the completed application, make
the following preliminary determinations:

a. Whether the proposed project will be in accord with this
article, including whether the operation of any new
stationary source at the proposed location will cause or
contribute to a violation of any applicable ambient air
quality standard. A new stationary source will be
considered to cause or contribute to a violation of an
ambient air quality standard when such source would, at a
minimum, exceed the following significance levels at any
locality that does not or would not meet the applicable
ambient standard:

Contaminant Averaging Time (hours)
Annual 24 8 3 1
(ug/m3)  (ug/m3)  (ug/m?) (ug/m3) (ug/m?)
S0, 1.0 5 25 25
PM1g 1.0 5
NO; 1.0 25
co 500 2000

b. Whether the proposed project will provide all known
available and reasonable methods of emission control.
Whenever a standard of performance is applicable to the
source, compliance with this criterion will require
provision for emission control which will, at least,
satisfy such standards.
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Public participation - Final action on application. This
subsection shall apply only to those affected facilities
designated under chapter 33-15-13, those that will be required
to obtain a permit to operate under section 33-15-14-06, for
sources which the department has determined to have a major
impact on air quality, those for which a request for a public
comment period has been received from the public, sources for
which a significant degree of public interest exists regarding
air quality issues, or those sources which desire a federally
enforceable permit which limits their potential to emit. The
department shall:

a. Within ninety days of receipt of a complete application,
make a preliminary determination concerning issuance of a
permit to construct.

b. Within ninety days of the receipt of the complete
application, make available in at least one Tlocation in
the county or counties in which the proposed project is to
be located, a copy of its preliminary determinations and
copies of or a summary of the information considered in
making such preliminary determinations.

c. Publish notice to the public by prominent advertisement,
within ninety days of the receipt of the complete
application, in the region affected, of the opportunity
for written comment on the preliminary determinations.
The public notice must include the proposed location of
the source.

d. Within ninety days of the receipt of the complete
application, deliver a copy of the notice to the applicant
and to officials and agencies having cognizance over the
locations where the source will be situated as follows:
The chief executive of the city and county; any
comprehensive regional land use planning agency; and any
state, federal 1land manager, or Indian governing body
whose lands will be significantly affected by the source's
emissions.

e. Within ninety days of receipt of a complete application,
provide a copy of the proposed permit and all information
considered in the development of the permit and the public
notice to the regional administrator of the United States
environmental protection agency.

f. Allow thirty days for public comment.

g. Consider all public comments properly received, in making
the final decision on the application.

h. Allow the applicant to submit written responses to public
comments received by the department. The applicant's
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responses must be submitted to the department within
twenty days of the close of the public comment period.

i. Take final action on the application within thirty days of
the applicant's response to the public comments.

j. Provide a copy of the final permit, if issued, to the
applicant, the regional administrator of the United States
environmental protection agency and anyone who reguests a

copy.

For those sources subject to the requirements of chapter
33-15-15, the public participation procedures under
subsection 5 of section 33-15-15-01 shall be followed.

Denial of permit to construct. If, after review of all
information received, including public comment with respect to
any proposed project, the department makes the determination
of any one of subdivision a or b of subsection 5 in the
negative, it shall deny the permit and notify the applicant,
in writing, of the denial to issue a permit to construct.

If a permit to construct is denied, the construction,
installation, or establishment of the new stationary source
shall be unlawful. No permit to construct or modify may be
granted if such construction, or modification, or
installation, will result in a violation of this article.

Issuance of permit to construct. If, after review of all
information received, including public comment with respect to
any proposed project, the department makes the determination
of subdivision a or b of subsection 5 in the affirmative, the
department shall issue a permit to construct. The permit may
provide for conditions of operation as provided in
subsection 9.

Permit to construct - Conditions. The department may impose
any reasonable conditions upon a permit to construct,
including conditions concerning:

a. Sampling, testing, and monitoring of the facilities or the
ambient air or both.

b. Trial operation and performance testing.

c. Prevention and abatement of nuisance conditions caused by
operation of the facility.

d. Recordkeeping and reporting.

e. Compliance with applicable rules and regulations in
accordance with a compliance schedule.
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10.

il.

12,

f. Limitation on hours of operation, production rate,
processing rate, or fuel usage when necessary to assure
compliance with this article.

The violation of any conditions so imposed may result in
revocation or suspension of the permit or other appropriate
enforcement action.

Scope.

a. The issuance of a permit to construct for any source does
not affect the responsibility of an owner or operator to
comply with applicable portions of a control strategy
affecting the source.

b. A permit to construct shall become invalid if construction
is not commenced within eighteen months after receipt of
such permit, if construction is discontinued for a period
of eighteen months or more; or if construction is not
completed within a reasonable time. The department may
extend the eighteen-month period upon a satisfactory
showing that an extension is justified. This provision
does not apply to the time period between construction of
the approved phases of a phased construction project; each
phase must commence construction within eighteen months of
the projected and approved commencement date. In cases of
major construction projects involving long lead times and
substantial financial commitments, the department may
provide by a condition to the permit a time period greater
than eighteen months when such time extension is supported
by sufficient documentation by the applicant.

Transfer of permit to construct. To ensure the responsible
owners or operators, or both, are identified, the holder of a
permit to construct may not transfer such permit without prior
approval of the department.

Permit--to-eonstruct-fees---ARy-€onstruetion;-instatlatiens-or
establishment-ef-a-new-statienary-sedree-requiring-a-permit-te
€EORSEFHEE--HREer-subsections-1-and-3-ef-seetion-33-15-14-02-3s
regquired-te-pay-a-permit-te-construct--application--preeessing
fee--te--the--Nerth--Baketa--state--department--ef--heatth-and
eenselidated-laberateries:--A-nenrefundable-filing-fee-ef--one
hunrdred-fifty-dellars-plus-an-applicatien-precessing-fee-based
eR-actHal-preeessing-eests;-ineluding-computer-data-precessing
€ests;--inedrred-by-the-department-for-atl-seurees-which-weuld
invelve-a-majer-anatysis-the-cost-of-which--wouid--exeeed--ene
Rurdred--fifty--dollars;-as-determined-by-the-department---The
apptieant-is-subjeet--to--the--preeessing--fee--regardiess--of
whether-a-permit-to-construet-1s5-issued---The-fee-must-be-paid
en-the-fellewing-basiss
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13.

az--fhe--filing--fee--of--one--hundred--fifty--dettars-must-be
submitted-with-the-permit-applications

Bz--A-record-of-all-permit-to-construct-application-precessing
€85ts-iREHFred-must-be-maintained-by-the-department-

€:--Upen--reguest;--the--department;--in-consuttation-with-the
appticant;-witl-prepare-an-estimate-ef-the-preecessing--fee
and---the--Bi11}ing--sehedule--that--will--be--utitized--in
precessing-the-apptications---1f-the-applicant-cheeses;-the
appltieant--may--withdraw--the--appliication--at--this-peint
witheut-paying-any-precessing-feess

d:--After--final--determinations--en-the-apptication-have-been
made;-a-finat-statement-witl--be--sent--te--the--applicant
€eentaining--the-remaining-actual-precessing-costs-ineurred
by-the-department:

e:--ARy--sedree--that--inttiates--eperatieon--under-a-permit-te
€onstruet-prior--te--reeeiving--a--permit--to--operate--is
subject--to--the--fees--eut}ined-in-seetion-33-15-14-03-9r
33-15-14-06;5-whichever-is-apptieable: [Reserved]

Exemptions. A permit to construct is not required for the
following stationary sources provided there is no federal
requirement for a permit or approval for construction or
operation and there is no applicable new source performance
standard, or national emission standard for hazardous air
pollutants.

a. Maintenance, structural changes, or minor repair of
process equipment, fuel burning equipment, control
equipment, or incinerators which do not change capacity of
such process equipment, fuel burning equipment, control
equipment, or incinerators and which do not involve any
change in the quality, nature, or quantity of emissions
therefrom.

b. Fossil fuel burning equipment, other than smokehouse
generators, which meet all of the following criteria:

(1) The aggregate heat input per unit does not exceed ten
million British thermal units per hour.

(2) The total aggregate heat input from all equipment
does not exceed ten million British thermal units per
hour.

(3) The actual emissions, as defined in chapter 33-15-15,
from all equipment do not exceed twenty-five tons
[22.67 metric tons] per year of any air contaminant
and the potential to emit any air contaminant for
which an ambient air quality standard has been
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promulgated in chapter 33-15-02 is less than one
hundred tons [90.68 metric tons] per year.

Any single internal combustion engine with less than five
hundred brake horsepower, or multiple engines with a
combined brake horsepower rating less than five hundred
brake horsepower.

Bench scale Tlaboratory equipment used exclusively for
chemical or physical analysis or experimentation.

Portable brazing, soldering, or welding equipment.
The following equipment:

(1) Comfort air-conditioners or comfort ventilating
systems which are not designed and not intended to be
used to remove emissions generated by or released
from specific units or equipment.

(2) Wwater cooling towers and water cooling ponds unless
used for evaporative cooling of process water, or for
evaporative cooling of water from barometric jets or
barometric condensers or used in conjunction with an
installation requiring a permit.

(3) Equipment used exclusively for steam cleaning.

(4) Porcelain enameling furnaces or porcelain enameling
drying ovens.

(5) Unheated solvent dispensing containers or unheated
solvent rinsing containers of sixty gallons [227.12
liters] capacity or less.

(6) Equipment used for hydraulic or hydrostatic testing.

The following equipment or any exhaust system or collector
serving exclusively such equipment:

(1) Blast <cleaning equipment using a suspension of
abrasive in water.

(2) Bakery ovens where the products are edible and
intended for human consumption.

(3) Kilns for firing ceramic ware, heated exclusively by
gaseous fuels, singly or in combinations, and
electricity.

(4) Confection cookers where the products are edible and
intended for human consumption.
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(5)

(6)
(7)

(8)

(9)

(10)

(11)

Drop hammers or hydraulic presses for forging or
metalworking.

Diecasting machines.

Photographic process equipment through which an image
is reproduced upon material through the use of
sensitized radiant energy.

Equipment for drilling, carving, cutting, routing,
turning, sawing, planing, spindie sanding, or disc
sanding of wood or wood products, which is located
within a facility that does not vent to the outside
air.

Equipment for surface preparation of metals by use of
aqueous solutions, except for acid solutions.

Equipment for washing or drying products fabricated
from metal or glass; provided, that no volatile
organic materials are used in the process and that no
0il or solid fuel is burned.

Laundry dryers, extractors, or tumblers for fabrics
cleaned with only water solutions of bleach or
detergents.

Natural draft hoods or natural draft ventilators.

Containers, reservoirs, or tanks used exclusively for:

(1)

(2)

(3)

(4)
(5)

Dipping operations for coating objects with oils,
waxes, or greases, where no organic solvents are
used.

Dipping operations for applying coatings of natural
or synthetic resins which contain no organic
solvents.

Storage of butane, propane, or liquefied petroleum or
natural gas.

Storage of lubricating oils.
Storage of petroleum Tiquids except those containers,

reservoirs, or tanks subject to the requirements of
chapter 33-15-12.

Gaseous fuel-fired or electrically heated furnaces for
heat treating glass or metals, the use of which does not
involve molten materials.
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14.

Crucible furnaces, pot furnaces, or induction furnaces,
with a capacity of one thousand pounds [453.59 kilograms]
or less each, unless otherwise noted, in which no sweating
or distilling is conducted, nor any fluxing conducted
utilizing chloride, fluoride, or ammonium compounds, and
from which only the following metals are poured or in
which only the following metals are held in a molten
state:

(1) Aluminum or any alloy containing over fifty percent
aluminum; provided, that no gaseous chlorine
compounds, chlorine, aluminum chloride, or aluminum
fluoride are used.

(2) Magnesium or any alloy containing over fifty percent
magnesium.

(3) Lead or any alloy containing over fifty percent lead,
in a furnace with a capacity of five hundred fifty
pounds [249.48 kilograms] or less.

4) Tin or any alloy containing over fifty percent tin.

5) Zinc or any alloy containing over fifty percent zinc.

6) Copper.

Precious metals.

(
(
(
(7

)
)
Open burning activities within the scope of section
33-15-04-02.

Flares used to indicate some danger to the public.

Sources or alterations to a source which are of minor
significance as determined by the department.

0i1 and gas production facilities as defined in chapter
33-15-20 which are not a major source as defined in
subdivision n of subsection 1 of section 33-15-14-06.

Performance and emission testing.

a.

Emission tests or performance tests or both shall be
conducted by the owner or operator of a facility and data
reduced in accordance with the applicable procedure,
Timitations, standards, and test methods established by
this article. Such tests must be conducted under the
owner's or operator's permit to construct, and such permit
is subject to the faithful completion of the test in
accordance with this article.
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15.

16.

17.

18.

19.

b. All dates and periods of trial operation for the purpose
of performance or emission testing pursuant to a permit to
construct must be approved in advance by the department.
Trial operation shall cease if the department determines,
on the basis of the test results, that continued operation
will result 1in the violation of this article. Upon
completion of any test conducted under a permit to
construct, the department may order the cessation of the
operation of the tested equipment or facility until such
time as a permit to operate has been issued by the
department.

c. Upon review of the performance data resulting from any
test, the department may require the installation of such
additional control equipment as will bring the facility
into compliance with this article.

d. Nothing in this article may be construed to prevent the
department from conducting any test upon its own
initiative, or from requiring the owner or operator to
conduct any test at such time as the department may
determine.

Responsibility to comply.

a. Possession of a permit to construct does not relieve any
person of the responsibility to comply with this article.

b. The exemption of any stationary source from the
requirements of a permit to construct by reason of
inclusion in subsection 13 does not relieve the owner or
operator of such source of the responsibility to comply
with any other applicable portions of this article.

Portable sources. Sources which are designated to be portable
and which are not subject to the requirements of chapter
33-15-15 are exempt from requirements to obtain a permit to
construct. The owner or operator shall submit an application
for a permit to operate prior to initiating operations.

Registration of exempted stationary sources. The department
may require that the owner or operator of any stationary
source exempted under subsection 13 shall register the source
with the department within such time limits and on such forms
as the department may prescribe.

Extensions of time. The department may extend any of the time
periods specified in subsections 4, 5, and 6 of section
33-15-14-02 upon notification of the applicant by the
department.

Amendment of permits. The department may, when the public
interest requires or when necessary to ensure the accuracy of
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History:

the permit, modify any condition or information contained in
the permit to construct. Modification shall be made only upon
the department's own motion and the procedure shall, at a
minimum, conform to any requirements of federal and state law.
In the event that the modification would have a significant
impact as defined in chapter 33-15-15, the department shall
follow the procedures established in chapter 33-15-15. For
those of concern to the public, the department will provide:

a. Reasonable notice to the public, in the area to be
affected, of the opportunity for comment on the proposed
modification, and the opportunity for a public hearing,
upon request, as well as written public comment.

b. A minimum of a thirty-day period for written public
comment, with the opportunity for a public hearing during
that thirty-day period, upon request.

c. Consideration by the department of all comments received
in its order for modification.

The department may require the submission of such maps, plans,
specifications, emission information, and compliance schedules
as it deems necessary prior to the issuance of an amendment.
It is the intention of the department that this
subsection shall apply only in those instances allowed by
federal rules and regulations and only in those instances in
which the granting of a variance pursuant to section
33-15-01-06 and enforcement of existing permit conditions are
manifestly inappropriate.

Amended effective March 1, 1980; February 1, 1982; October 1,

1987; June 1, 1990; March 1, 1994; August 1, 1995.
General Authority: NDCC 23-25-03, 23-25-04, 23-25-04.1, 23-25-04.2
Law Implemented: NDCC 23-25-04, 23-25-04.1, 23-25-04.2

33-15-14-03. Minor source permit to operate.

1.

Permit to operate required.

a. Except as provided in subdivisions ¢ and d of this
subsection, no person may operate or cause the routine
operation of an installation or source designated in
section 33-15-14-01 without applying for and obtaining, in
accordance with this section, a permit to operate.
Application for a permit to operate a new installation or
source must be made at Teast thirty days prior to startup
of routine operation. Those sources that received a
permit to construct under section 33-15-14-02, need only
submit a thirty-day prior notice of proposed startup to
satisfy the requirement to apply for a permit to operate
under this subdivision.
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2.

No person may operate or cause the operation of an
installation or source in violation of any permit to
operate, any condition imposed upon a permit to operate or
in violation of this article.

Sources that are subject to the title V permitting
requirements of section 33-15-14-06 are exempt from the
requirements of this section except during the
transitional period from a minor source permit to operate
to a title V permit to operate. Existing sources shall
comply with all the requirements of this section, except
subsection 10 of section 33-15-14-03, until a title V
permit to operate is issued. Fees for sources that meet
the applicability requirements of section 33-15-14-06
shall be assessed based on subseetien-8--ef---seetien
33-15-14-06 section 33-15-23-04.

Sources that are exempt from the requirement to obtain a
permit to construct under subsection 13 of section
33-15-14-02 are exempt from this section.

Sources which are subject to the title V permitting
requirements in section 33-15-14-06 based solely on their
potential to emit, may apply for a federally enforceable
minor source permit to operate which would 1limit their
potential to emit to a level below the title V permit to
operate applicability threshold.

Permits which are issued under this section which do not
conform to the requirements of this section, including
public participation under subdivision a of subsection 5
of section 33-15-14-03, and the requirements of any United
States environmental protection agency regulations may be
deemed not federally enforceable by the United States
environmental protection agency.

General permits: The department may issue a general
permit covering numerous similar sources. Any general
permit shall comply with all requirements applicable to
other minor source permits to operate and shall identify
criteria by which sources may qualify for the general
permit. To sources that qualify, the department shall
grant the conditions and terms of the general permit.
Sources that would qualify for a general permit must apply
to the department for coverage under the terms of the
general permit or apply for an individual minor source
permit to operate. Without repeating the public
participation procedures under subsection 5 of section
33-15-14-03, the department may grant a source's request
for authorization to operate under a general permit.

Application for permit to operate.
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a. Application for a permit to operate must be made by the
owner or operator thereof on forms furnished by the
department.

b. Each application for a permit to operate must be
accompanied by such performance tests results,
information, and records as may be required by the
department to determine whether the requirements of this
article will be met. Such information may also be
required by the department at any time when the source is
being operated to determine compliance with this article.

c. Each application must be signed by the applicant, which
signature shall constitute an agreement that the applicant
will assume responsibility for the operation of the
installation or source in accordance with this article.

Standards for granting permits to operate. No permit to
operate may be granted unless the applicant shows to the
satisfaction of the department that the source is in
compliance with this article.

Performance testing. Before a permit to operate is granted,
the applicant, if required by the department, shall conduct
performance tests in accordance with methods and procedures
required by this article or methods and procedures approved by
the department. Such tests must be made at the expense of the
applicant. The department may monitor such tests and may also
conduct performance tests.

Action on applications.

a. Public participation: This subdivision is applicable to
only those sources which apply for a federally enforceable
minor source permit to operate which 1limits their
potential to emit an air contaminant. The department
shall:

(1) Wwithin ninety days of receipt of a complete
application:

(a) Make a preliminary determination concerning
issuance of the permit to operate.

(b) Make available in at least one location in the
county or counties in which the source is
located, a copy of the proposed permit and
copies of or a summary of the information
considered in developing the permit.

(¢) Publish notice to the public by prominent

advertisement, in the region affected, of the
opportunity for written comment on the proposed
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permit. The public notice must include the
proposed location of the source.

(d) Deliver a copy of the proposed permit and public
notice to the chief executive of the city and
county where the source is located; the regional
land use planning agency; and any state or
federal land manager, or Indian governing body
whose lands will be significantly affected by
the source's emissions.

(e) Provide a copy of the proposed permit, all
information considered in the development of the
permit and the public notice to the regional
administrator of the United States environmental
protection agency.

(2) Allow thirty days for public comment.

(3) Consider all public comments properly received, in
making the final decision on the application.

(4) Allow the applicant to submit written responses to
public comments received by the department. The
applicant's responses must be submitted to the
department within twenty days of the close of the
public comment period.

(5) Take final action on the application within thirty
days of the applicant's response to the public
comments.

(6) Provide a copy of the final permit, if issued, to the
applicant, the regional administrator of the United
States environmental protection agency and anyone who
requests a copy.

For those sources not subject to public participation
under subdivision a of this subsection, the department
shall act within thirty days after receipt of an
application for a permit to operate a new installation or
source, and within thirty days after receipt of an
application to operate an existing installation or source,
and shall notify the applicant, in writing, of the
approval, conditional approval, or denial of the
application.

The department shall set forth in any notice of denial the
reasons for denial. A denial must be without prejudice to
the applicant's right to a hearing before the department
or for filing a further application after revisions are
made to meet objections specified as reasons for the
denial.
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Permit to operate - Conditions. The department may impose any
reasonable conditions upon a permit to operate. All emission
Timitations, controls, and other requirements imposed by
conditions on the permit to operate must be at Tleast as
stringent as any applicable Timitation or requirement
contained in this article. Permit to operate conditions may
include:

a. Sampling, testing, and monitoring of the facilities or
ambient air or both.

b. Trial operation and performance testing.

c. Prevention and abatement of nuisance conditions caused by
operation of the facility.

d. Recordkeeping and reporting.

e. Compliance with applicable rules and regulations in
accordance with a compliance schedule.

f. Limits on the hours of operation of a source or its
processing rate, fuel usage or production rate when
necessary to assure compliance with this article.

Suspension or revocation of permit to operate.

a. The department may suspend or revoke a permit to operate
for violation of this article, violations of a permit
condition or failure to respond to a notice of violation
or any order issued pursuant to this article.

b. Suspension or revocation of a permit to operate shall
become final ten days after serving notice on the holder
of the permit.

c. A permit to operate which has been revoked pursuant to
this article must be surrendered forthwith to the
department.

d. No person may operate or cause the operation of an
installation or source if the department denies or revokes
a permit to operate.

Transfer of permit to operate. The holder of a permit to
operate may not transfer it without the prior approval of the
department.

Renewal of permit to operate.
a. Every permit to operate issued by the department after

February 9, 1976, shall become void upon the fifth
anniversary of its issuance. Applications for renewal of
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such permits must be submitted ninety days prior to such
anniversary date. The department shall approve or
disapprove such application within ninety days. If a
source submits a complete application for a permit renewal
at least ninety days prior to the expiration date, the
source's failure to have a minor source permit to operate
is not a violation of this section until the department
takes final action on the renewal application.

b. The department may amend permits issued prior to
February 9, 1976, so as to provide for voidance upon the
fifth anniversary of its issuance.

Miner-sedree-permit-to-eperate-feess
a:--The--ewner--or--operater-ef-each-iAstattation-subject-to-a

permit-issued--dnder--seetion--33-15-14-03--shati--pay--an
anRdal-permit-fee-based-on-the-fetlewing-tabies

€lassifi€atiOR----------m-m-cmcceeeeaaa ARRtal-Fee-{$}
BesigRated---==------cccemccmcccccceaaaa 368
Meriter-{ECEMS-or-AmBient-Site}------------- 6BB/EEMS-oF-site
Othep------cccmcmcmcccccccmccceccceeeeae 160
State---=---mecmecccececcne e )
EXeMpt-====c=ceccccccnncccmnncnncncccncnnaaaa- )

The--follewing--eriteria--are-used-te-e}assify-seurees-for
deteFminiRg-MiRBF-5eHFeEe-annual-feess

Besigrated:----A-sedree-that-is-desigrated-for-seheduled
inspecetiens-and-whese-aetual-emissiens-ef-any
air-contaminant-are-less-than-ere-hundred-tens
{96-68-metric-tens}-per-year-and-whese-total
aRAHa}-emmissiens-ef-atl-air-eontaminants-weudid
exceed-one-hundred-tons-{90-68-metrie-tons}
per-year-if-control-equipment-was-ret-eperateds

Meriters------- A-charge-in-additien-te-the-annuat-fee-fer-any
SeHFeEe-eperating-a-conRtiAHOHS-EMIS51OR-MORt tOF
system-{EEMS}-or-an-ambient-menitering-sites

Others---=-=--- As-desigrated-by-the-department:
States--------- Ary-state-ewned-instatlatiens
Exempts-------- As-desigrated-by-the-departments

b. The--fellewing--activities-conducted-bBy-the-department-are
Ret-ineluded-in-the-anndal-eests-and-witl--be--eharged--teo
affected-sedrees-based-en-the-aetdal-cests-ineurred-by-the
department:
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11+

f1}--6bservatien--ef--sedree--or-performance-specification
testing;-or-beth-

{1}--Bbservation--of--sedree--or-performance-specification
testing;-or-beths |

{2}--Audits--ef--sedrce--operated--ambient--aiF-meni tering
Retwerkss

AR--acceunting--of--the--actual--costs-inedrred-unrder-this

subdivisien-will-accompany-the-netice-of-the-anndat-permit
feex

€:--ARRHa}--emissieRs--are-derived-using-representative-sedree

test-data;-‘compitation-ef-air-peliution-emission--factors
{AP-42}"-pgr-other-reliable-datar

d:--Fhe--elassification--of--‘pther’--and--“exempt--shati--be

desigrated-by-the-department-en-a-ease-by-ease-basiss

e:--The-department-shall-send-a-retice;-identifying-the-ameunt

ef-the-anRuat-permit-fee;-to-the-owner-or-eperater-ef-each
affeeted--seurees---Fhe--fee--is--due--within--sixty--days
follewing-reeceipt-of-such-netiee: [Reserved]

Performance and emission testing.

a.

Emission tests or performance tests or both shall be
conducted by the owner or operator of a facility and data
reduced in accordance with the applicable procedure,
limitations, standards, and test methods established by
this article. Issuance of a minor source permit to
operate is subject to the faithful completion of the test
in accordance with this article.

A1l dates and periods of trial operation for the purpose
of performance or emission testing pursuant to a permit to
operate, must be approved in advance by the department.
Trial operation shall cease if the department determines,
on the basis of the test results, that continued operation
will result in the violation of this article. Upon
completion of any test conducted under a permit to
construct, the department may order the cessation of the
operation of the tested equipment or facility until such
time as a permit to operate has been issued by the
department.

Upon review of the performance data resulting from any
test, the department may require the installation of such
additional control equipment as will bring the facility
into compliance with this article.
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12,

13.

14.

15.

16.

d. Nothing in this article may be construed to prevent the
department from conducting any test upon its own
initiative, or from requiring the owner or operator to
conduct any test at such time as the department may
determine.

Responsibility to comply.

a. Possession of a minor source permit to operate does not
relieve any person of the responsibility to comply with
this article.

b. The exemption of any stationary source from the
requirements to obtain a minor source permit to operate
does not relieve the owner or operator of such source of
the responsibility to comply with any other applicable
portions of this article.

Portable sources. Sources which are designed to be portable
and which are operated at temporary jobsites across the state
may not be considered a new source by virtue of location
changes. One application for a permit to operate any portable
source may be filed in accordance with this chapter, and
subsequent applications are not required for each temporary
jobsite. The permit to operate issued by the department shall
be conditioned by such specific requirements as the department
deems appropriate to carry out the provisions of sections
33-15-01-07 and 33-15-01-15.

Registration of exempted stationary sources. The department
may require that the owner or operator of any stationary
source exempted from the requirement to obtain a minor source
permit to operate to register the source with the department
within such time Tlimits and on such forms as the department
may prescribe.

Extensions of time. The department may extend any of the time
periods specified in this section upon notification of the
applicant by the department.

Amendment of permits. When the public interest requires or
when necessary to ensure the accuracy of the permit, the
department may modify any condition or information contained
in a minor source permit to operate. Modification shall be
made only upon the department's own motion and the procedure
shall, at a minimum, conform to any requirements of federal
and state law. In the event that the modification would have
a significant impact as defined in chapter 33-15-15, the
department shall follow the procedures established in chapter
33-15-15. For those of concern to the public, or modify a
condition which 1imits the potential to emit of a source which
possesses a federally enforceable permit, the department will
provide:
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History:

a. Reasonable notice to the public, in the area to be
affected, of the opportunity for comment on the proposed
modification and the opportunity for a public hearing,
upon request, as well as written public comment.

b. A minimum of a thirty-day period for written public
comment with the opportunity for a public hearing during
that thirty-day period, upon request.

c. Consideration by the department of all comments received.

The department may require the submission of such maps, plans,
specifications, emission information, and compliance schedules
as it deems necessary prior to the issuance of an amendment.
It is the intention of the department that this subsection
shall apply only in those instances allowed by federal rules
and regulations and only in those instances in which the
granting of a variance pursuant to section 33-15-01-06 and
enforcement of existing permit conditions are manifestly
inappropriate.

Amended effective February 1, 1982; October 1, 1987; March 1,

1994; August 1, 1995.

General Authority: NDCC 23-25-03, 23-25-04.1, 23-25-04.2
Law Implemented: NDCC 23-25-03, 23-25-04.1, 23-25-04.2

33-15-14-06. Title V permit to operate.

1,

Definitions. For purposes of this section:

a. "Affected source" means any source that includes one or
more affected units.

b. "Affected state" means any state that is contiguous to
North Dakota whose air quality may be affected by a source
subject to a proposed title V permit, permit modification,
or permit renewal or which is within fifty miles [80.47
kilometers] of the permitted source.

c. "Affected unit" means a unit that is subject to any acid
rain emissions reduction requirement or acid rain
emissions limitation under title VI of the Federal Clean
Air Act.

d. "Applicable requirement" means all of the following as
they apply to emissions units at a source that is subject
to requirements of this section (including requirements
that have been promulgated or approved by the United
States environmental protection agency through rulemaking
at the time of issuance but have future-effective
compliance dates):
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(1)

(5)

(6)

(7)

(8)

(9)

(10)

(11)

(12)

Any standard or other requirement provided for in the
North Dakota state implementation plan approved or
promulgated by the United States environmental
protection agency through rulemaking under title I of
the Federal Clean Air Act that impiements the
relevant requirements of the Federal Clean Air Act,
including any revisions to that plan.

Any term or condition of any permit to construct
issued pursuant to this chapter.

Any standard or other requirement under section 111
including section 111(d) of the Federal Clean Air
Act.

Any standard or other requirement under section 112
of the Federal Clean Air Act including any
requirement concerning accident prevention under
section 112(r)(7) of the Federal Clean Air Act.

Any standard or other requirement of the acid rain
program under title IV of the Federal Clean Air Act.

Any  requirements established pursuant to
section 504(b) or section 114(a)(3) of the Federal
Clean Air Act.

Any standard or other requirement governing solid
waste incineration, under section 129 of the Federal
Clean Air Act.

Any standard or other requirement for consumer and
commercial products, under section 183(e) of the
Federal Clean Air Act.

Any standard or other requirement for tank vessels
under section 183(f) of the Federal Clean Air Act.

Any standard or other requirement of the program to
control air pollution from outer continental shelf
sources, under section 328 of the Federal Clean Air
Act.

Any standard or other requirement of the regulations
promulgated to protect stratospheric ozone under
title VI of the Federal Clean Air Act, unless the
administrator of the United States environmental
protection agency has determined that such
requirements need not be contained in a titleV
permit.

Any national ambient air quality standard or
increment or visibility requirement under part C of
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title I of the Federal Clean Air Act, but only as it
would apply to temporary sources permitted pursuant
to section 504(e) of the Federal Clean Air Act.

"Designated representative" means a responsible natural
person authorized by the owners and operators of an
affected source and of all affected units at the source,
as evidenced by a certificate of representation submitted
in accordance with subpart B of 40 CFR 72, to represent
and legally bind each owner and operator, as a matter of
federal law, in matters pertaining to the acid rain
program. Whenever the term "responsible official" is used
in this section, or in any other regulations implementing
title V of the Federal Clean Air Act, it shall be deemed
to refer to the "designated representative" with regard to
all matters under the acid rain program.

"Draft permit" means the version of a permit for which the
department offers public participation or affected state
review.

"Emergency" means any situation arising from sudden and
reasonably unforeseeable events beyond the control of the
source, including acts -of God, which situation requires
immediate corrective action to restore normal operation,
and that causes the source to exceed a technology-based
emission limitation under the title V permit to operate,
due to unavoidable increases in emissions attributable to
the emergency. An emergency shall not include
noncompliance to the extent caused by improperly designed
equipment, lack of preventative maintenance, careless or
improper operation, or operator error.

"Emissions allowable under the permit" means a federally
enforceable permit term or condition determined at
issuance to be required by an applicable requirement that
establishes an emissions 1limit (including a work practice
standard) or a federally enforceable emissions cap that
the source has assumed to avoid an applicable requirement
to which the source would otherwise be subject.

"Emissions unit" means any part or activity of a
stationary source that emits or has the potential to emit
any regulated air contaminant or any contaminant listed
under section 112(b) of the Federal Clean Air Act. This
term does not alter or affect the definition of unit for
purposes of title IV of the Federal Clean Air Act.

"Environmental protection agency" or the "administrator"

means the administrator of the United States environmental
protection agency or the administrator's designee.
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"Federal Clean Air Act" means the Federal Clean Air Act,
as amended [42 U.S.C. 7401 et seq.] or the regulations
promulgated thereunder, as they existed on May 1, 1993.

"Final permit" means the version of a title V permit
issued by the department that has completed all review
procedures required in this section.

"Fugitive emissions" are those emissions which could not
reasonably pass through a stack, chimney, vent, or other
functionally equivalent opening.

"General permit" means a title V permit to operate that
meets the requirements of subdivision d of subsection 5.

"Major source" means any stationary source (or any group
of stationary sources that are located on one or more
contiguous or adjacent properties, and are under common
control of the same person (or persons under common
control)) belonging to a single major industrial grouping
and that are described in paragraph 1 or 2. For the
purposes of defining "major source", a stationary source
or group of stationary sources shall be considered part of
a single industrial grouping if all of the contaminant
emitting activities at such source or group of sources on
contiguous or adjacent properties belong to the same major
group (i.e., all have the same two-digit code) as
described in the standard industrial classification
manual, 1987. s

(1) A major source under section 112 of the Federal Clean
Air Act, which is defined as:

(a) For contaminants other than radionuclides, any
stationary source or group of stationary sources
located within a contiguous area and under
common control that emits or has the potential
to emit, in the aggregate, ten tons [9.07 metric
tons] per year (tpy) or more of any hazardous
air contaminant which has been listed pursuant
to section 112(b) of the Federal Clean Air Act,
twenty-five tons [22.67 metric tons] per year or
more of any combination of such hazardous air
contaminants, or such Jlesser quantity as the
administrator of the United States environmental
protection agency may establish by rule.
Notwithstanding the preceding sentence,
emissions from any oil or gas exploration or
production well (with its associated equipment)
and emissions from any pipeline compressor pump
station shall not be aggregated with emissions
from other similar units, whether or not such
units are in a contiguous area or under common
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(2)

control, to determine whether such units or
stations are major sources.

(b) For radionuclides, "major source" shall have the
meaning specified by the administrator of the
United States environmental protection agency by
rule.

A major stationary source of air contaminants, that
directly emits or has the potential to emit, one
hundred tons [90.68 metric tons] per year or more of
any air contaminant (including any major source of
fugitive emissions of any such contaminant, as
determined by rule by the administrator of the United
States environmental protection agency). The
fugitive emissions of a stationary source shall not
be considered in determining whether it is a major
stationary source for the purposes of this section,
unless the source belongs to one of the following
categories of stationary source:

(a) Coal cleaning plants (with thermal dryers).

(b) Kraft pulp mills.

(c) Portland cement plants.

(d) Primary zinc smelters.

(e) Iron and steel mills.

(f) Primary aluminum ore reduction plants.

(g) Primary copper smelters.

(h) Municipal incinerators capable of charging more
than two hundred fifty tons [226.80 metric tons]
of refuse per day.

(i) Hydrofluoric, sulfuric, or nitric acid plants.

(j) Petroleum refineries.

(k) Lime plants.

(1) Phosphate rock processing plants.

(m) Coke oven batteries.

(n) Sulfur recovery plants.

(o) Carbon black plants (furnace process).
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(p) Primary lead smelters.

(q) Fuel conversion plants.

(r) Sintering plants.

(s) Secondary metal production plants.
(t) Chemical process plants.

(u) Fossil-fuel boilers (or combination thereof)
totaling more than two hundred fifty million
British thermal units per hour heat input.

(v) Petroleum storage and transfer units with a
total storage capacity exceeding three hundred
thousand barrels.

(w) Taconite ore processing plants.
(x) Glass fiber processing plants.
(y) Charcoal production plants.

(z) Fossil-fuel-fired steam electric plants of more
than two hundred fifty million British thermal
‘units per hour heat input.

(aa) A1l other stationary source categories regulated
by a standard promulgated under section 111 or
112 of the Federal Clean Air Act, but only with
respect to those air contaminants that have been
regulated for that category.

“Permit modification" means a revision to a title V permit
that meets the requirements of subdivisione of
subsection 6.

"Permit program costs" means all reasonable (direct and
indirect) costs required to develop and administer a
permit program, under this section (whether such costs are
incurred by the department or other state or Tlocal
agencies that do not issue permits directly, but that
support permit issuance or administration).

"Permit revision' means any permit modification or
administrative permit amendment.

"Potential to emit" means the maximum capacity of a
stationary source to emit any air contaminant under its
physical and operational design. Any physical or
operational limitation on the capacity of a source to emit
an ajr pollutant, including air pollution control
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equipment and restrictions on hours of operation or on the
type or amount of material combusted, stored, or
processed, shall be treated as part of its design if the
limitation is enforceable by the administrator of the
United States environmental protection agency and the
department.

t. "Proposed permit" means the version of a permit that the
department proposes to issue and forwards to the
administrator of the United States environmental
protection agency for review.

u. "Regulated air contaminant" means the following:
(1) Nitrogen oxides or any volatile organic compounds.

(2) Any contaminant for which a national ambient air
quality standard has been promulgated.

(3) Any contaminant that is subject to any standard
promulgated under section 111 of the Federal Clean
Air Act.

(4) Any class I or II substance subject to a standard
promulgated under or established by title VI of the
Federal Clean Air Act.

(5) Any contaminant subject to a standard promulgated
under section 112 or other requirements established
under section 112 of the Federal Clean Air Act,
including sections 112(g), (j), and (r) of the
Federal Clean Air Act, including the following:

(a) Any contaminant subject to requirements under
section 112(j) of the Federal Clean Air Act. If
the administrator fails to promulgate a standard
by the date established pursuant to
section 112(e) of the Federal Clean Air Act, any
contaminant for which a subject source would be
major shall be considered to be regulated on the
date eighteen months after the applicable date
established pursuant to section 112(e) of the
Federal Clean Air Act; and

(b) Any contaminant for which the requirements of
section 112(g) (2) of the Federal Clean Air Act
have been met, but only with respect to the
individual source subject to section 112(g)(2)
of the Federal Clean Air Act requirement.

v. "Regulated contaminant" for fee calculation, which is used

only for subsection 8, means any ‘"regulated air
contaminant" except the following:
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(1) Carbon monoxide.

(2) Any contaminant that is a regulated air contaminant
solely because it is a class I or II substance
subject to a standard promulgated under or
established by title VI of the Federal Clean Air Act.

(3) Any contaminant that is a regulated air contaminant
solely because it is subject to a standard or
regulation under section 112(r) of the Federal Clean
Air Act.

"Renewal" means the process by which a permit is reissued
at the end of its term.

"Responsible official" means one of the following:

(1) For a corporation: a president, secretary,
treasurer, or vice president of the corporation in
charge of a principal business function, or any other
person who performs similar policy or decisionmaking
functions for the corporation, or a duly authorized
representative of such person if the representative
is responsible for the overall operation of one or
more manufacturing, production, or operating
facilities applying for or subject to a permit and
either:

(a) The facilities employ more than two hundred
fifty persons or have gross annual sales or
expenditures exceeding twenty-five million
dollars (in second quarter 1980 dollars).

(b) The delegation of authority to such
representatives is approved in advance by the
department.

(2) For a partnership or sole proprietorship: a general
partner or the proprietor, respectively.

(3) For a municipality, state, federal, or other public
agency: either a principal executive officer or
ranking elected official. For the purposes of this
section, a principal executive officer of a federal
agency includes the chief executive officer having
responsibility for the overall operations of a
principal geographic unit of the agency (e.g., a
regional administrator of the United States
environmental protection agency).

(4) For affected sources:
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(a) The designated representative insofar as
actions, standards, requirements, or
prohibitions under title IV of the Federal Clean
Air Act or the regulations promulgated
thereunder are concerned.

(b) The designated representative for any other
purposes under this section.

y. "Section 502(b)(10) changes" are changes that contravene
an express permit term. Such changes do not include
changes that would violate applicable requirements or
contravene federally enforceable permit terms and
conditions that are monitoring (including test methods),
recordkeeping, reporting, or compliance certification
requirements.

z. "Stationary source" means any building, structure,
facility, or installation that emits or may emit any
regulated air contaminant or any contaminant listed under
section 112(b) of the Federal Clean Air Act.

aa. "Title V permit to operate or permit (unless the context
suggests otherwise)" means any permit or group of permits
covering a source that is subject to this section that is
issued, renewed, amended, or revised pursuant to this
section.

bb. "Title V source" means any source subject to the
permitting requirements of this section, as provided in
subsection 2.

2. Applicability.
a. This section is applicable to the following sources:

(1) Any major source.

(2) Any source, including an area source, subject to a
standard, limitation, or other requirement under
section 111 of the Federal Clean Air Act.

(3) Any source, including an area source, subject to a
standard or other requirement under section 112 of
the Federal Clean Air Act, except that a source is
not required to obtain a permit solely because it is
subject to regulations or requirements under
section 112(r) of the Federal Clean Air Act.

(4) Any affected source.
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(5) Any source in a source category designated by the
administrator of the United States environmental
protection agency.

b. The following source categories are exempt from the
requirements of this section:

(1) A1l sources listed in subdivision a that are not
major sources, affected sources, or solid waste
incineration units required to obtain a permit
pursuant to section 129(e) of the Federal Clean Air
Act, are exempt from the obligation to obtain a
title V permit until such time as the administrator
of the United States environmental protection agency
completes a rulemaking to determine how the program
should be structured for nonmajor sources and the
appropriateness of any permanent exemptions.

(2) In the case of nonmajor sources subject to a standard
or other requirement under either section 111 or 112
of the Federal Clean Air Act after July 21, 1992,
those the administrator of the United States
environmental protection agency determines to be
exempt from the requirement to obtain a titleV
source permit at the time that the new standard is
promulgated. ‘

(3) Any source listed as exempt from the requirement to
obtain a permit under this section may opt to apply
for a title V permit. Sources that are exempted by
paragraphs 1 and 2 of this subdivision and which do
not opt to apply for a title V permit to operate are
subject to the requirements of section 33-15-14-03.

(4) The following source categories are exempted from the
obligation to obtain a permit under this section.

(a) A1l sources and source categories that would be
required to obtain a permit solely because they
are subject to 40 CFR 60, subpart AAA -
standards of performance for new residential
wood heaters.

(b) A1l sources and source categories that would be
required to obtain a permit solely because they
are subject to 40 CFR 61, subpart M - national
emission standard for hazardous air contaminants
for asbestos, standard for demolition and
renovation.

c. For major sources, the department will include in the

permit all applicable requirements for all relevant
emissions units in the major source.
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For any nonmajor source subject to the requirements of
this section, the department will include in the permit
all applicable requirements applicable to the emissions
units that cause the source to be subject to this section.

d. Fugitive emissions from a source subject to the
requirements of this section shall be included in the
permit application and the permit in the same manner as
stack emissions, regardless of whether the source category
in question 1is included in the 1ist of sources contained
in the definition of major source.

Scope. Nothing within this section shall relieve the owner or
operator of a source of the requirement to obtain a permit to
construct under section 33-15-14-02 or to comply with any
other applicable standard or requirement of this article.

Permit applications.

a. Duty to apply. For each title V source, the owner or
operator shall submit a timely and complete permit
application in accordance with this subdivision.

(1) Timely application.

(a) A timely application for a source applying for a
title V permit for the first time is one that is
submitted within one year of the United States
environmental protection agency approval of this
rule or in accordance with the following
schedule, whichever is earlier:

[1] The following designated air contaminant
sources shall submit their initial
application by February 1, 1995.

[a] Crude oil and natural gas production
facilities.

[b] Natural gas processing facilities.

[c] Internal combustion engines used for
natural gas transmission or
distribution.

[d] Stationary gas turbines used for
natural gas transmission or
distribution.

[2] Except as provided in subparagraphs b, c,
and d of this paragraph, all other
applications shall be submitted by
November 15, 1995.
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(2)

(3)

(b) Title V sources required to meet the
requirements under section 112(g) of the Federal
Clean Air Act, or to have a permit to construct
under section 33-15-14-02, shall file a complete
application to obtain the title V permit or
permit revision within twelve months after
commencing operation. Where an existing title V
permit would prohibit such construction or
change in operation, the source must obtain a
permit revision before commencing operation.

(c) For purposes of permit renewal, a timely
application is one that is submitted at least
six months, but not more than eighteen months,
prior to the date of permit expiration.

(d) Applications for initial phase II acid rain
permits shall be submitted to the department by
January 1, 1996, for sulfur dioxide, and by
January 1, 1998, for nitrogen oxides.

Complete application. To be deemed complete, an
application must provide all information required
pursuant to subdivision c, except that applications
for a permit revision need supply such information
only if it is related to the proposed change.
Information required under subdivision ¢ must be
sufficient to evaluate the subject source and its
application and to determine all applicable
requirements. A responsible official must certify
the submitted information consistent with
subdivision d. Unless the department determines that
an application is not complete within sixty days of
receipt of the application, such application shall be
deemed to be complete, except as otherwise provided
in paragraph 3 of subdivision a of subsection 6. If,
while processing an application that has been
determined or deemed to be complete, the department
determines that additional information is necessary
to evaluate or take final action on that application,
it may request such information in writing and set a
reasonable deadline for a response. The source's
ability to operate without a permit, as set forth in
subdivision b of subsection 6, shall be in effect
from the date the application is determined or deemed
to be complete until the final permit is issued,
provided that the applicant submits any requested
additional information by the deadline specified by
the department.

Confidential information. If a source has submitted

information to the department under a claim of
confidentiality, the source must also submit a copy
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of such information directly to the administrator of
the United States environmental protection agency
when directed to do so by the department.

Duty to supplement or correct application. Any applicant
who fails to submit any relevant facts or who has
submitted incorrect information in a permit application
shall, upon becoming aware of such failure or incorrect
submittal, promptly submit such supplementary facts or
corrected information. In addition, an applicant shall
provide additional information as necessary to address any
requirements that become applicable to the source after
the date it filed a complete application but prior to
release of a draft permit.

Standard application form and required information. All
applications for a title V permit to operate shall be made
on forms supplied by the department. Information as
described below for each emissions unit at a titleV
source shall be included in the application. Emissions
units or activities that have the potential to emit Tess
than the following quantities of air contaminants need not
be included in permit applications:

Particulate: 5 tons [4.54 metric tons] per year
Inhalable particulate: 5 tons [4.54 metric tons] per year
Sulfur dioxide: 10 tons [9.07 metric tons] per year
Hydrogen sulfide: 2.5 tons [2.27 metric tons] per year
Carbon monoxide: 25 tons [22.68 metric tons] per year
Nitrogen oxides: 10 tons [9.07 metric tons] per year
Ozone: 10 tons [9.07 metric tons] per year
Reduced sulfur compounds: 2.5 tons [2.27 metric tons]
per year
Volatile organic compounds: 10 tons [9.07 metric tons]
per year

This exemption does not apply to contaminants listed in
section 112(b) of the Federal Clean Air Act.

However, for exempted activities or emissions units, a
list of such activities or units must be included in the
application. An applicant may not omit information needed
to determine the applicability of, or to impose, any
applicable requirement, or to evaluate the fee amount
required under subseetien-8 chapter 33-15-23. The
application, shall, as a minimum, include the elements
specified below:

(1) Identifying information, including company name and
address (or plant name and address if different from
the company name), owner's name and agent, and
telephone number and names of plant site manager or
contact.
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(2)

(3)

(4)

A description of the source's processes and products
(by Standard Industrial Classification Code)
including any associated with each alternate scenario
identified by the source.

The following emissions-related information:

(a) A1l emissions of contaminants for which the
source is major, and all emissions of regulated
air contaminants. A permit application shall
describe all emissions of regulated air
contaminants emitted from any emissions unit,
except where such units are exempted under this
subdivision.

(b) Identification and description of all points of
emissions described in  subparagraph a in
sufficient detail to establish the basis for
fees and applicability of requirements of the
Federal Clean Air Act and this article.

(c) Emissions rates in tons per year and in such
terms as are necessary to establish compliance
with the applicable standard.

(d) Fuels, fuel use, raw materials, production
rates, and operating schedules.

(e) Identification and description of air pollution
control equipment and compliance monitoring
devices or activities.

(f) Limitations on source operation affecting
emissions or any work practice standards, where
applicable, for all regulated contaminants.

(g) Other information required by any applicable
requirement including information related to
stack height 1limitations developed pursuant to
chapter 33-15-18.

(h) Calculations on which the information in
subparagraphs a through g is based.

The following air pollution control requirements:

(a) Citation and description of all applicable
requirements; and

(b) Description of or reference to any applicable

test method for determining compliance with each
applicable requirement.
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(5)

(6)

(7)

(8)

Other specific information that may be necessary to
implement and enforce other applicable requirements
of the Federal Clean Air Act or of this article or to
determine the applicability of such requirements.

An explanation of any proposed exemptions from
otherwise applicable requirements.

Information that the department determines to be
necessary to define alternative operating scenarios
identified by the source or to define permit terms
and conditions.

A compliance plan for all title V sources that
contains all the following:

(a) A description of the compliance status of the
source with respect to all applicable
requirements.

(b) A description as follows:

[1] For applicable requirements with which the
source is in compliance, a statement that
the source will continue to comply with
such requirements.

[2] For applicable requirements that will
become effective during the permit term, a
statement that the source will meet such
requirements on a timely basis.

[3] For requirements for which the source is
not in compliance at the time of permit
issuance, a narrative description of how
the source will achieve compliance with
such requirements.

(c) A compliance schedule as follows:

[1] For applicable requirements with which the
source is in compliance, a statement that
the source will continue to comply with
such requirements.

[2] For applicable requirements that will
become effective during the permit term, a
statement that the source will meet such
requirements on a timely basis. A
statement that the source will meet in a
timely manner applicable requirements that
become effective during the permit term
shall satisfy this provision, unless a more
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(9)

(d)

(e)

detailed schedule is expressly required by
the applicable requirement.

[3] A schedule of compliance for sources that
are not in compliance with all applicable
requirements at the time of permit
issuance. Such a schedule shall include a
schedule of remedial measures, including an

“enforceable sequence of actions with
milestones, leading to compliance with any
applicable requirements for which the
source will be in noncompliance at the time
of permit issuance. This compliance
schedule shall resemble and be at Teast as
stringent as that contained in any judicial
consent decree or administrative order to
which the source 1is subject. Any such
schedule of compliance shall be
supplemental to, and shall not sanction
noncompliance with, the applicable
requirements on which it is based.

A schedule for submission of certified progress
reports no less frequently than every six months
for sources required to have a schedule of
compliance to remedy a violation.

-The compliance plan content requirements

specified in this paragraph shall apply and be
included in the acid rain portion of a
compliance plan for an affected source, except
as specifically superseded by regulations
promulgated under title IV of the Federal Clean
Air Act with regard to the schedule and method
or methods the source will use to achieve
compliance with the acid rain emissions
limitations.

Requirements for compliance certification, including
the following:

(a)

(b)

(c)

A certification of compliance with all
applicable requirements by a responsible
official consistent with subdivision d and
section 114(a)(3) of the Federal Clean Air Act;

A statement of methods used for determining
compliance, including a description of
monitoring, recordkeeping, and reporting

.requirements and test methods;

A schedule for submission of compliance
certifications during the permit term, to be
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submitted annually, or more frequently if
specified by the underlying applicable
requirement; and

(d) A statement indicating the source's compliance
status with any applicable enhanced monitoring
and compliance certification requirements of the
Federal Clean Air Act.

(10) The use of nationally standardized forms for acid
rain portions of permit applications and compliance
plans, as required by regulations promulgated under
title IV of the Federal Clean Air Act.

Any application form, report, or compliance certification
submitted pursuant to these rules shall contain
certification by a responsible official of truth,
accuracy, and completeness. This certification and any
other certification required under this section shall
state that, based on information and belief formed after
reasonable inquiry, the statements and information in the
document are true, accurate, and complete.

5. Permit content.

a.

Standard permit requirements. Each permit issued under
this section shall include, as a minimum, the following
elements:

(1) Emission limitations and standards, including those
operational requirements and Timitations that assure
compliance with all applicable requirements at the
time of permit issuance.

(a) The permit must specify and reference the origin
of and authority for each term or condition, and
identify any difference in form as compared to
the applicable requirement upon which the term
or condition is based.

(b) The permit must state that, where an applicable
requirement of the Federal Clean Air Act is more
stringent than an applicable requirement of
regulations promulgated under title IV of the
Federal Clean Air Act, both provisions shall be
incorporated into the permit and shall be
enforceable by the administrator of the United
States environmental protection agency and the
department.

(c) Where the state implementation plan or this

article allows a determination of an alternative
emission limit at a title V source, equivalent
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(2)

(3)

to that contained in the plan, to be made in the
permit  issuance, renewal, or significant
modification process, and the department elects
to use such process, any permit containing such
equivalency determination shall contain
provisions to ensure that any resulting
emissions 1limit has been demonstrated to be
quantifiable, accountable, enforceable, and
based on replicable procedures.

Permit duration. Each title V permit to operate

shall

expire upon the fifth anniversary of its

issuance.

Monitoring and related recordkeeping and reporting
requirements.

(a)

(b)

Each permit shall contain the following
requirements with respect to monitoring:

[1] A1l emissions monitoring and analysis
procedures or test methods required under
the applicable requirements, including any
procedures and methods promulgated pursuant
to sections 504(b) or 114(a)(3) of the
Federal Clean Air Act;

[2] Where the applicable requirement does not
require periodic testing or instrumental or
noninstrumental monitoring (which may
consist of recordkeeping designed to serve
as monitoring), periodic monitoring
sufficient to yield reliable data from the
relevant time period that are
representative of the source's compliance
with the permit, as reported pursuant to
subparagraph c. Such monitoring
requirements shall assure use of terms,
test methods, units, averaging periods, and
other statistical conventions consistent
with the applicable requirement.
Recordkeeping provisions may be sufficient
to meet the requirements of this item; and

[3] As necessary, requirements concerning the
use, maintenance, and, where appropriate,
installation of monitoring equipment or
methods.

With respect to recordkeeping, the permit shall
incorporate all applicable recordkeeping
requirements and require, where applicable, the
following:
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(c)

[1] Records of required monitoring information
that include the following:

[a] The date, place as defined in the
permit, and time of sampling or
measurements;

[b] The dates analyses were performed;

[c] The company or entity that performed
the analyses;

[d] The analytical techniques or methods
used;

[e] The results of such analyses; and

[f] The operating conditions as existing
at the time of sampling or
measurement;

[2] Retention of records of all required
monitoring data and support information for
a period of at least five years from the
date of the monitoring sample, measurement,
report, or application. Support
information includes all calibration and
maintenance records and all original
strip-chart recordings for continuous
monitoring instrumentation, and copies of
all reports required by the permit.

With respect to reporting, the permit shall
incorporate all applicable reporting
requirements and require the following:

[1] Submittal of reports of any required
monitoring at least every six months. All
instances of deviations from permit
requirements must be clearly identified in
such reports. All required reports must be
certified by a responsible official
consistent with subdivision d of
subsection 4.

[2] Prompt reporting of deviations from permit
requirements, including those attributable
to upset conditions as defined in the
permit, the probable cause of such
deviations, and any corrective actions or
preventive measures taken. The department
shall define ‘"prompt" in the permit
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(4)

(5)

(6)

consistent with chapter 33-15-01 and the
applicable requirements.

A permit condition prohibiting emissions exceeding
any allowances that the source lawfully holds under
title IV of the Federal Clean Air Act or the
regulations promulgated thereunder.

(a) No permit revision shall be required for
increases in emissions that are authorized by
allowances acquired pursuant to title IV of the
Federal Clean Air Act, or the regulations
promulgated thereunder, provided that such
increases do not require a permit revision under
any other applicable requirement.

(b) No 1imit shall be placed on the number of
allowances held by the source. The source may
not, however, use allowances as a defense to
noncompliance with any other applicable
requirement.

(c) Any such allowance shall be accounted for
according to the procedures established in
regulations promulgated under title IV of the
Federal Clean Air Act.

A severability clause to ensure the continued
validity of the various permit requirements in the
event of a challenge to any portions of the permit.

Provisions stating the following:

(a) The permittee must comply with all conditions of
the title V permit. Any permit noncompliance
constitutes a violation of the Federal Clean Air
Act and this article and 1is grounds for
enforcement action; for permit termination,
revocation and reissuance, or modification; or
for denial of a permit renewal application.

(b) It shall not be a defense for a permittee in an
enforcement action that it would have been
necessary to halt or reduce the permitted
activity in order to maintain compliance with
the conditions of this permit.

(c) The permit may be modified, revoked, reopened,
and reissued, or terminated for cause. The
filing of a request by the permittee for a
permit modification, revocation and reissuance,
or termination, or of a notification of planned
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(7)

(8)

(9)

changes or anticipated noncompliance does not
stay any permit condition.

(d) The permit does not convey any property rights
of any sort, or any exclusive privilege.

(e) The permittee must furnish to the department,
within a reasonable time, any information that
the department may request in writing to
determine whether cause exists for modifying,
revoking and reissuing, or terminating the
permit or to determine compliance with the
permit. Upon request, the permittee must also
furnish to the department copies of records
required to be kept by the permit or, for
information claimed to be confidential, the
permittee must also furnish such records
directly to the administrator of the United
States environmental protection agency along
with a claim of confidentiality.

A provision to ensure that the source pays fees to
the department consistent with the fee schedule
approved pursuant to subseetien-8 chapter 33-15-23.

Emissions trading. No permit revision shall be
required, under any approved economic incentives,
marketable permits, emissions trading and other
similar programs or processes for changes that are
provided for in the permit and the state
implementation plan or this article.

Terms and conditions for reasonably anticipated
operating scenarios identified by the source in its
application as approved by the department. Such
terms and conditions:

(a) Shall require the source, contemporaneously with
making a change from one operating scenario to
another, to record in a log at the permitted
facility a record of the scenario under which it
is operating;

(b) Shall extend the permit shield described in
subdivision f to all terms and conditions under
each such operating scenario; and

(c) Must ensure that the terms and conditions of
each such alternative scenario meet all
applicable requirements and the requirements of
this section.
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(10)

(11)

Terms and conditions, if the permit applicant
requests them, for the trading of emissions increases
and decreases in the permitted facility, to the
extent that the applicable requirements, including
this article and the state implementation plan,
provide for trading such increases and decreases
without a case-by-case approval of each emissions
trade. Such terms and conditions:

(a) Shall include all terms vrequired under
subdivisions a and ¢ to determine compliance;

(b) Shall extend the permit shield described in
subdivision f to all terms and conditions that
allow such increases and decreases in emissions;
and

(c) Must meet all applicable requirements and
requirements of this section.

If a permit applicant requests it, the department
shall issue permits that contain terms and
conditions, including all terms required under
subdivisions a and ¢ to determine compliance,
allowing for the trading of emissions increases and
decreases in the permitted facility solely for the
purpose of complying with a federally enforceable
emissions cap that 1is established in the permit
independent of otherwise applicable requirements.
The permit applicant shall include in its application
proposed replicable procedures and permit terms that
ensure the emissions trades are quantifiable and
enforceable. The department shall not be required to
include in the emissions trading provisions any
emissions units for which emissions are not
quantifiable or for which there are no replicable
procedures to enforce the emissions trades. The
permit shall also require compliance with all
applicable requirements. The permittee shall supply
written notification at least seven days prior to the
change to the department and the administrator of the
United States environmental protection agency and
shall state when the change will occur and shall
describe the changes in emissions that will result
and how these increases and decreases in emissions
will comply with the terms and conditions of the
permit. The permit shield described in subdivision f
shall extend to terms and conditions that allow such
increases and decreases in emissions.

Federally enforceable requirements.
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(1)

(2)

A1l  terms and conditions in a title V permit,
including any provisions designed to limit a source's
potential to emit, are enforceable by the
administrator of the United States environmental
protection agency and citizens under the Federal
Clean Air Act.

Notwithstanding paragraph 1, the department shall
specifically designate as not being federally
enforceable under the Federal Clean Air Act any terms
and conditions included in the permit that are not
required under the Federal Clean Air Act or under any
of its applicable requirements. Terms and conditions
so designated are not subject to the requirements of
subsections 6 and 7, or of this subsection, other
than those contained in this subdivision.

Compliance requirements. A1l title V permits shall
contain the following elements with respect to compliance:

(1)

Consistent with paragraph 3 of subdivision a,
compliance certification, testing, monitoring,
reporting, and recordkeeping requirements sufficient
to assure compliance with the terms and conditions of
the permit. Any document, including reports,
required by a titleV permit shall contain a
certification by a responsible official that meets
the requirements of subdivision d of subsection 4.

Inspection and entry requirements that require that,
upon presentation of credentials and other documents
as may be required by law, the permittee shall allow
the department or an authorized representative to
perform the following:

(a) Enter upon the permittee's premises where a
title V source is located or emissions-related
activity is conducted, or where records must be
kept under the conditions of the permit;

(b) Have access to and copy, at reasonable times,
any records that must be kept wunder the
conditions of the permit;

(c) Inspect at reasonable times any facilities,
equipment (including monitoring and air
pollution control equipment), practices, or
operations regulated or required under the
permit; and

(d) As authorized by the Federal Clean Air Act and

this article, sample or monitor at reasonable
times substances or parameters for the purpose
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(3)

(4)

of assuring compliance with the permit or
applicable requirements.

A schedule of compliance consistent with paragraph 8
of subdivision ¢ of subsection 4.

Progress reports consistent with an applicable
schedule of compliance and paragraph 8 of
subdivision ¢ of subsection 4 to be submitted at
least semiannually, or at a more frequent period if
specified in the applicable requirement or by the
department. Such progress reports shall contain the
following:

(a) Dates for achieving the activities, milestones,
or compliance required in the schedule of
compliance, and dates when such activities,
milestones, or compliance were achieved; and

(b) An explanation of why any dates in the schedule
of compliance were not or will not be met, and
any preventive or corrective measures adopted.

Requirements for compliance certification with terms
and conditions contained in the permit, including
emission limitations, standards, or work practices.
Permits shall include each of the following:

(a) The frequency, which is annually or such more
frequent periods as specified in the applicable
requirement or by the department, of submissions
of compliance certifications;

(b) In accordance with paragraph 3 of subdivision a,
a means for monitoring the compliance of the
source with its emissions limitations,
standards, and work practices. The means for
monitoring shall be contained in applicable
requirements or United States environmental
protection agency guidance;

(c) A requirement that the compliance certification
include the following:

[1] The identification of each term or
condition of the permit that is the basis
of the certification;

[2] The compliance status;

[3] Whether compliance was continuous or
intermittent;
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(6)

[4] The methods wused for determining the
compliance status of the source, currently
and over the reporting period consistent
with paragraph 3 of subdivision a; and

[5] Such other facts as the department may
require to determine the compliance status
of the source;

(d) A requirement that all compliance certifications
be submitted to the administrator of the United
States environmental protection agency as well
as to the department; and

(e) Such additional requirements as may be specified
pursuant to sections 114(a)(3) and 504(b) of the
Federal Clean Air Act.

Such other provisions as the department may require.

d. General permits.

(1)

(2)

The department may, after notice and opportunity for
public participation provided under subdivision h of
subsection 6, issue a general permit covering
numerous similar sources. Any general permit shall
comply with all requirements applicable to other
title V permits and shall identify criteria by which
sources may qualify for the general permit. To
sources that qualify, the department shall grant the
conditions and terms of the general permit
notwithstanding the shield provisions of
subdivision f, the source shall be subject to
enforcement action for operation without a title V
permit to operate if the source is later determined
not to qualify for the conditions and terms of the
general permit. General permits shall not be
authorized for affected sources under the acid rain
program unless otherwise provided in regulations
promulgated under title IV of the Federal Clean Air
Act. The department is not required to issue a
general permit in lieu of individual title V permits.

Title V sources that would qualify for a general
permit must apply to the department for coverage
under the terms of the general permit or must apply
for a title V permit to operate consistent with
subsection 4. The department may, in the general
permit, provide for applications which deviate from
the requirements of subsection 4, provided that such
applications meet the requirements of title V of the
Federal Clean Air Act, and include all information
necessary to determine qualification for, and to
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e.

assure compliance with, the general permit. Without
repeating the public participation procedures
required under subdivision h of subsection 6, the
department may grant a source's request for
authorization to operate under a general permit, but
such a grant shall not be a final permit action for
purposes of judicial review.

Temporary sources. The department may issue a single
permit authorizing emissions from similar operations by
the same source owner or operator at multiple temporary
Tocations. The operation must be temporary and involve at
least one change of location during the term of the
permit. No affected source shall be permitted as a
temporary source. Permits for temporary sources shall
include the following:

(1) Conditions that will assure compliance with all
applicable requirements at all authorized locations;

(2) Requirements that the owner or operator notify the
department at least ten days in advance of each
change in location; and

(3) Conditions that assure compliance with all other
provisions of this section.

Permit shield.

(1) Except as provided in this section, upon written
request by the applicant, the department shall
jnclude in a title V permit to operate a provision
stating that as of the date of permit issuance, the
source is considered to be in compliance with any
applicable requirements provided that:

(a) Such applicable requirements are included and
are specifically identified in the permit; or

(b) The department, 1in acting on the permit
application or revision, determines in writing
that other requirements specifically identified
are not applicable to the source, and the permit
includes the determination or a concise summary
thereof.

(2) A title V permit that does not expressly state that a
permit shield exists shall be presumed not to provide
such a shield.

(3) Nothing in this subdivision or in any title V permit
shall alter or affect the following:
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(a) The provisions of section 303 of the Federal
Clean Air Act (emergency orders), including the
authority of the administrator of the United
States environmental protection agency under
that section;

(b) The 1iability of an owner or operator of a
source for any violation of applicable
requirements prior to or at the time of permit
issuance;

(c) The applicable requirements of the acid rain
program, consistent with section 408(a) of the
Federal Clean Air Act; or

(d) The ability of the United States environmental
protection agency to obtain information from a
source pursuant to section 114 of the Federal
Clean Air Act.

Emergency provision.

(1)

(2)

(3)

An '"emergency" means any situation arising from
sudden and reasonably unforeseeable events beyond the
control of the source, including acts of God, which
situation requires immediate corrective action to
restore normal operation, and that causes the source
to exceed a technology-based emission Timitation
under the titleV permit to operate, due to
unavoidable increases in emissions attributable to
the emergency. An emergency shall not include
noncompliance to the extent caused by improperly
designed equipment, lack of preventative maintenance,
careless or improper operation, or operator error.

Effect of an emergency. An emergency constitutes an
affirmative defense to an action brought for
noncompliance with such technology-based emission
limitations if the conditions of paragraph 3 are met.

The affirmative defense of emergency shall be
demonstrated through properly signed, contemporaneous
operating logs, or other relevant evidence that:

(a) An emergency occurred and that the permittee can
identify the causes of the emergency;

(b) The permitted facility was at the time being
properly operated;

(c) During the period of the emergency the permittee
took all reasonable steps to minimize levels of
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emissions that exceeded the emission standards,
or other requirements in the permit; and

(d) The permittee submitted notice of the emergency
to the department within one working day of the
time when emission limitations were exceeded due
to the emergency. This notice fulfills the
requirement of item 2 of subparagraph ¢ of
paragraph 3 of subdivision a of subsection 5.
This notice must contain a description of the
emergency, any steps taken to mitigate
emissions, and corrective actions taken.

(4) In any enforcement proceeding, the permittee seeking
to establish the occurrence of an emergency has the
burden of proof.

(5) This provision 1is 1in addition to any emergency or
upset provision contained in any applicable
requirement and the malfunction notification required
under subdivision b of subsection 2 of section
33-15-01-13 when a threat to health and welfare would
exist.

6. Permit issuance, renewal, reopenings, and revisions.
a. Action on application.

(1) A permit, permit modification, or renewal may be
issued only if all of the following conditions have
been met:

(a) The department has received a complete
application for a permit, permit modification,
or permit renewal, except that a complete
application need not be received before issuance
of a general permit under subdivisiond of
subsection 5.

(b) Except for modifications qualifying for minor
permit modification procedures under
paragraphs 1 and 2 of subdivision e, the
department has complied with the requirements
for public participation under subdivision h;

(c) The department has complied with the
requirements for notifying and responding to
affected states under subdivision b of
subsection 7;

(d) The conditions of the permit provide for

compliance with all applicable requirements and
the requirements of this section; and
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b.

(2)

(3)

(4)

(5)

(e) The administrator of the United States
environmental protection agency has received a
copy of the proposed permit and any notices
required under subdivisions a and b of
subsection 7, and has not objected to issuance
of the permit under subdivision ¢ of
subsection 7 within the time period specified
therein.

Except for applications received during the initial
transitional period described in 40 CFR 70.4(b)(11)
or under regulations promulgated under title IV or
title V of the Federal Clean Air Act for the
permitting of affected sources under the acid rain
program, the department shall take final action on
each permit application, including a request for
permit modification or renewal, within eighteen
months after receiving a complete application.

The department shall provide notice to the applicant
of whether the application is complete. Unless the
department requests additional information or
otherwise notifies the applicant of incompleteness
within sixty days of receipt of an application, the
application shall be deemed complete. For
modifications processed through minor permit
modification procedures, such as those in
paragraphs 1 and 2 of subdivision e, a completeness
determination is not required.

The department shall provide a statement that sets
forth the legal and factual basis for the draft
permit conditions, including references to the
applicable statutory or regulatory provisions. The
department shall send this statement to the United
States environmental protection agency and to any
other person who requests it.

The submittal of a complete application shall not
affect the requirement that any source have a permit
to construct under section 33-15-14-02.

Requirement for a permit.

(1)

Except as provided in the following sentence,
paragraphs 2 and 3, subparagraph e of paragraph 1 of
subdivision e, and subparagraph e of paragraph 2 of
subdivision e, no title V source may operate after
the time that it is required to submit a timely and
complete application under this section, except in
compliance with a permit issued under this section.
If a title V source submits a timely and complete
application for permit issuance, including for
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(2)

renewal, the source's failure to have a titleV
permit is not a violation of this section until the
department takes final action on the permit
application, except as noted in this subsection.
This protection shall cease to apply if, subsequent
to the completeness determination made pursuant to
paragraph 3 of subdivision a, and as required by
paragraph 2 of subdivision a of subsection 4, the
applicant fails to submit by the deadline specified
in writing by the department any additional
information identified as being needed to process the
application. For timely and complete renewal
applications for which the department has failed to
issue or deny the renewal permit before the
expiration date of the previous permit, all the terms
and conditions of the permit, including the permit
shield that was granted pursuant to subdivision f of
subsection 5 shall remain in effect until the renewal
permit has been issued or denied.

A permit revision is not required for
section 502(b)(10) changes provided:

(a) The changes are not modifications under chapters
33-15-12, 33-15-13, and 33-15-15 or title I of
the Federal Clean Air Act.

(b) The changes do not exceed the emissions
allowable under the title V permit whether
expressed therein as a rate of emissions or in
terms of total emissions.

(c) A permit to construct under section 33-15-14-02
has been issued, if required.

(d) The facility provides the department and the
administrator of the United States environmental
protection agency with written notification at
least seven days in advance of the proposed
change. The written notification shall include
a description of each change within the
permitted facility, the date on which the change
will occur, any change in emissions, and any
permit term or condition that is no Tonger
applicable as a result of the change.

The permit shield described in subdivision f of
subsection 5 shall not apply to any change made
pursuant to this paragraph.

A permit revision is not required for changes that

are not addressed or prohibited by the permit
provided:
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(a) Each such change shall meet all applicable
requirements and shall not violate any existing
permit term or condition.

(b) The source must provide contemporaneous written
notice to the department and the administrator
of the United States environmental protection
agency of each such change, except for changes
that qualify as insignificant under the
provisions of subdivision ¢ of subsection 4.
Such written notice shall describe each such
change, including the date, any change in
emissions, contaminants emitted, and any
applicable requirement that would apply as a
result of the change.

(c) The permittee shall keep a record describing
changes made at the source that result in
emissions of a regulated air contaminant subject
to an applicable requirement, but not otherwise
regulated under the permit, and the emissions
resulting from those changes. :

(d) The changes are not subject to any requirements
under title IV of the Federal Clean Air Act.

(e) The changes are not modifications under chapters
33-15-12, 33-15-13, and 33-15-15 or any
provision of title I of the Federal Clean Air
Act.

(f) A permit to construct under section 33-15-14-02
has been issued, if required.

The permit shield described in subdivision f of
subsection 5 shall not apply to any change made
pursuant to this paragraph.

Permit renewal and expiration.

(1) Permits being renewed are subject to the same
procedural requirements, including those for public
participation, affected state and the United States
environmental protection agency review, that apply to
initial permit issuance; and

(2) Permit expiration terminates the source's right to
operate unless a timely and complete renewal
application has been submitted consistent with
subdivision b of subsection 6 and subparagraph c¢ of
paragraph 1 of subdivision a of subsection 4.

Administrative permit amendments.
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(1)

(2)

An "administrative permit amendment" is a permit
revision that:

(a) Corrects typographical errors;

(b) Identifies a change in the name, address, or
phone number of any person identified in the
permit, or provides a similar minor
administrative change at the source;

(c) Requires more frequent monitoring or reporting
by the permittee;

(d) Allows for a change in ownership or operational
control of a source where the department
determines that no other change in the permit is
necessary, provided that a written agreement
containing a specific date for transfer of
permit responsibility, coverage, and Tliability
between the current and new permittee has been
submitted to the department;

(e) Incorporates into the title V permit the
requirements from a permit to construct,
provided that the permit to construct review
procedure is substantially equivalent to the
requirements of subsections 6 and 7 that would
be applicable to the change if it were subject
to review as a permit modification, and
compliance requirements substantially equivalent
to those contained in subsection 5; or

(f) Incorporates any other type of change which the
administrator of the United States environmental
protection agency has approved as part of the
approved title V operating permit program.

Administrative permit amendments for purposes of the
acid rain portion of the permit shall be governed by
regulations promulgated under title IV of the Federal
Clean Air Act.

Administrative permit amendment procedures. An
administrative permit amendment may be made by the
department consistent with the following:

(a) The department shall take no more than sixty
days from receipt of a request for an
administrative permit amendment to take final
action on such request, and may incorporate such
changes without providing notice to the public
or affected states provided that it designates
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any such permit revisions as having been made
pursuant to this subdivision.

(b) The department shall submit a copy of the
revised permit to the administrator of the
United States environmental protection agency.

(c) The source may implement the changes addressed
in the request for an administrative amendment
immediately upon submittal of the request
provided a permit to construct under section
33-15-14-02 has been issued, if required.

(4) The department may, upon taking final action granting
a request for an administrative permit amendment,
allow coverage by the permit shield in subdivision f
of subsection 5 for administrative permit amendments
made pursuant to subparagraph e of paragraph 1 of
subdivision d which meet the relevant requirements of
subsections 5, 6, and 7 for significant permit
modifications.

Permit modification. A permit modification is any
revision to a title V permit that cannot be accomplished
under the provisions for administrative permit amendments
under subdivision d of this subsection. A permit
modification for purposes of the acid rain portion of the
permit shall be governed by regulations promulgated under
title IV of the Federal Clean Air Act.

(1) Minor permit modification procedures.
(a) Criteria.

[1] Minor permit modification procedures may be
used only for those permit modifications
that:

[a] Do not violate any applicable
requirement;

[b] Do not involve significant changes to
existing monitoring, reporting, or
recordkeeping requirements in the
permit;

[c] Do not require or change a
case-by-case determination of an
emission limitation or other standard,
or a source-specific determination for
temporary sources of ambient impacts,
or a visibility or increment
analysis;
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[2]

[d] Do not seek to establish or change a
permit term or condition for which
there 1is no corresponding underlying
applicable requirement and that the
source has assumed to avoid an
applicable requirement to which the
source would otherwise be subject.
Such terms and conditions include a
federally enforceable emissions cap
assumed to avoid classification as a
modification under any provision of
title I of the Federal Clean Air Act;
and an alternative emissions Tlimit
approved pursuant to regulations
promulgated under section 112(i)(5) of
the Federal Clean Air Act;

[e] Are not modifications under chapters
33-15-12, 33-15-13, and 33-15-15 or
any provision of titie I of the
Federal Clean Air Act; and

[f] Are not required to be processed as a
significant modification.

Notwithstanding item 1 of this subparagraph
and subparagraph a of paragraph 2 of
subdivision e, minor permit modification
procedures may be used for permit
modifications involving the use of economic
incentives, marketable permits, emissions
trading, and other similar approaches, to
the extent that such minor permit
modification procedures are explicitly
provided for in the state implementation
plan, this article or in applicable
requirements promulgated by the United
States environmental protection agency.

(b) Application. An application requesting the use
of minor permit modification procedures shall

meet

the requirements of subdivision ¢ of

subsection 4 and shall include the following:

[1]

[2]
[3]

A description of the change, the emissions
resulting from the change, and any new
applicable requirements that will apply if
the change occurs;

The source's suggested draft permit;

Certification by a responsible official,
consistent with subdivision d of
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(c)

(d)

subsection 4, that the proposed
modification meets the criteria for use of
minor permit modification procedures and a
request that such procedures be used; and

[4] Completed forms for the department to use
to notify the administrator of the United
States environmental protection agency and
affected states as required under
subsection 7.

United States environmental protection agency
and affected state notification. Within five
working days of receipt of a complete permit
modification application, the department shall
notify the administrator of the United States
environmental protection agency and affected
states of the requested permit modification.
The department shall promptly send any notice
required under paragraph 2 of subdivision b of
subsection 7 to the administrator of the United
States environmental protection agency.

Timetable for issuance. The department may not
issue a final permit modification until after
the United States environmental protection
agency forty-five-day review period or until the
United States environmental protection agency
has notified the department that the United
States environmental protection agency will not
object to issuance of the permit modification,
whichever is first, although the department can
approve the permit modification prior to that
time. Within ninety days of the department's
receipt of an application under minor permit
modification procedures or fifteen days after
the end of the administrator's forty-five-day
review period under subdivision ¢ of
subsection 7, whichever is later, the department
shall:

[1] Issue the permit modification as proposed;

[2] Deny the permit modification application;

[3] Determine that the requested modification
does not meet the minor permit modification
criteria and should be reviewed under the
significant modification procedures; or

[4] Revise the draft permit modification and
transmit to the administrator the new

137



(2)

proposed permit modification as required by
subdivision a of subsection 7.

(e) Source's ability to make change. A source may
make the change proposed in its minor permit
modification application only after it files
such application and the department approves the
change in writing. If the department allows the
source to make the proposed change prior to
taking action specified in items 1, 2, and 3 of
subparagraph d, the source must comply with both
the applicable requirements governing the change
and the proposed permit terms and conditions.
During this time period, the source need not
comply with the existing permit terms and
conditions it seeks to modify. However, if the
source fails to comply with its proposed permit
terms and conditions during this time period,
the existing permit terms and conditions it
seeks to modify may be enforced against it.

(f) The permit shield under subdivision f of
subsection 5 shall not extend to minor permit
modifications.

Group processing of minor permit modifications.
Consistent with this paragraph, the department may
modify the procedure outlined in paragraph 1 to
process groups of a source's applications for certain
modifications eligible for minor permit modification
processing.

(a) Criteria. Group processing of modifications may
be used only for those permit modifications:

[1] That meet the criteria for minor permit
modification procedures under item 1 of
subparagraph a of paragraph 1 of
subdivision e; and

[2] That collectively are below the threshold
level which is ten percent of the emissions
allowed by the permit for the emissions
unit for which the change is requested,
twenty percent of the applicable definition
of major source in subsection 1, or five
tons [4.54 metric tons] per year, whichever
is least.

(b) Application. An application requesting the use
of group processing procedures shall meet the
requirements of subdivision ¢ of subsection 4
and shall include the following:
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(c)

[1] A description of the change, the emissions
resulting from the change, and any new
applicable requirements that will apply if
the change occurs.

[2] The source's suggested draft permit.

[3] Certification by a responsible official,
consistent with subdivision d of
subsection 4, that the proposed
modification meets the criteria for use of
group processing procedures and a request
that such procedures be used.

[4] A 1list of the source's other pending
applications awaiting group processing, and
a determination of whether the requested
modification, aggregated with these other
applications, equals or exceeds the
threshold set under item 2 of
subparagraph a of paragraph 2 of
subdivision e. .

[5] Certification, consistent with
subdivision d of subsection 4, that the
source has notified the United States
environmental protection agency of the
proposed modification. Such notification
need only contain a brief description of
the requested modification.

[6] Completed forms for the department to use
to notify the administrator of the United
States environmental protection agency and
affected states as required under
subsection 7.

United States environmental protection agency
and affected state notification. On a guarterly
basis or within five business days of receipt of
an application demonstrating that the aggregate
of a source's pending applications equals or
exceeds the threshold Tevel set under item 2 of
subparagraph a of paragraph 2 of subdivision e,
whichever is earlier, the department shall meet
its obligation under paragraph 1 of
subdivision a of subsection 7 and paragraph 1 of
subdivision b of subsection 7 to notify the
administrator of the United States environmental
protection agency and affected states of the
requested permit modifications. The department
shall send any notice required under paragraph 2
of subdivision b of subsection 7 to the
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f.

(d)

(e)

()

administrator of the United States environmental
protection agency.

Timetable for issuance. The provisions of
subparagraph d of paragraph 1 of subdivision e
shall apply to modifications eligible for group
processing, except that the department shall
take one of the actions specified in items 1
through 4 of subparagraph d of paragraph 1 of
subdivision e within one hundred eighty days of
receipt of the application or fifteen days after
the end of the administrator's forty-five-day
review period under subdivision ¢ of
subsection 7, whichever is later.

Source's ability to make change. The provisions
of subparagraph e of paragraph 1 apply to
modifications eligible for group processing.

The permit shield under subdivision f of
subsection 5 shall not extend to group
processing of minor permit modifications.

(3) Significant modification procedures.

(a)

(b)

Criteria. Significant modification procedures
shall be used for applications requesting permit
modifications that do not qualify as minor
permit modifications or as administrative
amendments. Every significant change in
existing monitoring permit terms or conditions
and every relaxation of reporting or
recordkeeping permit terms or conditions shall
be considered significant. Nothing herein shall
be construed to preclude the permittee from
making changes consistent with this subsection
that would render existing permit compliance
terms and conditions irrelevant.

Significant permit modifications shall meet all
requirements of this section, including those
for applications, public participation, review
by affected states, and review by the United
States environmental protection agency, as they
apply to permit dissuance and permit renewal.
The department shall complete review of
significant permit modifications within nine
months after receipt of a complete application.

Reopening for cause.

(1) Each

issued permit shall include provisions

specifying the conditions under which the permit will
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(2)

(3)

be reopened prior to the expiration of the permit. A
permit shall be reopened and revised under any of the
following circumstances:

(a) Additional applicable requirements under the
Federal Clean Air Act become applicable to a
major title V source with a remaining permit
term of three or more years. Such a reopening
shall be completed not later than eighteen
months after promulgation of the applicable
requirement. No such reopening is required if
the effective date of the requirement is later
than the date on which the permit is due to
expire, unless the original permit or any of its
terms and conditions has been extended.

(b) Additional requirements, including excess
emissions requirements, become applicable to an
affected source under title IV of the Federal
Clean Air Act or the regulations promulgated
thereunder. Upon approval by the administrator
of the United States environmental protection
agency, excess emissions offset plans shall be
deemed to be incorporated into the permit.

(c) The department or the United States
environmental protection agency determines that
the permit contains a material mistake or that
inaccurate statements were made in establishing
the emissions standards or other terms or
conditions of the permit.

(d) The administrator of the United States
environmental protection agency or the
department determines that the permit must be
revised or revoked to assure compliance with the
applicable requirements.

Proceedings to reopen and issue a permit shall follow
the same procedures as apply to initial permit
issuance and shall affect only those parts of the
permit for which cause to reopen exists. Such
reopening shall be made as expeditiously as
practicable.

Reopenings under paragraph 1 shall not be initiated
before a notice of such intent is provided to the
title V source by the department at least thirty days
in advance of the date that the permit is to be
reopened, except that the department may provide a
shorter time period in the case of an emergency.
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Reopenings for cause by the United States environmental
protection agency.

(1) If the administrator of the United States
environmental protection agency finds that cause
exists to terminate, modify, or revoke and reissue a
permit pursuant to subdivision f, within ninety days
after receipt of such notification, the department
shall forward to the United States environmental
protection agency a proposed determination of
termination, modification, or revocation and
reissuance, as appropriate.

(2) The administrator of the United States environmental
protection agency will review the proposed
determination from the department within ninety days
of receipt.

(3) The department shall have ninety days from receipt of
the United States environmental protection agency
objection to resolve any objection that the United
States environmental protection agency makes and to
terminate, modify, or revoke and reissue the permit
in accordance with the administrator's objection.

(4) 1f the department fails to submit a proposed
determination or fails to resolve any objection, the
administrator of the United States environmental
protection agency will terminate, modify, or revoke
and reissue the permit after taking the following
actions:

(a) Providing at least thirty days' notice to the
permittee in writing of the reasons for any such
action.

(b) Providing the permittee an opportunity for
comment on the administrator's proposed action
and an opportunity for a hearing.

Public participation. Except for modifications qualifying
for minor permit modification procedures, all permit
proceedings, including initial permit  issuance,
significant modifications, and renewals, shall be subject
to procedures for public notice including offering an
opportunity for public comment and a hearing on the draft
permit. These procedures shall include the following:

(1) Notice shall be given by publication in a newspaper
of general circulation in the area where the source
is located or in a state publication designed to give
general public notice; to persons on a mailing 1list
developed by the department, including those who
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(2)

(3)

(4)

request in writing to be on the list; and by other
means if necessary to assure adequate notice to the
affected public;

The notice shall identify the affected facility; the
name and address of the permittee; the name and
address of the department; the activity or activities
involved in the permit action; the emissions change
involved in any permit modification; the name,
address, and telephone number of a person from whom
interested persons may obtain additional information,
including copies of the permit draft, the
application, all relevant supporting materials, and
all other materials available to the department that
are relevant to the permit decision; a brief
description of the comment procedures required by
this subsection; and the time and place of any
hearing that may be held, including a statement of
procedures to request a hearing, unless a hearing has
already been scheduled;

The department shall provide such notice and
opportunity for participation by affected states as
is provided for by subsection 7;

The department shall provide at lTeast thirty days for
public comment and shall give notice of any public
hearing at 1least thirty days in advance of the
hearing; and

The department shall keep a record of the commenters
and also of the issues raised during the public
participation process. These records shall be
available to the public.

7. Permit review by the United States environmental protection
agency and affected states.

a. Transmission of information to the administrator.

(1)

The department shall provide a copy of each permit
application including any application for a permit
modification (including the compliance plan), to the
administrator of the United States environmental
protection agency except that the applicant shall
provide such information directly to the
administrator of the United States environmental
protection agency when directed to do so by the
department. The department shall provide a copy of
each proposed permit and each final title V permit to
operate to the administrator of the United States
environmental protection agency. To the extent
practicable, the preceding information shall be

143



provided in computer-readable format compatible with
the United States environmental protection agency's
national data base management system.

(2) The department may waive the requirements of
paragraph 1 and paragraph 1 of subdivision b for any
category of sources (including any class, type, or
size within such category) other than major sources
upon approval by the administrator of the United
States environmental protection agency.

(3) The department shall keep these records for at least
five years.

Review by affected states.

(1) The department shall give notice of each draft permit
to any affected state on or before the time that the
notice to the public wunder subdivision h of
subsection 6 is given, except to the extent
paragraphs 1 and 2 of subdivision e of subsection 6
requires the timing of the notice to be different.

(2) As part of the submittal of the proposed permit to
the administrator of the United States environmental
protection agency (or as soon as possible after the
submittal for minor permit modification procedures
allowed under paragraphs 1 and 2 of subdivision e of
subsection 6) the department shall notify the
administrator of the United States environmental
protection agency and any affected state in writing
of any refusal by the department to accept all
recommendations for the proposed permit that the
affected state submitted during the public or
affected state review period. The notice shall
include the department's reasons for not accepting
any such recommendation. The department is not
required to accept recommendations that are not based
on applicable requirements or the requirements of
this section.

United States environmental protection agency objection:
No permit for which an application must be transmitted to
the administrator of the United States environmental
protection agency under subdivision a shall be issued if
the administrator of the United States environmental
protection agency objects to its issuance in writing
within forty-five days of receipt of the proposed permit
and all necessary supporting information.

Public petitions to the administrator of the United States

environmental protection agency. If the administrator of
the United States environmental protection agency does not
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object in writing under subdivision ¢, any person may
petition the administrator of the United States
environmental protection agency within sixty days after
the expiration of the administrator's forty-five-day
review period to make such objection. Any such petition
shall be based only on objections to the permit that were
raised with reasonable specificity during the public
cooment period provided for in subdivision h of
subsection 6, unless the petitioner demonstrates that it
was impracticable to raise such objections within such
period, or unless the grounds for such objection arose
after such period. If the administrator of the United
States environmental protection agency objects to the
permit as a result of a petition filed under this
subdivision, the department shall not issue the permit
until the United States environmental protection agency's
objection has been resolved, except that a petition for
review does not stay the effectiveness of a permit or its
requirements if the permit was issued after the end of the
forty-five-day review period and prior to the United
States environmental protection agency objection. If the
department has issued a permit prior to receipt of the
United States environmental protection agency objection
under this subdivision, the department may thereafter
issue only a revised permit that satisfies the United
States environmental protection agency's objection. In
any case, the source will not be in violation of the
requirement to have submitted a timely and complete
application.

Prohibition on default issuance. The department shall
issue no title V permit to operate, including a permit
renewal or modification, until affected states and the
United States environmental protection agency have had an
opportunity to review the proposed permit as required
under this subsection.

Permit-te-eperate-feess

a:--Fhe--ewner-er-operater-ef-each-installation-that-meets-the

applieability-requirements-of-subseetion-2--shati--pay--an
anAAda}--fee:---The--fee-is-determined-by-the-aetuat-annuat
emissiens-ef-regulated--eontaminantss

br--Effeet#ve---danuary-l;--1995;--the-Qannua1--fee--shall--be

assessed-at-a-rate--ef--twenty-five--deliars--per--ten--of
emissiens--ef--each--regulated--contaminant--identified-in
section-112{b}-of-the-Federa}-Clean-Air--Act:---Al}--other
regulated-contaminants-will-be-assessed-a-fee-at-a-rate-of
ten-de}lars-per-ten:--The-minimum-fee-witi-be-five-hundred
detlars--per--sedree:--FThe-maximum-fee-witl-be-ene-hundred
theusand-dellars-per-sedrees
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€:--in--determining--the--ameunt--due;--that--pertien--ef--any
regulated-contaminant-which-is-emitted-in-exeess--ef--four
theusand--tons--{3628-74--metric--tons}--per--year-witl-be
exempt-from-the-fee-cateulations

d---Eaeh--betler--with--a--heat-input-greater-than-twe-hundred
fifty-million-British--thermat--units--per--hedr--witl--be
assessed--fees--oR--an-individuat-basis-and-independent-of
the-fees-asseeiated-with-the--rest--ef--the--installatiens
The--feur-theusand-tens-{3628-74-metric-tens}-per-year-eap
refereneed-+A-subdivisien-e-is-applied-te-each-beilers

ez--ARy-state-ewned-faeility-is-exempt-from-the-feex

f:--The--fee--caleulation--will--be--based--upen-actual-annual
em+ssiens-frem-the-previeus-eatendar-years

gz--The---fee---rates---and---the---}imits--estab}ished--under
subdivisien-b-shat}-be-adjusted--en--an--anAual--basis--te
a€coHnt--for--any--inerease--+A--the--consumer-price-index
published-by-the-department-of-laber;-as-ef-the--elese--of
the--twelve-menth--period-ending-on-August-thirty-first-of
each-calendar-years

Rz--ARy--sedree--issued-a-general-permit-under-this-seetion-is
subjeet-to-the-miner-sedree-permit-to-operate--fees--under
subseetion-10-of-seetion-33-15-14-03-

$:--ARy--sedree--that--qualifies--as--a-Ysmatl-business-under
section-507-ef-the-Federat-€lean-Air-Act-may-petition--the
department-te-reduce-or-exempt-any-fee-required-dnder-£his
seetion:---Sufficient--documentation--of--the--petitioner:s
finanretal--status--must--be--submitted-with-the-request-te
allew-the-department-te-evaluate-the-requests

j=--The-department-shall-send-a-netice;-identifying-the-ameunt
ef-the-annRual-permit-fee;-to-the-owner-er-eperater-ef-each
affeeted--sedrees---The--fee--is--due--within--sixty--days
follewing-reeeipt-of-such-netiee: [Reserved]

Enforcement.

The department may suspend, revoke, or terminate a permit for
violations of this article, violation of any permit condition
or for failure to respond to a notice of violation or any
order issued pursuant to this article. A permit to operate
which has been revoked or terminated pursuant to this article
must be surrendered forthwith to the department. No person
may operate or cause the operation of a source if the
department denies, terminates, revokes, or suspends a permit
to operate.
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History: Effective March 1, 1994; amended effective December 1, 1994;

August 1, 1995.
General Authority: NDCC 23-25-03, 23-25-04, 23-25-04.1;-23-25-04-:2
Law Implemented: NDCC 23-25-03, 23-25-04, 23-25-04.1, 23-25-84:2

23-25-10
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CHAPTER 33-15-22

33-15-22-01. Scope. The subparts and appendices of title 40,
Code of Federal Regulations, part 63, as they exist on May July 1, 1994,
which are Tlisted in section 33-15-22-03 are incorporated into this
chapter by reference. Any changes to the emission standard are listed
below the title of the standard.

History: Effective December 1, 1994; amended effective August 1, 1995.
General Authority: NDCC 23-25-03
Law Implemented: NDCC 23-25-03

33-15-22-03. Emission standards.
Subpart A - General previsien provisions. {Reserved}
Subpart B - {Reserved} Requirements for control technology

determinations for major sources in accordance with Clean Air Act
sections 112(g) and 112(j).

Subpart C - List of hazardous air pollutants, petitions process, lesser
quantity designations, source category list. [Reserved]

Subpart D - Regulations  governing compliance extensions for early
reductions of hazardous air pollutants.

Subpart-E---fReserved}

Subpart F - National emission standards for organic hazardous air
pollutants from the synthetic organic chemical manufacturing industry.

Subpart G - National emission standards for organic hazardous air
pollutants from synthetic organic chemical manufacturing industry for
process vents, storage vessels, transfer operations, and wastewater.

Subpart H - National emission standards for organic hazardous air
pollutants for equipment leaks.

Subpart I - National emission standards for organic hazardous air
pollutants for certain processes subject to the negotiated regulation
for equipment leaks.

Subpart L - National emission standards for coke oven batteries.

Appendix A to subpart L - Operating coke oven batteries as of April 1,
1992. _

Subpart M - National perchloroethylene air emission standards for
drycleaning facilities.
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Appendix A to part 63 - Test methods.

Appendix B to part 63 - Sources defined for early reduction provisions
authority: 42 U.S.C. 7401 et seq.

History: Effective December 1, 1994; amended effective August 1, 1995.
General Authority: NDCC 23-25-03
Law Implemented: NDCC 23-25-03
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STAFF COMMENT: Chapter 33-15-23 contains all new material but is not
underscored so as to improve readability.

CHAPTER 33-15-23

FEES
Section
33-15-23-01 Definitions
33-15-23-02 Permit to Construct Fees
33-15-23-03 Minor Source Permit to Operate Fees
33-15-23-04 Major Source Permit to Operate Fees
33-15-23-05 Phase I Substitution Units

33-15-23-01. Definitions. For purposes of this chapter:

1. "Major source" means any source that has been issued or is
required by this article to obtain a title V permit to
operate. This includes sources that have begun operation but
have not yet applied for a title V permit to operate.

2. "Minor source" has the meaning given to it in section
33-15-14-01.1.

History: Effective August 1, 1995.
General Authority: NDCC 23-25-03, 23-25-04
Law Implemented: NDCC 23-25-03, 23-25-04

33-15-23-02. Permit to construct fees. Any person constructing,
installing, or establishing a new stationary source or altering an
existing source which requires a permit to construct under subsections 1
and 3 of section 33-15-14-02 is required to pay a permit to construct
application filing fee and a permit to construct processing fee to the
state department of health.

1. Application fee. A nonrefundable filing fee of one hundred
fifty dollars must be submitted with the permit application.

2. Processing fee. The applicant shall pay a processing fee
based on actual processing costs, including computer data
processing costs, incurred by the department for all sources
which would involve a major analysis the cost of which would
exceed one hundred fifty dollars as determined by the
department. The following procedures and criteria will be
utilized in establishing the fee:

a. A record of all permit to construct application processing
costs incurred must be maintained by the department.
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History:

b. Upon request, the department, in consultation with the
applicant, will prepare an estimate of the processing fee
and the billing schedule that will be wutilized in
processing the application. If the applicant chooses, the
applicant may withdraw the application at this point
without paying any processing fees.

c. After final determinations on the application have been
made, a final statement will be sent to the applicant
containing the remaining actual processing costs incurred
by the department.

d. The applicant must pay the processing fee regardless of
whether a permit to construct is issued, denied, or
withdrawn.

e. Any source that initiates operation under a permit to
construct prior to receiving a permit to operate is
subject to the fees outlined in section 33-15-23-03 or
33-15-23-04, whichever is applicable.

Effective August 1, 1995.

General Authority: NDCC 23-25-03, 23-25-04.2
Law Implemented: NDCC 23-25-03, 23-25-04.2

33-15-23-03. Minor source permit to operate fees.

1.

The owner or operator of each installation subject to a permit
issued under section 33-15-14-03 shall pay an annual permit
fee based on the following table:

Classification Annual Fee (%)
Designated 300

Monitor (CEMS or Ambient Site) 600/CEMS or Site
Other 100

State 0

Exempt 0

The following criteria are used to classify sources for
determining minor source annual fees:

Designated: A source that is designated for scheduled
inspections and whose actual emissions of
any air contaminant are less than one
hundred tons per year and whose total
annual emissions of all air contaminants
would exceed one hundred tons [90.68 metric
tons] per year if control equipment was
not operated.

Monitor: A charge in addition to the annual fee for
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History:

any source operating a continuous emission
monitor system (CEMS) or an ambient
monitoring site.

Other: As designated by the department.
State: Any state-owned installation.
Exempt: As designated by the department.

The following activities conducted by the department are not
included in the annual costs and will be charged to affected
sources based on the actual costs incurred by the department:

a. Observation of source or performance specification
testing, or both.

b. Audits of source operated ambient air monitoring networks.

An accounting of the actual costs incurred under this
subdivision must accompany the notice of the annual permit
fee.

Annual emissions are derived using representative source test
data, "compilation of air pollution emission factors (AP-42)"
or other reliable data.

The classification of "other" and "exempt" shall be designated
by the department on a case-by-case basis.

The department shall send a notice, identifying the amount of
the annual permit fee, to the owner or operator of each
affected source. The fee is due within sixty days following
receipt of such notice.

Effective August 1, 1995.

General Authority: NDCC 23-25-03, 23-25-04.2
Law Implemented: NDCC 23-25-04.2

33-15-23-04. Major source permit to operate fees.

1.

The owner or operator of each installation that meets the
applicability requirements of subsection 2 of section
33-15-14-06 shall pay an annual fee. The fee is determined by
the actual annual emissions of regulated contaminants.
Fugitive emissions will be included in the fee calculation for
sources that are required to count them when determining
applicability under section 33-15-14-06.

Effective January 1, 1995, the annual fee shall be assessed at

a rate of twenty-five dollars per ton of emissions of each
regulated contaminant identified in section 112(b) of the
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10.

11.

History:

Federal Clean Air Act. All other regulated contaminants will
be assessed a fee at a rate of ten dollars per ton. The
minimum fee will be five hundred dollars per source. The
maximum fee will be one hundred thousand dollars per source.

In determining the amount due, that portion of any regulated
contaminant which is emitted in excess of four thousand tons
[3628.74 metric tons] per year will be exempt from the fee
calculation.

Each boiler with a heat input greater than two hundred fifty
million British thermal units per hour will be assessed fees
on an individual basis and independent of the fees associated
with the rest of the installation. The four thousand ton
[3628.74 metric ton] per year cap referenced in subsection 3
is applied to each boiler.

Any state-owned facility is exempt from the fee.

The fee calculation must be based upon actual annual emissions
from the previous calendar year.

The fee must be calculated independently for each
installation, facility, source, or unit which has been issued
a separate permit to operate.

The fee rates and the limits established under subsection 2
must be adjusted on an annual basis to account for any
increase in the consumer price index published by the
department of labor, as of the close of the twelve-month
period ending on August thirty-first of each calendar year.

Any source issued a general permit under section 33-15-14-06
is subject to the minor source permit to operate fees under
section 33-15-23-03.

Any source that qualifies as a "small business" under
section 507 of the Federal Clean Air Act may petition the
department to reduce or exempt any fee required under this
section. Sufficient documentation of the petitioner's
financial status must be submitted with the request to allow
the department to evaluate the request.

The department shall send a notice, identifying the amount of
the annual permit fee, to the owner or operator of each
affected source. The fee is due within sixty days following
receipt of such notice.

Effective August 1, 1995.

General Authority: NDCC 23-25-03, 23-25-04.2
Law Implemented: NDCC 23-25-04.2
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33-15-23-05. Phase I substitution units. Substitution units, as
defined in 40 CFR part 72, shall pay an annual administrative fee equal
to one hundred thousand dollars per source. This fee must be adjusted
on an annual basis to account for any increase 1in the consumer price
index. The adjustment shall be made on August thirty-first of each year
and shall be based on the department of labor's published change in the
index.

History: Effective August 1, 1995.

General Authority: NDCC 23-25-03, 23-25-04.2
Law Implemented: NDCC 23-25-04.2
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CHAPTER 33-20-602.1

33-20-02.1-01. Solid waste management permit required. Every
person who treats or transports solid waste or operates a solid waste
management unit or facility is required to have a valid permit issued by
the department, unless the activity is an emergency, exemption, or
exception as provided in this section.

1s

If the department determines an emergency exists, it may issue
an order citing the existence of such emergency and require
that certain actions be taken as necessary to meet the
emergency in accordance with the provisions of North Dakota
Century Code section 23-29-10.

A solid waste management permit is not required for the
following activities or facilities:

a. Backyard composting of Tleaves, grass clippings, or wood
chips;

b. A collection point for parking lot or street sweepings;

c. Collection sites for wastes collected and received in
sealed plastic bags from such activities as periodic
cleanup campaigns for cities, rights of way, or roadside
parks;

d. Places which receive one or more recyclable materials,
excluding garbage, for storage or for processing after
which the material is transported for resource recovery,
disposal, or storage;

e. Onsite incinerators used by  hospitals, <clinics,
laboratories, or other similar facilities solely for
incineration of commercial waste or infectious waste
generated onsite;

f. Rock and dirt fills that receive any combination of rock,
dirt, or sand; and

g. Surface impoundments for storage, handling, and disposal
of 0il and gas exploration and production wastes on a
lease or area permitted through the North Dakota
industrial commission under North Dakota Century Code
section 38-08-04.

h. The disposal into the mine spoils of the following wastes
generated in the mining operation:

(1) Rock, boulders, and dirt; and
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(2) Trees and brush.

i. The disposal of the following mining operation wastes into
areas designated in a surface coal mining permit issued by
the North Dakota public service commission for such

disposal:

(1) Inert waste from inspected farmsteads;

(2) Wood materials including pallets, Tumber, lathe,
cablespools, and fenceposts;

(3) Brick, concrete block, and cured concrete:; and

(4) Plastic material and pipe.

3. A permit for the transportation of solid waste is not required
by persons who:

a. Transport solely their own waste to a solid waste
management unit or facility;

b. Transport waste entirely within a facility regulated under
this article or entirely on their property; or

c. Transport a recyclable material other than used oil or
scrap tires.

History: Effective December 1, 1992; amended effective October 1, 1994;

August 1, 1995.
General Authority: NDCC 23-29-04

Law Implemented: NDCC 23-29-04, 23-29-07
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CHAPTER 33-20-03.1

33-20-03.1-03. Permit application review and action.

Ls

The department will review the applications, plans, and
specifications for solid waste transporters and for solid
waste management facilities and information submitted as a
result of the public notices.

Upon completion of the department's review, the application
for permit will be approved, returned for clarification and
additional information, or denied.

a. The basis for approval must be an application which
demonstrates compliance with this article and the North
Dakota Century Code chapter 23-29.

b. The basis for return must be an application which is
procedurally or technically incomplete, inaccurate, or
deficient 1in detail, or which precludes an orderly review
and evaluation. If the application is returned, the
applicant may resubmit an application, complete with all
necessary information to satisfy deficiencies. If the
applicant does not resubmit an application within six
months, the department shall consider the application
withdrawn, and any subsequent application must be
considered a new application.

c. The basis for denial must be an application which contains
false, misleading, misrepresented, or substantially
incorrect or inaccurate information; fails to demonstrate
compliance with this article; proposes construction,
installation, or operation of a solid waste management
unit or facility which will result in a violation of any
part of this article; or is made by an applicant for whom
an environmental compliance background review reveals any
of the circumstances 1listed in subsection 14 of North
Dakota Century Code section 23-29-04. '

If the department makes a preliminary determination to issue a
permit for a solid waste management facility, the department
shall prepare a draft permit. The draft permit will be
available for public review and comment after the department
publishes a notice of its intent to issue the permit. The
public notice must be published in the official county
newspaper in the county in which the solid waste management
unit or facility is located and in a daily newspaper of
general circulation in the area of the facility.

a. Interested persons may submit written comments to the
department on the draft permit within thirty days of the
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final public notice. All written comments will be
considered by the department in the formulation of its
final determinations.

b. The department shall may hold a hearing if it determines
there is significant public interest in holding such a
hearing. Public notice for a hearing will be made in the
same manner as for a draft permit. The hearing will be
before the department and will be held at least fifteen
days after the public notice has been published.

4, If, after review of all information received, the department
approves the permit application, the department shall issue a
permit. The department may impose reasonable conditions upon
a permit.

5. If, after review of all information received, the department
makes the determination to deny the permit, the applicant will
be notified, in writing, of the denial. The department shall
set forth in any notice of denial the reasons for denial. If
the application is denied, the applicant may submit a new
application, which will require a new public notice. A denial
must be without prejudice to the applicant's right to a
hearing before the department pursuant to North Dakota Century
Code chapter 28-32.

History: Effective December 1, 1992; amended effective October 1, 1994;
August 1, 1995,

General Authority: NDCC 23-29-04

Law Implemented: NDCC 23-29-04, 23-29-07
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CHAPTER 33-20-04.1

33-20-04.1-02. General facility standards. An owner or operator
of a solid waste management facility shall comply with these general
facility standards:

o

A1l personnel involved in solid waste handling and in the
facility operation or monitoring must be instructed in
specific procedures to ensure compliance with the permit, the
facility plans, and this article as necessary to prevent
accidents and environmental impacts. Documentation of
training, such as names, dates, description of instruction
methods, and copies of certificates awarded, must be placed in
the facility's operating record.

The solid waste management facility shall comply with the
water protection provisions of chapter 33-20-13.

The solid waste management facility may not cause a discharge
of pollutants into waters of the state unless such discharge
is in compliance with requirements of the North Dakota
pollutant discharge elimination system pursuant to chapter
33-16-01.

The solid waste management facility may not cause a violation
of the ambient air quality standard or odor rules, article
33-15, at the facility boundary.

Suitable control measures must be taken whenever fugitive dust
is a nuisance or exceeds the levels specified in article
33-15.

Open burning is prohibited except as allowed under article
33-15.

A permanent sign must be posted at the entrance of a facility,
or at the entrance of a solid waste management unit used by a
facility for wastes generated onsite, which indicates the
following:

a. The name of the facility;

b. The permit number;

c. The name and telephone number of the owner and the
operator if different than the owner;

d. The days and hours the facility is open for access;

e. The wastes not accepted for disposal; and
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f. Any restrictions for trespassing, burning, hauling, or
nonconforming dumping.

8. The owner or operator of a facility shall periodically inspect
solid waste managed at the facility, on a schedule proposed by
the owner or operator and approved by the department, to
control and reject unauthorized solid wastes as specified by
this article, a permit, or a plan of operation.

9. All Tlitter or windblown rubbish, trash, or garbage must be
returned to collection containers or vehicles, to storage
containers or areas, or to a solid waste management facility
as soon as practicable.

History: Effective December 1, 1992; amended effective October 1, 1994;
August 1, 1995.

General Authority: NDCC 23-29-04

Law Implemented: NDCC 23-29-04, 23-29-07

33-20-04.1-08. Resedree Treatment and  resource recovery
facilities. In addition to sections 33-20-04.1-02, 33-20-04.1-03,
33-20-04.1-04, and 33-20-04.1-05, the owner or operator of a facility
which conducts treatment or resource recovery other than processing
shall comply with these standards.

1. A1l Tiquids must be collected and treated to meet the water
protection provisions of chapter 33-20-13.

2. Surface water must be diverted away from all open storage
areas.

3. Solid waste must be confined to storage containers and areas
specifically designed to store waste. Waste handling and
storage systems must provide sufficient excess capacity to
prevent nuisances, environmental impacts, or health hazards in
the event of mechanical failure or unusual waste flows.

4. Resource recovery systems or facilities must be operated on
first-in, first-out basis. Stored solid waste containing
garbage may not be allowed to remain unprocessed for more than
forty-eight hours unless adequate provisions are made to
control flies, rodents, odors, or other environmental hazards
or nuisances.

5. All solid waste, recovered materials, or residues must be
controlled and stored in a manner that does not constitute a
fire or safety hazard or a sanitary nuisance.

6. A1l residues from resource recovery systems or facilities must
be handled and disposed according to this article.
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History:

A1l incinerators used for solid waste must be constructed and
operated in compliance with article 33-15.

Effective December 1, 1992; amended effective October 1, 1994;

August 1, 1995.

General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04, 23-29-05.2, 23-29-07.9

33-20-04.1-09. General disposal standards.

1.

In addition to sections 33-20-04.1-02, 33-20-04.1-03,
33-20-04.1-04, and 33-20-04.1-05, the standards of this
section apply to all landfills, surface impoundments closed
with solid waste in place, and land treatment units, unless
otherwise indicated.

Construction and operation standards for solid waste
management facilities regulated by this section:

a. Every solid waste Tlandfill or facility shall have and
maintain, or have access to, equipment adequate for the
excavation, compaction, covering, surface water
management, and monitoring procedures required by approval
plans and this article.

b. - Roads must be constructed and maintained to provide access
to the facility. Access roads must be cleaned and
decontaminated as necessary.

c. There must be available an adequate supply of suitable
cover material, which, if necessary, must be stockpiled
and protected for winter operation.

d. The final cover of all disposal facilities must be
designed and constructed in a manner that ensures the
quality and integrity of the hydraulic barrier and the
protective vegetative cover.

e. The working face or open area of a landfill must be
limited in size to as small an area as practicable.
Sequential partial closure must be implemented as
necessary to keep the disposal area as small as
practicable and to close filled areas in a timely manner.

f. All disposal facilities shall identify, quantify, remove,
stockpile, and maintain suitable plant growth material for
later use in closure.

g. Any recycling or salvage activity must be authorized by
the owner or operator and must be in a separate area in a
manner to avoid injury and interference with the landfill
operation.
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Vehicles, farm machinery, metal appliances, or other
similar items brought to the facility for recycling may be
stored temporarily in a separate area.

Vector control measures, in addition to the application of
cover material, must be instituted whenever necessary to
prevent the transmission of disease, prevent bird hazards
to aircraft, and otherwise prevent and reduce hazards
created by rats, flies, snakes, insects, birds, cats,
dogs, and skunks.

A1l domestic animals must be excluded from the facility.
Feeding of garbage to animals is prohibited.

A1l earthen material must be maintained onsite unless
removal from the site is authorized by the department.

Construction and operation standards, excluding inert waste
landfills.

a.

The landfill must be designed and operated to prevent the
run-on and runoff of surface waters resulting from a
maximum flow of a twenty-five-year, twenty-four-hour
storm.

Facilities receiving on average over twenty tons [18.2
metric tons] per day of solid waste shall make provisions
for measuring all waste delivered to and disposed in the
facility. Weight measurements are preferable; volume
measurements (cubic yards) are acceptable.

Active areas of the landfill must be surveyed periodically
to ensure that filling is proceeding in a manner
consistent with the Tlandfill design and that closure
grades are not exceeded.

A1l run-on or runoff must be properly controlled to avoid
its concentration on or in solid waste and to minimize
infiltration into the waste material. Disposal shall
avoid any areas within the facility where run-on or runoff
accumulates.

Leachate removal systems must be operated and maintained
to assure continued function according to the design
efficiency. This shall include, where applicable:

(1) Flushing, inspection and, if necessary, repair of
collection lines after placement of the first layer
of waste in a landfill cell;

(2) Annual sampling and analysis of leachate for the

parameters required under the ground water quality
monitoring required under section 33-20-13-02;
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(3) At minimum, semiannual monitoring of leachate head or
elevations above the liner;

(4) Annual flushing of leachate collection lines to
remove dirt and scale; and

(5) Inclusion of Tleachate removal system operation,
inspection, and maintenance procedures in the
operating record.

4. Closure standards, excluding land treatment units.

a.

Closed solid waste management units may not be used for
cultivated crops, heavy grazing, buildings, or any other
use which might disturb the protective vegetative and soil
cover.

A1l solid waste management units must be closed with a
final cover designed to:

(1) Have a permeability 1less than or equal to the
permeability of any bottom liner or natural subsoils
present;

(2) Minimize precipitation run-on from adjacent areas;

(3) Minimize erosion and optimize drainage of
precipitation falling on the landfill. The grade of
slopes may not be less than three percent, nor more
than fifteen percent, unless the permit applicant or
permittee provides Jjustification to show steeper
slopes are stable and will not result in surface soil
loss in excess of one-tenth of one percent per year
for the first year and one-hundredth of one percent
per year thereafter. In no instance may slopes
exceed twenty-five percent; and

(4) Provide a surface drainage system which does not
adversely affect drainage from adjacent lands.

The final cover must include six inches [15.2 centimeters]
or more of suitable plant growth material which must be
seeded with shallow rooted grass or native vegetation.

The department may allow, on a case-by-case basis, the use

of closed inert waste Tlandfill sites for certain
beneficial uses that would not pose a threat to human

health or the environment.

5. Postclosure standards for solid waste management facilities
regulated by this section.
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The owner or operator of a landfill or a surface
impoundment closed with solid waste in place shall meet
the following during the postclosure period:

(1) Maintain the integrity and effectiveness of the final
cover, including making repairs to the cover to
correct effects of settlement, subsidence, and other
events, and preventing run-on and runoff from eroding
or otherwise damaging the final cover;

(2) Maintain and operate the leachate collection system,
if applicable;

(3) Monitor the ground water and maintain the ground
water monitoring system, if applicable; and

(4) Operate and maintain the gas control system, if
applicable.

The owner or operator of a municipal waste landfill, an
industrial waste landfill, a special waste landfill, a
surface impoundment closed with solid waste remaining in
place, or a land treatment facility shall prepare and
implement a written postclosure . plan approved by the
department as a part of the permitting process. The
postclosure plan must address facility maintenance and
monitoring activities for a postclosure period of thirty
years.

(1) Postclosure includes appropriate: ground water
monitoring; surface water monitoring; gas monitoring;
and maintenance of the facility, facility structures,
and ground water monitoring systems.

(2) The postclosure plan must: provide the name,
address, and telephone number of the person or office
to contact during the postclosure period; and project
time intervals at which postclosure activities are to
be 1implemented, identify postclosure cost estimates,
and provide financial assurance mechanisms as
required by chapter 33-20-14.

(3) The department may require an owner or operator to
amend the postclosure plan, including an extension of
the postclosure period, and implement the changes.
If the permittee demonstrates that the facility is
stabilized, the department may authorize the owner or
operator to discontinue postclosure activities.

Following completion of the postclosure period, the owner
or operator shall notify the department verifying that
postclosure management has been completed in accordance
with the postclosure plan.
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History: Effective December 1, 1992; amended effective August 1, 1993;

October 1, 1994; August 1, 1995.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04, 23-29-05.2, 23-29-07.9
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CHAPTER 33-26-05.1

33-20-05.1-02. Performance and design criteria. The owner or
operator of an inert waste landfill shall comply with these design,
construction, and operating standards.

1.

Access to the facility must be controlled by lockable gates
and a combination of fencing, natural barriers, or artificial
barriers.

Disposal of the following solid waste into inert waste
landfills is prohibited: agricultural waste, asbhestos waste,
municipal waste, commercial waste, industrial waste, special
waste, regulated infectious waste, 1liquid solid waste,
hazardous waste, and radioactive waste.

A1l  wastes deposited at the site must be spread and
periodically compacted to promote drainage of surface water.

A1l wastes must be covered at least two times per year with a
minimum of six inches [15.2 centimeters] of suitable earthen
material.

a. The department may exempt the owner or operator of the
landfill from this requirement based on the type and
amount of waste received at the landfill and the site
location.

b. This requirement does not apply to monofills used solely
for bottom ash from coal fired boilers.

Inert waste permits must be Jimited to an area no larger than

History:

necessary to properly conduct permitted inert waste disposal
activities. The department shall take into consideration each
applicant's operating needs and conditions when evaluating
this requirement in order to best achieve the purposes of this

chapter.
Effective December 1, 1992; amended effective August 1, 1993;

August 1, 1995.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04, 23-29-07
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CHAPTER 33-20-06.1

33-20-06.1-01. Applicability. The requirements of this chapter
and of sections 33-20-01.1-08, 33-20-04.1-02, 33-20-04.1-03,
33-20-04.1-04, 33-20-04.1-05, and 33-20-04.1-09 apply to owners and
operators of municipal waste landfills, except that the department may
allow alternate performance and design criteria, as specified in
subsections 2 and 3 of section 33-20-06.1-02, and it may waive section
33-20-04.1-03 for a municipal waste landfill receiving less than twenty
tons [18.2 metric tons] per day based upon factors such as the site's
climate, hydrogeology, topography, geology, ground water quality and
location, and the type of. wastes received. In addition to the
requirements of this chapter, municipal solid waste landfills receiving
on average more than five hundred tons [455 metric tons] per day shall
comply with section 33-20-10-03, subsection 2 of section 33-20-10-04,
and section 33-20-10-05.

History: Effective December 1, 1992; amended effective October 1, 1994;
August 1, 1995.

General Authority: NDCC 23-29-04

Law Implemented: NDCC 23-29-04

33-20-06.1-03. Closure criteria. In addition to sections
33-20-04.1-05 and 33-20-04.1-09, at closure, an owner or operator shall
cover an existing unit with a layer of compacted soil material having a
thickness of eighteen inches [45.7 centimeters] or more and a hydraulic
conductivity of 1 x 10-7 centimeters per second or less. The compacted
layer must be free from cracks and extrusions of solid waste. A second
layer of twelve inches [30.5 centimeters] or more of clay-rich soil
material suitable for serving as a plant root zone must be placed over
the compacted layer. At least six inches [15.2 centimeters] of suitable
plant growth material must be placed over the covered landfill and the
facility planted with adapted grasses. The total depth of final cover
must be three feet [91.4 centimeters] or more, er as required to achieve
subsection 3 of section 33-20-06.1-02.

History: Effective December 1, 1992; amended effective August 1, 1995.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04
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CHAPTER 33-20-10

33-20-10-05, Facility inspector. The owner or operator shall
provide the funds necessary to employ an inspector for conducting onsite
inspection services at the facility. The owner or operator shall
provide funds by July thirty-first of each year for salary, wages, and
operating expenses associated with employing an inspector for the

facility.

History: Effective August 1, 1995,
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-01-22, 23-29-04
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CHAPTER 33-20-13

33-20-13-02. Ground water quality monitoring.

1.

An owner or operator of a resource recovery unit, a land
treatment unit, a surface impoundment, or a landfill, except
an inert waste landfill, must incorporate a ground water
monitoring system into the design of the facility. If the
owner or operator demonstrates to the department that there is
no potential for migration of solid waste constituents to the
uppermost aquifer during the 1life of the solid waste
management unit and the postclosure period, the department may
suspend this requirement. The demonstration must be based
upon factors such as the site characterization, the solid
waste characteristics and constituents, the potential capacity
of the unit or facility, and the physical, chemical, and
biological processes affecting contaminant fate and transport.

Ground water monitoring systems must be designed to
effectively detect the migration of contamination. At a
minimum, a water quality monitoring system shall:

a. Include one ground water monitoring well located
upgradient of the solid waste management unit, and at
least two wells located downgradient of the unit. The
monitoring wells should be installed at appropriate
locations and depths to yield ground water from the
uppermost aquifer and all hydraulically connected aquifers
below the solid waste management units on the facility;

b. Represent the elevation of ground water in each well
immediately prior to purging so that the owner or operator
may determine the rate and direction of ground water flow
each time ground water is sampled;

Cc. Represent the quality of ground water that has not been
affected by spills or leakage from solid waste management
units; '

d. Represent the quality of ground water to ensure detection
of contamination passing the compliance boundary;

e. Ground water samples at municipal waste landfills must not
be filtered prior to analysis; and

f. The frequency and number of samples collected must be
consistent with statistical procedures for evaluating
ground water data. A minimum of four independent samples
from each well must be collected for analysis during the
first sampling event for establishing background data at
upgradient (subdivision c) and downgradient
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(subdivision d) wells, unless four or more sampling events
occur prior to acceptance of solid waste by the facility.
The monitoring frequency must be semiannual during the
active life of the facility and during the postclosure
period. The department may specify an alternate frequency
for sampling based wupon such factors as site
hydrogeological characteristics, solid waste
characteristics, evidence of a spill or leakage, or
resource value of the aquifer.

Additional wells may be required in complicated
hydrogeological settings or to define the extent of
contamination detected.

A written ground water monitoring plan must be developed for
approval by the department and implemented as part of the
permitting process. The plan must include:

a. Number and location of wells;

b. Procedures for decontamination of drilling and sampling
equipment;

c. Procedures for sample collection;

d. Sample analytical procedures;

e. Chain of custody control;

f. Parameters for analysis;

g. Quality assurance or quality control procedures;

h. A monitoring schedule;

i. Data statistical methods and analysis procedures; and

j. Reporting of a statistiea}l statistically significant

increase over a background value or of an exceedance of a
maximum concentration limit or a water quality standard.

Ground water monitoring data obtained under this section must
be analyzed within a reasonable period of time after
completing sampling and Tlaboratory analysis to determine
whether or not a statistieal statistically significant
increase over background values or an exceedance of a maximum
concentration limit or water quality standard has occurred for
each parameter required in the monitoring plan or permit.
Statistical methods must, as appropriate:

a. Be appropriate for the distribution of the data and, if
inappropriate for a normal theory test, be transformed or
a distribution-free theory test must be used.
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b. Control or correct for seasonal and spatial variability in
the data.

c. Account for data below the 1imit of detection that can be
reliably achieved by routine laboratory techniques, using
the 1imit as the lowest concentration level for a chemical
parameter which is below detection.

d. Be protective of human health and environmental resources.

History: Effective December 1, 1992; amended effective October 1, 1994;
August 1, 1995.

General Authority: NDCC 23-29-04, 23-33-05, 23-33-11, 61-28-04,
61-28-05

Law Implemented: NDCC 23-29-04, 23-33-05, 23-33-06, 23-33-08, 23-33-11,
61-28-04

33-20-13-05. Remediat Assessment monitoring, remedial measures,
and corrective action.

1. Within ninety days of finding that a parameter has been
detected at a statistically significant Tevel exceeding the
ground water standards established under sections 33-20-13-02
and 33-20-13-03, the owner or operator shall initiate an
assessment of remedial measures. The assessment must:

a. Be completed within a reasonable time period, unless
otherwise specified by permit or the department;

b. Include an evaluation of the nature and extent of the
release of the constituents including pathways to human
and environmental receptors;

c. For municipal landfills, include ground water sampling and
analysis for all parameters listed in appendix 1 of this
chapter. The department may delete any of the appendix 1
parameters if it can be shown that the removed
constituents are not reasonably expected to be in or
derived from the waste within the leaking facility;

=

Include an analysis of the effectiveness of potential
remedial measures in meeting all requirements of
subsection 2 and include the following:

(1) The performance, reliability, ease of implementation,
and potential impacts of each potential remedial
measure;

(2) The time required to begin and complete each
potential remedial measure;
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(3) The costs of implementation of each potential
remedial measure; and

(4) The permit requirements or other environmental or
public health requirements that may substantially
affect implementation of each potential remedial
measure; and

When requested by the department, the owner or operator
must discuss results of the assessment of remedial
measures, prior to selection of a corrective action
remedy, in a public meeting with interested and affected
persons.

Based on the results of the assessment of remedial measures
conducted under subsection 1, the owner or operator must
select a corrective action remedy within thirty days which, at
minimum, meets the following standards:

a.

b.

When

Is protective of human health and environmental resources;

Attains the ground water protection standards under
sections 33-20-13-02 and 33-20-13-03;

Controls the sources of release so as to reduce or
eliminate, to the maximum extent practicable, further
releases of constituents that may pose a threat to human
health or environmental resources; and .

Complies with this article and other applicable
environmental statutes and rules.

selecting a corrective action remedy under subsection 2,

the owner or operator shall consider these factors:

a.

The short-term and long-term effectiveness of the
potential remedial measure considering:

(1) Magnitude of reducing exposure to constituents;
(2) Likelihood of further releases;

(3) Practical capability of technologies; and

(4) Time until the standards are achieved.

The ease or difficulty of implementing the potential
remedial measure considering:

(1) Availability of equipment and specialists;

(2) Long-term management needs such as monitoring,
operation, and maintenance; and
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History:

(3) Need to <coordinate with and obtain necessary
approvals or permits from other agencies.

c. The need for interim measures to control the sources of
the release and to protect human health and environmental

resources.

d. The schedules for initiating, conducting, and completing
the potential remedial measure.

e. Practical capability of the owner or operator.

The owner or operator shall provide the department with a
document fully describing the remedial measures assessment
under subsection 1 and the selected corrective action remedy
under subsections 2 and 3.

Upon selection of the corrective action remedy under
subsection 2 and with the concurrence of the department, the
owner or operator shall establish and implement the remedy.

a. During implementation, the owner or operator shall monitor
the effectiveness of the remedy.

b. Implementation shall be considered complete when all
actions and standards required to complete the remedy have
been satisfied and approved by the department.

c. Fhe Upon completion of a corrective action remedy, the
owner or operator shall place in the operating record a
certification that the corrective action remedy has been
completed in-the-eperating-recerd. Within fourteen days
of completion of the certification, the owner or operator
shall notify the department that the certification has
been placed in the operating record.

Effective October 1, 1994; amended effective August 1, 1995.

General Authority: NDCC 23-29-04, 23-33-11, 61-28-04, 61-28-05
Law Implemented: NDCC 23-29-04, 23-33-02, 23-33-06, 23-33-08, 61-28-04
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STAFF COMMENT: Appendix I to

section 33-20-13-05 contains all new
material but is not underscored so as to improve readability.

Appendix I to Section 33-20-13-05 - List of Hazardous
Inorganic and Organic Constituents

Acenaphthene

Acenaphtylene

Acetone

Acetonitrile; Methyl cyanide

Acetophenone

2-Acetylaminofluorene; 2-AAF

Acrolein

Acrylonitrile

Aldrin

Allyl chloride

4-Aminobiphenyl

Anthracene

Antimony

Arsenic

Barium

Benzene

Benzol[a]anthracene; Benzanthracene

Benzo[b] fluoranthene

Benzo[k] fluoranthene

Benzo[ghi]perylene

Benzo[a]pyrene

Benzyl alcohol

Beryllium

alpha-BHC

beta-BHC

delta-BHC

gamma-BHC;Lindane

Bis(2-chloroethoxy)methane

Bis(2-chloroethyl)ether;
Dichloroethyl ether

Bis-(2-chloro-1-methylethyl) ether;
2,21-Dichlorodiisopropy]
ether; DCIP

Bis-(2-ethylhexyl) phthalate

Bromochloromethane; Chloro-
bromomethane

Bromodichloromethane;

Dibromochloromethane

Bromoform; Tribromomethane

4-Bromophenyl phenyl ether

Butyl benzyl phthalate; Benzyl
butyl phthalate

Cadmium

Carbon disulfide
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p-Chloroaniline

Chlorobenzene

Chlorobenzilate

p-Chloro-m-cresol; 4-Chloro-3-
methylphenol

Chloroethane; Ethyl chloride

Chloroform; Trichloromethane

2-Chloronaphthalene

2-Chlorophenol

4-Chlorophenyl phenyl ether

Chloroprene

Chromium

Chrysene

Cobalt

Copper .

m-Cresol; 3-methylphenol

0-Cresol; 2-Methylphenol

p-Cresol; 4-Methylphenol

Cyanide _

2,4-D; 2,4-Dichlorophenoxyacetic
acid

4,41-pDD

4,41 -DDE

4,41-pDT

Diallate

Dibenz[a,h]anthracene

Dibenzofuran

Dibromochloromethane;
Chlorodibromomethane

1,2-Dibromo-3-chloropropane; DBCP

1,2-Dibromoethane; Ethylene
dibromide; EDB

Di-n-butyl phthalate

o-Dichlorobenzene;
1,2-Dichlorobenzene

m-Dichlorobenzene;
1,3-Dichlorobenzene

p-Dichlorobenzene;
1,4-Dichlorobenzene

3,31-Dichlorobenzidine

trans-1,4-Dichloro-2-butene

Dichlorodifluoromethane; CFC 12

1,1-Dichloroethane; Ethyldidene
chloride



Carbon tetrachloride

Chlordane

1,1-Dichloroethylene; 1,1-Dichloro-
ethene; Vinylidene chloride

cis-1,2-Dichloroethylene; cis-1,2-
Dichloroethene

trans-1,2-Dichloroethylene trans-1,2-

Dichloroethene
2,4-Dichlorophenol
2,6-Dichlorophenol
1,2-Dichloropropane; Propylene
dichloride

1,3-Dichloropropane; Trimethylene
dichloride

2,2-Dichloropropane; Isopropylidene
chloride

1,1-Dichloropropene

cis-1,3-Dichloropropene

trans-1,3-Dichloropropene

Dieldrin

Diethyl phthalate

0,0-Diethyl 0-2-pyrazinyl
phosphorothioate; Thionazin

Dimethoate

p- (Dimethylamino)azobenzene

7,12-Dimethylbenz[a]anthracene

3,31-Dimethylbenzidine

2,4-Dimethylphenol; m-Xylenol

Dimethyl phthalate

m-Dinitrobenzene

4,6-Dinitro-o-cresol 4,6-Dinitro-2
methylphenol

2,4-Dinitrophenol

2,4-Dinitrotoluene

2,6-Dinitrotoluene

Dinoseb; DNBP; 2-sec-Butyl-
4,6-dinitrophenol

Di-n-octyl phthalate

Diphenylamine

Disulfoton

Endosulfan

Endosulfan

Endosulfan

Endrin

Endrin aldehyde

Ethylbenzene

Ethyl methacrylate

Ethyl methanesulfonate

Famphur

Fluoranthene

Fluorene

Heptachlor

Heptachlor epoxide

I
II
sulfate
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1,2-Dichloroethane; Ethylene
dichloride

Hexachlorocyclopentadiene

Hexachloroethane

Hexachloropropene

2-Hexanone; Methyl butyl ketone

Indeno(1,2,3-cd)pyrene

Isobutyl alcohol

Isodrin

Isophorone

Isosafrole

Kepone

Lead

Mercury

Methacrylonitrile

Methapyrilene

Methoxychlor

Methyl bromide; Bromomethane

Methyl chloride; Chloromethane

3-Methylcholanthrene

Methyl ethyl ketone; MEK; 2-Butanon

Methyl iodide; lodomethane

Methyl methacrylate

Methyl methanesulfonate

2-Methylnaphthalene

Methyl parathion; Parathion methy]l

4-Methyl-2-pentanone; Methyl
isobutyl ketone

Methylene bromide; Dibromomethane

Methylene chloride; Dichloromethane

Naphthalene

1,4-Naphthoquinone

1-Naphthylamine

2-Naphthylamine

Nickel

o-Nitroaniline;

m-Nitroaniline;

p-nitroaniline;

Nitrobenzene

o-Nitrophenol; 2-Nitrophenol

p-Nitrophenol; 4-Nitrophenol

N-Nitrosodi-n-butylamine

N-Nitrosodiethylamine

N-Nitrosodimethylamine

N-Nitrosodiphenylamine

N-Nitrosodipropylamine; N-Nitroso-
N-dipropylamine; Di-n-pro-
pylnitrosamine

N-Nitrosomethylethalamine

N-Nitrosopiperidine

N-Nitrosopyrrolidine

5-Nitro-o-toluidine

Parathion

2-Nitroaniline
3-Nitroanile
4-Nitroaniline



Hexachlorobenzene

Hexachlorobutadiene

Pentachloronitrobenzene

Pentachlorophenol

Phenacetin

Phenanthrene

Phenol

p-Phenylenediamine

Phorate

Polychlorinated biphenyls;
PCBs; Aroclors

Pronamide

Propionitrile; Ethyl cyanide

Pyrene

Safrole

Selenium

Silver

Silvex; 2,4,5-TP

Styrene

Sulfide

2,4,5-T; 2,4,5-Trichlorophen-
oxyacetic acid

1,2,4,5-Tetrachiorobenzene

1,1,1,2-Tetrachioroethane

1,1,2,2-Tetrachloroethane

Pentachlorobenzene

2,3,4,6-Tetrachlorophenol

Thallium

Tin

Toluene

o-Toluidine

Toxaphene

1,2,4-Trichlorobenzene

1,1,1-Trichloroethane;
Methylchloroform

1,1,2-Trichloroethane

Trichloroethylene; Trichloroethene

Trichlorofluoromethane; CFC-11

2,4,5-Trichlorophenol

2,4,6-Trichlorophenol

1,2,3-Trichloropropane

0,0,0-Triethyl phosphorothioate

sym-Trinitrobenzene

Vanadium

Vinyl acetate

Vinyl chloride; Chloroethene

Xylene (total)

Zinc

Tetrachloroethylene; Tetrachloroethene;

Perchloroethylene

History: Effective August 1, 1995.
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CHAPTER 33-20-14

33-20-14-04. Implementation of financial assurance for closure
and postclosure.

¥

History:

The closure plan and postclosure plan required by this article
must specify the financial assurance mechanisms required by
this chapter and, if a reserve account, trust fund, surety
bond, or insurance policy, the methods and schedules for
funding the mechanisms.

Publicly owned solid waste disposal facilities shall comply
with the following:

a. Closure and postclosure financial assurance funds must be
generated for each facility as indicated in the closure
and postclosure plans;

b. Each facility owner or operator must establish a procedure
with the trustee of the financial assurance mechanism for
notification of nonpayment of funds to be sent to the
department; and

c. Each owner or operator shall file with the department no
later than August thirty-first of each succeeding year an
annual report of the financial assurance mechanism
established for closure and postclosure activities.

Privately owned solid waste disposal facilities shall comply
with the following:

a. Each owner or operator shall file with the department
within-ninety-days no later than August thirty-first of
each succeeding year an annual audit of the financial
assurance mechanisms established for <closure and
postclosure activities; and

b. Annual audits must be conducted by a certified public
accountant licensed in the state and must be filed with
the department no later than Mareh August thirty-first of
each year for the previous calendar year, including each
year of the postclosure period.

Effective December 1, 1992; amended effective August 1, 1993;

October 1, 1994; August 1, 1995.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04

33-20-14-07. Specific requirements of mechanisms for financial

assurance.
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Trust fund. A trust fund must satisfy the requirements of
this subsection.

a. The trustee must be an entity which has authority to act
as a trustee and whose trust operations are regulated and
examined by a federal or state agency.

b. Payments into the trust fund must be made annually over
the initial permit or over the remaining life of the solid
waste management unit or facility, whichever is shorter.
This is the pay-in period.

c. The first payment into the trust fund must equal or exceed
the current cost estimate for closure or postclosure,
whichever is applicable, divided by the number of years
defined in subdivision b. The amount of subsequent
payments must be determined by the following formula:

CE - CV
Next payment = Y

Where CE 1is the current cost estimate, CV is the current
value of the trust fund, and Y is the number of years
remaining in the pay-in period. '

d. The initial payment into the trust fund must be made for
new or expanded facilities before the initial receipt of
solid waste or for existing facilities before the
effective date as provided by subsection 1 of section
33-20-14-01.

e. If an owner or operator establishes a trust fund after
having used one or more alternative mechanisms specified
in section 33-20-14-03, the initial payment into the trust
fund must equal or exceed the amount that the fund would
contain if the fund were established initially and annual
payments made according to subdivision c.

f. The owner or operator, or other person authorized to
conduct closure or postclosure care may request
reimbursement from the trustee for these expenses.
Requests for reimbursement will be approved by the trustee
only if sufficient funds are remaining in the trust fund.

Surety bond. A surety bond guaranteeing payment or
performance must satisfy to the requirements of this
subsection.

a. The penal sum of the bond must be in an amount equal to or

greater than the current closure or postclosure cost
estimate, whichever is applicable.
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b. Under the terms of the bond, the surety must become liable
on the bond obligation when the owner or operator fails to
perform as guaranteed by the bond.

c. The owner or operator must establish a standby trust fund
that meets the requirement of subsection 1, except for
payment provisions in subdivisions b, ¢, and d.

d. Payments made under the terms of the bond must be
deposited by the surety into the standby trust fund.
Payments from the trust fund must be approved by the
trustee.

e. Under the terms of the bond, the surety may cancel the
bond by sending notice of cancellation by certified mail
to the owner or operator and to the department one hundred
twenty days or more in advance of the cancellation. If
the surety cancels the bond, the owner or operator must
obtain alternate financial assurance.

3. Letter of credit. A letter of credit must satisfy the
requirements of this subsection. ;

a. The issuing institution of a letter of credit must have
authority to issue letters of credit and its operations
must be regulated and examined by a federal or state
agency.

b. A Tletter from the owner or operator, referring to the
letter of credit by number, issuing institution, and date
and including the name and address of the solid waste
management unit or facility and the amount of funds
assured, must be provided with the letter of credit to the
department.

c. The letter of credit must be irrevocable and issued for a
period of at least one year in an amount at least equal to
the current cost estimate for closure or postclosure care,
whichever 1is applicable. The letter of credit must
provide that the expiration date will be automatically
extended for a period of one year unless the issuing
institution has canceled the letter of credit by sending
notice of cancellation to the owner or operator and to the
department one hundred twenty days or more in advance of
the cancellation. If the letter of credit is canceled by
the issuing institution, the owner or operator must obtain
alternate financial assurance.

4. Insurance. Insurance must satisfy the requirements of this
subsection.
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a. The insurer must be licensed to transact the business of
insurance, or eligible to provide insurance as an excess
or surplus Tines insurer in one or more states.

b. The insurance policy must guarantee that funds will be
available to close the solid waste management unit or
facility whenever closure occurs or to provide postclosure
care whenever the postclosure period begins, whichever is
applicable. The policy must also guarantee that, once
closure or postclosure care begins, the insurer will be
responsible for paying out funds to the owner or operator
or other person authorized to conduct <closure or
postclosure care up to an amount equal to the face amount
of the policy.

c. The insurance policy must be issued for a face amount at
least equal to the current cost estimate for closure or
postclosure care, whichever is applicable. The term face
amount means the total amount the insurer is obligated to
pay under the policy.

d. Each insurance policy must contain a provision allowing
assignment of the policy to a successor owner or operator.
Such assignment may be conditional upon consent of the
insurer.

e. The insurance policy must provide that the insurer may not
cancel, terminate, or fail to renew the policy, except for
failure to pay the premium. The automatic renewal of the
policy must provide the insured with the option of renewal
at the face amount of the expiring policy. If there is a
failure to pay a premium, the insurer may cancel the
policy by sending notice of cancellation by certified mail
to the owner or operator and to the department one hundred
twenty days or more in advance of cancellation. If the
insurer cancels the policy, the owner or operator must
obtain alternate financial assurance.

Financial test and corporate guarantee. A financial test or
corporate guarantee must satisfy the requirements of this
subsection.

a. For the financial test, the owner or operator must have:

(1) A ratio of current assets to current liabilities
greater than one and five-tenths, or a current rating
for the owner's or operator's most recent bond
issuance of AAA, AA, A, or A BBB as issued by
Standard and Poor's or Aaa, Aa, A, or A Baa as issued
by Moody's; and

(2) Net working capital and tangible net worth each at
least four times the sum of the current cost
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estimates for closure or postclosure, whichever is
applicable; and

(3) Tangible net worth of at least two million dollars;
and

(4) Assets Tlocated in the United States amounting to at
least four times the current cost estimates for
closure or postclosure care, whichever is applicable.

To demonstrate the financial test, the owner or operator
must submit the following items to the department in a
letter which transmits:

(1) A copy of an independent certified public
accountant's report on examination of the owner's or
operator's financial statements for the latest fiscal
year; and

(2) A report from an independent certified public
accountant to the owner or operator stating that:

(a) The accountant has compared the data which the
letter from the chief financial officer
specifies as having been derived from the
independently audited, yearend financial
statements for the latest fiscal year; and

(b) In connection with that procedure, no matters
came to lead the accountant to believe that
specified data should be adjusted.

After initial submission of the items in subdivision b,
the owner or operator must send updated information to the
department withiRn--RiRety--days no later than August
thirty-first of each succeeding fiscal year. This
information must consist of all items specified in
subdivision b.

If the owner or operator no longer meets the requirements
of subdivision a, the owner or operator must send notice
by certified mail to the department within ninety days and
establish alternate financial assurance within one hundred
twenty days.

The department may disallow use of the financial test on
the basis of qualification in the opinion expressed by the
certified public accountant in the accountant's report on
examination of owner's or operator's statements. An
adverse opinion or a disclaimer of opinion may be cause
for disallowance. The owner or operator shall provide
alternate financial assurance within thirty days after
notification of the disallowance.
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History:

An owner or operator may meet the requirements of this
subsection by obtaining a written guarantee. The
guarantor must be the direct or higher-tier parent
corparation of the owner or operator er, a firm whose
parent corporation 1is also the parent corporation of the
owner or operator, or a firm with a substantial business
relationship with the owner or operator. The guarantor
must meet the requirements of subdivisions a through e and
a certified copy of the guarantee must accompany the items
12 subdivision b. The terms of the guarantee must provide
that:

(1) Guarantor will complete closure or postclosure care,
whichever is applicable, if the owner or operator
fails to do so; and

(2) The corporate guarantee will remain in effect unless
the guarantor sends notice of cancellation by
certified mail to the owner or operator and to the
department; and

(3) Guarantor will provide alternate financial assurance
within ninety days if the corporate guarantee is
canceled and if the owner or operator fails to
provide approved alternate financial assurance.

Effective October 1, 1994; amended effective August 1, 1995.

General Authority: NDCC 23- 29 04
Law Implemented: NDCC 23-29-04
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CHAPTER 33-20-16

33-20-16-05. Term and renewal of certificates. Certificates
expire each year on June thirtieth. The holder must reapply for renewal
of an expired certificate and pay the renewal fee by August July first.
To be eligible for renewal, each certified operator must attend at least
one departmentally approved training course every three years.

History: Effective December 1, 1992; amended effective August 1, 1995.
General Authority: NDCC 23-29-04
Law Implemented: NDCC 23-29-04, 23-29-07.9
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CHAPTER 33-20-18

33-20-18-01. Solid waste management fund.

1.

History:

Any political subdivision may apply for a loan or grant from
the solid waste management fund.

The loan or grant application must be submitted to the
department and include the following:

a. The political entity applying for the grant or loan.
b. The purpose of the grant or Toan application:
(1) Market development.
(2) Waste reduction.
(3) Resource recovery.
(4) Recycling.
(5) Planning.
Cc. Eertifieatien--by--the--distriet-that A description of how

the proposed project is consistent with the district solid
waste management plan.

d. A description of the work plan, implementation procedures,
and schedule.

e. Identification of the amount of grant or loan requested
and a cost analysis of the entire project.

f. Progress reporting schedule.

Effective April 1, 1992; amended effective August 1, 1995.

General Authority: NDCC 23-29-04, 23-29-07.5
Law Implemented: NDCC 23-29-04, 23-29-07.5
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SEPTEMBER 1995

CHAPTER 33-15-11

33-15-11-04. Preplanned abhatement strategies plans.

(|

Any person responsible for the operation of a source of air
contaminants as set forth in table 7 shall prepare abatement
strategies plans for reducing the emission of air contaminants
during periods of an air pollution alert, air pollution
warning, and air pollution emergency. Abatement strategies
plans shall be designed to reduce or eliminate emissions of
air contaminants in accordance with the objectives set forth
in table 7.

Any person responsible for the operation of a source of air
contaminants not set forth under subsection 1 shall, when
requested by the department, 1in writing, prepare abatement
strategies plans for reducing the emission of air contaminants
during periods of an air pollution alert, air pollution
warning, and air pollution emergency. Abatement strategies
plans shall be designed to reduce or eliminate emissions of
air contaminants in accordance with the objectives set forth
in table 7.

Abatement strategies plans as required under subsections 1
and 2 shall be in writing and identify the sources of air
contaminants, the approximate amount of reduction of air
contaminants, and a brief description of the manner in which
the reduction will be achieved during an air pollution alert,
air pollution warning, and air pollution emergency.

During a condition of air pollution alert, air pollution
warning, and air pollution emergency, abatement strategies
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plans as required by subsections 1 and 2 shall be made
available on the premises to any person authorized to enforce
the provisions of applicable rules and regulations.

5. Abatement strategies plans as required by subsections 1 and 2
shall be submitted to the department upon request within
thirty days of the receipt of such request; such abatement
strategies plans shall be subject to review and approval by
the department. If, in the opinion of the department an
abatement strategies plan does not effectively carry out the
objectives as set forth in table 7, the department may
disapprove it, state the reasons for disapproval, and order
the preparation of an amended abatement strategies plan within
the time period specified in the order.

History: Amended effective January 1, 1989.

General Authority: NDCC 28-32-02
Law Implemented: NDCC 23-25-02
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Table 6.

Air Pollution Episode Criteria

Air pollution forecast:
An internal watch by the department shall be actuated by a
national weather service advisory that an atmospheric

stagnation advisory is in effect or the equivalent local
forecast of a stagnant atmospheric condition.

Air pollution alert:
The alert level is that concentration of contaminants at which
first stage control actions are to begin. An alert will be

declared when any one of the following Tevels is reached at
any monitoring site:

S0,-800 ug/m3 (0.3 ppm), 24-hour average.

PMig - 350 ug/m3, 24-hour average.

C0-17 mg/m3 (15 ppm), 8-hour average.

Ozone (03) - 400 ug/m3 (0.2 ppm), l-hour average.

NO, - 1,130 ug/m3 (0.6 ppm), l-hour average; 282 ug/m3
(0.15 ppm), 24-hour average.

In addition to the levels listed for the above pollutants,
meteorological conditions are such that pollutant
concentrations can be expected to remain at the above levels
for twelve or more hours or increase, or in the case of ozone,
the situation is Tikely to recur within the next twenty-four
hours unless control actions are taken.

Air pollution warning:

The warning level indicates that air quality is continuing to
degrade and that additional control actions are necessary. A

warning will be declared when any one of the following levels
is reached at any monitoring site:

S0, - 1,600 ug/m3 (0.6 ppm), 24-hour average.
PMig - 420 ug/m3, 24-hour average.

C0-34 mg/m3 (30 ppm), 8-hour average.

Ozone (03) - 800 ug/m3 (0.4 ppm), l-hour average.
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NO, - 2,260 ug/m3 (1.2 ppm), l-hour average; 565 ug/m3
(0.3 ppm), 24-hour average.

In addition to the Ilevels listed for the above pollutants,
meteorological conditions are such that pollutant
concentrations can be expected to remain at the above levels
for twelve or more hours or increase, or in the case of ozone,
the situation is likely to recur within the next twenty-four
hours unless control actions are taken.

Air pollution emergency:

The emergency level indicates that air quality is continuing
to degrade toward a level of significant harm to the health of
persons and that the most stringent control actions are
necessary. An emergency will be declared when any one of the
following levels is reached at any monitoring site:

S0, - 2,100 pg/m3 (0.8 ppm), 24-hour average.

PMig - 500 ug/m3, 24-hour average.

C0-46 mg/m3 (40 pp<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>