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TITLE 7

AGRICULTURE COMMISSIONER









SEPTEMBER 2002

CHAPTER 7-06-01

7-06-01-02. Noxious weeds listed. Weeds declared noxious shall be
confined to weeds that are difficult to control, easily spread, and injurious to public
health, crops, livestock, land, or other property. The following weeds have been
declared noxious for the purpose of North Dakota Century Code chapter 63-01.1:

1.

2.

10 12

Absinth wormwood (artemisia absinthium L.).

Canada thistle (cirsium arvense (L.) scop.).

Dalmatian toadflax (Linaria genistifolia ssp. dalmatica).
Diffuse knapweed (centaurea diffusa lam.).

Field bindweed (convolvulus arvensis L.).

Leafy spurge (euphorbia esula L.).

Musk thistle (carduus nutans L.).

Purple loosestrife (lythrum salicaria L., lythrum virgatum L., and all
cultivars).

Russian knapweed (eentaurea Acroptilon repens (L.) DC.).

Saltcedar (Tamarix_ramosissima Ledeb., including T. chinensis and
T. parviflora DC.).

Spotted knapweed (centaurea maculosa lam.).

Yellow starthistle (centaurea solstitialis L.).

History: Amended effective June 1, 1985; February 1, 2000; September 1, 2002.
General Authority: NDCC 28-32-02, 63-01.1-03
Law Implemented: NDCC 63-01.1-03










TITLE 28

BOARD OF REGISTRATION FOR PROFESSIONAL ENGINEERS AND LAND
SURVEYORS






NOVEMBER 2002

CHAPTER 28-02.1-11

EMERGENCY AND REMOTE PRACTICE BY FOREIGN PRACTITIONERS

Section

28-02.1-11-01 Definitions

28-02.1-11-02 Indirect Practice Without a License
28-02.1-11-03 Emergency Practice Without a License
28-02.1-11-04 Direct Practice Without a License

only:

28-02.1-11-01. Definitions. These definitions shall apply to this chapter

1.

]

o

[~

"Board" means the state board of registration for professional engineers
and land surveyors provided for by North Dakota Century Code chapter

43-19.1.

"Foreign practitioner" means an_individual who currently holds and
maintains a license in _qood standing to engage in_engineering or

land surveying in a state or jurisdiction other than North Dakota and
who is not the subject of a pending disciplinary action in any state or

jurisdiction.

"Good standing" means a foreign practitioner holds a current license to

practice engineering or land surveying that is not issued on a temporary
or restricted basis and is not encumbered or on probation and is not

suspended or revoked.

"License" means a license, certificate, permit, or similar authorization to

practice engineering or land surveying, which is issued by a government
agency in another state or jurisdiction that imposes requirements for
obtaining and maintaining a license, which are at least as stringent as




the requirements imposed in North Dakota to obtain and maintain a
license to practice engineering or land surveying.

History: Effective November 1, 2002.
General Authority: NDCC 43-19.1-08
Law Implemented: NDCC 43-51-03

28-02.1-11-02. Indirect practice without a license. NotwithsStanding-the—
provisions of _subsection—2 of North-Dakota—Century-Code-section 43-51-03—of
a foreign practitioner shall not provide services in this state
without obtaining a licénse from the board unless such services are provided

pursuant to subsection 1 of North Dakota Century Code section 43-51-03, North
Dakota Century Code section 43-51-04, er-the successor statutes theretor; or any

other statutes or an administrative rule adopted by the board.

History: Effective November 1, 2002.
General Authority: NDCC 43-19.1-08
Law Implemented: NDCC 43-51-03

28-02.1-11-03. Emergency practice without a license. A foreign
practitioner offering land surveying services under North Dakota Century Code
section 43-51-04 ~er-its-sucecessor statute, shall be limited to services comprising

the determination of incidental topography within the meaning of subsection 4 of
North Dakota Century Code section 43-19.1-02,-erits SUCCESSOT Statuts.

History: Effective November 1, 2002.
General Authority: NDCC 43-19.1-08
Law Implemented: NDCC 43-51-04

28-02.1-11-04. Direct practice without a license. Notwithstanding the
provisions of North Dakota Century Code section 43-51-05. erits Successorstatuteu
no foreign practitioner may provide services in this state without obtaining a license
from the board unless allowed to do so by some other statute or an administrative
rule adopted by the board.

History: Effective November 1, 2002.
General Authority: NDCC 43-19.1-08
Law Implemented: NDCC 43-51-05




TITLE 33

STATE DEPARTMENT OF HEALTH






AUGUST 2002

CHAPTER 33-06-01

33-06-01-01. Reportable conditions. All reports and information
concerning reportable conditions are confidential and not open to inspection.
The following designated reportable conditions must be reported to the state
department of health by the persons designated in chapter 33-06-02. If any
reportable condition is designated by an asterisk, an appropriate sample or isolate
must be submitted to the division of microbiology (public health laboratory) in
addition to the required report.

1.

2.

10.

11.

12.

Anthrax*.

Botulism®.

Brucellosis*.
Campylobacter enteritis*.

Cancer, all invasive and in situ carcinomas (except basal and squamous
cell skin carcinomas or carcinoma in situ of the cervix uteri).

Chickenpox (varicella).

Chlamydial infections.

Cholera*.

Cryptosporidiosis.

Diphtheria™.

Encephalitis (arboviral encephalitides only).

Enteric E. coli infection (includes E. coli 0157:H7 and infections caused
lg();u;:*t.her enterohemorrhagic, enteropathogenic, or enteroinvasive E.
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Enterococcus, vancomycin resistant (VRE)*.

Foodborne or waterborne outbreaks.

Giardiasis.

Gonorrhea.

Hantavirus®.

Haemophilus influenzae infection (invasive infection with haemophilus
influenzae isolated from blood, cerebral spinal fluid, or other normal
sterile site)*.

Hemolytic uremic syndrome.

Hepatitis (specify type).

Human immunodeficiency virus (HIV) infection, including acquired
immunodeficiency syndrome (AIDS)*. (Any positive HIV test result.)

Human immunodeficiency virus (HIV) nucleic acid test result (detectable
or nondetectable).

Influenza.

Lead blood leve! greater than or equal to 10 ug/dl.
Legionellosis.

Listeriosis®.

Lyme disease.

Malaria®.

Measles (rubeola)*.

Meningitis, bacterial (all bacterial species isolated from cerebrospinal
fluid)*.

Meningococcal disease (invasive infection with neisseria meningitidis
isolated from blood, cerebral spinal fluid, or other normal sterile site)*.

Mumps.
Nosocomial outbreaks in institutions.

Pertussis*.
12
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Plague®.

Poliomyelitis*.

Q fever*.

Rabies (animal or human*).
Rocky Mountain spotted fever.
Rubella®.

Salmoneliosis*.

Scabies outbreaks in institutions.
Shigellosis™.

Staphylococcus aureus, methicillin resistant (MRSA) {invasive-infection

All isolates from blood. cerebral spinal fluid. or other normail sterile site

must be forwarded to the North Dakota public health laboratory.

Staphylococcus aureus, vancomycin resistant (V'RSA) (any
staphylococcus aureus isolate demonstrating intermediate or greater
resistance to vancomycin of MIC greater than or equal to 8 ug/ml)*.

Streptococcal infections (invasive infection of streptococcus group A or
B or streptococcus pneumoniae isolated from blood, cerebral spinal
fluid, or other normal sterile site)*.

Syphilis.

Tetanus.

Toxic-shock syndrome*.

Trichinosis.

Tuberculosis (tuberculosis disease caused by mycobacterium
tuberculosis or mycobacterium bovis)*.

Tularemia*.
Tumors of the central nervous system.

Typhoid fever*.

13



55. Unexplained critical illness or death in an otherwise healthy person.

54- 56. Unusual disease cluster oreutbreak of severe or unexplained illnesses
or deaths.

&5 57. Weapons of mass destruction suspected event.

History: Amended effective May 1, 1984; December 1, 1986; January 1, 1988;
January 1, 1989; October 1, 1990; January 1, 1991; February 1, 1992; May 1,
1994; January 1, 1995; July 1, 1996; February 1, 2000; August 1, 2002.

General Authority: NDCC 23-07-01
Law Implemented: NDCC 23-07-01

14



SEPTEMBER 2002

CHAPTER 33-15-13

33-15-13-01.1. Scope. The subparts and appendices of title 40, Code
of Federal Regulations, part 61, as they exist on July-4—499% January 31, 2002,
which are listed under section 33-15-13-01.2 are incorporated into this chapter by
reference. Any changes to the emission standard are listed below the title of the
standard.

History: Effective June 1, 1992; amended effective March 1, 1994; December 1,
1994; August 1, 1995; January 1, 1996; September 1, 1997; April 1, 1998;
September 1, 2002.

General Authority: NDCC 23-25-03

Law Implemented: NDCC 23-25-03

33-15-13-02. Emission standard for asbestos.

1. Applicability. The provisions of this section are applicable to those
sources specified in subsections 3 through 17.

2. Definitions. All terms that are used in this section and are not defined
below are given the same meaning as in North Dakota Century Code
chapter 23-25 and in section 33-15-13-01.2.

a. "Active waste disposal site" means any disposal site other than an
inactive site.

b. "Adequately wet" means to sufficiently mix or penetrate with liquid
to prevent the release of particulates. If visible emissions are
observed coming from asbestos-containing material, then that
material has not been adequately wetted; however, the absence
of visible emissions is not sufficient evidence of being adequately
wet.

C. "Asbestos" means the asbestiform varieties of serpentinite
(chrysotile), riebeckite (crocidolite), cummingtonite-grunerite
(amosite), anthophyllite, and actinolite-tremolite.

15



"Asbestos abatement" means any demolition, renovation, salvage,
repair, or construction activity which involves the repair, enclosure,
encapsulation, removal, operation and maintenance, handling,
or disposal of more than three square feet [0.28 square meters]
or three linear feet [0.91 meters] of friable asbestos material.
Asbestos abatement also means any inspections, preparation of
management plans, and abatement project design for both friable
and nonfriable asbestos material.

"Asbestos abatement project designer" means any person who
develops the plans, specifications, and designs for an asbestos
abatement project.

"Asbestos abatement project monitor" means any person,
employed to monitor an asbestos removal project to ensure any of
the following:

(1) The removal is conducted in accordance with state and
federal regulations.

(2) State-of-the-art work practices are employed.
(3) The abatement is conducted as designed.
(4) Personal and ambient air samples are collected properly.

Persons acting as the project designer who are not responsible
for the proper collection of personal and ambient air samples and
employees of the asbestos removal contractor or facility owner are
excluded from this definition.

"Asbestos abatement supervisor" means any person employed
by the asbestos contractor who supervises workers engaged
in asbestos removal, encapsulation, enclosure, and repair.
Supervisors may include those individuals with the position title
of foreman, working foreman, or leadman pursuant to collective
bargaining agreements.

"Asbestos-containing waste material” means asbestos mill tailings
or any waste that contains commercial asbestos and is generated
by a source subject to the provisions of this section. This term
includes filters from control devices, friable asbestos waste
material, and bags or other similar packaging contaminated with
commercial asbestos. As applied to demolition and renovation
operations, this term includes regulated asbestos-containing
material waste and materials contaminated with asbestos,
including disposable equipment and clothing.

16



"Asbestos contractor” means any partnership, firm, association,
operation, or sole proprietorship that contracts to perform asbestos
abatement for another.

"Asbestos inspector” means any person who inspects facilities for
asbestos-containing materials.

"Asbestos management planner” means any person who develops
facility plans for the management of asbestos-containing materials.

"Asbestos mill" means any facility engaged in converting, or in
any intermediate step in converting, asbestos ore into commercial
asbestos. Outside storage of asbestos materials is not considered
a part of the asbestos mill.

"Asbestos tailings" means any solid waste that contains asbestos
and is a product of asbestos mining or milling operations.

"Asbestos waste from control devices" means any waste material
that contains asbestos and is collected by a pollution control device.

"Asbestos worker" means an employee or agent of an asbestos
contractor, or a public employee engaged in the abatement of more
than three square feet [0.28 square meters] or three linear feet [0.91
meters] of friable asbestos material, except for individuals engaged
in abatement at their private residence.

"Category | nonfriable asbestos-containing material® means
asbestos-containing packings, gaskets, resilient floor covering,
and asphalt roofing products containing more than one percent
asbestos as determined using the methods specified in appendix A,
subpart F, title 40, Code of Federal Regulations, part 763, section 1,
polarized light microscopy.

"Category Il nonfriable asbestos-containing material” means any
material, excluding category | nonfriable asbestos-containing
material, containing more than one percent asbestos as
determined using the methods specified in appendix A, subpart F,
title 40,Code of Federal Regulations, part 763, section 1, polarized
light microscopy that, when dry, cannot be crumbled, pulverized,
or reduced to powder by hand pressure or by mechanical forces
expected to act on the material.

"Commercial asbestos" means any material containing asbestos
that is extracted from ore and has value because of its asbestos
content.

17



"Cutting" means to penetrate with a sharp-edged instrument
and includes sawing, but does not include shearing, slicing, or
punching.

"Demolition" means the wrecking or taking out of any
load-supporting structural member of a facility, together with
any related handling operations or the intentional burning of any
facility.

"Emergency renovation operation" means a renovation operation
that was not planned but results from a sudden, unexpected event
that, if not immediately attended to, presents a safety or public
health hazard, is necessary to protect equipment from damage, or
is necessary to avoid imposing an unreasonable financial burden.
This term includes operations necessitated by nonroutine failures
of equipment.

"Encapsulation” means a method of asbestos abatement that
includes the treatment of asbestos-containing materials with a
sealant material that completely surrounds or embeds asbestos
fibers in an adhesive matrix to prevent the release of fibers. A
bridging encapsulant creates a membrane over the surface while
a penetrating encapsulant penetrates the material and binds the
material’s components together.

"Enclosure” means a method of asbestos abatement that includes
the construction of a permanent, airtight, impermeable barrier
around asbestos-containing material to prevent the release of
asbestos fibers into the air.

"Fabricating" means any processing (e.g., cutting, sawing, drilling)
of a manufactured product that contains commercial asbestos, with
the exception of processing at temporary sites (field fabricating)
for the construction or restoration of facilities. In the case of friction
products, fabricating includes bonding, debonding, grinding,
sawing, drilling, or other similar operations performed as part of
fabricating.

"Facility" means any institutional, commercial, public, industrial,
or residential structure, installation, or building (including any
structure, installation, or building containing condominiums or
individual dwelling units operated as a residential cooperative,
but excluding residential buildings having four or fewer dwelling
units); any ship; and any active or inactive waste disposal
site. For purposes of this definition, any building, structure, or
installation that contains a loft used as a dwelling is not considered
a residential structure, installation, or building. Any structure,

18
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installation, or building that was previously subject to this section
is not excluded, regardless of its current use or function.

"Facility component” means any part of a facility including
equipment.

"Friable asbestos-containing material” means any material
containing more than one percent asbestos that hand pressure or
mechanical forces expected to act on the material can crumble,
pulverize, or reduce to powder when dry. The term includes
nonfriable asbestos-containing material after such previously
nonfirable material becomes damaged to the extent that when dry,
it may be crumbled, pulverized, or reduced to powder by hand
pressure. The percentage of asbestos is determined using the
method specified in appendix A, subpartF, title 40, Code of Federal
Regulations, part 763, section 1, polarized light microscopy. If the
asbestos content is greater than zero percent, assume the material
contains greater than one percent asbestos or verify the asbestos
content by point counting using polarized light microscopy. If a
result obtained by point count is different from a result obtained by
visual estimation, the point count result will be used.

"Fugitive source" means any source of emissions not controlled by
an air pollution control device.

"Glove-bag" means a sealed compartment with attached inner
gloves used for the handling of asbestos-containing materials.
Properly installed and used, glove-bags provide a small work
area enclosure typically used for small-scale asbestos stripping
operations. Information on glove-bag installation, equipment and
supplies, and work practices is contained in the occupational safety
and health administration’s (OSHA’s) final rule on occupational
exposure to asbestos, appendix G, title 29, Code of Federal
Regulations, 1926.58.

"Grinding" means to reduce to powder or small fragments and
includes mechanical chipping or drilling.

"In poor condition” means the binding of the material is losing
its integrity as indicated by peeling, cracking, or crumbling of the
material.

"Inactive waste disposal site” means any disposal site or portion
of it where additional asbestas-containing waste material has not
been deposited within the past year.

"Inspection” means any activity undertaken in a school building,
or a public or commercial building, to determine the presence
or location, or to assess the condition of, friable or nonfriable

19
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asbestos-containing material or suspected asbestos-containing
material, whether by visual or physical examination, or by collecting
samples of such material. This term includes reinspections of
friable and nonfriable, known or assumed asbestos-containing
material which has been previously identified. The term does not
include the following:

(1) Periodic surveillance of the type described in title 40, Code
of Federal Regulations, 763.92(b), solely for the purpose of
recording or reporting a change in the condition of known or
assumed asbestos-containing material;

(2) Inspections performed by employees or agents of federal,
state, or local governments solely for the purpose of
determining compliance with applicable statutes or
regulations; or

(3) \Visual inspections of the types described in title 40, Code
of Federal Regulations, 763.90(l), solely for the purpose of
determining completion of response actions.

"Installation” means any building or structure or any group of
buildings or structures at a single demolition or renovation site that
are under the control of the same owner or operator (or owner or
operator under common control).

"Leaktight" means that solids or liquids cannot escape or spill out.
It also means dusttight.

"Malfunction"” means any sudden and unavoidable failure of air
pollution control equipment or process equipment or of a process
to operate in a normal or usual manner so that emissions of
asbestos are increased. Failures of equipment shall not be
considered malfunctions if they are caused in any way by poor
maintenance, careless operations, or any other preventable upset
conditions, equipment breakdown, or process failure.

"Manufacturing” means the combining of commercial asbestos,
or in the case of woven friction products, the combining of
textiles containing commercial asbestos, with any other materials,
including commercial asbestos, and the processing of this
combination into a product. Chlorine production is considered a
part of manufacturing.

"Natural barrier" means a natural object that effectively precludes or
deters access. Natural barriers include physical obstacles such as
cliffs, lakes, or other large bodies of water, deep and wide ravines,
and mountains. Remoteness by itself is not a natural barrier.

20
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"Nonfriable asbestos-containing material® means any material
containing more than one percent asbestos as determined
using the method specified in appendix A, subpart F, title 40,
Code of Federal Regulations, part 763, section 1, polarized light
microscopy, that, when dry, cannot be crumbled, pulverized,
or reduced to powder by hand pressure or mechanical forces
expected to act on the material.

"Nonscheduled renovation operation" means a renovation
operation necessitated by the routine failure of equipment, which
is expected to occur within a given period based on past operating
experience, but for which an exact date cannot be predicted.

"Outside air" means the air outside buildings and structures,
including, but not limited to, the air under a bridge or in an open
ferry dock.

"Owner or operator of a demolition or renovation activity" means
any person who owns, leases, operates, controls, or supervises
a facility being demolished or renovated or any person who
owns, leases, operates, controls, or supervises the demolition or
renovation operations, or both.

"Particulate asbestos material" means finely divided particles of
asbestos or material containing asbestos.

"Planned renovation operations" means a renovation operation,
or a number of such operations, in which some regulated
asbestos-containing material will be removed or stripped within
a given period of time and that can be predicted. Individual
nonscheduled operations are included if a number of such
operations can be predicted to occur during a given period of time
based on operating experience.

"Public and commercial building" means the interior space of
any building which is not a school building, except that the term
does not include any residential apartment building of fewer than
ten units or detached single-family homes. The term includes,
industrial and office buildings, residential apartment buildings and
condominiums of ten or more dwelling units, government-owned
buildings, colleges, museums, airports, hospitals, churches,
preschools, stores, warehouses, and factories. Interior space
includes exterior hallways connecting buildings, porticos, and
mechanical systems used to condition interior space.

"Public employee" for the purpose of this chapter means any
person employed by the United States government or the state
of North Dakota or any of its political subdivisions who provides

21
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service for which compensation is paid. This includes employment
by appointment or election.

"Regulated asbestos-containing material (RACM)" means:
(1) Friable asbestos material.

(2) Category | nonfriable asbestos-containing material that has
become friable.

(3) Category | nonfriable asbestos-containing material that will
be or has been subjected to sanding, grinding, cutting, or
abrading.

(4) Category Il nonfriable asbestos-containing material that has
a high probability of becoming or has become crumbled,
pulverized, or reduced to powder by the forces acting on or
expected to act on the material in the course of demolition or
renovation operations regulated by this section.

"Remove” means to take out regulated asbestos-containing
material or facility components that contain or are covered with
regulated asbestos-containing material from any facility.

"Renovation" means altering in any way a facility or facility
components, including the stripping or removal of regulated
asbestos-containing material from a facility component.
Operations in which load-supporting structural members are
wrecked or taken out are demolitions.

"Repair" means returning damaged asbestos-containing materials
to an undamaged condition or to an intact state so as to prevent
asbestos fiber release.

"Resilient floor covering” means asbestos-containing floor tile,
including asphalt and vinyl floor tiles and sheet vinyl floor covering
containing more than one percent asbestos as determined using
polarized light microscopy according to the methods specified
in appendix A, subpart F, title 40, Code of Federal Regulations,
part 763, section 1, polarized light microscopy.

"Roadways" means surfaces on which motor vehicles travel. This
term includes public and private highways, roads, streets, parking
areas, and driveways.

"Strip" means to take off regulated asbestos-containing material
from any part of any facility or facility components.

22
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"Structural member" means any member of a facility, such as
beams, walls, ceilings, floors, etc.

"Visible emissions" means any emissions which are visually
detectable without the aid of instruments, coming from regulated
asbestos-containing material or asbestos-containing waste
material, or from any asbestos milling, manufacturing, or
fabricating operations. This does not include condensed
uncombined water vapor.

"Waste generator” means any owner or operator of a source
covered by this section whose act or process produces
asbestos-containing waste material.

"Waste shipment record" means the shipping document, required
to be originated and signed by the waste generator and is used to
track and substantiate the disposition of asbestos-containing waste
material.

"Working day" means any day Monday through Friday and includes
holidays that fall on any day Monday through Friday.

3. Standard for asbestos mills.

a.

Each owner or operator of an asbestos mill shall either discharge no
visible emissions to the outside air from that asbestos mill, including
fugitive sources, or use the methods specified by subsection 13 to
clean emissions containing asbestos material before they escape
to, or are vented to, the outside air.

Each owner or operator of an asbestos mill shall meet the following
requirements:

(1) Monitor each potential source of asbestos emissions from
any part of the mill facility, including air-cleaning devices,
process equipment, and buildings that house equipment for
material processing and handling, at least once each day
during daylight hours for visible emissions to the outside
air during periods of operation. The monitoring must be by
visual observation of at least fifteen seconds duration per
source of emissions.

(2) Inspect each air-cleaning device at least once each week for
proper operation and for changes that signal the potential
for malfunction, including, to the maximum extent possible
without dismantling other than opening the device, the
presence of tears, holes, and abrasions in filter bags and
for dust deposits on the clean side of bags. For air-cleaning
devices that can not be inspected on a weekly basis

23



(4)

)

(6)

according to this paragraph, submit to the department, and
revise as necessary, a written maintenance plan to include,
at a minimum, the following:

(a) Maintenance schedule.

(b) Recordkeeping plan.

Maintain records of the results of visible emissions monitoring
and air-cleaning device inspections using a suitable form
which includes the following information:

(a) Date and time of each inspection.

(b) Presence or absence of visible emissions.

(c) Condition of fabric filters, including presence of any
tears, holes, and abrasions.

(d) Presence of dust deposits on clean side of fabric filters.

(e) Brief description of corrective actions taken including
date and time.

(f Daily hours of operation for each air-cleaning device.

Furnish upon request and make available at the affected
facility during normal business hours for inspection by the
department all records required under this subdivision.

Retain a copy of all monitoring inspection records for at least
two years.

Submit quarterly a copy of visible emissions monitoring
records to the department if visible emissions occurred
during the report period. Quarterly reports must be
postmarked by the thirtieth day following the end of the
calendar quarter.

Standard for roadways. No person may surface a roadway with
asbestos tailings or asbestos-containing waste material.

Standard for manufacturing.

a.

(1)

Applicability. This section applies to the following manufacturing
operations using commercial asbestos.

The manufacture of cloth, cord, wicks, tubing, tape, twine,
rope, thread, yarn, roving, lap, or other textile materials.

24



()
(3)
(4)
(5)
(6)
(7)

(8)
9)

(10)

(1

The manufacture of cement products.

The manufacture of fireproofing and insulating materials.
The manufacture of friction products.

The manufacture of paper, millboard, and felt.

The manufacture of resilient floor covering.

The manufacture of paints, coatings, caulks, adhesives, and
sealants.

The manufacture of plastics and rubber materials.

The manufacture of chlorine utilizing asbestos diaphragm
technology.

The manufacture of shotgun shell wads.

The manufacture of asphalt concrete.

b. Standard. Each owner or operator of any of the manufacturing
operations to which this section applies shall either:

(1)

()

3)

(4)

Discharge no visible emissions to the outside air from these
operations or from any building or structure in which they are
conducted or from any other fugitive sources; or

Use the methods specified by subsection 13 to clean
emissions containing asbestos material from these
operations before they escape to, or are vented to, the
outside air.

Monitor each potential source of asbestos emissions from
any part of the manufacturing facility, including air-cleaning
devices, process equipment, and buildings housing material
processing and handling equipment, at least once each day
during daylight hours for visible emission to the outside air
during periods of operation. The monitoring must be by visual
observation of at least fifteen seconds duration per source of
emissions.

Inspect each air-cleaning device at least once each week for
proper operation and for changes that signal the potential
for malfunctions, including, to the maximum extent possible
without dismantling other than opening the device, the
presence of tears, holes, and abrasions in filter bags and
for dust deposits on the clean side of bags. For air-cleaning
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(6)

)

(8)

devices that cannot be inspected on a weekly basis according
to this paragraph, submit to the department, and revise as
necessary, a written maintenance plan to include, at a
minimum, the following:

(a) Maintenance schedule.

(b) Recordkeeping plans.

Maintain records of the results of visible emission monitoring
and air-cleaning device inspections using a suitable form
which includes the following information:

(a) Date and time of each inspection.

(b) Presence or absence of visible emissions.

(c) Condition of fabric filters, including presence of any
tears, holes, and abrasions.

(d) Presence of dust deposits on clean side of fabric filters.

(e) Brief description of corrective action taken, including
date and time.

(H Daily hours of operation for each air-cleaning device.

Furnish upon request and make available at the affected
facility during normal business hours for inspection by the
department all records required under this subdivision.

Retain a copy of all monitoring and inspection records for at
least two years.

Submit quarterly a copy of the visible emissions monitoring
records to the department if visible emissions occurred during
the report period. Quarterly reports must be postmarked by
the thirtieth day following the end of the calendar quarter.

6. Standard for demolition and renovation.

a.

Applicability. To determine which requirements of subdivisions a,
b, and ¢ of this subsection apply to the owner or operator of a
demolition or renovation activity and prior to the commencement
of the demolition or renovation, thoroughly inspect the affected
facility, or part of the facility where the demolition or renovation
operation will occur, for the presence of asbestos, including
category | and category Il nonfriable asbestos-containing material.
The requirements of subdivisions b and ¢ of this subsection apply
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to each owner or operator of an asbestos demolition or renovation
operation, including the removal of regulated asbestos-containing
material, as follows:

(1)

(2)

@)

For a demolition or renovation project involving the stripping
or removal of more than three square feet [0.28 square
meters] or three linear feet [0.91 meters] of regulated
asbestos-containing material, all the procedural requirements
of subdivision ¢ apply, except for ordered demolitions as
provided in paragraph 4.

For any facility being demolished, all the notification
requirements of subdivision b apply.

For a renovation project where at least one hundred
sixty square feet [14.9 square meters] of regulated
asbestos-containing material on facility components or at
least two hundred sixty linear feet [79.3 meters] of regulated
asbestos-containing material on pipes or a total of thirty-five
cubic feet [1 cubic meter] of regulated asbestos-containing
material on or off facility components are to be stripped,
removed, dislodged, cut, drilled, or similarly disturbed at a
facility all the notification requirements of subdivision b apply.

(a) To determine whether this paragraph " applies to
planned renovation operations involving individual
nonscheduled operations, predict the additive amount
of regulated asbestos-containing material to be
removed or stripped over the maximum period of time
a prediction can be made, not to exceed one calendar
year of January first through December thirty-first.

(b) To determine whether this paragraph applies to
emergency renovation operations, estimate the
amount of regulated asbestos-containing material to
be removed or stripped as a result of the sudden
unexpected event that necessitated the renovation.

If the facility is being demolished under an order of a state
or local government agency, issued because the facility is
structurally unsound and in danger of imminent collapse, only
the requirements of subdivision b and paragraphs 4, 5, 6, 7,
and 8 of subdivision ¢ apply.

Owners or operators of demolition or renovation operations

are exempt from the requirements of 61.05(a), 61.07, and
61.09 of the general provisions of this chapter.
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b. Notification requirements. Each owner or operator to which this
section applies shall:

(1)

)

()

(4)

Provide the department with written notice of the intention to
demolish or renovate.

Indicate whether the notice is an original or a revised
notification and update the notice as necessary, including
when the amount of asbestos affected changes by at least
twenty percent.

Postmark or deliver the notice as follows:

(a) At least ten working days before demolition begins,
except as provided in subparagraph b.

(b) As early as possible before, but not later than the
following working day after, demolition begins if the
operation is described in paragraph 4 of subdivision a
or for an emergency renovation as described in
subparagraph b of paragraph 3 of subdivision a of this
subsection.

(c) Atleastten working days before the end of the calendar
year preceding the year for which notice is being given -
for renovations described in subparagraph a of
paragraph 3 of subdivision a of this subsection.

(d) At least ten working days before renovation begins.
When necessary, the department may accept
a telephone notification followed by the written
notification. v

(e) Innoeventmay an operation covered by this subsection
begin on a date other than the date contained in the
written notice unless the department has been supplied
a properly amended notification following the timetables
outlined above.

Include the following information on a notification form
provided by the department:

(@) Name, address, and telephone number of both
the owner and operator and the asbestos removal
contractor.

(b) Description of the facility or affected part of the facility

being demolished or renovated, including the size, age,
and prior and present use of the facility.
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(¢) An estimate of the amount of regulated

(e)

()

(@

(i)

1)

(k)

asbestos-containing material to be removed from the
facility in terms of square feet, linear feet, or cubic
feet, as appropriate. Also estimate the approximate
amount of category | and category Il nonfriable
asbestos-containing material in the affected part of the
facility that will not be removed before demolition. Also
provide the procedures and analytical methods used
to detect the presence and determine the quantity of
regulated asbestos-containing material and category |
and category |l nonfriable asbestos-containing
material.

Location of the facility being demolished or renovated
to include the street address, city, county, and state.

Scheduled starting and completion dates of the
asbestos abatement work or any other activity that
would break up, dislodge, or similarly disturb asbestos
material.

Scheduled starting and completion dates of the
demolition or renovation.

Type of operation: demolition or renovation.

A description of the demoilition or renovation work to
be performed, including the demolition or renovation
techniques and methods to be employed during
the activity and a description of the affected facility
components.

Description of work practices and engineering controls
to be used to comply with the requirements of this
section, including asbestos removal and waste handling
emission control procedures.

The name and location of the waste disposal site
where the asbestos-containing waste material will be
deposited.

The name, address, and telephone number of the waste
transporter.

For emergency renovations, provide the date and
hour that the emergency occurred, a description of
the sudden unexpected event, and an explanation of
how the event caused an unsafe condition or would
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(m)

(n)

(0)

cause equipment damage or an unreasonable financial
burden.

Description of procedures to be followed in the event
that unexpected regulated asbestos-containing
material is found or category |l nonfriable
asbestos-containing material becomes crumbled,
pulverized, or reduced to powder during the operation.

For facilities described in paragraph 4 of subdivision a,
the name, title, and authority of the state or local
governmental representative who has ordered the
demolition, the date that the order was issued, and the
date on which the demolition was ordered to begin. A
copy of the order must be attached to the notification.

A signed statement by the contractor that all asbestos
abatement supervisors and asbestos workers assigned
to this project are certified by the department, in
accordance with subsection 16.

C.  Procedures for asbestos emission control. Each owner or asbestos
contractor to whom this subsection applies shall comply with the
following procedures:

(1

Remove all regulated asbestos-containing material from a
facility being demolished or renovated before any activity
begins that would break up, dislodge, or similarly disturb the
materials or preclude access to the materials for subsequent
removal. Asbestos-containing material need not be removed
before demolition if:

(@)

(b)

(©)

It is category | nonfriable asbestos-containing material
that is not in poor condition and is not friable.

It is on a facility component that is encased in concrete
or other similarly hard material and adequately
wetted whenever exposed during demolition and
maintained wet until it is disposed of in accordance
with subsection 11.

It was not accessible for testing and therefore was not
discovered before demolition began and the material
cannot be safely removed. If not removed for safety
reasons, these materials must be adequately wetted
when exposed during demolition and maintained
wet until they are disposed of in accordance with
subsection 11.
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()

3)

(d)

They are category Il nonfriable asbestos-containing
material and the probability is low that the materials will
become crumbled, pulverized, or reduced to powder
during demolition.

When a facility component that contains, is covered with, or is
coated with regulated asbestos-containing material is being
taken out of the facility as a unit or in sections:

(a)

(b)

(c)

Adequately wet all regulated asbestos-containing
material exposed during cutting or disjointing
operations; and

Carefully wrap or otherwise contain the facility member
with an impermeable covering prior to the disjoining
operation; and

Carefully lower the units or seclions to the floor
and to ground level, not dropping, throwing, sliding,
or otherwise damaging or disturbing the regulated
asbestos-containing material.

When regulated asbestos-containing material is being
stripped from a facility component while it remains in place
in a facility, adequately wet the material during the stripping
operation.

(a)

In renovation operations, wetting that would
unavoidably damage equipment or present a safety
hazard is not required if:

[1] The owner or operator has obtained prior written
approval from the department based on a written
application that wetting to comply with this
paragraph would unavoidably damage equipment
or present a safety hazard; and

[2] The owner or operator uses one of the following
emission control methods:

[a] A local exhaust ventilation and collection
system designed and operated to capture
the particulate asbestos material produced
by the stripping and removal of the asbestos
materials. The system must exhibit no
visible emissions to the outside air and be
equipped with high efficiency particulate
air filtration or be designed and operated
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(4)

(5)

(b)

(c)

in accordance with the requirements in
subsection 13.

[b] A glove-bag system designed and operated
to contain the particulate asbestos material
produced by the stripping of the asbestos
materials.

[c] Leaktight wrapping to contain all regulated
asbestos-containing material prior to
dismantlement.

In renovation operations where wetting would result
in equipment damage or a safety hazard and the
methods allowed in subparagraph a of paragraph 3
of this subdivision cannot be used, another method
may be used after obtaining written approval from
the department based upon a determination that it is
equivalent to wetting in controlling emissions or to the
methods allowed in paragraph 3 of this subdivision.

A copy of the department’s written approval must be
kept at the worksite and made available for inspection.

After a facility component covered with, coated with, or-
containing regulated asbestos-containing material has been
taken out of the facility as units or in sections pursuant to
paragraph 2 of this subdivision it must be kept contained in
leaktight wrapping or:

(a)

(b)

Adequately wet the regulated asbestos-containing
material during stripping; or

Use a local exhaust ventilation and collection system
designed and operated to capture the particulate
asbestos material produced by the stripping. The
system must exhibit no visible emissions to the outside
air and be equipped with high-efficiency particulate air
filtration or be designed and operated in accordance
with the requirements in subsection 13.

For large facility components such as reactor vessels, large
tanks, and steam generators, but not beams (which must be
handled in accordance with paragraphs 2, 3, and 4 of this
subdivision) the regulated asbestos-containing material is not
required to be stripped if the following requirements are met:
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(6)

(7)

(@) The component is removed, transported, stored,
disposed of, or reused without disturbing or damaging
the regulated asbestos-containing material;

(b) The componentis encased in a leaktight wrapping; and

(c) The leaktight wrapping is labeled according to
subsection 11 during all loading and unloading
operations and during storage.

For all regulated asbestos-containing material, including
material that has been removed or stripped:

(a) Adequately wet the material and ensure that it remains
wet until collected for disposal in accordance with
subsection 11;

(b) Carefully lower the materials to the ground or a lower
floor, not dropping, throwing, sliding, or otherwise
damaging or disturbing the material; and

(c) Transport the materials to the ground via leaktight
chutes or containers if they have been removed or
stripped more than fifty feet [15.24 meters] above
ground level and were not removed as’ units or in
sections.

Regulated asbestos-containing material contained in
leaktight wrapping that has been removed in accordance
with paragraph 4 of this subdivision and subitem ¢ of item 2
of subparagraph a of paragraph 3 of this subdivision need
not be wetted.

When the temperature at the point of wetting is below zero
degrees Celsius [32 degrees Fahrenheit], the owner or
operator:

(@) Need not comply with the wetting requirements of
subparagraph a of paragraph 2 of subdivision ¢ of
subsection 4 and paragraph 3 of this subdivision.
The owner or operator shall comply with the other
requirements in this subdivision; and

(b) Remove facility components containing, coated with or
covered with friable asbestos materials as units or in
sections {o the maximum extent possible; and

(c) During periods when wetting operations are suspended
due to freezing temperatures, the owner or operator
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©)

(10)

(11)

must record the temperature in the area containing the
facility components at the beginning, middle, and end
of each workday and keep daily temperature records.
These records must be available for inspection by
the department during normal business hours at the
demolition or renovation site. The owner or operator
shall retain the temperature records for at least two
years.

No regulated asbestos-containing material may be
stripped, removed, or otherwise handled or disturbed
at a facility regulated by this subsection unless at least
one onsite representative such as a supervisor, foreman or
management level person, or other authorized representative
who has completed the supervisor training requirements
of subparagraph a of paragraph 2 and paragraph 4 of
subdivision b of subsection 16 is present. Evidence that
the required training has been completed shall be posted
and made available for inspection by the department at the
demolition or renovation site.

For facilities described in paragraph 4 of subdivision a,
adequately wet the portion of the facility that contains friable
asbestos materials during the wrecking operation.

If a facility is demolished by intentional burning, all regulated
asbestos-containing material, including category | and
category Il nonfriable asbestos-containing material must be
removed in accordance with this subsection before burning.

When a demolition or renovation project that involves the
disturbance of regulated asbestos-containing material is
conducted in the ambient air, the owner or operator shall
designate the boundaries of the work area by appropriate
means.

Standard for spraying. The owner or operator of an operation in
which asbestos-containing materials are spray-applied shall use only
those materials that contain one percent asbestos or less for spray-on
application.

Standard for fabricating.

Applicability. This subsection applies to the following fabricating
operations using commercial asbestos:

(1)

The fabrication of cement building products.



(2)

(3)

The fabrication of friction products, except those operations
that primarily install asbestos friction materials on motor
vehicles.

The fabrication of cement or silicate board for ventilation
hoods; ovens; electrical panels; laboratory furniture;
bulkheads, partitions, and ceilings for marine construction;
and flow control devices for the molten metal industry.

Standard. Each owner or operator of any of the fabricating
operations to which this subsection applies shall:

(1)

)

(5)

Discharge no visible emissions to the outside air from any of
the operations or from any building or structure in which they
are conducted or from any other fugitive sources; or

Use the methods specified by subsection 13 to clean
emissions containing particulate asbestos material before
they escape to, or are vented to, the outside air.

Monitor each potential source of asbestos emissions from
any part of the fabricating facility, including air-cleaning
devices, process equipment, and buildings that house
equipment for material processing and handling, at least
once each day during daylight hours, for visible ‘emissions to
the outside air during periods of operation. The monitoring
must be by visual observation of at least fifteen seconds
duration per source of emissions.

Inspect each air-cleaning device at least once each week for
proper operation and for changes that signal the potential
for malfunction, including, to the maximum extent possible
without dismantling other than opening the device, the
presence of tears, holes, and abrasions in filter bags and
for dust deposits on the clean side of bags. For air-cleaning
devices that cannot be inspected on a weekly basis according
to this paragraph, submit to the department, and revise as
necessary, a written maintenance plan to include at a
minimum, the following:

(a) Maintenance schedule.

(b) Recordkeeping plan.

Maintain records of the results of visible emission monitoring
and air-cleaning device inspections using a suitable form

which includes the following information:

(a) Date and time of each inspection.
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10.

(b) Presence or absence of visible emissions.

(c) Condition of fabric filters, including the presence of any
tears, holes, and abrasions.

(d) Presence of dust deposits on clean side of fabric filters.

(e) Brief description of corrective actions taken, including
date and time.

(f) Daily hours of operation for each air-cleaning device.

(6) Furnish upon request and make available at the affected
facility during normal business hours, for inspection by the
department, all records required under this section.

(7) Retain a copy of all monitoring and inspection records for at
least two years.

(8) Submit quarterly a copy of the visible emission monitoring
record to the department if visible emissions occurred during
the report period. Quarterly reports must be postmarked by
the thirtieth day following the end of the calendar quarter.

Standard for insulating materials. No owner or operator of a facility -
may install or reinstall on a facility component any insulating materials
that contain commercial asbestos if the materials are either molded and
friable or wet-applied and friable after drying. The provisions of this
subsection do not apply to spray-applied insulating materials regulated
under subsection 7.

Standard for waste disposal for asbestos mills. Each owner or
operator of any source covered under the provisions of subsection 3
shall:

a.

Deposit all  asbestos-containing waste  material at
department-approved waste disposal sites operated in
accordance with the provisions of subsection 15.

Discharge no visible emissions to the outside air from the transfer
of asbestos waste from control devices to the tailings conveyor, or
use the methods specified by subsection 13 to clean emissions
containing particulate asbestos material before they escape to, or
are vented to, the outside air. Dispose of the asbestos waste from
control devices in accordance with subdivision b of subsection 11
or subdivision c of this subsection.

Discharge no visible emissions to the outside air during the
collection, processing, packaging, transporting, or deposition of

36



any asbestos-containing waste material, or use one of the disposal
methods as follows:

(1) Use a wetting agent as follows:

@)

(a)

(b)

(©)

Adequately mix all asbestos-containing waste material
with a wetting agent recommended by the manufacturer
of the agent to effectively wet dust and tailings, before
depositing the material at a waste disposal site. Use
the agent as recommended for the particular dust by
the manufacturer of the agent.

Discharge no visible emissions to the outside air from
the wetting operation or use the methods specified by
subsection 13 to clean emissions containing particulate
asbestos material before they escape to, or are vented
to, the outside air.

Wetling may be suspended when the ambient
temperature at the waste disposal site is less than
fifteen degrees Fahrenheit [-9.44 degrees Celsius]
as determined by an appropriate measurement
method with an accuracy of plus or minus two
degrees Fahrenheit [1.11 degrees Celsius]. During
periods when wetting operations are -suspended,
the temperature must be recorded at least at hourly
intervals, and records must be retained for at least two
years in a form suitable for inspection.

Use an alternative emission control and treatment method
that has received prior written approval by the department
and administrator. To obtain approval for an alternative
method, a written application must be submitted to the
department and the administrator of the United States
environmental protection agency demonstrating that the
following criteria are met:

(a)

(b)

(c)
(d)

The alternative method will control asbestos emissions
equivalent to currently required methods.

That the alternative method is suitable for the intended
application.

The alternative method will not violate other regulations.

The alternative method will not result in increased water
pollution, land poliution, or occupational hazards.
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1.

(3) When waste is transported by vehicle to a disposal site, all of
the requirements of subdivision d of subsection 11 must be
complied with.

Standard for waste disposal for manufacturing, demolition,
renovation, and fabricating operations. Each owner or operator of
any source covered under any of the provisions of subsection 5, 6, or
8 shall comply with all the provisions of this subsection. Each owner
or operator of any source covered by subsection 10 shall comply with
subdivision d of this subsection.

a.

Discharge no visible emissions to the outside air during
the collection processing (including incineration), packaging,
transporting, or deposition of any asbestos-containing waste
material generated by the source, or use one of the emission
control and waste treatment methods as follows:

(1) Adequately wet asbestos-containing waste material as
follows:

(a)

(b)

()

Mix asbestos waste from control devices with water to
form a slurry; adequately wet other asbestos-containing
waste material;

Discharge no visible emissions to the outside air from
collection, mixing, and wetting operations, or use the
methods specified by subsection 13 to clean emissions
containing particulate asbestos material before they
escape to, or are vented to, the outside air;

After wetting, seal all asbestos-containing waste
material in leaktight containers while wet. For materials
that will not fit into containers without additional
breaking, put materials into leaktight wrapping;

Label the containers or wrapped materials specified
above as follows:

DANGER
CONTAINS ASBESTOS FIBERS
AVOID CREATING DUST
CANCER AND LUNG DISEASE HAZARD

Alternatively, use warning labels currently specified
by occupational safety and health standards of the
department of labor, occupational safety and health
administration (OSHA) under title 29, Code of Federal
Regulations, 1910.1001 or title 29, Code of Federal
Regulations, 1926.58; and
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3)

“4)

(5)

(e) For asbestos-containing waste material to be
transported off the facility site, label containers
or wrapped materials with the name of the waste
generator and the location at which the waste was
generated.

Process asbestos-containing waste material into nonfriable
forms as follows:

() Form all asbestos-containing waste material into
nonfriable pellets or other shapes.

(b) Discharge no visible emissions to the outside air
from the collection and processing operations,
including incineration, or use the methods specified by
subsection 13 to clean emissions containing particulate
asbestos material before they escape to, or are vented
to, the outside air.

For facilities demolished where the regulated
asbestos-containing material is not removed prior to
demolition according to paragraph 4 of subdivision a and
subparagraphs a, b, ¢, and d of paragraph 1 of subdivision ¢
of subsection 6 adequately wet asbestos-containing waste
material at all times during and after demolition and keep
wet during handling and loading for transport to a disposal
site. Asbestos-containing waste materials covered by this
paragraph do not have to be sealed in leaktight containers
or wrapping but may be transported by covered hauling and
disposed of in bulk.

Use an alternative disposal method that has received prior
approval by the department and administrator of the United
States environmental protection agency.

As applied to demolition and renovation, the requirements of
subdivision a of this subsection do not apply to category |
or category Il nonfriable asbestos-containing material waste
that is not or will not become crumbled, pulverized, or reduced
to powder.

Deposit all asbestos-containing waste material as soon as practical

at:

(1)

()

Department-approved waste disposal sites operated in
accordance with the provisions of subsection 15.

A United States environmental protection agency-approved
site that converts regulated asbestos-containing material
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and asbestos-containing waste material into nonasbestos
(asbestos free) material according to the provisions of
subsection 17.

(3) The requirements of this subdivision do not apply to category |
nonfriable asbestos-containing material that is not or will not
become regulated asbestos-containing material.

All facilities used for the temporary storage of asbestos-containing
waste material must be controlled and the material must be stored
in leaktight containers.

(1) Postawarning sign at the entrances to the temporary storage
facility with a label as follows:

DANGER
ASBESTOS
CANCER AND LUNG DISEASE HAZARD
AUTHORIZED PERSONNEL ONLY

Alternatively, use warning labels currently specified by
occupational safety and health standards of the department
of labor, occupational safety and health administration
(OSHA) under title 29, Code of Federal Regulations, .
1910.1001 or title 29, Code of Federal Regulations, 1926.58.

(2) Take necessary precautions to prevent or restrict access to
the temporary storage facility.

(3) The temporary storage facility must be inspected at least
once per week to ensure that good structural integrity of the
storage facility is maintained and that the facility remains
secure.

(4) The maximum length of time allowed for temporary storage of
an asbestos-containing waste material may not exceed one
hundred eighty days.

Mark vehicles used to transport asbestos-containing waste
material during the loading and unloading of waste so that the
signs are visible. The markings must:

(1) Bedisplayed in such a manner and location that a person can
easily read the legend.

(2) Conform to the requirements for twenty-inch by fourteen-inch
[50.8-centimeter by 35.56-centimeter] upright format
signs specified in title 29, Code of Federal Regulations,
1910.145(d)(4) and this paragraph; and
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(3) Display the following legend in the lower panel with letter sizes
and styles of a visibility at least equal to those specified in this

paragraph.
Legend Notation

DANGER 2.5 cm [1 in.] Sans Serif, Gothic, or
Block.

ASBESTOS DUST HAZARD 2.5 cm [1 in.] Sans Serif, Gothic, or
Block.

CANCER AND LUNG DISEASE 1.9 cm [3/4 in.] Sans Serif, Gothic, or
HAZARD Block.
Authorized Personnel Only 14 Point Gothic

Spacing between any two lines must be at least equal to the
height of the upper of the two lines.

€. Prior to transportation of more than three square feet [0.28 square
meters] or three linear feet [0.91 meters] of asbestos-containing
waste material off the facility site:

(1) The owner or operator and the transporter shall ensure that
a waste shipment record has been appropriately completed
and signed by the generator, and accompanies the waste to
the disposal site. The waste shipment record must include
the following information:

(8) Name, address, and telephone number of the facility
owner or operator where the asbestos-containing waste
materials were generated.

(b) Location of the facility where asbestos-containing waste
material was generated.

(c) The name and address of this department as being
the responsible agency for administering the asbestos
NESHAP program.

(d) Estimated quantity of asbestos-containing waste
material in cubic yards.

(e) Name and physical site location of the waste disposal
site where the asbestos-containing waste will be
deposited.

() The name and telephone number of the disposal site
operator.
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@)

(4)

(5)

(6)

(@) The date transported.

(h) The name, address, and telephone number of the
transporters.

(i) A certification that the contents of this consignment
are fully and accurately described by proper shipping
name and are classified, packed, marked, and labeled,
and are in all respects in proper condition for transport
by highway according to applicable international and
government regulations.

Provide a copy of the waste shipment record to the
disposal site owner or operator at the same time as the
asbestos-containing waste material is delivered to the
disposal site.

For waste shipments where a copy of the waste shipment
record signed by the owner or operator of the designated
disposal site is not received by the waste generator within
thirty-five days of the date the waste was accepted by the
initial transporter, contact the transporter or the owner or
operator, or both, of the designated disposal site to determine
the status of the waste shipment.

Report in writing to this department if a copy of the waste
shipment record signed by the owner or operator of the
designated waste disposal site is not received by the waste
generator within forty-five days of the date the waste was
accepted by the initial transporter. Include in the report the
following information:

(a) A copy of the waste shipment record for which a
confirmation of delivery was not received; and

(b) A cover letter signed by the waste generator explaining
the efforts taken to locate the asbestos waste shipment
and the result of those efforts.

Retain a copy of all waste shipment records, including a copy
of the waste shipment record signed by the owner or operator
of the designated waste disposal site for at least two years.

A copy of the completed waste shipment record must be
submitted to the department by the owner or operator of the
facility no later than ten days after the owner or operator of the
facility receives the completed waste shipment record from
the landfill operator.
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12.

Furnish upon request, and make available for inspection by the
department, all records required under this section.

If an acceptable disposal site, as determined by subsection 15,
is located on the same property as the facility where
asbestos-containing waste materials were generated, then
the recordkeeping requirements of subdivision e of this
subsection do not apply. The owner shall maintain records
which include information on the quantity, location, and date of
asbestos-containing waste disposal activities.

Standard for inactive waste disposal sites for asbestos mills
and manufacturing and fabricating operations. Each owner or
operator of any inactive waste disposal site that received deposits of
asbestos-containing waste material generated by sources covered
under subsection 3, 5, 8, or 10, shall:

Comply with one of the following:

(1) Discharge no visible emissions to the outside air from an
inactive waste disposal site subject to this subsection;

(2) Cover the asbestos-containing waste material with
at least fifteen centimeters [6 inches] of compacted
non-asbestos-containing material, and grow and maintain
a cover of vegetation on the area adequate to prevent
exposure of the asbestos-containing waste material;

(3) Inareas where vegetation would be difficult to maintain, cover
the asbestos-containing waste material with at least sixty
centimeters [2 feet] of compacted non-asbestos-containing
material, and maintain it to prevent exposure of the
asbestos-containing waste or cover with at least six inches
[15.24 centimeters] of compacted non-asbestos-containing
material and at least an additional three inches [7.62
centimeters] of a nonasbestos crushed rock cover in place
of the vegetation; or

(4) Forinactive waste disposal sites for asbestos tailings, apply a
resinous-based or petroleum-based dust suppression agent
that effectively binds dust to control surface air emissions.
Use the agent in the manner and frequency recommended
for the particular asbestos tailings by the manufacturer of
the dust suppression agent. Obtain prior approval of the
department to use other equally effective dust suppression
agents. For purposes of this paragraph, used, spent, or other
wasteoil is not considered a dust suppression agent.
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b. Unless a natural barrier adequately deters access by the general
public, install and maintain warning signs and fencing as follows, or
comply with paragraph 2 or 3 of subdivision a of this subsection.

(1) Display warning signs at all entrances and at intervals of
three hundred twenty-eight feet [100 meters] or less along
the property line of the site or along the perimeter of the
sections of the site where asbestos-containing waste material
was deposited. The warning signs must:

(a) Be posted in such a manner and location that a person
can easily read the legend.

(b) Conform to the requirements for fifty-one-centimeter by
thirty-six-centimeter [20-inch by 14-inch] upright format
signs specified in title 29, Code of Federal Regulations,
1910.145(d)(4) and this subdivision.

(c) Display the following legend in the lower panel with letter
sizes and styles of a visibility at least equal to those
specified in this paragraph.

Legend Notation

DANGER 2.5 cm [1in.] Sans Serif, Gothic, or
Block.

ASBESTOS DUST HAZARD 2.5 cm [1 in.] Sans Serif, Gothic, or
Block.

CANCER AND LUNG DISEASE 1.9 cm [3/4 in.] Sans Serif, Gothic, or
HAZARD Block.
Authorized Personnel Only 14 Point Gothic

Spacing between any two lines must be at least equal
to the height of the upper two lines.

(2) Fence the perimeter of the site in a manner adequate to deter
access by the general public.

(3) Upon request and supply of appropriate information, the
department will determine whether a fence or a natural
barrier adequately deters access by the general public.

€. The owner or operator may use an alternative control method that
has received prior approval of the department and administrator
of the United States environmental protection agency rather
than comply with the requirements of subdivision a or b of this
subsection.
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Notify the department, in writing, at least forty-five days prior to
excavating or otherwise disturbing any asbestos-containing waste
material that has been deposited at a waste disposal site under this
section and follow the procedures specified in the notification. If the
excavation will begin on a date other than the one contained in the
original notice, notice of a new start date must be provided to the
department at least ten days before excavation begins and in no
event shall excavation begin earlier than the date specified in the
original notification. Include the following information in the notice:

(1) Scheduled starting and completion dates.
(2) Reason for disturbing the waste.

(3) Procedures to be used to control emissions during the
excavation, storage, transport, and ultimate disposal of the
excavated asbestos-containing waste material. [If deemed
necessary, the department may require changes in the
emission control procedures to be used.

(4) Location of any temporary storage site and the final disposal
site.

Within sixty days of a site becoming inactive, record in accordance
with state law a notation on the deed to the facility property and
on any instrument that would normally be examined during a
titte search. This notation will in perpetuity notify any potential
purchaser of the property that:

(1) The land has been used for the disposal of
asbestos-containing waste material;

(2) The survey plot and record of the location and quantity of
asbestos-containing waste disposed of within the disposal
site required in subdivision f of subsection 15 have been filed
with the department; and

(3) The site is subject to this section.

13. Air-cleaning.

a.

The owner or operator who elects to use air-cleaning, as permitted
in subsections 3,5,6,7, 8,10, and 11 shall:

(1) Use fabric filter collection devices except as noted in
subdivision b of this subsection, doing all of the following:

(a) Ensuring that the airflow permeability, as determined
by A.S.T.M. method D737-75, does not exceed nine
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m3/min/m2 [30 #t3/min/ft?] for woven fabrics or eleven
m3/min/m? [35 ft3/min/ft?] for felted fabrics, except that
twelve m3/min/m? [40 ft3/min/ft?] for woven and fourteen
m3/min/m?[45 ft3/min/ft?] for felted fabrics is allowed for
filtering air from asbestos ore dryers.

(b) Ensuring that felted fabric weighs at least four hundred
seventy-five grams per square meter [14 ounces
per square yard] and is at least one and six-tenths
millimeters [1/16 inch] thick throughout.

(c) Avoiding the use of synthetic fabrics that contain fill yarn
other than that which is spun.

(2) Properly install, use, operate, and maintain all air-cleaning
equipment authorized by this subsection. Bypass devices
may be used only during upset or emergency conditions and
then only for so long as it takes to shut down the operation
generating the asbestos material.

(3) For fabric filters installed after January 10, 1989, provide for
easy inspection for faulty bags.

b. There are the following exceptions to paragraph 1 of subdivision a:

(1) If the use of fabric creates a fire or explosion hazard or the
department determines that a fabric filter is not feasible, the
department may authorize as a substitute the use of wet
collectors designed to operate with a unit contacting energy
of at least 9.95 kilopascals [40 inches water gauge pressure].

(2) Use a high-efficiency particulate air filter that is certified to
be at least ninety-nine and ninety-seven hundredths percent
efficient for particles with a diameter size of three-tenths
microns and greater.

(3) The department and administrator of the United States
environmental protection agency may authorize the use of
filtering equipment other than that described in subdivisions a
and b of this subsection if the owner or operator demonstrates
to the administrator and the department’s satisfaction that it
is equivalent to the described equipment in filtering asbestos
material.

14. Reporting.
a. Any existing source to which this section applies (with the
exception of sources subject to subsections 4, 7, and 9) which

has not previously supplied a notice to this department or the
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administrator, shall provide such notice within ninety days of the
effective date of this regulation. Any new source to which this
section applies shall provide notice to this department within
ninety days of the effective startup date of the source. Changes
to the information provided in a notice must be submitted to this
department within thirty days of the change taking place. The
notice shall provide the following information to the depariment:

(1) Adescription of the emission control equipment used for each
process; and

(2) If a fabric filter device is used to control emissions;

(@) The airflow permeability in m3/min/m?2 if the fabric filter
device uses a woven fabric and; if the fabric is synthetic,
whether the fill yarn is spun or not spun.

(b) If the fabric filter device uses a felted fabric, the density
in g/m?, the minimum thickness in millimeters, and the
airflow permeability in m3/min/mZ2.

(3) If a high-efficiency particulate air filter is used to control
emissions, the certified efficiency.

(4) For sources subject to subsections 10 and 11: -

(a) A brief description of each process that generates
asbestos-containing waste material;

(b) The average volume of asbestos-containing waste
material disposed of in cubic yards per day;

(c) The emission control methods used in all stages of
waste disposal; and

(d) The type of disposal site used for ultimate disposal, the
name of the site operator, and the name and location of
the disposal site.

(6) For sources subject to subsections 12 and 15:

(a) A brief description of the site; and

(b) The method or methods used to comply with the
standard, or alternative procedures to be used.

The information required by subdivision a of this subsection must
accompany the information required by subsection 8 of section
33-15-13-01. Active waste disposal sites subject to subsection 15
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shall also comply with this provision. Roadways, demolition and
renovations, spraying, and insulating materials are exempted from
the requirements of section 33-15-13-01.1.

15. Standard for active waste disposal sites. To be an acceptable site for
disposal of asbestos-containing waste material under subsections 10,
11, and 17, an active waste disposal site must meet the requirements
of this subsection.

a. Either there shall be no visible emissions to the outside air from
any active waste disposal site where asbestos-containing waste
material has been deposited, or the requirements of subdivisions ¢
and d of this subsection must be met.

b. Unless a natural barrier adequately deters access by the general
public, either warning signs and fencing must be installed and
maintained as follows, or the requirements of paragraph 1 of
subdivision ¢ of this subsection must be met.

(1) Warning signs must be displayed at all entrances and at
intervals of three hundred twenty-eight feet [100 meters] or
less along the property line of the site or along the perimeter
of the sections of the site where asbestos-containing waste
material is deposited. The warning signs must:

(a) Be posted in such a manner and location that a person
may easily read the legend.

(b) Conform to the requirements of fifty-one centimeters by
thirty-six centimeters [20 inches by 14 inches] upright
format signs specified in title 29, Code of Federal
Regulations, 1910.145(d)(4). and this subsection.

(c) Display the following legend in the lower panel, with
letter sizes and styles of a visibility at least equal to
those specified in this paragraph.

Legend Notation
Asbestos Waste Disposal Site 2.5 cm [1in.] Sans Serif, Gothic, or Block
Avoid Creating Dust 1.9 cm [3/4 in.] Sans Serif, Gothic, or
Block

Breathing Asbestos Dust May
Cause Lung Disease and Cancer 14 Point Gothic

Spacing between lines must be at least equal to the
height of the upper two lines.
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(2) The perimeter of the disposal site must be fenced in order to
adequately deter access to by the general public.

(3) Upon request and supply of appropriate information, the
department will determine whether a fence or a natural
barrier adequately deters access by the general public.

Rather than meet the no visible emission requirements of
subdivision a of this subsection, an active waste disposal site
would be an acceptable site if at the end of each operating day,
or at least once every twenty-four-hour period while the site is
in continuous operation, the asbestos-containing waste material
which was deposited at the site during the operating day or
previous twenty-four-hour period is covered with either:

(1) At least fifteen centimeters [6 inches] of compacted
non-asbestos-containing material; or

(2) A resinous-based or petroleum-based dust suppression
agent that effectively binds dust and controls wind erosion.
This agent must be used in the manner and frequency
recommended for the particular dust by the manufacturer
of the dust suppression agent. Other equally effective dust
suppression agents may be used upon prior approval by the
department. For purposes of this paragraph, used, spent, or
other waste oil is not considered a dust suppression agent.

Rather than meet the no visible emission requirements of
subdivision a of this subsection, use an alternative emission
control method that has received prior approval by the department
and administrator of the United States environmental protection
agency.

For all asbestos-containing waste material received, the owner or
operator of the active waste disposal site shall:

(1) Maintain waste shipment records which include the following
information:

(a) Thename, address, and telephone number of the waste
generator.

(b) The name, address, and telephone number of the
transporters.

(c) The quantity of the asbestos-containing material in
cubic yards.
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16.

(d) The presence of improperly enclosed or uncovered
wastes or any asbestos-containing waste material not
sealed in leaktight containers. Report in writing to this
department by the following working day, the presence
of a significant amount of improperly enclosed or
uncovered waste. Submit a copy of the waste shipment
record along with the report.

(e) The date of the receipt.

(2) As soon as possible and no longer than thirty days after
receipt of the waste send a copy of the signed waste
shipment record to the waste generator.

(3) Upon discovering a discrepancy between the quantity of
waste designated on the waste shipment records and
the quantity actually received, attempt to reconcile the
discrepancy with the waste generator. If the discrepancy is
not resolved within fifteen days after receiving the waste,
immediately report in writing to this department. Describe
the discrepancy and attempts to reconcile it, and submit a
copy of the waste shipment record along with the report.

(4) Retain a copy of all records and reports required by this
subdivision for at least two years. '

Maintain until closure, records of the location, depth and area and
quantity in cubic yards of asbestos-containing waste material within
the disposal site on a map or diagram of the disposal area.

Upon closure, comply with all the provisions of subsection 12.

Submit to this department, upon closure of the facility, a copy of
records of asbestos waste disposal locations and quantities.

Furnish upon request and make available during normal business
for inspection by this department, all records required under this
section.

Comply with subdivision d of subsection 12 if it becomes
necessary to excavate or otherwise disturb asbestos-containing
waste material that has been previously covered.

Asbestos abatement licensing and certification. No public
employees or employees of asbestos contractors shall engage in any
asbestos abatement activity or provide asbestos abatement project
monitoring unless they are certified with the department as provided in
this subsection. No person shall engage in any asbestos abatement
activity in a public or commercial building unless the person is certified
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with the department as provided in this subsection. Certification will be
for a period of one year from the completion date of the initial training
course or the last refresher course in the appropriate discipline. All
asbestos contractors and firms who provide asbestos abatement or
asbestos abatement project monitoring services, must be licensed
with this department, as provided in this subsection, prior to beginning
asbestos abatement or asbestos abatement project monitoring
activities. At least one person having completed the requirements for
supervisor certification of subdivision b of this subsection is required
to be at the worksite at all imes while work is in progress, if the work
involves repair, removal, encapsulation, enclosure, or handling of
regulated asbestos-containing material if the work is being conducted
by an asbestos contractor or public employees. At least one onsite
individual having completed the supervisor training requirement of
subdivision b of this subsection is required to be present if the activity
is regulated by subsection 6 and the work is being conducted by
employees of the owner.

a. Asbestos workers. All asbestos workers employed by asbestos
abatement contractors and all public employees and all other
asbestos workers in public and commercial buildings engaged
in the repair, removal, enclosure, encapsulation, or handling of
regulated asbestos-containing material, must obtain certification
as outlined in all paragraphs of this subdivision except as provided
in subdivision h. :

(1) Application. Any applicant desiring certification as an
asbestos worker shall make an application to the department
on forms supplied by the department. Each application
shall be accompanied by a nonrefundable fee of twenty-five
fifty dollars except as provided in subdivision g. This fee
includes the processing of the initial examination specified in
paragraph 3 of this subdivision.

(2) Initial training. Any applicant desiring certification as
an asbestos worker shall complete the initial training
requirements for asbestos worker accreditation under
titte 40, Code of Federal Regulations, part 763, appendix C
to subpart E - environmental protection agency model
contractor accreditation plan as amended February 3, 1994,
by attending and successfully completing a training course
designed for asbestos workers. The training course must
have received approval from the environmental protection
agency or the department.

(3) Examination. Any applicant for certification shall pass a
written examination administered by the department. The
department may accept proof of successful completion of
an examination administered by an environmental protection
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(4)

)

(6)

agency or department approved training course provider.
The examination and the results of the examination must
be available to the department upon request. Any applicant
who fails to obtain a minimum seventy percent passing score
on the examination shall be eligible to take a subsequent
examination no earlier than one week following the previous
examination. A twenty-five dollar fee is required for each
examination. No more than three examinations may be given
before requiring attendance of another initial training course.
Information concerning the testing arrangements can be
obtained from the department.

Refresher training. Any asbestos worker who has received
initial training and has established full certification with
the department, and who wishes to maintain continuous
certification, shall complete a refresher training course
as required by the model contractor accreditation plan as
amended February 3, 1994, within one year of completing
the initial training course. The course content must include
a review of the changes in federal and state regulations, a
discussion of the developments in state-of-the-art procedures
and equipment as well as an overview of key aspects of
the initial training course. Thereafter, the asbestos worker
shall complete a refresher course within one year of the last

refresher course. :

Certification renewal. Any asbestos worker who desires
to renew their certification must have attended a refresher
training course within twelve months prior to submittal of the
renewal application. The renewal application shall include
proof of attendance at such course and a recertification fee
of twenty-five fifty dollars. Certification is current for a period
of twelve months from the date of the training course. If
an asbestos worker does not satisfy the refresher training
requirements of this subdivision within two years of the date
of the initial training course or of the last refresher training
course, then the individual shall complete the initial training
requirements provided in paragraph 2 of this subdivision to
reestablish full certification.

The certification card issued by the department must be
available at the worksite for each asbestos worker.

Other asbestos disciplines. Any individual, except asbestos
workers, acting as or acting on behalf of an asbestos contractor
or as a public employee who performs an asbestos abatement
service or any individual who performs asbestos abatement project
monitoring on behalf of a contracting firm or as a public employee
or any other individual who performs asbestos abatement in a
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public or commercial building must obtain certification as outlined
in all paragraphs of this subdivision. This certification requirement
applies to asbestos abatement supervisors, asbestos inspectors,
asbestos management planners, asbestos abatement project
designers, and asbestos abatement project monitors except as
provided in subdivision h.

(1)

(2)

@3)

Application. Any person desiring certification in the
disciplines of asbestos inspector, asbestos management
planner, asbestos abatement project designer, asbestos
abatement project monitor, and asbestos abatement
supervisor shall make an application to the department
on forms supplied by the department. Each application
shall be accompanied by a nonrefundable fee of twenty-five
fifty dollars for each discipline within which the applicant is
seeking certification except as provided in subdivision g.
This fee includes the processing of the initial examination
specified in paragraph 3 of this subdivision.

The initial training requirements are as follows:

(a) Any applicant desiring certification as an asbestos
inspector, asbestos management planner, asbestos
abatement project designer, or asbestos abatement
supervisor or any individual required to meet the
training requirements of paragraph 8 of subdivision ¢
of subsection 6 shall complete the initial training
requirements set forth in title 40, Code of Federal
Regulations, part 763, appendix C to subpart E -
environmental protection agency model contractor
accreditation plan as amended February 3, 1994,
by attending and successfully completing a training
course in the appropriate discipline. The training
course must have received approval in the respective
discipline from the environmental protection agency or
the department.

(b) Asbestos abatement project monitors must have a valid
state certification as asbestos abatement supervisor
or asbestos abatement project designer and shall have
completed a NIOSH 582 or equivalent air sampling
course of not less than four days in length.

Examination. Any applicant for certification in a specific
discipline except asbestos abatement project monitor shall
pass a written examination administered by the department
for that discipline. The department may accept proof of
successful completion of an examination administered by an
environmental protection agency or department approved
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(4)

()

(6)

training course provider. The examination and the results
of the examination must be available to the department
upon request. Any applicant who fails to obtain a minimum
seventy percent passing score on the examination shall be
eligible to take a subsequent examination no earlier than one
week following the previous examination. A twenty-five dollar
fee is required for each examination. No more than three
examinations shall be given before requiring attendance of
another initial training course.

Refresher training. Any asbestos abatement supervisor,
asbestos inspector, asbestos management planner, or
asbestos abatement project designer who has received
initial training and has established full certification with
the department, and who wishes to maintain continuous
certification, or any individual who must meet the training
requirements of paragraph 8 of subdivision ¢ of subsection 6
shall complete a refresher training course as required by the
model contractor accreditation plan as amended February 3,
1994, within one year of completing the initial training course.
The course content must include a review of the changes
in the federal and state regulations, a discussion of the
developments in state-of-the-art procedures and equipment
as well as an overview of key aspects of the initial training
course. Thereafter, these persons shall complete a refresher -
course designed for the respective disciplines within one
year of the last refresher course.

Certification renewal. Any asbestos abatement supervisor,
asbestos inspector, asbestos management planner,
asbestos abatement project designer, or asbestos abatement
project monitor who desires to renew his-erher the person’s
certification must have attended a refresher training course
in the appropriate discipline within twelve months prior to
submittal of the renewal application. The renewal application
shall include proof of attendance at such a course and a
recertification fee of twenty-five fifty dollars per discipline.
Certification is current for a period of twelve months from the
date of the training course. If an individual does not satisfy
the refresher training requirements of this subdivision in their
respective discipline within two years of the date of the initial
training or of the last refresher training, then that individual
shall complete the initial training requirements provided in
paragraph 2 of this subdivision to reestablish full certification.
Refresher training of the air sampling course for project
monitors is not required.

The certification card issued by the department must be
available at the worksite.
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Asbestos contractor license. Each contractor who performs
asbestos abatement services or performs asbestos abatement
project monitoring services in the state shall obtain an asbestos
contractor license except as provided in subdivision h.

(1) Submit an application to the department on forms supplied
by the department. An application shall be accompanied by
a nonrefundable fee of one hundred fifty dollars.

(2) The license fee will cover the period from January first
through December thirty-first of each year unless the license
is suspended, revoked, or denied as specified in subdivision f.
The fee shall be one hundred fifty dollars regardless of the
application date. Following the initial submittal, the renewal
fee shall be due and payable by January thirtieth of the
following year.

(3) A contractor seeking an asbestos contractor license must
have completed the appropriate training and certification
requirements in subdivision b of this subsection. The
contractor may designate an employee who has completed
this requirement to serve as the contractor’'s agent for the
purposes of obtaining an asbestos contractor license.

(4) Asbestos contractors who provide multiple services are not
required to pay additional license fees.

(5) All certifiable services offered by an asbestos contractor
must be performed by persons certified in accordance with
subdivisions a and b of this subsection.

(6) A copy of the asbestos contractor license shall be made
available at the worksite.

(7) This license does not exempt, supersede, or replace any
other state or local licensing or permitting requirements.

Approved initial and refresher training courses. The department
will maintain and provide a listing of approved initial and refresher
training courses. Applicants seeking approval of courses, other
than those present on the department list, must submit information
on the course content to the department. The course content
must satisfy the minimum requirements of the model contractor
accreditation plan as amended February 3, 1994. The department
will advise the applicant whether the course is approved within
thirty days of receipt of the necessary information. Training course
providers will be required to meet all applicable requirements
contained in title 40, Code of Federal Regulations, part 763,
appendix C to subpart E as amended February 3, 1994.
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Reciprocity. Each applicant for asbestos worker or asbestos
contractor certification who is licensed or certified for asbestos
abatement in another state may petition the department for
certification without written examination. The department shall
evaluate the requirements in such other states and shall issue
the certification without examination if the department determines
that the requirements in such other states are at least as stringent
as the requirements for certification in North Dakota. Each
application for certification pursuant to this subdivision shall submit
an application accompanied by a nonrefundable fee of twenty-five
fifty dollars.

Suspension, revocation, or denial. An asbestos certification or
license may be suspended, revoked, or denied if:

(1) Violations of the requirements of this section are noted;

(2) Another state has revoked, suspended, or denied a license
or certification for violations of applicable standards;

(3) An incomplete application is filed; or

(4) The required fee is not submitted.

Public employees will not be required to pay the twenty-five fifty
dollar certification or recertification fees.

Any individual or asbestos contractor engaged in repair, removal,
enclosure, or encapsulation activities involving less than or equal
to three square feet [0.28 square meters] or three linear feet [0.91
meters] of asbestos-containing materials, are exempt from the
certification and licensing requirements of this subsection.

Upon written request, the department, at its discretion, may review
training course material and conduct an audit of a training course
to determine if the course and examination meet the training
requirements of title 40, Code of Federal Regulations, part 763,
appendix C to subpart E - environmental protection agency model
contractor accreditation plan as amended February 3, 1994. Under
the authority granted to this department by the environmental
protection agency courses that this department determine to meet
the model contractor accreditation plan shall be listed in the federal
register list of approved courses.

(1) Training courses seeking department approval shall submit
the material necessary for the department to conduct
the review, including the submittal requirements listed in
titte 40, Code of Federal Regulations, part 763, appendix C,
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17.

(2)

()

subpart E, model contractor accreditation plan as amended
February 3, 1994.

The department must be provided access, without cost, to
any asbestos course conducted in this state to determine
if the course meets the requirement of the environmental
protection agency model contractor accreditation plan as
amended February 3, 1994. Following such an audit, the
department may rescind approval or refuse to accept as
adequate any course determined not to meet the training
requirements of the environmental protection agency model
contractor accreditation plan.

Any training provider requesting a review of the provider's
course for approval by this department shall submit a
filing fee of one hundred fifty dollars plus an application
processing fee. The application processing fee will be based
on the actual processing costs, including time spent by this
department to conduct the course review and course audit,
and any travel and lodging expenses the department incurs
conducting these items. Following the course review and
audit, and after making a determination on the accreditation
status of the course, a statement will be sent to the applicant
listing the remaining application processing costs. The
statement must be sent within fifteen months of the submittal
of the initial filing fee.

Standard for operations that convert asbestos-containing waste
material into nonasbestos (asbestos-free) material. Each owner or
operator of an operation that converts regulated asbestos-containing
material and asbestos-containing waste material into nonasbestos
(asbestos-free) material shall:

a.

Obtain the prior written approval of this department and the
administrator of the United States environmental protection
agency to construct the facility. To obtain approval, the owner or
operator shall provide the department and the administrator of the
United States environmental protection agency with the following
information:

(1)
()

Application to construct pursuant to chapter 33-15-14.

In addition to the information requirements of chapter
33-15-14, provide a:

(a) Description of the waste feed handling and temporary
storage.

(b) Description of process operating conditions.
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b.

c.

@)

(4)

(c) Description of the handling and temporary storage of
the end products.

(d) Description of the protocol to be followed when
analyzing output materials by transmission electron
microscopy.

Performance test protocol, including provisions for obtaining
information required under subdivision b of this subsection.

The department may require that a demonstration of the
process be performed prior to approval of the application to
construct.

Conduct a startup performance test. Test results must include:

(1)

)

)

(4)

®)

A detailed description of the types and quantities of
nonasbestos material, regulated asbestos-containing
material, and asbestos-containing waste material processed
(e.g., asbestos cement products, friable asbestos insulation,
plaster, wood, plastic, wire, etc.). Test feed is to include
the full range of materials that will be encountered in actual
operation of the process.

Results of analyses, using polarized light microscopy, that
document the asbestos content of the wastes processed.

Results of analyses using transmission electron microscopy,
that document that the output materials are free of asbestos.
Samples for analysis are to be collected as eight-hour
composite samples (one 200-gram [seven-ounce] sample
per hour), beginning with the initial introduction of regulated
asbestos-containing material or asbestos-containing waste
material and continuing until the end of the performance test.

A description of operating parameters, such as temperature
and residence times, defining the full range over which the
process is expected to operate to produce nonasbestos
(asbestos-free) materials.  Specify the limits for each
operating parameter within which the process will produce
nonasbestos (asbestos-free) materials.

The length of the test.

During the initial ninety days of operation:;

(1)

Continuously monitor and log the operating parameters
identified during startup performance tests that are intended
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(2)

(3)

to ensure the production of nonasbestos (asbestos-free)
output material.

Monitor input materials to ensure that they are consistent with
the test feed materials described during startup performance
tests in paragraph 1 of this subdivision.

Collect and analyze samples taken as ten-day composite
samples (one 200-gram [seven-ounce] sample collected
every eight hours of operation) of all output materials for
the presence of asbestos. Composite samples may be for
fewer than ten days. Transmission electron microscopy
must be used to analyze the output materials for the
presence of asbestos. During the initial ninety-day period,
all output materials must be stored onsite until analysis
shows the material to be asbestos-free or be disposed
of as asbestos-containing waste material according to
subsection 11.

d. After the initial ninety days of operation:

(1)

(2)

Continuously monitor and record the operating parameters
identified during startup performance testing and any
subsequent performance testing. Any output produced
during a period of deviation from the range -of operating
conditions established to ensure the production of
nonasbestos (asbestos-free) output material shall be:

(a) Disposed of as asbestos-containing waste material
according to subsection 11;

(b) Recycled as waste feed during process operations
within the established range of operating conditions; or

(c) Stored temporarily onsite in a leaktight container until
analyzed for asbestos content. Any product material
that is not asbestos-free shall either be disposed of
as asbestos-containing waste material or recycled as
waste feed to the process.

Collect and analyze monthly composite samples (one
200-gram [seven-ounce] sample collected every eight hours
of operation) of the output material. Transmission electron
microscopy must be used to analyze the output material for
the presence of asbestos.

€. Discharge no visible emissions to the outside air from any part
of the operation or use the methods specified by subsection 13
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to clean emissions containing particulate asbestos material before
they escape to or are vented to the outside air.

Maintain records onsite and include the following information:

(1

()

(6)

(7)

Results of startup performance testing and all subsequent
performance testing, including operating parameters, feed
characteristics, and analyses of output materials.

Results of the composite analysis required during the
initial ninety days of operation under subdivision ¢ of this
subsection.

Results of the monthly composite analysis required under
subdivision d of this subsection.

Results of continuous monitoring and logs of process
operating parameters required under subdivisions ¢ and d of
this subsection.

Information on waste shipments received as required in
subdivision e of subsection 15.

For output materials where when no analyses were
performed to determine the presence of asbestos, record -
the name and location of the purchaser or disposal site to
which output materials were sold or deposited and the date
of sale or disposal.

Retain records required by this subdivision for at least two
years.

Submit the following reports to the department:

(1)

(2)

A report for each analysis of product composite samples
performed during the initial ninety days of operation.

A quarterly report, including the following information
concerning activities during each consecutive three-month
period:

(a) Results of analyses of monthly product composite
samples.

(b) A description of any deviation from the operating
parameters established during performance testing,
the duration of the deviation, and steps taken to correct
the deviation.
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(c) Disposition of any product produced during a period of
deviation, including whether it was recycled, disposed
of as asbestos-containing waste material, or stored
temporarily onsite until analyzed for asbestos content.

(d) Theinformation on waste disposal activities as required
in subdivision f of subsection 15.

h. Nonasbestos (asbestos-free) output material is not subject to any
of the provisions of this section. Output material in which asbestos
is detected, or output materials produced when the operating
parameters deviated from those established during the startup
performance testing, unless shown by transmission electron
microscopy analysis to be asbestos-free shall be considered to be
asbestos-containing waste and must be handled and disposed of
in accordance with subsections 11 and 15 or reprocessed while all
of the established operating parameters are being met.

History: Amended effective October 1, 1987; January 1, 1989; June 1, 1990;
June 1, 1992; March 1, 1994; December 1, 1994; January 1, 1996; September 1,
2002.

General Authority: NDCC 23-25-03, 23-25-03.1

Law Implemented: NDCC 23-25-03, 23-25-03.1
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CHAPTER 33-15-24
STANDARDS FOR LEAD-BASED PAINT ACTIVITIES

Section

33-15-24-01 Scope

33-15-24-02 Standards for Activities

33-15-24-03 Notification Requirements

33-15-24-04 Lead-Based Paint Abatement Licensing, Certification, and

Course Approval Fees

33-15-24-01. Scope. The sections of title 40, Code of Federal Requlations,

part 745, as they exist on January 31, 2002, which are listed under section

33-15-24-02 are incorporated into this chapter by reference. Any changes to the

standards are listed below the title of the section.

History: Effective September 1. 2002.
General Authority: NDCC 23-25-03
Law Implemented: NDCC 23-25-03

33-15-24-02. Standards for activities.

745.220 Scope and applicability is amended as follows:

(a)

©

This subpart contains procedures and requirements for the
accreditation of lead-based paint activities training programs, -
procedures., and requirements for the certification of individuals and
the licensing of firms engaged in lead-based paint activities and work
practice standards for performing such activities. This subpart also
requires that, except as discussed below, all lead-based paint activities,

as defined in this subpart. be performed by certified individuals and
licensed firms.

This subpart applies to_all individuals and firms who are engaged

in_lead-based paint activities as defined in subpart 745.223, except
persons who conduct these activities within residential dwellings that

they own, unless the residential dwelling is occupied by a person or
persons other than the owner or the owner's immediate family while
these activities are being performed, or a child residing in the building

has been identified as having an elevated blood lead level.

Each department, agency, and instrumentality of the executive,
leqislative, and judicial branches of the federal government having

jurisdiction over any property or facility, or engaged in any activity
resulting, or which may result, in a lead-based paint hazard, and each
officer, agent, or employee thereof shall be subject to, and comply with,
all federal, state, interstate, and local requirements, both substantive
and procedural, including the requirements of this subpart regarding

lead-based paint, lead-based paint activities, and lead-based paint
hazards.
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(d) While this subpart establishes specific requirements for performing
lead-based paint activities should they be undertaken, nothing in this

subpart requires that the owner or occupant undertake any particular
lead-based paint activity.

745.223 Definitions

The terms United States environmental protection agency administrator and
agency are deleted and replaced with department, except for those duties
that cannot be delegated by the United States environmental protection

agency. For those duties that cannot be delegated. environmental protection
agency means the United States environmental protection agency and
administrator means_the administrator of the United States environmental
protection agency.

"Authorized state” is added and means a state that has been authorized in

accordance with title 40, Code of Federal Requlations. part 745, subpart Q.

to administer and enforce sections 745.225, 745.226. and 745.227.

The acronym "EPA" is added and means the United States environmental
protection agency or authorized state when used in the phrases "accredited
by EPA" and "certified by EPA” or when referring to EPA accreditation of a

training course or referring to EPA certification of an individual.

Certified firm is amended as follows: delete the words certified and
certificate and replace with licensed and license.

"Child-occupied facility" means a building, or portion of a_ building,

constructed prior to 1978, visited regular} the same child, six vears of
age or under., on at least two different days within any week (Sunday through
Saturday period), provided that each day's visit lasts at least three hours

and the combined weekly visit lasts at least six hours, and the combined
annual visits last at least sixty hours. Child-occupied facilities may include,

but are not limited to. day care centers. preschools. and kindergarten
classrooms.

"Elevated blood lead level" is changed from twenty micrograms of lead per
deciliter of whole blood for a single venous test to ten micrograms of lead
per deciliter of whole blood for a single venous test. The remainder of the
definition is deleted.

"Lead-based paint activities" means in_the case of target housing and

child-occupied facilities, inspection, risk assessment, and abatement, as
defined in this subpart.

"L.ead-based paint hazard" is amended as defined in 40 CFR 745.223 and as
defined in 40 CFR 745.63 and means hazardous lead-based paint. dust-lead
hazard or soil-lead hazard or any condition that causes exposure to lead

from lead-contaminated dust, lead-contaminated soil. or lead-contaminated
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paint that is deteriorated or present in accessible surfaces, friction surfaces,
or impact surfaces that would result in adverse human health effects as

identified by the administrator pursuant to TSCA section 403.

"Licensed firm" is added and means a company, partnership. corporation,
sole proprietorship, association, or other business entity that performs

lead-based paint activities to which the department has issued a license
approval pursuant to North Dakota Administrative Code chapter 33-15-24.

"Target _housing” means any housing constructed prior to 1978, except
housing for the elderly or persons with disabilities (unless any one or more

children age six years or under resides or is expected to reside in such
housing for the elderly or persons with disabilities) or any zero-bedroom

dwelling,

The following definitions_are incorporated into section 745.223:

"Chewable surface" as defined in 40 CFR 745.63.
"Concentration” as defined in 40 CFR 745.63.

"Dripline" as defined in 40 CFR 745.63.

"Dust-lead hazard" as defined in 40 CFR 745.65(b).
"Friction surface" as defined in 40 CFR 745.63.

"Impact surface” as defined in 40 CFR 745.63.

"Paint-lead hazard" as defined in 40 CFR 745.65(a).

"Play area" as defined in 40 CFR 745.63.
"Renovation" as defined in 40 CFR 745.83.

"Soil-lead hazard" as defined in 40 CFR 745.65(c).
"Soil sample" as defined in 40 CFR 745.63.

"Wipe sample" as defined in 40 CFR 745.63.

"Work practice requirements” as defined in 40 CFR 745.65(d).

745.225 Accreditation of training proagrams: Target _housing and
child-occupied facilities.

745.225(a)(2) is deleted.




In_745.225(b)(4), the reference to section 745.238 is deleted and

replaced with North Dakota Administrative Code section 33-15-24-04.

In_745.225(f)(3)(v), the reference to section 745.238 is deleted and
replaced with North Dakota Administrative Code section 33-15-24-04.

In 745.225(h)(4)(iv), the number fifteen is deleted and replaced with ten.

In 745.225(h)(5). the references to section 14 of TSCA or by part 2 of
this title is deleted and replaced with North Dakota Administrative Code
section 33-15-01-16.

745.226 Certification of individuals and firms engaged in lead-based paint
activities: target housing and child-occupied facilities.

745.226(a)(2) is deleted.

In_745.226(a)(6). the reference to section 745.238 is deleted and
replaced with North Dakota Administrative Code section 33-15-24-04.

In 745.226(b)(1)(ii) after EPA add: or an authorized state.

745.226(d) is deleted and replaced with: Certification based on prior
training _or prior certification with the United States environmental

protection agency or an authorized state.

(1) Anyone who has completed an approved lead training course within
nine months of the effective date of this rule and has not completed
a_certification examination will have six months from the effective
date of this rule to complete a certification examination and make
application to the state.

(2) Anyone who is certified by the United States environmental
protection agency or an_authorized state prior to the effective
date of this rule will have six months from the effective date of
this rule to apply for reciprocal lead-based paint certification and
license in North Dakota. Reciprocity applicants should submit an
application, proof of training and certification, and the appropriate
fee in accordance with North Dakota Administrative Code section
33-15-24-04. Certification will be for a period of three years from
the date of the last training course attended.

In_745.226(e)(3). the reference to section 745.238 is deleted and
replaced with North Dakota Administrative Code section 33-15-24-04.

In 745.226(f), delete the words certification and certified and replace
with licensing and licensed.

745.226(f)(5) is deleted.
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In_745.226(f)(6). the reference to section 745.238 is deleted and
replaced with North Dakota Administrative Code section 33-15-24-04.

In_745.226(f)(7). the reference to section 745.238 is deleted and
replaced with North Dakota Administrative Code section 33-15-24-04.

In 745.226(h), delete the word certification and replace with license.

In 745.226(i). delete the words certification and certified and replace
with license and licensed when referring to a firm.

In 745.226(i)(4)(iv), the number fifteen is deleted and replaced with ten.

In 745.226(i)(5). the references to TSCA section 14 or by part 2 of
this title is deleted and replaced with North Dakota Administrative Code
section 33-15-01-16.

745.227 Work practice standards for conducting lead-based paint activities:

target housing and child-occupied facilities.

In 745.227(e)(3). certified firm is deleted and replaced with licensed
firm.

745.227(e)(4) is deleted in its entirety and replaced with North Dakota
Administrative Code section 33-15-24-03.

745.227(i) is added as follows:

(i) Recordkeeping. All reports or plans required in this section shall
be maintained by the licensed firm or individual who prepared the
report for no fewer than three years. The licensed firm or individual
shall also provide copies of these reports to the building owner who
contracted for its services.

745.233 Lead-based paint activities requirements.

History: Effective September 1. 2002.
General Authority: NDCC 23-25-03

Law Implemented: NDCC 23-25-03

33-15-24-03. Notification requirements.

1

Notification.

a. Notification of commencement of lead-based paint abatement
activities in a residential dwelling or child-occupied facility or as
a result of a federal, state. or local order shall be given to the

department ten days prior to the commencement of the abatement
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activities. The notification shall be provided on a form provided by
the department.

b. Notification of all lead-based paint accredited training courses
offered in North Dakota shall be provided to the department at least
ten days prior to the commencement of the course. Notification of
completion of the course shall be provided to the department within
ten days after the course has been completed. Both notifications
shall be provided on a form provided by the department.

Notification requirements. Fach owner or_operator to which this
chapter applies shall:

2. Provide the department with written notice of intent to abate
lead-based paint.

b. Indicate whether the notice is original or a revised notification and

update the notice as necessary, including but not limited to:
(1) Update notification for new start dates.

(2) Update natification for change in job location.

(3) Update notification for cancellations.

€. Postmark or deliver the notice as follows:

(1) At least ten working days before abatement begins.

(2) As early as possible before, but not later than, the following
working day after abatement begins if the abatement is the
result of an order from a federal. state, or local government.

Reguired information. Fach owner or operator {o which this chapter

applies shall include the following information in the notification required
by subsection 1:

8. The name, address, and telephone number of the owner of the
facility.

b. The name, address. and telephone number of the abatement
company.

A description of the facility or the affected part of the facility being
abated, including the size, age, and present use of the facility.

d. An estimate of the amount of lead-based paint to be abated from
the facility in terms of square feet.

[©
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The location of the facility being abated. including the street
address, city. county, and state if different from that required by
subdivision a.

The scheduled starting date and completion date of the abatement
work.

A description of the abatement work to be performed, including
the abatement techniques and methods to be employed during the
activities and a description of the affected facility components.

The name and location of the waste disposal site where the
lead-based paint containing waste material will be deposited.

The name, address. and telephone number of the waste
transporter. ¢

A signed statement by the lead-based paint contractor that all
lead-based paint abatement supervisors and lead-based paint
workers assigned to this project are certified by the department. in
accordance with section 33-15-24-04.

History: Effective September 1, 2002.
General Authority: NDCC 23-25-03

Law Implemented: NDCC 23-25-03

33-15-24-04. Lead-based paint abatement licensing, certification, and

course approval fees.

B

i

R

Purpose. This section establishes fees charged for the issuance

of licenses and certificates by the department for lead-based paint

activities. This section also establishes fees charged to recover costs

associated with requlatory activities involving lead-based paint.

Scope. This section applies to a person or company who is an applicant

for a lead-based paint certificate, license, or course approval issued by

the department.

Exemptions.

a.

No application fees, license fees, amendment fees, or renewal fees
shall be required for:

(1) Nonprofit educational institutions are exempt from the fees

prescribed in this section. This exemption does not apply to
institutions which perform any of the following:

(a) Remunerated services to other persons.
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(b) Activities performed under a government contract.

(2) Public employees.

(3) Firms which perform only in-house lead-based paint
activities.

The department may, upon application by an interested person,
or_upon its own initiative, grant such exemptions from the
requirements of this section as it determines are authorized by law
and are otherwise in the public interest.

Payment of fees. Any fees required by this subsection are not
refundable.

a.

=4

o
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License, certification, and course approval fees. The appropriate

licensing. certification. or course approval fee shall accompany the
application when filed with the department.

Renewal fees. The appropriate renewal fee shall accompany the
renewal application when filed with the department.

Special project fees. Special project means those projects
submitted to the department for review and for which specific fees
are_not prescribed in this chapter. Special project fees will be
based upon the current professional staff hourly rate. Fees for
special projects are payable upon notification by the department

that review of the project is completed.

Method of payment. Fee payments shall be made by check. draft,
or money order made payable to the North Dakota department of
health.

Submittal of application and fee payment. The application for
licensure or certification shall be submitted to:

North Dakota State Department of Health
Division of Air Quality

1200 Missouri Avenue, Room 304
P.O. Box 5520
Bismarck, ND 58506-5520

Failure by applicant or licensee to pay prescribed fees. If the

department finds that an applicant or a licensee has failed to pay a
prescribed fee required in this section, the department will not process

any application and may suspend or revoke any certification, license,

or_course approval involved or may issue an order with respect to
licensed activities as the department determines to be appropriate or
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necessary in order to carry out the provisions of this chapter and of the
North Dakota Century Code.

6. Schedule of fees for lead-based paint activities.

2. Applicants for lead-based paint licenses. certifications, and course
approvals shall pay the following fees:

Fee Category Term Fee (in dollars)
Contractor license 3 years $450.00
Individual certifications 3 years $150.00

(per discipline)

[

Training_course approvals. Any training provider requesting a
review of the provider's course for approval by the department

shall submit a filing fee of one hundred fifty dollars and pay an
application processing fee. The application processing fee will be
based on the actual processing costs. including time spent by the

department to conduct the course review and course audit, and
any travel and lodging expenses the department incurs conducting

these activities. Following the course review and audit, and after
making a determination on the accreditation status of the course,
a_statement will be sent to the applicant listing the remaining .
application processing costs. The course provider must conduct a
course in North Dakota for audit purposes within fifteen months of
the submittal of the initial filing fee or the initial filing fee and any
application processing fees paid will be forfeited.

History: Effective September 1, 2002.
General Authority: NDCC 23-25-03
Law Implemented: NDCC 23-25-03
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OCTOBER 2002

CHAPTER 33-16-01

33-16-01-01. General.

1.

Authority. The authority for this chapter relating to the control,
prevention, and abatement of pollution of natural surface and
underground waters is provided by North Dakota Century Code section
61-28-04.

Scope and purpose. This chapter establishes procedures governing
the application for, and the issuance, denial, modification, and
revocation of, permits for the discharge of pollutants into the waters of
the state, as defined by subsection 6 of North Dakota Century Code
section 61-28-02. The establishment of such procedures is required as
a condition precedent to participation by North Dakota in the national
pollutant discharge elimination system, pursuant to the provisions of
section 402(b) of the Federal Water Pollution Control Act [33 U.S.C.
1251 et seq.].

Definitions. As used in this chapter, unless the context otherwise
indicates:

a. “"Administrator" means the administrator of the United States
environmental protection agency.

b. "Applicable water quality standards" means all water quality
standards to which a discharge is subject under the Federal Water
Pollution Control Act and which have been:

(1) Approved or permitted to remain in effect by the administrator
following submission to the administrator pursuant to section
303(a) of the Federal Water Pollution Control Act; or

(2) Promulgated by the administrator pursuant to section 303(b)
or (c) of the Federal Water Pollution Control Act.
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“Biological monitoring" means the determination of the effects
on aquatic life, including accumulation of pollutants in tissue, in
receiving waters due to the discharge of pollutants:

(1) By techniques and procedures, including sampling of
organisms representative of appropriate levels of the food
chain appropriate to the volume and the physical, chemical,
and biological characteristics of the effluent; and

(2) At appropriate frequencies and locations.

"Department" means the North Dakota state department of health
I Ldated laboratories.

"Discharge" when used without qualification includes a discharge
of a pollutant, and a discharge of pollutants.

"Discharge of a pollutant” and "discharge of pollutants” each means
any addition of any pollutant to the waters of the state from any
source, including the disposal of pollutants into wells.

"Effluent standard" or "effluent limitation" means any restriction
established by the department on quantities, rates, and
concentrations of chemical, physical, biological, and other.
constituents which are discharged from point sources into the
waters of the state. Such restrictions shall be at least as stringent
as standards adopted by the administrator pursuant to the
provisions of the Federal Water Pollution Control Act. Such
restrictions shall include, but not be limited to, effluent limitations
and applicable compliance schedules, standards of performance,
toxic effluent standards and prohibitions, and pretreatment
standards adopted by the administrator pursuant to the aforesaid
Act.

"EPA" means the United States environmental protection agency.

"Industrial user" means those-industres-identified-inthe-Standard

Y W

a source of indirect discharg’e as defined in section 33-16-01.1-01.

"Major facility" means any facility or activity subject to regulation

under the national pollutant discharge elimination svstem which

has been identified as a major facility by the regional administrator
in_conjunction with the department.
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"Minor discharge" means any discharge from a facility or activity

which {H-hes—sa-tetal-velume—of-less-than-fifty-thousend-gellons
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heretr has not been identified as a major facility.

"Municipality” means a city, county, district, association, or other
public body created by or pursuant to state law and having
jurisdiction over disposal of wastes, as the term is defined by
subsection 2 of North Dakota Century Code section 61-28-02, or a
designated and approved management agency under section 209
of the Federal Water Pollution Control Act.

"National data bank" means a facility or system established or to
be established by the administrator for the purposes of assembling,
organizing, and analyzing data pertaining to water quality and the
discharge of pollutants.

"National poliutant discharge elimination system (NPDES)" means
the national system for the issuance of permits under section 402
of the Federal Water Pollution Control Act of 1972 and includes
any state or interstate program which has been approved by the
administrator pursuant to section 402 of the Federal Water Pollution
Control Act.

"National pollutant discharge elimination system application”
or "application" means the uniform national forms ¢, including
subsequent additions, revisions, or modifications duly promulgated
by the administrator pursuant to the Federal Water Pollution
Control Act), for application for a national pollutant discharge
elimination system permit and any state form that has been
approved for use by the administrator.

"National pollutant discharge elimination system form" means
any issued national pollutant discharge elimination system
permit and any uniform national form developed for use in the
national pollutant discharge elimination system and prescribed in
regulations promulgated by the administrator and any state form

that has been approved for use by the administrator.

"National pollutant discharge elimination system permit" means
any permit issued by the department pursuant to its authority under
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North Dakota Century Code section 61-28-04, and subsequent
to approval by the administrator as described in subsection 5 of
section 33-16-01-04.

"National pollutant discharge elimination system reporting form"
means the uniform national forms {, including subsequent
additions, revisions, or modifications duly promulgated by the
administrator pursuant to the Federal Water Pollution Control Act),
for reporting data and information pursuant to monitoring and
other conditions of national pollutant discharge elimination system
permits and any state form that has been approved for use by the

administrator.

"Person" means the state or any agency or institution thereof, any
municipality, political subdivision, public or private corporation,
individual partnership, association, any agency or instrumentality
of the United States government, or other entity, and includes any
officer or governing or managing body of any municipality, political
subdivision, or public or private corporation.

"Pollutant” means "wastes" as defined in subsection 2 of North

Dakota Century Code section 61-28-02:—and, including-—but-net

Hrmited-te; dredged spoil, solid waste, incinerator residue, garbage,

sewage, sludge, munitions, chemical wastes, biological materials,
radioactive materials, heat, wrecked or discarded equipment, rock,

sand, cellar dirt, and industrial, municipal, and agricultural waste

discharged into water.

"Refuse Act application" means the application for a permit under
section 13 of the River and Harbor Act of 1899 [33 U.S.C. 407].

"Regional administrator" means the regional administrator of
region VIl of the environmental protection agency, which includes
within its jurisdiction North Dakota.

"Schedule of compliance” means a schedule of remedial

‘measures, including an enforceable sequence of actions or

operations leading to compliance with an effluent limitation, other
limitation, prohibition, or standard.

"Toxic pollutant” means those pollutants, or combinations of
pollutants, including:—but-net-limited-te; disease-causing agents,
which after discharge and upon exposure, ingestion, inhalation, or
assimilation into any organism, either directly from the environment
or indirectly by ingestion through food chains, will, on the basis of
information available to the administrator, cause death, disease,
behavioral abnormalities, cancer, genetic mutations, physiological
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malfunctions;{ including malfunctions in reproduction), or physical
deformations, in stich organisms or their offspring.

X Y. "Waters of the state” means all water included within the
definitions given in subsection 6 of North Dakota Century Code
section 61-28-02 or North Dakota Century Code section 61-01-01.

4. Effect of a permit.

8. Except for any toxic effluent standards and prohibitions and
standards for sewage sludge use or disposal, compliance with a

permit constitutes compliance with sections 301, 302, 307, 318,
403, and 405(a) and (b) of the Clean Water Act.

b. The issuance of a permit does not convey any property rights of

any sort or any exclusive privilege.

History: Amended effective October 1, 1989; October 1, 2002.
General Authority: NDCC 61-28-04
Law Implemented: NDCC 61-28-04

33-16-01-01.1. Additional point sources subject to requlation.

1. The 40 Code of Federal Regulations., part 122.23, concentrated
animal feeding operations, [40 CFR 122.23] is incorgoréted into_this
chapter by reference. The department regulates livestock operations
under chapter 33-16-03, including those which are not subject to this

subsection,

™

The 40 Code of Federal Requlations, part 122.24, concentrated aquatic
animal production facilities, [40 CFR 122.24] is incorporated into this

chapter by reference.

3. The 40 Code of Federal Regulations, part 122.25. aquaculture projects,
[40 CFER 122.25]is incorporated into this chapter by reference.

4. The 40 Code of Federal Regulations, part 122.26. storm water
discharges, [40 CFR 122.26] is incorporated into this chapter by
reference.

5. The 40 Code of Federal Requlations, part 122.27, silvicultural activities,
[40 CFR 122.27]is incorporated into this chapter by reference.

History: Effective October 1, 2002.
General Authority: NDCC 61-28-04
Law Implemented: NDCC 61-28-04

33-16-01-02. Acquisition of data.
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Application for a national pollutant discharge elimination system

permit. Any person who eeadue%s—was%e—énspesa*—ee’crwﬁee—mﬂmﬁ

following—requirements: discharges any waste through a point source

into_a surface water or conducts any activity which requires a valid
permit under North Dakota Century Code section 61-28-06 must file a
completed national pollutant discharge elimination system application.

the—e#eet-rve—daie—ef—ﬂms—eh&pm commences dlscharqe of any waste

through a point source into a surface water or conduct of any activity
which requires a valid permit under North Dakota Century Code section
61-28-06 after the effective date of this chapter shall either:

a. File a completed national pollutant discharge elimination system
application no less than one hundred eighty days prior to the day
on which it is desired to commence operation of the waste disposal
operation; or

b. File a completed national pollutant discharge elimination system
application in sufficient time prior to the commencement of waste
disposal operations to allow the department to ensure compliance
with any applicable water quality standards and effluent standards
and the requirements of sections 306 and 208(b) and (c) of the
Federal Water Pollution Control Act.

Application requirements.

2. All applications must comply with 40 Code of Federal Requlations,
part 122.21(f). which is incorporated into this chapter by reference.
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b. Avpplications by manufacturing, _commercial, _mining. _and
silvicultural dischargers shall comply with 40 Code of Federal
Requlations, part 122.21 which is incorporated into this chapter

by reference.

o

Applications by manufacturing, _commercial, mining, _and

silvicultural facilities that discharge only nonprocess wastewater

shall comply with 40 Code of Federal Regulations, part 122.21(h),

which is incorporated into this chapter by reference.

e

Applications by concentrated animal feeding operations and
aquatic animal production facilities shall comply with 40 Code of

Federal Regulations, part 122.21(i), which is incorporated into
this chapter by reference.

jo

Applications from publicly owned treatment works shall compl
with 40 Code of Federal Requlations rt 122.21(), which is

incorporated into this chapter by reference.

il

Applications from new sources shall comply with 40 Code of
Federal Regulations. part 122.21(k). which is incorporated int

this chapter by reference.

4. The department may require whatever additional information is
necessary to complete the processing of the applicaton. No
application will be processed by the department until all of the
requested information is supplied and the application is complete.

5. When a facility or activity is owned by one person but is operated by

another person, it is the operator’s duty to obtain a permit.

6. Applicants shall keep records of all data used to complete permit

applications and any supplemental information submitted with an
application for a period of at least three years from the date the

application is _signed.

History: Amended effective October 1. 2002.
General Authority: NDCC 61-28-04
Law Implemented: NDCC 61-28-04

33-16-01-02.1. Requests for variance,

1. Applicants for a national pollutant discharge elimination system permit
may request a variance from otherwise applicable effluent limitations
under the following provisions:

2. The 40 Code of Federal Requlations, part 122.21(m), variance

requests by nonpublicly owned treatment works, [40 CFR
122.21(m)]. which is incorporated into this chapter by reference;
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b. The 40 Code of Federal Regulations, part 122.21(n). variance
requests by publicly owned treatment works, [40 CER 122.21(n)].

which is incorporated into this chapter by reference: and

C. The 40 Code of Federal Requlations, part 122.21(0). expedited
variance procedures and time extensions, [40 CFR 122.21(o)].

which is incorporated into this chapter by reference.

o

The public notice for a draft permit for which a variance has been
requested under section 316(a) of the Federal Water Pollution Control

Act shall comply with the provisions of 40 Code of Federal Regulations,
part 124.57(a), [40 CFR 124.57(a)]. which_ is_incorporated into this

chapter by reference.

[«

The 40 Code of Federal Requlations, part 124.62, decision on
variances. [40 CFR 124.62] is_incorporated into this chapter by

reference.

History: Effective October 1, 2002,
General Authority: NDCC 61-28-04
Law Implemented: NDCC 61-28-04

33-16-01-05. Identity of signatories to national pollutant discharge
elimination system forms.

1. Any national pollutant discharge elimination system application form or
other document required to accompany the form when submitted to the
department must be signed as follows:

4+ a. In the case of corporations, by a principal executive officer of at
least the level of vice president, or the officer’s duly authorized
representative, if such representative is responsible for the overall
operation of the facility from which the discharge described in the
national pollutant discharge elimination system form originates.

2: b. In the case of a partnership, by a general partner.
3= ¢. In the case of sole proprietorship, by the proprietor.

4- d. Inthe case of a municipal, state, federal, or other public facility, by
either a principal executive officer; or a ranking elected official-er

other-duly-authorized-employee.

2. All reports required by permits and other information requested by the
department shall be signed by the person described in subsection 1
or that person’s duly authorized representative. Authorization for a
representative shall be submitied to the department in writing by the
person described in subsection 1 and shall specify either an individual
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3.

4

History:

or_a position having responsibility for the overall operation of the

regulated facility.

if _an _authorization becomes invalid. a new authorization shall
be submitted to the department prior to or together with any
reports, information, or applications to be signed by an authorized

representative.

Any person signing application forms, reports. or other information. shall
make the following certification:

"l _certify _under penalty of law that this document and all
attachments were prepared under my direction _or _supervision

in_accordance with a system designed to assure that qualified
personnel properly gather and evaluate the information submitted.
Based on my inquiry of the person or persons who manage
the system. or those persons directly responsible for gathering
the information, the information submitted is. to the best of my
knowledge and belief, true, accurate. and complete. | am aware
that there are significant penalties for submitting false information,

including the possibility of fine and imprisonment for knowing
violations."

Amended effective October 1, 2002.

General Authority: NDCC 61-28-04
Law Implemented: NDCC 61-28-04

33-16-01-06. Notice and public participation. In the formulation of
tentative determinations and draft national pollutant discharge elimination system
permit permits, including general permits:

1.

The department will prepare a tentative staff determination, with respect
to any completed national pollutant discharge elimination system

f application. Such tentative determinations
shall include at least the following:

a. A proposed determination to issue or deny a national pollutant
discharge elimination system permit for the discharge described
in the application.

b. [f the proposed determination is to issue a national pollutant
discharge elimination system permit, the following additional
tentative determinations shall be made:

(1) Proposed effluent limitations, standards, and prohibitions,

identified pursuant to section 33-16-01-13 for those pollutants
proposed to be limited.
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History:

(2) Alfnecessary. a proposed schedule of compliance, including
interim dates and requirements, for meeting the proposed
effluent limitations.

(3) Proposed permit conditions pursuant to sections 33-16-01-12
and 33-16-01-13.

(4) Proposed monitoring requirements pursuant to section
33-16-01-12.

{8) Proposed variances pursuant to section 33-16-01-02.1.

B

A brief description of any other proposed special condition
which will have a significant impact upon the discharge
described in the national pollutant discharge elimination
system application.

The department shall organize the tentative determinations prepared
pursuant to subsection 1 into a draft national pollutant discharge
elimination system permit for the discharge which is the subject of the
application.

Amended effective October 1. 2002.

General Authority: NDCC 61-28-04
Law Implemented: NDCC 61-28-04

33-16-01-07. Public notice.

1.

Public notice of every complete—applieation—for—a national pollutant

discharge elimination system draft permit shall be circulated in a
manner designed to inform interested and potentially interested
persons of the proposed discharge and of the proposed determination
to issue or deny a national pollutant discharge elimination system
permit for the proposed discharge. Procedures for the circulation of
public notice shall include at least the following:

a. Notice of a major facility permit or general permit shall be published
in a daily or weekly newspaper within the area affected by the facility

or_activity.

b. Notice of all other permits shall be circulated within the
geographical areas of the proposed discharge; such circulation
may include any or all of the following:

(1) Posting in the post office and public places of the municipality

nearest the premises of the applicant in which the effluent
source is located.
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d.

(2) Posting near the entrance to the applicant’s premises and in
nearby places.

(3) Publishing in local newspapers and periodicals, or, if
appropriate, in a daily newspaper of general circulation.

(4) Any other method, including press releases, which will
reasonably provide actual notice of the proposed action io

the persons potentially affected.
Notice shall be mailed to any-persen-er-greupuponrequest: the

following persons:

(1) Any user identified in the permit application of a privately
owned treatment works.

(2) Persons who are on the mailing list.

(3) Local governmental units which have jurisdiction over the
area where the facility is proposed to be located and each
state agency which has authority with respect to the facility's

construction or operation.

Notice, a_copy of the permit application, the statement of basis or
fact sheet if required by section 33-16-01-08. and the draft permit

prepared pursuant to section 33-16-01-06 shall be mailed to the
following persons:

(1) The applicant, except for those national pollutant discharge
elimination system general permits for which there is no

applicant.

(2) Any other agency which is known to have issued or fo be

required to issue an environmental control permit for the

same facility or activity,

(3) Federal and state agencies with jurisdiction over fish,
shelifish, and wildlife resources. the advisory council on

historic_preservation. and_the state historic _preservation
officers, including any affected states or Indian tribes.

(4) Any state agency responsible for plan development under

sections 208(b)(2), 208(b)(4). and 303(e) of the Clean Water

Act, the United States army corps of engineers, the United
States fish and wildlife service, and the national marine

fisheries service.

The department shall add the name of any person or group upon
request to & the mailing list ; ; i
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to be added to the mailing list.

The department shall provide a period of not less than thirty days
following the date of the public notice during which time interested
persons may submit their written views on the tentative determinations
with respect to the national pollutant discharge elimination system
application.  All written comments submitted during the thirty-day
comment period shall be retained by the department and considered
in the formulation of its final determinations with respect to the national
poliutant discharge elimination system application. The period for
comment may be extended at the discretion of the department.

The contents of public notice of applications for a national pollutant
discharge elimination system permit shall include at least the following:

4. Name, address, and phone telephone number of the agency
issuing the public notice.

b. Name and address of each applicant and facility, except for public
notices of general permits.

C. Brief description of each applicant’s activities or operations
which result in the discharge described in the national pollutant
discharge elimination system application or_draft general permit,
e.g., municipal waste treatment plant, steel manufacturing, or
drainage for mining activities.

d. Name of waterway to which each discharge is made and a short
description of the location of each discharge on the waterway
indicating whether such discharge is a new or an existing
discharge. For general permits, the public notice shall include a
description of the permit area.

€. A statement of the tentative determination to issue or deny a
national pollutant discharge elimination system permit for the
discharge described in the national pollutant discharge elimination
system application.

f. A brief description of the procedures for the formulation of final
determinations, including the thirty-day comment period required
by subsection 2, the right to request a public hearing, and any other
means by which interested persons may influence or comment
upon those determinations.

9. Address and telephone number of the department, where
interested persons may obtain further information or request a
copy of the draft permit prepared pursuant to section 33-16-01-06,
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request a copy of the fact sheet prepared pursuant to section
33-16-01-08, and inspect and copy national pollutant discharge
elimination system forms and related documents.

h. The date, time, and location of any public hearing or meeting which
has been scheduled.

History: Amended effective October 1, 2002.
General Authority: NDCC 61-28-04
Law Implemented: NDCC 61-28-04

33-16-01-07.1. Response to comments. Upon issuance of any final

permit, the department shall issue a response to comments which briefly describes
and responds to all significant comments received during the public comment

period, public hearing. or public meeting. The response shall specify each
provision of the draft permit which has been changed and the reasons for each
change and shall be available to the public.

History: Effective October 1, 2002.
General Authority: NDCC 61-28-04
Law Implemented: NDCC 61-28-04

33-16-01-08. Fact sheets.

1.
deseribed—in—the—publie—notice: The department shall prepare., and
following public notice, shall send. upon request to any person, a fact
sheet with respect to the application described in the public notice,
when a draft permit is prepared in the following circumstances:
2. The draft permit is for a major facility or a general permit;
b. The draft permit incorporates a variance or requires an explanation
pursuant to paragraph 3 of subdivision ¢ of subsection 2: or
C. The draft permit is subject to widespread public interest or raises
major issues.
2. The contents of such fact sheets shall include at least the following

information:

a. A brief description of the facility or activity and, when appropriate,
a sketch or detailed description of the location of the discharge
or requlated activity described in the national pollutant discharge
elimination system application.
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thereunder: The type and quantity of wastes. fluids, or
pollutants which are proposed to be or are being discharged.

The tentative determinations required under section 33-16-01-06-,
in addition to the following:

(1) A brief summary of the basis for the draft permit conditions,

including references to applicable statutory or regulatory -
provisions.

(2) Any calculation or explanation of the derivation of specific

effluent limitations and conditions. including a citation to
the applicable effluent limitation quideline or performance
standard, and reasons why they are applicable or an
explanation of how the alternative effluent limitations were
developed.

(3) When the draft permit contains limitations to control toxic
pollutants, limitations on internal waste steams, limitations on
indicator pollutants, or case-by-case limitations derived from
technology-based treatment requirements, an explanation of
the limitations’ applicability.

A brief citation, including a brief identification of the uses for which
the receiving waters have been classified, of the water quality
standards and effluent standards and limitations applied to the
proposed discharge.

Reasons why any requested variances or alternatives to required
standards do or do not appear justified.




f

g.

h.

When applicable, an_explanation of the proposed method of
requlating users of privately owned treatment works.

A more detailed description of the procedures for the formulation of
final determinations than that given in the public notice, including:

(1) The thirty-day comment period required by section
33-16-01-07 and the address where the comments will
be received.

(2) Any procedures by which the public may participate in the
formulation of the final determinations, including procedures
for requesting a hearing pursuant to section 33-16-01-11.

The name and telephone number of a person 1o contact for
additional information.

2- 3. The department shall add the name of any person or group upon
request to a mailing list to receive copies of fact sheets.

History: Amended effective October 1. 2002.
General Authority: NDCC 61-28-04
Law Implemented: NDCC 61-28-04

33-16-01-09. Notice to government agencies. The state shall notify other
appropriate government agencies of each complete application for a national
pollutant discharge elimination system permit and shall provide such agencies an
opportunity to submit their written views and recommendations.

1.

The department shall ensure that a copy of each fact sheet prepared
under the provisions of this chapter is mailed to the following parties:

a.

Any other state whose waters might be affected by the issuance of
a national pollutant discharge elimination system permit.

Any interstate agency having water quality authority over affected
waters.

Any other appropriate federal, state, orlocal agency, including other
appropriate public health agencies.

The appropriate district engineer of the United States army corps
of engineers.

Each such governmental body listed in subsection 1 shall be given
an opportunity to submit written recommendations concerning the
proposed permit to the department.
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3.

k>

a.

(=3

o

Whenever a state makes recommendations concerning the
proposed permit, and such recommendations are not incorporated
into the final version of the permit, the department shall provide
the recommending state with a written explanation for the failure
to incorporate such recommendations.

Response to written comments provided by the corps of engineers
during the comment period pursuant to section 33-16-01-06 shall
conform to the following:

(1) If the corps of engineers advises that anchorage and
navigation of any of the waters of the United States would be

substantially impaired by the granting of a permit, the permit
shall be denied and the applicant notified.

(2) If the corps of engineers advises that imposing specified
conditions in the permit is necessary to avoid any substantial

impairment of anchorage or navigation, the department shall
include the specified conditions in the permit.

(3) Review or appeal of a permit denial or of conditions specified
by the corps of engineers shall be made through the
applicable procedures of the corps of engineers. If the
conditions _are stayed by a court of competent jurisdiction
or_by applicable procedures of the corps of engineers,
those conditions shall be considered stayed in the national
pollutant discharge elimination system permit for the duration

of that stay.

Whenever the United States fish _and wildlife service, the
national marine fisheries service, or any other state or federal
agency with jurisdiction over fish, wildlife, or public health makes
recommendations of specified permit conditions necessary to

avoid substantial impairment of fish, shellfish, or wildlife resources,

the department may include the specified conditions in the permit
to the extent necessary to carry out the provisions of 40 Code of

Federal Reqgulations, part 122.49. and of the Clean Water Act.

In appropriate cases, the department may consult with the United States

corps of engineers or the United States fish and wildlife service before
issuing a draft permit. The department may reflect these agencies’

views in the statement of basis, the fact sheet, or the draft permit.

The department may enter into a written agreement with the appropriate
district engineer of the United States army corps of engineers to provide
for procedures which will ensure the transmission of all forms and
information required by the corps, and procedures for the recording of
any comment or objections the corps may have on a proposed permit.
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A copy of the agreement, if promulgated, shall be forwarded to the
regional administrator.

History: Amended effective October 1, 2002.
General Authority: NDCC 61-28-04
Law Implemented: NDCC 61-28-04

33-16-01-10. Public access to information. In addition to the provisions
of section 33-16-01-07, the department shall provide the following:

1.

[~

Facilities for the public inspection of all information relating to Nerth
Daketa national pollutant discharge elimination system forms, including
monitoring data, and a machine or device for the copying of those
papers and documents at a reasonable fee.

A copy of any request for the confidential treatment of any information
relating to a North Dakota pollutant discharge elimination system permit
application to the regional administrator, together with all information
related to such request.

if the department determines that certain information should be
accorded confidential status for reason of being a trade secret, it
shall disclose such information to the administrator upon the latter’s
request; the administrator shall maintain the disclosed information in
confidence, unless the administrator determines that such information,
if made public, would not divulge methods of processes entitled to
protection as trade secrets.

Information required by national pollutant discharge elimination system
application forms may not be claimed confidential. This includes

information_submitied on the forms and any attachments used to
supply information reguired by the form. In no case shall the name and
address of any applicant or permittee, permit applications., permits, or
effluent data be considered confidential by the department.

History: Amended effective October 1, 2002.
General Authority: NDCC 61-28-04
Law Implemented: NDCC 61-28-04

33-16-01-11. Hearings and notice.

1.

A national pollutant discharge elimination system applicant, any
affected state, any affected interstate agency, any affected country,
the regional administrator, or any interested agency, person, or
group of persons may request or petition the department for a public
hearing with respect to national pollutant discharge elimination system
applications. Any such request or petition for public hearing shall be
filed in writing within the thirty-day period prescribed in subsection 2 of
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section 33-16-01-07 and shall indicate the interest of the person filing
such request and the reasons why a hearing is warranted.

The department shall hold a hearing if it determines that there is a
significant public interest {, including the filing of requests or petitions
for such hearing), in holding such a hearing. The department may also
hold a hearing at its discretion for any other reason. Any hearing brought
pursuant to this subsection shall be held in the geographical area of the
proposed discharge or other appropriate area, in the discretion of the
department and may, as appropriate, consider related groups of permit
applications.

Public notice of any hearing held under this section shall be circulated
at least as widely as was the notice of the national pollutant discharge
elimination system application pursuant to section 33-16-01-07.
Procedures for the circulation of public notice for hearings held under
this section shall include at least the following:

a. Notice shall be published in at least one newspaper of general
circulation within the geographical area of the discharge.

b. Notice shall be sent to all persons and government agencies which
received a copy of the notice or the fact sheet for the national
pollutant discharge elimination system application.

C. Notice shall be mailed to any person or group upon request.

d. Notice shall also be given to all persons who submitted comments
on the proposed national pollutant discharge elimination system
permit pursuant to section 33-16-01-07.

€. Notice shall be effected pursuant to subdivision a at least thirty days
in advance of the hearing.

The contents of public notice of any hearing held pursuant to this section
shall include at least the following:

a. Name, address, and telephone number of the agency holding the
public hearing.

b. Name and address of each applicant whose application will be
considered at the hearing,_except in _the case of draft general

permits.

C. A brief description of the business conducted at the facility of the
activity described in the permit application or draft permit.
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Name of waterway to which each discharge is made and a short
description of the location of each discharge on the waterway.

i reference to the date of
previous public notices relating to the permit.

Information regarding the date, time, and location for the hearing.
The purpose of the hearing.

A concise statement of the issues raised by the persons requesting
the hearing.

Address and telephone number of the premises at which interested
persons may obtain further information, request a copy of each draft
national pollutant discharge elimination system permit prepared
pursuant to section 33-16-01-06, request a copy of each fact sheet
prepared pursuant to section 33-16-01-08, and inspect and copy
national pollutant discharge elimination system forms and related
documents.

A brief description of the nature of the hearing, including the rules
and procedures to be followed. :

History: Amended effective October 1, 2002.

General Authority: NDCC 61-28-04
Law Implemented: NDCC 61-28-04

33-16-01-12. Terms and conditions of national pollutant discharge
elimination system permits.

1. The following discharges into the waters of the state are prohibited::

= A

2 b.

Any radiological, chemical, or biological warfare agent or high-level
radioactive waste.

Any discharge into the navigable waters that the secretary of the
army acting through the chief of engineers finds would substantially
impair anchorage and navigation.

Any discharge to which the regional administrator has objected in
writing.

Any discharge from a point source which is in conflict with a plan

or amendment thereto approved pursuant to section 208(b) of the
Federal Water Pollution Control Act.
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€. Any discharge requiring certification under section 401 of the
Federal Water Pollution Control Act and 40 Code of Federal

Regulations, part 124.53, for which the department has neither
granted nor waived the certification.

f Anydischarge from a new source or new discharger which causes

or contributes to the violation of applicable water quality standards,

unless the owner or operator of the new source or new discharger
demonstrates that:

(1) The existing dischargers to the stream segment are subject to
compliance schedules designed to bring the stream segment
into compliance; and

(2) Remaining pollutant load allocations are sufficient to allow for
the discharge.

2. All _national pollutant discharge elimination system permits shall

contain. either expressly or by reference, the permit conditions listed in
40 Code of Federal Regulations, part 122.41, [40 CFR 122.41], which

is incorporated into this chapter by reference.

[«

National pollutant discharge elimination system permits shall contain all
applicable permit conditions listed in 40 Code of Federal Regulations.
part 122.42, [40 CFR 122.42]. which is incorporated into this chapter by

reference.

>

National pollutant discharge elimination system permit conditions shall
be established in compliance with 40 Code of Federal Regulations,
part 122.43. [40 CFR 122.43]. which is incorporated into_this chapter

by reference.

National pollutant discharge elimination system permits shall include
requirements for recording and reporting of monitoring results in
compliance with 40 Code of Federal Requlations, part 122.48. [40 CFR

122.48]. which is incorporated into this chapter by reference.

History: Amended effective October 1, 2002.
General Authority: NDCC 61-28-04

Law Implemented: NDCC 61-28-04

|

33-16-01-13. Application of effluent standards and limitations, water
quality standards, and other requirements. All of the terms and conditions of
any permit issued by the department will comply with the following requirements
whenever applicable:

1. Effluent limitations established—by—the—administrater—pursuantto-—the

..
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10.

as incorporated

Control-Actand-properly-transmittedto-the-department
by reference in sections 33-16-01-30 and 33-16-01-31.

Standards of performance for new sources estabhahed—by——the

depaftment as mcorporated bv reference in section 33—16 01 29

Pretreatment standards for the mtroductuon of pollutants mto treatment

as _incorporated by reference

in section 33-16-01-31.

Water quality standards, classifications, or effluent requirements
established pursuant to North Dakota Century Code sections 61-28-04
and 61-28-05 if such standards and requirements are more stringent
than those described in subsections 1 through 4.

Water quality standards and total maximum daily loads established
pursuant to the authority and guidelines specified in the Federal Water
Pollution Control Act and properly transmitted to the department.

Prior to the adoption of effluent limitations and standards by the
administrator under the Federal Water Pollution Control Act, any such
additional conditions as the department determines are necessary to
carry out the provisions of that Act.

Any applicable regulations promulgated by the secretary of the
department in which the coast guard is operating regulating the
discharge of pollutants from vessels.

Any more stringent legally applicable requirements necessary to comply
with a plan approved pursuant to section 208(b) of the Federal Water
Pollution Control Act.

h—eany—case—where When an issued national pollutant discharge
elimination system permit applies the effluent standards and limitations

described in subsections 1 through 4, the department must state that
the discharge authorized by the permit will not violate applicable water
quality standards and must have prepared some explicit verification of
that statement.
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1.

12

—eny—case—where When an issued national pollutant discharge
elimination system permit applies any more stringent effluent limitation

based upon applicable water quality standards, a waste load allocation
must be prepared to ensure that the discharge authorized by the permit
is consistent with applicable water quality standards.

National pollutant discharge elimination system permits shall include
limitations. standards, and other permit conditions in compliance with
the requirements of 40 Code of Federal Regulations, part 122.44,
[40 CFR 122.44], which is incorporated into this chapter by reference.

History: Amended effective October 1. 2002.
General Authority: NDCC 61-28-04
Law Implemented: NDCC 61-28-04

33-16-01-14. Effluent limitations in issued national pollutant discharge
elimination system permits.

1

Any permit issued by the department shall specify average and
maximum daily quantitative limitations for the level of pollutants in the
authorized discharge in terms of weight or some other appropriate
measure such as pH, temperature, or radiation. Where When it is at all
appropriate the requirement is that the discharge must be expressed
in terms of weight. The department may also impose additional
quantitative limitations in terms of average or maximum concentration
levels.

When_applicable, permit conditions in _national pollutant discharge
elimination system permits shall be calculated in compliance with the

requirements of 40 Code of Federal Regulations. part 122.45, [40 CFR

122.45]. which is incorporated into this chapter by reference.

History: Amended effective October 1, 2002.
General Authority: NDCC 61-28-04
Law Implemented: NDCC 61-28-04

. 33-16-01-15. Schedules of compliance in issued national pollutant
discharge elimination system permits.

1.

With respect to any discharge which is not in compliance with applicable
effluent standards and limitations, applicable water quality standards, or
other tegally-applieable requirements listed in section 33-16-01-13, the
permittee shall be required to take specific steps to achieve compliance
with the—fellewing such applicable effluent standards and limitations,
water quality standards, or other requirements:

a. In accordance with any tegally applicable schedule of compliance
contained in:
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(1) Applicable effluent standards and limitations;

(2) If more stringent, water quality standards; or

(3) If more stringent, legelty—apptieable requirements listed in
section 33-16-01-13:_or

b. In the absence of any tegaly applicable schedule of compliance,
within a reasonable period of time, as provided in subsection 13 of
North Dakota Century Code section 61-28-04; provided, that such
period shall be consistent with the guidelines and requirements of
the Federal Water Pollution Control Act.

A permit issued to a new source, new discharger, or recommencing
discharger may contain _a compliance schedule, but only when
necessary to allow a reasonable opportunity to attain compliance
with requirements issued or revised less than three years before
commencement or recommencement of the discharge. For a new

source or new discharger, such requirements must also have been
issued or revised prior to commencement of construction.

in—any-ease-where When the period of time for compliance specified
in subsection 1 exceeds nine months, a schedule of compliance shall
be specified in the permit which will set forth interim requirements
and the dates for their achievement; in no event shall more than nine
months elapse between interim dates. If the time necessary for the
completion of the interim requirements {, such as the construction of a
treatment facility}, is more than nine months and is not readily divided
into stages for completion, interim dates shall be specified for the
submission of reports of progress tewards toward completion of the
interim requirement. For each national pollutant discharge elimination
system permit schedule of compliance, interim dates and the final date
for compliance shall, to the extent practicable, fall on the last day of the
months of March, June, September, and December.

Either before or up to fourteen days following each interim date and the
final date of compliance, the permittee shall provide the department with
written notice of the permittee’s compliance; or noncompliance with the
interim or final requirement.

On the last day of the months of February, May, August, and November,
the department shall transmit to the regional administrator a list of all
instances, as of thirty days prior to the date of such report, of failure
or refusal of a permittee to comply with an interim or final requirement
or to notify the department of compliance or noncompliance with each
interim or final requirement of this section. Such list shall be available
to the public for inspection and copying and shall contain at least the
following information with respect to each instance of noncompliance:
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a. Name and address of each noncomplying permittee.

b. A short description of each instance of noncompliance.

C. A short description of any actions or proposed actions by the
permittee or department to comply or enforce compliance with the
interim or final requirement.

d. Any details which tend to explain or mitigate an instance of
noncompliance with an interim or final requirement.

If a permittee fails or refuses to comply with an interim or final
requirement in a national pollutant discharge elimination system
permit, such noncompliance shall constitute a violation of the permit
for which the department may modify, suspend, or revoke the permit
or take direct enforcement action.

History: Amended effective October 1. 2002.
General Authority: NDCC 61-28-04
Law Implemented: NDCC 61-28-04

33-16-01-16. Other terms and conditions of issued national pollutant
discharge elimination system permits.

1

All discharges authorized by the national pollutant discharge elimination
system permit shall be consistent with the terms and conditions of
the permit; that facility expansions, production increases, or process
modifications which result in new or increased discharge of pollutants
must be reported by submission of a new national pollutant discharge
elimination system application or, if such discharge does not violate
effluent limitations specified in the national pollutant discharge
elimination system permit, by submission to the department of notice
of such new or increased discharges of pollutants; that the discharges
of any pollutant more frequently than or at a level in excess of that
identified and authorized by the permit shall constitute a violation of the
terms and conditions of the permit.

A permit may be transferred by the permittee to a new owner or operator
in_either of the following ways:

2. The current permittee may request that the department modify or
revoke and reissue the permit to identify the new permittee, and
incorporate any other requirements as may be necessary under
the Federal Water Pollution Control Act: or

o

The current permittee may notify the department in writing at
least thirty days in_advance of the proposed transfer date. The
notice shall include a written agreement between the current and

new permittees containing a specific date of transfer of permit
94




responsibility. coverage. and liability between them. Unless the
department notifies the current permittee that the permit will be

transferred by modification _or revocation and reissuance, the
transfer will be effective on the date specified in the agreement.

A permit may be modified, suspended, or revoked in whole or in part
during its term__or denied renewal, for cause, including the following:

a.

b.

Ie-

o

Violation of any terms or conditions of the permit.

Obtaining a permit by misrepresentation or failure to disclose fully
all relevant facts.

A change in any condition that requires either a temporary or
permanent reduction or elimination of the permitted discharge.

A determination that the permitted aclivity endangers h n health

or the environment and can only be regulated to acceptable levels
by permit modification. suspension, or revocation.

If the department receives notice of a proposed permit fransfer, the
permit may be modified or revoked and reissued, but may not be
suspended or denied renewal unless other cause exists.

The permittee shall permit an authorized fepresentétive of the
department upon presentation of the representative’s credentials:

a.

d.

To enter upon permittee’s premises in which an effluent source is
located or in which any records are required to be kept under terms
and conditions of the permit.

To have access to and copy any records required to be kept under
terms and conditions of the permit.

To inspect any monitoring equipment or method required in the
permit.

To sample any discharge of pollutants.

Publicly owned treatment works shall provide notice to the department
in the following situations:

a.

Any new introduction of pollutants into such treatment works from
a new source, if such source would be subject to the provisions of
section 306 of the Federal Water Pollution Control Act and if such
source was discharging such pollutants.
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b. Except as to such categories and classes of point sources or
discharges specified by the department, any new introduction of
pollutants into such treatment works from a source which would
be subject to the Act if such source were discharging pollutants.

C.  Any substantial change in volume or character of pollutants being
introduced into such treatment works by a source introducing
pollutants into such works at the time of issuance of the permit.

Such notice shall include information on (a) the quality and quantity
of effluent to be introduced into such treatment works and (b)
any anticipated impact of such change in the quantity or quality
of effluent to be discharged from such publicly owned treatment
works.

d. If the permit is for a discharge from a publicly owned treatment
works, the permittee shall require any industrial user of such
treatment works to comply with the requirements of sections
204(b), 307, and 308 of the Federal Water Pollution Control Act.
As a means of ensuring such compliance, the permittee shall
require of each industrial user subject to the requirements of
section 307 of that Act and shall forward a copy to the department
periodic notice { over intervals not to exceed nine months}
of progress tewards foward full compliance with section 307
requirements. '

€. The permittee at all times shall maintain in good working order and
operate as efficiently as possible any facilities or systems of control
installed by the permittee to achieve compliance with the terms and
conditions of the permit.

f. If a toxic effluent standard or prohibition is established pursuant
to section 307 of the Federal Water Pollution Control Act for a
toxic pollutant which is present in the permittee’s discharge, and if
such standard or prohibition is more stringent than any limitation
upon such pollutant in the national pollutant discharge elimination
system permit, the department shall revise or modify the permit in
accordance with such toxic effluent standard or prohibition and so
notify the permittee.

History: Amended effective October 1, 2002.
General Authority: NDCC 61-28-04
Law Implemented: NDCC 61-28-04

33-16-01-19. Duration and review of national pollutant discharge
elimination system permits. The 40 Code of Federal Regulations, part 122.46,

"duration of permits" is incorporated into this chapter by reference.
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1.

2.

Every permit issued by the department shall have a fixed term not
to exceed five years. When the permittee has complied with section
33-16-01-20, but the department, through no fault of the permittee,
fails to issue a new permit prior to the expiration of the previous permit,
the department may extend the expired permit until the permit is

reissued. Permits extended under this_section remain fully effective
and enforceable.

The department may issue any permit for a duration that is less than
five years.

History: Amended effective October 1, 2002,
General Authority: NDCC 61-28-04
Law Implemented: NDCC 61-28-04

33-16-01-25. Modification, suspension, and revocation of national
pollutant discharge elimination system permits.

1.

oo

The department may modify, suspend, or revoke any national pollutant
discharge elimination system permit in whole or in part during its term
for cause including, but not limited to, the causes listed in subsection 2
of section 33-16-01-16, or for failure or refusal of the permittee to carry
out the requirements of subsection 3 of section 33-16-01-16.

The 40 Code of Federal Requlations. part 122.62(a). causes for
modification. [40 CFR 122.62(a)l is incorporated into this chapter b
reference.

Any such modification, suspension, or revocation by the department
shall be governed by the procedures outlined in North Dakota Century

Code section 61-28-07-,_and the following procedures:

2. Permit actions may be undertak t the request of any intereste
person or _upon_the department’s initiative. Permits may be
maodified. suspended. or revoked and reissued only for the reasons

specified in subsections 1, 2. and 4.

b. If_the department teniatively decides to modi r_revoke an

reissue _a permit, a draft permit incorporating the proposed
changes shall be prepared pursuant to section 33-16-01-06. The
department may request additional information from the permittee.
If the permit is to be modified, the department may require the
submission of an updated application. If the permit is to be revoked
and reissued, the permittee shall submit a new application.

€. In a permit modification, only those conditions to be modified shall
be reopened when the draft permit is prepared. All other aspects
of the existing permit shall remain in effect for the duration of the
unmodified permit. When a permit is revoked and reissued. the
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entire permit is reopened. but the permittee shall comply with all
conditions of the existing permit until a new final permit is issued.

d. If the department tentatively decides to suspend a permit under
subsection 3 of section 33-16-01-16. a notice of intent to terminate,
a type of draft permit, shall be issued. The notice of intent fo
terminate shall be prepared pursuant to section 33-16-01-06.

The 40 Code of Federal Regulations, part 122.63, minor modifications of
permits, [40 CFR 122.63] is incorporated into this chapter by reference.
Such modifications are not subject to subsection 3.

The department may, upon request of the permittee, revise or modify
a schedule of compliance in an issued national pollutant discharge
elimination system permit if it determines good and valid cause {, such
as an act of God, strike, flood, materials shortage, or other event over
which the permittee has little or no control}. exists for such revision
and if within thirty days following receipt of notice from the department,
the regional administrator does not object in writing. All revisions or
modifications made pursuant to this section during the period ending
thirty days prior to the date of transmission of such list shall be included
in the list prepared by the director pursuant to subsection 4 of section
33-16-01-15.

History: Amended effective October 1, 2002.
General Authority: NDCC 61-28-04
Law Implemented: NDCC 61-28-04

33-16-01-26. Disposal of pollutants into wells, into publicly owned
treatment works, or by land application.

i

I

Disposal of pollutants into wells that affect the waters of the state is
prohibited, except as provided inthe-terms-and-conditions-of-a-nationat

poliutent-diseharge—elimination-system—permit under an underground

injection control authorization pursuant to chapter 33-25-01, or as
provided in applicable regulations of the state industrial commission.

Any permit issued for the disposal of pollutants into wells shall be
issued in accordance with the procedures and requirements specified
in these the applicable regulations.

When part of a discharger's process wastewater is not subject to a
national pollutant discharge elimination system permit because it is
being disposed into a well, into a publicly owned treatment works, or by
land application. applicable effluent standards and limitations shall be
adjusted to reflect the reduced waste load. Permit effluent standards
and limitations shall be calculated by one of the following methods:

2. |f none of the waste from a particular process is discharged into
waters of the state, and effluent limitations guidelines provide
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separate allocation for wastes from that process. all allocations
from that process shall be eliminated from the permit limit
calculations.

In_all other cases. effluent limitations shall be adjusted

proportionally to the amount of wastewater to be diverted
from discharge into waters of the state. Effluent limitations and
standards may be further adjusted under subsection 4 _of section
33-13-01-32 if the character or treatability of the pollutants is

changed by the alternative disposal method.

Subdivisions a and b do not apply fo the extent that promulgated
effluent limitations guidelines control concentrations of pollutants
but not mass or specify a different specific technique for adjusting
effluent limitations to account for well injection, land application. or
disposal into publicly owned treatment works.

3. This section shall not alter a discharger’s obligation to comply with any
more stringent applicable requirements in this chapter.

History: Amended effective October 1, 2002.

General Authority: NDCC 61-28-04
Law Implemented: NDCC 61-28-04

33-16-01-26.1. General permits.

1. Coverage. The department may issue a general permit in accordance
with the following:

a.

Area. The general permit will be written to cover a category of
discharges described in the permit under subdivision b, except
those covered by individual permits, within a designated area. The
area will correspond to existing geographic or political boundaries
or any other appropriate division or combination of boundaries.
Sources. The general permit may be written to regulate, within the
designated area as described in subdivision a, categories of point
sources if the sources all:

(1) Involve the same or substantially similar types of operations;
(2) Discharge the same types of wastes;

(3) Require the same effluent limitations or operating conditions;

(4) Require the same or similar monitoring; and
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C.

(5) In the opinion of the department, are more appropriately
controlled under a general permit than under individual
permits.

Storm water. The general permit may be written to requlate storm
water point sources within the designated area as described in

subdivision a.

2. Administration.

a.

General permits may be issued, modified, revoked and reissued, or
terminated in accordance with applicable requirements of chapter

33-16-01.

Requiring an individual permit.

(1) The department may require any person authorized by a
general permit to apply for and obtain an individual North
Dakota pollutant discharge elimination system permit. Any
interested person may petition the director to take action
under this paragraph. Cases where when an individual North
Dakota pollutant discharge elimination system permit may
be required include the following:

(a)

(b)

(c)

(d)

()

(f)

The discharge is a significant contributor of pollution as ‘
determined by the factors set forth in chapter 33-16-01;

The discharger is not in compliance with the conditions
of the general North Dakota pollutant discharge
elimination system permit;

A change has occurred in the availability of
demonstrated technology or practices for the control or
abatement of pollutants applicable to the point source;

Effluent limitation guidelines are promulgated for point
sources covered by the general North Dakota pollutant
discharge elimination system permit;

A North Dakota water quality management plan
containing requirements applicable to such point
sources is approved; of

Circumstances have changed since the time of the
request to be covered so that the discharger is no
longer appropriately controlled under the general

permit or either a temporary or permanent reduction or
elimination of the authorized discharge is necessary: or
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(@) The requirements of subsection 1 are not met.

(2) Any owner or operator authorized by a general permit
may request to be excluded from the coverage of the
general permit by applying for an individual permit. The
owner or operator shall submit an application under section
33-16-01-02; to the department with reasons supporting
the request. The request must be submitted no later than
ninety days after the notice by the department in accordance
with section 33-16-01-07. The request must be processed
under chapter 33-16-01. If the reasons cited by the owner
or operator are adequate to support the request, the
department may issue an individual permit.

(3) When an individual North Dakota pollutant discharge
elimination system permit is issued to an owner or operator
otherwise subject to a general North Dakota pollutant
discharge elimination system permit, the applicability of
the general permit to the individual North Dakota pollutant
discharge elimination system permittee is automatically
terminated on the effective date of the individual permit.

(4) A permittee, excluded from a general permit solely because
the permittee already has an individual permit, may request
that the individual permit be revoked. The permittee shall
then request to be covered by the general permit. Upon
revocation of the individual permit, the general permit shall
apply to the source.

History: Effective October 1, 1989; amended effective October 1, 2002.
General Authority: NDCC 61-28-04
Law Implemented: NDCC 61-28-04

33-16-01-27. Other requirements - Conflicts of interest.
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- Conflicts of interest shall comply with
40 Code of Federal Regulations, part 123.25(c), which is incorporated
into this chapter by reference.

History: Amended effective October 1. 2002,
General Authority: NDCC 61-28-04

Law Implemented: NDCC 61-28-04

33-16-01-28. Appeal. Any epplicant-or-permittee-within-the-meaning-of
this—chapter person who has received notice of the final determination of the
department to deny, suspend, or revoke the applicant’'s or permittee’s national
pollutant discharge elimination system application or permit shall have a right to
petition the department for relief pursuant to North Dakota Century Code section
61-28-07. ‘

History: Amended effective October 1, 2002.
General Authority: NDCC 61-28-04
Law Implemented: NDCC 61-28-04

33-16-01-29. Toxic pollutant effluent standards. The 40 Code of Federal
Regulations, part 129, [40 CFR 129] is incorporated into this chapter by reference.

History: Effective October 1, 2002.
General Authority: NDCC 61-28-04
Law Implemented: NDCC 61-28-04

33-16-01-30. Secondary treatment regulations. The 40 Code of Federal
Regulations, part 133, [40 CFR 133] is incorporated into this chapter by reference.

History: Effective October 1, 2002.
General Authority: NDCC 61-28-04

Law Implemented: NDCC 61-28-04
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33-16-01-31. Effluent guidelines and standards. The 40 Code of Federal

Regulations, subchapter N, with the exception of part 403, is incorporated into this

chapter by reference.

History: Effective October 1, 2002.
General Authority: NDCC 61-28-04
Law Implemented: NDCC 61-28-04

33-16-01-32. Criteria and standards for the national pollutant discharge

elimination system.

1

o

oo

>

[

The 40 Code of Federal Requlations, part 125, subpart A - criteria
and standards for imposing technology-based treatment requirements

under sections 301(b) and 402 of the Act [40 CFR 125, subpart Al is
incorporated into this chapter by reference.

The 40 Code of Federal Regulations, part 125, subpart B - criteria for
issuance of permits to acquaculture projects [40 CFR 125, subpart B]
is incorporated into this chapter by reference.

The 40 Code of Federal Regulations, part 125, subpart D - criteria

and standards for determining fundamentally different factors under
sections 301(b)(1)(A) and 301(b}(2)(A) and (E) of the Act [40 CFR 125,

subpart D] is incorporated into this chapter by reference.
The 40 Code of Federal Regulations, part 125, subpart H - criteria

for determining alternative effluent limitations und ection 316(a) of

the Act [40 CFR 125, subpart H] is incorporated into this chapter by
reference.

The 40 Code of Federal Requlations, part 125, subpart | - criteria

applicable to cooling water intake structures under section 316(b) of
the Act [40 CFR 125, subpart [] is incorporated into this chapter by

reference.

The 40 Code of Federal Requlations, part 125, subpart L - criteria and

standards for imposing conditions for the disposal of sewage sludge
under section 405 of the Act [40 CFR 125, subpart L1 is incorporate

into this chapter by reference.

History: Effective October 1, 2002,
General Authority: NDCC 61-28-04
Law Implemented: NDCC 61-28-04
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CHAPTER 33-16-01.1
PRETREATMENT REGULATIONS

Definitions

Prohibited Discharges

Local Limits

Categorical Pretreatment Standards

Publicly Owned Treatment Works Pretreatment Programs

Publicly Owned Treatment Works Pretreatment Program
Requirements

Publicly Owned Treatment Works Pretreatment Program
Submission Packages

Approval Process for Publicly Owned Treatment Works
Pretreatment Programs and Requests for Authority to
Grant Removal Credits

Public Notice

Opportunity for Hearing

General Monitoring and Reporting Requirements

Industrial User Monitoring and Reporting Requirements

Publicly Owned Treatment Works Reporting Requirements
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Fundamentally Different Factors

Net/Gross Adjustments

Upset
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Pretreatment Program Modifications

Right of Entry
Enforcement

33-16-01.1-01. Definitions. The definitions in section 33-16-01-01 apply to

this chapter unless defined differently below.

I..;

"Approval authority" means the department.

P

"Bypass" means the intentional diversion of wastestreams from any

portion of an industrial user’s treatment facility.

oo

"Cateqorical industrial user" means an industrial user that is subject to

a pretreatment standard for an industry cateqory.

- o

"Control authority" means either:

a.

The publicly owned treatment works, if the publicly owned

treatment works which receives the indirect discharge administers
an_approved pretreatment program in_accordance with sections

33-16-01.1-06 and 33-16-01.1-08; or
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b. The department. if the publicly owned treatment works which

receives the indirect discharge does not administer an approved
pretreatment program in accordance with sections 33-16-01.1-06

and 33-16-01.1-08.

"Director" means the department.

"Indirect discharge" means the introduction of pollutants into a publicly
owned treatment works from any nondomestic source regulated
under section 307(b).(c). or (d) of the Federal Water Pollution Control
Act.

'Industrial user” or "user" means a source of indirect discharge.

"Interference” means an _indirect discharge which, alone or in
conjunction with any other indirect discharges, both:

2. |nhibits or disrupts the publicly owned treatment works processes
or operations, or its sludge processes. use, or disposal: and

b. Causes a violation of any requirement of the publicly owned

treatment works North Dakota pollutant discharge elimination
system permit, including an increase in the magnitude or duration

of a violation or prevents sewage sludge use or disposal in
compliance with federal or state law or statute.

"New source" means:

2. Any building, structure, facility, or installation for which construction

commenced after the publication of proposed pretreatment

standards which will apply to such source after promulgation, from
which there is or may be an indirect discharge, provided that:

(1) The building, structure, facility, or installation is constructed at
a site at which no other source is located;

(2) The building, structure, facility, or installation totally replaces
the process or production equipment that causes the indirect

discharge at an existing source; or

(3) The production or wastewater generating processes of the

building, structure, facility, or installation is substantially

independent of an existing source at the same site.

=

Construction on a site at which an existing source is located results
in_a modification rather than a new source if the construction

does not create a new building, structure, facility, or installation
meeting the criteria of paragraphs 2 and 3 of subdivision a,
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but otherwise alters, replaces, or adds to existing process or
production equipment.

(3

Construction of a new source as defined under this subsection has
commenced if the owner or operator has undertaken any of the

following:

(1) Begun, or caused to begin, as part of a continuous onsite
construction program:

(@) Any placement, assembly, or installation of facilities or
equipment: or

(b) Significant site preparation work which is necessary for
the placement, assembly. or installation of new source
facilities or equipment; or

(2) Entered into a binding contractual obligation for the purchase
of facilities or equipment which are intended to be used in
its operation within a reasonable time. Options to purchase
or_contracts which can be terminated or modified without
substantial loss and contracts for feasibility, engineering, and
design studies do not constitute a contractual obligation.

"Passthrough" means an indirect discharge which exits the publicly

owned treatment works into waters of the state in quantities

or_concentrations which, alone or in conjunction with any other
discharges, cause a violation of the publicly owned treatment works

North Dakota pollutant discharge elimination system permit, including
an increase in the magnitude or duration of a violation.

"Pretreatment” means the reduction of the amount of pollutants, the
elimination of pollutants, or the alteration of the nature of pollutant
properties in wastewater prior to or in lieu of discharging or otherwise
introducing such pollutants into a publicly owned treatment works.

"Pretreatment requirements" means _any substantive or procedural
requirement related to pretreatment, other than a pretreatment
standard, imposed on an industrial user.

"Pretreatment standards" means any regulation which applies to
industrial users that contains pollutant discharge limits promulgated by
the environmental protection agency in accordance with the Federal
Water Pollution Control Act, including prohibitive discharge limits

established pursuant to section 33-16-01.1-02.

"Publicly owned treatment works" means a treatment works as defined

by section 212 of the Federal Water Pollution Control Act. which is
owned by a state or municipality, including any devices or systems
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used in the storage. treatment, recycling, and reclamation of municipal
sewage or liquid industrial wastes, as well as sewers, pipes, and other
conveyances that convey wastewater to a publicly owned treatment
works treatment plant. This term also means the municipality that has

jurisdiction over the indirect discharges to and the discharges from the
treatment works.

"Publicly owned treatment works treatment plant” means that portion
of the publicly owned treatment works which is designed to provide
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