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JULY 2004 

CHAPTER 4-07-01 

4-07-01-01. History, functions, organization of the eentral J'ersonnel 
di·.-ision human resource management services. 

1. History of the eentral J'ersonnel division human resource 
management services. 

a. The 1975 legislative assembly passed a Central Personnel System 
Act, codified as North Dakota Century Code chapter 54-44.3. The 
Act created the central personnel division as well as the state 
personnel board. The division was to establish and maintain 
classification and compensation plans as well as establish general 
policies and rules, which were to be binding on the affected 
agencies, relating to a unified system of personnel administration 
for the employees in the classified service of the state. 

b. From its beginning in 1975, the central personnel division 
developed general personnel policies in response to the 
requirements for a unified system of personnel administration, 
requests from the state personnel board, requests from agencies 
or other officials in the executive branch, changed requirements in 
state or federal laws, and various decisions of the courts. These 
policies were discussed at meetings of the state personnel board. 
If a particular policy was approved by the board, the division would 
then act to include it within the North Dakota personnel policies 
manual. Policies approved and adopted in this way were then 
distributed to all state agencies. 

c. The policies included in the North Dakota personnel policies 
manual were to be followed by all agencies with classified 
employees. More specifically, merit system agencies were to 
strictly follow the policies, but nonmerit system agencies were 
advised that the policies formed a "base" for the development of 
the agencies own policies and procedures. 
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d. In July of 1981 then Governor Allen Olson issued executive 
order number 1981-10. That executive order portrayed the North 
Dakota personnel policies manual as providing the assurance 
that classified employees would be treated fairly and uniformly 
if the policies were followed. The executive order identified the 
state personnel board as the agency wftieft that would hold public 
meetings to receive comments and approve revisions to the 
policies. Governor Olson also ordered that agencies headed 
by a gubernatorial appointee adhere to and follow the policies, 
including the statewide appeal mechanism. 

e. However, by late 1986 that manner of personnel policy 
implementation and its "legality" and effect on various agencies 
had been challenged before the North Dakota supreme court. By 
1990 in order for the division to carry out its statutory purpose of 
establishing a unified system of personnel administration for the 
classified service of the state, it was apparent that certain policies 
had to be adopted as rules in accordance with North Dakota 
Century Code section 28-32-02. 

t. In 2003 the legislative assembly approved changing the name of 
the central personnel division to human resource management 
services. 

2. Functions of the central personnel di·t'ision human resource 
management services. The division establishes, maintains, and 
revises classification and compensation plans. It assigns position 
classifications and pay grades and establishes and maintains required 
records for all employees in the classified service. The division certifies 
appeals on employee grievances relating to demotion, suspension 
without pay, reduction-in-force, forced relocation, reprisal action, 
discrimination, merit system qualification, and dismissal. It also 
certifies appeals from applicants for positions in the classified service 
who allege discrimination. It assists appointing authorities and agencies 
with selection and grievance procedures. The division coordinates and 
conducts training programs. It ensures salaries are paid consistent 
with the state's classification system, compensation plan, and salary 
administration policy, and consults with state agencies regarding salary 
administration. It establishes and administers a cooperative education 
or internship program open to college students. The division provides 
information, consultative advice, tools and methodology, and other 
services to promote the development of a unified system of personnel 
human resource administration. The division also serves as secretariat 
to the state personnel board. 

3. Organization of the central personnel di't'ision human resource 
management services. 
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a. The central personnel division Human resource management 
services is a division of the office of management and budget. 
The division is separate from the state personnel board, although 
the division and board work closely together on classification and 
pay grade issues. The division and the board each adopts its own 
rules. 

b. The central personnel division Human resource management 
services has a director and a staff. The director is appointed 
by and serves at the pleasure of the director of the office 
of management and budget. The director is responsible for 
the performance of the division as it exercises its duties and 
functions. The director is assisted by a A staff of professional, and 
administrative, and clerical employees assists the director. The 
staff are assigned to one of the following areas: administration, 
classification and compensation, employment services, and 
training and development. 

History: Effective March 1, 1991; amended effective July 1, 1995; November 1, 
1996: July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-01, 54-44.3-11. 54-44.3-12 

4-07-01-02. Organization and functions subject to chapter 28-32. The 
portions of the central personnel division's human resource management services' 
organization and functions that are subject to North Dakota Century Code chapter 
28-32 are those that involve its authority to adopt policies and rules relating to a 
unified system of personnel administration which impose requirements on other 
agencies. The central personnel division Human resource management services 
has the authority to adopt policies, rules, and procedures in three areas: 

1. Subsection 1 of North Dakota Century Code section 54-44.3-12 
provides the authority to establish general policies, rules, and 
regulations which are binding on the agencies affected. including those 
grant-aided agencies that receive federal funds. The rules referred 
to in this regard must ensure fairness, enhance greater uniformity in 
personnel management matters, and include rules on establishing and 
maintaining the classification and compensation plans. 

2. Subsection 7 of North Dakota Century Code section 54-44.3-12 
provides the authority to develop procedures that must be followed by 
all state agencies and institutions regarding salary administration for all 
employees in the classified service. 

3. Subsection 13 of North Dakota Century Code section 54 42 03 
54-44.3-12 provides the authority for the North Dakota ftlerit systeffi 
council, of which the di·vision is a part, director of human resource 
management services to adopt general policies, rules, and regulations 
·~t·hich are binding on the agencies affected. Those agencies are 
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commonly know·n as the merit system agencies. The rules referred 
to in this regard co·,·er many aspects of personnel administration for 
those grant aided agencies •which receive federal funds subject to 
the approval of the board. to ensure compliance with and resolve 
compliance issues relating to agencies reguired l:zy state or federal law 
or rule to be subject to a merit personnel system. 

History: Effective March 1, 1991; amended effective November 1, 1996: July 1. 
2004. 
General Authority: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-12(1), 54-44.3-12(7), 54 42 03 

4-07-01-03. Methods the public may use to obtain information. The 
public may obtain information, furnish information, or make requests to the central 
personnel division human resource management services concerning any of its 
functions or rules by writing to: 

Central Personnel Division Human Resource Management 
Services 
Capitol Building 14th Floor 
600 East Boulevard Avenue. Dept. 113 
Bismarck, North Dakota NO 58505-0120 

Telephone inquiries may be made by calling 701-328-3290 between eight a.m. and 
five p.m. Monday through Friday. 

History: Effective March 1, 1991; amended effective July 1, 1995; November 1, 
1996: July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-01, 54-44.3-12 
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CHAPTER 4-07-02 

4-07-02-01. Definitions. The terms used throughout this title have the same 
meaning as in North Dakota Century Code chapter 54-44.3, and sections 54-06-30 
and 54-06-31 . except: 

1. "Class" or "classification" means a group of positions, regardless of 
location, which are aHke enough alike in duties and responsibilities 
to be called by the same descriptive title, to be given the same pay 
range under similar conditions, and to require substantially the same 
qualifications. 

2. "Classification plan" means the listing of all the classes that have been 
established, the specification description for those classes, and the 
process and procedures developed to maintain the plan. 

3. "Equity increase" means a salary increase provided to a classified 
employee to mitigate either a serious internal agency inequity or a 
documented, proven, external inequity market condition. 

4. "General salary increase" means a salary increase provided to 
classified employees by specific legislative appropriation. 

5. "Hiring rate" means the salary level assigned to an employee upon initial 
employment with an agency. 

6. "Pay grade" means the number assigned to a classification which 
corresponds with one specific range of pay rates. 

7. "Performance increase" means a salary increase provided to a 
classified employee in recognition of documented performance which 
is consistently superior or which consistently exceeds performance 
standards. 

8. :Probationary increase" means a salary increase provided to a 
classified employee upon the successful completion of their applicable 
probationary period. 

9. "Promotional increase" means a salary increase provided to a classified 
employee when the employee is assigned to a position in a different 
class which has a higher pay grade than the employee's previous 
position, and the assignment is not a result of a reclassification of the 
employee's position. 

10. "Reclassification adjustment" means a salary change applied to a 
classified employee when the employee's position is reallocated to a 
different classification wfflef:t that has a different pay grade. 
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11. "Responsibility level or workload increase" means a salary increase 
provided to a classified employee when either of the following conditions 
are met: 

a. The level of duties and responsibilities assigned to the employee is 
permanently changed, is documented, and is independent of any 
change in classification. 

b. A substantial, documented, increase in workload is assigned to a 
position. 

12. "Salary range" means the range of pay rates, from m1mmum to 
maximum that are assigned to a pay grade, and which are often divided 
into quartiles for reference. 

13. "Temporary increase" means a salary increase provided to a classified 
employee when the employee is assigned temporarily to perform a 
higher level of responsibilities on an acting or interim basis. 

History: Effective March 1, 1991: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-01, 54-44.3-12(1), 54-44.3-12(7) 

4-07-02-02. Scope of chapter. This chapter applies to all state agencies, 
departments, institutions, and boards and commissions whiet=t that employ 
individuals in positions classified by the central personnel di\•ision human resource 
management services, except those agencies headed by an elected official, and 
except those institutions in the university system. Elected officials and institutions 
in the university system may, at their option, agree to the application of chapter 
4-07-02 to their specific agency. Sections 4-07-02-05. 4-07-02-06. 4-07-02-12. 
and 4-07-02-17 apply to local government agencies that employ individuals in 
positions classified by human resource management services. 

History: Effective March 1, 1991; amended effective November 1, 1996: July 1. 
2004. 
General Authority: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-01, 54-44.3-12(1), 54-44.3-12(7) 

4-07-02-05. Salaries must be within the assigned salary range. =Ffte 
central personnel division Human resource management services shall assign a 
pay grade and a salary range to each approved class in the classification plan. 
Unless otherwise provided by the central personnel di·vision human resource 
management services, the salary level of a classified employee must be within the 
assigned salary range. 

History: Effective March 1, 1991: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-01, 54-44.3-12(1), 54-44.3-12(7), 54-44.3-15 
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4·07 -02·06. Exceptions. Exceptions to the requirements of chapter 
4-07-02 normally require prior written approval from the director of the central 
personnel di'tision human resource management services. In emergency 
situations exceptions may be provided verbally. Appointing authorities shall 
describe their justification for the exception and the impact that denying the 
exception would have on the agency or the state. Written documentation in 
justification of the exception must be provided by the appointing authority at the 
earliest practical time following a verbal approval. 

History: Effective March 1, 1991: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12(1} 
Law Implemented: NDCC 54-44.3-12(1}, 54-44.3-12(7) 

4-07-02·08. Hiring rate. The hiring rate for a newly hired employees 
employee must be within the first quartile h.aJf of the salary range, e>reept that an 
appointing authority may assign a hiring rete up to the midpoint of the salary range 
if either of the foiiO'It'ing requirements ere met: ... 

+. +fle When establishing an entry salary. an appointing authority 
should consider the employee's job-related qualifications exceed the 
established minimum qualifications. 

2-:- The agency is unable, the agency's ability to recruit qualified candidates 
'tvho would accept a salary within the first quartile of the salary range 
employees. the overall relationship of state employees' salaries to 
market salaries. and internal equity with existing employees' salaries. 

History: Effective March 1, 1991: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-01, 54-44.3-12(7) 

4·07-02-09. Documents needed for hiring rate above the first quartile. 
Repealed effective July 1. 2004. If en appointing authority offers a hiring rate ebO\>·e 
the first quartile ef the salaf)· range, documentation must be maintained on the 
factors used to determine that rate and on the consideration given to existing salary 
relationships w·ithin an agency. 

History: Effective March 1 , 1991. 
General Authority: NDGC 54 44.3 12(1) 
Law Implemented: NDGC 54 44.3 01, 54 44.3 12(7) 

4-07-02-10. Probationary increase. An appointing authority may grant an 
increase of up to five percent, or up to fifty dollars if the hiring rate was less than 
one thousand dollars, upon an employee's successful completion of a probationary 
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period. The size of the increase may vary depending on factors that include 
performance, internal equity, and budget appropriations. 

History: Effective March 1, 1991: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-01, 54-44.3-12(7) 

4-07-02-11. Responsibility level or workload increase. An appointing 
authority may grant a responsibility level or workload salary increase if all of the 
following requirements are met: 

1. The increase does not exceed teft twenty percent per biennium for an 
employee. 

2. Consideration is given to the effect granting the increase would have on 
internal equity. 

3. The change in workload or responsibility is documented and on file 
within the agency. 

History: Effective March 1, 1991: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-01, 54-44.3-12(7) 

4-07-02-12. Reclassification adjustment. An appointing authority may 
make an adjustment to a salary as a result of a reclassification according to the 
following: 

1. If the pay grade is higher following a reclassification action, then an 
increase up to five percent above the minimum of the new salary range 
may be provided. The salary must be at least equivalent to the minimum 
of the new salary range. 

2. If the pay grade is lower following a reclassification action, then either 
of the following apply: 

a. The employee's salary may remain the same if it is within the lower 
salary range. 

b. The employee's salary may be reduced to within the lower range 
to equitably relate to the salaries of other employees in the same 
or related classes. 

3. If the employee's salary is above the maximum of the salary range for 
the new job grade, then either of the following apply: 

a. The salary of the employee may remain above the new maximum 
when the reclassification is a result of a program change, 
a reorganization, or is a result of a management need not 
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associated with the employee's performance. The salary may 
remain above the maximum as long as the employee remains in 
the classification. No further increases in salary may be granted 
the employee as long as the salary remains above the maximum. .. 
except those legislatively authorized. · 

b. The salary must be reduced at least to the maximum of the new 
range if the lower classification results from the removal of duties 
and responsibilities from the employee as a result of substandard 
performance or for disciplinary reasons. 

4. If the pay grade is not changed, no salary adjustment shall be made. 

History: Effective March 1, 1991: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-01, 54-44.3-07, 54-44.3-12(7) 

4·07 -02-15. Equity Increase. An appointing authority may grant an equity 
increase if all of the following requirements are met: 

1. The increase fl'1tfSt ~not exceed teFt twenty percent ifl-a per biennium 
for an employee. 

2. At the time the increase is granted, documentation must be submitted 
to the eentral personnel division human resource management services 
that includes all of the following: 

a. A definition of the inequity. 

b. An explanation of what created the inequity. 

c. A statement that an additional inequity will not result. 

d. A statement of what nonmonetary alternatives ·.vere considered. 

e:- The relevant available market data in cases of external equity. 

3. The agency must consider the overall relationship of state employees' 
salaries to market salaries and avoid creating internal inequities. 

History: Effective March 1, 1991: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-01, 54-44.3-12(7) 
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4-07-02-18. Bonuses. A recruitment. retention. or performance bonus 
may be provided according to North Dakota Century Code chapters 54-06-30 and 
54-06-31. 

History: Effective July 1. 2004. 
General Authority: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-06-31. 54-44.3-12(1) 

4-07-02-19. Recruitment bonus. A recruitment bonus may be provided 
by an agency if the employee receiving the bonus was not employed by a state 
agency immediately preceding employment with the hiring agency. except when 
a recruitment bonus is provided to an employee for a referral program outlined in 
the agency's recruitment policy. If application of this rule would result in significant 
impact on the agency or negative fiscal consequences to the state. an exception 
may be sought under section 4-07-02-06. 

History: Effective July 1. 2004. 
General Authority: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-06-31. 54-44.3-12(1) 

4-07-02-20. Retention bonus. A retention bonus may be given as an 
incentive to retain an employee in state government unless the employee is 
leaving to work for another state agency. If application of this rule would result in 
significant impact on the agency or negative fiscal consequences to the state. an 
exception may be sought under section 4-07-02-06. 

History: Effective July 1. 2004. 
General Authority: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-06-31. 54-44.3-12(1) 
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CHAPTER 4-07-03 

4-07 ·03-01. Scope of chapter. This chapter applies to all state and local 
government agencies, departments, institutions, and boards and commissions that 
employ individuals in positions classified by tl'le central personnel dhtision human 
resource management services. 

History: Effective September 1, 1992; amended effective November 1, 1996.:. 
July 1. 2004. 
General Authority: NDCC 54-44.3-12, 54-44.3-20 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-03-02. Definitions. The terms used throughout this chapter have 
the same meaning as in North Dakota Century Code chapter 54-44.3, except 
"classification plan" means the listing of all the classes that have been established, 
the specifications descriptions for those classes, and the process and procedures 
developed to maintain the plan. 

History: Effective September 1, 1992: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-03-03. Official class title. The official class title must be used to 
designate positions or employees when entering such information on payroll 
and personnel records, or in other communications related to personnel human 
resource administration processes. However, any suitable or common title to 
designate persons or positions may be used when communicating externally, 
or when the purpose of the communication is not related to personnel human 
resource administration. 

History: Effective September 1, 1992: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07 ·03-04. Interpretation of class speeifieatiens descriptions. Class 
specifications are generally descriptive of descriptions represent the duties 
and conditions typical of the class. Neither an appointing authority nor an 
employee may interpret class specifications descriptions as restrictive, except 
for the specified minimum qualification requirements. The inclusion of particular 
phrases in the specifications descriptions that list the duties performed may not 
be interpreted to exclude other duties of a similar kind and quality. An appointing 
authority may, at any time, require an employee to perform any of the duties that 
are in the class specifications descriptions or any other appropriate duties. 

History: Effective September 1, 1992: amended effective July 1, 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 
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4-07-03-05. Classification or reclassification request. A request to have 
a position reviewed for classification or reclassification must be submitted by the 
appointing authority to the eefltral persoflflel divisiofl human resource management 
services for review, if at least one of the following reasons apply: 

1. A new position has been authorized. 

2. A significant amount of responsibilities are newly assigned, reassigned, 
or changed for a position. 

3. A position has not been reviewed for at least three years and different 
duties and responsibilities have been assigned to the position. 

4. A position is classified in a class or class series that has been revised 
and the duties and responsibilities assigned to the position are no longer 
similar appropriate to the revised assigned class or class series. 

5. A position is vacant, has not been reviewed for at least seven years, 
and will be filled. 

History: Effective September 1, 1992; amended effective November 1, 1996~ 
July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-03-06. Information and forms required. A classification or 
reclassification request must include all information specified by the eefltral 
persoflflel divisiofl human resource management services. The request must be 
submitted on the form specified by the division. 

History: Effective September 1, 1992: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-03-06.1. Certain classification decisions may be delegated. =Ffte 
eefltral persoflflel divisiofl Human resource management services may delegate 
to an agency the responsibility for decisions on certain position classification 
assignments. Decisions are limited to levels withifl a elassifieatiofl series those 
classes as specified by the division. 

History: Effective November 1, 1996: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-12 

4-07-03-07. An employee may request a review. An employee may 
request that an appointing authority submit the employee's position to the eefltral 
persoflflel di·vrisiofl human resource management services for review if the 
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employee demonstrates that one of the reasons in section 4-07-03-05 applies to 
the employee's position. ' 

History: Effective September 1, 1992: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-03-08. An appointing authority shall consider an employee's 
request. An appointing authority shall consider an employee's request to 
submit the employee's position to ttole eeAtral persoAAel di·tisioA human resource 
management services for review. The appointing authority shall, within sixty 
calendar days, determine if any of the reasons in section 4-07-03-05 apply. If 
any of the reasons apply, the appointing authority shall submit the request to the 
eeAtral persoAAel di•tisioA human resource management services for review. If 
none of the reasons apply, the appointing authority shall respond to the employee. 

History: Effective September 1, 1992; amended effective November 1, 1996~ 

July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-03-09.1. Central personnel di"t'ision Human resource management 
services may initiate a classification review. If ttole ceAtral persoAAel 
di·tisioA human resource management services becomes aware of a potentially 
inappropriate classification assignment, the division may initiate a classification 
review and request updated documentation of the position. 

History: Effective November 1, 1996: amended effective July 1, 2004. 
General Authority: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-12 

4-07-03-10. Central personnel dh•ision Human resource management 
services shall notify the appointing authority and employee. Within sixty 
calendar days of receiving a request to review a position, ttole eeAtral persoAAel 
divisioA human resource management services shall notify in writing the agency 
appointing authority and the employee iA writiAg of the division's decision and 
the right to request reconsideration . The human resource management services 
director may extend the timeframe if: 

1... The reguest reguires creating a new or revising an existing class 
description: or 

2. The division is reguired to obtain additional information in order to 
properly process the reguest. 
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In cases of extended timeframes. human resource management services will notify 
the appointing authority. 

History: Effective September 1, 1992; amended effective November 1 , 1996~ 
July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-03-11. Request for reconsideration of classification decision. An 
appointing authority or an employee may request reconsideration of a classification 
assigned to a position by submitting a written notice to the central personnel 
di·tision human resource management services within fifteen working days from 
the date the initial classification decision was mailed by the central personnel 
division human resource management services. The request for reconsideration 
must state the specific issue and reasons for the request and the desired outcome. 
The central personnel di\·ision Human resource management services shall review 
the information contained in the request and provide a decision in writing to the 
parties within sixty calendar days from the date the request for reconsideration 
was received by the division. 

History: Effective May 1, 1994; amended effective November 1, 1996: July 1, 
2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-03-12. Grandfathering. When a current employee affected by 
a class or class series review does not meet new or revised qualifications as 
stated on the class description. the employee may be grandfathered into that 
employee's current position at the appropriate job class level without loss of pay 
or status. The employee must meet minimum qualifications as stated on the class 
descriptions of subsequent position reclassification actions in accordance with 
section 4-07-03-10.2. 

History: Effective July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 
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CHAPTER 4-07-04 

4-07-04-01. Scope of chapter. This chapter applies to all state and local 
government agencies, departments, institutions, and boards and commissions that 
employ individuals in positions classified by the central personnel division human 
resource management services. 

History: Effective September 1, 1992; amended effective November 1, 1996~ 
July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12 

4-07-04-02. Definitions. The terms used throughout this chapter have the 
same meaning as in North Dakota Century Code chapter 54-44.3, except 

.1. "Class" means job or job title representing a group of tasks. duties. and 
responsibilities. 

2. "cornpensation Compensation plan" means the listing of all the pay 
grades used in the classified service and the pay ranges assigned to 
each grade. 

History: Effective September 1, 1992: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-04-03. Class evaluation process. The director, central personnel 
division human resource management services, shall develop, implement, and 
maintain a class evaluation process to evaluate and assign an appropriate pay 
grade to all classes in the classification plan. 

History: Effective September 1, 1992: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-04-03.1. Correcting class evaluation interpretation 
inconsistencies. The central personnel division Human resource management 
services may correct inconsistencies in class evaluations as related evaluation 
interpretations occur. If revisions result in grade changes, the central personnel 
division human resource management services shall notify affected employees 
and appointing authorities of the proposed change and provide an opportunity to 
submit related documentation. After review of any documentation received, the 
central personnel division human resource management services shall provide 
notification as provided in section 4-07-04-09. 

History: Effective November 1, 1996: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 
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4-07-04-04. A written request to review a pay grade. A written request 
to review a pay grade may be submitted to the ceRtral persoflflel e'li'tisiofl human 
resource management services by the appointing authority only if one of the 
following reasons apply: 

1. The duties and responsibilities of the class have changed. 

2. The appointing authority is experiencing recruiting problems due to the 
assigned pay grade. 

3. The appointing authority is experiencing retention problems due to the 
assigned pay grade. 

4 . The appointing authority can provide employment market data that 
shows an extreme variance between market pay and the classified 
salary range. 

History: Effective September 1, 1992; amended effective November 1, 1996; 
July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-04-05. Additional information required. An appointing authority 
requesting a pay grade review shall furnish additional information to the ceRtral 
persoflflel divisiofl human resource management services at the time the request 
is made. The additional information must include: 

1. A statement of the problem. 

2. Up-to-date job descriptions/position information questionnaires. 

3. Any available statistical data that relates to the problem encountered, 
i.e. , turnover rate, recruiting costs, training costs, etc. 

4. Details of efforts to resolve the problem through alternative methods. 

5. Any available analysis of the current use of the salary range assigned 
to the existing pay grade. 

History: Effective September 1, 1992; amended effective November 1, 1996; 
July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-04-06. Information and forms required. Repealed effective July 1. 
2004. A re(1uest to review a pay grade must cofltaifl all iflformatiofl specified by the 
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central personnel di'v'ision. A request must be submitted on the form specified by 
the division. 

History: Effective September 1, 1992. 
General Authority: NDCC 54-44.3 12 
Law Implemented: NDCC 54 44.3 12(1) 

4-07-04-07. An employee may request a review. An employee may 
request that an appointing authority submit the pay grade assigned to the 
employee's class to the central personAel di·9·isioA human resource management 
services for review if the employee demonstrates that one of the reasons in section 
4-07-04-04 applies to the employee's classification. 

History: Effective September 1, 1992; amended effective November 1, 1996: 
July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-04-08. An appointing authority shall consider an employee's 
request. An appointing authority shall consider an employee's request to submit 
the pay grade assigned to the employee's class to the eeAtral persoAAel divisiofl 
human resource management services for review. The appointing authority shall , 
within sixty calendar days, determine if any of the reasons in section 4-07-04-04 
apply and if the information required in section 4-07-04-05 is available. If any of 
the reasons apply and if the information is available, the appointing authority shall 
submit the request to the eeAtral persoAAel divisioA human resource management 
services for review. If none of the reasons apply, the appointing authority shall 
respond to the employee. 

History: Effective September 1, 1992; amended effective November 1, 1996: 
July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-04-09. Central personnel di..,ision Human resource management 
services shall notify affected appointing authority and employee. Within sixty 
calendar days of receiving a request to review a pay grade, the ceAtral persoAAel 
divisioA human resource management services shall notify in writing the affected 
agency appointing authority and the employee ifl writiAg of the division's decision 
and the right to appeal request reconsideration. The appointing authority shall 
communicate pay grade assignments to the employees. The human resource 
management services director may extend the time when the nature of the request 
requires extensive review and a comment period in order to properly process the 
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reguest. In cases of time extensions. human resource management services shall 
notify the appointing authority. 

History: Effective September 1, 1992; amended effective November 1, 1996~ 
July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-04-09.2. Request for reconsideration of pay grade assignment. 
An appointing authority or an employee may request reconsideration of a pay 
grade assigned to a class by submitting a written request to tt:le eeRtFal persoRRel 
divisioR human resource management services within fifteen working days from 
the date the initial pay grade decision was mailed by tt:le eeRtFal persoHRel 
divisioR human resource management services. The request for reconsideration 
must state the specific issue, reason for the request, and desired outcome. =Ffle 
eeRtFal persormel divisioR Human resource management services shall review 
the information contained in the request, solicit other information and input as 
appropriate, and provide a written decision to the parties within sixty calendar 
days from the date of the request for reconsideration. The human resource 
management services director may extend the time when the nature of the reguest 
reguires extensive review and a comment period in order to properly process the 
reguest. In cases of time extensions. human resource management services shall 
notify the appointing authority. 

History: Effective November 1, 1996: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-04-11. Pay grade exception. Upon receipt of a request to review a pay 
grade from an appointing authority or an employee the director, eeRtFal peFSeRRel 
divisioR human resource management services, may assign a pay grade that is 
higher than that determined by the application of the class evaluation system. This 
may be done when the pay grade assigned to a class has not resolved significant 
problems in the recruiting or retention of qualified individuals for a class. When a 
pay grade exception is assigned to a class, the grade must be identified as such 
and the appointing authority and all employees in the class must be notified. 

History: Effective May 1, 1994: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-04-12. Periodic review. Classes assigned a pay grade exception 
are subject to periodic review by tt:le eeRtFal persoRRel divisieR human resource 
management services. Such classes fflt::tSt shall be reviewed no less than once 
every five years to verify the appropriateness of the assigned pay grade. The 
director, eeRtFal personnel division human resource management services, shall 
notify the respective appointing authorities and all employees in the class that a 
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review is being conducted. The appointing authority and employees may submit 
information for the review. · 

History: Effective May 1, 1994: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 
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CHAPTER 4-07-05 

4-07-05-01. Scope of chapter. This chapter applies to all state and local 
government agencies, departments, institutions, and boards and commissions that 
employ individuals in positions classified by the central personnel division human 
resource management services. 

History: Effective September 1, 1992; amended effective November 1, 1996; 
July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-05-01.1. Definitions. The terms used throughout this chapter have the 
same meaning as those in North Dakota Century Code chapter 54-44.3, except: 

1. "Closing date" means a date by which applications must be received or 
postmarked as specified. 

2. "External recruiting" means that applications for filling a vacant position 
under an appointing authority shall be accepted from current employees 
of the appointing authority and persons not employed by the appointing 
authority. 

3. "Internal recruiting" means that applications for filling a vacant position 
under an appointing authority shall only be accepted from current 
employees of the appointing authority and employees eligible for 
reinstatement by the appointing authority. 

4. "Promotion" means a personnel action that results in the advancement 
of an employee to a position in a different class whieft that has a higher 
pay grade than the employee's previous position. 

5. "Regular employee" means a person who has completed the 
probationary period and who is or was in a position classified by· 
the central personnel di·tision human resource management services 
at the time the personnel action occurs. 

6. "Reinstatement" means a personnel action that involves the 
reemployment of a previous employee of the appointing authority, 
who resigned or was separated while in good standing in a classified 
position. 

7. "Transfer" means a personnel action that results in the reassignment of 
an employee from one position to a different position that has the same 
pay grade as the employee's previous position and that does not result 
in a break in service. 
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8. "Underfill" means to fill a classified position by employing, promoting, 
reinstating, or transferring an individual into a classified position at a 
lower class than originally announced. 

9. "Vacancy announcement" means an announcement that a particular 
position is vacant and that the appointing authority intends to recruit 
to fill it. 

History: Effective July 1, 1995; amended effective November 1, 1996: July 1 I 20041 
General Authority: NDC~ 54-44.3-12 
Law Implemented: NDCC 54-44~3-12(1) 

4-07-05-02. Promotion. An appointing authority may promote a regular or 
probationary employee to fill a vacant classified position in accordance with section 
4-07-05-05.1. 

History: Effective September 1, 1992; amended effective November 1, 1996~ 
July 1 I 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-05-02.1. Reinstatement. An appointing authority may reinstate a 
former employee who was hired through a competitive process and who has 
successfully completed a reguired probationary period to fill a vacant position. -=FRe 
efflployee beiAg FeiAstated fflust be assigAed to a positioA at the saffle mgulaf, 
peFfflaAeAt, pFObatioAary, Of tefflpoFary status as at the tiffle efflployffleAt was 
teFffliAated. The reinstatement must be effective within three years from the date 
of the employee's separation. 

History: Effective November 1, 1996: amended effective July 1 I 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-05-02.2. Transfer. An appointing authority may transfer a regular or 
probationary employee from a one classified position to another classified position 
in accordance with section 4-07-05-05.1. 

History: Effective November 1, 1996: amended effective July 1, 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-05-03. Minimum qualifications. Except as provided in section 
4-07-05-06, aftd .an appointing authority may employ, promote, reinstate, or 
transfer a person into or to a position in the classified service provided that person 
possesses qualifications that at least meet the minimum qualifications for that 
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class as they are stated in the class specifications descriptions and successfully 
completes any examination requirement specified by the appointing authority. 

History: Effective September 1, 1992; amended effective November 1 , 1996~ 
July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-05-04. Notifying eentral personnel human resource management 
services. An appointing authority shall notify the central personnel division human 
resource management services of each vacant classified, nontemporary position 
that the appointing authority intends to fill through external recruitment. The 
notification must be submitted prior to beginning the recruiting effort and may be in 
the form of a completed vacancy announcement, letter, or memo and transmitted 
electronically or by mail. An appointing authority wft6 that lists vacancies with job 
service North Dakota need not provide notification to the central personnel division 
human resource management services. 

History: Effective September 1, 1992; amended effective November 1, 1996~ 
July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-05-05.1. Internal recruiting. When an appointing authority proceeds 
to fill a vacant classified, nontemporary position by recruiting an individual who is a 
current employee of the appointing authority, the appointing authority shall ensure 
that all employees occupying classified positions of the appointing authority have 
the opportunity to know of and apply for the position. An appointing authority may 
specify a work unit or work units within the agency from which applicants may 
be considered. However. there is no reguirement for a vacancy announcement 
when the transfer of an employee to a vacant position is necessary to provide a 
reasonable accommodation for an employee under the Americans with Disabilities 
Act. or to avoid a reduction-in-force during a reorganization. 

History: Effective November 1, 1996: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-05-05.2. Temporary employees and interns. An appointing 
authority may consider .a current temporary efflployees employee or individuals 
individual who ft8ve has completed an approved internship with the agency as an 
internal applicants applicant provided they ffleet the applicant meets the following 
requirements: 

1. A temporary employee must have been selected on an open and 
competitive basis at the time of employment to the current temporary 
position with the agency. 
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2. An intern must have completed a documented internship with the 
agency within a two·year period immediately prior to the employment 
date. 

History: Effective November 1, 1996: amended effective July 1, 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12 

4-07·05·06. Underfill. When no fully qualified candidates are available 
after an internal or external recruiting effort, an appointing authority may underfill a 
position if each of the following requirements are met: 

1. The duration of the underfill does not exceed ol'le year two years. -1ft 
eases where !f special circumstances require a period exceeding eRe 

yeaf two years, an appointing authority shall request written approval 
from the eel'ltral persol'll'lel di·visiol'l human resource management 
services. 

2. The applicant selected possesses the appropriate license or meets 
other applicable statutory requirements. 

History: Effective July 1, 1995; amended effective November 1, 1996: July 1. 2004. 
General Authority: NDCC 5444.3-12 
Law Implemented: NDCC 5444.3-12 

4-07-05-08. Vacancy announcement contents. Each vacancy 
announcement must include the following information: 

1. Class or working title. 

2. Position number. 

3. Salary fflt'ltJ9' or projected hiring range. 

4. Closing date. 

5. Duty location of position (city). 

6. Procedures for applying. 

7. Summary of work. 

8. Minimum qualifications and special requirements. 

9. Additiol'lal qualifieatiol'ls forwhieh al'l applieal'lt may be giveR preferel'lee. 

4G:- Whether recruitment is internal or external. 
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Additional preferred qualifications may be listed on the vacancy announcement at 
the discretion of the appointing authority, or a reference to the position description 
may be made. 

History: Effective November 1, 1996: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12 

4-07-05-09. Vacancy announcement requirements. 

1. A vacancy announcement may not contain minimum qualifications 
that are less than the established minimum qualifications on the 
class sf)ecification description, but they tl may contain more specific 
requirements. 

2. When advertising for required education on a vacancy announcement, 
an appointing authority may: 

a. Narrow the range of appropriate degrees. 

b. Specify the additional training or experience needed for working in 
an upper level of a class series. 

3. An appointing authority shall define the type and length of experience 
that substitutes for a college degree, if a substitution statement is used 
in the minimum qualifications of the class specification description. 

4. An af)f)Ointing autl=lority sl=lall define tl=le terms "related field" or "related 
exf)erience" if used in tl=le minimum qualifications. 

5:- An appointing authority wishing to consider applicants for underfill in the 
initial vacancy announcement shall indicate such and state the required 
minimum qualifications for the underfill. 

History: Effective November 1, 1996: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12 
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CHAPTER 4-07-06 

4-07-06-01. Scope of chapter. This chapter applies to all state and local 
government agencies, departments, institutions, and boards and commissions that 
employ individuals in positions classified by the central personnel division human 
resource management services. 

History: Effective September 1, 1992; amended effective November 1 , 1996.:. 
July 1. 20Q4. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-06-02. Probationary period. Each newly hired or reinstated 
employee shall serve ene .s probationary period &t-tfte each time of the employee's 
ffiitiaf hiring into a classified position in an agency. An employee who is rehired 
or reinstated into the agency after a breal< in service may, at the discretion of the 
appointing authority, serve an additional probationary period. Temporary service 
at the same level and type of work may be considered toward the probationary 
period. 

History: Effective September 1, 1992; amended effective July 1, 1995; 
November 1, 1996: July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-01, 54-44.3-12(1) 

4-07 -06·04. Advising a new employee. An appointing authority shall 
advise jn writing each newly hired or rehired employee of the applicable 
probationary period prior to the time the employee begins work. 

History: Effective September 1, 1992: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-01, 54-44.3-12(1) 
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CHAPTER 4-07-07 

4-07-07-01. Scope of chapter. This chapter applies to all state and local 
government agencies, departments, institutions, and boards and commissions that 
employ individuals in positions classified by the central personnel division human 
resource management services. 

History: Effective September 1, 1992; amended effective November 1, 1996~ 
July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-07-03.1. Compliance with Fair Labor Standards Act. The state of 
North Dakota, as an employer, is required to abide by the Fair Labor Standards Act 
of 1938 [Pub. L. 75-718; 52 Stat. 1060; 29 U.S.C. 201 et seq.] concerning wage 
and hour provisions. The appointing authority is responsible for compliance with 
provisions of the Act, including the determination of exempt or nonexempt status or 
overtime issues. The central personnel division will Human resource management 
services may assist in this analysis. 

History: Effective November 1, 1996: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-07-07. Holiday hours accrual for a part-time regular employee. 
An employee who occupies a part-time regular position must accrue holiday hours 
proportionately. 

History: Effective July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-07-08. Leave status and fringe benefits. A probationary or regular 
employee who is absent from work in a paid leave status continues to earn fringe 
benefits. including annual leave and sick leave. 

History: Effective July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 
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CHAPTER 4-07-08 

4-07-08-01. Scope of chapter. This chapter applies to all state and local 
government agencies, departments, institutions, and boards and commissions that 
employ individuals in positions classified by the central personnel division human 
resource management services. 

History: Effective September 1, 1992; amended effective November 1, 1996.:. 
July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 
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CHAPTER 4-07-10 

4-07-10-01. Scope of chapter. This chapter applies to all state and local 
government agencies, departments, institutions, and boards and commissions that 
employ individuals in positions classified by the central personnel division human 
resource management services. 

History: Effective September 1, 1992; amended effective November 1, 1996~ 
July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 
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CHAPTER 4-07-11 

4-07-11-01. Scope of chapter. This chapter applies to all state and local 
government agencies, departments, institutions, and boards and commissions that 
employ individuals in positions classified by the central personnel di·vision human 
resource management services. 

History: Effective May 1, 1994; amended effective November 1, 1996: July 1. 
2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-11-03. Reduction-in-force. An appointing authority, after giving 
written notice to a classified employee, may cause an employee to lose tfteif his or 
her employment due to a reduction-in-force. Prior to initiating a reduction-in-force, 
an appointing authority shall carefully conduct a written analysis of the affected 
employees in the agency or in a division or unit within the agency to determine 
those employees who will be subject to the reduction-in-force. The appointing 
authority shall use all of the following four factors in the required analysis: 
Affected employees means those empioyees in the same classification identified 
to be reduced in force within the agency. division. or unit within the agency. 
The appointing authority shall consider a comparison of the knowledge. skills. 
number of years and months an employee has in the classified service. other 
experience. and level of performance employees have with the knowledge. skills. 
and experience that the agency has determined it will need to accomplish the work 
to be done following the reduction-in-force. 

+. The acquired knowledge and demonstrated skills of the employees 
compared to the work to be done. Employees lacking the necessary 
knowledge and skills are subject to the reduction in force. 

r. The level of demonstrated woriE performance. Employees performing 
consistently at a lower performance le·vel compared to other employees 
are subject to the reduction in force. 

-3:- The length of service of the employees. Appointing authorities should 
list the number of years and months employees have been in the 
classified service. Employees with the fewer years of service are 
subject to the reduction in force. 

4:- The extent of training needed to ensure that reassigned employees 
would be fully productive if they were given different job assignments. 
Employees requiring the greater amount of training are subject to the 
reduction in force. 

History: Effective May 1, 1994; amended effective November 1, 1996: July 1. 
2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 
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4-07-11-07. Reemployment following a reduction-in-force. An individual 
who has lost employment due to a reduction-in-force fflt::ISt shall be offered 
reemployment by the former employing agency if the following conditions are 
present: 

1. A regular position vacancy. in the same classification or lower 
classification in the same series. occurs in the former employing 
agency, and the appointing authority decides to fill the vacancy by 
appointing someone other than a current employee. 

2. The individual meets the minimum qualifications establistted for 
ttte particular position determined to be necessary for successful 
performance of the position by the agency and successfully completes 
any examination specified by the agency. including an oral interview. 

3. No more than one year has elapsed since the individual lost 
employment due to the reduction-in-force. 

4. The individual is not currently employed in a regular position in state 
service. 

History: Effective May 1, 1994: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-11-08. Applicant status following a reduction-in-force. An 
individual who has lost employment due to a reduction-in-force shall for one year 
from the date of the reduction-in-force be considered an internal applicant for all 
positions within the former employing agency for which that individual applies 
pursuant to policies and practices established by that agency. 

History: Effective July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 
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CHAPTER 4~07~12 

4-07-12-01. Scope of chapter. This chapter applies to all state and local 
government agencies, departments, institutions, and boards and commissions that 
employ individuals in positions classified by the central personnel di•1ision human 
resource management services. 

History: Effective September 1, 1992; amended effective November 1, 1996~ 
July 1. 2004. 
General Authority: NDCC 5444.3-12 
law Implemented: NDCC 5444.3-12(1) 

4·07-12-02. Definitions. The terms used throughout this chapter have the 
same meaning as in North Dakota Century Code chapters 54-06; and 54-44.3; and 
section 54-52-01, except: 

1. "Annual leave" means an approved absence from work with pay. 

2. "Regular employee" means a person who has completed the 
probationary period and who is in a position classified by the central 
personnel division human resource management services. 

History: Effective September 1, 1992; amended effective November 1, 1996.:. 
July 1. 2004. 
General Authority: NDCC 5444.3-12 
law Implemented: NDCC 54-44.3-12(1) 

4-07-12-04. Annual leave accrual schedule. Agencies are advised that 
the following annual leave accrual schedule is recommended for use by each 
agency subject to this chapter: 

Years of Service 

zero through three 

four through seven 

eight through twelve 

thirteen through eighteen 

over eighteen 

Hours Earned Per Month 

eight 

ten 

twelve 

fourteen 

sixteen 

An agency adopting or using a different accrual schedule shall promptly file a copy 
of that schedule with the central personnel division human resource management 
services. 

History: Effective September 1, 1992: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12 
law Implemented: NDCC 54-06-14, 5444.3-12(1) 
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4-07-12-08. Annual leave limit. Tl=le accrual of annual leave is limited 
in tl=lat no No more than two hundred forty hours of accrued annual leave may 
be carried forward beyond December tl=lifty first April thirtieth of each year. If 8ft 

agency a political subdivision that employs individuals in positions classified by 
human resource management services uses a cutoff date other than December 
tl=lifty first April thirtieth , then the agency political subdivision may continue to do 
so as long as the same cutoff date is used for all of the agency's employees who 
occupy positions that are classified by human resource management services, and 
the two-hundred-forty-hour limit is observed. 

History: Effective September 1, 1992: amended effective July 1 I 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-12-09. Change of cutoff date. Repealed effective July 1 I 2004. APr 
agency may not cl=lange tl=le cutoff date it uses relating to tl=le limit of annual leave 
accrual witl=lout first notif)·ing tl=le agency's employees. 

History: Effective September 1, 1992. 
General Authority: NDCC 54 44.3 12 
Law Implemented: NDCC 54-44.3 12(1) 

4-07-12-10. Pay during employment. An employee may not be paid for 
unused annual leave while the employee remains in the service of the agency, 
except wheft for the following reasons: 

.1:. The employee eithef takes a long-term leave of absence,~ 

2. The employee goes on educational leave;-er~ 

3. The employee moves to temporary employment:-: or 

4. Human resource management services approves a written reguest from 
an agency for an exception to this section for a business-related reason. 

When an employee is transferring from one agency to another, the employee must 
be paid for the difference in hours between what the employee has accumulated 
and the number of hours the gaining agency will accept. When an employee is 
leaving the service of the agency, the employee must be paid for all accrued hours 
of annual leave. 

History: Effective September 1, 1992; amended effective July 1, 1995; 
November 1, 1996: July 1 I 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-12-11. Credit for temporary service. A temporary employee who 
becomes regular must be given credit for the employee's length of service as a 
temporary employee for the purpose of determining the annual leave accrual rate 
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provided there was no break in service beyond one year. An agency may not grant 
annual leave hours to a temporary ~fnployee. 

History: Effective September 1, 1992; amended effective November 1, 1996; 
July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-12-13. Assumption of accrued annual leave. An appointing 
authority employing an individual from another state agency may accept all or only 
a part of the employee's accrued annual leave hours. Agencies covered by the 
North Dakota merit system may accept all or a part of accrued annual leave hours 
of a county social service board employee in a position classified by the central 
personnel elivisien human resource management services. 

History: Effective November 1, 1996: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 
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CHAPTER 4-07·13 

4-07-13-01. Scope of chapter. This chapter applies to all state and local 
government agencies, departments, institutions, and boards and commissions that 
employ individuals in positions classified by the eefltral perseflflel divisiefl human 
resource management services. 

History: Effective September 1, 1992; amended effective November 1, 1996~ 
July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-13-04. Sick leave accrual rate. Agencies are advised that the 
following sick leave accrual schedule is recommended for use by each agency 
subject to this chapter: 

Years of Service 

zero to all 

Hours Earned Per Month 

eight 

An agency adopting or using a different accrual schedule shall promptly file a copy 
of that schedule with the eefltral perseflflel divisiefl human resource management 
services. 

History: Effective September 1, 1992: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-06-14, 54-44.3-12(1) 

4-07-13-12. Assumption of accrued sick leave. An appointing authority 
employing an individual from another state agency shall accept all of the employee's 
accrued sick leave hours. Agencies covered by the North Dakota merit system may 
accept all accrued sick leave hours of a county social service board employee in a 
position classified by the eefltral persoflflel divisiefl human resource management 
services. 

History: Effective November 1, 1996: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 
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CHAPTER 4·07-14 

4-07-14-01. Scope of chapter. This chapter applies to all state and local 
government agencies, departments, institutions, and boards and commissions that 
employ individuals in positions classified by the central personnel di'lision human 
resource management services. 

History: Effective September 1, 1992; amended effective November 1, 1996.:. 
July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 
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CHAPTER 4-07-15 

4-07-15-01. Scope of chapter. This chapter applies to all state and local 
government agencies, departments, institutions, and boards and commissions that 
employ individuals in positions classified by the eentral personnel division human 
resource management services. 

History: Effective September 1, 1992; amended effective November 1 , 1996~ 
July 1. 2004. 
General Authority: NDCC 54-44.3-12 
law Implemented: NDCC 54-44.3-12(1) 
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CHAPTER 4-07-16 

4·07 -16-01. Scope of chapter. This chapter applies to all state and local 
government agencies, departments, institutions, and boards and commissions that 
employ individuals in positions classified by the central personnel dhlision human 
resource management services. 

History: Effective September 1, 1992; amended effective November 1, 1996~ 
July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1} 
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CHAPTER 4-07-17 

4-07-17-01. Scope of chapter. This chapter applies to all state and local 
government agencies, departments, institutions, and boards and commissions that 
employ individuals in positions classified by the central personnel division human 
resource management services. 

History: Effective September 1, 1992; amended effective November 1, 1996; 
July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12{1) 
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CHAPTER 4-07-18 

4-07-18-01. Scope of chapter. This chapter applies to all state agencies, 
departments, institutions, and boards and commissions that employ individuals in 
positions classified by ti'le central personnel dhtision human resource management 
services. 

History: Effective September 1, 1992; amended effective November 1 , 1996; 
July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-18-02. Requirement for service award program. Each agency, 
department, institution, board and commission shall recognize certain service 
anniversaries of classified employees by implementing and administering a 
service award program. Service awards may be postponed or withheld if there are 
documented problems with an employee's performance. 

History: Effective September 1, 1992: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-18-04. Length of service required to receive award. An employee 
must have completed the equivalent of five, ten, fifteen, twenty, twenty-five, thirty, 
thirty-five, er forty. forty-five. or fifty years of ftJII time employment with the state in 
order to receive a service award. An employee who leaves employment with the 
state and then returns, again begins to accumulate time. That time must be added 
to the employee's previous service and applied to any future service award. 

History: Effective September 1, 1992; amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4·07-18-05. Service award types. The types of service awards that are 
given to employees must be provided as follows: 

1. Following the completion of five years; certificate or plaque, and a gift 
not to exceed a value of twenty-five dollars. 

2. Following the completion of ten years; certificate or plaque, and a gift 
not to exceed a value of fifty dollars. 

3. Following the completion of fifteen years; certificate or plaque, and a 
gift not to exceed a value of seventy-five dollars. 

4. Following the completion of twenty years; certificate or plaque, and a 
gift not to exceed a value of two hundred dollars. 
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5. Following the completion of twenty-five years; certificate or plaque, and 
a gift not to exceed a value of two hundred twenty-five dollars. 

6. Following the completion of thirty years; certificate or plaque, and a gift 
not to exceed a value of two hundred fifty dollars. 

7. Following the completion of thirty-five years; certificate or plaque, and 
a gift not to exceed a value of two hundred seventy-five dollars. 

8. Following the completion of forty years; certificate or plaque, and a gift 
not to exceed a value of twe three hundred dollars. 

9. Following the completion of forty-five years: certificate or plague. and a 
gift not to exceed a value of four hundred dollars. 

10. Following the completion of fifty years: certificate or plague. and a gift 
not to exceed a value of five hundred dollars. 

History: Effective September 1, 1992: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12 
law Implemented: NDCC 54-44.3-12(1) 

4-07-18-06. Retirement awards. A retirement award mttSt shall be 
provided to an employee who has a minimum of fifteen years of state service, and 
who has not been previously recognized for a retirement by the state, as follows: 

1. A plaque 'tVith bronzed retirement certificate or bFOnzed letter signed by 
the governor and/or a plague. 

2. A gift with a value not to exceed two hundred dollars. 

A farewell eoffee party-;- may be provided that upon agreement of the employee 
agrees to participate and the agency. Retirement awards may be withheld if there 
are documented problems with an employee's performance. 

History: Effective September 1, 1992: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12 
law Implemented: NDCC 54-44.3-12(1) 

4-07-18-07. Cash. An agency may not provide cash to an employee as part 
of a service or retirement award program. An agency may, however, provide a gift 
certificate. 

History: Effective September 1, 1992: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12 
law Implemented: NDCC 54-44.3-12(1) 
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CHAPTER 4-07-19 

4-07-19-01. Scope of chapter. This chapter applies to all state and local 
government agencies, departments, institutions, and boards and commissions that 
employ individuals in positions classified by the central personnel division human 
resource management services. 

History: Effective September 1, 1992; amended effective November 1, 1996.;. 
July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-19-02. Definitions. The terms used throughout this chapter have the 
same meaning as in North Dakota Century Code chapter 54-44.3, except: 

1. "Cause" means conduct or factors related to a regular employee's job 
duties, job performance, or working relationships that is detrimental to 
the discipline and efficiency of the service in which the employee is or 
was engaged. 

2. "Demotion" means an involuntary reduction in the current base salary 
or grade level where the newly assigned grade level forecloses pay 
adjustments of a regular employee resulting from reassignment for 
cause to a position in a lower class. 

3. "Dismissal" means an involuntary termination of a regular employee's 
employment. 

4. "Progressive discipline" means the disciplinary actions imposed to 
correct a regular employee's behavior, beginning with a less severe 
appropriate action and progressing to a more severe appropriate 
action, for repeated instances of poor job performance or for repeated 
violations of the same or similar rules or standards. 

5. "Regular employee" means a person who has completed the 
probationary period and who is or was in a position classified by 
the central personnel division human resource management services 
at the time of the disciplinary action. 

6. "Suspension with pay" means a forced paid leave of absence. 

7. "Suspension without pay" means an enforced a forced unpaid leave of 
absence. 
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1-7 8. "Working days" means Monday through Friday exclusive of holidays ... 
unless otherwise defined by an agency. 

History: Effective September 1, 1992; amended effective November 1, 1996~ 
July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-19-04. Use of progressive discipline. Progressive discipline must be 
used to correct a regular employee's job performance problems or for a violation 
of rules or standards, exeept wl'=lefl unless an infraction or a violation of a serious 
nature is committed ... including insubordination, theft, falsification of pay records, or 
assaulting or threatening to harm a supervisor or coworker, patient ... or client, and 
for which the imposition of less severe disciplinary action would be inappropriate. 

History: Effective September 1, 1992; amended effective November 1 , 1996~ 
July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-19-04.2. Suspension with pay. A suspension with pay may be used 
during an investigation or pending disciplinary action. 

History: Effective July 1. 2004. 
General Authority: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-12.2 

4-07-19-05. Appointing authority shall provide a written preaction 
notice. An appointing authority shall provide a written preaction notice when the 
suspension without pay, demotion, or dismissal of a regular employee is being 
considered. The preaction notice must include the following: 

1. A statement that the appointing authority intends to take disciplinary 
action whieft that may result in demotion, suspension without pay, or 
dismissal of the employee. 

2. An explanation of the alleged charges against the employee. 

3. A provision for the employee to respond in writing within a specified 
timeframe minimum of five working days. 

4. A statement regarding the employee's status until a final decision is 
made. 

5. A statement that a written notice of the final action taken will be provided 
to the employee. 
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The appointing authority shall determine the method of delivery that best 
guarantees the employee's receipt of the preaction notice. 

History: Effective May 1, 1994; amended effective November 1, 1996: July 1 . 
.200.4. 
General Authority: NDCC 54-44.3-12 
law Implemented: NDCC 54-44.3-12(1) 
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CHAPTER 4-07-20 

4-07-20-01. Scope of chapter. This chapter applies to all state and local 
government agencies, departments, institutions, and boards and commissions that 
employ individuals in positions classified by tRe central personnel division human 
resource management services. 

History: Effective May 1, 1994; amended effective November 1, 1996: July 1. 
2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1), 54-44.3-12.2 

4-07-20-02. Requirements for grievance procedures. Each agency, 
department, institution, board, and commission subject to this chapter shall 
establish internal grievance procedures that include the following: 

1. A provision that allows an employee to grieve an employer action 
of demotion, dismissal, suspension without pay, forced relocation, 
reduction-in-force, reprisal, or discrimination in employment. The . 
provision must require the employee to begin the agency grievance 
procedure within fifteen working days from the date of notice of the 
employer action, except in the case of reprisal. The provision must 
also require that in the case of reprisal the employee shall begin the 
agency grievance procedure within fifteen working days from the date 
of the reprisal action. 

2. Specific steps to be followed in processing the grievance, limitations on 
the amount of time the parties have to respond, and any procedures for 
extending time limitations. 

3. A requirement that the parties must respond to the issues raised in the 
grievance. 

4. A method of counting time that is in working days. 

5. Provisions that allow an employee a reasonable amount of time to 
process a grievance without loss of pay during regular working hours. 

6. A prevision ellmving a ·waiver ef tRe agency grievance procedure by 
mutuel agreement ef tRe employee ana appointing eutRerity. TRe 
prevision must re('luire tRe agreement te be signed by betR parties 
witRin fifteen •working days ef tRe employer eetien. 

~ An option that if the appointing authority misses an established deadline 
in the grievance procedure, the grievance may be advanced to the next 
step. 
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&. 7. The use of a standard grievance form. 

History: Effective May 1, 1994; amended effective November 1 , 1996: July 1. 
2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1), 54-44.3-12.2 

4-07-20-02.1. Waiver of agency grievance procedure. A waiver of the 
agency grievance procedure is allowed by mutual agreement of the employee and 
appointing authority. Each party must sign the waiver within fifteen working days of 
the employer action. Upon obtaining the waiver. the employee may appeal directly 
to human resource management services in accordance with section 4-07-20.1-08. 

History: Effective July 1. 2004. 
General Authority: NDCC 54-44.3-12(1) 
Law Implemented: NPCC 54-44.3-12.2 

4-07-20-03. Absence of e,stablished written agency grievance 
procedure. In the absence of an established written agency grievance procedure, 
the aggrieved employee may appeal an employer action as covered in subsection 1 
of section 4-07-20.1-02 and section 4-07-20.2-04 directly to the ceRtral persoRRel 
di~·isioR human resource management services by following the applicable 
appeal procedures outlined in section 4-07-20.1-08 or 4-07-20.2-07. The ceRtral 
persoRRel divisioR Human resource management services shall act upon the 
appeal in the same manner as an appeal processed through an agency grievance 
procedure. This avenue of appeal does not negate the requirements for an agency 
grievance procedure. 

History: Effective November 1, 1996: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1), 54-44.3-12.2 
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CHAPTER 4-07-20.1 

4-07-20.1-02. Definitions. The terms used throughout this chapter have 
the same meaning as in North Dakota Century Code chapter 54-44.3, except: 

1. "Employer action" means an action taken by an appointing authority that 
affects a regular employee through a demotion, dismissal, suspension 
without pay, forced relocation, reduction-in-force, or reprisal. 

2. "Forced relocation" means the involuntary transfer or reassignment of 
a regular employee from one work location in the state to another work 
location in the state that requires the employee to move to a different 
place of residence. Telecommuting and other alternative work location 
agreements are not considered forced relocations. 

3. "Reduction-in-force" means the loss of employment by a regular 
employee as a result of a reduction in funding, lack of work, curtailment 
of work, or reorganization. 

4. "Regular employee" means a person who has completed the 
probationary period and who is or was in a position classified by 
the eentral personnel division human resource management services 
at the time the employer action occurred. 

5. "Reprisal" means an unfavorable employment-related action taken 
against a regular employee by an appointing authority for appealing to 
the eentral personnel division human resource management services 
or the state personnel board; for exercising the employee's rights under 
the Public Employees Relations Act of 1985, North Dakota Century 
Code chapter 34-11.1 ; for testifying before a legislative committee; 
or for requesting timely assistance under the employee assistance 
program. 

6. "Waiver" means a written agreement between a regular employee 
and the appointing authority not to proceed with the agency grievance 
procedure and to permit an appeal to be made directly to the eentral 
personnel division human resource management services. 

7. "Working days" means Monday through Friday exclusive of holidays. 

History: Effective November 1, 1996: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-12.2 

4-07-20.1-03. A regular employee may file a grievance regarding an 
employer action. A regular employee may, in accordance with the respective 
agency's grievance procedure, file a grievance regarding demotion, dismissal, 
suspension without pay, forced relocation, reduction-in-force, or reprisal. A 
grievance must be processed through the agency grievance procedure prior 
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to submitting an appeal to the centFSI personnel division human resource 
management services, unless a waiver is agreed upon as provided for in section 
4-07-20.1-05. 

History: Effective November 1, 1996: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-12.2 

4-07-20.1-04. Commencement of agency grievance procedure- Time 
limitations. The employee shall begin the agency grievance procedure within 
fifteen working days from the date of notice of the employer action, except in the 
case of reprisal. The employee grieving reprisal action shall begin the agency 
grievance procedure within fifteen working days from the date of the reprisal 
action. Failure to begin the procedure within time limitations may cause the 
employee to lose the right to appeal to the central personnel division human 
resource management services. 

History: Effective November 1, 1996: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-12.2 

4-07-20.1-05. Waiver of agency grievance procedure. A waiver of the 
agency grievance procedure is allowed by mutual agreement of the employee 
and appointing authority. The waiver must be signed by both parties within fifteen 
working days of the employer action. Upon obtaining the waiver, the employee 
may appeal directly to the central personnel di·tision human resource management 
services in accordance with section 4-07-20.1-08. 

History: Effective November 1, 1996: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-12.2 

4-07-20.1-06. A regular employee may appeal to the central personnel 
di'Y"ision human resource management services. A regular employee may 
appeal an employer action to the central personnel division human resource 
management services if: 

1. The employee has processed a grievance through the agency 
grievance procedure and is dissatisfied with the result; 

2. The employee and the appointing authority have agreed to a waiver of 
the agency grievance procedure; or 

3. The agency has not established a grievance procedure or has failed to 
respond to a grievance in a timely manner. 
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No other employer actions except as defined in this chapter or otherwise specifically 
provided by administrative rule are appealable to human resource management 
services. 

History: Effective November 1, 1996: amended effective July 1, 2004. 
General Authority: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-12.2 

4-07-20.1-07. Limitations for reduction-in-force appeal. A regular 
employee may appeal a reduction-in-force appeal may be made only on the 
basis that the factors agency did not utilize a uniform comparative analysis as 
required by section 4-07-11-03 were Rot followed or that the reduction-in-force 
was conducted in a discriminatory manner that would violate the state's policy 
against discrimination as stated in North Dakota Century Code section 14-02.4-01. 
A former regular employee who was reduced in force may appeal a denial of 
reemployment only on the basis that the agency did not follow section 4-07-11-07 
or that the denial of reemployment was conducted in a discriminatory manner that 
would violate the state's policy against discrimination as stated in North Dakota 
Century Code section 14-02.4-01 . The assessment of whether an individual 
meets the qualifications necessary for successful performance shall remain with 
the agency. 

History: Effective November 1, 1996: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-12.2 

4-07-20.1-08. Procedure for appeal to the eentral personnel di~isien 
human resource management services. 

1. The employee shall file the properly completed prescribed appeal 
form with the director, ceRtral persoRRel divisioR human resource 
management services. The appeal form must be delivered, mailed, or 
transmitted by facsimile and must be received in the ceRtral persoRRel 
divisioR human resource management services office by five p.m. 
within fifteen working days of service of the notice of results of the 
agency grievance procedure or within fifteen working days from the 
date of the waiver. The date of service of the notice shall be considered 
to be the date the notice was mailed or actual notice. The agency shall 
prepare a certificate of mailing et-1 a certificate or admission of delivery 
in person, or other reliable means. to show proof of the date of mailing 
or actual delivery. 

2. The director, ceRtral persoRRel divisioR human resource management 
services, shall within two working days submit a written request to 
the director, office of administrative hearings, to conduct a hearing on 
behalf of the division and shall forward a copy of the appeal form to the 
appointing authority. 
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3. The administrative law judge shall initially consider whether the appeal 
was filed within required time limitations. If the administrative law judge 
determines the time limitations have not been met, the administrative 
law judge shall prepare findings of fact and conclusions of law, if 
.an appropriate; issue a final decision order dismissing the appeal;-... 
which shall be fin9l. and provide a copy of tflem it to the parties. 
The 9dministrative l9w judge may. for good c9use shown. waive 
the time limitations for filing 9n appeal. Good c9use means those 
circumstances th9t reason9bly 9nd without any f9ult on the p9rt of the 
appellant prevented the filing of an 9ppeat in a timely fashion. In no 
event may 9n appe9l be deemed timely 9fter sixty d9ys h9ve el9psed 
from the d9te of the employer 9ction. 

4. The administrative law judge shall consider whether the central 
personnel division hum9n resource management services has 
jurisdiction over the subject matter of the appeal and whether all 
rules and regulations were followed in the internal agency grievance 
process. If the administrative law judge is unable to establish whether 
the central personnel dbtision human resource management services 
has jurisdiction over the subject matter of the appeal or whether 
the appropriate rules were followed, a hearing may be conducted to 
ascertain the facts related to those issues. 

5. If the administrative law judge determines that the division hum9n 
resource m9n9gement services does not have jurisdiction in the matter 
of the appeal, the administrative law judge shall prepare findings of fact 
and conclusions of law, if appropriate; issue a final decision dismissing 
the appeal; and provide a copy of them to the parties. 

6. If it is determined that the dhtision human resoyrce management 
services has jurisdiction over the appeal, the administrative law judge 
shall schedule a hearing. The administrative law judge shall conduct 
the hearing and related proceedings, receive evidence related to the 
issues, prepare findings of fact and conclusions of law, and issue a 
final decision. 

7. The administrative law judge shall notify the employee and the 
appointing authority of the final decision by sending each of them a 
copy of the findings of fact, conclusions of law, and final decision. 
Notification shall be accomplished in the same manner as for 
notification of final orders required by subsection 3 of North Dakota 
Century Code section 28-32 13 28-32-39. The parties shall implement 
the final decision within any time periods specified by the administrative 
law judge. 

8. The administrative law judge shall return the completed appeal file to 
the central personnel division human resource management services. 
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9. Any party to the appeal may review the recordings of the hearing by 
making a request to tl=le central personnel di•vision human resource 
management services. 

History: Effective November 1, 1996: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-12.2 
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CHAPTER 4-07-20.2 

4-07-20.2-01. Scope of chapter. This chapter applies to applicants for 
positions classified by the central personnel division human resource management 
services and regular employees who want to appeal discrimination in employment 
because of race, color, religion, sex, national origin, age, the presence of any 
mental or physical disability, status with respect to marriage or public assistance, 
participation in lawful activity off the employer's premises during nonworking hours 
which is not in direct conflict with the essential business-related interests of the 
employer, or political opinions or affiliations. 

History: Effective November 1, 1996: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-12.2 

4-07-20.2-02. Definitions. The terms used throughout this chapter have 
the same meaning as in North Dakota Century Code chapter 54-44.3, except: 

1. "Applicant" means a person who has applied for a position classified by 
the central personnel division human resource management services 
and who has complied with the application procedures required by the 
employing agency. 

2. "Regular employee" means a person who has completed the 
probationary period and who is or was in a position classified by 
the central personnel di·tision human resource management services 
at the time the alleged action occurred. 

3. "Working days" means Monday through Friday exclusive of holidays. 

History: Effective November 1, 1996: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-12.2 

4-07-20.2-04. Applicants or regular employees may appeal 
discrimination in employment. Applicants for positions classified by the central 
personnel division human resource management services and regular employees 
may appeal discrimination in employment because of race, color, religion, sex, 
national origin, age, the presence of any mental or physical disability, status 
with respect to marriage or public assistance, participation in lawful activity off 
the employer's premises during nonworking hours which is not in direct conflict 
with the essential business-related interests of the employer, or political opinions 
or affiliations. 

History: Effective November 1, 1996: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-12.2 
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4-07-20.2-05. A regular employee shall file an Completion of agency 
grievance process prior to appeal to the central personnel diYision human 
resource management services. A regular employee shall file an complete the 
agency grievance process prior to submitting an appeal to the eentFal peFsonnel 
di•vrision human resource management services for an appeal hearing, unless a 
waiver is granted as provided for in section 4-07-20.2-06. The employee shall begin 
the agency grievance procedure within fifteen working days from the date of the 
alleged discriminatory action. Failure to begin the procedure within time limitations 
may cause the employee to lose the right to appeal to the eentFal peFSonnel division 
human resource management services. If an agency does not have an established 
written grievance procedure, the employee shall submit the appeal to the eentFal 
peFsonnel division human resource management services within fifteen woFkings 
working days from the date of the alleged discriminatory action. 

History: Effective November 1, 1996: amended effective July 1 I 2004. 
General Authority: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-12.2 

4-07-20.2-06. Waiver of agency grievance procedure. A waiver of the 
agency grievance procedure is allowed by mutual agreement of the employee 
and appointing authority. The waiver must be signed by both parties within fifteen 
working days of the alleged discriminatory action. Upon obtaining the waiver, the 
employee may appeal directly to the eentFal peFsonnel di'i·ision human resource 
management services in accordance with section 4-07-20.2-07. 

History: Effective November 1, 1996: amended effective July 1 I 2004. 
General Authority: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-12.2 

4-07-20.2-07. Procedure for appeal to the central personnel diYision 
human resource management services. 

1. The employee shall file the properly completed prescribed appeal 
form with the director, eentFal peFsonnel di·~·ision human resource 
management services. The appeal form must be delivered, mailed, or 
transmitted by facsimile and must be received in the eentFal peFsonnel 
division human resource management services office by five p.m. 
within fifteen working days of service of the notice of results of the 
agency grievance procedure or within fifteen working days from the 
date of the waiver. The date of service of the notice shall be considered 
to be the date the notice was mailed or actual notice. The agency shall 
prepare a certificate of mailing et= ... a certificate or admission of delivery 
in person, or other reliable means to show proof of the date of mailing 
or actual delivery. An applicant shall file the appeal form by delivery, 
mail, or transmittal by facsimile, and the form must be received in the 
centFal peFsonnel division human resource management services office 
by five p.m. within fifteen working days of the alleged discriminatory 
action. 
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2. The director, central personnel division human resource management 
services, shall within twd working days submit a written request to the 
director, office of administrative hearings, to conduct a hearing on behalf 
of the division human resource management services and shall forward 
a copy of the appeal form to the affected appointing authority. 

3. The administrative law judge shall initially consider whether the appeal 
was filed within required time limitations. If the administrative law judge 
determines the time limitations have not been met, the administrative 
law judge shall prepare findings of fact and conclusions of law, if 
.sm appropriate; issue a final decision ~ dismissing the appeal-; ... 
which shall be final. and provide a copy of them it to the parties. 
The administrative law judge may, for good cause shown. waive 
the time limitations for filing an appeal. Good cause means those 
circumstances that reasonably and without any fault on the part of the 
appellant prevented the filing of an appeal in a timely fashion. In no 
event may an appeal be deemed timely after sixty days have elapsed 
from the date of the employer action. 

4. The administrative law juctge shall consider whether the central 
personnel division human resource management services has 
jurisdiction over the subject matter of the appeal and whether all 
rules and regulations were followed in the internal agency grievance 
process. If the administrative law judge is unable to establish whether 
the central personnel dh,·ision human resource management services 
has jurisdiction over the subject matter of the appeal or whether 
the appropriate rules were followed, a hearing may be conducted to 
ascertain the facts related to those issues. 

5. If the administrative law judge determines that the division human 
resource management services does not have jurisdiction in the matter 
of the appeal, the administrative law judge shall prepare findings of fact 
and conclusions of law, if appropriate; issue a final decision dismissing 
the appeal; and provide a copy of them to the parties. 

6. If it is determined that the di''lision human resource management 
services has jurisdiction over the appeal, the administrative law judge 
shall schedule a hearing. The administrative law judge shall conduct 
the hearing and related proceedings, receive evidence related to the 
issues, prepare findings of fact and conclusions of law, and issue a 
final decision. 

7. The administrative law judge shall notify the employee or the applicant 
and the affected appointing authority of the final decision by sending 
each of them the findings of fact, ·conclusions of law, and final 
decision. Notification shall be accomplished in the same manner as 
for notification of final orders required by subsection 3 of North Dakota 
Century Code section 28 32 13 28-32-39. The parties shall implement 
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the final decision within any time periods specified by the administrative 
law judge. 

8. The administrative law judge shall return the completed appeal file to 
tt=le central personnel division human resource management services. 

9. Any party to the appeal may review the recordings of the hearing by 
making a request to the central personnel division human resource 
management services. 

History: Effective November 1 , 1996: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-12.2 
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CHAPTER 4-07-21 

4-07-21-01. Scope of chapter. This chapter applies to all state and local 
government agencies, departments, institutions, and boards and commissions that 
employ individuals in positions classified by the cefltrsl persor1nel division human 
resource management services. 

History: Effective September 1 , 1992; amended effective November 1, 1996;_ 
July 1. 2004. 
General Authority: NDCC 54~44.3-12 
law Implemented: NDCC 54-44.3-12(1) 
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CHAPTER 4-07-24 

4-07-24-01. Scope of chapter. This chapter applies to applicants who 
apply for positions in agencies covered by the North Dakota merit system and 
to all agencies, departments, institutions, boards, commissions, and political 
subdivisions required to comply with standards for a merit system of personnel 
human resource administration. 

History: Effective September 1, 1992; amended effective July 1, 1995: July 1. 
2004. 
General Authority: NDCC 54-44.3-12 
law Implemented: NDCC 54-44.3-12 

4-07-24-01.1. Definitions. The terms used throughout this chapter have the 
same meaning as those in North Dakota Century Code chapter 54-44.3, except 
"regular employee" means a person who has completed the probationary period 
and who is or was in a position classified by tfle eefltral perseflflel divisiofl human 
resource management services at the time the personnel action occurs. 

History: Effective November 1 , 1996; amended effective January 1 , 1998: Jyly 1 . 
2004. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12 

4-07-24-08. Merit system application appeals to the eentral f'ersonnel 
division human resource management services. 

1. If an applicant is a regular employee and does not agree with the 
response of the agency appointing authority, the applicant may 
further appeal the disqualification to tfte eefltral personflel division 
human resource management services. A letter of appeal must 
be addressed to the Director, Cefltral Perseflnel Divisiefl Human 
Resource Management Services, 600 East Boulevard Avenue, 
Dept. 113. Bismarck, NO 58505-0120, and must be postmarked no 
later than fifteen working days from the date of the agency appointing 
authority's response to the appeal. The Jetter of appeal must specify 
the basis upon which the applicant relies to assert that the applicant 
meets the minimum qualifications for the position. 

2. Upon receipt of the appeal letter, the director, central persormel division 
human resource management services, shall certify the appeal and 
submit a written request to the director, office of administrative hearings, 
to conduct the hearing in accordance with this section. 

3. If the applicant and the appointing authority agree in writing, an 
appeal taken under this section may be disposed of informally as 
provided in this subsection. The administrative law judge shall notify 
the applicant and the appointing authority to provide documentation 
upon which each relies to assert its position on the appeal. Each party 
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may also provide a memorandum of support for its position and may 
request oral argument before the administrative law judge at the time 
it submits its memorandum. If either party requests oral argument 
before the administrative law judge, the administrative law judge shall 
notify the parties of the time, date, and location of the oral argument. 
After oral argument, if any, the administrative law judge shall issue 
findings of fact, conclusions of law, and a final order and provide 
them to the parties and the central personnel division human resource 
management services. If the applicant and the appointing authority do 
not agree to informal disposition of the appeal, the administrative law 
judge shall conduct a hearing in accordance with this section. After 
the hearing, the administrative law judge shall issue findings of fact, 
conclusions of law, and a final order and provide them to the parties and 
the central personnel division human resource management services. 

History: Effective August 1, 1995; amended effective November 1, 1996: July 1. 
2004. 
General Authority: NOCC 28-32-05.1, 54-44.3-12 
Law Implemented: NDCC 28-32-05.1; 54-44.3-12 
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CHAPTER 4-07-25 

4-07-25-04. Reexamination schedule. An applicant who has taken an 
examination may retake the examination according to procedures established by 
the employing agency solely at the agency discretion. The employing agency shall 
then use the highest of the examination scores. 

History: Effective September 1, 1992; amended effective May 1, 1994; July 1, 
1995: July 1. 2004. 
General Authority: NDCC 54 42 03, 54-44.3-12 
Law Implemented: NDCC 54 42 03, 54-44.3-12 
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CHAPTER 4-07-34 

4-07-34-03. Oversight and audit procedures. The central personnel 
division Human resource management services shall conduct annual audits or 
oversight reviews of the policies, procedures, and practices for the following 
purposes: 

1. To ensure compliance with the federal merit system principles. 

2. To respond to any complaint relating to an agency's recruitment, 
selection, or employment procedures. 

The reviews may consist of, but not limited to, include a periodic or selective audit 
of payroll records, personnel records, or other employment-related records. =R=te 
central personnel diYision Human resource management services shall provide a 
notice of ten working days prior to an audit or oversight review, unless the audit or 
review is the result of a complaint provided for in subsection 2. 

History: Effective July 1, 1995; amended effective November 1, 1996: July 1. 2004. 
General Authority: NDCC 54-42 03, 54-44.3-12 
Law Implemented: NDCC 54 42 03, 54-44.3-12 
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7fl:rLE 7 

AGRICULTURE COMMISSIONER 
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JULY 2004 

CHAPTER 7-12-02 
ANHYDROUS AMMONIA NURSE TANK AND STORAGE CONTAINER LOCK 

PILOT PROGRAM 

Section 
7-12-02-01 
7-12-02-02 
7-12-02-03 
7-12-02-04 
7-12-02-05 

Definitions 
Identification of a Critical Methamphetamine Use Zone 
General Reguirements 
Enforcement 
Penalty 

7-12-02-01. Definitions . 

.1.. "Approved locking device" means a device approved by the insurance 
commissioner that locks and completely covers a nurse tank or 
applicator tank liguid withdrawal valve or a storage container main stop 
valve. including the valve stem and handle. thereby preventing the 
opening of the valve. The insurance commissioner will maintain a list 
of approved locking devices. 

2.:. "Empty" means no liguid product is present in a nurse tank. applicator 
tank. or storage container. 

3. "Eguipped with" means an approved locking device is on hand and can 
be installed when reguired. 

4. "Installed" means an approved locking device is actually installed on the 
liguid withdrawal valve and it is locked to prevent unauthorized opening. 

5. "Owner or operator" means the owner or operator of an anhydrous 
ammonia storage facility and includes persons employed by or acting 
as the agent of the owner or operator. 
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6. "Unattended" means a person is not present to monitor the transfer and 
storage of anhydrous ammonia. 

History: Effective April 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 19-20.2-11 

7-12-02-02. Identification of a critical methamphetamine use zone. The 
designated critical methamphetamine use zone is Williams County and McKenzie 
County. The provisions of this chapter apply only to activities within Williams County 
and McKenzie County. 

History: Effective April 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 19-20.2-11 

7-12-02-03. General reguirements . 

.:L. An owner or operator of an anhydrous ammonia storage facility may not 
fill a nurse tank or applicator tank unless the tank is eguipped with an 
approved locking device. 

2. Unless an anhydrous ammonia nurse tank or applicator tank is empty. 
an owner or operator of an anhydrous ammonia storage facility may 
not store an unattended nurse tank or applicator tank at a facility unless 
the tank has an approved locking device installed. The insurance 
commissioner may exempt an anhydrous ammonia storage facility 
from this reguirement upon a showing that the facility is eguipped with 
an alternative security device such as fencing or electronic surveillance. 

3. Unless an anhydrous ammonia nurse tank or applicator tank is empty. 
a person in possession of the tank outside of an anhydrous ammonia 
storage facility must install an approved locking device on the tank if the 
tank is left unattended overnight. 

4. Unless a locking device is integral to the liguid withdrawal valve. a 
person transporting a nurse tank or applicator tank must remove the 
locking device during transit. 

5. An anhydrous ammonia storage facility owner or operator must be 
present at the pickup of a nurse tank or applicator tank at an anhydrous 
ammonia storage facility unless the tank is empty or unless an 
approved locking device is installed on the tank. 

6. A person in possession of a nurse tank or an applicator tank may not 
drop off the tank at an anhydrous ammonia storage facility if the owner or 
operator is not present unless the tank is empty or unless an approved 
locking device is installed on the tank. 
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7. Anhydrous ammonia may not be transferred from an anhydrous 
ammonia bulk delivery vehicle to a nurse tank or applicator tank unless 
the tank is equipped with an approved locking device. 

8. A storage container must have approved locking devices installed 
on the main container stop valves whenever the storage facility is 
unattended. unless the container is empty. 

History: Effective April 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 19-20.2-11 

7-12-02-04. Enforcement . 

.L The insurance commissioner may bring an action to enjoin the violation 
or threatened violation of the provisions of this chapter in the district 
court of the county in which the violation occurs or is about to occur. 

2. The insurance commissioner; may issue a cease and desist order to any 
person allegedly viOlating the provisions of this chapter. 

3. The insurance commissioner may collect a civil penalty by a civil action 
in any appropriate court. 

~ The act. omission. or failure of any officer. agent. or other person acting 
for or employed by any person js deemed to be the act. omission. or 
failure of the person as well as that of the person employed. 

~ The insurance commissioner or the insurance commissioner's 
authorized agent may inspect a nurse tank. an applicator tank. or a 
storage container at any reasonable time at any location to assure 
compliance with this section. 

History: Effective April 1. 2004. 
General Authority: NPCC 28-32-02 
Law Implemented: NPCC 19-20.2-11 

7-12-02-05. Penalty. A person who violates ay provision of these rules is 
subject to a civil penalty not to exceed one hundred dollars for a first violation and 
not to exceed five hundred dollars for a second violation. Thereafter. the penalty 
provided for in North Pakota Century Code section 19-20.2-10 applies. The civil 
penalty may be imposed by the insurance commissioner through an administrative 
hearing and may be in addition to any criminal punishment. 

History: Effective April 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 19-20.2-11 
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TITLE 13 

DEPARTMENT OF FINANCIAL INSTITUTIONS 
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JUNE 2004 

CHAPTER 13-02-21 
DISCLOSURE OF CUSTOMER INFORMATION BY FINANCIAL INSTITUTIONS 

Definitions 
Authorization 

Section 
13-02-21-01 
13-02-21-02 
13-02-21-03 
13-02-21-04 

Joint Marketing 
Customer Direction 

13-02-21-01. Definitions. As used in this chapter. the terms "customer". 
"customer information". and ''financial institution" have the same meaning as is 
given to them in North Dakota Century Code section 6-08;1-01. 

History: Effective June 1. 2004. 
General Authority: NDCC 6-01-04 
Law Implemented: 

13-02-21-02. Authorization. A financial institution that has not received a 
customer's express consent or opt-in election may disclose customer information to 
a third party only as provided by subsections 1 through 11 of North Dakota Century 
Code section 6-08.1-02. North Dakota Century Code section 6-08.1-03. and as 
follows: 

1.. To effect. administer. or enforce a transaction reguested or authorized 
by the customer or in connection with servicing or processing a financial 
product or service reguested or authorized by the customer: 

2. To maintain or service the customer's account with the financial 
institution or with another entity as part of a private label credit card 
program or other extension of credit on behalf of such entity: 

3. In connection with a proposed or actual securitization. secondary 
market sale. including sales of servicing rights. or a similar transaction 
related to a transaction of the customer: 

4. With the consent or at the direction of the customer: 
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5. To protect the confidentiality or security of the financial institution's 
records pertaining to the customer. the service or product. or the 
transaction therein: 

a_ To protect against or prevent actual or potential fraud. unauthorized 
transactions. claims. or other liability: 

7. For reguired institutional risk control or for resolving customer disputes 
or inguiries: 

8. To persons holding a legal or beneficial interest relating to the customer: 

~ To persons acting in a fiduciary or representative capacity on behalf of 
the customer: 

10. To provide information to insurance rate advisory organizations. 
guaranty funds or agencies. applicable rating agencies of the financial 
institution. persons assessing the institution's compliance with industry 
standards. and the institution's attorneys. accountants. and auditors: 

.11.. To the extent specifically permitted or reguired under other provisions 
of North Dakota law. federal law. and in accordance with the Right 
to Financial Privacy Act of 1978. to federal law enforcement 
agencies. including a federal functional regulator. the secretary of 
the treasury with respect to subchapter II of chapter 53 of title 31. 
United States Code. and chapter 2 of title I of Public Law 91-508 
(12 U.S.C. 1951-1959]. a state insurance authority. or the federal trade 
commission. self-regulatory organizations. or for an investigation on a 
matter related to public safety: 

12. To a consumer reporting agency in accordance with the federal Fair 
Credit Reporting Act or from a consumer report reported by a customer 
reporting agency: 

13. In connection with a proposed or actual sale. merger. transfer. or 
exchange of all or a portion of a business or operating unit if the 
disclosure concerns solely customers of such business or unit: or 

14. To comply with federal. state. or local laws. rules. and other applicable 
legal reguirements: to comply with a properly authorized civil. criminal. 
or regulatory investigation or subpoena or summons by federal. state. 
or local authorities: or to respond to judicial process or government 
regulatory authorities having jurisdiction over the financial institution for 
examination. compliance. or other purposes as authorized by law. 
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A financial institution may make a disclosure of necessary customer information 
under this section even though a customer has advised the financial institution that 
the customer does not consent to the disclosure. 

History: Effective June 1. 2004. 
General Authority: NPCC 6-01-04 
Law Implemented: 

13-02-21-03. Joint marketing. A financial institution may not disclose 
customer information to a nonaffiliated third party under a "joint marketing 
agreement" as that term is defined by section 502(b)(2) of the federal Financial 
Services Modernization Act of 1999 [Pub. L. 106-102: 113 Stat. 1437: 15 U.S.C. 
6802(b)(2)] unless the financial institution has first obtained its customer's written 
consent for the disclosure. A customer's written consent is not reguired for 
marketing that is undertaken by a financial institution on its own behalf or in 
conjunction with a nonaffiliated party where the financial institution does not share 
customer information with a nonaffiliated party. 

History: Effective June 1. 2004. 
General Authority: NPCC 6-01-04 
Law Implemented: 

13-02-21-04. Customer direction. A financial institution that has received 
a customer's "opt-in" election after the financial institution has notified the customer 
of its information sharing practices and policies as reguired by the federal Financial 
Services Modernization Act of 1999 [Pub. L. 106-102: 113 Stat. 1437: 15 U.S.C. 
6802(b)(1)] has obtained the customer's direction to share customer information 
in accordance with and as limited by the customer's opt-in election. This section 
does not limit the means by which a financial institution may obtain a customer's 
direction to share customer information with a third party. 

History: Effective June 1. 2004. 
General Authority: NPCC 6-01-04 
Law Implemented: 
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CHAPTER 13-03-18 
DISCLOSURE OF CUSTOMER INFORMATION BY FINANCIAL INSTITUTIONS 

Definitions 
Authorization 

Section 
13-03-18-01 
13-03-18-02 
13-03-18-03 
13-03-18-04 

Joint Marketing 
Customer Direction 

13-03-18·01. Definitions. As used in this chapter. the terms "customer". 
"customer information". and "financial institution" have the same meaning as is 
given to them in North Dakota Century Code section 6-08.1-01. 

History: Effective June 1. 2004. 
General Authority: NDCC 6-01-04 
Law Implemented: 

13-03-18-02. Authorization. A financial institution that has not received a 
customer's express consent or opt-in election may disclose customer information to 
a third party only as provided by subsections 1 through 11 of North Dakota Century 
Code section 6-08.1-02. North Dakota Century Code section 6-08.1-03. and as 
follows: 

.L To effect. administer. or enforce a transaction reguested or authorized 
by the customer or in connection with servicing or processing a financial 
product or service reguested or authorized by the customer: 

2.:. To maintain or service the customer's account with the financial 
institution or wjth another entity as part of a private label credit card 
program or other extension of credit on behalf of such entity: 

3. In connection with a proposed or actual securitization. secondary 
market sale. including sales of servicing rights. or a similar transaction 
related to a transaction of the customer: 

4. With the consent or at the direction of the customer: 

5. To protect the confidentiality or security of the financial institution's 
records pertaining to the customer. the service or product. or the 
transaction therein: 

6. To protect against or prevent actual or potential fraud. unauthorized 
transactions. claims. or other liability: 

7. For reguired institutional risk control or for resolving customer disputes 
or inguiries: 

8. To persons holding a legal or beneficial interest relating to the customer: 
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9. To persons acting in a fiduciary or representative capacity on behalf of 
the customer: 

10. To provide information to insurance rate advisory organizations. 
guaranty funds or agencies. applicable rating agencies of the financial 
institution. persons assessing the institution's compliance with industry 
standards. and the institution's attorneys. accountants, and auditors: 

.11.,. To the extent specifically permitted or reguired under other provisions 
of North Dakota law. federal law. and in accordance with the Right 
to Financial Privacy Act of 1978. to federal law enforcement 
agencies. including a federal functional regulator. the secretary of 
the treasury with respect to subchapter II of chapter 53 of title 31 . 
United States Code. and chapter 2 of title I of Public Law 91-508 
[12 U.S.C. 1951-1959]. a state insurance authority. or the federal trade 
commission. self-regulatory organizations. or for an investigation on a 
matter related to public safety: 

12. To a consumer reporting agency in accordance with the federal Fair 
Credit Reporting Act or froni a consumer report reported by a customer 
reporting agency: 

13. In connection with a proposed or actual sale. merger. transfer, or 
exchange of all or a portion of a business or operating unit if the 
disclosure concerns solely customers of such business or unit: or 

14. To comply with federal. state, or local laws, rules, and other applicable 
legal reguirements: to comply with a properly authorized civil. criminal. 
or regulatory investigation or subpoena or summons by federal. state. 
or local authorities: or to respond to judicial process or government 
regulatory authorities having jurisdiction over the financial institution for 
examination. compliance, or other purposes as authorized by law. 

A financial institution may make a disclosure of necessary customer information 
under this section even though a customer has advised the financial institution that 
the customer does not consent to the disclosure. 

History: Effective June 1. 2004. 
General Authority: NDCC 6-01-04 
Law Implemented: 

13-03-18-03. Joint marketing. A financial institution may not disclose 
customer information to a nonaffiliated third party under a "joint marketing 
agreement" as that term is defined by section 502(b)(2) of the federal Financial 
Services Modernization Act of 1999 [Pub. L. 106-102: 113 Stat. 1437: 15 U.S.C. 
6802(b)(2)] unless the financial institution has first obtained its customer's written 
consent for the disclosure. A customer's written consent is not reguired for 
marketing that is undertaken by a financial institution on its own behalf or in 
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conjunction with a nonaffiliated party wbere the financial institution does not share 
customer information with a nonaffiliated party. 

History: Effective June 1. 2004. 
General Authority: NDCC 6-01-04 
Law Implemented: 

13-03-18-04. Customer direction. A financial institution that has received 
a customer's "opt-in" election after the financial institution has notified the customer 
of its information sharing practices and policies as reguired by the federal Financial 
Services Modernization Act of 1999 [Pub. L. 106-102: 113 Stat. 1437: 15 U.S.C. 
6802(b){1)] has obtained the customer's direction to share customer information 
in accordance with and as limited by the customer's opt-in election. This section 
does not limit the means by which a financial institution may obtain a customer's 
direction to share customer information with a third party. 

History: Effective June 1. 2004. 
General Authority: NPCC 6-01-04 
Law Implemented: 
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TITLE 20 

STATE BOARD OF DENTAL EXAMINERS 

I 

' 
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JULY 2004 

CHAPTER 20-01-01 

20-01-01-01. Organization and functions of state board of dental 
examiners. 

1. History and functions. In 1895 a five-member state board of dental 
examiners was created to examine dentists as to their qualifications and 
to license and register qualified dentists. 

2. Board membership. The board consists of seven members appointed 
by the governor. Five members must be licensed dentists, one member 
must be a licensed hygienist, and one member must be a consumer. 
Members of the board serve five-year terms. No member may serve 
more than ten years or two 5-year terms of office. 

3. Board members. Members of the board are elected by the board 
to fill the individual positions of president, president-elect, and 
secretary-treasurer. The position of executive director has been 
created to assist the secretary-treasurer. 

4. Inquiries. Inquiries regarding the board may be addressed to the 
executive director of the board: 

Dr. \\fayRe A. Mattem, D.D.S. Rita M. Kunz. RDH. B.A. 
State North Dakota Board of Dental Examiners 
Box 7246 
Bismarck, NO 58507-7246 
www.nddentalboard.org 
701 223 1474 701-258-8600 

History: Amended effective October 1, 1988; November 1, 1988; July 1 , 1993; 
May 1, 1996; June 1, 2002: July 1. 2004. 
General Authority: NDCC 28-32-02.1 
Law Implemented: NDCC 28-32-02.1 
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CHAPTER 20-01-02 

20-01-02-01. Definitions. Unless specifically stated otherwise, the 
following definitions are applicable throughout this title: 

1. "Anxiolysis" means diminution or elimination of anxiety. 

2. "Basic full upper and lower denture" means replacement of all natural 
dentition with artificial teeth. This replacement includes satisfactory 
tissue adaptation, satisfactory function, and satisfactory aesthetics. 
Materials used in these replacements must be nonirritating in character 
and meet all the standards set by the national institute of health and 
the bureau of standards and testing agencies of the American dental 
association for materials to be used in or in contact with the human 
body. 

2-:- 3. "Board certified" means the dentist has been certified in a specialty area 
in which there is a certifying body approved by the commission on dental 
accreditation of the American dental association. 

&- 4. "Board eligible" means the dentist has successfully completed a duly 
accredited training program or in the case of a dentist in practice at 
the time of the adoption of these rules has experience equivalent to 
such a training program in an area of dental practice in which there is a 
certifying body approved by the commission on dental accreditation of 
the American dental association. 

4:- 5. "Certified dental assistant" means a dental assistant who has 
satisfactorily completed the educational requirements specified by the 
commission on dental accreditation of the American dental association 
for dental assistants or has two years of full-time work experience, and 
who has passed and currently holds the dental assisting national board 
(DANB) certification examination for dental assistants. 

5-: 6. "Combination inhalation - enteral conscious sedation" (combined 
conscious sedation) means conscious sedation using inhalation and 
enteral agents. 

When the intent is anxiolysis only, and the appropriate dosage of 
agents is administered, then the definition of enteral or combined 
inhalation-enteral conscious sedation (combined conscious sedation), 
or both, does not apply. 

Nitrous oxide/oxygen when used in combination or with sedative 
agents may produce anxiolysis, conscious or deep sedation, or general 
anesthesia. 

&. 7. "Complete evaluation" means an examination, review of medical and 
dental history, the formulation of a diagnosis, and the establishment of a 
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written treatment plan, dqcumented in a written record to be maintained 
in the dentist's office or other treatment facility or institution. 

f-: .8... "Conscious sedation" means depressed level of consciousness 
that retains the patient's ability to independently and continuously 
maintain an airway and respond appropriately to physical stimulation 
or verbal command and that is produced by a pharmacological or 
nonpharmacological method or a combination thereof. The drugs or 
technique, or both, should carry a margin of safety wide enough to 
render unintended loss of consciousness unlikely. Patients whose only 
response is reflex withdrawal from repeated painful stimuli would not 
be considered to be in a state of conscious sedation. 

& 9. "Coronal polishing" is the mechanical polishing of clinical crowns using 
a rubber cup or brush only and not to include any instrumentation. 
Examination for calculus and instrumentation must be done by the 
dentist or hygienist. 

9:- .1Q... "Deep sedation" is an induced state of depressed consciousness 
accompanied by partial loss of protective reflexes, including the 
inability to continually maintain an airway independently or to respond 
purposefully to physical stimulation or verbal command, and is 
produced by pharmacological or nonpharmacological method, or 
combination thereof. 

4&.- .11.. "Dental assistant" means a person who under the direct supervision of a 
dentist renders assistance to a dentist or dental hygienist as described 
in article 20-03. 

4+: .:12.:. "Dental hygienist" means any person who is a graduate of a school of 
dental hygiene with a minimum of two academic years of dental hygiene 
curriculum approved or provisionally approved by the commission on 
dental accreditation of the American dental association and who is 
registered and licensed by the North Dakota state board of dental 
examiners. 

42-:- 13. "Dental technician" means any individual who offers or undertakes 
to perform the fabrication or repair of corrective or prosthetic dental 
devices according to the written instructions of a licensed dentist. A 
certified dental technician is an individual who is specifically qualified 
through education and experience and who has successfully completed 
the written and practical certification examinations administered by the 
national board for certification, and who further maintains certification 
through compliance with continuing education requirements as 
stipulated by the national board for certification. 

43:- 14. "Direct supervision" means the dentist is in the dental office or treatment 
facility, personally diagnoses the condition to be treated, personally 
authorizes the procedures and remains in the dental office or treatment 
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facility while the procedures are being performed by the dental hygienist 
or dental assistant, and before dismissal of the patient, evaluates the 
performance of the dental hygienist or dental assistant. 

44:- 15. "Evaluation" means the act or process by a dentist of assessing and 
determining the significance, quality or work of something such as 
the patient's oral health status, the progress of dental therapy, or the 
performance of the dental hygienist or dental assistant. 

4& 16. "General anesthesia" means an induced state of unconciousness 
accompanied by a partial or complete loss of protective reflexes, 
including the inability to continually maintain an airway independently 
and respond purposefully to physical stimulation or verbal command, 
and is produced by a pharmacological or nonpharmacological method, 
or a combination thereof. 

4&. 1L "General supervision" means the dentist has authorized the procedures 
and they are carried out in accordance with the dentist's diagnosis 
and treatment plan. The dentist is not required to be in the treatment 
facility. Limitations are contained in North Dakota Century Code section 
43-20-03. 

~ 18. "Indirect supervision" means that a dentist is in the dental office 
or treatment facility, has personally diagnosed the condition to be 
treated, authorizes the procedures, and remains in the dental office 
or treatment facility while the procedures are being performed by the 
dental hygienist or dental assistant. 

4& 19. "Local anesthesia" means the elimination of sensations in one part 
of the body by regional injection of drugs without causing the loss of 
consciousness. 

49:- 20. "Modified general supervision" means that the dentist must personally 
evaluate the patient, diagnose the conditions to be treated, and plan and 
authorize treatment. The dentist must personally evaluate the patient at 
each visit, but need not be present when treatment is initiated or remain 
until procedures are completed on a patient of record who has been 
seen in the office in the previous twelve months. 

*- 21. "Oral hygiene treatment planning" means the process of assessing 
and determining, by the dentist and the hygienist, the services the 
dental hygienist will perform, including preventative, educational, and 
instrumentation. This treatment plan is an organized sequence of 
events that is a part of the dentist's total treatment plan. The total 
treatment plan and diagnosis are to be determined by the dentist. 

2+. 22. "Patient of record" means a patient who has undergone a complete 
dental evaluation performed by a licensed dentist. 
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22:- 23.:. "Personal supervision" means a level of supervision indicating that 
the dentist or dental hygienist is personally treating a patient and 
authorizes the dental hygienist or dental assistant to aid the treatment 
by concurrently performing a supportive procedure. 

-2& ~ "Primary practice site" means the office location that is to be considered 
the main location of the dental practice. This office location would be 
listed first on the annual biennial registration. 

-24-:- 22.. "Qualified dental assistant" means a dental assistant who has been 
employed and trained as a dental assistant for at least six months 
working at least twenty-four hours per week, has completed a 
board-approved infection control seminar and passed the x-ray and 
infection control portions of the DANB examination, and has applied to 
the board and paid the certificate fee determined by the board. 

-25:- .22.. "Registered dental assistant" means a dental assistant who is a 
graduate of a dental assistant program approved or provisionally 
approved by the commission on dental accreditation of the American 
dental association, or who has completed two years of full-time work 
experience as a dental assistant and has completed dental assistant 
national boards, or who has completed a course in dental assisting 
which is approved by the North Dakota board of dental examiners, and 
who is registered by the North Dakota state board of dental examiners. 

-26:- 27. "Satellite office" means an office, building, or location used at any time 
by a dentist for the practice of dentistry other than the office listed on 
the dentist's annual biennial registration certificate. 

History: Effective September 1, 1980; amended effective February 1, 1992; 
October 1, 1993; May 1, 1996; August 1, 1998; April 1, 2000; June 1, 2002.:. 
July 1. 2004. 
General Authority: NDCC 43-28-06 
Law Implemented: NDCC 43-20-02, 43-20-12, 43-28-06 
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CHAPTER 20-02-01 

20-02-01-05. Permit for anesthesia use. 

1. The rules in this chapter are adopted for the purpose of defining 
standards for the administration of anesthesia by dentists. The 
standards specified in this chapter shall apply equally to general 
anesthesia and parenteral sedation, but do not apply to sedation 
administered through inhalation. A dentist licensed under North Dakota 
Century Code chapter 43-28 and practicing in North Dakota may not 
use general anesthesia or conscious sedation on any patient unless 
such dentist has a permit, currently in effect, issued by the board, 
initially for a period of twelve months and renewable annually biennially 
thereafter, authorizing the use of such general anesthesia or conscious 
sedation. 

2. An applicant may not be issued a permit initially as required in 
subsection 1 unless: 

a. The dental examiners approve the applicant's facility after an 
inspection conducted by an individual or individuals designated by 
the dental examiners; 

b. The dental examiners are satisfied that the applicant is in 
compliance with the American dental association policy statement: 
THE 'USE OF CONSCIOUS SEDATION, DEEP SEDATION AND 
GENERAL ANESTHESIA FOR DENTISTS (October 2000); and 

c. The initial application includes payment of a fee in the amount 
determined by the dental examiners. 

3. The dental examiners may renew such permit annually biennially, 
provided: 

a. Application for renewal is received by the dental examiners before 
the date of expiration of such permit; 

b. Payment of a renewal fee in the amount to be determined by the 
dental examiners is received with such application; and 

c. An onsite evaluation of the dentist's facility may be conducted by 
an individual designated by the dental examiners, and the dental 
examiners must approve the results of each such evaluation. 

History: Effective October 1, 1993; amended effective May 1, 1996; June 1, 2002;. 
July 1. 2004. 
General Authority: NDCC 43-28-06 
Law Implemented: NDCC 43-28-06 
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CHAPTER 20-03-01 

20-03-01-01. Duties. A dental assistant may perform the services listed in 
subsections 1 through 6 under direct supervision of a licensed dentist. A dental 
assistant may perform the duties set forth in subsections 7 through ae 33 under 
direct supervision only if the dental assistant is a registered dental assistant. A 
qualified dental assistant may perform the duties set out in subsections 1 through 
7 under direct supervision. 

1. Take and record pulse, blood pressure, and temperature. 

2. Take and record preliminary dental and medical history for the 
interpretation by the dentist. 

3. Apply topical medications and drugs to oral tissues, including topical 
anesthetic, but not including desensitizing or caustic agents or 
anticariogenic agents. 

4. Receive removable dental prosthesis for cleaning or repair. 

5. Take impressions for study casts. 

6. Hold impression trays in the mouth (e.g., reversible hydrocolloids, 
rubber base). 

7. Take dental radiographs. 

8. Remove sutures. 

9:- Apply anticariogenic agents topically. 

9. Apply desensitizing solutions to the external surfaces of the teeth. 

1 0. Dry root canal wjth paper points. 

4&.- 11. Place and remove rubber dams. 

4+. Remo"t·e ex:eess cement from inlays, crovms, bridges, and orthodontic 
appliances with hand instruments only. 

12. Place and remO"t·e orthodontic 't1i'ires or appliances that have been 
activated by the dentist. Place and remove matrix bands and wedges. 

13. Place, tie, and remove ligature wires and elastic ties. Take occlusal bite 
registration for study casts. 

14. Preselect and prefit orthodontic bands. Place retraction cord in th~ 
gingival sulcus of a prepared tooth prior to the dentist taking an 
impression of the tooth. 
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15. Fabricate, adjust. place, ftftd recement. or remove a temporary crown, 
bridge, eF on lay. or temporary restorative material. This applies only to a 
teeth er teeth dentitions actively under treatment for which a permanent 
restoration is being fabricated. 

16. MeR iter a patieRt whe has beeR iRdueted by a deRtist iRte Ritreus exide 
relati've aRalgesia. Adjust permanent crowns outside of the mouth. 

17. Place aRd reme·ve periedeRtal dressiRgs dry secltet medicatieRs BRd 
pacltiRg. Remove excess cement from inlays. crowns. bridges. and 
orthodontic appliances with hand instruments only. 

18. Place erthedeRtic elastic type separators. Perform nonsurgical 
clinical and laboratory oral diagnosis tests. including pulp testing. for 
interpretation by the dentist. 

19. Place temporary restorative material. Apply pit and fissure sealants if 
criteria set out in section 20-03-01-04 of these rules are met. Adjust 
sealants with slow-speed handpiece. 

20. Remove arch wires. Polish the coronal surfaces of the teeth with a 
rubber cup or brush only after necessary scaling by a hygienist or 
dentist. 

21 . Cut arch wires, remove Ieese baRds, er remove Ieese brackets eR 
erthedeRtic appliaRces te provide palliati've treatmeRt, uRder geReral 
supervisieR. Polish restorations. 

22. Perform ReRsurgical cliRical aRd laberatery eral diagResis tests, 
iRcludiRg pulp testiRg, fer iRterpretatieR by the deRtist. Place and 
remove periodontal dressings. dry socket medications. and packing. 

23. Pel ish the cereRal surfaces ef the teeth with a rubber cup er brush eRiy 
after Recessary scaliRg by a hygieRist er deRtist. Remove sutures. 

24. Acid etch eRamel surfaces prier te direct beRdiRg ef erthedeRtic 
bracltets er cempesite resteratieRs. Monitor a patient who has been 
inducted by a dentist into nitrous-oxide relative analgesia. 

25. Take impressions for passive pesttreatmeRt erthedeRtic retaiRers which 
de Ret replace missiRg teeth. OeRtel assistaRts may talte impressieRs 
fef fixed or removable orthodontic appliances. athletic mouth guards, 
spliRts, bleaching trays, BRd rapid palatal expaRders bite splints. 
flippers. and removable prosthetic repairs. 

26. Apply deseRsiti:fiRg selutieRs te the exterRal surfaces ef the teeth. 
Preselect and prefit orthodontic bands. 
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27. Place eAel remove matrix beAds eAel ·~~edges. Place. tie. and remove 
ligature wires and elastic ties. and place orthodontic separators. 

28. Place retreetioA core! iA the giAgiv-el sulcus of a prepared tooth prior to 
the eleAtist tekiAg aA impressioA of the teeth. Place and remove arch 
wires or appliances that have been activated by a dentist. 

29. Apply pit eAel fissure seeleAts. Cut arch wires and remove or replace 
loose bands. loose brackets. or other orthodontic appliances. 

30. Dry root caAel with paper poiAts. Acid-etch enamel surfaces prior to 
direct bonding of orthodontic brackets or composite restorations. 

~ Place orthodontic brackets using an indirect bonding technique by 
seating the transfer tray loaded with brackets previously positioned in 
the dental laboratory by a licensed dentist. 

.a2.,. Take face bow transfers. 

~ Take intraoral and extraoral photographs. 

History: Effective September 1, 1980; amended effective February 1, 1992; 
October 1, 1993; May 1, 1996; August 1, 1998; April 1, 2000; June 1, 2002~ 
July 1. 2004. 
General Authority: NDCC 43-20-10 
law Implemented: NDCC 43-20-12 

20·03-01·02. Prohibited services. A dental assistant may not perform the 
following services: 

1. Diagnosis and treatment planning. 

2. Surgery on hard or soft tissue. 

3. Administering of local or general anesthetics. 

4. Any irreversible dental procedure or procedures which require the 
professional judgment and skill of a licensed dentist. 

5. Placing or coAtouriAg of a final restoration. 

6. AAy iAtraorel procedure 'tVhich v.·oulel lead te the febrieetioA of sAy 
eppliaAce, 't'lith the e:x:eeptioA of tekiAg impressioAs for passive 
posttreatmeAt orthoeloAtic reteiAers 'Nhich elo Aot replace missiAg teeth. 
DeAtel essisteAts may take impressioAs for athletic mouth guards, 
spliAts, bleechiAg treys, or rapid palatal e.xpaAelers. Contouring a final 
restoration. excluding a crown which has not been cemented by a 
dentist. 
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7. Activating any type of orthodontic appliance. 

8. Cementing or remo>t·ing bonding orthodontic bands or brackets that 
have not been previously placed by a dentist. 

9. Direct bonding or removal of orthodontic brackets. 

4&. Apply pit and fissure sealants unless the assistant has complied v,·ith 
section 20 03 01 04. 

4+. Placing bases or cavity liners. 

42-:- .:til:. Scaling, root planing, or gingival curettage. 

4& 11. Measuring the gingival sulcus with a periodontal probe. 

History: Effective February 1, 1992; amended effective October 1, 1993; April 1, 
2000; June 1, 2002: July 1. 2004. 
General Authority: NDCC 43-20-10 
Law Implemented: NDCC 43-20-12 

20·03-01·03. Annual registration of dental assistants performing 
expanded duties. 

1. Any individual engaged in performing expanded duties in the practice 
of dental assisting in the state of North Dakota (those duties set out 
in subsections 7 through 39 33 of section 20-03-01-01) must register 
with the board of dental examiners by submitting an application 
accompanied by a fee determined by the board. Thereafter, on a yearly 
basis, before expiration, every dental assistant performing expanded 
duties shall transmit to the board a registration fee determined 
by the board and evidence of completion of continuing education 
requirements, together with other pertinent information as required. At 
least thirty days before the certificate of registration expiration date, 
the executive director of the board shall send to every dental assistant 
performing expanded duties a written notice stating the amount and due 
date of the fee. A late fee determined by the board shall be assessed 
if the registration renewal application and fee are not received by the 
board before expiration. 

2. An initial certificate of registration may be issued by the board to a dental 
assistant when: 

a. The dental assistant has applied to the board and paid the 
registration fee determined by the board; and 

b. The dental assistant possesses one of the following professional 
qualifications: 

88 



( 1) The dental assistant is currently dental assistant certified by 
the dental assisting national board; 

(2) The dental assistant has completed a course in dental 
assisting from a school of dental assisting accredited by the 
commission on dental accreditation of the American dental 
association; or 

(3) The dental assistant has completed a course in dental 
assisting which is approved by the North Dakota board of 
dental examiners. 

3. Every registered dental assistant performing expanded duties shall 
provide the board a current business mailing address. A registered 
dental assistant may not practice in this state for more than thirty days 
after a change of business address without providing the board with 
written notice of the new address by first-class mail. 

4. Each year registered dental assistants performing expanded duties 
shall submit to the board with the annual registration evidence of 
attendance or participation in continuing dental education acceptable 
to the board. To remain in good standing, a registered dental assistant 
performing expanded duties must complete at least eight hours 
of continuing education each year. The board shall suspend the 
registration of any person who fails to comply with this section. 

5. An initial certificate of qualification to take dental radiographs (allows 
subsections 1 through 7 in section 20-03-01-01) may be issued by the 
board to a dental assistant when: 

a. The dental assistant has applied to the board and paid the 
certificate fee determined by the board. 

b. The dental assistant has been employed and trained as a dental 
assistant for at least six months working at least twenty-four hours 
per week. 

c. The dental assistant has completed a board-approved infection 
control seminar and passed the x-ray and infection control portions 
of the dental assisting national board examination. 

6. A dental assistant who is not registered or qualified may, at the direction 
of a licensed dentist, perform only basic dental assisting services listed 
in subsections 1 through 6 of section 20-03-01-01. 
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7. Current certification in cardiopulmonary resuscitation and infection 
control shall be required for registration of all dental assistants. 

History: Effective October 1, 1993; amended effective May 1, 1996; July 1, 1998; 
April 1, 2000; June 1, 2002: July 1, 2004. 
General Authority: NDCC 43-28-06 
Law Implemented: NDCC 43-28-06 
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CHAPTER 20·04-01 

20-04-01-01. Duties. A dental hygienist may perform the following services 
under the general, direct, indirect, or modified general supervision of a dentist. 

1. Complete prophylaxis to include removal of accumulated matter, 
deposits, accretions, or stains from the natural and restored surfaces 
of exposed teeth. The dental hygienist may also do root planing and 
soft tissue curettage upon direct order of the dentist. 

2. Polish and smooth existing restorations. 

· 3. Apply topical applications of drugs to the surface tissues of the mouth 
and to exposed surfaces of the teeth. including anticilriogenic agents 
and desensitizing solutions. 

4. Take impressions for study casts. 

5. Take and record preliminary medical and dental histories for the 
interpretation by the dentist. 

6. Take and record pulse, blood pressure, and temperature. 

7. Provide oral hygiene treatment planning. 

8. Take dental radiographs. 

9. Apply therapeutic agents subgingivally for the treatment of periodontal 
disease. 

&.1Q.. Hold impression trays in the mouth after placement by a dentist {e.g .... 
reversible hydrocolloids, rubber base, etc.). 

9-:- .11:. Receive removable dental prosthesis for cleaning and repair. 

4&. Remo-.·e sutures. 

4+. Apply anticariogenic agents topically. 

12. Dry root canal with paper points. 

13. Place and remove rubber dams. 

43:- Place and Femo·te ortt;odontic 't't'iFes oF appliances, oF bott;, tt;at t;a-.·e 
been activated by tl;e dentist. 

14. Tie ligature 't't'ires OF elastic ties, or bott;. Place and remove matrix bands 
or wedges. 
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15. Preselect and prefit ortflodontic bands. Take occlusal bite registration 
for study casts. 

16. Monitor a patient vv·ho has been inducted by a dentist into nitrous oxide 
relati· .. ·e analgesia. Place retraction cord in the gingival sulcus of a 
prepared tooth prior to the dentist taking an impression of the tooth. 

17. Fabricate, adjust. place, 8fld recement. or remove a temporary crown 
er. bridge. onlay. or temporary restorative material. This applies only 
to a tooth or teetfl dentitions actively under treatment for which a 
permanent restoration is being fabricated. 

18. Place and remo•1e periodontal dressings. Adjust permanent crowns 
outside of the mouth. 

19. Place ortflodontic elastic type separators. Perform nonsurgical clinical 
and laboratory oral diagnostic tests for interpretation by the dentist. 

20. Remove ligature 'Nires or elastic ties, or both. Apply pit and fissure 
sealants. Adjust sealants with slow speed handpiece. 

21. Remo·1e arch 'v't'ires. Place and remove periodontal dressings. dry 
socket medications. and packing. 

22. Cut arch ·.vires, remO'Ie loose bands, or remove loose bracltets on 
orthodontic appliances to pro· .. ·ide palliative treatment, Uflder gefleral 
supervisiofl. Remove sutures. 

23. Perform noflsurgical cliflical afld laboratory oral diagflostic tests for 
iflterpretatiofl by the dentist. Monitor a patient who has been inducted 
by a dentist into nitrous-oxide relative analgesia. 

24. Acid etch eflamel surfaces prior to pit and fissure sealaflts, direct 
boflding of orthodontic brackets, or composite restoratiofls. Administer 
local anesthesia under the direct supervision of a dentist if criteria in 
section 20-04-01-03 are met. 

25. Apply etchiflg solutiofls to teeth afld etch eflamel afld place pit afld 
fissure sealants. 

*. Take impressions for passi>t·e posttreatmeflt orthodofltic retaiflers 'fv'hich 
do not replace missing teeth. Defltal hygieflists may tal(e impressiofls 
fer fixed or removable orthodontic appliances, athletic mouth guards er 
rapid palatal expaAders, or both. bleaching trays. bite splints. flippers. 
and removable prosthetic repairs. 

26. Preselect and prefit orthodontic bands. 
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27. Apply desensitizing solutions to the extemal surffiees of the teeth. 
Place. tie. and remove ligature wires and elastic ties. and place 
orthodontic separators. 

28. Apply therapeutic agents subgingivally for the treatment of periodontal 
disease. Place and remove arch wires or appliances that have been 
activated by a dentist. 

29. Place and remove matrix bands. Cut arch wires and remove or replace 
loose bands. loose brackets. or other orthodontic appliances. 

30. Provide oral hygiene treatment planning. Acid-etch enamel surfaces 
prior to pit and fissure sealants. direct bonding of orthodontic brackets. 
or composite restorations. 

ll,. Place orthodontic brackets using an indirect bonding technique by 
seating the transfer tray loaded with brackets previously positioned in 
the dental laboratory by a licensed dentist. 

.a2.. Take face bow transfers. 

~ Take intraoral and extraoral photographs. 

History: Effective September 1, 1980; amended effective February 1, 1992; 
October 1 , 1993; May 1, 1996; August 1 , 1998; April 1, 2000: July 1. 2004. 
General Authority: NDCC 43-20-10 
Law Implemented: NDCC 43-20-03 

20-04-01-02. Prohibited services. A dental hygienist may not perform the 
following services: 

1. Diagnosis and treatment planning. 

2. Surgery on hard or soft tissue. 

3. Administering of local or general anesthetics. except topical and local 
anesthetic. as permitted under these rules. 

4. Any irreversible dental procedure or procedures which require the 
professional judgment and skill of a licensed dentist. 

5. Placing or contouring of~ a final restoration. 

6. Any intraoral procedure which •ttould lead to the fabrication of any 
appliance, with the exception of taking impressions for passive 
posttreatment orthodontic retainers 'v'i'hich do not replace missing teeth. 
Dental hygienists may tal<e impressions fer athletic mouth guards. 
Contour a final restoration. excluding a crown which has not been 
cemented by a dentist. 
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7. Activating any type of orthodontic appliance. 

8. Cementing or removiftg bonding orthodontic bands or brackets that 
have not been previously placed by a dentist. 

9. Direct boFtdiFtg or removal of orthodoFttie brae~ets. 

49:- Placing bases or cavity liners. 

History: Effective February 1, 1992; amended effective October 1, 1993: July 1. 
2004. 
General Authority: NDCC 43-20-10 
Law Implemented: NDCC 43-20-03 

20-04-01-03. Duties of dental hygienists. A dental hygienist may perform 
the following services under the direct supervision of a dentist: 

1... A licensed dental hygienist may apply for a permit to administer local 
anesthesia to a patient who is at least eighteen years old. under the 
direct supervision of a licensed dentist. To be considered for a permit. 
a hygienist must have successfully completed a didactic and clinical 
course in local anesthesia within the last twenty-four months sponsored 
by a dental or dental hygiene program accredited by the commission on 
dental accreditation of the American dental association resulting in the 
dental hygienist becoming clinically competent in the administration of 
local anesthesia. 

2. A licensed dental hygienist applying for a local anesthesia permit 
who has been permitted to administer local anesthesia and who has 
continuously administered local anesthesia during the past three years 
must provide verification of the permit and continuous use to the North 
Dakota board of dental examiners. Verification may consist of: 

a. A letter from the accredited school with the school seal affixed. 
Photocopies will not be accepted . 

.!2,. A notarized copy of the certification of the local anesthesia course 
completed. 

c. A notarized letter stating that the licensed dental hygienist has 
administered local anesthesia within the last three years. 

d. A notarized copy of the dental hygiene transcript with the local 
anesthesia course recorded. 

3. A licensed dental hygienist reguesting a permit to administer anesthesia 
who cannot provide verification as reguired in subsection 2 must retake 
and successfully pass a didactic and clinical course in local anesthesia 
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sponsored by a dental or dental hygiene program accredited by the 
commission on dental accreditation of the American dental association. 

History: Effective July 1. 2004. 
General Authority: NDCC 43-20-10 
law Implemented: NDCC 43-20-03 
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CHAPTER 20-05-01 

20-05-01-01. Fees. The following fees apply to the services listed: 

1. The nonrefundable fee to process an application for a license to practice 
for an applicant who has completed a clinical board examination within 
the time period allowed by the state board of dental examiners is two 
hundred dollars for a dentist and fifty-five dollars for a dental hygienist. 

2. The nonrefundable fee to process an application for a license by a 
review of the applicant's professional credentials without additional 
clinical examination is four hundred fifty dollars for a dentist and one 
hundred sixty-five dollars for a dental hygienist. 

3. The nonrefundable annual fee to process an application for a temporary 
license to practice dentistry is one hundred sixty dollars. 

4. The fee for annual registration for registered or qualified dental 
assistants is thirty-five dollars. The certificate of registration biennial 
renewal fee is two hundred twenty dollars for a dentist and one hundred 
ten dollars for a dental hygienist. 

5. In addition to the fee for renewal , the penalty for late renewal of the 
biennial certificate of registration is two hundred twenty dollars for 
dentists, one hundred ten dollars for dental hygienists, and thirty-five 
dollars for late renewal of the annual certificate of registration for dental 
assistants. 

6. The fee to replace or provide a duplicate copy of a dental or dental 
hygiene license is forty-five dollars. 

7. The fee to reactivate a retired dental or dental hygiene license is the sum 
of each year's annual renewal fee since the license was retired plus one 
hundred dollars. Maximum number of years will be five (maximum fee 
five hundred fifty dollars for dentists; three hundred twenty-five dollars 
for hygienists). 

8. The nonrefundable annual fee to process an application by a Moorhead, 
Minnesota, dentist for a restricted dental license to treat emergency 
dental patients at board-approved settings is one hundred fifty dollars. 

9. The annual registration fee for renewal of a restricted dental license 
to treat emergency dental patients at board-approved settings is fifty 
dollars. 

10. The fee for an onsite facility inspection to obtain a permit for anesthesia 
use will be at a rate similar to compensation paid board members for 
services rendered to the state of North Dakota. 
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11. The fee for initial application and annual biennial renewal of a permit 
to use general anesthesia or conscious sedation is My one hundred 
dollars. 

12. The fee for a volunteer dental license is thirty-five dollars annually. 

History: Effective May 1, 1992; amended effective October 1, 1993; May 1, 1996; 
August 1, 1998; April 1, 2000; June 1, 2002: July 1. 2004. 
General Authority: NDCC 43-28-06 
Law Implemented: NDCC 43-28-27 

97 



98 



l 

TITLE 33 

STATE DEPARTMENT OF HEALTH 
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MAY 2004 

CHAPTER 33-30-01 

33·30·01-01. Organization of the board of environmental health 
practitioner licensure. 

1. History and function. The 1985 legislative assembly passed 
legislation to license environmental health practitioners, codified as 
North Dakota Century Code chapter 43-43. This chapter authorized 
the secretary of state to carry out all functions necessary to licensure 
and to utilize the services of an advisory board as needed. The 1987 
legislative assembly transferred this licensing function from the office 
of the secretary of state to the state health officer. The 2003 legislative 
assembly provided the authority to create specialty licenses within the 
practice of environmental health. The board's responsibility is advisory 
only. All statutory power is vested with the state health officer. 

2. Board membership. The board consists of five members - the state 
health officer or an appointed agent; the commissioner of the North 
Dakota department of agriculture or an appointed agent; the president 
of the North Dakota environmental health association or an appointed 
agent; one member from a district or a local health unit who is a 
licensed environmental health practitioner; and one consumer. The 
environmental health practitioner and consumer must be appointed by 
the state health officer. 

3. Officers. The state health officer shall serve as chairperson. The state 
health officer may appoint an executive secretary as necessary. 

4. Inquiries. Inquiries may be addressed to: 

State Health Officer 
Capitol Building State Department of Health 
600 East Boulevard Avenue 
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Bismarck, North Dakota 58505 58505-0200 

History: Effective February 1, 1988; amended effective May 1, 1994: May 1. 2004. 
General Authority: NDCC 43-43-04 
Law Implemented: NDCC 43-43-04 

33-30-01-02. Scope of practice. This article applies to persons whose 
duties in environmental health and food safety require the application of scientific 
knowledge to recognize. evaluate. and control food and environmental hazards 
to preserve and improve environmental factors for the achievement of the health. 
safety. comfort. and well-being of the consuming public. It is the intent of the 
advisory board that these rules apply to all persons engaged in the practice of 
environmental health and the supervisors of those persons. Exempt are those 
supervisors employed on May 1. 2004. 

History: Effective May 1 . 2004. 
General Authority: NDCC 43-43-04 
Law Implemented: NDCC 43-43-04 

33-30-01-03. Definitions . 

.1:. "Board eligible" means having completed an application for licensure. 
paid the required fee. and met the necessary education requirements. 

2. "Certified food safety professional" means a person who. by 
education and experience in food safety. is qualified. licensed. 
and limited to inspecting retail food. food service. food production 
or food manufacturing facilities. or conducting plan reviews for such 
establishments. 

3. "Continuing education unit" means ten contact hours earned in 
continuing education courses. seminars. workshops. and college 
courses. Ten hours of contact equals one continuing education unit. 

4. "Environmental health practitioner" means a person who. by 
environmental health science education and experience. is qualified 
and licensed to practice environmental health. 

History: Effective May 1. 2004. 
General Authority: NDCC 43-43-04 
Law Implemented: NDCC 43-43-04 
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CHAPTER 33-30-02 

33-30-02-03. Fees. The following fees must be paid in connection 
with environmental health practitioner and certified food safety professional 
applications, renewals, and penalties: 

1. Application fee for an environmental health practitioner and certified 
food safety professional license- i50.00 ... 

2. Renewal fee for an environmental health practitioner and certified food 
safety professional license - i15.00 ... 

3. Late renewal penalty fee per month- i2.00 ... 

4 . Duplicate or changed license fee- i10.00 ... 

Licensure and renewal fees for a partial licensure period must be assessed on a 
prorated basis. 

History: Effective February 1, 1988; amended effective January 1, 1993: May 1. 
2004. 
General Authority: NDCC 43-43-04 
Law Implemented: NDCC 43-43-04 

33-30-02-04. Qualifications and requirements for licensure as an 
environmental health practitioner. 

1. Complete an application for licensure and pay the required application 
fee. 

2. Have received a baccalaureate degree in an accredited environmental 
health curriculum or a baccalaureate in the physical, chemical , or 
biological sciences, including at least thirty semester or forty-five 
quarter credits in a physical, chemical, or biological science, or a 
degree beyond baccalaureate in environmental health or in a physical, 
chemical, or biological science. 

3. Pass the national er=wimRmeRtal heaiU'I practitioRer registry exam 
registered environmental health specialist/registered sanitarian 
(REHS/RS) examination administered by the national environmental 
health association or equivalent. Persons meeting the licensure 
requirements in subsections 1 and 2 who have not yet passed 
the environmental health praetitioRer registry exam REHS/RS 
examination will be considered board eligible. A person who is 
board eligible may work in the field of environmental health but 
such work must be under the direction and supervision of a licensed 
environmental health practitioner. A person who is board eligible 
may work under a licensed environmental health practitioner for no 
more than a total of tAree five years after which such person may 
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work in the field of environmental health only after passing the national 
envifOfHflental health wactitionef registf)' exam REHS/RS examination. 
Environmental health practitioners licensed prior to January 1, 1993, 
will be exempt from the ffiffifl't examination requirement. 

History: Effective February 1, 1988; amended effective January 1, 1993: May 1. 
2004. 
General Authority: NDCC 43-43-04 
Law Implemented: NDCC 43-43-04 

33-30-02-04.1. Qualifications and requirements for licensure as a 
certified food safety professional . 

.1. The candidate must complete an application for licensure and pay the 
reguired application fee. 

2. The candidate must meet at least one of the following criteria: 

a. A baccalaureate degree in an accredited environmental health or 
food science curriculum or a baccalaureate in physical. chemical. 
or biological sciences. including at least thirty semester hours 
or forty-five guarter credits in a physical. chemical. or biological 
science. or a degree beyond baccalaureate in environmental 
health or in a physical. chemical. or biological science: 

Q,. A high school diploma or GED and: 

ill Five years of progressive experience in food safety work: and 

.(21 Successful passage of the certified professional food 
manager (CPFM) or food safety managers certification 
examination (FSMCE): or 

c. An associate degree and: 

ill Four years of progressive experience in food-related work: 
and 

.(21 Successful passage of the certified professional food 
manager (CPFM) or food safety managers certification 
examination (FSMCE). 

3. The candidate must pass the national certified food safety professional 
(CFSP) examination administered by the national environmental 
health association or eguivalent. Persons meeting the reguirements in 
subsections 1 and 2 who have not yet passed the CFSP examination 
will be considered board eligible. A person who is board eligible may 
work in the field of food safety but such work must be under the direction 
and supervision of a licensed certified food safety professional. doctor 
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of veterinary medicine. medical doctor. doctor of osteopathy, dentist. 
registered sanitarian. or registered environmental health specialist. A 
person who is board eligible may work under the supervision of those 
previously listed for no more than a total of five years after which such 
person may work in the field of food safety only after passing the CFSP 
examination. 

History: Effective May 1. 2004. 
General Authority: NDCC 43-43-04 
Law Implemented: NDCC 43-43-04 
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CHAPTER 33-30-05 

33-30-05-03. Hearings and disciplinary proceedings - Appeals. 

1. Upon receipt of a written and signed complaint that alleges that a 
licensee practicing in this state has engaged in unprofessional conduct 
as defined under section 33-30-05-02 and which sets forth information 
about which a reasonable person might believe that further inquiries 
should be made, the state health officer shall investigate the matter. 

2. If the investigation reveals grounds to support the complaint, the 
advisory board shall initiate a disciplinary action by serving upon the 
licensee by certified mail a complaint setting forth the allegations upon 
which the action is based specifying the issues to be determined. 

3. If a written response contesting the allegations is not received by the 
board within twenty days of service of the complaint, the allegations 
are deemed admitted and appropriate disciplinary sanctions are to be 
imposed. 

4. If a disciplinary action has been initiated as provided in subsection 2, 
the state health officer may offer to meet with the licensee informally for 
the purpose of determining whether the disciplinary action, including 
imposition of appropriate sanctions, can be resolved by mutual 
agreement. 

5. If an informal agreement cannot be reached, or the state health officer 
elects not to offer the licensee an opportunity for informal resolution 
of the matter, the licensee is entitled to a hearing under North Dakota 
Century Code chapter 28-32. Appeal from the board's final decision 
may be taken in accordance with North Dakota Century Code section 
28-32-15. 

6. Employers of eRviroRmeRtal health praetitioRers persons licensed 
under this article will be notified of any action taken with respect to 8fl 

eRviroRmeRtal health preetitioRer's said license. 

History: Effective January 1, 1993: amended effective May 1. 2004. 
General Authority: NDCC 43-43-04 
Law Implemented: NDCC 43-43-07 
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JULY 2004 

CHAPTER 33-06-01 

33-06-01-01. Reportable conditions. All reports and information 
concerning reportable conditions are confidential and not open to inspection. 
The following designated reportable conditions must be reported to the state 
department of health by the persons . designated in chapter 33-06-02. If any 
reportable condition is designated by ari asterisk, an appropriate sample or isolate 
must be submitted to the division of microbiology (public health laboratory) in 
addition to the required report. 

1. Anthrax*. 

2. Arboviral infection. 

3. Botulism*. 

& ~ Brucellosis*. 

4: Q.. Campylobacter enteritis*. 

&. 6. Cancer, all invasive and in situ carcinomas (except basal and squamous 
cell skin carcinomas or carcinoma in situ of the cervix uteri). 

7. All CD4 test results. 

&. 8. Chickenpox (varicella). 

::r-: 9. Chlamydia! infections. 

& 10. Cholera*. 

9:: 11. Clostridium perfringens intoxication. 

49:- 12. Creutzfeldt-Jakob disease. 

44: 1J... Cryptosporidiosis. 
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42:- 14. Diphtheria*. 

4-3-:- Encephalitis (arboviral encephalitides only). 

44: 15. Enteric E. coli infection (includes E. coli 0157:H7 and infections caused 
by other enterohemorrhagic, enteropathogenic, or enteroinvasive 
E. coli)*. 

45-:- 16. Enterococcus, vancomycin resistant (VRE)*. 

4&. 17. Food borne or waterborne outbreaks. 

41-: 1a. Giardiasis. 

4&. 19. Glanders*. 

49; 20. Gonorrhea. 

*- 21. Hantavirus*. 

24:- .2.2.:. Haemophilus influenzae infection (invasive infection with haemophilus 
influenzae isolated from blood, cerebral spinal fluid, or other normal 
sterile site)*. 

-2t.-~ Hemolytic uremic syndrome. 

2& 24. Hepatitis (specify type). 

~ .2.Q... Human immunodeficiency virus (HIV) infection, including acquired 
immunodeficiency syndrome (AIDS)*. (Any positive HIV test result.) 

*- 26. Human immunodeficiency virus (HIV) nucleic acid test result (detectable 
or nondetectable). 

2&.- 27. Influenza. 

rt-: 28. Lead blood level greater than or equal to 1 0 ug/dl. 

r&. 29. Legionellosis. 

~30. Listeriosis*. 

a&:~ Lyme disease. 

34-: 32. Malaria*. 

a7!:- 33. Measles (rubeola)*. 

a& .M.,. Melioidosis*. 
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-34: 35. Meningitis, bacterial (all bacterial species isolated from cerebrospinal 
fluid)*. 

a&: 36. Meningococcal disease (invasive infection with neisseria meningitidis 
isolated from blood, cerebral spinal fluid, or other normal sterile site)*. 

a&. 37. Mumps. 

a1-: .3.6.:. Nipah viral infections. 

-3&. 39. Nosocomial outbreaks in institutions. 

aft:. 40. Pertussis*. 

4&.-41. Plague*. 

4+. 42. Poliomyelitis*. 

~~ Psittacosis. 

43:-~ Q fever*. 

44:-45. Rabies (animal or human*). 

4&: 46. Rocky Mountain spotted fever. 

4&: 47. Rubella*. 

~ 48. Salmonellosis*. 

4& 49. Scabies outbreaks in institutions. 

~ Severe acute respiratory syndrome (SARS). 

49-: .5.1. Shigellosis*. 

5&.- 52. Smallpox. 

54: 53. Staphylococcus aureus, methicillin resistant (MRSA), all sites. All 
isolates from blood, cerebral spinal fluid, or other normal sterile site 
must be forwarded to the North Dakota public health laboratory. 

52-:- 54. Staphylococcus aureus, vancomycin resistant (VRSA) (any 
staphylococcus aureus isolate demonstrating intermediate or greater 
resistance to vancomycin of MIC greater than or equal to 8 ug/ml)*. 

5& 55. Staphylococcus enterotoxin B intoxication. 
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54:- 56. Streptococcal infections (invasive infection of streptococcus group A 
or B or streptococcus pneumoniae isolated from blood, cerebral spinal 
fluid, or other normal sterile site)*. 

5&: 57. Syphilis. 

5&. 58. Tetanus. 

fit-: 59. Tickborne encephalitis viruses*. 

5& 60. Tickborne hemorrhagic fevers. 

59:- .2.1. Toxic-shock syndrome*. 

6&. 22... Trichinosis. 

6+. 63. Tuberculosis (tuberculosis disease caused by mycobacterium 
tuberculosis or mycobacterium bovis)*. 

62-; 64. Tularemia*. 

63-: §.2:. Tumors of the central nervous system. 

64:-~ Typhoid fever*. 

65:- 67. Unexplained critical illness or death in an otherwise healthy person. 

6&. 68. Unusual cluster of severe or unexplained illnesses or deaths. 

67-: 69. Viral hemorrhagic fevers. 

6&. 70. Weapons of mass destruction suspected event. 

69:- 71. Yellow fever*. 

History: Amended effective May 1, 1984; December 1, 1986; January 1, 1988; 
January 1, 1989; October 1, 1990; January 1, 1991; February 1, 1992; May 1, 
1994; January 1, 1995; July 1, 1996; February 1, 2000; August 1, 2002; March 1, 
2003: July 1. 2004. 
General Authority: NDCC 23-07-01 
Law Implemented: NDCC 23-07-01 
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CHAPTER 33-07-01.1 

33-07-01.1-20. Medical records services. 

1. The general acute hospital shall establish and implement procedures 
to ensure that the hospital has a medical records service with 
administrative responsibility for medical records. 

a. A medical record must be maintained and kept confidential , in 
accordance with accepted medical record principles, for every 
patient admitted for care in the hospital. 

(1) Only authorized personnel may have access to the record. 

(2) Written consent of the patient must be presented as authority 
for release of medical information. 

(3) Medical records may not be removed from the hospital 
environment except upon subpoena or court order. 

(4) If a hospital discontinues operation, it shall make known 
to the department where its records are stored. Records 
are to be stored in a facility offering retrieval services for at 
least ten years after the closure date. Prior to destruction, 
public notice must be made to permit former patients or 
their representatives to claim their own records. Public 
notice must be in at least two forms, legal notice and display 
advertisement in a newspaper of general circulation . 

b. Records must be preserved in original or any other method of 
preservation, such as by microfilm, for a period of at least the tenth 
anniversary of the date on which the patient who is the subject of 
the record was last treated in the hospital. 

(1) If a patient was Jess than eighteen years of age at the time 
of last treatment, the hospital may authorize the disposal of 
medical records relating to the patient on or after the date 
of the patient's twenty-first birthday or on or after the tenth 
anniversary of the date on which the patient was last treated, 
whichever is later. 

(2) The hospital may not destroy medical records that relate to 
any matter that is involved in litigation if the hospital knows 
the litigation has not been finally resolved. 

(3) It is the governing body's responsibility to determine 
which records have research, legal, or medical value and 
to preserve such records beyond the above-identified 
timeframes until such time in the governing body's 
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determination the record no longer has a research, legal, or 
medical value. 

c. If a registered record administrator or accredited record technician 
is not in charge of medical records, a consultant registered record 
administrator or accredited record technician shall organize the 
service, coordinate the training of the personnel, and make at 
least quarterly visits to the hospital to evaluate the records and the 
operation of the service. 

d. Personnel must be available so that medical records services may 
be provided as needed. 

e. A system of identification and filing to ensure the prompt location 
of a patient's medical record must be maintained. 

f. Upon discharge, all clinical information pertaining to a patient's 
hospitalization must be centralized in the patient's medical record. 
The original of all reports must be filed in the medical record. 

g. Records must be retrievable by disease, operation, and licensed 
health care practitioner and must be kept up to date. For 
abstracting, any recognized system may be used. Indexing must 
be current within six months following discharge of the patient. 

h. The medical records must contain sufficient information to 
justify the diagnosis and warrant the treatment and end results. 
The medical records must contain the following information: 
identification data, chief complaint, present illness, past history, 
family history, physical examination, provisional diagnosis, 
treatment, progress notes, final diagnosis, discharge summary, 
nurses' notes, clinical laboratory reports, x-ray reports, consultation 
reports, surgical and tissue reports and applicable autopsy 
findings. Progress notes must be informative and descriptive of 
the care given and must include information and observations of 
significance so that they contribute to continuity of patient care. 

( 1) The chief complaint must include a concise statement 
of complaints that led the patient to consult the patient's 
licensed health care practitioner and the date of onset and 
duration of each. 

(2) The physical examination statement must include all findings 
resulting from an inventory of systems. 

(3) The provisional diagnosis must be an impression (diagnosis) 
reflecting the examining licensed health care practitioner's 
evaluation of the patient's condition based mainly on physical 
findings and history. 
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(4) Progress notes must give a chronological picture of the 
patient's progress and must be sufficient to delineate the 
course and results of treatment. The condition of the patient 
determines the frequency with which they are made. 

{5) A definitive final diagnosis must be expressed in terminology 
of a recognized system of disease nomenclature. 

(6) The discharge summary must be a recapitulation of the 
significant findings and events of the patient's hospitalization 
and the patient's condition on discharge. 

(7) The consultation report must be a written opinion signed by 
the consultant including the consultant's findings. 

{8) All diagnostic and treatment procedures must be recorded in 
the medical record. 

{9) Tissue reports must include a report of microscopic findings if 
hospital regulations require that microscopic examination be 
done. If only gross examination is warranted, a statement that 
the tissue has been received and a gross description must be 
made by the laboratory and filed in the medical record. 

(10) When an autopsy is performed, findings in a complete 
protocol must be filed in the record. 

(11) Complete records, both medical and dental, of each dental 
patient must be a part of the hospital record. 

i. All entries into the medical record must be authenticated by the 
individual who made the written entry. 

(1) All entries that the licensed health care practitioner personally 
makes in writing must be signed and dated by that licensed 
health care practitioner. 

(2) Telephone and verbal orders may be used provided they 
are given only to qualified licensed personnel and reduced 
to writing and signed or initialed by a licensed health care 
practitioner responsible for the care of the patient witl;ff:t 
forty eight hours. 

(3) In hospitals with medical students and unlicensed residents, 
the attending licensed health care practitioner shall 
countersign at least the history and physical examination and 
summary written by the medical students and unlicensed 
residents. 
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(4) Signature stamps may be utilized consistent with hospital 
policies as long as the signature stamp is utilized only by 
the licensed health care practitioner whose signature the 
signature stamp represents. Written assurance must be on 
file from the licensed health care practitioner to indicate that 
the practitioner is the sole user of the signature stamp. 

(5) Electronic signatures may be utilized if the hospital's 
medical staff and governing body adopt a policy that permits 
authentication by electronic signature. The policy must 
include: 

(a) The categories of medical staff and other staff within 
the hospital who are authorized to authenticate patients' 
medical records using electronic signatures. 

(b) The safeguards to ensure confidentiality, including: 

[1] Each user must be assigned a unique identifier 
that is generated through a confidential access 
code. 

[2] The hospital shall certify in writing that each 
identifier is kept strictly confidential. This 
certification must include a commitment to 
terminate the user's use of that particular identifier 
if it is found that the identifier has been misused. 
Misused means that the user has allowed another 
individual to use the user's personally assigned 
identifier, or that the identifier has otherwise been 
inappropriately used .. 

[3] The user must certify in writing that the user is the 
only individual with user access to the identifier 
and the only individual authorized to use the 
signature code. 

[4] The hospital shall monitor the use of the identifiers 
periodically and take corrective action as needed. 
The process by which the hospital will conduct the 
monitoring must be described in the policy. 

(c) A process to verify the accuracy of the content of the 
authenticated entries, including: 

[1] A system that requires completion of certain 
designated fields for each type of document 
before the document may be authenticated, 
with no blanks, gaps, or obvious contradictory 
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statements appearing within those designated 
fields. The system must require that correction 
or supplementation of previously authenticated 
entries must be made by additional entries, 
separately authenticated and made subsequent 
in time to the original entry. 

[2] The system must make an opportunity available 
to the user to verify that the document is 
accurate and that the signature has been properly 
recorded. 

[3] As a part of the quality improvement activities, 
the hospital shall periodically sample records 
generated by the system to verify the accuracy 
and integrity of the system. 

(d) A user may terminate authorization for use of an 
electronic signature upon written notice to the staff 
member in charge of medical records or other person 
designated by the hospital's policy. 

(e) Each report generated by the user must be separately 
authenticated. 

(f) A list of these codes must be maintained under 
adequate safeguards by hospital administration. 

j. Current records and those on discharged patients must be 
completed promptly. 

(1) Past history and physical examination information must be 
completed within twenty-four hours following admission. 

(2) All reports or records must be completed and filed within a 
period consistent with current medical practice and not longer 
than thirty days following discharge. 

(3) If a patient is readmitted within a month's time for the same 
conditions, reference to the previous history with an interval 
note and physical examination suffices. 

2. Primary care hospitals are subject to the medical records services 
requirements for general acute hospitals in this section. 
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3. Specialized hospitals are subject to the medical records services 
requirements for general acute hospitals in this section. 

History: Effective April 1, 1994: amended effective July 1. 2004. 
General Authority: NDCC 23-01-03(3), 28-32-02 
Law Implemented: NDCC 23-16-06, 31-08-01.2, 31-08-01.3 
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CHAPTER 33-07-03.2 

33-07-03.2-01. Definitions. The following terms are defined for this chapter, 
chapter 33-07-04.2, and North Dakota Century Code chapter 23-16: 

1. "Abuse" for the purposes of this chapter is defined in section 
33-07-06-01. 

2. "Adult day care" means the provision of facility services to meet the 
needs of individuals who do not remain in the facility overnight. 

3. "Authentication" means identification of the individual who made the 
resident record entry by that individual in writing, and verification that 
the contents are what the individual intended. 

4. "Bed capacity" means bed space designed for resident care. 

5. "Department" means the state department of health. 

6. "Discharge" means movement from a facility to a noninstitutional setting 
when the discharging facility ceases to be legally responsible for the 
care of the resident. 

7. "Emanating services" means services which are provided from a facility 
to nonresidents. 

8. "Facility" means a nursing facility. 

9. "Governing body" means the individual or group in whom legal 
responsibility is vested for conducting the affairs of a private or 
governmental facility. Governing body includes, where appropriate, 
a proprietor, the partners of any partnership including limited 
partnerships, the board of directors and the shareholders or members 
of any corporation including limited liability companies and nonprofit 
corporations, a city council or commission, a county commission or 
social service board, a governmental commission or administrative 
entity, and any other person or persons vested with management of 
the affairs of the facility irrespective of the name or names by which 
the person or group is designated. 

10. "Licensed health care practitioner" means an individual who is licensed 
or certified to provide medical, medically related, or advanced registered 
nursing care to individuals in North Dakota. 

11. "Licensee" means the legal entity responsible for the operation of a 
facility. 
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12. "Medical staff'' means a formal organization of licensed health care 
practitioners with the delegated authority and responsibility to maintain 
proper standards of medical care. 

13. "Misappropriation of resident property" means the willful misplacement, 
exploitation, or wrongful temporary or permanent use of a resident's 
belongings or money without the resident's consent. Willful for the 
purpose of this definition means to do so intentionally, knowingly, or 
recklessly. 

a. "Intentionally" means to do deliberately or purposely. 

b. "Knowingly" means to be aware or cognizant of what one is doing, 
whether or not it is one's purpose to do so. 

c. "Recklessly" means to consciously engage in an act without regard 
or thought to the consequences. 

14. "Neglect" for the purposes of this chapter is defined in section 
33-07-06-01 . 

15. "Nursing facility" means an institution or a distinct part of an institution 
established to provide health care under the supervision of a licensed 
health care practitioner and continuous nursing care for twenty-four or 
more consecutive hours to two or more residents who are not related 
to the licensee by marriage, blood, or adoption; and who do not require 
care in a hospital setting. 

16. "Paid feeding assistant" means an individual who has successfully 
completed a department-approved paid feeding assistant training 
course and is paid to feed or provide assistance with feeding residents 
of a nursing facility. 

17. "Rural area" means an area defined by the United States bureau of the 
census as a rural area. 

4f-: 18. "Secured unit" means a specific area of the facility that has a restricting 
device separating the residents in the unit from the residents in the 
remainder of the facility. 

4&. 19. "Signature" means the name of the individual written by the individual or 
an otherwise approved identification mechanism used by the individual 
that may include the approved use of a rubber stamp or an electronic 
signature. 

49:- 20. "Transfer" means movement from a facility to another institutional 
setting when the legal responsibility for the care of the resident 
changes from the transferring facility to the receiving institutional 
setting. 
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29:- 21 . "Writing" means the use of any tangible medium for entries into the 
medical record, including ink or electronic or computer coding, unless 
otherwise specifically required. 

History: Effective July 1, 1996; amended effective May 1, 2001: July 1. 2004. 
General Authority: NDCC 23-01-03, 28-32-02 
Law Implemented: NDCC 23-16-01, 28-32-02 

33-07-03.2-03. Application for and issuance of license. An entity 
meeting the definition of nursing facility in this chapter must obtain a license from 
the department to operate in North Dakota. No person or entity shall establish or 
operate a facility without first having obtained a license. 

1. Any person or entity who owns or leases a facility and desires to 
maintain or operate it shall apply to the department for a license in 
the form prescribed and shall obtain an initial license before accepting 
residents for care or treatment. 

a. The department shall not approve an application for an initial 
license unless: 

(1) The application and all required attachments and statements 
submitted by the applicant meet the requirements of this 
chapter and chapter 33-07-04.2. 

(2) The department has conducted an inspection or investigation 
of the facility to determine compliance with this chapter and 
chapter 33-07-04.2. 

(3) The department has completed an investigation into the 
fitness of the applicant and determined the applicant to be fit 
based on the following: 

(a) Evidence provided by the applicant which identifies 
that financial resources and sources of revenue for the 
applicant's facility appear adequate to provide staff, 
services, and the physical environment sufficient to 
comply with North Dakota Century Code chapter 23-16, 
this chapter, and chapter 33-07 -04.2; 

(b) The applicant has furnished the department with a 
signed and notarized statement describing and dating 
every proceeding, within five years of the date of the 
application, in which the applicant was involved that 
resulted in a limitation, suspension, revocation, or 
refusal to grant or renew a nursing facility license or 
resulted in a ban on medicare or medicaid admissions 
or a medicare or medicaid decertification action; and 
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(c) The applicant shall furnish a signed and notarized 
statement to the department describing every 
criminal proceeding within five years of the date 
of the application in which the licensee or any of 
its shareholders owning interest of five percent 
or more, officers, directors, partners, or other 
controlling or managing persons, has been convicted 
or nolo contendere plea accepted, of a criminal offense 
related to the operation, management, or ownership of 
a nursing facility. 

b. The initial license shall be valid for a period not to exceed one year 
and shall expire on December thirty-first of the year issued. 

2. The department shall issue a renewal license when a facility is 
in substantial compliance with the provisions of these licensing 
requirements, as determined by periodic unannounced onsite surveys 
conducted by the department and other information submitted by 
the facility upon the request of the department. Renewal licenses 
shall expire on December thirty-first of each year. The application for 
renewal must be received by the department with sufficient time prior 
to the beginning of the licensure period to process. 

3. The department may issue a provisional license, valid for a specific 
period of time not to exceed ninety days, when there are one or more 
serious deficiencies or a pattern of deficiencies related to compliance 
with these licensing requirements. 

a. A provisional license may be renewed at the discretion of 
the department, provided the licensee demonstrates to the 
department that it has made progress towards compliance and 
can effect compliance within the next ninety days. A provisional 
license may be renewed one time. 

b. When a facility operating under a provisional license notifies the 
department that it has corrected its deficiencies, the department 
will ascertain correction. Upon finding compliance, the department 
shall issue a renewal license. 

4. In the case where two or more buildings operated under the same 
management are used in the care of residents, a separate license is 
required for each building. 

5. Each license is valid only in the hands of the entity to whom it is issued 
and is not subject to sale, assignment, or other transfer, voluntary or 
involuntary, nor is a license valid for any premises other than those for 
which originally issued. The license must be displayed in a conspicuous 
place within the facility. 
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6. The facility shall notify the department in writing thirty days in advance 
of any of the following changes: 

a. Transfer or change of ownership. 

b. Transfer of operating rights, including a lease of the facility where 
the lessor retains no control of the operation or management of the 
facility. 

c. Change in bed capacity. 

d. Change in the name of the facility. 

7. The facility shall notify the department in writing within thirty days of a 
change in administrator or nurse executive. 

8. The department will review all reported allegations of resident abuse. 
neglect. and misappropriation of resident property by an individual used 
in a nursing facility to provide resident services. If there is reason to 
believe. either through oral or written evidence. that an individual used 
by a nursing facility to provide services to residents could have abused 
or neglected or misappropriated a resident's property. the department 
will investigate the allegation or refer the allegation to the appropriate 
licensure authority for followup. 

9. If the department makes a preliminary determination that an individual 
used by a nursing facility to provide services to residents abused or 
neglected or misappropriated resident property. the individual will be 
notified and provided the same appeal and review rights provided 
to nurse aides on the registry identified in sections 33-07-06-1 0 and 
33-07-06-11. 

10. The department will maintain a registry of individuals used by the 
nursing facility to provide services to residents that the department 
has investigated and validated findings of resident abuse. neglect. or 
misappropriation of resident property. 

History: Effective July 1, 1996: amended effective July 1. 2004. 
General Authority: NDCC 23-01-03, 28-32-02 
Law Implemented: NDCC 23-16-01, 28-32-02 

33-07-03.2-16.1. Paid feeding assistants. Any individual employed by 
a facility. or under contract. to feed or assist with the feeding of nursing facility 
residents must either have successfully completed a department-approved paid 
feeding assistant training course or be a certified nurse aide. 

1... Instructors of a department-approved paid feeding assistant course 
must meet the following reguirements: 
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.a:. The primary instructor of the program must be a licensed health 
care professional with experience in the feeding of nursing facility 
residents . 

.b... Certified nurse aides and paid feeding assistants may not be used 
as instructors in a department-approved paid feeding assistant 
course. 

2. A department-approved paid feeding assistant course must have a 
curriculum which contains. at a minimum. eight hours of training. 

3. The course must. at a minimum. include the following: 

.a:. Feeding technigues. 

b. Assistance with feeding and hydration. 

c. Communication and interpersonal skills. 

d. Appropriate responses to resident behavior. 

e. Safety and emergency procedures. including the Heimlich 
maneuver. 

t. Infection control. 

9.:. Resident rights. 

h.. Recognizing changes in residents that are inconsistent with their 
normal behavior and the importance of reporting those changes to 
the supervisory nurse. 

4. The instructor must verify in writing the successful completion of the 
course. including a competency evaluation of feeding skills. by the 
individual. The process for evaluation of successful completion of the 
course must be included in the materials submitted to the department 
for review and approval. 

5. The nursing facility must maintain a record of all individuals used by 
the nursing facility as paid feeding assistants who have successfully 
completed a department-approved paid feeding assistant training 
course. 

6. The nursing facility must ensure that paid feeding assistants 
feed only residents who have no complicated feeding problems. 
Complicated feeding problems include difficulty swallowing. recurrent 
lung aspirations. and tube or parenteral intravenous feedings. 
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7. The charge nurse must assess the residents to determine which 
residents may be fed by a paid feeding assistant. This assessment 
must be documented and the use of the paid feeding assistant to feed 
the resident must be included in the residents' plan of care. 

8. The nursing facility must ensure that paid feeding assistants work under 
the supervision of a registered nurse or a licensed practical nurse. In 
an emergency. a paid feeding assistant must call a supervisory nurse 
for help using the resident call system if the nurse is not present during 
the feeding of a resident. 

9. The nursing facility must ensure that the ongoing competency of paid 
feeding assistants is evaluated and documented at least annually. 

10. The initial department approval of a paid feeding assistant course shall 
be determined based on the review of the information submitted by the 
nursing facility for compliance with these requirements. 

11. The nursing facility must notify the department and receive approval of 
any subsequent changes in the curriculum or primary instructor of the 
course. 

12. The department shall determine continued compliance with these 
requirements during an onsite visit to the nursing facility. 

13. Failure to comply with these requirements may result in loss of 
department approval for a paid feeding assistant course to be offered 
by the nursing facility. 

History: Effective July 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 23-16-01 
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CHAPTER 33-33-01 

33-33-01-01. Definitions. As used in this chapter: 

1. "Accessory building or structure" means a building or structure that is 
an addition to a mobile home or that supplements the facilities provided 
in a mobile home. It is not a self-contained. separate. habitable building 
or structure. 

2. "Department" means the state department of health and consolidated 
laboratories. 

r. "Occupied area" means tl=le total of all of tl=le lot area co\·ered by a mobile 
l=lome and roofed mobile l=lome accessory buildings and structures on a 
mobile l=lome lot. 

3. "Service building" means a structure housing shower, bath, toilet, 
lavatory, and such other facilities as may be required by the North 
Dakota state plumbing code. 

History: Effective August 1, 1988; amended effective October 1, 1990: July 1. 
2004. 
General Authority: NDCC 23-01-03(3), 23-10-02 
Law Implemented: NDCC 23-10-02 

33-33-01-03. Lot sizing and spaeing requirements Fire and life safety 
reguirements. 

1. Tl=le occupied area of a mobile l=lome lot may not e>tceed seventy five 
pereent of tl=le lot area. No portion of a mobile home. excluding the 
tongue. shall be located closer than ten feet [3 meters] side to side. 
eight feet [2.4 meters] end to side. or six feet [1 .8 meters] end to 
end horizontally from any other mobile home. accessory building. 
or structure unless the exposed composite walls and roof of either 
structure are without openings and constructed of materials that will 
provide a one-hour fire-resistant rating or the structures are separated 
by a one-hour fire-rated barrier. 

2. Mobile l=lome parlts constructed after July 1, 1977, must be constructed 
so tl=lat no mobile l=lome, attachment, or detached garage or carport may 
be located within fifteen feet (4.67 meters] of any otl=ler mobile l=lome, 
attachment, or structure on a bordering lot. Otl=ler detached structures, 
in mobile l=lome parlts constructed after July 1, 1977, must be located 
to comply witl=l tl=le requirements of tl=le appropriate local entity or 
jurisdiction, but must be located no less tl=lan fi·te feet [1.63 meters] 
from tl=le bordering lots or tl=le boundary of tl=le mobile l=lome park. 
However, for mobile l=lome parlts constructed after July 1, 1977, tl=le 
minimum distance betvveen mobile l=lomes end to end must be ten feet 
[3.05 meters]. Accessory buildings or structures shall be permitted 
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to be located immediately adjacent to a lot line when constructed 
of materials that do not support combustion and provided that such 
buildings or structures are not less than three feet [.9 meter] from 
an accessory building or structure on an adjacent lot. An accessory 
building or structure constructed of combustible materials shall be 
located no closer than five feet [1.53 meters] from the bordering lot line. 

3. No mobile home, attachment, accessory building. or structure may be 
located so as to create hazard to the mobile home or park occupants or 
restrict emergency vehicles and personnel from performing necessary 
services. 

4. Mobile home parl<s eonstrueted after August 1, 1984, must be 
eonstrueted so that no mobile home, attaehment, or structure is loeated 
eloser than ·within fifteen feet [4.57 meters] of the right o# way line of 
any street, nor within ten feet [3.05 meters] of any boundary of the 
mobile home park. 

5-: Streets must be of adequate ,widths to accommodate the contemplated 
parking and traffic load in ~ccordance with the type of street. In all 
cases, streets must meet the following minimum requirements: 

a. Two-way streets with parking on 

both sides 34 feet [10.36 meters] 

b. Two-way streets with parking on 

one side only 27 feet [8.23 meters] 

c. Two-way streets without parking 24 feet [7.32 meters] 

d. One-way streets with parking on 

both sides 27 feet [8.23 meters] 

e. One-way streets with parking on 

one side only 18 feet [5.49 meters] 

f. One-way streets without parking 14 feet [4.27 meters] 

&..5... The street system must give an unobstructed access to the public street, 
highway, or access road. 

History: Effective August 1, 1988; amended effective October 1, 1990; June 1, 
1991: July 1. 2004. 
General Authority: NDCC 23-01-03(3), 23-1 0-02 
law Implemented: NDCC 23-10-02, 23-10-07 

33-33-01-04. Facilities provided. 

1. Conversion of a mobile home park, trailer park, or campground from 
one type to another must be approved by the department. 
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2. Streets and walkways must be lighted to provide a minimum average 
maintained illumination of four-tenths foot-candles [4.31 lux], with a 
uniformity ratio of no greater than six to one. 

3. Each lot in a mobile home park must be provided with an approved 
electrical service outlet. 

4. Each lot in a mobile home park must be provided with an approved 
plumbing system. 

5. A certification from the electrical and plumbing installer, stating all 
installations were made in accordance with state codes, t"ft8Y' shall be 
required before issuance of the mobile home license. 

6. No shed or attachment accessory building or structure may obstruct the 
exit ways of the mobile home. 

History: Effective August 1, 1988; amended effective October 1, 1990: July 1. 
2Q{M. 
General Authority: NDCC 23-01-03(2), 23-10-02 
Law Implemented: NDCC 23-10-02, 23-10-07 

126 



CHAPTER 33-33-02 

33-33-02-03. Spacing requirements. 

1. No tent, recreational vehicl~, or other attachment may be located within 
ten feet [3.05 meters] of any other tent, recreational vehicle, or part 
thereof. No recreational vehicle or tent in a trailer park or campground 
may be located closer tnan fifteen feet (4.57 meters] of tne Fignt Of way 
line of any street, roadvv·ay, or alley; nor may sucn recreational ·tenicle 
be located closer than ten f9et [3.05 metersi worn any boundary of tne 
trailer park or campground as to create a hazard to the recreational 
vehicle or tent or restrict emergency vehicles and personnel from 
performing necessary services. 

2. Streets must be of adequate widths to accommodate the contemplated 
parking and traffic load in accordance with the type of street. In all 
cases, streets must meet the following minimum requirements: 

a. Two-way streets with parking on 

both sides 34 feet [1 0.36 meters] 

b. Two-way streets with parking on 

one side only 27 feet [8.23 meters] 

c. Two-way streets without parking 24 feet [7.32 meters] 

d. One-way streets with parking on 

both sides 27 feet [8.23 meters] 

e. One-way streets with parking on 

one side only 18 feet [5.49 meters] 

f. One-way streets without parking 14 feet [4.27 meters] 

3. The street system must give an unobstructed access to the public street, 
highway, or access road. 

4. Tenting areas must be designated for tents only. 

History: Effective August 1, 1988: amended effective July 1. 2004. 
General Authority: NDCC 23-10-02, 23-01-03(3) 
Law Implemented: NDCC 23-10-07 
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TITLE 43 

INDUSTRIAL COMMISSION 
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MAY 2004 

CHAPTER 43-02-01 

43-02-01-10. Bond. Any person engaged in coal exploration and 
evaluation, or who proposes to do so, shall submit to the commission and obtain 
its approval of a surety bond, in a farm or cash bond. An alternate form of security 
may be approved by the commission after notice and hearing, conditioned as 
provided by law, and such bond shall be required for each permit area. The bond 
shall be in the amount of one hundred dollars for each testhole drilled in the permit 
area. Each such surety bond shall be executed by a responsible surety company, 
authorized to transact business in the state of North Dakota. A blanket bond in the 
amount of ten thousand dollars, conditioned as above provided, may be submitted 
to cover any number of testholes drilled in one or more permit areas. The blanket 
bond shall cover all permits issued in one year commencing on the date the first 
permit covered by the bond is issued. 

Any person providing a blanket bond in lieu of several individual bonds is 
required to comply with the rules, regulations, and orders of the commission in the 
same manner as if the person had provided several individual bonds. Violation 
shall result in forfeiture of the blanket bond in its entirety, if the violation would have 
resulted in forfeiture had the action in question been covered by an individual bond. 

For the purposes of the commission the bond required is a performance 
bond, as well as a plugging bond, and is to endure up to and including receipt 
by the state geologist of all basic exploration data required by law and approved 
plugging of all holes drilled. 

The commission will in writing advise the principal and sureties on any surety 
bond as to whether the provisions of statutes and rules have been satisfied, and 
that liability under the bond may be formally terminated. 

The state geologist is vested with the power to act for the commission as to 
all matters within this section. 
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Any state or federal agency engaged in coal exploration or evaluation shall 
be exempt from providing the bond. 

History: Amended effective May 1. 2004. 
General Authority: NDCC 38-12.1-04 
Law Implemented: NDCC 38-12.1-04 
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CHAPTER 43-02-02 

43-02-02-11. Bond. Before any person receives a permit to explore for 
or produce subsurface minerals, the person shall submit to the commission and 
obtain its approval of a surety bond, in a form or cash bond. An alternate form of 
security may be approved by the commission after notice and hearing, conditioned 
as provided by law. Each such surety bond shall be executed by a responsible 
surety company authorized to transact business in North Dakota . 

.1.. The amount of the bond shall be commensurate with the number of 
wells and the type of project. The amount of a bond shall be as follows: 

+. a.. Single shallow well or testhole - five thousand one hundred dollars. 

t. b. Blanket bond for fifty or less shallow wells or testholes - fifty ten 
thousand dollars. 

& Q.. Single deep well - twenty-five thousand dollars. 

+.- .d.,. Blanket bond for ten or less deep wells - one hundred thousand 
dollars. 

5:- ft.. Bond for strip mining- two thousand dollars per acre [.40 hectare]. 

2... Liability on the bond is conditioned on compliance with North 
Dakota Century Code chapter 38-12 and the rules and orders of the 
commission, and continues until eitftef any of the following occurs: 

+. a. The testholes or wells have been satisfactorily plugged as 
provided in this chapter, the sites restored and approved by the 
state geologist, and all logs, plugging records, and other pertinent 
data required by statute or rules and orders of the commission are 
filed and approved. 

t. .b.:. The mined lands or lands disturbed by any method of exploration 
or production of subsurface minerals have been restored and 
approved by the state geologist. 

& c. The liability on the bond has been transferred to another bond and 
such transfer approved by the commission. The transferee of any 
well or the operator of any well is responsible for the plugging of 
any such well and for that purpose shall submit a new bond or 
produce the written consent of the surety of the original or prior 
plugging bond that the latter's responsibility shall continue. The 
original or prior bond may not be released as to the plugging 
responsibility of any such transferor until the transferee submits to 
the commission an acceptable bond to cover such well. All liability 
on bonds continues until the plugging of such well or wells and the 
restoration of the surface is completed and approved. 
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The commission shall advise the surety and the principal when liability on a 
surety bond is terminated. 

The state geologist is vested with the power to act for the commission as to 
all matters within this section. 

History: Amended effective August 1, 1986: May 1. 2004. 
General Authority: NDCC 38-12-02 
Law Implemented: NDCC 38-12-02 

. 43-02-02-12. Permit required. A permit shall be required prior to 
commencement of operations for the exploration or evaluation of subsurface 
minerals. The state geologist may grant a permit for one year upon receipt of a 
permit application on a form provided by the commission, the furnishing of a bond 
as provided in section 43-02-02-11, and the payment of a fee of tweRty five ~ 
hundred dollars for each permit. 

1. A permit shall be required for each deep well not included in an 
approved mining plan, and the application for such permit shall be 
accompanied by a plat prepared by a qualified person showing the 
exact location and elevation of the well. 

2. A permit shall be required for each testhole drilling program exploring 
for subsurface minerals. The area to be explored shall be outlined on 
the application and the permit shall be valid only in the area so outlined. 

The state geologist may deny an application for permit if the drilling of a well or other 
exploration operation would violate correlative rights or would cause, or tend to 
cause, waste, damage to the environment, damage to mineral-bearing formations, 
or damage to nonmineral resources. The applicant may appeal the decision of the 
state geologist to the commission. 

History: Amended effective May 1. 2004. 
General Authority: NDCC 38-12-03 
Law Implemented: NDCC 38-12-03 
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CHAPTER 43-02-03 

43-02-03-05. Enforcement of laws, rules, and regulations dealing with 
conservation of oil and gas. The commission, its agents, representatives, and 
employees are charged with the duty and obligation of enforcing all rules and 
statutes of North Dakota relating to the conservation of oil and gas. However, 
it shall be the responsibility of all the owners or operators to obtain information 
pertaining to the regulation of oil and gas before operations have begun. 

The director may shut in. for no more than forty days. any well that is likely 
to cause a serious threat of pollution or injury to the public health or safety. 

History: Amended effective May 1. 2004. 
General Authority: NDCC 38-08-04 
Law Implemented: NDCC 38-08-04 

43-02-03-15. Bond and transfer of wells. 

1. Bond requirements. Prior to commencing drilling operations, any 
person who proposes to drill a well for oil, gas, or injection shall submit 
to the commission, and obtain its approval, a surety bond or cash 
bond ffl--8. An alternative form of security may be approved by the 
commission after notice and hearing, ceRditieRed as provided by law. 
The operator of such well shall be the principal on the bond covering 
the well. Each surety bond shall be executed by a responsible surety 
company authorized to transact business in North Dakota. 

2. Bond amounts and limitations. The bond shall be in the amount 
of fifteen thousand dollars when applicable to one well only. Wells 
drilled to a total depth of less than two thousand feet [609.6 meters] 
may be bonded in a lesser amount if approved by the director. When the 
principal on the bond is drilling or operating a number of wells within the 
state or proposes to do so, the principal may submit a bond conditioned 
as provided by law. A blanket bond covering ten wells or less shall be in 
the amount of fifty thousand dollars provided the bond shall be limited 
to no more than five of the following in aggregate and a blanket bond 
covering more than ten wells shall be in the amount of one hundred 
thousand dollars, provided the bond shall be limited to no more than 
ten of the following in aggregate: 

a. A well that is a dry hole and is not properly plugged; 

b. A well that is plugged and the site is not properly reclaimed; and 

c. A well that is abandoned pursuant to section 43-02-03-55 and is 
not properly plugged and the site is not properly reclaimed. 

If this aggregate of wells is reached, all well permits, for which drilling 
has not commenced, held by the principal of such bond are suspended. 
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No rights may be exercised under the permits until the aggregate of 
wells drops below the required limit, or the operator files the appropriate 
bond to cover the permits, at which time the rights given by the drilling 
permits are reinstated. A well with an approved temporary abandoned 
status shall have the same status as an oil, gas, or injection well. The 
commission may, after notice and hearing, require higher bond amounts 
than those referred to in this section. Such additional amounts for bonds 
must be related to the economic value of the well or wells and the 
expected cost of plugging and well site reclamation, as determined by 
the commission. The commission may refuse to accept a bond or to add 
wells to a blanket bond if the operator or surety company has failed in the 
past to comply with statutes, rules, or orders relating to the operation 
of wells; if a civil or administrative action brought by the commission 
is pending against the operator or surety company; or for other good 
cause. 

3. Unit bond requirements. Prior to commencing unit operations, the 
operator of any area under unitized management shall submit to the 
commission, and obtain its approval, a surety bond or cash bond ifl-8.:. 
An alternative form of security may be approved by the commission after 
notice and hearing, eeRditim'led as provided by law. The operator of the 
unit shall be the principal on the bond covering the unit. The amount of 
the bond shall be specified by the commission in the order approving the 
plan of unitization. Each surety bond shall be executed by a responsible 
surety company authorized to transact business in North Dakota. 

Prior to transfer of a unit to a new operator, the commission, after notice 
and hearing, may revise the bond amount for a unit, or in the case when 
the unit was not previously bonded, the commission may require a bond 
and set a bond amount for the unit. 

4. Bond terms. The beRd hereiR required Bonds shall be conditioned 
upon full compliance with North Dakota Century Code chapter 38-08, 
and all administrative rules and orders of the commission. It shall be 
a plugging bond, as well as a drilling bond, and is to endure up to and 
including approved plugging of all oil, gas, and injection wells as well as 
dry holes. Approved plugging shall also include practical reclamation 
of the well site and appurtenances thereto. If the principal does not 
satisfy the bond's conditions, then the surety shall satisfy the conditions 
or forfeit to the commission the face value of the bond. 

5. Transfer of wells under bond. Transfer of property does not release 
the bond. In case of transfer of property or other interest in the well and 
the principal desires to be released from the bond covering the well, 
such as producers, not ready for plugging, the principal should must 
proceed as follows: 
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a. The principal must notify the director, in writing, of all proposed 
transfers of wells at least thirty days before the closing date of the 
transfer. The director may, for good cause, waive this requirement. 

The principal shall submit to the commission a form 15 reciting that 
a certain well, or wells, describing each well by quarter-quarter, 
section, township, and range, is to be transferred to a certain 
transferee, naming such transferee, for the purpose of ownership 
or operation. The date of assignment or transfer must be stated 
and the form signed by a party duly authorized to sign on behalf 
of the principal. 

On said transfer form the transferee shall recite the following : "The 
transferee has read the foregoing statement and does accept such 
transfer and does accept the responsibility of such well under the 
transferee's one-well bond or, as the case may be, does accept 
the responsibility of such wells under the transferee's blanket bond, 
said bond being tendered to or on file with the commission." Such 
acceptance must likewise be signed by a party authorized to sign 
on behalf of the transferee and the transferee's surety. 

b. When the commission has passed upon the transfer and 
acceptance and accepted it under the transferee's bond, the 
transferor shall be released from the responsibility of plugging 
the well and site reclamation. If such wells include all the wells 
within the responsibility of the transferor's bond, such bond will 
be released by the commission upon written request. Such 
request must be signed by an officer of the transferor or a person 
authorized to sign for the transferor. The director may refuse to 
transfer any well from a bond if the well is in violation of a statute, 
rule, or order. 

c. The transferee (new operator) of any oil, gas, or injection well shall 
be responsible for the plugging and site reclamation of any such 
well. For that purpose the transferee shall submit a new bond or, 
in the case of a surety bond, produce the written consent of the 
surety of the original or prior bond that the latter's responsibility 
shall continue and attach to such well. Tnis sectieR snell apply to 
traRsfers ef BRY sucn wells made prier to tne effective date of tnis 
sectieR as well as thereafter. The original or prior bond shall not be 
released as to the plugging and reclamation responsibility of any 
such transferor until the transferee shall submit to the commission 
an acceptable bond to cover such well. All liability on bonds shall 
continue until the plugging and site reclamation of such wells is 
completed and approved. 

6. Treating plant bond. Prior to the commencement of operations, 
any person proposing to operate a treating plant must submit to the 
commission and obtain its approval-;- of a surety-;- bond or cash bond 
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conditioned. An alternative form of security may be approved by the 
commission after notice and hearing. as provided by law. The person 
responsible for the operation of the plant shall be the principal on the 
bond. Each surety bond shall be executed by a responsible surety 
company authorized to transact business in North Dakota. The amount 
of the bond must be as prescribed in section 43-02-03-51. It is to 
remain in force until the operations cease, all equipment is removed 
from the site, and the site and appurtenances thereto are reclaimed, 
or liability of the bond is transferred to another bond that provides the 
same degree of security. If the principal does not satisfy the bond's 
conditions, then the surety shall satisfy the conditions or forfeit to the 
commission the face value of the bond. 

7. Bond termination. The commission shall , in writing, advise the 
principal and any sureties on any bond as to whether the plugging and 
reclamation is approved. If approved, liability under such bond may be 
formally terminated upon receipt of a written request by the principal. 
The request must be signed by an officer of the principal or a person 
authorized to sign for the principal. 

8. Director's authority. The director is vested with the power to act for 
the commission as to all matters within this section. except reguests 
for alternative forms of security. which may only be approved by the 
commission. 

History: Amended effective April30, 1981; March 1, 1982; January 1, 1983; May 1, 
1990; May 1, 1992; May 1, 1994; July 1, 1996; December 1, 1996; September 1, 
2000; July 1, 2002: May 1. 2004. 
General Authority: NDCC 38-08-04 
Law Implemented: NDCC 38-08-04 

43-02-03-16.3. Recovery of a risk penalty. The following govern the 
recovery of the risk penalty ef pursuant to subsection 3 of North Dakota Century 
Code section 38-08-08 and subsection 3 of North Dakota Century Code section 
38-08-09.4: 

1. An owner may recover the risk penalty under the prov1s1ons of 
subsection 3 of North Dakota Century Code section 38-08-08, provided 
the owner gives, to the owner from whom the penalty is sought, a 
written invitation to participate in the risk and cost of drilling a well. 
including reentering a plugged and abandoned well. or the risk and 
cost of reentering an existing well to drill deeper or a horizontal lateral. 
If the nonparticipating owner's interest is not subject to a lease or other 
contract for development. an owner seeking to recover a risk penalty 
must also make a good-faith attempt to have the unleased owner 
execute a lease. 

r. a. The invitation to participate in drilling must contain the following: 
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a-: ill The location of the proposed or existing well and its proposed 
depth and objective zone. 

b:- .(21 An itemization of the estimated costs of drilling and 
completion. 

e:- .@l The approximate date upon which the well will be spudded or 
reentered. 

d:- @ The time within which the invitation must be accepted. At 
least thirty days should be given, for it is presumed that 
at least thirty days is needed to adequately consider and 
respond to an invitation. In unusual circumstances, however, 
the owner seeking the risk penalty may allow less than 
thirty days in which to respond to the invitation, but in no 
circumstances may less than fifteen days be allowed . 

.(ID Notice that the participating owners plan to impose a risk 
penalty and that the nonparticipating owner may object to the 
risk penalty by either responding in opposition to the petition 
for a risk penalty. or if no such petition has been filed. by filing 
an application or reguest for hearing with the commission. 

& b. A veliel eeeef)teRee ef the iRvitetieR An election to participate must 
be in writing. 

4:- c. An invitation to participate and an aeeef)teRee ef the iRvitetieR 
election to participate must be served personally, by mail requiring 
a signed receipt, by facsimile transmission followed within one 
business day by mailing, or by overnight courier or delivery service 
requiring a signed receipt. Failure to accept mail requiring a signed 
receipt constitutes service. 

5:- d. An election to participate is only binding upon an owner electing 
to participate if the well is spudded or reentry operations are 
commenced within ninety days after the date the owner extending 
the invitation to participate sets as the date upon which a response 
to the invitation is to be received. It also expires if the permit to drill 
or reenter expires without having been exercised. If an election to 
participate lapses, a risk penalty can only be collected if the owner 
seeking it again complies with the provisions of this section. 

6:- The right te a risk f)eRelty exf)ires if the evmer seel<iRg it elees Ret Sf)Uel 
the well withiR RiRety eleys after the elate set by the evmer as the elate 
Uf)eR ·.vhieh a resf)eRse te the iRvitetieR is te be reeei"t·eel. It else exf)ires 
if the f)ermit te elrill exf)ires witheut heviRg beeR exereiseel. 

2. An owner may recover the risk penalty under the provisions of 
subsection 3 of North Dakota Century Code section 38-08-09.4. 
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provided the owner gives. to the owner from whom the penalty is 
sought. a written invitation to participate in the unit expense. If the 
nonparticipating owner's interest is not subject to a lease or other 
contract for development. an owner seeking to recover a risk penalty 
must also make a good-faith attempt to have the unleased owner 
execute a lease. 

a. The invitation to participate in the unit expense must contain the 
following: 

ill A description of the proposed unit expense. including the 
location. objectives. and plan of operation . 

.(21 An itemization of the estimated costs. 

Ql The approximate date upon which the proposal will 
commence. 

~ The time within which the invitation must be accepted. At 
least thirty days should be given. for it is presumed that 
at least thirty days is needed to adequately consider and 
respond to an invitation. In unusual circumstances. however. 
the owner seeking the risk penalty may allow less than 
thirty days in which to respond to the invitation. but in no 
circumstances may less than fifteen days be allowed . 

.(ID Notice that the participating owners plan to impose a risk 
penalty and that the nonparticipating owner may object to the 
risk penalty by either responding in opposition to the petition 
for a risk penalty. or if no such petition has been filed. by filing 
an application or request for hearing with the commission. 

b. An election to participate must be in writing. 

c. An invitation to participate and an election to participate must be 
served personally. by mail requiring a signed receipt. by facsimile 
transmission followed within one business day by mailing. or by 
overnight courier or delivery service requiring a signed receipt. 
Failure to accept mail requiring a signed receipt constitutes service. 

d. An election to participate is only binding upon an owner electing 
to participate if the unit expense is commenced within ninety 
days after the date the owner extending the invitation request to 
participate sets as the date upon which a response to the request 
invitation is to be received. If an election to participate lapses. a 
risk penalty can only be collected if the owner seeking it again 
complies with the provisions of this section. 
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=!-: .3.:. Upon its own motion or the request of a party, the commission may 
include in a pooling order requirements relating to the invitation and 
election to participate, in which case the pooling order will control to the 
extent it is inconsistent with this section. 

History: Effective December 1, 1996: amended effective May 1. 2004. 
General Authority: NDCC 38-08-04 
Law Implemented: NDCC 38-08-04, 38-08-08 

43-02-03-21. Casing, tubing, and cementing requirements. All wells 
drilled for oil, natural gas, or injection shall be completed with strings of casing which 
shall be properly cemented at sufficient depths to adequately protect and isolate all 
formations containing water, oil, or gas or any combination of these; protect the pipe 
through salt sections encountered; and isolate the Daltota Lakota series uppermost 
sand of the Dakota group. 

Drilling of the surface hole shall be with freshwater-based drilling mud or 
other method approved by the director which will protect all freshwater-bearing 
strata. The surface casing shall consist of new or reconditioned pipe that has been 
previously tested to one thousand pounds per square inch [6900 kilopascals]. The 
surface casing shall be set and cemented at a point not less than fifty feet [15.24 
meters] below the base of the Fox Hills formation. Sufficient cement shall be used 
on surface casing to fill the annular space behind the casing to the bottom of the 
cellar, if any, or to the surface of the ground. All strings of surface casing shall 
stand cemented under pressure for at least twelve hours before drilling the plug or 
initiating tests. The term "under pressure" as used herein shall be complied with if 
one float valve is used or if pressure is otherwise held. Cementing shall be by the 
pump and plug method or other methods approved by the director. 

Surface casing strings must be allowed to stand under pressure until the tail 
cement has reached a compressive strength of at least five hundred pounds per 
square inch [3450 kilopascals]. All filler cements utilized must reach a compressive 
strength of at least two hundred fifty pounds per square inch [1725 kilopascals] 
within twenty-four hours and at least three hundred fifty pounds per square inch 
[2415 kilopascals] within seventy-two hours. All compressive strengths on surface 
casing cement shall be calculated at a temperature of eighty degrees Fahrenheit 
[26.67 degrees Celsius]. 

Production or intermediate casing strings shall consist of new or 
reconditioned pipe that has been previously tested to two thousand pounds 
per square inch [13800 kilopascals]. Such strings must be allowed to stand under 
pressure until the tail cement has reached a compressive strength of at least five 
hundred pounds per square inch [3450 kilopascals]. All filler cements utilized 
must reach a compressive strength of at least two hundred fifty pounds per square 
inch [1725 kilopascals] within twenty-four hours and at least five hundred pounds 
per square inch [3450 kilopascals] within seventy-two hours. All compressive 
strengths on production or intermediate casing cement shall be calculated at 
a temperature found in the Mowry formation using a gradient of 1.2 degrees 
Fahrenheit per one hundred feet [30.48 meters] of depth plus eighty degrees 
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Fahrenheit [26.67 degrees Celsius]. After cementing, the casing shall be tested 
by application of pump pressure of at least one thousand five hundred pounds per 
square inch [1 0350 kilopascals]. If, at the end of thirty minutes, this pressure has 
dropped one hundred fifty pounds per square inch [1035 kilopascals] or more, the 
casing shall be repaired. Thereafter, the casing shall again be tested in the same 
manner. Further work shall not proceed until a satisfactory test has been obtained. 
The casing in a horizontal well may be tested by use of a mechanical tool set near 
the casing shoe after the horizontal section has been drilled. 

All flowing wells must be equipped with tubing 8fld-a..._A tubing packer must 
also be utilized unless a waiver is obtained after demonstrating the casing will not be 
subjected to excessive pressure or corrosion. The packer must be set as near the 
producing interval as practicable, but in all cases must be above the perforations. 

History: Amended effective April 30, 1981 ; January 1, 1983; May 1, 1992; July 1, 
1996; January 1, 1997; September 1, 2000; July 1, 2002: May 1. 2004. 
General Authority: NDCC 38-08-04 
Law Implemented: NDCC 38-08-04 

43-02-03-22. Defective casing or cementing. In any well that appears 
to have defective casing or cementing, the operator shall report the defect to the 
director on a sundry notice (form 4) end snell. Prior to attempting remedial work 
on any casing. the operator must obtain approval from the director and proceed 
with diligence to conduct tests, as approved or required by the director, to properly 
evaluate the condition of the well bore and correct the defect. The director may 
allow the well bore condition to remain if correlative rights can be protected without 
endangering potable waters. The well shall be properly plugged if requested by the 
director. 

Any well with open perforations above a packer shall be considered to have 
defective casing. 

History: Amended effective January 1, 1983; May 1, 1992; September 1, 2000; 
July 1, 2002: May 1. 2004. · 
General Authority: NDCC 38-08-04 
Law Implemented: NDCC 38-08-04 

43-02-03-48.1. Central production facility- Commingling of production. 

1. The director shall have the authority to approve requests to consolidate 
production equipment at a central location. 

2. Commingling of production from two or more wells in a central 
production facility is prohibited unless approved by the director. There 
are two types of central production facilities in which production from 
two or more wells is commingled that may be approved by the director. 
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a. A central production facility in which all production going into the 
facility has common ownership {working interests, royalty interests, 
and overriding royalties). 

b. A central production facility in which production going into the 
facility has diverse ownership. 

3. The commingling of production in a central production facility from two or 
more wells having common ownership may be approved by the director 
provided the production from each well can be accurately determined 
at reasonable intervals. Commingling of production in a central 
production facility from two or more wells having diverse ownership 
may be approved by the director provided the production from each 
well is accurately metered prior to commingling . Commingling of 
production in a central production facility from two or more wells having 
diverse ownership that is not metered prior to commingling may only 
be approved by the commission after notice and hearing. 

a. Common ownership central production facility. The application for 
permission to commingle oil and gas in a central production facility 
with common ownership must be submitted on a sundry notice 
{form 4) and shall include the following: 

{1) A plat or map showing thereon the location of the central 
facility and the name, well file number, and location of each 
well and flow lines from each well that will produce into the 
facility. 

{2) A schematic drawing of the facility which diagrams the 
testing, treating, routing, and transferring of production. All 
pertinent items such as treaters, tanks, flow lines, valves, 
meters, recycle pumps, etc. , should be shown. 

{3) A current or most recent division order or title opinion sRov;ing 
tRe ownersRip of eacR well to be commingled. An affidavit 
executed by a person who has knowledge as to the state of 
title indicating ownership is common. 

{4) An explanation of the procedures or method to be used to 
determine, accurately, individual well production at periodic 
intervals. Such procedures or method shall be performed at 
least once every three months. 

A copy of all tests are to be filed with the director on form 11 
within thirty days after the tests are completed. 

b. Diverse ownership central production facility. The application for 
permission to commingle oil and gas in a central production facility 
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having diverse ownership must be submitted on a sundry notice 
(form 4) and shall include the following: 

(1) A plat or map showing thereon the location of the central 
facility and the name, well file number, and location of each 
well, and flow lines from each well that will produce into the 
facility. 

(2) A schematic drawing of the facility which diagrams the 
testing, treating, routing, and transferring of production. All 
pertinent items such as treaters, tanks, flow lines, valves, 
meters, recycle pumps, etc., should be shown. 

(3) The name of the manufacturer, size, and type of meters to be 
used. The meters must be proved at least once every three 
months and the results reported to the director within thirty 
days following the completion of the test. 

(4) An explanation of the procedures or method to be used to 
determine, accurately, individual well production at periodic 
intervals. Such procedures or method shall be performed 
monthly. 

A copy of all tests are to be filed with the director on form 11 
within thirty days after the tests are completed. 

4. Any changes to a previously approved central production facility must 
be reported on a sundry notice (form 4) and approved by the director. 

History: Effective May 1, 1992; amended effective September 1, 2000: May 1. 
2004. 
General Authority: NDCC 38-08-04 
Law Implemented: NDCC 38-08-04 

43-02-03-49. Oil spills, tanks production equipment, dikes, and seals. 
Storage of oil in underground or partially buried tanks or containers is prohibited. 
Oil may be stored in sutieee Surface oil tanks pro•tidiflg they are and production 
equipment must be devoid of leaks and in good condition. Unusable tanks and 
production equipment must be removed from the site or repaired and placed into 
service. within a reasonable time period. not to exceed one year. Dikes must be 
erected and maintained around oil tanks at any production facility built or rebuilt on 
or after July 1 , 2000. 

Dikes must be erected around oil tanks at any new production facility 
within thirty days after the well has been completed. Dikes must be erected 
and maintained around oil tanks at production facilities built prior to July 1, 
2000, when deemed necessary by the director. Dikes must be constructed 
of sufficiently impermeable material to provide emergency containment and of 
sufficient dimension to contain the total capacity of the largest tank plus one day's 
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fluid production. The required capacity of the dike may be lowered by the director 
if the necessity therefor can be demonstrated to the director's satisfaction. 

At no time shall oil be allowed to flow over or pool on the surface of the 
land or infiltrate the soil. Discharged oil must be properly removed and may not be 
allowed to remain standing within or outside of any diked areas. 

Numbered metal security seals shall be properly utilized on all oil access 
valves and access points to secure the tank or battery of tanks. 

History: Amended effective April 30, 1981; January 1, 1983; May 1, 1992; 
September 1, 2000; July 1, 2002: May 1. 2004. 
General Authority: N DCC 38-08-04 
Law Implemented: NDCC 38-08-04 

43-02-03-50. Tank cleaning permit. No tank bottom waste shall be 
removed from any tank used for the storage or sale of crude oil or a teAl< iA ·.vllicll 
crude oil accumulates without prior approval by the director. Verbal approval may 
be given. All teAl< bottom waste must be disposed of iA a FABAAer authorized by 
tile director BAd iA eccordeAce with ell applicable local, state, BAd federal laws BAd 
reguletioAs. Prior approval to remove tank bottom waste from tanks not used for 
the storage or sale of crude oil is not reguired. 

Within thirty days of eompletioA the removal of the tank bottom eleeAiAg 
waste of any tank used for the storage or sale of crude oil, the owner or operator 
shall submit a report (form 23) showing an accurate gauge of the contents of the 
tank and the amount of merchantable oil determinable from a representative sample 
of the tank bottom by the standard centrifugal test as prescribed by the American 
petroleum institute's code for measuring, sampling, and testing crude oil. 

Within thirty days of the removal of the tank bottom waste of any permanent 
tank not used for the storage or sale of crude oil. the owner or operator shall submit 
a sundry notice (form 4) detailing the cleaning operation. 

All tank bottom waste must be disposed of in a manner authorized by the 
director and in accordance with all applicable local. state. and federal laws and 
regulations. Nothing contained in this section shall apply to reclaiming of pipeline 
break oil or the treating of tank bottoms at a pipeline station, crude oil storage 
terminal, or refinery or to the treating by a gasoline plant operator of oil and other 
catchings collected in traps and drips in the gas gathering lines connected to 
gasoline plants and in scrubbers at such plants. 

History: Amended effective April 30, 1981; January 1, 1983; May 1, 1992; May 1, 
1994; September 1, 2000: May 1. 2004. 
General Authority: NDCC 38-08-04 
Law Implemented: NDCC 38-08-04 

43-02-03-53. Saltwater handling facilities. 
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1. All saltwater liquids or brines produced with oil and natural gas shall 
be processed, stored, and disposed of without pollution of freshwater 
supplies. At no time shall saltwater liquids or brines be allowed to flow 
over or pool on the surface of the land or infiltrate the soil. 

2. Underground disf)esal injection of saltwater liquids and brines shall be 
in accordance with chapter 43-02-05. 

3. Surface taftks facilities are 8ft acceptable facility provided that: 

a. They are devoid of leaks and constructed of materials resistant 
to the effects of produced saltwater liquids, brines, or chemicals 
that may be contained therein. The above materials requirement 
may be waived by the director for tanks presently in service and in 
good condition. Unusable tanks and injection eguipment must be 
removed from the site or repaired and placed into service. within a 
reasonable time period. not to exceed one year. 

b. Dikes must be erected and maintained around saltwater tanks at 
any saltwater handling facility built or rebuilt on or after July 1, 
2000. Dikes must be erected around saltwater tanks at any 
new facility within thirty days after the well has been completed. 
Dikes must be erected and maintained around saltwater tanks at 
saltwater handling facilities built prior to July 1, 2000, when deemed 
necessary by the director. Dikes must be constructed of sufficiently 
impermeable material to provide emergency containment and of 
sufficient dimension to contain the total capacity of the largest tank 
plus one day's fluid production. The required capacity of the dike 
may be lowered by the director if the necessity therefor can be 
demonstrated to the director's satisfaction. Discharged saltwater 
liquids or brines must be properly removed and may not be allowed 
to remain standing within or outside of any diked areas. 

4. The operator shall take steps to minimize the amount of solids stored 
at the facility. 

History: Amended effective April 30, 1981; January 1, 1983; May 1, 1992; 
September 1, 2000; July 1, 2002: May 1. 2004. 
General Authority: NDCC 38-08-04 
Law Implemented: NDCC 38-08-04 

43-02-03-60.1. Valuation of flared gas. The value of gas flared from an 
oil well in violation of North Dakota Century Code section 38-08-06.4 mttSt .shall. be 
deemed ninety five cents per theusand cubic feet [28.32 cubic meters] (MGF). This 
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valuation ·.viii be periodically reviewed by tRe industrial commission determined by 
the commission after notice and hearing. 

History: Effective October 1, 1990; amended effective May 1, 1992; May 1, 1994~ 
May 1. 2004. 
General Authority: NDCC 38-08-04 
Law Implemented: NDCC 38-08-06.4 

43-02-03-88.1. Special procedures for pooling, flaring exemption, 
underground injection, commingling, converting mineral wells to freshwater 
wells, and central tank battery or central production facilities applications. 

1. Applications for pooling under North Dakota Century Code section 
38-08-08, for a flaring exemption under North Dakota Century Code 
section 38-08-06.4 and section 43-02-03-60.2, for underground 
injection under chapter 43-02-05, for commingling in one well bore the 
fluids from two or more pools under section 43-02-03-42, for converting 
a mineral well to a freshwater well under section 43-02-03-35, and 
for establishing central tank batteries or central production facilities 
under section 43-02-03-48.1 , must be accompanied by an affidavit 
signed by the applicant or the applicant's representative. The affidavit 
application must contain or refer to attachments that contain all the 
information required by law as well as aH the information the applicant 
wants the commission to consider in deciding whether to grant the 
application. The affidavit application must designate an employee or 
representative of the applicant to whom the commission can direct 
inquiries regarding the application. Two copies of tRe application and 
affidavit and any accompanying materials must be submitted, unless 
tRe director consents to fewer copies. 

2. The applications referred to in subsection 1 will be advertised and 
scheduled for hearing as are all other applications received by the 
commission. The applicant, however, unless required by the director, 
need not appear at the hearing scheduled to consider the application ... 
although additional evidence may be submitted prior to the hearing. 
TRe affida·tit referred to in subsection 1 will be made an exRibit in tRe 
case unless tRe applicant fails to appear at tRe Rearing after reejuested 
to do so by tRe director. Any interested party may appear at the hearing 
to oppose or comment on the application. Any interested party may 
also submit written comments on or objections to the application prior 
to the hearing date. Such submissions wHf may be part of the record 
in the case. 

3. The director is authorized, on behalf of the commission, to grant or deny 
the applications referred to in subsection 1. 

4. In any proceeding under this section, the applicant, at the hearing, may 
supplement the affidavit reejuired in subsection 1 record by offering 
testimony and exhibits in support of the application. 
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5. In the event the applicant is not required by the director to appear at the 
hearing and an interested party does appear to oppose the application 
or submits a written objection to the application, the hearing officer 
shall continue the hearing to a later date, keep the record open for the 
submission of additional evidence, or take any other action necessary 
to ensure that the applicant, who does not appear at the hearing as the 
result of subsection 2, is accorded due process. 

History: Effective May 1, 1992; amended effective May 1, 1994: May 1, 2004. 
General Authority: NDCC 38-08-04, 38-08-11 
Law Implemented: NDCC 38-08-04, 38-08-08 

43-02-03-88.2. Hearing participants by telephone. In any hearing, the 
commission may, at its option, allow telephonic communication of witnesses and 
interested parties. The procedure shall be as follows: 

1. Telephonic communication of an applicant's witness will only be 
considered if a written request is made at the tiffie the applieatiefl is 
filed ·.vith the eoffiffiissiefl least two business days prior to the hearing 
date. 

2. Telephonic communication of an interested party will only be considered 
if said party notifies the applicant and the commission in writing at least 
three business days prior to the hearing date. Such notice shall include 
the subject hearing, the name and telephone number of the paftieipaflt 
interested party, and the name and telephone number of the applieaflt's 
interested party's attorney or representative that will be present at the 
hearing. 

3. In the event an objection to any party's telephonic communication is 
received, the examiner may disallow such communication by telephone 
and may reschedule for an in-person hearing. The commission will 
notify all parties whether or not the request to participate by telephone 
is granted or denied. 

4. All parties participating by telephone shall have an attorney or 
representative present at the hearing who shall be responsible 
for actually calling said party once the case is called for hearing, 
for providing the commission at the time of the hearing with any 
documentary evidence requested to be included in the record, and for 
any other matters necessary for the party to participate by telephone. 

5. All parties participating by telephone shall file an affidavit verifying the 
identity of such party. The record of such telephonic communication 
shall not be considered evidence in the case unless said affidavit 
is received by the examiner prior to an order being issued by the 
commission. The commission shall provide a form affidavit. The 
commission has the discretion to refuse to consider all or any part of 
the information received from any party participating by telephone. 
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6. For all hearings allowing communication by telephone, the commission 
shall provide a hearing·rdom equipped with a speaker telephone. 

7. The cost of telephonic communication shall be paid by the party 
requesting its use. 

History: Effective July 1, 2002: amended effective May 1. 2004. 
General Authority: NDCC 38-08-11 
Law Implemented: NDCC 28-32-11 
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CHAPTER 43-02-05 

43-02-05-04. Permit requirements. 

1. No underground injection may be conducted without obtaining a 
permit from the industrial commission after notice and hearing. Aft 
application for a permit for underground injeetion shall be submitted to 
the commission at least thirty days prior to the hearing. The application 
shall be on a form 14 provided by the commission and shall include at 
least the following information: 

a. The name and address of the operator of the injection well. 

b. The surface and bottom hole location. 

c. Appropriate geological data on the injection zone and the 
confining zones including geologic names, lithologic descriptions, 
thicknesses, and depths. 

d. The estimated bottom hole fracture pressure of the top confining 
zone. 

e. Average and maximum daily rate of fluids to be injected. 

f. Average and maximum reguested surface injection pressure. 

g. Geologic name and depth to base of aH the lowermost underground 
sources of drinking water which may be affected by the injection. 

h. Existing or proposed casing, tubing, and packer data. 

i. A plat depicting the area of review, (one fourth mile one-guarter 
mile [402.34 meters] radius) and detailing the location, well 
name, and operator of all wells in the area of review. The plat 
should include all injection wells, producing wells, plugged wells, 
abandoned wells, drilling wells, dry holes, and water wells. The 
plat should also depict faults, if known or suspected. 

j. A tabulation of data ofl all ·wells of public record withifl the area 
of revie't'l that penetrated the proposed ifljeetion zone. Include 
the foiiO'It'iflg data: locatiofl, date drilled, total depth, ·well type, 
coflstruetiofl, record of plugging or completion, and afly additional 
iflformatiofl the commission may require. 

It The need for corrective action on wells penetrating the injection 
zone in the area of review. 

f:. k. Proposed injection program. 
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Hr. !.. Quantitative analysis from a state-certified laboratory of freshwater 
from the two nearest freshwater wells within a one mile 
[1.61 kilometers] radius. Location of the wells by guarter-guarter. 
section. township. and range must also be submitted. This 
requirement may be waived by the director in certain instances. 

tr. m. Quantitative analysis from a state-certified laboratory of a 
representative sample of water to be injected. A compatibility 
analysis with the receiving formation may also be required. 

tr. n. List identifying all source wells or sources of injectate. 

1T. o. A legal description of the land ownership within the area of review. 

tt- Q... An affidavit of mailing certifying that all landowners within the area 
of review have been notified of the proposed injection well. If the 
proposed injection well is within an area permit authorized by a 
commission order, the notice shall inform the landowners within the 
area of review that comments or objections may be submitted to the 
commission within thirty days. If the proposed injection well is not 
within an area permit authorized by a commission order, the notice 
shall inform the landowners within the area of review that a hearing 
will be held at which comments or objections may be directed to 
the commission. A copy of the letter sent to each landowner must 
be attached to the affidavit. 

r. !1:. All logging and testing data on the well which has not been 
previously submitted. 

S: L. Schematic drawings of the injection system, including current 
well bore construction and proposed well bore and surface facility 
construction. 

t:- s. Sundry notice detailing the proposed procedure. 

2. Permits may contain such terms and conditions as the commission 
deems necessary. 

3. Any permit issued under this section may be revoked by the commission 
after notice and hearing if the permittee fails to comply with the terms 
and conditions of the permit or any applicable rule or statute. 

4. Before a permit for underground injection will be issued, the applicant 
must satisfy the commission that the proposed injection well will not 
endanger any underground source of drinking water. 

5. No person shall commence construction of an underground injection 
well until the commission has issued a permit for the well. 
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6. Permits are transferable only with approval of the commission. 

7. Permits may be modified by the commission. 

8. Before a permit for underground injection v.·m be issued injection 
commences in an underground injection well, the applicant must 
complete any needed corrective action on wells penetrating the 
injection zone in the area of review. 

9. All injection wells permitted before November 1 , 1982, shall be deemed 
to have a permit for purposes of this section; however, all such prior 
permitted wells are subject to all other requirements of this chapter. 

10. A permit shall automatically expire one year after the date it was issued, 
unless operations have commenced to complete the well as an injection 
well. 

11. If the permitted injection zone is plugged and abandoned. the permit 
shall expire and be of no further force and effect. 

History: Effective November 1, 1982; amended effective May 1, 1992; May 1 , 
1994; July 1 , 1996: May 1. 2004. 
General Authority: NDCC 38-08-04(2) 
Law Implemented: NDCC 38-08-04(2) 

43-02-05-06. Construction requirements. 

1. All injection wells shall be cased and cemented to prevent movement 
of fluids into or between underground sources of drinking water. The 
casing and cement used in construction of each new injection well 
shall be designed for the life expectancy of the well. In determining 
and specifying casing and cementing requirements, all of the following 
factors shall be considered: 

a. Depth to the injection zone. 

b. Depth to the bottom of all underground sources of drinking water. 

c. Estimated maximum and average injection pressures. 

d. Fluid pressure. 

e. Estimated fracture pressure. 

f. Physical and chemical characteristics of the injection zone. 

2. Appropriate logs and other tests shall be conducted during the drilling 
and construction of injection wells. Any well drilled or converted to an 
injection well shall have a log run from which the quality of the cement 
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bond can be determined. Cement bond logs shall contain at least the 
following elements: a gamma ray curve; a casing collar locator curve; 
a transit time curve; an amplitude curve; and a variable density curve. 
A descriptive report interpreting the results of these logs and tests shall 
be prepared by a qualified log analyst and submitted to the commission 
if deemed necessary by the director. 

3. All injection wells must be equipped with tubing and packer set at a 
depth approved by the director. 

History: Effective November 1, 1982; amended effective May 1, 1992; July 1, 
1996: May 1. 2004. 
General Authority: NDCC 38-08-04(2) 
Law Implemented: NDCC 38-08-04(2) 

43-02-05-07. Mechanical integrity. 

1. Prior to commencing operations, the operator of a new injection well 
must demonstrate the mechanical integrity of the well. All existing 
injection wells must demonstrate continual mechanical integrity and be 
tested at least once every five years. An injection well has mechanical 
integrity if: 

a. There is no significant leak in the casing, tubing, or packer; and 

b. There is no significant fluid movement into an underground source 
of drinking water or an unauthorized zone through vertical channels 
adjacent to the injection bore. 

2. One of the following methods must be used to evaluate the absence of 
significant leaks: 

a. Pressure test with liquid or gas. 

b. Monitoring of positive annulus pressure following a valid pressure 
test. 

c. Recoros of moRitoriRg sho'tviRg the abseRce of sigRificaRt chaRges 
in the relationship bettveen injection pressure aRd injection flow 
f'8te:- Radioactive tracer survey. 

6:- Spinner survey. 

e:- Radioactive tracer survey. 

3. One of the following methods must be used to establish the absence of 
significant fluid movement: 
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a. WeH A log from which cement can be determined or well records 
demonstrating the presence of adequate cement to prevent such 
migration. 

b. Tl=te results ef a Radioactive tracer survey. temperature lQg,_ or 
noise log. 

History: Effective November 1, 1982; amended effective May 1, 1990; July 1, 
1996: May 1. 2004. 
General Authority: NDCC 38-08-04(2) 
Law Implemented: NDCC 38-08-04(2) 

43-02-05-12. Reporting and monitoring requirements. 

1. The operator of an injection well shall meter or use an approved method 
to keep records and shall report monthly to the industrial commission, 
oil and gas division, the volume and nature, i.e., produced water, 
makeup water, etc. , of the fluid injected, the injection pressure, and 
such other information as the commission may require. The operator of 
each injection well shall, on or before the fifth day of the second month 
succeeding the month in which the well is capable of injection, file with 
the director a sworn statement showing the amount of injection by each 
well upon forms furnished therefor, or approved computer sheets. The 
operator shall retain all records required by the industrial commission 
for at least five six years. 

2. Immediately upon the commencement or recommencement of injection, 
the operator shall notify the oil and gas division of the injection date. 

3. The operator shall place accurate gauges on the tubing and the 
tubing-casing annulus. Accurate gauges shall also be placed on any 
other annuluses deemed necessary by the director. 

4. The operator of an injection well shall keep the well and injection 
system under continuing surveillance and conduct such monitoring and 
sampling as the commission may require. 

5. The operator of an injection well shall report any noncompliance with 
regulations or permit conditions to the director orally within twenty-four 
hours followed by a written explanation within five days. The operator 
shall cease injection operations if so directed by the director. 

6. Within ten days after the discontinuance of injection operations, the 
operator shall notify the oil and gas division of the date of such 
discontinuance and the reason therefor. 

7. Upon the completion or recompletion of an injection well or the 
completion of any remedial work or attempted remedial work such as 
plugging back, deepening, acidizing, shooting, formation fracturing, 
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squeezing operations, setting liner, perforating, reperforating , tubing 
repairs , packer repairs, casing repairs, or other similar operations not 
specifically covered herein, a report on the operation shall be filed on 
a form 4 sundry notice with the director within thirty days. The report 
shall present a detailed account of all work done, including the reason 
for the work, the date of such work, the shots per foot and size and 
depth of perforations, the quantity of sand, crude, chemical , or other 
materials employed in the operation, the size and type of tubing, the 
type and location of packer, the result of the packer pressure test, and 
any other pertinent information or operations which affect the status of 
the well and are not specifically covered herein. 

History: Effective November 1, 1982; amended effective May 1, 1992; May 1, 
1994; July 1, 1996: May 1. 2004. 
General Authority: NDCC 38-08-04(2) 
Law Implemented: NDCC 38-08-04(2) 

43-02-05-14. Area permits. 

1. The commission. after notice and hearing. may issue a an area permit 
Ofl afl area basis, rat.,er t.,afl for eae., well ifldividually, provided t.,at 
t.,e permit is for providing for the permitting of individual injection wells 
if the proposed injection wells are: 

a. Described afld idefltified by loeatiofl ifl permit applieatiofls, if t.,ey 
are existiflQ wells; 

b:- Within the same weH field, facility site, reservoir, project, or similar 
unit in the same state; 

e:- b. Of similar construction; 

6:- c. Of the same class; and 

e:- d. Operated by a single owner or operator. 

2. Area permits An area permit application shall speeify include at least 
the following information: 

a. The area wit.,ifl w.,ie., ufldergroufld ifljeetiofls are aut.,ori:ced; afld 
name and address of the operator. 

b. T.,e re~uiremeflts for eoflstruetiofl, moflitoriflg, reportiflg , operatiofl , 
afld pluggiflQ for all wells aut.,ori:ced by t.,e permit. A plat depicting 
the area of review (one-guarter mile [402.34 meters] radius) and 
detailing the location. well name. and operator of all wells in the 
area of review. The plat should include all injection wells. producing 
wells. plugged wells. abandoned wells. drilling wells. dry holes. 
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and water wells. The plat should also depict faults if known or 
suspected. 

c. Appropriate geological data on the injection zone and the 
confining zones. including geologic names. lithologic descriptions. 
thicknesses. and depths. 

d. Estimated fracture pressure of the top confining zone. 

e. Estimated maximum injection pressure. 

i. Geologic name and depth to base of the lowermost underground 
source· of drinking water which may be affected by the injection. 

9... Proposed injection program. 

h. List identifying all source wells or sources of injectate. 

i.:. Quantitative analysis from a state-certified laboratory of a 
representative sample of water to be injected. A compatibility 
analysis with the receiving formation may also be required. 

1 Legal description of the land ownership within and one-quarter mile 
[402.34 meters] adjacent to the proposed area permit. 

k. Affidavit of mailing certifying that all landowners have been notified. 

L. Representative example of landowner letter sent. 

m. Schematic of the proposed injection system. 

n. Schematic drawing of a typical proposed injection well bore 
construction. 

3. =FRe An area permit may authoriz:e authorizes the permittee director to 
construct and operate new• approve individual injection wells well permit 
applications within the permit permitted area provided. The application 
shall be on a form 14 provided by the commission and shall include at 
least the following information: 

a. The permittee notifies the director when and vthere the nevt' well 
has been or will be located name and address of the operator of 
the injection well. 

b. The additional ·Nell meets the area permit criteria surface and 
bottom hole location. 
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c. Tl=le cumulative effects of drilliAg sAd operatioA of additioAal 
iAjectioA wells are acceptable to tl=le director. Average and 
maximum daily rate of fluids to be injected. 

d. Existing or proposed casing. tu~ing. and packer data. 

e. Plat depicting the area permit and one-guarter mile [402.34 meters] 
adjacent detailing the location of all anticipated injection wells and 
all current producing wells. plugged wells. abandoned wells. drilling 
wells. dry holes. and water wells. The plat should also depict faults 
if known or suspected. 

L. The need for corrective action on wells penetrating the injection 
zone in the area of review. 

g.. Location of the two nearest freshwater wells by guarter-guarter. 
section. township. and range within a one-mile [1.61 kilometers] 
radius and the dates sampled. A guantitative analysis from a 
state-certified laboratory of the samples must be submitted with 
the application or within thirty days of sampling. This reguirement 
may be waived by the director in certain instances. 

h. All logging and testing data on the well which has not been 
previously submitted. 

L. Schematic drawings of the current well bore construction and 
proposed well bore and surface facility construction. 

1. Sundry notice detailing the proposed procedure. 

4. The director is authorized to approve individual injection well permit 
applications within an area permit provided: 

a. The additional well meets the area permit criteria. 

b. The cumulative effects of drilling and operating additional injection 
wells are acceptable to the director. 

5. If the director determines that any additional well does not meet the area 
permit requirements, the director may modify or terminate the permit or 
take enforcement action. 

5:- 6. If the director determines the cumulative effects are unacceptable, the 
permit may be modified. 

7. Area and individual injection well permits may contain such terms and 
conditions as the commission deems necessary. 
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8. Any permit issued under this section may be revoked by the commission 
after notice and hearing if the permittee fails to comply with the terms 
and conditions of the permit or any applicable rule or statute. 

9. Before a permit for underground injection will be issued. the applicant 
must satisfy the commission that the proposed injection well will not 
endanger any underground source of drinking water. 

JJl. No person shall commence construction of an underground injection 
well until the commission has issued a permit for the well. 

11 . Area and individual injection well permits are transferable only with 
approval of the commission. 

12. Individual injection well permits may be modified by the commission. 

13. Before injection commences in an underground injection well. the 
applicant must complete any needed corrective action on wells 
penetrating the injection zone in the area of review. 

14. Individual injection well permits shall automatically expire one year after 
the date issued. unless operations have commenced to complete the 
well as an injection well. 

15. If the permitted injection zone js plugged and abandoned. the permit 
shall expire and be of no further force and effect. 

History: Effective November 1, 1982; amended effective May 1, 1992: May 1 . 
2004. 
General Authority: NDCC 38-08-04(2) 
Law Implemented: NDCC 38-08-04{2) 
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CHAPTER 43-02-07 

43-02-07-08. Bond. Before any person receives a permit to drill , bore, 
excavate, or construct a geothermal energy extraction facility, the person shall 
submit to the commission and obtain its approval of a surety bond, on a form or cash 
bond. An alternate form of security may be approved by the commission after notice 
and hearing, conditioned as provided by law. At the discretion ofthe state geologist, 
an installation or facility bond may be required for the substantial modification of a 
geothermal energy extraction facility in existence prior to December 1, 1992. The 
state geologist has the discretion to waive the requirement for a facility bond if the 
applicant is an instrumentality of the state. Each such bond must be executed by 
a responsible surety company authorized to transact business in this state. 

The amount and type of the bond is as follows: 

1. Shallow-well and horizontal-loop facilities. 

a. The state geologist has the discretion to require a facility surety 
bond in the amount of fifteen thousand dollars for any shallow-well 
or horizontal-loop facility that, for any reason, constitutes a special 
threat to important ground water resources or the environment, or 
otherwise poses a significant public health hazard. 

b. An installation surety bond in the amount of ten thousand dollars 
is required of installers of all shallow-well and horizontal-loop 
facilities. This is a blanket bond and must cover all permits 
for shallow-well and horizontal-loop facilities issued in one year 
commencing on the date the first permit covered by the bond is 
issued. Alternately, at the discretion of the state geologist, an 
installation surety bond in the amount of one hundred dollars for 
each well (loop) installed per year may be submitted. 

c. In lieu of the installation surety bond in subdivision b, tt:le state 
geologist has tt:le discretion to aeeept a east:! bond of two tt:lousand 
five t:lundred dollars for tt:le installation of up to twenty loops per 
year for shallow well closed loop facilities. 

d:- The geothermal system installer must comply with North Dakota 
Century Code chapter 38-19 and all rules and orders of the 
commission as a condition of the installer's bond. Any violation of 
either North Dakota Century Code chapter 38-19 or the rules or 
orders of the commission makes the installer liable under the bond 
and the bond shall be subject to immediate forfeiture. The installer 
remains liable under the installation bond until construction of the 
geothermal energy extraction facility has been completed and the 
work has been approved by the state geologist. At the discretion 
of the state geologist, the installer's liability under the bond may 
be terminated at an earlier date when it can be demonstrated 
that only minor interior work remains to be completed and when 
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completion of this work is subject to inordinate delays beyond the 
control of the geothermal system installer. 

2. Deep-well facilities. A facility bond is required for all deep-well 
facilities. The amount of the facility bond must be a five thousand 
dollar bond for a deep-well facility with one supply well. The bond must 
increase in five thousand dollar increments for each additional supply 
well and each injection well. 

The owner of a geothermal energy extraction facility is responsible for 
obtaining the facility bond in subdivision a of subsection 1 and subsection 2. 

The owner of the geothermal energy extraction facility who is required 
to obtain a facility surety bond under either subdivision a of subsection 1 or 
subsection 2 must comply with North Dakota Century Code chapter 38-19 and 
all rules and orders of the commission as a condition of the owner's bond. Any 
violation of either North Dakota Century Code chapter 38-19 or the rules or orders 
of the commission makes the owner liable under the facility surety bond, and the 
bond shall be subject to immediate forfeiture. The owner of the geothermal energy 
extraction facility remains liable under the bond until either of the following occurs: 
(1) the wells or loop systems have been satisfactorily plugged as provided in this 
chapter, the sites disturbed by any method of production of geothermal energy 
have been reclaimed in a manner approved by the state geologist, and all logs, 
plugging records, and other pertinent data required by statute or rules and orders 
of the commission are filed and approved; or (2) the liability on the bond has been 
transferred to another bond and such transfer approved by the commission. 

The commission shall advise the surety and the principal when liability on a 
surety bond is terminated. 

The state geologist is authorized to act for the commission as to all matters 
within this section. 

History: Effective March 1, 1984; amended effective October 1, 1990; 
December 1, 1992; April 1 , 1994; May 1 , 1994: May 1. 2004. 
General Authority: NDCC 38-19-03 
Law Implemented: NDCC 38-19-03 
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CHAPTER 43-02-08 

43-02-08-01. Definitions. The terms used throughout this chapter have the 
same meaning as in chapter 43-02-03 and North Dakota Century Code chapters 
38-08 and 57-51 .1 , except: 

1. "Commercial quantities" means production exceeding in value current 
operating costs. 

2. "Condensate recovered in nonassociated production" means a liquid 
hydrocarbon recovered from a well classified as a gas well by the 
commission. 

3. "Maximum efficient rate" means the maximum economic rate of 
production of oil which can be sustained under prudent operations, 
using sound engineering practices, without loss of ultimate recovery. 

4. "Operator" means any person who owns a fee interest or an interest in 
an oil and gas leasehold, and has the right to produce oil therefrom. 

5. "Qualifying period" means any preceding consecutive twelve-month 
period beginning after December 31, 1972, that the qualified maximum 
total production from a property did not exceed the production levels 
as specified in subsection 2 of section 43-02-08-03. 

6. "Well depth"~ 

a. For a vertical or directional well means the lowest measured 
depth ef the mid~eiRt betweeR the highest aRd levtest ~erferatieRs 
(measured in feet from greuRd level the kelly bushing) producing 
from the pool during the qualifying period. In the event there is 
more than one vertical or directional well on a property producing 
from the same pool during the qualifying period, "well depth" 
means the average tieptft of the mid~eiRts betweeR the highest 
BRd lowest ~erferatioRs lowest measured depths producing from 
the pool of all vertical and directional wells in the property. 

b. For a horizontal well means the measured depth of the terminus 
of the horizontal lateral (measured in feet from the kelly bushing) 
producing from the pool during the qualifying period. In the event 
there is more than one horizontal well on a property producing from 
the same pool during the qualifying period. "well depth" means the 
average measured depth of the termini of the horizontal laterals 
producing from the pool of all of the horizontal wells on the property. 

History: Effective August 1, 1986; amended effective September 1, 1987; May 1, 
1994: May 1. 2004. 
General Authority: NDCC 38-08-04(5) 
Law Implemented: NDCC 38-08-04(4), 57-51.1-01 
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43-02-08-02.1. Property determination. For purposes of this chapter, 
property will be determined by reference to the geographical boundaries of the 
right to produce crude oil as such right existed on January 1, 1972, provided such 
right was in production in commercial quantities on that date. If such right was 
not in production in commercial quantities on January 1, 1972, the determination 
of property will be made by reference to the geographical boundaries of the right 
to produce crude oil when crude oil is first produced thereafter in commercial 
quantities. For purposes of determining what constitutes a property, the director 
shall recognize as separate properties the following: 

1. A unit, where the unit is the aggregation of separate interests into a 
single right to produce. For the purposes of property determination, 
a unit means the total geographical area incorporated in a unitization 
agreement approved by order of the commission. In cases where a 
property has been unitized, portions of the property outside the unit 
boundary are separate properties. 

2. Separate and distinct reservoirs, as defined by orders of the 
commission. 

3. Noncontiguous tracts. (Tracts abutting solely at a corner are considered 
noncontiguous tracts.) 

4. A single well, or any portion of a property which has been developed 
and produced separately. Any well or portion of a property previously 
qualified as a stripper well property may not be redesignated to be 
included in another property unless approved by the commission 
after notice and hearing or unless such property lies within a unitized 
common source of supply. 

History: Effective September 1, 1987; amended effective May 1, 1992: May 1. 
2004. 
General Authority: NDCC 38-08-04(5) 
Law Implemented: NDCC 38-08-04(4), 57-51.1-01 

43-02-08-03. Director shall determine stripper well property status. 

1. Upon receipt of an application for stripper well property determination, 
the director shall review the application, information, or comments 
submitted by any interested person and all relevant information 
contained in the books, files , and records of the commission. 

2. Stripper well property status will be determined on the basis of the 
qualified maximum total production of oil from the property. In order 
to qualify production from a property as maximum total production, 
each oil-producing well on the property must have been maintained at 
the maximum efficient rate of production throughout the twelve-month 
qualifying period. A property meets the requirements of a stripper 
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well property if the qualified maximum total production of oil from the 
property excluding condensate did not exceed the following : 

a. Production from a well with a well depth of six thousand feet [1828.8 
meters] or less did not exceed an average of ten barrels per day; 

b. Production from a well with a well depth of more than six thousand 
feet [1828.8 meters] but not more than ten thousand feet [3048.0 
meters] did not exceed an average of fifteen barrels per day; or 

c. Production from a well with a well depth of more than ten thousand 
feet [3048.0 meters] did not exceed an average of thirty barrels per 
day. 

3. Within thirty days of the receipt of a complete application for stripper 
well property status, or a reasonable time thereafter, the director shall 
either grant or deny the application. The application must be submitted 
to the commission ·within twehte months after the end of the stripper well 
property's qualification period. 

4. If an application for stripper well property status is denied, the director 
shall enter a written determination denying the application and specify 
the basis for the denial. If an application for stripper well property status 
is granted, the director shall enter a written determination granting the 
application. A copy of the determination either granting or denying the 
application must be forwarded by the director by mail to the applicant 
and all other persons submitting \'t'ritten comments. It is the obligation 
of the applicant to notify and advise the state tax commissioner, all 
other operators in the property, and the purchaser of the crude oil of 
the determination of the director. 

History: Effective August 1, 1986; amended effective September 1, 1987; May 1, 
1992; July 1, 1996: May 1. 2004. 
General Authority: NDCC 38-08-04(5) 
Law Implemented: NDCC 38-08-04(4), 57-51.1-01 
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CHAPTER 43-02-09 

43-02-09-02. Exemption from taxes. Production from a well with an 
average daily production of no more than fifty barrels of oil during the latest six 
calendar months of continuous production, upon which a workover project has 
been performed, is exempt from taxes imposed pursuant to North Dakota Century 
Code chapter 57-51.1 for twelve months beginning with the first day of the third 
calendar month after the completion of a workover project if: 

1. The commission has received a notice of intention to begin a workover 
project in accordance with section 43-02-09-03. 

2. A workover project is performed on the well. 

3. The cost of the workover project exceeds sixty-five thousand dollars, or 
if the average daily production is increased at least fifty percent during 
the first two months after completion of the workover project, based 
upon a comparison to the average daily production for the latest six 
calendar months of continuous production prior to the filing of the notice 
of intention to begin a workover project. 

For the exemption from the oil extraction tax for workover projects pursuant to North 
Dakota Century Code section 57-51.1-03, the reentry of a plugged and abandoned 
well is a workover project provided the cost of the operation exceeds sixty-five 
thousand dollars. The applicatiofl must be submitted to the commissiofl withifl 
tv;elve moflths after the completiofl of the worlcover project. 

History: Effective May 1, 1990; amended effective May 1, 1994; July 1, 1996; 
May 1. 2004. 
General Authority: NDCC 57-51.1-03 
Law Implemented: NDCC 57-51.1-03 
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CHAPTER 43-02-11 

43-02-11-01. Definitions. The terms used throughout this chapter have the 
same meaning as in chapter 43-02-03 and North Dakota Century Code chapters 
chapter 38-08 and 57 51.1, except:-

+. "Horizontal reentry well" means a well that was initially drilled and 
completed as a vertical well which is reentered and recompleted as a 
t=lorizontal ·well after Marct=l 31, 1995. A t=lorizontal reentry vtell includes 
a vertical well classified by tt=le industrial commission as a dry t=lole 
wt=lict=l is reentered and recompleted as a horizontal well after March 31 , 
4995:- horizontal reentry well. 

2:- "Horizontal well" means a well 'tvitt=l a horizontal displacement of the well 
bore drilled at an angle of at least eighty degrees witt=lin the productive 
formation of at least tt=lree t=lundred feet [91.44 meters]. horizontal well. 

& "New well" means a well tt=lat was spudded and completed after April 27, 
4987-; new well. shallow gas. shallow gas zone. and 

+. "Two year inaeti·i·e well" means a well as defined under Nortt=l Dakota 
Century Code section 57 51.1 01. A well that has never produced oil , a 
dry hole, and a plugged and abandoned well are eligible for status as a 
tvto year inactive well two-year inactive well shall be as defined under 
North Dakota Century Code chapter 57-51 .1. 

History: Effective July 1, 1996; amended effective July 1, 2002; May 1, 2004. 
General Authority: NDCC 38-08-04 
Law Implemented: NDCC 38-08-04, 57-51-01.57-51.1-03 

43-02-11-02.1. Application to certify as a shallow gas well. Any 
operator desiring to certify a shallow gas well for purposes of eligibility for the tax 
incentive provided in North Dakota Century Code chapter 57-51 shall submit to 
the director an application for certification of the well. The operator has the burden 
of establishing entitlement to certification and shall submit all data necessary to 
enable the commission to determine whether the well gualifies and is entitled to 
the tax exemption provided in North Dakota Century Code section 57-51-02.4. 

History: Effective May 1. 2004. 
General Authority: NDCC 38-08-04 
Law Implemented: NDCC 38-08-04. 57-51-01 

43-02-11-08. Application for tax exemption for a shallow gas well. The 
application must include the following: 

.L The name and address of the applicant and the name and address of 
the person operating the well if different. 
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2. The name and number of the well and the legal description of the 
surface location of the well for which a determination is requested. 

3. The date the well was spudded and its completion date. 

4. The name and the depth to the bottom of the productive strata or 
formation. 

5. An affidavit stating that all working interest owners of the property and 
all purchasers of the gas produced from the well have been notified of 
the application by certified or registered mail. 

If the application does not contain sufficient information to make a determination. 
the director may require the applicant to submit additional information. 

History: Effective May 1. 2004. 
General Authority: NDCC 38-08-04 
Law Implemented: NDCC 38-08-04. 57-51.1-03 
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CHAPTER 43-02-12 

43-02-12-04. Exploration permit- Application. 

1. Any person applying to the commission for an exploration permit 
must have a certificate to conduct geophysical exploration pursuant to 
subsection 3 of North Dakota Century Code section 38-08.1-03.1. A 
person may not commence geophysical exploration activities in this 
state without first obtaining an exploration permit from the commission. 
An application for an exploration permit must be submitted to 
the commission at least three business days before commencing 
operations and include the following: 

a. The name, permanent address, and telephone number of the 
geophysical contractor and the geophysical contractor's local 
representative. 

b. The name, permanent address, and telephone number of the 
drilling and hole plugging contractor, if different from the seismic 
contractor. 

c. The name and address of the resident agent for service of process 
of the person intending to engage in geophysical exploration. 

d. The bond number, type, and amount for the geophysical company. 

e. The geophysical exploration method (i.e., shot hole, nonexplosive, 
20, or 30). 

f. The number, depth, and location of the seismic holes and the size 
of the explosive charges, if applicable. 

g. The anticipated starting date of seismic and plugging operations. 

h. The anticipated completion date of seismic and plugging 
operations. 

i. A description of hole plugging procedures. 

j. A description of the identifying marks that will be on the hat or 
nonmetallic plug to be used in the plugging of the seismic hole. 

k. A preplot map displaying the proposed seismic source points and 
receiver lines and specifically identifying all source points that do 
not comply with section 43-02-12-05. 

I. A fee of one hundred dollars. 

167 



2. The permitholder shall notify the commission at least twenty-four hours, 
excluding Saturdays and holidays, before commencing geophysical 
activity. 

3. The permitholder shall immediately notify the commission of any 
revisions to an approved seismic permit. 

History: Effective December 1, 1997; amended effective September 1, 2000; 
May 1. 2004. 
General Authority: NDCC 38-08.1 
Law Implemented: NDCC 38-08.1-04.1 

43-02-12-05. Distance restrictions - Shot hole operations -
Nonexplosive methods. Seismic shot hole operations may not be conducted 
less than one thousand three hundred twenty six hundred sixty feet [402.34 
201 .17 meters] from water wells, buildings, underground cisterns, pipelines, and 
flowing springs. 

Nonexplosive exploration methods may not be conducted less than three 
hundred feet [91.44 meters] from water wells, buildings, underground cisterns, 
pipelines, and flowing springs. 

Variances may be granted to this section by written agreement between 
the permitholder and the OJ3erator owner of the fefld subject property and must 
be available to the director upon request. 

History: Effective December 1, 1997; amended effective September 1, 2000; 
May 1. 2004. 
General Authority: NDCC 38-08.1 
Law Implemented: NDCC 38-08.1-08 

43-02-12-06. Notification of work performed. Within thirty days following 
the completion of geophysical exploration by any person within this state, such 
person shall file with the commission a seismic completion report in the form of 
an affidavit deposing that the seismic project was completed in accordance with 
chapter 43-02-12, and incorporating a postplot map displaying the actual source 
point location and the location of all undetonated (loaded) holes, blowouts, and 
flowing holes or any other problem holes the director deems necessary. If obtained 
by the contractor. the latitude and longitude of each source and receiver point shall 
be submitted to the commission to the nearest tenth of a second. 

Any person plugging a seismic hole must submit a plugging report and an 
affidavit of plugging detailing the line number, shot point number, hole depth, drill 
type, hole condition (wet, dry), bentonite used (sacks, capsules), and the depth at 
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which the surface plug was set, and all other information necessary to describe the 
conditions of the shot hole. 

History: Effective December 1, 1997; amended effective September 1, 2000~ 
May 1. 2004. 
General Authority: NDCC 38-08.1 
Law Implemented: NDCC 38-08.1-02, 38-08.1-05 

43-02-12-07. Drilling and plugging requirements. 

1. Prior to commencement of any drilling or plugging operations, the 
director may require a field meeting with the geophysical contractor 
and subcontractors. 

2. Except in those circumstances in which the director allows otherwise, all 
seismic shot holes must be plugged the same day as they were drilled 
and loaded. Any blown out shot holes must be plugged as soon as 
reasonably practicable, unless, upon application, the director grants an 
extension which may not exceed ninety days. All seismic shot holes 
must be temporarily capped until final plugging. 

3. If the number of drilling rigs on a proposed project exceeds the director's 
capacity to provide appropriate inspection, the director may limit the 
number of drilling rigs. 

4. Bentonite materials used in seismic hole plugging must be derived from 
naturally occurring untreated, high swelling sodium bentonite which 
consists principally of the mineral montmorillonite. 

5. A durable fleflrustiflg metal er f'lastic tag nonmetallic plug must be set 
at a depth of approximately three feet [91.44 centimeters] below the 
surface of every shot hole. The plug must be designed to fit the hole and 
shall be imprinted with the ft8ffle mark of the operator responsible for 
the plugging. the mark of the permitholder. and its f3ermit the permitted 
project number. 

6. Unless the contractor can prove to the satisfaction of the commission 
that another method will provide better protection to ground water and 
long-term land stability, seismic shot hole plugging shall be conducted 
in the following manner: 

a. When water is used in conjunction with the drilling of seismic shot 
holes or when water is encountered in the hole, the shot holes are to 
be filled with coarse ground bentonite approximately three-fourths 
of one inch [19.05 millimeters] in diameter from the top of the charge 
up to a depth above the final water level. Cuttings shall be added 
from the top of the bentonite to the surface. All cuttings added 
above the nonmetallic plug shall be tamped. 
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b. When drilling with air only, and in completely dry holes, a plugging 
may be accomplished by returning the cuttings to the hole. A small 
mound must be left over the hole for settling allowance. 

c. Afly Remaining cap leads must be cut off below ground level and 
~ drilling fluid or cuttings which are deposited on the surface 
around the seismic hole will be spread out in such a manner that 
the growth of natural grasses or foliage will not be impaired. 

d. The existing cap leads must be cut off belovt' ground le·tel. Any 
markings. including lath. pin flags. flagging. or any other debris 
left on the project area. including the powder magazine. must be 
removed and lawfully disposed of. · 

History: Effective December 1, 1997; amended effective September 1, 2000; 
May 1. 2004. 
General Authority: NDCC 38-08.1 
Law Implemented: NDCC 38-08.1-02,38-08.1-06,38-08.1-06.1 
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TITLE 59.5 

HUMAN RESOURCE MANAGEMENT SERVICES 
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JULY 2004 

CHAPTER 59.5-01-01 

59.5-01-01-01. Organization of state personnel board. 

1. History and functions. The 1975 legislative assembly passed a 
Central Personnel System Act, codified as North Dakota Century Code 
chapter 54-44.3. The Act created the state personnel board which 
oversees the development and administration of a unified system of 
personnel administration for the classified service of the state. 

The board is an administrative agency separate from the central 
personnel division human resource management services of the office 
of management and budget, although the board and the division work 
closely together. The board adopts its own rules, but also reviews 
the division's rules. Additionally, the board can review and change 
pay ranges and classifications assigned to positions. The board may 
approve positions not to be included in the classified service. 

The state personnel board also serves as the North Dakota merit 
system council. In this capacity the board regulates the personnel 
policies and practices of the state agencies which are by statute subject 
to the merit system. The board's regulation of merit system agencies 
includes approving rules established by the director of human resource 
management services serving as the director of the merit system 
council, and conducting hearings on complaints arising from these 
fttles compensation and pay grade. 

2. Board membership. The board is composed of the director of the 
central personnel division human resource management services who 
is the chairperson, ene member appointed by the beard ef higher 
education, ene member: two members appointed by the governor, 
one of whom must have a professional human resource background: 
and two members elected by classified employees. The terms of all 
members, except the chairperson, are six years. Any vacancy in office 
is filled for the unexpired term in the same manner as the selection of 
the person vacating the office. 
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3. Meetings. The board organizes annually at tts the first meeting of each 
fiscal year. It elects a vice chairman to serve for a term of one year. 
The board meets It shall meet at least six times .QO.Qe. a year and at 
such times and places as are specified by call of the chairman or any 
three members of the board. All meetings are open to the public with 
reasonable notice provided by the ceRtral persoRRel di't'isioR human 
resource management services. Three members constitute a quorum 
for the transaction of business. Three favorable votes are necessary 
for the passage of any resolution or taking of any official action by the 
board at any meeting. 

4. Board office. All requests for information or forms required by the rules 
and all submissions of appeal materials must be mailed to this address 
postage prepaid: 

State Personnel Board 
c/o Director, Central PersoRnel DivisioR Human Resource 
Management Services 
600 East Boulevard Avenue. Dept. 113 
Bismarck, North Dal<ota NQ 58505-0120 

History: Effective December 1, 1985; amended effective February 1, 1991; 
January 1, 1992; April 1, 1994; November 1, 1996: July 1. 2004. 
General Authority: NDCC 54 42 03, 54-44.3 
Law Implemented: NDCC 54-44.3 
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CHAPTER 59.5-03-02 

59.5-03-02-01. Scope of chapter. This chapter applies to all employees 
who have satisfactorily completed their probationary period and who are in 
positions classified by the cel9tral perSOI919el divisiol9 human resource management 
services. Additionally, this chapter applies to state and local government agencies, 
departments, institutions, and boards and commissions that employ individuals in 
positions classified by the cel9tral persol919el div·isiol9 human resource management 
services. 

History: Effective December 1, 1985; amended effective November 1, 1996~ 
July 1. 2004. 
General Authority: NDCC 54-44.3-07(1) 
Law Implemented: NDCC 54-44.3-07(3) 

59.5-03-02-01.1. Definitions. The terms used throughout this chapter have 
the same meaning as in North Dakota Century Code chapter 54-44.3, except that: 

1. "Regular employee" means a person who has completed the 
probationary period and who is in a position classified by the cel9tral 
persol919el divisiol9 human resource management services. 

2. "Working days" means Monday through Friday exclusive of holidays. 

History: Effective May 1, 1994; amended effective November 1, 1996: July 1. 
2004. 
General Authority: NDCC 54-44.3-07(1) 
Law Implemented: NDCC 54-44.3-07(3) 

59.5-03-02-02. Classification appeal procedure. 

1. A regular employee or an appointing authority may appeal a 
classification decision made by the cel9tral persol919el divisiol9 human 
resource management services if one of the following is alleged: 

a. The cel9tral persol919el divisiol9 Human resource management 
services did not give due consideration to information presented. 

b. The cel9tral persol919el divisiol9 Human resource management 
services did not follow chapter 4-07-03. 

c. The decision of the cel9tral persol919el di·o~isiol9 human resource 
management services was made in a discriminatory manner as 
defined in North Dakota Century Code section 14-02.4-01 . 

The appeal to the state personnel board must be received by cel9tral 
persol919el divisiol9 human resource management services staff by the 
close of business fifteen working days from the date of the written 
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decision of the division. The appeal must be in writing and state the 
reason for the appeal. 

2. Upon receipt of a written appeal, the director, central personnel division 
human resource management services, as secretary to the board, 
shall schedule the appeal for hearing before the board. The director, 
on behalf of the state personnel board, shall notify the employee and 
appointing authority in writing of the board hearing date at least ten 
working days prior to the board hearing date. 

3. The central persOfmel di·1ision Human resource management services 
shall provide each member of the state personnel board, the employee, 
and the agency appointing authority with a copy of each document to 
become a part of the appeal file. The appeal file must consist of, but is 
not limited to, copies of the following: 

a. The original classification/reclassification request under appeal and 
all attachments and responses. 

b. The appeal form and all attachments. 

c. All written correspondence relating to the original classification 
request and appeal, including written requests for extension and 
notices of extensions granted or denied. 

d. The written appeal commencing the appeal before the state 
personnel board. 

e. Other directly relevant and significant documents submitted by the 
employee, appointing authority, or the central personnel division 
human resource management services. 

4. The central personnel division Human resource management services 
shall disseminate the appeal file to all participating parties at least ten 
working days prior to the board hearing date. Documents submitted by 
any participant after the appeal file is disseminated may cause the board 
to delay the hearing, generally to the next scheduled board meeting 
date. 

5. The employee, appointing authority, and their representatives may 
appear at the board meeting for the hearing of their classification 
appeal. The employee, appointing authority, or their representatives 
shall first make an oral presentation relative to the matter under 
appeal followed by the central personnel di·1ision human resource 
management services. The board chairperson shall ensure that all 
parties have ample opportunity to present their views relating to the 
classification appeal. New information presented at the hearing may 
delay the decision of the board. 
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6. If the board determines by a preponderance of the evidence that the 
appeal has merit based on reasons stated in subsection 1 , the board 
shall: 

a. Remand the appeal to the central personnel division human 
resource management services for further review; 

b. Uphold the decision of the central personnel di'<tision human 
resource management services; or 

c. Change the classification of the subject position based on the 
record and information before it. 

7. The central personnel division Human resource management services 
shall notify the employee and appointing authority in writing of the 
board's decision within five working days following the date the board 
makes its decision regarding the appeal. Decisions which result in a 
classification either higher or lower than that previously established by 
the central personnel division human resource management services 
are effective on the date specified by the appointing authority. 

8. The employee's agency shall reimburse the appealing employee for the 
required time, travel, meals, and lodging expenses to appear before the 
board. The reimbursement may not exceed the amounts allowed state 
employees. 

History: Effective December 1, 1985; amended effective May 1, 1994; 
November 1, 1996: July 1. 2004. 
General Authority: NDCC 54-44.3-07(1) 
Law Implemented: NDCC 54-44.3-07(3) 
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CHAPTER 59.5-03-02.1 

59.5-03-02.1-01. Scope of chapter. This chapter applies to all employees 
who have satisfactorily completed their probationary period and who are in 
positions classified by the central personnel division human resource management 
services. Additionally, this chapter applies to state and local government agencies, 
departments, institutions, and boards and commissions that employ individuals in 
positions classified by the central personnel division human resource management 
services. 

History: Effective November 1, 1996: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-07(1) 
Law Implemented: NDCC 54-44.3-07(3) 

59.5-03-02.1-02. Definitions. The terms used throughout this chapter have 
the same meaning as in North Dakota Century Code chapter 54-44.3, except that: 

1. "Regular employee" means a person who has completed the 
probationary period and who is in a position classified by the central 
personnel di·tision human resource management services. 

2. "Working days" means Monday through Friday exclusive of holidays. 

History: Effective November 1, 1996: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-07(1) 
Law Implemented: NDCC 54-44.3-07(3) 

59.5-03-02.1-03. Pay grade appeal procedure. 

1. A regular employee or an appointing authority may appeal to the state 
personnel board the pay grade assigned to a class by the central 
personnel division human resource management services if one of the 
following is alleged: 

a. The central personnel di·tision Human resource management 
services did not give due consideration to information presented. 

b. The eentral personnel division Human resource management 
services did not follow chapter 4-07-03. 

c. The decision of the central personnel division human resource 
management services was made in a discriminatory manner as 
defined in North Dakota Century Code section 14-02.4-01 . 

The appeal to the state personnel board must be received by central 
personnel division human resource management services staff by the 
close of business fifteen working days from the date of the written 
decision of the division. The appeal must be in writing and state the 
reason for the appeal. 
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2. Upon receipt of a written appeal, the director, ceRtrel persoRRel di'visioR 
human resource management services, as secretary to the board, 
shall schedule the appeal for hearing before the board. The director, 
on behalf of the state personnel board, shall notify the employee and 
appointing authority in writing of the board hearing date at least ten 
working days prior to the board hearing date. 

3. TAe ceRtral persORRel divisioR Human resource management services 
shall provide each member of the state personnel board, the employee, 
and the agency appointing authority a copy of each document to 
become a part of the appeal file. The appeal file must include copies 
of the following: 

a. The original pay grade review request under appeal and all 
attachments and responses. 

b. The written appeal and all attachments. 

c. All written correspondence relating to the original request and 
appeal, including written requests for extension and notices of 
extensions granted or denied. 

d. The written appeal commencing the appeal before the state 
personnel board. 

e. Other directly relevant and significant documents submitted by the 
employee, appointing authority ... or tAe ceRtral persoRRel divisioR 
human resource management services. 

4. TAe ceRtral persoRRel divisioR Human resource management services 
shall disseminate the appeal file to all participating parties at least ten 
working days prior to the board hearing date. Documents submitted by 
any participant after the appeal file is disseminated may cause the board 
to delay the hearing, generally to the next scheduled board meeting 
date. 

5. The employee, appointing authority, and their representatives may 
appear at the board meeting for the hearing of the pay grade appeal. 
The employee, appointing authority, or their representatives shall first 
make an oral presentation relative to the matter under appeal, followed 
by tAe ceRtrel persoRRel di·visioR human resource management 
services. The board chairperson shall ensure that all parties have 
ample opportunity to present their views relating to the pay grade 
appeal. New information presented at the hearing may delay the 
decision of the board. 

6. If the board determines by a preponderance of the evidence that the 
appeal has merit based on reasons stated in subsection 1, the board 
shall : 
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a. Remand the appeal to the cefltral persoflflel di·visiofl human 
resource management services for further review; 

b. Uphold the decision of the eefltral persoflflel divisiofl human 
resource management services; or 

c. Change the pay grade of the subject class based on the record and 
information before it. 

7. The eefltral persoflflel divisiofl Human resource management services 
shall notify the employee and appointing authority in writing of the 
board's decision within five working days following the date the board 
makes its decision regarding the appeal. A decision that results in a 
pay grade either higher or lower than that previously established by 
the cefltral persoflflel divisiofl human resource management services 
is effective on the date specified by the appointing authority. 

8. The employee's agency shall reimburse the appealing employee for the 
required time, travel, meals, and lodging expenses to appear before the 
board. The reimbursement may not exceed the amounts allowed state 
employees. 

History: Effective November 1, 1996: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3-07(1) 
Law Implemented: NDCC 54-44.3-07(3), 54-44.3-12 
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CHAPTER 59.5·04-01 

59.5-04-01·02. Classification plan review. Periodically, but not less 
than annually, the eentFBI personnel division human resource management 
services shall notify the board of additions and deletions to the currently approved 
classification plan as instituted by the central personnel division human resource 
management services. In addition, the board may approve positions not to be 
included in the classified service when deemed inappropriate by the central 
personnel division human resource management services. 

History: Effective December 1, 1985: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3 
law Implemented: NDCC 54-44.3-07 

59.5·04-01-03. Compensation plan review. After the legislative session, 
but prior to July first of the new biennium, the director, centFBI personnel di·o~ision 
human resource management services, shall submit a state compensation plan 
for each year of the biennium to the board for review, modification, and adoption. 
This plan must be developed by the centFBI personnel di>t'ision human resource 
management services based upon the funds appropriated by the legislative 
assembly for salaries. 

History: Effective December 1, 1985: amended effective July 1. 2004. 
General Authority: NDCC 54-44.3 
law Implemented: NDCC 54-44.3-12.1 
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TITLE 60 

PESTICIDE CONTROL BOARD 
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JULY 2004 

CHAPTER 60-03-01 

60-03-01-02. Definitions. As used in this chapter, the following words shall 
have the meaning given to them below, unless otherwise made inappropriate by 
use and context. Words not defined in this section shall have the meaning given to 
them in North Dakota Century Code chapter 4-35. 

1. "Act" means the North Dakota Pesticide Act. 

2. "Board" means the North Dakota pesticide control board created 
pursuant to North Dakota Century Code section 4-35-02. 

3. "Broadcast" means any intentional application of a pesticide over an 
area, such as a lawn, field, room, crawl space, or other such surface. 

4. "Bulk pesticide" means any volume of pesticide that is intended to be 
repackaged, can be accurately metered, and can be transported or held 
in an individual container. 

5. "Bulk pesticide facility" means any area, location, tract of land, 
building, structure, or premises used for the handling or storage of bulk 
pesticides. 

6. "Certification" means eeftifieatiofl of dealers, eorArAereial applicators, 
afld pri¥ate applicators pro¥ided for by Nofth Dakota CeAtury Code 
seetiofls 4 35 09, 4 35 12, afld 4 35 14 recognition by the board or its 
designee that a person is competent and thus authorized to use or 
supervise the use of restricted use pesticides. 

7. "Commissioner" means the North Dakota agriculture commissioner. 

8. "Compensation" means monetary payment for a specific service. 

9. "Competent" means properly qualified to perform functions associated 
with pesticide applications. the degree of capability required being 
directly related to the nature of the activity and the associated 
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responsibility. including recetvtng proper training to know and 
understand the pesticide label. the product name and rate to be 
applied. proper application techniques. recordkeeping requirements. 
identifying workplace hazards. worker protection standards. and 
emergency response. 

10. "Custom blend" means any diluted mixture of pesticide prepared by a 
dealer to the specifications of the end-user and not held in inventory. 

49:- 11. "End-use labeling" means the written, printed, or graphic matter on, 
or attached to or accompanying the pesticide or device or any of its 
containers or wrappers. 

4+. 12. "End-user" means the person who applies the pesticide. 

4-r.- 13. "FIFRA" means Federal Insecticide, Fungicide, and Rodenticide Act of 
1947. 

43-: 14. "General use pesticide" means any pesticide formulation which is not 
classified for restricted use by the board. 

44-:- 15. "Handling" means the mixing, loading, application, repackaging, 
storage, transportation, distribution, sale, purchase, or disposal of 
pesticides. 

45:- 16. "Mixture" means any diluted combination of pesticide with fertilizer, 
seed, or other medium. 

46-: 17. "Mobile container" means a container used to transport pesticides. 

47:- 18. "Operational area" means a permanent containment area where 
pesticides are transferred, loaded, unloaded, mixed, repackaged, or 
refilled; where pesticides are cleaned or rinsed from containers; or 
application, handling, storage, or transportation equipment. 

4&. 19. "Permanent containment area" means: 

a. An aboveground pad or dike constructed of impervious material, 
such as sealed concrete, stainless steel, or other material as 
approved by the department of agriculture; 

b. Bermed, curbed, sloped, or otherwise designed to contain spills, 
leaks, releases, or other discharges that are generated during the 
handling of pesticides or pesticide-containing materials; 

c. Does not have a drain which exits the containment area; and 

d. All seams and cracks must be sealed to prevent leakage. 
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49:- 20. "Pesticide-containing material" means: 

a. Any container of a pesticide product that has not been triple-rinsed 
or the equivalent of triple-rinsed; 

b. Any rinsate that is derived from a pesticide container, pesticide 
application equipment, or equipment washing; 

c. Any material that is used to collect or contain excess or spilled 
pesticide or rinsate; 

d. Any mixture of pesticide and diluent such as wash water, rinse 
water, or rainwater; or 

e. Material that is generated as a result of contact with or utilization 
of a pesticide in an application, containment, recovery, reuse, or 
treatment system. The term does not include personal protective 
equipment that contains pesticide residue. 

*- 21. "Pesticide-producing establishment" means any site where a pesticide 
is manufactured, packaged, repackaged, prepared, processed, labeled, 
relabeled, or held for distribution. 

*. 22. "Repackaging" means the transfer of a pesticide in an unaltered state 
from a container into a designated or dedicated refillable container. 

-22:- .2.3.,. "Rinsate" means a dilute mixture of pesticide obtained by rinsing 
pesticide containers or from rinsing the inside and outside of spray 
equipment. 

a 24. "Spill kit" means a portable kit or other equipment that is designed to 
recover, minimize, contain, or absorb spills, leaks, releases, or other 
discharges of pesticides. 

25. "Under the direct supervision" means the act or process whereby the 
application of a pesticide is made by a competent person acting under 
the instructions and control of a certified applicator who is responsible 
for the actions of that person and who is available if and when needed. 
even though the certified applicator is not physically present at the time 
and place the pesticide is applied. The certified applicator must be able 
to arrive at the location of a supervised applicator within thirty minutes. 

24:- 26. "Use of a pesticide" means the loading, mixing, applying, storing, 
transporting, distribution, and disposing of a pesticide. 

-25-:- 27. "Use of a pesticide in a manner inconsistent with its labeling" means to 
use any pesticide in a manner that is not permitted by the label, except 
that the term does not apply to any of the following: 
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a. Applying a pesticide at any dosage, concentration, or frequency 
that is less than that specified on the label, unless the label 
specifically prohibits deviation from the specified dosage, 
concentration, or frequency. 

b. Applying a pesticide against any target pest that is not specified 
on the label if the application is to the crop, animal, or site that is 
specified on the label. 

c. Employing any method of application that is not prohibited by the 
label unless the label specifically states that the product may be 
applied only by the methods specified on the labeling. 

d. Mixing a pesticide or pesticides with a fertilizer when the label does 
not prohibit such mixture. 

e. Any use of a pesticide that is in compliance with section 5, 18, or 24 
of the Federal Insecticide, Fungicide, and Rodenticide Act of 194 7 
(Pub. L. 104-170; Stat. 7 U.S.C. 136 et seq.]. 

History: Amended effective April15, 1985; October 1, 1990; July 1, 1992; March 1, 
2003: July 1. 2004. 
General Authority: N DCC 4-35-06 
Law Implemented: NDCC 4-35-06 

60-03-01-03. Restricted use pesticides. The North Dakota restricted use 
pesticides shall be the same as those declared to be restricted use pesticides 
by the United States environmental protection agency and others declared at the 
discretion of the !)estieiee eoRtrol board commissioner. 

History: Effective August 1, 1978; amended effective February 1, 1982; October 1, 
1990; July 1, 1992: July 1. 2004. 
General Authority: NDCC 4-35-06 
Law Implemented: NDCC 4-35-06 

60-03-01-05.1. Commercial or public applicator and dealer. 

1. A commercial or public applicator or dealer, or commercial applicator 
and dealer certificate shall be issued in accordance with North Dakota 
Century Code section 4-35-09 or 4-35-12 or sections 4-35-09 and 
4-35-12 respectively, only to those persons who successfully complete 
the certification examination established by the board, and who pay 
the certification fee. 

2. The board shall establish a certification examination which shall be 
administered by any North Dakota state university extension designate 
in accordance with North Dakota Century Code section 4-35-09 or 
4-35-12. The examination shall be given by the North Dakota state 
university extension designate only to those persons who: 
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a. Are eighteen years of age or older; 8'fl6 

b. Complete a certificate applicatiefl ifl sucR form as tRe beard sRall 
require. an application on forms and in the manner reguired by the 
board or its designee: and 

c. Demonstrate competence in the application. use. and handling of 
pesticides. 

3. Commercial or public applicators or dealer or commercial applicator 
and dealer certificates shall expire on April first following the third 
anniversary of the year of certification or recertification. Every 
commercially certified person shall be recertified by an approved 
seminar or an approved examination. or both if reguired by the board. 
at least every third year. 

4. Any person who fails an examination may retake such examination after 
three or more days. 

5. All commercial or public applicators must be certified in proper category 
of application. 

6. All dealers must be certified in the proper category of the labels. 

7. If the pesticide is labeled for more than one ef tRe certificatiefl target 
sites pest, the dealer only needs to be certified in one of the categories. 

History: Effective March 1, 2003: amended effective July 1. 2004. 
General Authority: NDCC 4-35-06 
Law Implemented: NDCC 4-03-09, 4-35-12, 4-35-14 

60-03-01-05.2. Private applicator certification. 

1. A private applicator certification shall be issued in accordance with 
North Dakota Century Code section 4-35-14 only to those persons 
who: 

a. Are eighteen years of age or older; 8'fl6 

b. Complete an application on forms and in the manner required by 
the board or its designee: and 

c. Demonstrate competence in the application of pesticides. 

2. Gempeteflce te apply restricted use pesticides sRall be demeflstrated 
by a sRewiflg ef afly efle ef tRe fellewiflg te tRe NertR Dalmta state 
Ufliversity exteflsiefl desigflate ifl tRe applicaflt's area The board 
designates the North Dakota state university extension service to 
provide training. administer testing. and issue certification to competent 
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private applicators. An individual seeking certification as a private 
applicator may demonstrate competence by: 

a. Attendance at Attending an approved educational seminar, signing 
of a certificate of attendance, and passing 8ft a written examination:­
administered by the board or its designee: 

b. Gofflpletion of Completing a course of self-instruction and passing 
8ft a written examination at tne North Dek:ote state university 
extension designate's office in tne applicant's area. administered 
by the board or its designee: or 

c. Cofflpletion of e telte noffle self study progreffl end passing en 
exefflinetion. 

6:- Passing the dealer. public applicator. or commercial applicator 
certification examination and submitting the passing grade to the 
appropriate Nortn Deltote state university extension designate 
board or its designee. 

3. Persons purchasing, storing, or applying restricted use grain 
fumigants must be commercially trained and must pass a fumigation 
examination. At the option of the applicant upon successfully passing 
the examination, the certificate issued will be for either private or 
commercial application of restricted use fumigants. The fee for the 
private and commercial certification will be set by the North Dakota 
state university extension service. 

4 . Every private applicator shall be recertified by attending an approved 
seminar or by taking an approved examination at least every third 
year. A certified private applicator must be recertified by attending an 
approved seminar or by taking an approved examination. or both if 
required by the board. at least every third year. 

5. Any person who fails an examination may retake such examination after 
three or more days. No more than three examinations may be given 
before requiring attendance at another initial training course. 

History: Effective March 1, 2003: amended effective July 1. 2004. 
General Authority: NDCC 4-35-06, 4-35-12 
Law Implemented: NDCC 4-35-08, 4-35-14 

60-03-01-05.3. Pesticide certification examination- Cheating . 

..1. An individual who seeks certification under section 60-03-01-05.1 or 
60-03-01-05.2 may not. while taking a written examination. give or 
receive information or assistance to or from any other person. utilize 
the assistance of any electronic device capable of storing data. or 
consult any written materials unless expressly authorized in advance 
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by the board or its designee. The written examination and any other 
writings made during the examination period must be provided to the 
board or its designee at the end of the examination period. 

2. Cheating by an applicant in applying for or taking the examination may 
result in the invalidating of examination grades. expulsion from the 
examination room. disqualification from taking the examination for a 
specified period of time. and other penalties the board may impose. 
When the board believes that cheating has occurred. the applicant or 
certified individual must be given notice and an opportunity to be heard 
pursuant to North Dakota Century Code chapter 28-32 before imposing 
any penalties. 

History: Effective July 1. 2004. 
General Authority: NDCC 4-35-06. 4-35-12 
Law Implemented: NDCC 4-35-08. 4-35-09. 4-35-12. 4-35-14 

60-03-01-05.4. Certification denial . 

.L The board. or its designee. may refuse to issue a pesticide certification. 
including an applicant for reciprocal certification under North Dakota 
Century Code section 4-35-18. to an individual who has had that 
individual's certification suspended or revoked in the past three years 
in any state or province. 

2. The board. or its designee. may require an additional demonstration of 
applicator qualification if the applicator has had a license suspended or 
revoked or has otherwise had a history of pesticide violations. 

History: Effective July 1. 2004. 
General Authority: NDCC 4-35-06 
Law Implemented: NDCC 4-35-08. 4-35-09. 4-35-12. 4-35-14.4-35-18 

60-03-01-06. Pesticide mixing, loading, and application - Storage -
Transportation - Disposal. 

1. Mixing, loading, and application. 

a. All pesticides shall be used in accordance with the label. 

b. Pesticide applications shall be made in a manner that prevents 
off-target discharges of pesticides. 

c. Pesticide application or loading equipment that is designed to 
draw water from surface water shall have a properly functioning 
antisiphoning device attached to the inlet hose. 
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d. Applications shall not occur when the atmospheric conditions favor 
the off-target drift of pesticides or prevent the proper deposition of 
pesticides to the target area. 

e. Pesticides shall be applied in a manner that minimizes the 
exposure to animals. Unless permitted by the labeling, an 
applicator shall take all reasonable precautions that will prevent a 
pesticide from being applied if unprotected persons are present 
within the application site or are present in adjacent areas when 
off-target drift may occur. 

f. Pesticide applicators and persons assisting with an application 
shall follow all safety precautions as specified on the container 
label. 

g. All equipment used in pesticide mixing, loading, and application 
must be operationally sound and properly calibrated to prevent 
adverse effects on the environment. 

h. Any commercial applicator who mixes, loads, or otherwise uses 
pesticides shall have immediate access to a spill kit at the loading 
site containing not less than two buckets, absorptive pillows, or 
another system for containing leaking nozzles or a pesticide spill. 
The spill kit requirement does not apply to a person who uses single 
containers of pre-mixed, ready-to-use pesticides. 

t: All pesticides that require posting on the label under the 
en·1ironmental protection agency worker protection standard 
must be posted according to the environmental protection agency 
worl<er protection standard. In addition, the pesticides from the 
follovting list must be posted by the farm operator or the farm 
operator's cooperating designee, which may include commercial 
applicators. 

f41 Methyl parathion. 

f27 Ethyl parathion. 

ffl Dyfonate postemergence foliar applications. 

f41 Furadan postemergence foliar applications to corn, sorghum, 
and sunflowers. 

{5t Di syston postemergence foliar application to corn and 
sorghum. 

Any pesticide applicator applying pesticides from this list for a farm 
operator is required to inform the farm operator within twenty four 
hours in ad·1ance of the pesticide application, allowing the farm 
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opeFStor time to post the field before the application occurs. 
The farm operator is primarily responsible for posting the field. 
Howe·ter, if the applicator does not contact the farm operator 
before the application, the applicator is responsible for posting 
the field. Pesticide applicators ere responsible to inform farm 
operators if applications do not occur as scheduled. 

There ere two options for properly posting fields. 

Option 1: The signs must be a minimum of eight inches by eleven 
inches [20.32 centimeters by 27.94 centimeters] with one half inch 
[1.270 centimeter] lettering end be easily readable. The signs 
must be posted at ell normal entrances to the field end on ell 
corners which ere along normally tre·teled roads. These signs can 
be a maximum of one half mile [.80 kilometer] apart. The signs 
must contain the following information: Danger field sprayed with 
(pesticide name). The field is safe for reentry on (date). 

Option 2: Flags used by aerial applicators when merl<ing field 
areas that have been sprayed can be used for posting. Such flags 
must be at least four inches by eight feet [1 0.16 centimeters by 
2.438 meters]. The lettering on the flags must be fluorescent 'lvith a 
white background end must be easily readable. The signs must be 
dropped outside the field boundaries within fifty feet [15.24 meters] 
of ell normal entrances to the field end ell corners along normally 
tFSveled roads. These signs can be a maximum of one fourth mile 
[.402 kilometer] apart along normally traveled roads. The signs 
must contain the following language: DANGER KEEP OUT 
THIS FIELD SPRAYED VVITH A PESTICIDE. BEFORE E~HRY, 

CONTACT (business name end telephone number). 

The business name end telephone number can be printed on the 
flag or, if the flag gives directions to refer to the attached cardboard, 
the business name end telephone number can be printed on the 
cardboard. 

Along with the lettering a SI(UII end crossbones must be printed on 
the flag in a larger size then the largest lettering. The lettering for 
"Danger l<eep Out" must be at least three fourths of en inch [1 .905 
centimeters]. The lettering for the remaining wording must be at 
least three eighths of en inch [.953 centimeter]. 

1. The product labels. a legible reproduction of the labels. or a 
specimen label of the pesticides that are being applied must 
be at the application site during the time of application. Aerial 
applicators must have a label available at the loading site. 

2. Storage. 
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a. All pesticides, except bulk pesticides, shall be stored in their 
original container and in accordance with label recommendations. 
All labels of stored pesticides shall be plainly visible. All pesticide 
containers must have a proper label affixed to them. 

b. All pesticides shall be stored in dry, well-ventilated spaces, and 
in a manner that will not endanger humans, animals, or the 
environment, nor contaminate food or feed through a release or 
escape. 

c. If a storage area contains a floor drain, it must be sealed or 
self-contained. 

d. Pesticide storage areas must be marked at all entrances. 

e. Label-specific safety equipment for all pesticides stored must be 
available at the immediate storage site. 

f. Pesticides shall be secured in a manner to prevent children, 
unauthorized persons, or animals from gaining entry or access to 
the stored pesticides. 

3. Transportation. 

a. All pesticides, except bulk pesticides, shall be transported in their 
original containers. All pesticides must be transported in a secure 
manner to avoid breakage of containers, spills, or any other manner 
of contamination. 

b. Pesticides shall not be transported with foodstuffs, feed, or any 
other product or material so as to pose a hazard to humans, 
animals, or the environment. 

c. Equipment contaminated in the transportation of pesticides shall be 
cleaned and decontaminated prior to any other use. 

4. Disposal. 

a. Empty pesticide containers shall be stored in accordance with 
label recommendations and in a manner which will not endanger 
humans, animals, or the environment. 

b. Empty nonreturnable pesticide containers shall be triple-rinsed 
or equivalent on the day of their use. Secondary use of such 
containers which would endanger humans, animals, or the 
environment is prohibited. 
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c. Pesticide containers shall be disposed of in accordance with label 
directions and in a manner which will not endanger humans, 
animals, or the environment. 

History: Amended effective April 15, 1985; October 1, 1990; July 1, 1992; May 1, 
1994; March 1, 1996; March 1, 2003: July 1. 2004. 
General Authority: NDCC 4-35-06 
Law Implemented: NDCC 4-35-06, 4-35-20 

60-03-01-07. Recordkeeping- Dealers and commercial or public and 
custom applicators and private applicators. 

1. Dealers. Every pesticide dealer shall keep separate, accurate, and 
complete records of all purchases and sales of restricted use pesticides 
and all pesticides used under section 18 (emergency exemption) and 
section 24-c (special local needs) of FIFRA. The records shall include 
the following for each pesticide purchased or sold: 

a. Purchases. 

(1) Dealer's name and address. 

(2) Pesticide name. 

(3) Quantity of pesticide. 

(4) Date pesticide was shipped or received . 

(5) Distributor's name (person from whom the pesticide was 
received). 

b. Sales. 

(1) Dealer's name and address and identification of person 
making the sale. 

(2) Name, address, certification number, and signature of private 
or commercial applicator. 

(3) Date of sale. 

(4) Trade name or common name and quantity of pesticide sold. 

(5) Running inventory by product. 

(6) Certification category and expiration date of the certification . 

ill Intended application site or intended crop of application for all 
pesticides used under section 18 of FIFRA. 
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.(8). Dealers shall positively identify all purchasers of restricted 
use pesticide products. 

2. Commercial or public applicators. Commercial or public applicators 
shall keep a record of all pesticide applications and of the use or 
disposal of all pesticide rinsate. A copy of the records must be provided 
to the client or the applicator must have on file a signed letter giving 
the applicator permission to keep the records for the client. The record 
shall include for each application: 

a. Name and address of the person for whom the pesticide was 
applied. 

b. Legal description of the land, grain bin identification, railcar number, 
or other description of where the pesticide was applied. 

c. Pest or pests controlled. 

d. Starting and completion time the pesticide was applied (month, day, 
year, and hour). 

e. Person who supplied the pesticide that was applied. 

f. Specific trade name of the pesticide applied and environmental 
protection agency registration number of the restricted pesticide 
that was applied. 

g. Direction and estimated velocity of the wind and the estimated 
temperature of the outdoor air at the time the pesticide was 
applied. This requirement shall not apply if a bait is used to attract 
the pest or pests or if the application is made indoors. 

h. Amount of pesticide used, including: 

( 1) Pounds [kilograms] or gallons [liters] per acre [ .40 hectare] of 
formulated product. 

(2) Percentage or pounds [kilograms] of active ingredient. 

(3) Pounds [kilograms] or gallons [liters] of tank mix applied per 
acre [.40 hectare]. 

i. Specific crops, commodities, and total acreage [hectarage] or other 
common identifying unit of measure to which the pesticide was 
applied. 

j. Description of equipment used in application. 

k. Certification number of applicator, if any, and signature. 
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I. Right-of-way applicators must record weather conditions and 
geographic location in two-hour increments. 

ffl:' The registraflt Raffle that appears ofl the product label. 

3. Private applicators. Private applicators shall keep a record of all 
restricted use. section 18 exemptions. and special local needs pesticide 
applications. The records must include for each application: 

a. Legal description of the land, grain bin identification for fumigant 
or grain protectant applications, or other description of where the 
pesticide was applied. 

b. Time the pesticide was applied (month, day, year, and hour of the 
day). 

c. Specific trade name of the pesticide applied and environmental 
protection agency registration number of the restricted use 
pesticide that was applied. 

d. Amount of pesticide used, including: 

(1) Pounds [kilograms] or gallons [liters] per acre [.40 hectare] of 
formulated product. 

(2) Total amount of chemical applied. 

e. Specific crops, commodities, and total acreage [hectarage] or other 
common identifying unit of measure to which the pesticide was 
applied. 

f. Certification number of applicator, if any, and applicator signature. 

Records made pursuant to this section shall be completed and made available for 
inspection on the day the pesticide is applied. 

History: Amended effective October 1, 1990; May 1, 1994; March 1, 1996; 
March 1, 2003: July 1. 2004. 
General Authority: NDCC 4-35-06 
Law Implemented: NDCC 4-35-06, 4-35-16 

60-03-01-07.1. Report of loss records. Any applicator receiving alleged 
pesticide damage claims shall notify the claimant. by certified mail, return receipt 
requested, of the verified report of loss notification required by North Dakota 
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Century Code sections 4-35-21.1 I 4-35-21.41 and 4-35-2115 and shall retain the 
return receipts and a photocopy of the notice for a period of three years. 

History: Effective July 1 I 2004. 
General Authority: NDCC 4-35-21 
Law Implemented: NDCC 4-35-21. 4-35-21 .1. 4-35-21.2 

60-03-01-11. Storage and transportation of bulk pesticides. 

1. The transportation and storage of all bulk pesticides must be in 
compliance with the manufacturer's requirements. 

2. The transportation of bulk pesticides must meet all applicable 
standards of state and United States department of transportation rules 
and regulations. 

3. A bulk pesticide storage containers container must be made of materials 
and so constructed to be compatible with the pesticide stored and the 
conditions of storage, including any specifications that may appear on 
the pesticide labels and labeling. 

4. A bulk storage container and loading areas must be constructed and 
located on a site in a manner so that pesticides will not contaminate 
streams and water supplies. 

5. A permanent bulk storage container must be equipped with a locking 
withdrawal valve or must be stored in a secure locked area. The valves 
or storage area must be locked during nonbusiness hours or while 
unattended. 

6. A bulk pesticide storage container that ere is going to be refilled with 
a different pesticide must be cleaned and rinsed according to both the 
repackager's and manufacturer's agreed-upon written instructions and 
all former labeling must be removed. 

7. An outdoor permanent containment area must be constructed of 
sufficient size and material so as to contain any spilled or discharged 
materials. Minimum containment capacity shall be one hundred 
twenty-five percent of the single largest bulk pesticide storage 
container, or sufficient to recover and contain a volume of a four-inch 
rainfall, whichever is greater. 

8. An indoor permanent containment area located within an enclosed 
structure must be constructed of sufficient size and material to contain 
any spilled or discharged materials, and approved by the pesticide 
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registrant. Minimum containment capacity shall be one hundred ten 
percent of the single largest bulk pesticide storage container. 

History: Effective March 1, 2003: amended effective July 1. 2004. 
General Authority: NDCC 4-35-06 
Law Implemented: NDCC 4-35-06, 4-35-15 
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CHAPTER 60-03-03 
WORKER PROTECTION STANDARD 

Section 
60-03-03-01 
60-03-03-02 
60-03-03-03 

Scope and Purpose 
Definitions 
Adoption of Worker Protection Standard 

60-03-03-01. Scope and purpose. This chapter contains a standard 
designed to reduce the risks of illness or injury resulting from workers' and handlers' 
occupational exposures to pesticides used in the production of agricultural plants 
on farms or in nurseries. greenhouses. and forests and also from the accidental 
exposure of workers and other persons to such pesticides. It requires workplace 
practices designed to reduce or eliminate exposure to pesticides and establishes 
procedures for responding to exposure-related emergencies. 

History: Effective July 1. 2004. 
General Authority: NDCC 4-35-06 
Law Implemented: NDCC 4-35-06 

60-03-03-02. Definitions. Any term used in this chapter has the same 
meaning as defined in title 40. Code of Federal Regulations. section 170.3. unless 
defined in North Pakota Century Code chapter 4-35. in which case the North Dakota 
Century Code definition governs. 

History: Effective July 1. 2004. 
General Authority: NDCC 4-35-06 
Law Implemented: NDCC 4-35-06 

60-03-03-03. Adoption of worker protection standard. The 
environmental protection agency worker protection standard regulations effective 
as of July 1. 2003. as provided under title 40. Code of Federal Regulations. 
part 170. but excluding sections 40 CFR 170.104. 170.130. 170.135. 170.203. 
and 170.230. are hereby adopted by the board and incorporated by reference and 
made a part of this title. Copies of title 40. Code of Federal Regulations. part 170. 
are available upon request by contacting the board at its inquiry address listed 
in section 60-01-01-01. 

History: Effective July 1. 2004. 
General Authority: NDCC 4-35-06 
Law Implemented: NDCC 4-35-06 

200 



TITLE 61 .5 

STATE EXAMINING COMMITTEE FOR PHYSICAL THERAPISTS 
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JULY 2004 

CHAPTER 61.5-01-01 

61.5-01-01-01. Organization of the state examining committee for 
physical therapists. 

1. History. The state examining committee for physical therapists was 
created in 1959 to assist the state board of medical examiners in the 
examination and registration of physical therapists in North Dakota. 
While it operated as a separate committee, it was by law an advisory 
committee to the state board of medical examiners. The forty-sixth 
legislative assembly in 1979 revamped most of North Dakota Century 
Code chapter 43-26 on physical therapists, and in the process made 
the committee a separate entity with complete jurisdiction over the 
examination and registration of physical therapists. 

2. Committee membership. The committee consists of six persons 
appointed by the governor. Three committee members must be 
registered physical therapists, two members must be licensed 
physicians, and one member must be a nonhealth care professional. 
Committee terms are to be staggered and are for five years. Possible 
nominations to the committee will be solicited by the committee's 
secretary. who may be the executive officer. from all registered 
physical therapists in the state at the time notices for registration 
renewal are sent out. 

3. Meetings. The committee shall hold at least one annual meeting, and 
such other meetings as may be called by the president. Any committee 
member who fails to attend two consecutive annual meetings shall 
have been deemed to have resigned unless the member has reasons 
satisfactory to the committee for being unable to attend. 

4. Compensation. Committee members shall receive expenses from 
committee funds for each day or a portion thereof spent in committee 
work as provided for other state officers in North Dakota Century Code 
chapter 44-08. 
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5. . Secretary Executive officer. The committee shall designate a­
secrete!)· an executive officer, who does not have to be a committee 
member, but who must be a North Dakota licensed physical therapist, 
and shall compensate any person it hires to administer the committee's 
duties. 

The committee's secretary executive officer is: 

Ms. Lynn G. Kubousek 
P.O. Box 69 
Grafton, ND 58237 
(701) 352-0125 

History: Effective December 1, 1980; amended effective August 1, 1983; April 1, 
1988; April 1, 1992; February 1, 1993: July 1. 2004. 
General Authority: NDCC 28-32-02.1 
Law Implemented: NDCC 28-32-02.1, 43-26-05 
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CHAPTER 61.5-01-02 

61.5-01-02-01. Definitions. Unless specifically stated otherwise, the 
following definitions are applicable throughout this title: 

1. "A school of physical therapy or a program of physical therapist assistant 
training" is a nationally accredited program approved by the committee!! 
is a curriculum BI9I9FOVed by the American medical association or the 
American 19hysicel there19y association. 

2. "Athletic trainer" is a 19erson who meets certification requirements 
established by the national athletic trainers association board of 
certification, end the North Dakota board of athletic trainers. An athletic 
trainer is effected by these rules only when ;vorking under the direction 
of B 19hysicel there19ist BS SUI9I90rtive 19ersonnel. 

& "Committee" means the North Dakota state examining committee for 
physical therapists. 

3. "Consultation by means of telecommunications" means that a physical 
therapist renders professional or expert opinion or advice to another 
physical therapist or health care provider via telecommunications or 
computer technology from a distant location. It includes the transfer 
of data or exchange of educational or related information by means 
of audio. video. or data communications. The physical therapist may 
use telehealth technology as a vehicle for providing only services 
that are legally or professionally authorized. The patient's written 
or verbal consent will be obtained and documented prior to such 
consultation. All records used or resulting from a consultation by 
means of telecommunications are part of a patient's record and are 
subject to applicable confidentiality requirements. 

4. "Direction" means the requirement that the 19hysicel there19ist maintain 
continuous ·verbal end written contact with SU19190rtive 19ersonnel, 
including onsite su19ervision as required by these rules end instruction 
adequate to ensure the safety end welfare of the 19etient. "Direct 
supervision" means the physical therapist is physically present on the 
premises and immediately available for direction and supervision. The 
physical therapist will have direct contact with the patient during each 
visit. Telecommunications does not meet the requirement for direct 
supervision. 

5. "National examination" or "examination" means the examination 
adopted by the American 19hysicel there19y association or the federation 
of state boards of physical therapy. 

6. "Onsite su19eF't·ision" means 19ersonel direction or observation end 
requires that the registered 19hysicel thera19ist must be wesent on the 
19remises at the time of treatment. "Onsite supervision" means the 
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superv1s1ng physical therapist is continuously onsite and present in 
the department or facility where services are provided. is immediately 
available to the person being supervised. and maintains continued 
involvement in appropriate aspects of each treatment session in which 
supportive personnel are involved in components of care. 

7. "Physical therapist" means a person who applies physical therapy. 

8. "Physical therapist assistant" means a health care worker who assists 
the physical therapist in the provision of physical therapy. The physical 
therapist assistant must be a graduate of a physical therapist assistant 
associate degree program accredited by an agency recognized by the 
secretary of the United States department of education or the council 
on postsecondary accreditation. The physical therapist assistant must 
be licensed to practice in North Dakota. 

9. "Physical therapy" means the art and science of a health specialty 
concerned with the prevention of disability and the physical 
rehabilitation for congenital or acquired disabilities resulting from, 
or secondary to, injury or disease. The practice of physical therapy 
means the practice of the health specialty, and encompasses physical 
therapy evaluation, treatment planning, instruction, and consultative 
services, including: 

a. Performing and interpreting tests and measurements as an aid to 
physical therapy treatment. 

b. Planning initial and subsequent treatment programs on the basis 
of test findings. 

c. Administering treatment by therapeutic exercise, 
neurodevelopmental procedures, therapeutic massage, 
mechanical devices, and therapeutic agents which employ the 
physical, chemical, and other properties of air, water, heat, cold , 
electricity, sound, and radiant energy for the purpose of correcting 
or alleviating any physical or mental condition , or preventing the 
development of any physical or mental disability. 

10. "Physical therapy aide" means a non licensed or noncertified worl<er 
who has been trained by a physical therapist, and who pefforms tasks 
commensurate ·with that training person trained under the direction of 
a physical therapist who performs designated and supervised routine 
tasks related to physical therapy. 

11. "Student" is an individual who is currently engaged in the fulfillment of 
a physical therapy or physical therapist assistant educational program 
approved by the committee. 
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12. "Supportive personnel" are persons other than registered physical 
therapists who function in a physical therapy setting and assist with 
physical therapy care. 

History: Effective December 1, 1980; amended effective April 1 , 1992; 
December 1, 1994: July 1. 2004. 
General Authority: NDCC 43-26-10 
Law Implemented: NDCC 43-26-01, 43-26-04, 43-26-06, 43-26-07, 43-26-10, 
43-26-11{12) 
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CHAPTER 61.5-02-01 

61 .5-02-01-01. Frequency of examinations. The eemmittee shall 
aamiRister examiRatieRs fer physical therapists aRe physical therapist assistaRts 
at least eRce each year, er as efteR as aeemea Reeessary. Computer-based 
examinations are available by appointment at designated sites in North Dakota. 

History: Effective December 1, 1980: amended effective July 1. 2004. 
General Authority: NDCC 43-26-05, 43-26-10 
Law Implemented: NDCC 43-26-05 

61.5-02-01-02. Location of examinations. The committee shall designate 
testing site locations within North Dakota, as it aeems proper, at which te ceRauet its 
examiRatieRs. Other testing sites are available in the United States. United States 
territories. and Canada. 

History: Effective December 1, 1980: amended effective July 1. 2004. 
General Authority: NDCC 43-26-05, 43-26-10 
Law Implemented: NDCC 43-26-05, 43-26-06 

61.5-02-01-03. Repeating examinations. An applicant who fails an 
examination may repeat the examination, but must pay another examination fee 
each time the examination is repeated. An applicant may write the examination 
three times a maximum of four times within one calendar year. These examiRatieRs 
must be takeR eR eeRseeutively scheaulea testiRg aates. After the tttif6 fourth 
time, an applicant must wait one calendar year and show evidence of remediation 
approved by the committee before again taking the examination. 

History: Effective December 1, 1980; amended effective April 1, 1992: July 1. 
2004. 
General Authority: NDCC 43-26-05, 43-26-10 
Law Implemented: NDCC 43-26-05, 43-26-06 

61.5-02-01-04. Eligibility to take examination. An applicant must have 
graduated from an approved program prior to writing the examination. AR applicaRt, 
at the committee's aiscretieR, may tal<e the examiRatieR prier te graauatieR. 

History: Effective April 1, 1992: amended effective July 1. 2004. 
General Authority: NDCC 43-26-05, 43-26-10 
Law Implemented: NDCC 43-26-05, 43-26-06 

208 



CHAPTER 61.5-02-02 

61.5-02-02-01. General registration requirements for graduates of 
approved curricula. The following requirements apply to all applicants for 
registration who are graduates of physical therapy or physical therapist assistant 
curricula approved by the committee: 

1. A completed application form. 

2. Payment of the appropriate aJ9J9Iication fee fees as set by the committee. 

3. An official transcript giving evidence of graduation from a curricula 
approved by the committee. 

4. Passing scores on the national examination. 

5. Completion of the juris prudence examination. 

6. At the committee's discretion, an interview with the committee or 
designees thereof. 

History: Effective December 1, 1980: amended effective July 1. 2004. 
General Authority: NDCC 43-26-10 
Law Implemented: NDCC 43-26-05, 43-26-06 

61.5-02-02-02. Additional registration requirements for graduates of 
appro·ted eurrieula Types of registration. 

+. AJ9J9Iicant must 19ay an examination fee for the national examination as 
established by the committee. 

2:- AJ9J9Iicant must J9ass the national examination. 

3:- The committee may waive the requirement to tal(e the national 
examination if the aJ9J9Iicant is currently licensed in another state and 
has satisfactorily J9assed the examination of the American registry of 
J9hysical tl='teraJ9ists. 

4:- If tl='te aJ9J9Iicant has not J9Facticed J9hysical theraJ9y for five years or more, 
the aJ9J9Iicant must tal(e or retal(e the national examination . 

.L Official registration. 

a. By examination. general registration reguirements must be met. 

b. By endorsement. United States jurisdiction. 

ill General registration reguirements must be met. 
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.{2). Verification of registration in good standing from the 
jurisdictions in which the applicant has been registered. 

Q). Copy of scores on the national examination transmitted by a 
score transfer service approved by the committee. 

@ If the applicant has not practiced physical therapy for three 
or more years. the applicant must take or retake the national 
examination. 

2. Foreign-educated applicant. 

a. By examination. 

ill A completed application form . 

.{2). Payment of the appropriate fees as set by the committee. 

Q). Verification of documents by an agency recognized by the 
committee . 

.(91 Satisfactory evidence that the applicant's education is 
substantially equivalent to the requirements of physical 
therapists educated in a physical therapy education 
program approved by the committee . 

.all Graduated from a physical therapist education 
program that prepares the applicant to engage without 
restrictions in the practice of physical therapy . 

.(m_ Proof that the applicant's school of physical therapy 
education is recognized by its own ministry of 
education. 

@ Pass the board-approved English proficiency 
examination if the applicant's native language is not 
English. 

@ Passing scores on the national examination . 

.(ID Completion of juris prudence examination. 

@ At the committee's discretion. an interview with the committee 
or designees thereof. 

ill Completion of a six-month preceptorship under the direct 
supervision of a physical therapist. registered and actively 
practicing in North Dakota. 
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b. By endorsement from another United States jurisdiction. 

ill A completed application form . 

.(21 Payment of the appropriate fees as set by the committee. 

Q1 Verification of documents by an agency recognized by the 
committee . 

.(g} Satisfactory evidence that the applicant's education is 
substantially equivalent to the requirements of physical 
therapists educated in a physical therapy education 
program approved by the committee. 

ill Graduated from a physical therapist education 
program that prepares the applicant to engage without 
restrictions in the practice of physical therapy . 

.(Q}. Proof that the applicant's school of physical therapy 
education is recognized by its own ministry of 
education. 

@ Pass the board-approved English proficiency 
examination if the applicant's native language is not 
English . 

.(£ Copy of passing scores on the national examination received 
by a score transfer service approved by the committee. 

@ Completion of juris prudence examination. 

ffil Verification of registration in good standing from the 
jurisdictions in which the applicant has been registered. 

ill At the committee's discretion. an interview with the committee 
or designees thereof . 

.(ID Completion of a six-month preceptorship under the direct 
supervision of a physical therapist. registered and actively 
practicing in North Dakota. 
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!ID. If the applicant has not practiced physical therapy for three 
or more years. the applicant must take or retake the national 
examination. 

History: Effective December 1, 1980; amended effective April 1, 1992; 
December 1, 1994: July 1. 2004. 
General Authority: NDCC 43-26-10 
Law Implemented: NDCC 43-26-01 , 43-26-04, 43-26-06, 43-26-07, 43-26-10, 
43-26-11(12) 

61 .5-02-02-03. Registration requirements for graduates of foreign 
curricula. Repealed effective July 1. 2004. 

+. A eompletee applieatioR form. 

r. AR applieatioR fee as establis.,ee by t.,e eommittee. 

3:- A p.,otoeopy of aR origiRal eertifieate or diploma verifyiRg graeuatioR 
from a p.,ysieal t.,erapy or p.,ysieal t.,erapist assistaRt eurrieula w.,ie., 
is approved iR t.,e eouRtry iR w.,ie., t.,e applieaRt reeeivee t.,e eeueatioR. 

4; EvieeRee satisfactory to t.,e eommittee to substaRtiate t.,at t.,e se.,ool 
or eourse from w.,ie., t.,e applieaRt was graduated .,ad eeueatioRal 
re(1uiremeRts eomparable to programs approved by t.,e AmerieaR 
p.,ysieal t.,erapy assoeiatioR. 

5:- A letter from a p.,ysieal t.,erapist, registered aRe actively practieiRg iR 
Nort., Dakota, statiRg t.,at t.,e applieaRt will v.·ork uReer t.,at p.,ysieal 
t.,erapist's direct supervisioR for a period of six moRt.,s. 

&. ApplieaRt must pay aR examiRatioR fee as establis.,ee by t.,e eommittee. 

':!-: ApplieaRt must talte t.,e first RatioRal examiRatioR offeree by t.,e 
eommittee followiRg t.,e applieaRt's arrival iR t.,e state. 

&. ApplieaRt must reeei·ve a passiRg seore oR t.,e RatioRal examiRatioR. 

9:- ApplieaRt may .,ave RatioRal examiRatioR seores traRsferree by t.,e 
testiRg ageRey if t.,e applieaRt .,as takeR t.,e RatioRal examiRatioR iR 
some ot.,er state. 

4&. If aR applieaRt .,as satisfactorily eompletee t.,e RatioRal examiRatioR 
aRe ot.,er re(1uiremeRts for registratioR iR aRot.,er state, aRe .,as .,ad at 
least six moRt.,s p.,ysieal t.,erapy or p.,ysieal t.,erapist assistaRt worltiRg 
experieRee iR t.,e URitee States, t.,e applieaRt may be exeusee from t.,e 
re(1uiremeRt of workiRg 'v'Y'it., a p.,ysieal t.,erapist w.,o is registered iR 
Nort., Dakota prior to registratioR by t.,e state of Nort., Dakota. 
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4+. At the committee's discfetion, an intefVie•w with the committee OF any 
designee Of designees thefeof may be fe~uifed. 

History: Effective Deeembef 1, 1980; amended e#eeti•q~e Apfil 1, 1992. 
General Authority: NDGG 43 26 10 
Law Implemented: NDGG 43 26 05, 43 26 06 

61.5-02-02-04. Types of registration. Repealed effective July 1. 2004. 

+. Tempofary fegistFation. 

ft: Befofe beginning as a physical theFapist Of physical thefapist 
assistant in Nofth Dakota, an applicant must file with the committee 
a Wfitten applieation fof fegistfation and any othef documents the 
eommittee may fe~uife. A tempofary fegistfation may then be 
issued. The committee may issue a tempofary fegistfation to a 
peFSon who has applied fOF fegistfation and is eligible to take the 
national e>tamination. This tempofary fegistfation allov1s a pefson 
to wofk with onsite supeFVision by a physieal thefapist. 

b:- A tempofary fegistfation may be issued to: 

{47 United States tfained applicants fof fegistfation by 
e>tamination upon feceipt of a satisfactory application, 
the national e>tamination fee and an official tfanscfipt of 
credits. 

~ United States tfained applicants fof fegistfation by 
endofsement upon feceipt of satisfaetor)' application, 
fee, official tFanscfipt of cfedits, copy of cuffent registfation 
and a copy of the lettef to the intefstate fepofting sefvice 
fe~uesting the tfansfef of scofes. 

tat Fofeign tfained applicants fof fegistfation by e>tamination 
upon feeeipt of all genefal fe~uifements, pfoviding all afe 
satisfactory to the committee, and pro·q~iding the application 
end national e>temination fees have been paid. 

~ Fofeign tfained applicants fof fegistfation by endofsement 
upon feceipt of ell fe~uifements, pfoviding all Bfe satisfactory 
to the committee. 

e:- The tempofary fegistfetion may not e>tceed thfee months and 
may, at the committee's discfetion, be fenewed fof en additional 
si>t months. 

d:- With fespect to the application of those fofeign educated applicants 
who must sefVe e pfeceptoFShip, the committee cannot make a final 
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deterffliRBtiOR URtil the preceptership is COfflpleted, SO the fellewiRg 
prO'i'iSiORS shall apply: 

f4-) If the applicaRt passes the first e~affliRatieR, the tefflperary 
registratieR is e~eRded uRtil the cefflpletieR of the required , 
CORtiRUOUS preceptership. 

~ If the applicaRt fails the first e~affliRatieR, the applicaRt 
is required to apply to take BRother e~affliRatieR. If 
the applicaRt passes the Re~ possible e~affliRatieR, the 
tefflperary registratieR is e~teRded uRtil cefflpletieR of the 
required, ceRtiRueus preceptership. 

@} If the applicaRt fails the Re~t possible e~affliRatieR, the 
tefflperary registratieR fflBY be e~teRded at the cefflfflitlee's 
discretiOR. 

2-:- AdditieRal requireffleRts fer registratieR by eRderseffleRt are: 

a:- VerificatieR of registratieR freffl the physical therapy e~affliRiRg 
beards of all states iR which the therapist was registered. 

tr. Copy of scores oR the RatieRal e~affliRatieR traRsfflitted by BR 
iRterstate repertiRg service. 

& Official registratieR. VVheR all requireffleRts have beeR fflet, BR 
official registratieR shall be issued giviRg each registraRt a perfflaReRt 
registratieR Rufflber. 

History: Effective Decefflber 1, 1980; BffleRded effecti·,·e April 1, 1992. 
General Authority: NDCC 43 26 10 
Law Implemented: NDCC 43 26 05,43 26 06, 43 26 08 

61.5-02-02-05. Renewal of registration. 

1. Registrations shall be renewed annually by January thirty-first. 

2. If a registrant fails to receive the renewal notice, it is the responsibility 
of the registrant to contact the committee before the January thirty-first 
deadline. 

3. Any registrant who fails to make application for renewal of registration by 
January thirty-first will, at the committee's discretion, pay a late renewal 
fee as prescribed in section 61.5-02-03-01 . 

4. A registration expires if not renewed by January thirty-first. 

5. If a registration has expired for more than a year, the registrant is 
not eligible for renewal, but must apply for registration. However, 
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registrants whose registrations have lapsed and who have been 
unregistered for more than one year but less than five three years from 
the last renewal may not be required to take the national examination .. 
provided the continuing education requirements have been met. 

6. All licensed physical therapists may be required to file with the 
committee a notarized statement indicating they have read these 
administrative rules. 

History: Effective December 1, 1980; amended effective April 1, 1992; 
December 1, 1994: July 1. 2004. 
General Authority: NDCC 43-26-10 
Law Implemented: NDCC 43-26-01,43-26-09, 43-26-11(12) 

61.5-02-02-06. Exceptions to registration. 

1. Nortn Dakota GeRtUFY Code cAaf)ter 43 26 excludes from tne Recessity 
of registratioR f)Aysical tnera19y studeRts BAd aides wno ·worl< uRder 
tne direct suf)eNisioR of registered f)Aysical tnera19ists. The following 
persons are exempt from North Dakota physical therapy registration 
requirements when engaged in the following activities: 

a. A person in a professional education program approved by the 
board who is pursuing a course of study leading to a degree 
as a physical therapist and who is satisfying supervised clinical 
education requirements related to the person's physical therapy 
education while under onsite supervision of a licensed physical 
therapist. 

.b... A physical therapist who is practicing in the United States 
armed services. United States public health service. or veterans 
administration pursuant to federal regulation for state licensure of 
health care providers. 

c. A physical therapist who is licensed in another jurisdiction of the 
United States or a foreign-educated physical therapist credentialed 
in another country if that person is performing physical therapy in 
connection with teaching or participating in an educational seminar 
of no more than sixty days in a calendar year. 

d. A physical therapist who is licensed in another jurisdiction of the 
United States if that person is providing consultation by means 
of telecommunication to a physical therapist licensed under North 
Dakota Century Code chapter 43-26. 

2. If aides or students provide physical therapy services other than under 
direct supervision of a registered physical therapist, they are in violation 
of North Dakota Century Code chapter 43-26. 
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3. Upon application to the committee. a physical therapist currently 
registered in good standing in another state or jurisdiction. and who 
is not subject to any pending disciplinary proceeding. may practice 
physical therapy in North Dakota without obtaining registration from 
the committee provided the practice is limited to no more than thirty full 
or partial days per year. The one-year period starts on the date the 
written application is approved by the committee. Prior to any such 
limited practice. the physical therapist must apply to the committee. 
using forms provided by the committee. and pay an application fee of 
twenty-five dollars. The application must include: 

.sL. Verified documentation from the appropriate registration authority 
identifying the requirements for registration in that jurisdiction. 
confirming that the physical therapist is registered and in good 
standing in that jurisdiction. and confirming that the physical 
therapist is not subject to any pending disciplinary proceedings. 

h.. The dates. locations. and scope of practice the physical therapist 
intends to perform in North Dakota. 

c. The purpose of the physical therapist's limited North Dakota 
practice and the physical therapist's employer. 

d. Other information required by the committee. 

History: Effective December 1, 1980: amended effective July 1. 2004. 
General Authority: NDCC 43-26-10 
Law Implemented: NDCC 43-26-05, 43-26-08. 43-51-05. 43-51-06 

61.5-02-02-07. Registration refused, revoked, or suspended.&..-JU: 
restricted. 

1. The committee may refuse, suspend, restrict. or revoke a registration 
on the grounds stated in North Dakota Century Code section 43-26-11 . 

2. The committee may refuse to grant registration to any applicant who 
begins practice as a physical therapist or as a physical therapist 
assistant prior to being registered to practice in North Dakota. 

History: Effective December 1, 1980: amended effective July 1. 2004. 
General Authority: NDCC 43-26-10 
Law Implemented: NDCC 43-26-11 
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CHAPTER 61.5-02-03 

61.5-02-03-01. Fees. 

1. Application fee- not refundable- $35.00 $150.00. 

2. Professional examination sef\·iee examination fee $35.00. 

&- Reexamination fee for professional examination serviee examination 
$35.00. 

4: Annual renewal fee - $10.00 $60.00 for physjcal therapist and $40.00 
for physical therapist assistant. 

5:- 3. Late renewal fee- $25.00 $50.00. 

History: Effective December 1, 1980: amended effective July 1. 2004. 
General Authority: NDCC 43-26-10 
Law Implemented: NDCC 43-26-05,43-26-06,43-26-08,43-26-09,43-26-10 
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CHAPTER 61.5-03-02 

61.5-03-02-02. Credit standards. The following credit standards apply to 
any continuing education course that is intended to meet the continuing education 
requirements for physical therapists or physical therapist assistants: 

1. The educational activities must have significant intellectual or practical 
content dealing primarily with matters directly related to the practice 
of physical therapy or to the professional responsibility or ethical 
obligations of the participants. 

2. Each person making a presentation at a continuing education course 
must be qualified by practical or academic experience to teach the 
subject the person covers. 

3. Participants shall attend educational activities in a classroom or 
other setting suitable for the activity. Video, motion picture, or sound 
presentations may be used. 

4. Credit may not be given for entertainment or recreational activities or 
programs, employment orientation sessions, holding an office or serving 
as an organizational delegate, meeting for the purpose of making policy, 
or noneducational association meetings. 

5. Credit may not be given for meals, keynote speeches, introductory 
or preliminary sessions, postsession activities, and similar events 
associated with continuing education programs. 

6. A person teaching an approved continuing education course must 
be awarded additional credit for preparation time not to exceed a 
ratio of five to one between preparation time and presentation time 
respectively. Presentation time counts as contact hours for continuing 
education purposes. This credit may be taken for only one course 
annually. 

7. 0fle A elf of tRe fS(!Uife€1 COUfSS'v't'Ofl< fOf Bfly fepoftifiQ pefi0€1 
Coursework may be acquired through self-study, 't'v'RieR iflvolves 
eleetfoflie feeoffiiflgs (wRetRef video Of soufl€1) Of eOFfespofiEieflee 
weflt; provided that the feeoffiiflgs must be coursework is accompanied 
by appropriate written materials. 

History: Effective April 1, 1992: amended effective July 1. 2004. 
General Authority: NDCC 43-26-10 
Law Implemented: NDCC 43-26-05, 43-26-09 
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CHAPTER 61.5-03-03 

61.5-03-03-01. Verification of compliance. 

1. At the January license renewal deadline immediately following their 
two-year continuing education cycle, registrants shall provide a 
signed and notarized statement provided by the committee listing the 
continuing education courses taken and indicating compliance with the 
required twenty-five hours of continuing education. The committee, 
in its discretion, may require additional evidence necessary from a 
registrant to verify compliance. 

2. The committee shall periodically select a sample of the registered 
physical therapists and may request evidence of the continuing 
education to which they have attested. Documentation may come 
directly from the registrant or from state or national organizations that 
maintain those types of records. 

3. A person who claims extenuating circumstances in not being able to 
meet the continuing education requirements shall petition the committee 
for consideration of those special conditions. 

4. As of January 31, 1992, registrants registering in North Dakota for the 
first time from other states or countries who do not have twenty-five 
hours of continuing education credits within the last two years will be 
required to complete thirteen hours of continuing education within a year 
of their initial registration in North Dakota, and will thereafter be on the 
two-year continuing education cycle provided in these rules. Effective 
January 31, 1992, tne same r=eejuirement will be mandated for any Nortn 
Dal<ota resident •wno seeks reregistration after naving allo'v'ted nis or ner 
f)re•vious registration to laf)se. 

History: Effective April 1, 1992: amended effective July 1. 2004. 
General Authority: NDCC 43-26-10 
Law Implemented: NDCC 43-26-05, 43-26-09 
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CHAPTER 61.5-04-01 

61.5-04-01-01. Violations. Complaints and problems about alleged 
violations of North Dakota Century Code chapter 43-26 shall be forwarded to the 
committee for its consideration. The committee shall review and, if necessary, 
investigate all complaints and allegations that come before it concerning North 
Dakota Century Code chapter 43-26 violations. The committee may seek the 
advice and assistance of legal counsel in this review and investigation process. 
The committee may direct its secretary executive officer, or other personnel, to act 
either directly, on its behalf, or to assist others, in filing complaints of North Dakota 
Century Code chapter 43-26 violations with state's attorneys, and to provide 
assistance and information as required by state's attorneys. The committee may 
seek the advice of legal counsel concerning the use of injunctions as a means of 
preventing or stopping North Dakota Century Code chapter 43-26 violations, and 
may direct legal counsel, on its behalf, to use such remedies. 

History: Effective December 1 , 1980: amended effective July 1. 2004. 
General Authority: NDCC 43-26-10 
Law Implemented: NDCC 43-26-13 

220 



CHAPTER 61.5-05-01 

61.5-05-01-02. Physical therapist assistants. The physical therapist 
assistant shall perform specific physical therapy duties under the supervision of 
a physical therapist who is properly credentialed in the jurisdiction in which the 
physical therapist assistant practices. 

1. Performance of service in general. 

a. The physical therapist assistant may initiate or alter a treatment 
program only with prior evaluation by, and approval of, the 
supervising physical therapist. 

b. The physical therapist assistant, with prior approval by the 
supervising physical therapist, may adjust the specific treatment 
procedure in accordance with changes in the patient's status. 

c. The physical therapist assistant may interpret data only within the 
scope of the physical therapist assistant's education. 

d. The physical therapist assistant may respond to inquiries regarding 
a patient's status to appropriate parties within the protocol 
established by the supervising physical therapist. 

e. The physical therapist assistant shall refer inquiries regarding 
patient prognosis to a supervising physical therapist. 

f. Documentation other than the initial note and the discharge 
summary can be written by a physical therapist assistant. 

2. Service in home health, long-term care, and school settings. 

a. A qualified physical therapist must be accessible by communication 
to the physical therapist assistant at all times while the physical 
therapist assistant is treating the patient. 

b. An initial visit must be made by a qualified physical therapist for 
evaluation of the patient and establishment of a plan of care. 

c. A joint visit by the physical therapist and physical therapist 
assistant or a conference between the physical therapist and 
physical therapist assistant must be made prior to or on the first 
physical therapist assistant visit to the patient. The physical 
therapist must complete the initial evaluation. 

d. At least once every sixth physical therapist assistant visit or at 
least once every thirty calendar days, whichever occurs first, the 
physical therapist must visit the patient. Following each onsite visit 
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by a physical therapist, the medical/education record must reflect 
a documented conference with the physical therapist assistant 
outlining treatment goals and program modification. The physical 
therapist must make the final visit to terminate the plan of care. 

e. A supervisory onsite visit must include: 

(1) An onsite functional assessment. 

(2) Review of activities with appropriate revisions or termination 
of plan of care. 

(3) Assessment of utilization of outside resources. 

3. Service in hospitals or other clinical settings require constant onsite 
supervision. 

a. All duties must conform with section 61.5-05-01 -01 . 

b. A joint treatment with the physical therapist and physical therapist 
assistant or after a direct treatment by the physical therapist with a 
conference between the physical therapist and physical therapist 
assistant must occur at least once per week. 

History: Effective December 1, 1994: amended effective July 1. 2004. 
General Authority: NDCC 43-26-10 
Law Implemented: NDCC 43-26-09, 43-26-11 

61.5-05-01-03. Athletic trainers. Repealed effective July 1. 2004. =me 
sUdetic trainer who wori(S in physical therapy settings shell practice only uneer the 
onsite supervision of a physical therapist ene is clessifiee as supporti·,·e personnel. 

+. The athletic trainer may initiate a treatment program esteblishee by a 
physical therapist after consultation with the supervising therapist The 
physical therapist must complete the initial e>t·eluetion. 

r. The athletic trainer, after consultation with the supervising physical 
therapist, may eejust the specific treatment proceeure in eccoreence 
Vt'ith changes in a patient's status. 

3:- The athletic trainer may interpret eete only within the scope of the 
athletic trainer's eeucetion . 

4:- The athletic trainer may respone to inquiries from appropriate parties 
regereing a patient's status, within the protocol esteblishee by the 
physical therapist end the athletic trainer. 
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5:- A joint treatment with the physical therapist and athletic trainer or a 
conference between the physical therapist and athletic trainer must 
occur at least once per week. 

&. The athletic trainer shall refer inquiries regarding patient prognosis to 
the supervising physical therapist. 

':!-: Documentation written by the athletic trainer must be cosigned by the 
supervising physical therapist. 

History: Effecti'te December 1, 1994. 
General Authority: NDGG 43 26 10 
Law Implemented: NDCC 43 26 09, 43 26 11 

61.5-05-01-04. Physical therapy aides. The physical therapy aide may 
assist the physical therapist in the following activities: 

1. Carry out established procedures for the care of equipment and 
supplies. 

2. Prepare, maintain, and clean up treatment areas and maintain a 
supportive area. 

3. Transport patients, records, equipment, and supplies in accordance 
with established policies and procedures. 

4. Perform predetermined general office procedures. 

5:- Assemble and disassemble equipment and accessories. 

&. 5. Under the oosite direct supervision of a physical therapist, assist in 
preparation for and perform established treatment protocols routine 
tasks as assigned. 

History: Effective December 1, 1994: amended effective July 1. 2004. 
General Authority: NDCC 43-26-10 
Law Implemented: NDCC 43-26-09, 43-26-11 

61.5-05-01-05. Supervision ratios. A physical therapist, at any one time, 
may supervise a maximum of three supportive personnel if no more than two eHhe 
supporti·ve personnel are licensed physical therapist assistants. 

History: Effective December 1, 1994: amended effective July 1, 2004. 
General Authority: NDCC 43-26-10 
Law Implemented: NDCC 43-26-09, 43-26-11 

61.5-05-01-06. Supportive personnel identification. All supportive 
personnel shall wear an identification badge identifying them as a physical 
therapist assistant, certified athletic trainer, or physical therapy aide, or as 
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appropriate. Supportive personnel shall not use any term that implies they are 
licensed physical therapists. 

History: Effective December 1, 1994: amended effective July 1. 2004. 
General Authority: NDCC 43-26-10 
law Implemented: NDCC 43-26-09, 43-26-11 
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TITLE 67.1 

EDUCATION STANDARDS AND PRACTICES BOARD 
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JULY 2004 

CHAPTER 67.1-01-01 

67.1-01-01-01. Organization of the education standards and practices 
board. 

1. History. The autonomous education standards and practices board 
was established by legislation in 1993. The board came into existence 
effective January 1, 1995, and assumed its duties on July 1, 1995. The 
board has its origins in the teacher professional practices commission 
which served in an advisory capacity to the superintendent of public 
instruction for teacher certification, teacher preparation program 
approval, and professional development. 

2. Board organization. The education standards and practices board 
consists of ten members appointed by the governor. The board 
membership includes four classroom teachers from public schools, one 
classroom teacher from a private school, two school board members, 
two school administrators, and one dean of a college of education. 
The superintendent of public instruction or designee serves as an ex 
officio, nonvoting member. The administrator's professional practices 
board is a subset of the education standards and practices board which 
includes the two school administrator members, two school board 
members, and two teacher members selected by the full board. The 
term of office of the board members is three years, commencing on 
July first of the year of their appointment. Members may serve only 
two consecutive terms. 

a. Officers. The officers are a chairperson, vice chairperson, and 
secretary, who will be the board executive director. The officers will 
be elected for one-year terms at the reorganization meeting, which 
will be the first meeting called following July first of each year. 

(1) The duties of the chairperson include: 

(a) Recognize members, state motions, and confine 
debate to the motion under discussion; 
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(b) Call for special meetings upon the request of a majority 
of the board in writing; 

(c) Assist the director in preparing an agenda to be sent 
with the announcement of the next meeting; 

(d) Designate board members to attend special meetings 
at board expense; 

(e) Appoint standing committees and subcommittees; 

(f) Be responsible for communicating all statements on the 
actions of the board in the execution of its duties; and 

(g) Perform other duties as deemed necessary by the 
board. 

(2) The duties of the vice chairperson include: 

(a) Preside when the chairperson is absent or when called 
to the chair by the chairperson; 

(b) Perform the duties of the chairperson until a new 
chairperson is elected in case of a vacancy in the office 
of the chairperson; 

(c) Be acquainted with the duties and responsibilities of the 
chairperson; and 

(d) Perform other duties as deemed necessary by the 
board. 

(3) The duties of the executive director include: 

(a) Record attendance of the board members; 

(b) Keep an accurate record of all proceedings and 
distribute them to the members; 

(c) Assist the chairperson in the preparation and 
distribution of the agenda; 

(d) Notify all board members ten days in advance of any 
meeting; 

(e) Send out all mailings and notices required by the board; 

(f) Prepare a financial statement for each regular meeting 
and coordinate vouchers; 
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(g) Release statements to the media, subject to board 
approval; and 

(h) In the absence of the chairperson and the 
vice chairperson, call the meeting to order and preside 
while a temporary chairperson is elected. 

b. Board members. Board members will have regular and functional 
attendance at all regular meetings. The chairperson will 
recommend to the governor that board members missing three 
consecutive meetings be replaced. Board members will send any 
materials for inclusion in mailings to the chairperson and director. 
Members will prepare input for each regular meeting. They will file 
a written report with the director after attending any subcommittee 
meetings. 

3. Meetings. The education standards and practices board shall hold 
a minimum of four meetings annually. The year, for purposes of the 
board, begins July first and ends the last day of June during the ensuing 
calendar year. The meetings shall be scheduled by the membership 
at large, or at the call of the chairperson, or may be held upon the 
request in writing by a majority of the board members. The meetings 
may be held only after ten days' prior notice. A majority of the members 
constitutes a quorum that will have the authority to act upon any items 
of business properly placed before the board. Members should notify 
the secretary if unable to attend. Meetings will be conducted according 
to Robert's rules of order. 

4. Board compensation. Each member of the board is entitled to receive 
compensation in the amount of sixty-two dollars and fifty cents per day 
and to reimbursement for expenses as provided by law for other state 
officers while attending meetings or performing duties directed by the 
board. A member of the board may not lose the member's regular 
salary and may not be reguired to refuse the compensation to which 
the member is entitled under this section for serving on the board. 

5. Contact information. Licensure application packets and additional 
information about the rules of licensure of the education standards and 
practices board may be obtained by writing or calling: 

Education Standards and Practices Board 
600 East Boulevard Avenue, Dept. 202 
Bismarck, NO 58505-0080 
Phone: 701-328-2264 
Fax: 701 -328-2815 
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Requests for initial application packets should be made in writing and 
accompanied by the tv;eAty five 1b.i.!1Y dollar initial application packet fee. 

History: Effective July 1, 1995; amended effective October 1, 1998; June 1, 1999; 
March 1, 2000; August 1, 2002; July 1. 2004. 
General Authority: NDCC 15.1-13-09, 28-32-02 
Law Implemented: NDCC 15.1-13-02, 15.1-13-03. 15.1-13-04, 15.1-13-05, 
15.1-13-06, 15.1-13-07, 15.1-13-29,28-32-02 

67.1-01-01-02. Duties of the education standards and practices board. 

1. Standards for professional ethics, performance, and practices. 
The board continuously reviews the North Dakota educator's code of 
ethics and rules, standards, and procedures pertaining to licensure, 
teacher education program approval, and professional development of 
educators. As part of the education standards and practices board, the 
board will solicit input from the teaching profession and representatives 
of school administrators, school board members, teacher educator 
professors, and other interested citizens. The board will be responsible 
for the interpretation of the North Dakota educator's code of ethics with 
requests for interpretation being placed in writing. 

2. Consideration of written complaints relative to code violations. 
Requests for an inquiry against any North Dakota licensed educator 
from any interested citizen will be heard by the board. The inquiry 
must be requested in writing. Any educator named in an inquiry will be 
notified and will be informed of the procedures that will be taken. 

3. Board-initiated complaints. The education standards and practices 
board may initiate proceedings against any North Dakota licensed 
educator for cause as stated in North Dakota Century Code sections 
15.1-13-25 and 15.1-13-26 or for violations of the educator's code of 
ethics. 

4. Complaint process. A complaint by a citizen against a teacher or 
administrator is made by submitting a request for inquiry form to the 
office of the education standards and practices board. 

a. A patron, a professional, or a district representative may obtain the 
request for inquiry forms and procedural guidelines from the office 
of the education standards and practices board. 

b. The formal complaint process will begin when the requesting party 
returns the completed request for inquiry form to the secretary 
of the education standards and practices board. The form 
must be signed by the complainant. SupportiAg All supporting 
documentation may must be included as iAaieetea iA the proeeaurel 
guiaeliAes at the time the request for inquiry is submitted. 
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c. The education standards and practices board secretary, upon 
receipt of the request for inquiry form, shall transmit a copy with 
the supporting documentation to the affected educator by certified 
mail. 

d. The affected educator may submit a clear and concise answer to 
the complaint within twenty eeleAder working days from the day the 
certified mail is delivered. The answer must be sent to the secretary 
of the education standards and practices board and may include 
supporting documentation. If the affected educator fails to file an 
answer, the allegations in the complaint will be deemed admitted 
and the board shall proceed to a hearing pursuant to North Dakota 
Century Code sections 15.1-13-24 and 15.1-13-25. 

e. Upon receipt of the response from the affected educator, or 
passage of the deadline for a response, the education standards 
and practices board secretary will place the request for inquiry on 
the agenda of the next meeting of the education standards and 
practices board or administrator's professional practices board for 
preliminary discussion. 

f. At the education standards and practices board meeting, the 
education standards and practices board or administrator's 
professional practices board will review the written documents 
presented. No testimony will be heard at this time. Based upon 
the paper review, the board will determine the following: 

(1) To dismiss the case. 

(2) To seek additional information. 

(3) To issue a warning or reprimand, or both. 

(4) To initiate formal disciplinary action. 

g. If the application for licensure is denied, or if the board determines 
to initiate formal disciplinary action that may result in suspension, 
revocation, or other appropriate disciplinary action, the applicant 
may request, in writing, a hearing. The hearing will be conducted 
according to the Administrative Agencies Practices Act, North 
Dakota Century Code chapter 28-32. Parties may be represented 
and provide testimony at the administrative hearing. 

h. Denial and revocation of an educator's professional license for 
convictions of crimes against children or sexual offenses: 

(1) Notwithstanding any other law, the education standards and 
practices board shall deny an application for a teaching 
license and the education standards and practices board 
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or administrator's professional practices board shall revoke 
immediately the teaching license of an individual who has 
been found guilty of a crime against a child or a sexual 
offense. 

(2) An individual who is denied an educator's professional 
license or who has had a license revoked under this section 
may file a request with the education standards and practices 
board office for a due process hearing in accordance with 
this section and the Administrative Agencies Practices Act, 
North Dakota Century Code chapter 28-32. 

(3) The education standards and practices board may impose 
a fee against a licenseholder to reimburse the education 
standards and practices board for all or part of the costs of 
the administrative actions that result in disciplinary action 
against the licenseholder under this subdivision. 

History: Effective July 1, 1995; amended effective October 1, 1998; March 1, 
2000; August 1 , 2002: July 1. 2004. 
General Authority: NDCC 15.1-13-08, 15.1-13-09 
Law Implemented: NDCC 15.1-13-08, 15.1-13-24, 15.1-13-25, 15.1-13-26, 
15.1-13-29 

67.1-01-01-03. Fine for practicing without a license. The education 
standards and practices board may impose a fine against any individual without a 
valid license who is under contract in any position requiring a valid professional 
educator's license. 

1. The fine imposed will be fifty dollars per day the individual practices 
without a valid license, up to a total fine of two hundred fifty dollars. 

2. The effective date of the fine will be the first day after the educator's 
license has expired or the first day practicing before obtaining a valid 
license. 

3. The educator will have five days after notification from the board to 
submit to the education standards and practices board all required 
information for license renewal before additional disciplinary action will 
be taken. 

4. The fiRe must be paid by the educator prior to receiviRg the educator's 
iRitial or reRewed liceRse. The license will be issued upon receiving the 
completed application and all documentation will be submitted to the 
board for its review. 

History: Effective March 1, 2000; amended effective August 1, 2002: July 1. 2004. 
General Authority: NDCC 15.1-13-09, 15.1-13-17 
Law Implemented: NDCC 15.1-13-17 

232 



CHAPTER 67.1-02-02 

67.1-02-02-02. Initial licenses. 

1. Initial teacher licensure for in-state graduates or graduates of 
out-of-state programs requires a minimum of a bachelor's degree from 
a state agency-approved teacher education program. The approved 
program must include a general studies component, a North Dakota 
recognized program area major, and a professional pedagogy core 
as defined in this section and the North Dakota standards for teacher 
education program approval: 

a. The general studies component includes liberal arts preparation in 
the areas of the humanities, fine arts, mathematics, natural 
sciences, behavioral sciences, and symbolic systems as 
prerequisite to entrance into the professional education program. 

b. North Dakota recognized program area majors are printed on 
the application form and include content-specific majors at the 
secondary level, content-'specific kindergarten through grade 
twelve majors as listed below, majors in middle level education, 
or majors in elementary education. Majors that are transcripted 
by state-approved teacher education programs using terminology 
not appearing on the application form must be compared to the 
North Dakota standards for teacher education program approval 
to determine whether they meet the same criteria as the listed 
recognized majors. Majors must include a minimum of thirty-two 
semester hours of coursework specific to the major beyond the 
introductory level. 

(1) The secondary content-specific major must include a 
minimum of four semester hours in special methods of 
teaching at the secondary level and special methods of 
teaching in the specific content area. Effective July 1. 
2006. all initial secondary licensure applicants grades seven 
through twelve in the core academic areas will need to 
meet or exceed the cut scores for the praxis II as set by the 
education standards and practices board. 

(2) The middle level major must include study of middle level 
foundations, adolescent development, reading in the content 
areas, and special methods of teaching at the middle level. 
Study of these areas must total a minimum of ten semester 
hours with at least two semester hours of special methods of 
teaching at the middle level and twenty clock hours of middle 
level classroom field experience. Effective July 1. 2006. all 
initial middle licensure applicants grades five through eight in 
the core academic areas will need to meet or exceed the cut 
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scores for the praxis II as set by the education standards and 
practices board. 

(3) The elementary major must include special methods of 
teaching elementary content areas with a minimum of twelve 
semester hours specific to teaching elementary school 
mathematics, science, social studies, reading, and language 
arts. Effective July 1. 2006. all initial elementary licensure 
applicants grades one through six will need to meet or 
exceed the cut scores for the praxis II elementary test 0011 
and the praxis II principles of learning and teaching test 
0522. 

(4) Kindergarten through grade twelve preparation programs 
in special education, foreign language, art, music, physical 
education, business education, and computer education 
must include a minimum of four semester hours of special 
methods of teaching inclusive of kindergarten through grade 
twelve and special methods of teaching in the specific 
content area. 

(5) The early childhood major must include study of child 
development, birth through age eight, and include special 
methods of teaching at the early childhood level. 

c. The professional education component includes a minimum of 
twenty-two semester hours of pedagogical study of teaching and 
learning in addition to the program-specific major. This coursework 
must be from the areas of educational foundations, educational 
psychology, child development, teaching and learning theory, 
educational diagnosis and assessment, inclusive education, 
educational technology, classroom and behavioral management, 
and human relations specific to teaching. The professional 
education component must also include classroom professional 
experience prior to student teaching and a minimum of ten weeks of 
full-time successful participation in student teaching at appropriate 
grade levels. The professional education component, including 
student teaching, must be completed under the supervision of a 
teacher training institution approved by the education standards 
and practices board in North Dakota or the appropriate state, 
provincial, or similar jurisdictional authority for out-of-state 
institutions. 

d. Student teaching exception - Internship. An applicant who 
graduated from a state-approved teacher education program prior 
to January 1, 1988, which did not include a minimum of ten weeks 
of full-time student teaching may qualify under one of the two 
options under this subdivision. These options are available only 
if the applicant has met all other requirements for licensure of 
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the education standards and practices board and North Dakota 
Century Code sections 15.1-18-02 and 15.1-18-03, except the 
requirement of ten weeks of student teaching. 

(1) The applicant must document a minimum of eight full weeks 
of student teaching at the appropriate level in the major field 
of study under the supervision of a state-approved teacher 
education program and document five years of successful 
teaching within the last ten years; or 

(2) An applicant who can document a minimum of eight weeks 
of successful student teaching but cannot document a 
minimum of five years of successful teaching experience 
must either complete the additional student teaching hours or 
may choose to complete an internship under the supervision 
of a state-approved college of teacher education to fulfill the 
additional hours. 

(a) The internship contact hours in the classroom must 
consist of classroom time blocks not less than one-half 
day and when added to the applicant's existing student 
teaching hours total a minimum of ten weeks of full-time 
equivalent student teaching and supervised internship 
experience. 

(b) The internship must occur in a regular kindergarten 
through grade twelve classroom setting and allow the 
intern to experience the full range of curriculum and 
classroom operations. 

(c) The internship must be approved by the education 
standards and practices board and transcripted through 
a state-approved teacher education institution. 

e. Teaching minors. A teaching minor may only be earned or added 
to a teaching major. An individual may not be licensed or change 
grade levels of licensure with only a teaching minor unless the 
individual has met the requirements in section 67.1-02-03-03.3. 

A teaching minor is defined as a minimum of sixteen semester or 
twenty-four quarter credit hours in a single designated academic 
area. These sixteen semester or twenty-four quarter credit hours 
must be in courses for which the institution gives credit toward 
graduation in the major. 

2. An applicant must have a mm1mum overall grade point average 
of 2.50. The education standards and practices board will use the 
college-figured grade point average if all previous college coursework is 
on the transcript. If the student has transferred from another institution, 
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and the grade point average calculated by the institution granting 
the degree is only for those credits at that institution, the education 
standards and practices board will refigure the grade point average 
using all previous college coursework. 

3. An applicant shall provide three positive recommendations. Two 
of the recommendations must be secured from the most recent 
employing board, credentialed supervisors, or administrators. One 
of the recommendations may be a person of the applicant's choice 
with knowledge of the applicant's teaching potential and character. If 
the applicant has not taught in the last three years or it is impossible 
to secure recommendations from supervisors or administrators, the 
recommendations must be secured from individuals who can speak 
with regard to the teaching potential and character of the applicant. 

4. Verification of eligibility for home state licensure may be requested. 

5. Acceptable translations for preparations received in foreign institutions 
will be requested at the applicant's expense. 

6. An application fee of tweflty five 1bl!:::t.y dollars must accompany a 
request for an initial application form. 

7. A fee of s00y seventy dollars must accompany the application for initial 
licensure for in-state and out-of-state graduates. An additional fee of 
one hundred seventy-five dollars for transcript review from out-of-state 
graduates must also accompany the licensure application. 

8. All initial licenses are valid for only two consecutive years. 

9. Fingerprinting. In addition to completing the licensure application 
process outlined in this section, an applicant applying for licensure in 
North Dakota for the first time after August 1, 1997, must submit to 
a fingerprint screening for criminal records in accordance with North 
Dakota Century Code section 15.1-13-14. 

a. An applicant graduating from a North Dakota teacher preparation 
program may obtain the fingerprinting materials from college 
officials. Previous graduates and out-of-state graduates must 
contact the education standards and practices board directly for 
the fingerprinting materials. Fingerprint screening reports from 
other agencies are not available to the education standards and 
practices board. Applicants must complete the process with 
cards and release forms designating the education standards and 
practices board as the agency to receive the report. 

b. The applicant must have the fingerprinting done by an authorized 
law enforcement agency such as a sheriff's office, police 
department, or campus police. Both cards are to be completed 
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with a ten-finger check. The criminal record inquiry authorization 
form must also be completed, including an original signature. The 
fingerprint cards and authorization form must be returned directly 
to the education standards and practices board office. 

c. Unofficial, incomplete, altered, or damaged cards and forms will not 
be accepted. 

d. The applicant is responsible for all local, state, and federal law 
enforcement agency fees related to the fingerprint background 
check. 

e. The applicant is advised to allow a minimum of eight weeks for 
the fingerprint screening process. An applicant must hold a valid 
North Dakota license to be employed or permitted to teach in 
North Dakota. Individuals who have completed all requirements 
for the professional educator's license except final completion of 
the fingerprint background check may obtain a provisional license 
under section 67.1-02-04-04. 

f. Fingerprint screening reports must be recent and may only be used 
for licensure for six months from the date the report is received by 
the education standards and practices board. 

10. Reeducation for initial licensure. Applicants who hold nonteaching 
degrees in content areas taught in public schools may receive initial 
licensure by completing the professional education requirements at 
a state-approved program authorized to recommend applicants for 
licensure in that area. This reeducation may be completed at the 
undergraduate or graduate level. The institution with the approved 
program must document that the applicant's specialty area degree is 
equivalent to its approved program's specialty area requirements in 
subdivisions b and c of subsection 1, and recommend the applicant for 
licensure. Applicants applying under this section must file a completed 
application form as other initial applicants, comply with the fingerprint 
background check in subsection 9, and pay all applicable fees. 

11 . Preprofessional skills test. On July 1, 2002, all initial applicants for 
licensure will be required to submit their test scores for the PPST 
in reading, writing, and mathematics. Beginning July 1, 2003, all 
applicants for initial licensure will need to submit their test scores for 
the PPST in reading, writing, and mathematics which meet or exceed 
the state cut score. 

History: Effective July 1, 1995; amended effective October 1, 1998; October 16, 
1998; April 14, 1999; June 1, 1999; March 1, 2000; August 1, 2002: July 1. 2004. 
General Authority: NDCC 15.1-13-08, 15.1-13-09, 15.1-13-10 
Law Implemented: NDCC 15.1-13-08, 15.1-13-10, 15.1-13-11 , 15.1-13-12, 
15.1 -13-14 
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67.1-02-02-04. Two-year and five-year renewals. 

1. Two-year renewal license. 

a. A two-year renewal license will be issued to applicants with less 
than eighteen months of successful contracted teaching in North 
Dakota who meet the reflewal re(!uiremeflts afld pay the required 
fees fee of fifty dollars and submit the same recommendations as 
are reguired by paragraph 3 of subdivision a of subsection 2. -=Ffte 
tvto year reflewal fee is forty dollars. 

b. A two-year reentry license will be issued to an applicant reentering 
the profession after an absence of five years. An applicant 
reentering the profession must complete eight semester hours 
of reeducation credit during the applicant's first two years of 
contracted employment as stated in this section and in section 
67.1-02-02-09. The fee for the reentry license is 800y seventy 
dollars. 

c. A two-year reentry license will be issued to an applicant from out 
of state who has had an absence from the profession of more than 
five years, or to an applicant who cannot submit four semester 
hours of credit taken during each of the past two five-year periods 
if employed in education out of state. Such an applicant must 
meet the requirements of North Dakota initial licensure as stated 
in section 67.1-02-02-02 and must also complete the requirements 
for reentry education as stated in this section and in section 
67.1-02-02-09. The fee for the reentry license is 800y seventy 
dollars. 

d. A two-year renewal license will be issued for substitute teaching. A 
substitute teacher must maintain a valid teaching license using the 
two-year renewal cycle, but is not required to submit reeducation 
hours unless the person signs a contract. The fee for this two-year 
renewal is fefty fifty dollars. 

e. In extraordinary circumstances. the board may waive or extend the 
time for completion of the reeducation credits. 

2. Five-year renewal license. 

a. The initial five-year renewal will be issued to those applicants who 
have successfully taught eighteen months in the state on a valid 
North Dakota license. 

(1} All five-year license applications must be accompanied by a 
fee of one hundred twenty-five dollars. 
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(2) Succeeding five-year renewals require evidence of thirty 
teaching days of contracted service and completion of a 
minimum of four semester hours of reeducation credit to 
avoid reverting to entry status. 

(3) Three recommendations are required. Two of the 
recommendations must be secured from the most 
recent employing board, credentialed supervisors, and 
administrators. One of the recommendations may be a 
person of the applicant's choice with knowledge of the 
applicant's teaching potential and character. If the applicant 
has not taught in the last three years or it is impossible to 
secure recommendations from credentialed supervisors or 
administrators, then recommendations must be secured 
from individuals who can speak with regard to the teaching 
potential and character of the applicant. 

b. A renewal applicant who has completed the four semester hours of 
credit but has not been contracted for at least thirty days under the 
five-year license will revert to the two-year renewal cycle. 

c. Probationary license. An applicant who has failed to complete the 
four semester hours of reeducation credit, whether the application 
has been contracted or not, will either not be renewed , or may 
agree to be placed on a two-year probationary license. Eight 
semester hours of reeducation semester credit must be supplied 
as a condition of the two-year probationary license. A second 
probationary license will not be issued. 

d. If recommendations are not adequate to issue a five-year license, 
the education standards and practices board shall provide a 
hearing following North Dakota Century Code chapter 28-32. 
Following the hearing procedure, the education standards and 
practices board shall make a determination whether to issue a 
renewal to the applicant or deny relicensure. 

e. In extraordinary circumstances. the board may waive or extend the 
time for completion of the reeducation credits. 

History: Effective July 1, 1995; amended effective October 1, 1998; October 16, 
1998; April 14, 1999; June 1, 1999; March 1, 2000; August 1, 2002: July 1. 2004. 
General Authority: NDCC 15.1-13-09, 15.1-13-10 
Law Implemented: NDCC 15.1-13-09, 15.1-13-10, 15.1-13-11 

67.1-02-02-05. Professional development for license renewal. The 
succeeding renewal of the five-year license requires verification of a minimum 
of four semester hours or six quarter hours of college or university credit earned 
within the dates of the license, contracted teaching of a minimum of thirty days, 
and three recommendations as outlined in subsection 2 of section 67.1 -02-02-04. 
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Applicants not meeting these requirements will be processed as indicated under 
that section. Professional development coursework submitted for renewal may 
be either undergraduate or graduate credit and must be either in professional 
education or applicable to the applicant's licensed major, minor, or endorsement 
areas. Applicants who are working toward an added degree or endorsement may 
use coursework applicable to that expanded area of study for renewal. 

In extraordinary circumstances. the board may waive or extend the time for 
completion of the reeducation credits. 

History: Effective July 1, 1995; amended effective October 1, 1998; March 1, 
2000: July 1. 2004. 
General Authority: NDCC 15.1-13-09, 15.1-13-10 
Law Implemented: NDCC 15.1-13-09, 15.1-13-10 

67.1-02-02-07. Multicultural education and Native American studies. 
North Dakota education standards and practices board licensure requires a 
minimum of two semester hours in multicultural education, including Native 
American studies and strategies for teaching and assessing diverse learners. 

1. North Dakota graduates applying for licensure meet these 
requirements through completion of education standards and practices 
board-approved programs that include coursework addressing 
the multicultural education and Native American studies standard. 
Teacher preparation programs may meet these requirements through 
general education, specific content major, professional education 
requirements, or a combination thereof. 

2. Out-of-state applicants must provide evidence documenting successful 
completion of the requirement to the education standards and practices 
board within t\vo years of eofltraeted employmeflt iFI North Dakota the 
interim reciprocal licensure reguirements in chapter 67.1-02-04. 

3. Substitute teachers may defer completion of the requirement until a 
contracted position is accepted. Individuals who graduate prior to 
September 1, 1980, are exempt from muticultural requirements under 
North Dakota Century Code section 15.1-13-10. 

History: Effective July 1, 1995; amended effective October 1, 1998; March 1, 2000; 
August 1, 2002: July 1. 2004. 
General Authority: NDCC 15.1-13-09, 15.1-13-10 
Law Implemented: NDCC 15.1-13-10 

67.1-02-02-09. Reentry. An applicant who has been out of teaching for a 
period of more than five years must earn a total of eight semester hours or twelve 
quarter hours of college or university credit in the area in which the teacher wishes to 
renew licensure during the first two years of reentry contracted service. Substitute 
teachers are exempt from the eight semester hour requirement until the individual 
accepts a contracted position. The fee for the two-year reentry license is smty 
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seventy dollars. Reentry applicants should also refer to information in subsection 1 
of section 67.1-02-02-04, regarding two-year and five-year renewals. 

History: Effective July 1, 1995; amended effective October 1, 1998; June 1, 1999; 
March 1, 2000; August 1, 2002: July 1. 2004. 
General Authority: NDCC 15.1-13-09, 15.1-13-10 
Law Implemented: NDCC 15.1-13-09, 15.1-13-10, 15.1-13-11 
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CHAPTER 67.1-02-03 

67.1-02-03-01. Elementary endorsement. Reeducation of a licensed 
teacher for elementary schoolteaching may be accomplished by completing a 
state-approved elementary teacher education program of twenty-six semester 
hours or forty quarter hours, including a regular classroom student teaching 
experience of six quarter hours or a minimum of five consecutive weeks between 
kindergarten through grade six. or the clinical practice option described in section 
67.1-02-04-07. The coursework must include special methods of teaching 
elementary content areas with a minimum of twelve semester hours specific to 
teaching elementary school reading, language arts, mathematics, science, and 
social studies along with additional appropriate elementary education coursework. 

ReedueatioA Prior to July 1. 2006. reeducation for the elementary 
endorsement must be completed prior to or within two years of assignment to 
teach at the elementary level. Effective July 1. 2006. all elementary endorsement 
applicants grades one through six will need to meet or exceed the cut scores 
for the praxis II elementary test 0011 and the praxis II principles of learning and 
teaching test 0522. 

A verified successful college-supervised internship with credit may be substituted 
for student teaching under this section. The internship option within the elementary 
endorsement is available only: 

1. To an individual who has graduated from a state-approved teacher 
education program that has as part of its approved preparation a year 
of college-supervised internship at the elementary level; or 

2. To an individual licensed by the North Dakota education standards 
and practices board to teach kindergarten through grade twelve in 
accordance with North Dakota Century Code sections 15.1-18-03 and 
15.1-18-02 who has already successfully completed a minimum of 
five weeks of full-time student teaching at the elementary level in the 
individual's specialty area. The total internship contact hours in the 
classroom must be equivalent to a minimum of five weeks of full-time 
student teaching and consist of classroom time blocks not less than 
one-half of one day. 

The internship must occur in a regular kindergarten through grade six classroom 
setting and allow the intern to experience the full range of curriculum and classroom 
operations. Individuals performing elementary endorsement internships work 
under the supervision of licensed teachers and must not be assigned in lieu of 
regularly employed teachers. Individuals completing the internship option who 
are doing so to meet the requirements for elementary principalship must not 
intern with classroom teachers they would be supervising or evaluating in their 
role as principal. The internship must be approved by the education standards 
and practices board and transcripted through a state-approved teacher education 
institution. 
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The applicant must request the endorsement form from the education standards 
and practices board or from www.state.nd.us/espb/form. complete it. and return 
to the board office with the official transcripts and the review fee of seventy-five 
dollars. 

Specialty area endorsement in art. foreign language. or music for elementary 
teachers grades one through six. Elementary teachers with a major or major 
equivalency defined in section 67.1-02-03-01 in elementary education will be 
considered highly qualified to teach art. foreign language. or music grades one 
through six. Elementary teachers with a major. minor. or minor equivalency 
endorsement in art. foreign language. or music will be considered highly qualified 
in art. foreign language. or music grades one through six. 

History: Effective July 1, 1995; amended effective June 1, 1999; March 1, 2000; 
August 1, 2002: July 1. 2004. 
General Authority: NDCC 15.1-13-09, 15.1-13-10 
Law Implemented: NDCC 15.1-13-10, 15.1-18-02 

67.1-02-03-02. Kindergarten endorsement. Reeducation of elementary 
teachers for kindergarten schoolteaching may be accomplished by presenting 
a minimum of eight semester hours or twelve quarter hours of kindergarten 
coursework in curriculum, methods, materials, skills, and activities for the 
kindergarten child. The applicant must have a minimum of one year full-time 
equivalent successful teaching experience in kindergarten or grade one or 
student teaching of four semester hours or six quarter hours or a minimum of 
five consecutive weeks applicable to the endorsed area. Reeducation for the 
kindergarten endorsement must be completed prior to or within two years of 
assignment to teach at the kindergarten level. 

The applicant must request the endorsement form from the education standards 
and practices board or from www.state.nd.us/espb/form. complete it. and return 
to the board office with the official transcripts and the review fee of seventy-five 
dollars. 

History: Effective July 1, 1995; amended effective June 1, 1999; March 1, 2000~ 
July 1. 2004. 
General Authority: NDCC 15.1-13-09, 15.1-13-10 
Law Implemented: NDCC 15.1-13-10, 15.1-18-02 

67.1-02-03-03. Secondary endorsement. Reeducation for secondary 
schoolteaching may be accomplished in one of the following ways: 

1. By completing the minimum requirements for a degree in secondary 
education, including student teaching in grades seven through twelve 
or the clinical practice option as described in section 67.1 -02-04-07. and 
a North Dakota-recognized content area major-;--er .. 

2. An individual who already has a North Dakota-recognized content area 
major meeting the state-approved teacher education standards may 
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complete the secondary endorsement by presenting a minimum of 
eigftt twenty-two semester hours or tv;elve quarter hours of secondary 
education professional courses for the endorsement in addition to the 
major or minor field. The applicant must have a minimum of one year 
successful teaching experience in grades seven through twelve or 
have supervised student teaching as part of the above program or the 
clinical practice option as described in section 67.1-02-04-07. 

3. An individual who has a bachelor's degree in elementary education with 
a transcripted recognized content minor may complete the secondary 
methods coursework and a minimum of five weeks of student teaching 
in grades seven through twelve or the interim licensure clinical practice 
option under section 67.1-02-04-07. 

Reeducation for the secondary endorsement must be completed prior to 
assignment to teach in the secondary content area. Effective July 1. 2006. all 
applicants for a secondary endorsement must complete the praxis II test meeting 
or exceeding the cut scores set by the education standards and practices board. 

The applicant must request the endorsement form from the education standards 
and practices board or from www.state.nd.us/espb/form. complete it. and return 
to the board office with the official transcripts and the review fee of seventy-five 
dollars. 

History: Effective July 1, 1995; amended effective October 1, 1998; June 1, 1999; 
March 1, 2000; August 1, 2002: July 1. 2004. 
General Authority: NDCC 15.1-13-09, 15.1-13-10 
Law Implemented: NDCC 15.1-13-10, 15.1-18-03 

67.1-02-03-04. Middle school endorsement for grades five through 
eight. The middle school endorsement is mandatory for teachers licensed for 
grades seven through twelve to qualify for work with grades five and six in the 
subject fields of their licensure and voluntary for work with students in grades 
seven and eight. Elementary teachers licensed to teach grades one through six 
must complete the middle school endorsement to teach in grades seven and 
eight. Endorsement for teaching in middle school is available on a voluntary 
basis to teachers licensed to teach elementary grades one through eight or to 
specialty areas licensed to teach grades one through twelve under paragraph 1 , 
3, or 4 of subdivision b of subsection 1 of section 67.1-02-02-02. A review of past 
coursework will be conducted and a program of studies needed for completion 
will be established. The middle school endorsement requires a minimum of ten 
semester hours, including all of the following: 

1. Development of young adolescents. 

2. Philosophy and curriculum (foundations) of middle school education. 

3. Teaching reading and other study or learning skills in the content areas. 
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4. Methods or strategies of teaching in the middle grades, two semester 
hours minimum. 

5. Reeducation for the middle level endorsement must include a twenty 
clock-hour field experience in grades five through eight in a school 
setting where middle level philosophy has been implemented, or 
successful teaching in grades five through eight in a school setting 
where middle level philosophy has been implemented. 

Reeducation for the middle school endorsement must be completed prior to or 
within two years of assignment to teach at the middle level, grades five through 
eight. 

The applicant must reguest the endorsement form from the education standards 
and practices board or from www.state.nd.us/espb/form. complete it. and return 
to the board office with the official transcripts and the review fee of seventy-five 
dollars. 

History: Effective July 1, 1995; amended effective June 1, 1999; March 1, 2000; 
August 1, 2002: July 1. 2004. 
General Authority: NDCC 15.1-13-09, 15.1-13-10 
Law Implemented: NDCC 15.1-13-10, 15.1-18-02 

67.1-02-03-05. Bilingual education or English as a second language 
endorsement. English as a second language endorsement. Reeducation for 
a "bilingual edueatien er :English as a second language" endorsement for any 
licensed teacher may be accomplished by presenting at least sixteen semester 
hours or twenty-four quarter hours of college coursework in all of the areas 
following areas: in subsections 1 through 5. 

Bilingual education endorsement. Reeducation for a bilingual education 
endorsement for any licensed teacher may be accomplished by completing all the 
reguirements for the English as a second language endorsement in subsections 1 
through 5 and meeting the additional reguirements related to bilingual education 
in subsections 6 and 7. 

1. Foundations. Four semester hours or six quarter hours of college 
coursework, including the following: 

a. Multicultural education, which involves a knowledge of ethnic 
groups in North Dakota and the United States, and different 
instructional methods to use with different ethnic and language 
groups. 

b. Feundatiens ef bilingual educatien, which invel·ves rnedels ef 
bilingual edueatien; research en the effeeti·veness, er leek thereef, 
ef bilingual edueatien; histery ef bilingual edueatien; and significant 
laws and eeurt deeisiens affecting language rninerity students. 
Foundations of second language instruction. including history. 
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models of instruction. research. and significant laws and court 
decisions affecting language minority students. 

2. Linguistics. Six semester or nine quarter hours of college coursework, 
including the following areas: 

a. Linguistics, which involves the nature of language, organizational 
principles of language (phonology, morphology, syntax, and 
semantics), principles of language change, and development of 
language families. 

b. Psycholinguistics, which involves first and second language, oral 
and written acquisition processes, and learning theories. 

c. Sociolinguistics, which involves basic sociocultural variables 
in language use and language learning, types of bilingual and 
multilingual educational situations, and social determinants of 
dialect and style. 

3. Methods. Two semester or three quarter hours of college coursework, 
including the fello·wing: 

a-: Methods methods of teaching English as a second language to 
students, which involves an exploration of historical and current 
instructional approaches in teaching English as a second language, 
from the grammar-translation method to the natural method. 

lr. Methods of teaching bilingual education, which in'o'OI'o'es an 
understanding of instructional programs in bilingual education, 
such as immersion, transitional, early entry, and late entry. 

4. Assessment. Two semester hours or three quarter hours of college 
coursework from assessment and testing of culturally diverse students, 
which involves a study of culturally appropriate assessment tools and 
methods of identifying and assessing limited English proficient students. 

5. Field experience. Two semester or three quarter hours of college 
coursework in field teaching experience with limited English proficient 
students in a bilingual or English as a second language setting. 

6. Methods of teaching bilingual education. which involves an 
understanding of instructional programs in bilingual education. such as 
immersion. transitional. early entry. and late entry. 

7. A minimum of sixteen semester hours or twenty-four quarter hours in a 
language other than English or documented proficiency in a language 
other than English. 
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Reeducation for the bilingual education or English as a second language 
endorsement must be completed within two years of assignment to teach bilingual 
education or English as a second language. The applicant shall file a plan with the 
education standards and practices board upon becoming employed as a bilingual 
or English as a second language teacher, outlining how the endorsement will 
be completed within the two-year period. The bilingual or English as a second 
language endorsement enables the applicant to teach bilingual or English as a 
second language grades kindergarten through twelve. Applicants teaching other 
content material must hold licensure appropriate to the teaching of that content at 
the assigned grade levels in compliance with North Dakota Century Code sections 
15.1 -18-03 and 15.1-18-02 and this article. 

The applicant must request the endorsement form from the education standards 
and practices board or from www.state.nd.us/espb/form. complete it. and return 
to the board office with the official transcripts and the review fee of seventy-five 
dollars. 

History: Effective July 1, 1995; amended effective October 1, 1998; June 1, 1999; 
March 1, 2000; August 1, 2002: July 1 I 2004. 
General Authority: NDCC 1511-13-09, 1511-13-10 
Law Implemented: NDCC 15~1-13-10 

67.1-02-03-06. Minor equivalency endorsement. 

1 I Nothing in this section may be interpreted to affect the validity of minor 
equivalencies issued by the department of public instruction prior to 
September 1, 1998. 

2. The applicant wishing to apply under the minor equivalency 
endorsement option must be licensed by the education standards 
and practices board to teach under North Dakota Century Code section 
15.1-18-02 or 15.1-18-03. The minor equivalency endorsement will be 
issued for the same grade levels as the individual's primary licensure, 
the same as for minors transcripted by colleges of teacher education. 
Those whose primary licensure is secondary may use the endorsement 
to teach the new content area in grades seven through twelve. Those 
whose primary licensure is elementary (grades one through six or one 
through eight) or middle school (grades five through eight) may use 
the endorsement for additional content expertise at those levels but 
may not use it to teach at the high school level without a complete 
secondary endorsement. 

3. The applicant must request a minor equivalency endorsement form from 
the education standards and practices board, complete it, and return it 
to the education standards and practices board with official transcripts 
and the review fee of fifty seventy-five dollars. 
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4. Once the transcripts have been reviewed, if all requirements have been 
met, the minor equivalency endorsement will be added to the teaching 
license. A new teaching license will be issued. 

5. If the requirements have not been met, the education standards and 
practices board will return the minor equivalency endorsement form 
listing the additional requirements to be completed. No additional fee 
will be charged when the requirements have been met and the minor 
equivalency endorsement is added to the teaching license. 

6. Two levels of content area endorsements are available to be added 
to the existing North Dakota professional educator's license. A listing 
of all the minor equivalency endorsement content areas available 
and specific areas of study required within each equivalency can 
be obtained by contacting the office of the education standards and 
practices board. 

a. The ME16 level requires a minimum of sixteen semester hours of 
content-specific coursework, including the areas of study approved 
and required by the education standards and practices board. 
The ME 16 level will be reviewed when the applicant applies for 
renewal licensure. The coursework for the ME24 level must be 
completed within five years of the application date for the ME16 
level. If the ME24 level coursework is not completed within five 
years, the ME16 level will be removed from the license. 

b. The ME24 level requires a minimum of twenty-four semester 
hours of content-specific coursework, including the areas of study 
approved and required by the education standards and practices 
board. The ME24 level also must include the special methods 
of teaching in the content area. The ME24 level is considered 
equivalent to a full teaching minor. 

7. All coursework for the minor equivalency endorsement must be beyond 
the introductory level general studies courses as defined in section 
67.1-02-02-02 and be transcripted by an approved teacher education 
program. 

8. All coursework must be transcripted by a state-approved college of 
teacher education program. 

9. The minor equivalency endorsement must be completed prior to 
contracted teaching in the content area. 

10. Effective July 1. 2006. minor equivalencies will continue to be available 
in the noncore academic areas. If a teacher chooses to complete a 
minor equivalency in the core academic areas. the teacher will need 
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to complete the praxis II content-based test in addition to the minor 
equivalency. 

History: Effective March 1, 2000; amended effective August 1, 2002: July 1. 2004. 
General Authority: NDCC 15.1-13-09, 15.1-13-10 
Law Implemented: NDCC 15.1-13-08, 15.1-13-10, 15.1-13-11, 15.1-18-03 

67.1-02-03-07. Major equivalency endorsements . 

.1, High. objective. uniform state standard of evaluation. College 
transcripted majors. the major equivalency licensure options described 
in this section. and alternative licenses issued in compliance with 
chapter 67.1-02-04 will be aligned with the North Dakota standards 
for program approval in section 67.1-02-01-05 as the state of North 
Dakota criterion-based measure of assurance that all teachers are 
highly qualified. 

2. Core academic areas. For purposes of this section. English. reading 
and language arts. mathematics. science. foreign languages. music. 
visual arts. history. civics and government. geography. and economics 
are considered core academic areas. All other areas are considered 
noncore academic areas. 

3. Major equivalency endorsement. A major equivalency endorsement 
is a licensure option in which an individual already licensed to teach in 
North Dakota may add qualifications to the license by demonstrating 
the individual has competency equivalent to the North Dakota program 
approval standards and other licensure requirements in section 
67.1-02-02-02 for the new area. 

a. The minimum number of semester hours or equivalent competency 
documentation for a major equivalency is thirty-two semester 
hours. with the exception of composite majors. which require 
forty-two semester hours. Competency equivalent to a major in 
early childhood education. elementary education. middle level 
education. or secondary education academic majors must include 
evidence of appropriate: 

ill Content area preparation: 

ro Teaching methods and strategies: and 

Ql Applied experience at the appropriate grade levels. i.e .. field 
experience. clinical practice. or student teaching. 

Endorsements issued by the education standards and practices 
board may be used toward demonstration of competency. 
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b. North Dakota-licensed individuals who wish to add a major 
equivalency to an existing professional educators' license may 
demonstrate the new content area competency through the 
following options approved by the education standards and 
practices board: 

ill Undergraduate or graduate. or both. coursework equivalent 
to a major and aligned with the North Dakota program 
approval standards: 

.(21 An advanced degree in the major area which by itself. or in 
combination with other coursework. meets or exceeds 
the requirements for preparation in the major at the 
undergraduate level: 

.@1 Until July 1. 2006. a minor or minor equivalency in the area 
with successful completion of a portfolio which may include. 
but not consist entirely of. evidence of successful teaching 
experience in the area and a one hundred dollar review fee: 

.(£ A minor or minor equivalency in the area with successful 
completion of a content test meeting or exceeding the 
minimum scores determined by the education standards and 
practices board: 

@ Until July 1. 2006. existing North Dakota licensure in the 
area with a minimum of three years of successful teaching 
experience in the area. and successful completion of a 
portfolio documenting competency: 

.(ID Existing North Dakota licensure in the area with a minimum of 
one year of successful teaching experience in the area. and 
successful completion of a content-based competency test 
approved by the education standards and practices board: or 

ill National board for professional teaching standards 
certification in the major area. 

4. Major equivalency endorsement - Requirements. To be considered 
for a major equivalency. individuals teaching in the areas of early 
childhood education. elementary education. middle level education, 
and secondary education academic areas must be licensed in 
accordance with the laws and administrative rules of the education 
standards and practices board and must meet the provisions in North 
Dakota Century Code chapter 15.1-18. which include holding a major 
or major equivalency in the core content areas in which they are 
teaching. and a major. major equivalency. minor. or minor equivalency 
in noncore areas in which they are teaching. 
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a. Major eguivalency endorsement for elementary teachers 
grades one through six. Beginning July 1. 2006. all elementary 
teachers new to the profession and all early childhood education 
teachers whose licensure will include grades one through three 
must pass a content-based test and teaching skills test in 
elementary education approved by the education standards and 
practices board. Elementary teachers already licensed in North 
Dakota prior to July 1. 2006. are considered highly gualified on the 
basis of holding a major or endorsement in elementary education 
or a major in early childhood education which gualifies to teach 
grades one through three. 

b. Major eguivalency endorsement for middle level teachers grades 
five through eight. Individuals teaching in a middle school must 
meet the education standards and practices board grade level 
reguirements in section 67.1-02-03-04. and hold a minimum 
eguivalent of sixteen semester hours of content area preparation 
and methods in the subject area specializations in which they are 
teaching. New middle school teachers must. beginning July 1. 
2006. hold a minimum eguivalent of twenty-four semester hours 
of content area preparation and methods in the subject area 
specializations in which they are teaching or may demonstrate 
major eguivalency in subject areas through options allowed in 
subdivision b of subsection 3. 

The semester hours of content area preparation and methods of 
this subdivision for the subject area specialization must include 
the following specific semester hour preparation as listed in the 
following subject areas: 

ill English and language arts . 

.(g} Coursework in speech or debate: and 

.(Ql Six semester hours in reading: 

m Mathematics. Coursework in college algebra: 

Ql Science . 

.(g} Life science. Six semester hours in life science or 
biology: and 

.(Ql Earth science. Six semester hours in earth science or 
geology: and 

ill Social studies . 

.(g} Geography. Six semester hours in geography: and 
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.(Ql History. Six semester hours in history, including North 
Dakota studies. 

c. Major eguivalency endorsement for secondary teachers grades 
seven through twelve. To be considered highly gualified. secondary 
teachers must hold a major or major eguivalency in the core content 
areas in which they are teaching. and a major. major eguivalency. 
minor. or minor eguivalency in noncore areas in which they are 
teaching. 

d. Major eguivalency endorsement for teachers in science grades 
seven through twelve. Secondary teachers with majors in biology. 
chemistry. earth science. or physics (minimum of thirty-two 
semester hours) or physical science and other composite science 
degrees (minimum of forty-two semester hours) will be licensed 
to teach in each specific science discipline in which the individual 
has the minimum preparation for that specific science discipline 
aligned with the North Dakota standards for the areas (twelve 
semester hours). 

e. Major eguivalency endorsement for teachers in social studies 
grades seven through twelve. Secondary teachers with majors 
in history (thirty-two semester hours). geography (thirty-two 
semester hours). civics and government (thirty-two semester 
hours). economics (thirty-two semester hours). or composite 
social studies (forty-two semester hours) will be licensed to teach 
in each specific social studies discipline in which the individual 
has a minimum number of semester hours aligned with the North 
Dakota standards for the area: history (eighteen semester hours). 
geography (twelve semester hours). civics and government (twelve 
semester hours). and economics (twelve semester hours). or a 
minimum of six semester hours aligned with the North Dakota 
standards for any other specific social studies disciplines. 

t. Major eguivalency endorsement for English and language arts 
teachers grades seven through twelve. Secondary teachers 
with majors in English and language arts (thirty-two semester 
hours) will be licensed to teach in additional areas of speech. 
journalism. or drama and theater arts if the individual has a 
minimum preparation of six semester hours aligned with the North 
Dakota standards for that specialization. Individuals who hold 
majors. major eguivalencies. minors. or minor eguivalencies in 
speech. journalism. or drama and theater arts will also be licensed 
to teach those specializations. 

g.. Major eguivalency endorsement for music teachers grades seven 
through twelve. Teachers with majors in the field of music 
(minimum of thirty-two semester hours) will be licensed to teach at 
grade levels consistent with their preparation as stated in the rules 
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for initial licensure in section 67.1-02-02-02 and in specializations 
of instrumental or clioral music in which they have a minimum 
of eight semester hours aligned with the North Dakota program 
approval standards for that specialization. The eight semester 
hours may not include hours in private or group lessons or 
participation in music ensembles. 

The applicant must reguest the endorsement form from the education standards 
and practices board or from www.state.nd.us/espbform. complete it. and return to 
the board office with the official transcripts and the review fee of seventy-five dollars. 

History: Effective July 1. 2004. 
General Authority: NDCC 15.1-13-09. 15.1-13-10 
Law Implemented: NDCC 15.1-13-10. 15.1-13-11. 15.1-13-14 

67.1-02-03-08. Career and technical educator endorsements. The 
applicant wishing to apply for the career and technical educator endorsements 
must be licensed by the education standards and practices board to teach under 
North Dakota Century Code section 15.1-18-02 or 15.1-18-03. Prior to applying for 
the career and technical educator endorsement. the applicant must be approved by 
the career and technical educator state supervisor of special needs or diversified 
occupations through the review of college transcripts. development of a program 
of study. and completion of the career and technical educator endorsement form. 
The form. transcripts. and review fee of seventy-five dollars should be forwarded 
to the education standards and practices board office. Applicants may apply 
for the career and technical educator endorsements in career and technical 
resource educator endorsement. career and technical basic skills educator 
endorsement. career and technical teacher-student mentor endorsement. or 
diversified occupations endorsements. 

History: Effective July 1. 2004. 
General Authority: NDCC 15.1-13-09. 15.1-13-10 
Law Implemented: NDCC 15.1-13-10. 15.1-13-11. 15.1-13-14 
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CHAPTER 67.1-02-04 

67.1-02-04-01. Interim licenses for teacher shortages. Interim licenses 
will be issued under the following conditions: 

1. Consideration for interim licenses will not be granted until after August 
fifteeAtl'l first in any year. 

2. Interim licenses may be issued only in areas where documented 
shortages of regularly licensed teachers exist as determined by the 
education standards and practices board. Shortage areas must be 
determined by the education standards and practices board based 
upon the ratio of regularly licensed teachers in the state who are 
qualified for the position to the number of schools with open positions 
requesting interim licensure. In cases where near shortages exist, the 
board must give additional consideration to whether the hiring school 
has made a diligent effort to attract and hire regularly licensed teachers. 

3. The request for an interim license must be initiated by a school. The 
school board or administration must make the request in writing to the 
education standards and practices board for consideration of an interim 
license, indicating intent to offer a contract if licensure can be arranged. 
The request must document that a diligent effort has been made to 
employ a regularly licensed teacher to fill the position. Documentation 
of a diligent effort to employ qualified personnel should include 
information on how and how long the position was advertised, whether 
schools of education have been contacted in search of applicants, 
how many qualified applicants applied, how many applicants were 
interviewed, whether increases in salary or other incentives were 
offered in an attempt to attract qualified applicants, and whether these 
incentives are comparable to those offered by other schools of similar 
size and means. 

4. The candidate must write a letter indicating willingness to accept the 
position if offered. 

5. Complete official transcripts of all college work must be sent to the 
education standards and practices board. 

6. The applicant must have proficiency and hold minimum qualifications of 
a content area bachelor's degree in the content area to be assigned. If 
an applicant already qualifies for teacher licensure in another content 
area, interim licensure may not be used to teach in a new content area 
while obtaining new content area requirements. 

7. Renewal of interim licenses will be reviewed each year and will 
depend upon the supply of and demand for teachers as evidenced by 
documented efforts to obtain a licensed person for the position. 
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8. Renewal of the interim license, if permitted, is contingent upon 
presentation of at least eight semester hours or twelve quarter hours 
of additional college credit toward completion of the requirements for 
regular licensure as stated in section 67.1-02-02-02 and the North 
Dakota standards for teacher education program. 

9. The fee for the interim license is one hundred~ dollars for each year 
the license is issued. 

10. Interim licensure is to address documented shortage areas only. Interim 
licensure may not be issued to applicants who have failed to meet the 
deadlines or conditions of their regular licensure renewal. 

11. Initial applicants for interim licensure must also submit to the fingerprint 
background check as stated in subsection 9 of section 67.1-02-02-02. 

12. Upon completion of all of the requirements for regular licensure stated 
in section 67.1-02-02-02, an individual holding an interim license may 
apply for a regular two-year initial license and begin accruing the 
eighteen months of successful teaching time required to move into the 
five-year cycle according to sections 67.1-02-02-02 and 67.1-02-02-04. 

History: Effective July 1, 1995; amended effective October 1, 1998; October 16, 
1998-April14, 1999; June 1, 1999; March 1, 2000: July 1. 2004. 
General Authority: NDCC 15.1-13-09, 15.1-13-10 
Law Implemented: NDCC 15.1-13-10, 15.1-13-11, 15.1-13-14 

67.1-02-04-02. Interim licenses for substitute teachers. Interim 
licensure may be granted for substitute teachers who meet the initial requirements 
as outlined in subsections 1 through 6 and subsection 10 of section 67.1-02-04-01 
when a shortage of regularly licensed substitutes exists. The interim license fee 
for substitute teachers is thffiy forty dollars for one year. Renewal is contingent 
upon continued request from the school employing the substitute. Individuals who 
hold an interim substitute licensure and wish to accept a full-time or part-time 
contract must do so under the reentry requirements in sections 67.1-02-02-04 and 
67.1-02-02-09, including reeducation hours. 

History: Effective October 16, 1998-April 14, 1999; amended effective June 1, 
1999; March 1, 2000: July 1. 2004. 
General Authority: NDCC 15.1-13-09, 15.1-13-10 
Law Implemented: NDCC 15.1-13-10, 15.1-13-11 

67.1-02-04-04. Provisional licenses. Provisional licenses will be issued 
for a period of forty days under the following conditions: 

1. Consideration for provisional licenses will not be granted until after 
August fifteenth in any year. 
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2. Provisional licenses can only be issued to those individuals who have 
met all of the other requirements for a license except for the final 
clearance of the bureau of criminal investigation and the federal bureau 
of investigation. 

3. The school wishing to hire the individual has submitted to the education 
standards and practices board a letter of need and intent to hire. 

4. The individual has submitted a letter to the education standards and 
practices board indicating no criminal background and the intent to 
accept the position. 

5. The provisional license may be issued for forty days and may be 
renewed indefinitely at the discretion of the education standards and 
practices board and continued request of the school. 

6. There is a one-time fee for the provisional license of twenty twenty-five 
dollars. 

7. Once the criminal background investigation has been completed, the 
education standards and practices board may issue the license for 
which the individual is qualified with its respective fees and conditions. 

History: Effective March 1, 2000: amended effective July 1. 2004. 
General Authority: NDCC 15.1-13-09, 15.1-13-10 
Law Implemented: NDCC 15.1-13-10, 15.1-13-11, 15.1-13-13, 15.1-13-14 

67.1-02-04-05. Interim reciprocal licensure. North Dakota has conditional 
reciprocity with other states. To receive interim reciprocal licensure, an applicant 
must first hold a valid, current regular teaching certificate or license from another 
state, province, or similar jurisdiction. 

1. Interim reciprocal entrance requirements. Those who apply to 
the education standards and practices board, meet the minimum 
reciprocity requirements, and submit a satisfactory plan for completing 
the remaining North Dakota requirements will be issued a two-year 
interim reciprocal license which has a fee of~ seventy dollars. The 
minimum reciprocity qualifications are: 

a. A bachelor's degree that includes a major that meets the issuing 
jurisdiction's requirements in elementary education, middle level 
education, or a content area taught in public high school; 

b. Completion of a professional education sequence from a 
state-approved teacher education program, including supervised 
student teaching; 

c. Fingerprint background check as required of all initial applicants; 
and 
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d. Submission and education standards and practices board approval 
of a plan to complete all remaining requirements for full North 
Dakota licensure as stated in section 67.1-02-02-02. 

2. Remaining North Dakota requirements. An applicant will be notified 
of remaining requirements for full North Dakota licensure by the 
education standards and practices board. All out-of-state applicants 
shall submit transcripts for review by the same criteria as North Dakota 
applicants. The applicant must provide official copies of transcripts 
from all the institutions of higher education the applicant has attended. 
The nonrefundable fee for the transcript review process is one hundred 
seventy-five dollars. 

a. The transcript review fee may be deferred for the two-year 
substitute license. The fee is due upon application for the initial 
license and signing a North Dakota teaching contract. 

b. The school district where the applicant will be a substitute must 
apply in writing for the deferment. 

3. Renewals. The interim reciprocal license is renewable once, provided 
adequate progress toward completing the remaining requirements is 
documented and approved by the education standards and practices 
board. IRdividuels who ere oRiy substitutiRQ FRey hold eRd reRew the 
iRteriffi reei19roeel lieeRse eRd defer the reffieiRiRg requireffieRts uRtil 
they eoffie uRder J98R tiffie or full tiffie eoRtreet. 

History: Effective March 1, 2000; amended effective August 1, 2002: July 1. 2004. 
General Authority: NDCC 15.1-13-09, 15.1 -13-10 
Law Implemented: NDCC 15.1-13-10, 15.1-13-11, 15.1-13-14, 15.1-13-20, 
15.1-13-21 

67.1-02-04-06. Trade, industry, technical, and health occupations 
interim license. Applicants entering the profession of teaching in the areas of 
trade, industry, technical, and health occupations in compliance with the standards 
prescribed by the state board for voeetioRel career and technical education 
under North Dakota Century Code section 15 20.1 03.8 15-20.1-03 are issued 
restricted trade, industry, technical, and health occupations interim licensure by 
the education standards and practices board under North Dakota Century Code 
section 15.1-13-10. Applicants for the initial trade, industry, technical , and health 
occupations interim license pay the tweRty five thirty dollar initial application fee 
and a ~ seventy dollar fee for the first two-year license, and must also submit 
to a fingerprint screening for criminal records in accordance with North Dakota 
Century Code section 15.1-13-14. 

The trade, industry, technical, and health occupations interim license is 
renewable upon satisfactory completion of reeducation requirements prescribed 
and verified by the state board for voeetioRel career and technical education, 
submission of a completed application for renewal , positive recommendations, and 
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payment of the license fee. Subsequent two-year or five-year renewal licenses will 
be issued in accordance with the renewal requirements in section 67.1-02-02-04. 
An applicant issued a restricted trade, industry, technical, and health occupations 
license may teach or substitute teach only in that licensed area and may move into 
a regular teaching license by completing the requirements for regular licensure 
under section 67.1-02-02-02. 

The trade. industry. technical. and health occupations endorsement is 
reguired for those educators teaching occupational intent programs grades nine 
through twelve that meet the career and technical education standards or industry 
standards. or both. A review of past coursework and experience will be conducted 
and a program of studies needed for completion will be established. Reeducation 
for the trade. industry. technical. and health occupations endorsement must be 
completed prior to or within two years of assignment. 

The applicant must reguest the endorsement form from the department 
of career and technical education. complete it. and return it with the official 
documentation. and review fee of seventy-five dollars. 

History: Effective August 1, 2002: amended effective July 1. 2004. 
General Authority: NDCC 15.1-13-09, 15.1-13-10 
Law Implemented: NDCC 15.1-13-10, 15.1-13-11 , 15.1-13-14 

67.1-02-04-07. Interim licensure clinical practice option. Applicants who 
have entered the profession of teaching through interim or emergency licensure 
under section 67.1-02-04-01 , elementary. middle. or secondary endorsement 
under section 67.1 02 03 03 chapter 67.1-02-03, or trade, industry, technical, and 
health occupations interim licensure under section 67.1-02-04-06 and are seeking 
to complete the requirements for regular licensure under section 67.1-02-02-02 
may meet the student teaching requirement through a supervised clinical practice 
option meeting the following conditions: 

1. The applicant requesting the clinical practice option must hold a valid 
regular elementary license, a valid interim or emergency license or a 
valid trade, industry, technical , and health occupations interim license 
and be employed under contract by an approved school during the 
clinical practice. The clinical practice option is not intended to be used 
by applicants who are not under contract and would not need release 
time from those contracts to complete a regular student teaching 
experience. 

2. The clinical practice option must be approved by the education 
standards and practices board before it begins as part of the 
applicant's program of study toward regular licensure and must be 
conducted under the supervision of a state-approved college of teacher 
education. Criteria and evaluations for successful completion of the 
clinical experience must parallel and meet or exceed those the college 
of teacher education applies to student teaching experiences and 
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the clinical practice must be at the appropriate grade levels for the 
licensure sought. 

3. The school employing the applicant and the applicant must submit 
letters to the education standards and practices board requesting the 
clinical practice option and verifying their support of the agreement. 

4. The clinical practice option must require a minimum of ten weeks of 
close supervision, which includes an equitable combination of daily 
meetings with or observations of the applicant at the beginning of 
the experience, by an onsite teacher meeting the qualifications for 
cooperating teachers under section 67.1-02-01-02 and by the school 
building principal or other supervisor responsible for evaluations of 
teachers under North Dakota Century Code sections 15.1-15-01 and 
15.1-15-04 and must include onsite visits by college supervisors which 
meet or exceed the requirements for student teacher supervision under 
section 67.1-02-01-03. 

5. The clinical practice option includes mentoring of the applicant for at 
least one school year by the onsite cooperating teacher and may also 
include mentoring by an offsite content area specialist. The mentoring 
occurs outside of the applicant's regular teaching assignment time and 
meets or exceeds the contact that would occur in a ten-week, full-time 
student teaching experience. 

6. Upon completion of the clinical practice option, documentation of 
evaluations and transcripts verifying successful completion of the 
clinical practice will be provided through the college of teacher 
education to the education standards and practices board. 

7. Applicants holding valid interim or emergency licensure under section 
67.1-02-04-01 or trade, industry, technical, and health occupations 
interim licensure under section 67.1-02-04-06 who have successfully 
completed all of the other requirements for regular two-year initial 
licensure under section 67.1-02-02-02, except for ten weeks of 
supervised student teaching, may use the successful clinical practice 
meeting the conditions of this section to fulfill the student teaching 
requirement. 

History: Effective August 1, 2002: amended effective July 1. 2004. 
General Authority: NDCC 15.1-13-09, 15.1-13-10 
Law Implemented: NDCC 15.1-13-10 

67.1-02-04-08. Interim licensure of applicants with a bachelor's degree 
from a teacher education program approved by another jurisdiction. 

!:. An applicant for an interim license under this section must submit the 
following: 
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a. A completed application form. 

b. An application fee of twenty-five dollars. 

c. Official copies of transcripts from all institutions of higher education 
that the applicant has attended. 

d. A written plan to meet the reguirements for initial licensure set forth 
in section 67.1-02-02-02. 

e. Two fingerprint cards and a signed criminal record inguiry 
authorization form in accordance with subsection 9 of section 
67.1-02-02-02. 

f.. A nonrefundable fee of one hundred seventy-five dollars for 
transcript review. The transcript review fee may be deferred if the 
applicant will be substitute teaching. The school district where the 
applicant will be substitute teaching must apply in writing for the 
deferment. A deferred transcript review fee is due upon application 
for an initial license or signing a North Dakota teaching contract. 

9.:. An interim license fee of seventy dollars. 

h. Any other information the board may reguire. 

2. A two-year interim license may be granted to applicants who meet the 
following reguirements: 

a. The applicant has earned a bachelor's degree from a teacher 
education program approved by another jurisdiction. The 
bachelor's degree must include: 

ill A general studies component. 

.(.21 A major in special education. elementary education. middle 
level education. or a content area taught in a public high 
school. 

.Q1 A professional education seguence. including supervised 
student teaching or internship. 

b. The applicant has a plan. approved by the board. to meet the 
reguirements for initial licensure set forth in section 67.1-02-02-02. 

c. The applicant has not engaged in conduct that is grounds for 
disciplinary action or denial of a license under North Dakota 
Century Code section 15.1-13-25 or 15.1-13-26 or North Dakota 
Administrative Code section 67.1-02-02-06. 
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3. An interim license granted under this section may be renewed once. if 
adequate progress. as determined by the board. is made to complete 
the requirements for initial licensure set forth in section 67.1-02-02-02. 

History: Effective July 1. 2004. 
General Authority: NDCC 15.1-13-09. 15.1-13-10 
Law Implemented: NDCC 15.1-13-08. 15.1-13-10. 15.1-13-11. 15.13-14. 
15.1-13-25. 15.1-13-26 
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CHAPTER 67.1-02-05 

67.1-02-05-04. Endorsements, added degrees, and restrictions. The 
North Dakota educator's professional license is issued as described in section 
67.1 -02-02-02. This license qualifies the holder for regular classroom teaching or 
for functioning in areas with the proper endorsements and restrictions as assigned. 
Added degrees and endorsements must be obtained through state-approved 
teacher education programs. 

1. Endorsements. An individual holding a valid North Dakota teaching 
license may request endorsements in kindergarten, elementary, 
middle school, bilingual, secondary, or content area minor equivalency 
endorsements or any other endorsement issued by the education 
standards and practices board. Specific requirements appear in 
chapter 67.1-02-03, regarding reeducation. A one-time, nonrefundable 
review fee of fifty dollars must accompany the request to add an 
endorsement. 

2. New degrees. A newly acquired major, minor, or new degree may be 
added between renewal periods by submitting official transcripts and 
paying the regular renewal fee of forty dollars for those renewing to 
two-year licenses or one hundred dollars for those renewing to five-year 
licenses. An additional two-year or five-year extension, respectively, is 
added to the license expiration date at the time of the addition of the 
new major, minor, or degree. 

3. Added qualifications on life certificates. An individual who holds 
a life certificate under section 67.1-02-02-01 may add degrees 
or endorsements to the education standards and practices board 
licensure records by submitting official transcripts and paying the 
review fee of fifty dollars. An official duplicate of the life certificate 
showing the added degree will be issued to the life certificate holder at 
the time of the addition. 

Official duplicate copies of lost life certificates or renewable licenses will 
be provided at a cost to the holder of twenty dollars. 

4. Restricted licenses. Programs that include a specialized rather than a 
regular professional education core are issued licenses that restrict the 
holder to teaching in that specialty area. 

a. Restricted licenses are issued to applicants with master's degrees 
in: 

(1) School psychology. The kindergarten through grade twelve 
school psychology restricted license will be issued to those 
applicants who have a master's degree in school psychology 
from a national association of school psychology-accredited 
institution. 
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(2) Speech-language pathology. The kindergarten through 
grade twelve speech-language pathology restricted license 
will be issued to those applicants who have a master's 
degree in speech-language pathology or communication 
disorders, one hundred hours of school-based practicum, 
and have graduated from a program accredited by the 
council on academic accreditation of the American speech 
and hearing association. 

b. Restricted licenses are issued to applicants with baccalaureate 
degrees in the following areas who do not also meet qualifications 
for regular early childhood, elementary, middle level, secondary, 
or kindergarten through grade twelve licenses as stated in section 
67.1-02-02-02: 

(1) Mental retardation education. The mental retardation 
kindergarten through grade twelve restricted license will be 
issued to those people qualifying for a valid North Dakota 
teaching license in special education, l'leve a minimum of 
nineteen semester or hvent)· eigl'lt quarter l'lours in mental 
retardation coursework end a precticum from en institution 
offering a major in special education who hold a bachelor of 
science degree major in mental retardation. 

(2) Hearing-impaired education. The hearing-impaired 
kindergarten through grade twelve restricted license will 
be issued to those applicants who have a bachelor of 
science degree major in education of the deaf with thirty-two 
hours of hearing-impaired qualifying coursework. 

(3) Visually impaired education. The visually impaired 
kindergarten through grade twelve restricted license will be 
issued to those applicants who have a bachelor of science 
degree with a major in visually impaired and twenty-one 
through twenty-three semester hours in qualifying visually 
impaired coursework. 

(4) Preschool and kindergarten handicapped. The 
prekindergarten handicapped restricted license will be 
issued to those applicants who have a baccalaureate degree 
in early childhood special education. 

(5) All other special education categories require regular 
elementary or secondary qualifications. 

(6) Vocational Career and technical education. The trade, 
industry, technical, and health occupations restricted license 
will be issued to applicants holding a baccalaureate level 
degree in vocational career and technical education if that 
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degree does not include the general education or regular 
professional education core as required for regular licensure 
under section 67.1-02-02-02, and is restricted to teaching in 
grades seven through grade twelve. 

(7) Reserve officers training corps. The reserve officers 
training corps license will be issued pursuant to section 
67.1-02-05-03. 

(8) Native American language instruction. The Native American 
language restricted license will be issued to those applicants 
holding a baccalaureate level degree in Native American 
language if that degree does not include the general 
education or regular professional education core as required 
for regular licensure under section 67.1-02-02-02. 

c. Restricted licenses are issued to those nondegreed applicants in: 

(1) VeeetieAel Career and technical education. Restricted 
licenses are issued for trade, industry, technical, and health 
occupations in accordance with section 67.1-02-04-06 and 
are restricted to teaching in grades seven through twelve. 

(2) North Dakota American Indian language instructors as 
pursuant to North Dakota Century Code section 15.1-13-22. 

d. Teachers with restricted licenses may teach or substitute teach only 
in the restricted specified area. 

5. National board certification. 

a. Definitions: 

ill "Board" means the education standards and practices board. 

ill "Certification" means national board certification as provided 
by the national board . 

.@). "National board" means the national board for professional 
teaching standards. 

b. Board duties. The board shall: 

ill Inform teachers of the national board certification program 
and the scholarships and services the national board 
provides to teachers seeking certification. 
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.(2.1 Collect and review in the order received scholarship 
applications from individuals who are licensed to teach 
by the board or approved to teach by the board. 

(3) (a) Approve no more than seventeen applications per year: 

ill During each year of the biennium. reserve three of 
the available scholarships for individuals teaching at 
low-performing schools: 

.(Ql During each year of the biennium award no more than 
two of the remaining fourteen available scholarships to 
applicants employed by the same school district: 

@ Require the recipient to serve during the school year as 
a full-time classroom teacher in a public or nonpublic 
school: and 

.(§). Require the recipient to participate in mentoring 
programs and teacher evaluation programs developed 
and implemented in the employing school or district. 

.(41 Ensure that all scholarship recipients receive adequate 
information regarding level of commitment required to 
acquire certification. 

If any individual who receives a scholarship under this section does 
not complete the certification process within the time allotted by the 
board. the individual must reimburse the state an amount equal to 
one-half of the amount awarded to the individual as a scholarship. 

c. As a prerequisite, the applicant must: 

(1) Have acquired a baccalaureate degree from a 
state-approved or accredited teacher education program; 

(2) Hold a valid North Dakota educator's professional license; 

(3) Have successfully completed three years of teaching at one 
or more elementary, middle, or secondary schools in North 
Dakota; and 

(4) Currently be a North Dakota kindergarten through grade 
twelve public classroom instructor. 

tr. d. The applicant may apply: 
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(1) For the guide to national board certification, which includes 
the application process by contacting the education 
standards and practices board; and 

(2) For one-half of the application fee by submitting the 
completed application to the education standards and 
practices board by December first. Based upon availability 
of state funds, applications will be accepted and funded on a 
first-come, first-served basis. 

e:- e. Upon documented successful completion: 

(1) The national board for professional teaching standards 
certification may be added between renewal periods for a 
fee of one hundred dollars; and 

(2) An additional ten years is also added to the license expiration 
date at the time of the addition of national board for 
professional teaching standards certification;-aftd.:. 

('31 Effective August 1, 2001 , at the coAclusioA of each of the first 
four full school years after the iAdi\'idual obtaiAs the AatioAal 
teacher ccrtificatioA, the applicaAt is eAtitled to recei·i'e aA 
additioAal oAe thousaAd five huAdred dollars subject to 
S'i'ailable appropriatioAs if: 

tat The iAdi"i'idual served duriAg the school year as a 
full time classroom teacher iA a public school iA North 
Dakota; aAd 

tb7 The iAdividual participated iA BAY efforts of the 
employiAg school district to develop sAd implemeAt 
teacher meAtoriAg programs sAd teacher evaluatioA 
programs. 

History: Effective July 1, 1995; amended effective October 1, 1998; June 1, 1999; 
March 1, 2000; August 1, 2002: July 1. 2004. 
General Authority: NDCC 15.1-13-09, 15.1-13-10 
Law Implemented: NDCC 15.1-13-08, 15.1-13-10, 15.1-13-11 , 15.1 -13-12.1, 
15.1-13-22, 15.1-18-02, 15.1-18-03; S.L. 2001, ch. 173, § 16 
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TITLE 71 

PUBLIC EMPLOYEES RETIREMENT SYSTEM 
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MAY 2004 

CHAPTER 71-01-01 

71-01-01-01 . Organization of public employees retirement board. 

1. History. The 1965 legislative assembly created the public employees 
retirement system by legislation codified as North Dakota Century 
Code chapter 54-52. The starting date of the program was July 1, 
1966. The board acts as the administrating body to manage the 
public employees retirement system, the judges retirement system, the 
highway patrol retirement system, the national guard security officers 
and firefighters system, the uniform group insurance program, the 
deferred compensation plan, the prefunded retiree health program, 
and a pretax benefit program for public employees. 

2. Board membership. The board consists of seven members. One 
member, the chairman, is appointed by the governor; one member is 
appointed by the attorney general from the attorney general's staff; one 
member is the state health officer; three members are elected by the 
active membership of the system; and one member is elected by the 
retired public employees. 

3. Executive director. The executive director is appointed by the board 
and is responsible for the administration of the day-to-day activities 
of the retirement systems, the prefunded retiree health program, the 
uniform group insurance program, the deferred compensation program, 
and the pretax benefit program for public employees. 
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4. Inquiries. Inquiries regarding the board may be addressed to: 

Executive Director 
Box 4-24-4 1657 
Bismarck, North Dakota 58502 

History: Amended effective November 1, 1981; November 1, 1985; April 1 , 1988; 
September 1, 1989; January 1, 1992: May 1. 2004. 
General Authority: NDCC 28-32-02.1 
law Implemented: NDCC 28-32-02.1 

270 



CHAPTER 71-01-02 

71-01-02-05. Petition format. 

1. The nomination petition for an active member on the board must 
include the signatures of at least one hundred active eligible voters, as 
determined by the current North Dakota public employee employees 
retirement system's membership role; tl=leiF social secuFity numbeFs; 
and their mailing addresses. The nomination petition for the retiree 
member on the board must include the signature of at least twenty-five 
persons receiving retirement or deferred vested retirement benefits, 
as determined by North Dakota public employees retirement system's 
retirement membership role; tl=leiF social secuFity numbers; and their 
mailing addresses. 

2. The nomination petition must include the following statement: "We, the 
petitioners, who are members of the North Dakota Public Employees 
Retirement System, nominate for election to the 
North Dakota Public Employees Retirement System board." 

3. The nomination petition must include a certification by the candidate, 
as follows: "I accept the nomination and if elected will fulfill the 
responsibilities as a member of the North Dakota Public Employees 
Retirement System board." 

4. If there is not room for the required signatures on a single nomination 
petition, additional petitions may be used. Candidates may reproduce, 
at their own expense, blank nomination petitions that meet the format 
requirements without requesting additional petitions from the North 
Dakota public employees retirement system. All nomination petitions 
used must be certified and signed by the nominee when submitted to 
the North Dakota public employees retirement system office. 

History: Effective April 1, 1992: amended effective May 1. 2004. 
General Authority: NDCC 54-52-04 
Law Implemented: NDCC 54-52-03 
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CHAPTER 71-01-03 

71-01-03-04. Treatment. payment. or operations. The board of the public 
employees retirement system has determined that: 

1.:. Information related to enrollment. participation. benefits. or 
contributions may be shared with participating employers or public 
employees retirement system contractors for purposes of maintaining a 
member's participation and benefits in the public employees retirement 
system programs. Such sharing of information is limited to that 
information that is necessary to assure that a member's participation 
and benefits are properly handled. All such information remains 
confidential whether in the possession of the public employees 
retirement system. its participating employers. or its contractors. 

2. Information relating to eligibility for retirement benefits may be shared 
with the social security administration and such other organizations to 
ensure that the member is still alive and continues to be eligible. 

3. Information necessary for the administration and operation of the 
program may be shared with the public employees retirement system 
attorney and consultants. To the extent such information is shared it 
remains confidential. 

All other reguests for information under this section must first be submitted to the 
executive director and then reviewed by the public employees retirement system 
board. 

History: Effective May 1. 2004. 
General Authority: NDCC 54-52-04 
Law Implemented: NDCC 54-52-26 
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CHAPTER 71-02-01 

71-02-01-01. Definitions. As used in North Dakota Century Code chapter 
54-52 and this article: 

1. "Accumulated contributions" means the total of all of the following: 

a. The employee account fund balance accumulated under the prior 
plan as of June 30, 1977. 

b. The vested portion of the employee's "vesting fund" accumulated 
under the prior plan as of June 30, 1977. 

c. The member's mandatory contributions made after July 1 , 1977. 

d. The member's vested employer contributions made after 
January 1, 2000, pursuant to North Dakota Century Code 
section 54-52-11 .1. 

e. The interest on the sums determined under subdivisions a, b, c, 
and d, compounded annually at the rate of five percent from July 1, 
1977, to June 30, 1981, six percent from July 1, 1981 , through 
June 30, 1986, and one-half of one percent less than the actuarial 
interest assumption from July 1, 1986, to the member's termination 
of employment or retirement. 

f. The sum of any employee purchase or repurchase payments. 

2. "Actuarial equivalent" means a benefit calculated to be of equal value 
to the benefit otherwise payable when computed on the basis of 
assumptions and methods adopted for this purpose by the board. 

3. "Alternative retirement system" means the teachers' fund for retirement, 
the highway patrolmen's retirement system, and the teachers' insurance 
and annuity association of America. 

4. "Beneficiary" means any person in receipt of a benefit provided by this 
plan or any person designated by a participating member to receive 
benefits. 

5. "Bonus" means cash compensation for services performed in addition 
to base salary excluding commission and shift differentials. Bonus 
does not include lump sum payments of sick leave provided under 
North Dakota Century Code section 54-06-14 or lump sum payments 
of annual leave or vacation pay. 

6. "Claim" means the right to receive a monthly retirement allowance, 
the receiving of a retirement allowance, or the receiving of a disability 
benefit. 
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7. "Continuously employed" means any period of employment 
uninterrupted by voluntary or involuntary termination or discharge. A 
member who has taken a leave of absence approved by the member's 
employer, not to exceed a year unless approved by the executive 
director, and returns to employment shall be regarded as continuously 
employed for the period. 

8. "Contribution" means the payment into the fund of AiAe sAd 
twelve huAdredths peFCeAt as a percentage of the salary of a member. 

9. "Correctional officer'' means a person who has completed a correctional 
officer course approved or certified by the North Dakota department of 
corrections and rehabilitation and is employed by a correctional facility 
as defined in North Dakota Century Code chapter 12-44.1. 

10. "County judge" means a judge who was elected pursuant to North 
Dakota Century Code section 27-07.1-01 or an individual holding the 
position of county judge, county justice, or judge of county court prior to 
the general election in 1982, who meets all the eligibility requirements 
established under North Dakota Century Code chapter 54-52. 

fG:. 11 . "Interruption of employment" is when an individual is inducted (enlists 
or is ordered or called to active duty into the armed forces of the United 
States) and leaves an employment position with a state agency or 
political subdivision, other than a temporary position. The individual 
must have left employment to enter active duty and must make 
application for reemploymeAt withiA AiAety days of discharge uAder 
hoAorable coAditioAs in accordance with the Uniformed Services 
Employment and Reemployment Rights Act. 

4+. 12. "Leave of absence" means the period of time up to one year for which 
an individual may be absent from covered employment without being 
terminated. At the executive director's discretion, the leave of absence 
may be extended not to exceed two years. or indefinitely if the leave of 
absence is due to interruption of employment. 

4r. 13. "Medical consultant" means a person or committee appointed by 
the board of the North Dakota public employees retirement system 
to evaluate medical information submitted in relation to disability 
applications, recertifications, and rehabilitation programs or other such 
duties as assigned by the board. 

4& 14. "Office" means the administrative office of the public employees 
retirement system. 

44:- 15. "Participating employer" means an employer who contributes to the 
North Dakota public employees retirement system. For confidentiality 
purposes, "participating employer" means the person or group of 
persons with the ultimate authority over personnel decisions within the 
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agency or political subdivision with which the member is employed or 
the person's or group's official designee. 

45-: 16. "Pay status" means a member is receiving a retirement allowance from 
the fund. 

4&. 17. "Permanent and total disability" for members of the main retirement 
system and the national gt::;tafd guard/law enforcement retirement plan 
means the inability to engage in any substantial gainful activity by 
reason of any medically determinable physical or mental impairment 
which can be expected to result in death or has lasted or can be 
expected to last for a continuous period of not less than twelve months. 
For members of the judge's retirement plan, "permanent and total 
disability" is determined pursuant to subdivision e of subsection 3 of 
section 54-52-17 of the North Dakota Century Code. 

4-1-:- 18. "Plan administrator" means the executive director of the North Dakota 
public employees retirement system or such other person or committee 
as may be appointed by the board of the North Dakota public employees 
retirement system from time to time. 

4&. 19. "Plan year'' means the twelve consecutive months commencing July 
first of the calendar year and ending June thirtieth of the subsequent 
calendar year. 

49:- 20. "Prior plan" means the state employees' retirement system which 
existed from July 1, 1966, to June 30, 1977. 

*. 21. "Regularly funded" means a legislatively authorized full-time equivalent 
(FTE) position for state agencies. For all governmental units other than 
state agencies, regularly funded means a similar designation by the 
unit's governing board which is created through the regular budgeting 
process and receives traditional employee benefits such as sick leave 
and annual leave. 

2+. 22. "Retiree" means an individual receiving a monthly retirement allowance 
pursuant to chapter 54-52. 

22:- 23. "Service credit" means increments of time to be used in the calculation 
of retirement benefits. Service credit may be earned as stated in section 
71-02-03-01 or may be purchased or repurchased according to section 
71-02-03-02.1 . 

-23:- 24. "Substantial gainful activity" is to be based upon the totality of the 
circumstances including consideration of an individual's training, 
education, and experience; an individual's potential for earning at least 
seventy percent of the individual's predisability earnings; and other 
items deemed significant on a case-by-case basis. Eligibility is based 
on an individual's employability and not actual employment status. 
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24:- 25. "Termination of employment" means a severance of employment by 
not being on the payroll of a covered employer for a minimum of one 
month. Approved leave of absence does not constitute termination of 
employment. 

26. "Termination of participation" means termination of eligibility to 
participate in the retirement plan. 

History: Amended effective September 1, 1982; November 1, 1990; September 1, 
1991; January 1, 1992; September 1, 1992; June 1, 1993; July 1, 1994; June 1, 
1996; July 1, 2000; April 1, 2002: May 1. 2004. 
General Authority: NDCC 54-52-04 
Law Implemented: NDCC 54-52 
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CHAPTER 71-02-02 

71-02-02-01. Membership- General rule. Each eligible employee shall 
become a member of the public employees retirement system upon filing a 
membership form with the office, and the beginning of contributions to the fund. In 
addition, the following requirements apply: 

1. A temporary employee must submit a completed participation 
agreement before becoming a member. · Application must be 
completed within six months of the date of hire as a temporary 
employee or within six months of a change in status from a permanent 
to temporary position. If no application is made and filed with the 
office. an irrevocable waiver of participation will occur for as long as 
the employee is in temporary status. 

2. Contributions for temporary employees must be submitted no later than 
the sixth working day of the month for the previous month's salary. 

3. Delinquent payments of over thirty days, for reasons other than leave of 
absence or seasonal employment, will result in termination of eligibility 
to participate as a temporary member for the remainder of the plan year. 

4. Upon taking a refund, future participation as a temporary member is 
waived. 

5. A member may not participate as both a permanent and a temporary 
member. Permanent employment has precedence. 

6. Elected officials of participating counties and elected state officials, at 
their individual option, must enroll or waive participation in writing within 
six months of taking office or beginning a new term. If no application 
is made and filed with the office, an irrevocable waiver of participation 
will occur until the official makes application within six months from the 
start of a new term. 

History: Amended effective September 1, 1982; November 1 , 1990; 
September 1, 1992; June 1, 1996; July 1, 1998: May 1. 2004. 
General Authority: NDCC 54-52-04 
Law Implemented: NDCC 54-52-01 (3), 54-52-02.9, 54-52-05 
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CHAPTER 71-02-03 

71-02-03-01. Service credit - General rule. A member receives credit for 
each month a contribution is made. Service credit shall be granted upon proper 
verification without member contribution after an employee has participated in 
eligible employment not less than two years for prior service employment as 
defined in North Dakota Century Code section 54-52-01 . For employees employed 
prior to July 1. 2004. service credit shall be granted upon proper verification without 
member contribution after an employee has participated in eligible employment 
not less than two years for: 

1. Prior service employment. 

2:- Probationary employment prior to July 1, 1979, that was previously 
excluded from eligible employment. 

3:- 2. Eligible employment between the ages of eighteen and twenty-one 
that was previously excluded by the age limitation of twenty-one for 
participation in the retirement program. 

4:- 3. Summer months for eligible school employees for the period July 1, 
1979, to July 1, 1982. 

5: 4. Former members of the teachers' fund for retirement, job service North 
Dakota, or highway patrolmen's retirement systems will be granted 
credit for previous service in these funds if they received a lump sum 
refund prior to September 1, 1976. 

History: Amended effective September 1, 1982; November 1, 1990; June 1, 1996~ 
May 1. 2004. 
General Authority: NDCC 54-52-04, 54-52-17 
Law Implemented: NDCC 54-52-01(11)(12)(16), 54-52-17 

71-02-03-02.1. Purchase of additional service credit and repurchase of 
past service. In order to purchase additional credit or repurchase past service, a 
member, or a participating member of an alternative retirement system, must notify 
the office, in writing, of the service for which they wish to receive credit. In addition 
to the written request, the following information must be submitted if applicable: 

1. Verification by the former employer of previous North Dakota or 
out-of-state public service, or service with the federal government. 

2. Documentation of military service by submitting a DD214 or NGB22. 

3. Certification of approval by the member's employer of any leave of 
absence and length of that leave. 

278 



4. Verification of current av·erage monthly salary and current service credit 
by the em19loyer of members f}articif}ating in an alternative retirement 
system. 

& Statement from employee or former employer that service credit being 
applied for does not qualify for retirement benefits under another 
retirement system. 

History: Effective November 1, 1990; amended effective July 1, 1994; June 1, 
1996: May 1. 2004. 
General Authority: NDCC 54-52-02.6, 54-52-04, 54-52-17, 54-52-17.2, 
54-52-17.4 
Law Implemented: NDCC 54-52-02.6, 54-52-17, 54-52-17.2, 54-52-17.4 

71-02-03-02.2. Payment. The total dollar amount for the purchase or 
repurchase may be paid in a lump sum or on a monthly, quarterly, semiannual, or 
annual basis. Payments are may be subject to contribution limitations established 
under 26 U.S.C. 415. Payments must begin within ninety days of the date the 
written cost confirmation is prepared. If the installment method is used, the 
following conditions apply: 

1. Simple interest at the actuarial rate of return must accrue monthly on the 
unpaid balance. Interest is calculated from the fifteenth of each month. 

2. The installment schedule may extend for a maximum term of ten years 
or the number of years until the member meets normal retirement 
age, whichever is greater as long as the employee is employed by a 
participating employer. 

3. Installment payments may be made by a payroll deduction where 
available. However, it is the responsibility of the member to initiate and 
terminate the payroll deduction. 

4. Payments may only be received until the fifteenth of the month in which 
the member retires or takes a lump sum refund. 

5. Payments are due by the fifteenth of the month to be credited for the 
month. 

History: Effective November 1, 1990; amended effective July 1, 1994; June 1, 
1996: May 1 . 2004. 
General Authority: NDCC 54-52-02.6, 54-52-04, 54-52-17, 54-52-17.2, 
54-52-17.4 
Law Implemented: NDCC 54-52-02.6, 54-52-17, 54-52-17.2, 54-52-17.4 

71-02-03-02.3. Delinquent payment. If no payment is received within thirty 
days of the due date, the public employees retirement system shall send a letter 
to the member advising them of the delinquency. If no payment is received within 
sixty days after the due date, the account must be closed. Payments received on 
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closed accounts must be returned to the member. The member may submit written 
documentation as to the cause for the delinquency to the executive director for 
review and to reguest that the purchase contract be reestablished without a new 
calculation. 

History: Effective November 1, 1990; amended effective July 1, 1994; June 1, 
1996: May 1. 2004. 
General Authority: NDCC 54-52-02.6, 54-52-04, 54-52-17, 54-52-17.2, 
54-52-17.4 
Law Implemented: NDCC 54-52-02.6, 54-52-17, 54-52-17.2, 54-52-17.4 

71-02-03-02.4. Crediting purchased or repurchased service. Service 
purchased or repurchased will be credited in the following manner: 

1. The member's record must be updated with the additional service credit 
once the account is paid in full. 

2. If the member takes a refund, retires, or the member's account is 
closed due to delinquency, service credit must be granted by taking 
the months of service credit being purchased times the percentage 
paid. The percentage is determined by taking the total payments made 
toward the purchase divided by the total amount to be paid over the 
term of the purchase. FrsctioAs of service Service credit must be 
rouAded to the Aearest whole moAth egual to a fraction is deemed to 
be a whole month of service credit. 

3. For members converting service under the public employees retirement 
system to service under the judge's retirement system, each month of 
county judge service under the public employees retirement system will 
be converted to one month of judicial service credit. 

History: Effective November 1, 1990; amended effective July 1, 1994; June 1, 
1996: May 1. 2004. 
General Authority: NDCC 54-52-02.6, 54-52-04, 54-52-17, 54-52-17.2, 
54-52-17.4 
Law Implemented: NDCC 54-52-02.6, 54-52-17, 54-52-17.2, 54-52-17.4 

71-02-03-02.5. Costs. If purchasing under North Dakota Century Code 
section 54-52-02.6 or subdivision d of subsection 1 of North Dakota Century Code 
section 54-52-17.4, the cost will be the higher of the amount refunded to the 
member plus interest at the actuarial rate of return or the actuarial cost to provide 
the credit. All other types of service purchases must be actuarially determined. 
An actuarial cost must be calculated by applying actuarial factors to the amount 
of retirement and retiree health insurance credit being purchased by the member. 
The member's current age, average salary, and current credited service on record 
with the North Dakota public employees retirement system in the month in which 
the member's written request is received must be used in the cost calculation. The 
amount of retirement and retiree health insurance credit being purchased must 
be calculated using the benefit formulas in place at the time the written request 
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is received from the member. When calculating the cost, enhancements to the 
benefit formula must be considered to be in place at the time the law is signed by 
the governor. 

The member's average salary shall be calculated as follows: 

1. For members working full time with more than twelve months of service 
credit, by using the calculation found in subsection 2 of North Dakota 
Century Code section 54-52-17. 

2. For members working full time with less than twelve months of service 
credit, by using the calculation found in subsection 2 of North Dakota 
Century Code section 54-52-17, but disregarding any month in which 
the member was paid less than a full-month salary. A full-month salary 
is the compensation the member and the member's employer agreed 
the member would be paid for working a full month. 

3. For members who have not yet received a full-month salary, the 
member's average salary shall equal the member's full-month salary, 
as defined in subsection 2. 

4. For members working part time, by using the applicable calculations 
found in subsections 1 and 2, but using a monthly salary equal to the 
equivalent of the salary the member would have received if the member 
was working full time. 

The retirement board must adopt actuarial assumptions necessary to 
determine the actuarial factors for the cost calculation. The assumptions must be 
reviewed concurrently with the assumptions for the retirement program. 

Upon receipt of the written request from the member, and all required 
documentation, a written cost confirmation must be prepared and mailed to the 
member. The cost stated in the confirmation letter is valid for a period of ninety 
days from the date of the letter. 

History: Effective July 1, 1994; amended effective June 1, 1996; July 1, 2000; 
April 1, 2002: May 1. 2004. 
General Authority: NDCC 54-52-02.6, 54-52-04, 54-52-17, 54-52-17.2, 
54-52-17.4 
Law Implemented: NDCC 54-52-02.6, 54-52-17, 54-52-17.2, 54-52-17.4 

71-02-03-06. Conversion of sick leave. To convert unused sick leave 
to service credit, the member must notify the office, in writing, of the amount of 
unused sick leave to be converted and the member's employer must confirm the 
member's unused balance of accumulated sick leave as of the date the member 
terminates employment. For members transferring from one participating employer 
to another participating employer without terminating eligible employment, the 
public employees retirement system will record unused sick leave of a participating 
member if the new employer certifies that it will not transfer that leave. The 
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certification must include documentation from the previous employer detailing the 
number of hours of sick leave. The public employees retirement system must 
receive the certification within sixty days after the member begifls employmeflt with 
the flew leaves employment with the former employer. One month of service credit 
must be awarded for each one hundred seventy-three and three-tenths hours 
of unused accumulated sick leave. The employer and employee contributions 
rates used to calculate the cost must be the rate of the retirement program of the 
member at termination. The cost to cofl•tert uflused sicl< leave iflto service credit 
must be paid 'oVith aftertax employee cofltributiofls. 

Payments may be accepted from the member as early as six months prior 
to termination if the following requirements are met: 

1. A notice of termination or application for monthly benefits form is on file 
with the public employees retirement system. 

2. A written certification by the member's employer, as to the member's 
unused balance of accumulated sick leave as of the date the member 
wishes to begin payment, is on file with the public employees retirement 
system. 

3. The sick lea·ve cofl·versiofl paymeflt must be 't'v'ithifl the cofltributiofllimits 
of 26 U.S.C. 416(fl) for the purchase of permissive service credit. 

4-: At termination, the sick leave conversion payment must be recalculated 
using the member's unused balance of accumulated sick leave 
confirmed by the member's employer, and the member's final average 
salary as of that date. 

If there is a difference between the sick leave conversion payment 
amount and the amount the member has paid, any overpayment must 
be refunded to the member and any underpayment must be collected 
from the member within sixty days of termination. 

The member's record must be updated with the additional service credit once 
payment is made in full and the member has terminated employment. 

History: Effective June 1, 1996; amended effective April 1, 2002: May 1. 2004. 
General Authority: NDCC 54-52-04 
Law Implemented: NDCC 54-52-17.8, 54-52-27 

71-02-03-07. Employer purchase of service credit or sick leave 
program. An employer may elect to purchase up to five years of service credit 
for an employee or purchase an employee's unused sick leave that meets the 
requirements of section 71-02-03-08. Before offering a purchase program to its 
employees. the employer must create a program and an employer must document 
the program in writing and submit a copy to the public employees retirement 
system. The governing authority of the employer shall also submit to the executive 
director of the public employees retirement system a letter indicating: 
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.L The program meets all the requirements of the North Dakota Century 
Code. 

2. The program meets all applicable federal requirements. 

~ The employer agrees to remit to the public employees retirement 
system a lump sum payment of the cost of the purchase upon being 
billed. 

4. The employer has not given the employee the option of a cash payment 
in lieu of the employer purchase. 

5. The employer shall clearly specify who is eligible for the program and 
indicate if the program is intended to be permanent or will be for a 
specific time period only. 

6. The employer agrees that all purchases for service credit will be based 
upon actuarial cost as determined by the public employees retirement 
system and all unused sick leave purchases will be based upon 
the computation specified in the North Dakota Century Code. The 
employer also agrees that all purchases will be completed no later than 
the employee's retirement or sixty days from the date the employer and 
employee agree to the purchase, whichever comes first. 

7. The employer agrees that in offering such a program the employer will 
direct each employee interested in the program to first apply to the 
employer's authorized agent who will then certify the eligibility of the 
member. the amount of service credit to be purchased or sick leave 
to be converted, and send such certification to the public employees 
retirement system. The employer also agrees that the employer's 
authorized agent will coordinate the program. authorize all purchases 
in writing to the public employees retirement system, and be the focal 
point for communications between the public employees retirement 
system. the employer, and the employee. 

8. The employer agrees that for each employee certified to be eligible to 
have service credit purchased or sick leave converted. the employer will 
first obtain from the employee authorization for the public employees 
retirement system to share confidential information with the employer. 

9. The employer certifies that in offering the program, the employer is 
making it available to all employees or a specified class of employees 
on a nondiscriminatory basis. 

When an employer files the above letter with the public employees retirement 
system. it may offer the program to its employees. An employer may terminate 
this program at any time upon the governing authority of the employer sending to 
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the executive director of the public employees retirement system a letter indicating 
when the program is to be canceled 

History: Effective May 1. 2004. 
General Authority: NDCC 54-52-04 
Law Implemented: NDCC 54-52-17.4. 54-52-29 

71-02-03-08. Eligible sick leave. An employer or a member may only 
purchase unused sick leave that has not been previously purchased by a former 
employer or the member. Further. eligible sick leave may not exceed a total of 
eight hours times the number of months of permanent employment with the current 
employer or service in the retirement plan. 

History: Effective May 1. 2004. 
General Authority: NDCC 54-52-04 
Law Implemented: NDCC 54-52-27 
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CHAPTER 71-02-04 

71-02-04-01. Retirement benefits - Application. Except as provided 
in section 71-02-04-02 for retirement options, a applications for retirement. 
surviving spouse. and disability benefits must be filed at the public employees 
retirement system office at least thirty days before the retirement date or before 
the commencement of benefits. A member shall file afl applicatiofl a photocopy of 
the member's birth certificate. and if a benefit election is an optional benefit under 
subsection 1 or 2 of section 71-02-04-04. the member must provide a photocopy of 
the spouse's birth certificate and marriage certificate with the office for retirerneAt 
beAefits at least tnirty days before retirerneAt date or before tne cornrneAcerneflt 
of retirerneflt beAefits. A surviving spouse shall file a photocopy of the surviving 
spouse's birth certificate. deceased spouse's birth certificate and certified copy 
of the death certificate. and marriage certificate if a benefit election is under 
subdivision b of subsection 6 of North Dakota Century Code section 54-54-17. 

History: Amended effective November 1, 1990; July 1, 1994: May 1. 2004. 
General Authority: NDCC 54-52-04, 54-52-17 
law Implemented: NDCC 54-52-17 

71-02-04-02. Special retirement options- Application. 

1. A member may elect a retirement option by filing an application with 
the office no less than thirty days prior to the beginning date of benefit 
payments. An application may be filed later than thirty days if approved 
by the executive director upon receiving sufficient evidence that the 
application was delayed by the member's employer. 

2. A member may revoke the election of an optional benefit as provided in 
subsection 1 and make a new election, if such revocation is received in 
writing before the first retirement check is cashed but no later than fifteen 
days after the first retirement check has been issued. If the member 
changes the member's election less than fifteen days prior to the named 
beginning date of benefits, the first retirement payment may be delayed 
up to two months. Any delayed payment must be adjusted to include 
any deferred retirement payments. 

3. A member may not revoke the elected benefit after receiving and 
cashing the first benefit check, unless, the. member can provide 
sufficient evidence to the executive director that the factual basis by 
which the election was made later proved to be incorrect and such 
was due in part to representation or misrepresentations made by the 
employer or the office. 

History: Amended effective November 1, 1990: May 1. 2004. 
General Authority: NDCC 54-52-04, 54-52-17 
law Implemented: NDCC 54-52-17 
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71-02-04-04. Optional benefits. A member may elect, as provided in 
section 71 -02-04-02, to receive one of the following optional benefits in lieu of the 
regular single life retirement benefit. 

1. One hundred percent joint and survivor benefit. A member shall 
receive an actuarially reduced retirement benefit during the member's 
lifetime and after the member's death the same amount will be 
continued to the member's surviving spouse during the spouse's 
lifetime. The designated beneficiary is limited to the member's spouse. 
Payments of benefits to a member's surviving spouse shall be made on 
the first day of each month commencing on the first day of the month 
following the member's death, providing the beneficiary has supplied a 
marriage certificate and death certificate and is still living. Benefits shall 
terminate in the month in which the death of the beneficiary occurs. 
In the event the designated beneficiary predeceases the member, the 
option shall be canceled and the member's benefit shall be returned 
to the single life amount. Payment of the single life amount shall 
commence on the first day of the month following the spouse's death 
providing written notification of death and a death certificate has been 
submitted. 

2. Fifty percent joint and survivor benefit. A member shall receive an 
actuarially reduced retirement benefit during the member's lifetime and 
after the member's death one-half the rate of the reduced benefit will 
be continued to the member's surviving spouse during the spouse's 
lifetime. The designated beneficiary is limited to the member's spouse. 
Payments of benefits to a member's surviving spouse shall be made on 
the first day of each month commencing on the first day of the month 
following the member's death, providing the beneficiary has supplied a 
marriage certificate and death certificate and is still living. Benefits shall 
terminate in the month in which the death of the beneficiary occurs. 
In the event the designated beneficiary predeceases the member, the 
option shall be canceled and the member's benefit shall be returned 
to the single life amount. Payment of the single life amount shall 
commence on the first day of the month following the spouse's death 
providing written notification of death and a death certificate has been 
submitted. 

3. Level social security option. A member who retires prior to receiving 
social security benefits may elect the level social security option. Under 
this option, the member's monthly benefit is adjusted so the combined 
benefits received from the fund and social security remain level before, 
and after, the date social security benefits begin. The adjusted benefit 
payable from the fund must be determined on an actuarial equivalent 
based on either ef the fellewiRg ages an age no earlier than sixty-two 
and no later than full retirement age as specified by the social security 
administration as chosen in writing by the member:-... 

a:- Age sixty two; er 
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b:- Full Fetifement age as specified by the social secufity 
administfation. 

A member is not eligible for the level social security option if it 
results in a benefit payment of less than one hundred dollars per month. 

A member shall submit an estimated benefit from social security 
that was computed no more than six months before commencement of 
retirement benefits. 

4. Five-year or ten-year certain option. A member may elect an option 
which is the actuarial equivalent of the member's normal, early, or 
deferred vested retirement pension payable for life with a five-year or 
ten-year certain feature, as designated by the member. 

History: Amended effective September 1, 1982; November 1, 1990; July 1, 1994~ 
May 1. 2004. 
General Authority: NDCC 54-52-04, 54-52-17 
Law Implemented: NDCC 54-52-17 

71-02-04-07. Amount of early retirement benefit. 

1. Except for members of the national guard secufity police and firefightefS 
guard/law enforcement retirement system, the early retirement benefit 
shall be an amount actuarially reduced from the single life retirement 
benefit by one-half of one percent for each month (six percent per year) 
that the member is younger than the age at which the member would 
be at the member's normal retirement date on the date the member's 
early retirement benefit commences. 

2. For members of the national guard Fetifement secufity police and 
fifefightefS guard/law enforcement retirement system, the early 
retirement benefit must be an amount actuarially reduced from the 
single life retirement benefit by one-half of one percent for each month 
(six percent per year) that the member is younger than age fifty-five on 
the date the member's early retirement benefit commences. 

History: Amended effective September 1, 1982; June 1, 1996; April 1, 2002~ 
May 1. 2004. 
General Authority: NDCC 54-52-04, 54-52-17 
Law Implemented: NDCC 54-52-17 

71-02-04-09. Dual membership - Receipt of retirement benefits while 
contributing to the teachers' fund for retirement, the highway patrolmen's 
retirement system, or the teachers' insurance and annuity association of 
America-college retirement equities fund. 

+. Dual members must select one of the following options: 
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&:- 1.:. Begin rece1v1ng retirement benefits from one plan prior to ceasing 
employment covered by the alternate plan. subject to termination of 
employment or termination of participation. 

IT. 2. Begin receiving retirement benefits from one plan and begin work in a 
job covered by the alternate plan. 

e:- 3. Continue as a dual member and begin receiving retirement benefits 
from both plans after ceasing employment. 

2-:- For purposes of determiRiRg eligibility for beRefits uRder subseetioR 2 of 
North Dakota CeRtUf)' Code sectioR 54 52 17, aR employee's years of 
service credit is the total of the years of service employmeRt earRed 
iR the public employees retiremeRt system aRd the years of service 
employmeRt eamed iR: 

&:- The teachers' fuRd for retiremeRt. 

IT. The highv1ay patrolmeR's retiremeRt system. 

e:- The teachers' iRsuraRce aRd aRRuity associatioR of 
America college retiremeRt equities fuRd. 

& A member's combiRed service credit must Rot exceed hvelve moRths 
per caleRdar year. If a member's combiRed moRths of service is less 
thaR hvel·i·e moRths, the member will be credited with a fraetioRal year 
of service, determiRed by dividiRg the combiRed total by twelve. 

History: Effective June 1, 1996: amended effective May 1. 2004. 
General Authority: NDCC 54-52-04, 54-52-17, 54-52-17.2 
Law Implemented: NDCC 54-52-17, 54-52-17.2 

71-02-04-09.1. Dual membership limitations. The following limitations 
apply when a member elects an option under subsection 1 of section 71-02-04-09. 

1. Eligible service credit may be used for vesting purposes and 
determining when the dual member may begin drawing normal 
retirement benefits. A member may begin drawing Rormal retirement 
benefits from one fund and use the same years, and any additional 
years, for reaching Rormal retirement from the alternate fund if the 
service credit is earned at different times. 

2. If a dual member elects to receive retirement benefits as provided in 
subdivision a or b of subsection 1 of section 71-02-04-09, the final 
average salary, service credit, and member's age used to calculate the 
benefit that is applicable at the time retirement benefits begin may not 
be adjusted after the benefit effective date. 
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3. The final average salary used in calculating the retirement benefit 
must be certified in writing by the fund of last membership. Tl=le 
final average salary establisl=lea at tl=le time retirement benefits begin 
must be fi~ea fer pension calculation purposes. Benefits may not 
be recalculated using salaries earned after tl=le benefit effective date 
alternate retirement system. Months not employed are excluded for 
the purpose of computing the final average salary. If a dual member 
works less than thirty-six months at retirement. the final average salary 
is the average salary for total months of employment. 

History: Effective June 1, 1996: amended effective May 1. 2004. 
General Authority: NDCC 54-52-04, 54-52-17, 54-52-17.2 
Law Implemented: NDCC 54-52-17, 54-52-17.2 

71-02-04-11. Erroneous payment of benefits- Underpayments. 

1. An "underpayment" means a payment of money by the public 
employees retirement system that results in a person receiving a lower 
payment than the person is entitled to under the provisions of the 
retirement plan of membership. 

2. If an underpayment occurs, the amount of the lump sum payment must 
be paid within tf:tiRy sixty days of the discovery of the error, with interest 
at the rate of six percent from the time underpayment occurred. 

History: Effective June 1, 1996: amended effective May 1. 2004. 
General Authority: NDCC 54-52-04, 54-52-17 
Law Implemented: NDCC 39-03.1-25, 54-52-17 

71-02-04-13. Reduced benefit option. A participating member may enter 
into an agreement with the retirement board to receive an actuarially adjusted 
monthly retirement benefit to accommodate the less than full payment for years of 
service credit necessary to meet the rule of eighty-five, if the following criteria are 
met: 

1. The participating member is at least fifty fi·te years ole ana l=las tvtenty 
or more years of credited service in tl=le retirement system within 
seventy-two months of obtaining the rule of eighty-five. 

2. Tl=le amount of time to be purcl=lasea, or sick leave to be converted under 
section 71 02 03 06, does not e~ceea one l=lunarea twenty montl=ls. The 
service cannot be purchased prior to the participating member drawing 
a retirement benefit because it would be in violation of 26 U.S.C. 415 or 
limits of purchasing additional service credit found under subsection 10 
of North Dakota Century Code section 54-52-17.4. 

3. Tl=le sef\·ice cannot be purel=lasea, or tl=le sick leave cannot be 
converted, prior to tl=le participating member drawing a retirement 
benefit because it would be in violation of 26 U.S.G. 415. The 
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participating member must have completed all other types of purchases 
the participating member is eligible for prior to entering into the reduced 
benefit agreement. 

4. The participating member's reduced benefit agreement must indicate a 
benefit option election. If a benefit election is an optional benefit under 
subsection 1 or 2 of section 71-02-04-04. the reduced benefit is payable 
over the lifetime of both the member and surviving spouse. 

History: Effective June 1, 1996; amended effective July 1, 1998; April 1, 2002~ 
May 1. 2004. 
General Authority: NDCC 54-52-04 
Law Implemented: NDCC 39-03.1-11.1, 54-52-17 
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CHAPTER 71-02-05 

71-02-05-03. Cancellation of disability benefit. # When a member 
receiving a disability benefit ceases to be eligible for disability benefits prior to the 
attainment of attains normal retirement age, that member is eligible to may elect 
to terminate that member's disability benefits and draw retirement benefits as 
specified in North Dakota Century Code section 54-52-17. 

History: Amended effective January 1, 1992: May 1. 2004. 
General Authority: NDCC 54-52-04 
Law Implemented: NDCC 54-52-17 

71-02-05-06. Determination of disability- Procedures. 

1. Application. 

a. If the member is unable or unwilling to file an application, the 
member's legal representative may file the member's disability 
application. 

b. For the main system and the national gtt8frl guard/law enforcement 
system, the application must explain the cause of the disability, the 
limitations caused by the disability, the treatment being followed, 
and the effect of the disability on the individual's ability to be 
engaged in any gainful occupation for which the person is, or could 
become, reasonably fitted by education, training, or experience. 
For the judges' retirement plan, the application must explain the 
cause of the disability, the limitations caused by the disability, the 
treatment being followed, and the effect of the disability on the 
individual's ability to mentally or physically fulfill the duties and 
responsibilities of being a judge. A judge who is determined to 
be disabled pursuant to subdivision a of subsection 3 of North 
Dakota Century Code section 27-23-03 shall file an application 
documenting this determination and the effective date of the 
disability. 

c. The application must be filed with the e~eeutive director public 
employees retirement system and may not be filed earlier than 
one hundred twenty days before the expected termination date. 

2. Medical consultant. 

a. The board may retain a medical consultant to evaluate and make 
recommendations on disability retirement applications. 

b. The medical consultant shall review all medical information 
provided by the applicant. 
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c. The medical consultant is responsible to determine eligibility 
for disability benefits for applicants not approved for social 
secu~ity disability benefits or for judges not approved pursuant 
to subsection 3 of North Dakota Century Code section 27-23-03 
and shall advise the executive director of the decision in writing. 
Applicants who become eligible for disability benefits under the 
Social Security Act and who meet the requirements of subdivision e 
of subsection 3 of North Dakota Century Code section 54-52-17 
are eligible for benefits under subdivision e of subsection 4 of 
North Dakota Century Code section 54-52-17 without submitting 
further medical information to the medical adviser, but are 
subject to recertification requirements specified in this chapter. 
In determining eligibility for judges not approved pursuant to the 
above. the medical director shall work with a review committee 
composed of one supreme court judge and a district court judge 
to review the proposed application. In order for the application to 
be approved. it must have the concurrence of the medical director 
and at least one judge. The executive director shall appoint two 
judges to serve on the review committee. 

6:-f47 If tt=te applieaflt t=tas termiflated empleymeflt, tt=te ex:eeuti·ve 
direeter st=tall Retify tt=te applieaflt ifl writiflg ef tt=te deeisiefl. 
If tt=te applieaflt is determifled Ret te be eligible fer disability 
beflefits, tt=te ex:eeuti¥e diFCeter st=tall ad¥ise tt=te applieaflt ef 
tt=te appeal preeedufC. If tt=te applieaflt is determifled eligible 
fer disability beflefits, beflefits must be paid pursuaflt te 
subseetiefl 5. 

f21 If tt=te applieaflt t=tas Ret termiflated empleymeflt, tt=te applieaflt 
must be previded witt=t a pFCiimiflary fletifieatiefl ef tt=te 
deeisiefl ifl ·writiflg. Tt=te prelimiflary fletifieatiefl remaifls ifl 
effeet fer a period Ret to ex:eeed h't'o l=tufldred seveflty days. 
If afl applieaflt does Ret termiflate employmeflt witl=tifl twe 
l=tufldred se¥eflty days ef tt=te date of termiflatiofl provided Ofl 
tt=te disability applieatiefl, tt=te applieatiefl must be eoflsidered 
te be vacated but tt=te applieaflt may FCapply as pro¥ided ifl 
subseetiofl 1. 

3. Medical examination. 

a. The applicant for disability retirement shall provide the medical 
examination reports as requested by the medical consultant. 

b. The member is liable for any costs incurred by the member in 
undergoing medical examinations and completing and submitting 
the necessary medical examination reports, medical reports, and 
hospital reports necessary for initial determination of eligibility for 
benefits. 
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If determined to be eligible for disability benefits, the member must 
be reimbursed up to four hundred dollars for the cost of medical 
examinations specifically requested by the medical adviser and the 
executive director. 

4. Appeal. 

a. If the applicant has terminated employment. the public employees 
retirement system shall notify the applicant in writing of the 
decision. If the applicant is determined not to be eligible for 
disability benefits. the public employees retirement system shall 
advise the applicant of the appeal procedure. If the applicant is 
determined eligible for disability benefits. benefits must be paid 
pursuant to subsection 5. 

b. If the applicant has not terminated employment. the applicant 
must be provided with a preliminary notification of the decision in 
writing. The preliminary notification remains in effect for a period 
not to exceed two hundred seventy days. If an applicant does 
not terminate employment within two hundred seventy days of 
the date of termination provided on the disability application. the 
application must be considered to be vacated but the applicant 
may reapply as provided in subsection 1. 

c. The applicant may appeal an adverse determination to the board by 
providing a written notice of appeal within thirty days of the date that 
the plefl eelmiflistretor public employees retirement system mailed 
the decision. 

6:- d. The board shall consider all appeals at regularly scheduled board 
meetings. The applicant must be notified of the time and date of the 
meeting and may attend and be represented by legal counsel. The 
executive director shall provide to the board for its consideration 
a case history brief that includes membership history, medical 
examination summary, and the plan administrator's conclusions 
and recommendations. The board shall make the determination for 
eligibility at the meeting unless additional evidence or information 
is needed. The discussion concerning disability applications must 
be confidential and closed to the general public. 

e: e. If the initial board decision is adverse to the applicant after 
exhausting the administrative procedure under subdivisions a 
and b, the applicant may file a request for a formal hearing to be 
conducted under North Dakota Century Code chapter 28-32. The 
request for a formal hearing must be filed within thirty days after 
notice of the initial decision has been mailed or delivered. If an 
appeal is not filed within the thirty-day period, the initial decision of 
the board is final. If a request for a formal hearing is timely filed, 
notice of the hearing must be served at least thirty days prior to 
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the date set for the hearing. The board shall request appointment 
of an administrative law judge from the office of administrative 
hearings to conduct the hearing and make recommended findings 
of fact, conclusions of law, and order. The board shall either 
accept the administrative law judge's recommended findings of 
fact, conclusions of law, and order or adopt its own findings of 
fact, conclusions of law, and order. The applicant may under North 
Dakota Century Code section 28-32-15 appeal the final decision 
resulting from this procedure to the district court. 

5. Payment of annuity. If awarded, the disability annuity is payable on, 
or retroactive to, the first day of the month following the member's 
termination from covered employment minus any early retirement 
benefits that have been paid. 

6. Redetermination and recertification. 

a. A disabled annuitant's eligibility must be recertified eighteen 
months after the date the first check is issued and thereafter 
as specified by the medical consultant. The executive director 
may waive the necessity for a recertification, based on the 
recommendation of the medical consultant. 

b. The executive director public employees retirement system will 
send a recertification form and request for a statement of annual 
earnings by certified mail with return receipt to the disabled 
annuitant to be completed and sent back to the office. If completed 
recertification has not been received by the recertification date set 
in the recertification request, benefits will be suspended effective 
the first of the month following that date. Benefits will be reinstated 
the first of the month following recertification by the medical 
consultant. The regular accrued disability benefits will commence 
with a lump sum egual to the amount of missed payments. without 
interest. retroactive to the first day of the month benefits were 
suspended. unless otherwise approved by the North Dakota public 
employees retirement system board. 

c. The medical consultant may require the disabled annuitant to be 
reexamined by a doctor. The submission of medical reports by the 
annuitant, and the review of those reports by the board's medical 
consultant, may satisfy the reexamination requirement. Upon 
recertification, the disabled annuitant must be reimbursed up to 
four hundred dollars for the cost of the required reexamination if 
deemed necessary by the medical consultant and the executive 
director. 

d. The medical consultant will make the recertification decision. The 
executive director may require additional recertifications, if the facts 
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warrant this action. The decision may be appealed to the board 
within ninety days of receiving the written recertification decision. 

e. Benefit payments must be suspended immediately upon notice 
received from the medical consultant that the annuitant does not 
meet recertification requirements. The executive director shall 
notify the annuitant of the suspension of benefits by certified 
mail and shall reinstate benefits back to date of suspension 
if the annuitant is subsequently found to meet recertification 
requirements. 

f. If it is determined that the disability annuitant was not eligible 
for benefits during any time period when benefits were provided, 
the executive director may do all things necessary to recover the 
erroneously paid benefits. 

History: Effective January 1, 1992; amended effective July 1, 1994; June 1, 1996; 
April 1, 2002: May 1. 2004. 
General Authority: NDCC 54-52-17 
Law Implemented: NDCC 54-52-17, 54-52-26 

71-02-05-07. Optional benefits. Aft For the main system and national 
guard/law enforcement retirement plans. an individual deemed eligible for a 
disability benefit may elect, as provided in this section, to receive one of the 
following optional benefits in lieu of the regular disability benefit. Under no 
circumstances is an option available if the calculation of the optional benefit to 
which the member is entitled results in an amount which is less than one hundred 
dollars. 

1. One hundred percent joint and survivor benefit. A member shall 
receive an actuarially reduced disability retirement benefit as long 
as the member remains eligible for benefits under subdivision e of 
subsection 3 of North Dakota Century Code section 54-52-17 and 
after the member's death the same amount will be continued to 
the member's surviving spouse during the spouse's lifetime. The 
designated beneficiary is limited to the member's spouse. Payments 
of benefits to a member's surviving spouse must be made on the first 
day of each month commencing on the first day of the month following 
the member's death, provided the beneficiary is still living and has 
supplied a marriage certificate and the member's death certificate 
eAd is still li·tiAg. Benefits terminate in the month in which the death 
of the beneficiary occurs. In the event the designated beneficiary 
predeceases the member, the option must be canceled and the 
member's benefit must be returned to the single life amount. Payment 
of the single life amount must commence on the first day of the month 
following the spouse's death providing written notification of death and 
a death certificate has been submitted. 
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2. Fifty percent joint and survivor benefit. A member shall receive an 
actuarially reduced disability retirement benefit as long as the member 
remains eligible for benefits under subdivision e of subsection 3 of 
North Dakota Century Code section 54-52-17 and after the member's 
death one-half the rate of the reduced benefit will be continued to 
the member's surviving spouse during the spouse's lifetime. The 
designated beneficiary is limited to the member's spouse. Payments 
of benefits to a member's surviving spouse must be made on the first 
day of each month commencing on the first day of the month following 
the member's death, providing the beneficiary has supplied a marriage 
certificate and death certificate and is still living. Benefits terminate in 
the month in which the death of the beneficiary occurs. In the event 
the designated beneficiary predeceases the member, the option must 
be canceled and the member's benefit must be returned to the single 
life amount. Payment of the single life amount must commence on the 
first day of the month following the spouse's death providing written 
notification of death and a death certificate has been submitted. 

3. Five-year or ten-year certain option. A member may elect an option 
which is the actuarial equivalent of the member's normal, early, or 
deferred vested retirement pension payable for life with a five-year or 
ten-year certain feature, as designated by the member. 

History: Effective January 1, 1992; amended effective July 1, 1994: May 1. 2004. 
General Authority: NDCC 54-52-04 
Law Implemented: NDCC 54-52-17 

71-02-05-07.1. Judges' retirement plan optional benefits. For the judges' 
retirement plan. an individual deemed eligible for a disability benefit may elect. as 
provided in this section. to receive one of the following optional benefits in lieu 
of the regular disability benefit. Under no circumstances is an option available if 
the calculation of the optional benefit to which the member is entitled results in an 
amount which is less than one hundred dollars . 

..1. One hundred percent joint survivor benefit. A member shall 
receive an actuarially reduced disability retirement benefit as long 
as the member remains eligible for benefits under subdivision e of 
subsection 3 of North Dakota Century Code section 54-52-17 and 
after the member's death the same amount will be continued to 
the member's surviving spouse during the spouse's lifetime. The 
designated beneficiary is limited to the member's spouse. Payments of 
benefits to a member's surviving spouse must be made on the first day 
of each month commencing on the first day of the month following the 
member's death. provided the beneficiary is still living and has supplied 
a marriage certificate and the member's death certificate. Benefits 
terminate in the month in which the death of the beneficiary occurs. 
In the event the designated beneficiary predeceases the member. the 
option must be canceled and the member's benefit must be returned 
to the single life amount. Payment of the single life amount must 
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commence on the first day of the month following the spouse's death 
providing written notification of death and a death certificate has been 
submitted. 

2. Five-year or ten-year certain option. A member may elect an option 
which is the actuarial equivalent of the member's normal. early. or 
deferred vested retirement pension payable for life with a five-year or 
ten-year certain feature. as designated by the member. 

History: Effective May 1. 2004. 
General Authority: NDCC 54-52-04 
Law Implemented: NDCC 54-52-17 

71-02-05-09. Interest accrual on accumulated contributions for 
disabled annuitants. Effective January 1, 1998, interest must accrue on 
accumulated contributions as defined in article -74-94 71-02 until the disabled 
annuitant reaches normal retirement age, the account is closed, or until benefit 
payments commence to the member's beneficiary. 

History: Effective July 1, 1998: amended effective May 1. 2004. 
General Authority: NDCC 54-52-04 
Law Implemented: NDCC 54-52-17 
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CHAPTER 71-02-06 

71-02-06-01. Conditions for return. 

1. The accumulated contributions of a member who terminates permanent 
employment: 

a. Before accumulating three years of service credit shall be 
automatically refunded unless the member elects to remain in an 
inactive status. 

b. After accumulating three years of service credit shall be refunded 
upon application filed with the executive director. 

c. The termination date for purposes of processing an application 
for refund or rollover must be the last date for which a member 
receives salary except for a member who is on an approved leave of 
absence. For members who are paid salary in any month following 
actual separation from employment if the salary is received after 
the normal processing date, the termination date for purposes of 
processing the application must be the same date as the date that 
the last paycheck was issued as salary. 

2. Retirement contributions must be returned if a membership enrollment 
application form SFN 2561 has not been filed with the office. 
Contributions will be returned until proper membership enrollment 
forms have been filed. 

History: Amended effective November 1, 1990; June 1, 1996; July 1, 1998; July 1, 
2000: May 1. 2004. 
General Authority: NDCC 54-52-04 
Law Implemented: NDCC 54-52-06, 54-52-17 

71-02-06-06. Employer payment of employee contributions. 

1. A written election submitted under subsection 3 of North Dakota Century 
Code section 54-52-05 may not be revol<ed for tRe remainder of tRe 
biennium. TRe option eRoiee selected must remain in effect unless a 
eRange Ras been submitted to tRe board, in writing, by June fifteentR of 
eaeR odd numbered year shall be reported to the board a minimum of 
thirty-one days prior to the effective date. 

2. An employer may not discriminate between eligible participating 
employees as to its contribution under North Dakota Century Code 
section 54-52-05. 

History: Effective July 1, 1994: amended effective May 1. 2004. 
General Authority: NDCC 54-52-04 
Law Implemented: NDCC 54-52-05 
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71-02-06-07. Employer contribution- National guard seeurity offieers 
and firefighters guard/law enforcement. As part of its annual actuarial 
evaluation, the board shall determine the amount required to support the level of 
benefits for national guard seeuriey offieers and firefighters guard/law enforcement 
specified in North Dakota Century Code section 54-52-17. The board shall set the 
employer's contribution rate on a biennial basis, but may adjust that rate if it is 
actuarially necessary to maintain appropriate funding levels. 

History: Effective July 1, 1994: amended effective May 1. 2004. 
General Authority: NDCC 54-52-04 
Law Implemented: NDCC 54-52-06.2 
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CHAPTER 71-02-07 

71-02-07-02. Return to service- Retired member. The benefits of a retired 
member who returns to permanent employment shall be suspended without interest 
accruing on the suspended account. Upon subsequent termination, the member's 
benefit shall be recalculated as follows: 

1. If the period of subsequent employment is less than two years, the 
member may elect: 

a. A return of the member's contributions made after reemployment, 
and the suspended benefit restored, adjusted for the member's age 
at subsequent termination and for benefit payments received prior 
to reemployment; or 

b. A recalculation of the member's benefit based on the benefit 
provisions in effect at the member's initial retirement, but adjusted 
to take account of age at final retirement, benefit payments 
received prior to reemployment, 8fld salary and service credits ... 
and any benefit increases accrued during the period of subsequent 
employment. 

2. If the period of subsequent employment is more than two years, the 
member's benefit shall be based on the benefit provisions in effect at 
final retirement and shall include the member's age and salary earned 
during the period of reemployment together with total service credits 
earned before and after reemployment, adjusted to take account of 
benefit payments received prior to reemployment. If a different option 
is selected at the second retirement date, the member and office will 
submit information as required to make an actuarial determination of 
the elected benefit and the related payment of such. 

3. If a member dies during subsequent employment. the member's 
initial retirement benefit election will apply. If a benefit election was 
an optional benefit under subsection 1 or 2 of section 71-02-04-04. 
then the member's benefit must be recalculated based on the benefit 
provisions in effect at the member's initial retirement. but adjusted 
to take account of age at death. benefit payments received prior to 
reemployment. salary and service credits. and any benefit increases 
accrued during the period of subsequent employment. 

History: Amended effective November 1, 1990; July 1, 1998: May 1. 2004. 
General Authority: NDCC 54-52-04, 54-52-17 
Law Implemented: NDCC 54-52-17 
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CHAPTER 71-02-11 

71-02-11-01. Eligibility requirements. To be eligible to receive service 
credit with North Dakota public employees retirement system for military time under 
this chapter, a veteran must have had an interruption of the veteran 's employment 
and been discharged under honorable conditions. 

History: Effective September 1, 1991: amended effective May 1, 2004. 
General Authority: NDCC 54-52-04 
Law Implemented: 38 USC 2021 2026 NDCC 54-52-17.4(5) 

71-02-11-02. Award of service credit. 

1. An individual with eligible time may receive up to sixty rnonths months' 
credit upon proper application for the following tirne periods. A veteran 
eligible to receive service credit for military time must apply for and 
purchase that time prior to receiving credit for retirernent purposes 
within the lesser of three times the length of active duty or five years 
from the date of the veteran's return to covered employment. Service 
credit will not be awarded until all required documentation is received 
by the North Dakota public employees retirement system, and payment 
of both the employer and the employee contributions is made in full. 

a:- For periods of tirne between June 24, 1948, through August 1, 
1961, up to four years of credited service for rnilitary tirne rnay be 
awarded. 

6:- For periods of tirne after August 1, 1961, up to five years of service 
credit for rnilitary tirne rnay be awarded. 

e: Service credit for rnilitary tirne which e~ceeds the rna~irnurns listed 
above rnay be awarded if served at the request of the federal 
go·o~ernrnent or irnposed pursuant to la\'t. The rnernber rnust 
provide proof that the e~tended service was not voluntary. 

d-: Purchase rna~irnurns will be deterrnined frorn the docurnentation 
provided by the rnernber. 

2. For persons employed by a political subdivision who will or have 
returned from an interruption of employment, the following applies: 

a. If the employing political subdivision is not a participating employer 
in the North Dakota public employees retirement system and does 
not become one, no credit will be granted. 

b. If the employing political subdivision joins the North Dakota public 
employees retirement system at a date later than the interruption of 
employment, and purchases prior service credit for its employees 

301 



while the applicant is still employed, service will be granted as 
provided in subsection 1 of section 71-02-11-02. 

c. If the employing political subdivision joins the North Dakota public 
employees retirement system while the applicant is still employed, 
and prior service is not purchased on behalf of the employees, no 
credit will be given. 

d. If a political subdivision joins the North Dakota public employees 
retirement system after an employee has terminated, no credit may 
be granted to said employee for interruption of employment. 

History: Effective September 1, 1991: amended effective May 1. 2004. 
General Authority: NDCC 54-52-04 
Law Implemented: 38 USC 2021 2026 NDCC 54-52-17.4(5) 

71-02-11-03. Documentation requirements. The burden of proof will be 
on the member for providing documentation necessary to determine what military 
time is eligible for service credit. At a minimum, the following documentation is 
required before service credit will be awarded: 

1. The member must provide a legible copy of military discharge papers 
(DD214, DD215, or NGB22). 

2. The member must provide proof of the last day of employment prior 
to reporting for active duty and the first day of employment following 
the return from active duty. This information must be certified by the 
authorized agent of the employing agency using a "record of previous 
service" (SFN17028) or notice of change (SFN10766) if returning from 
leave of absence. 

3. The members requesting service credit for extended military terms 
discussed under subdivision c of subsection 1 of section 71-02-11-02 
must provide a legible copy of the appropriate military papers (DD214). 

4. Members who elect to purchase military time must submit a completed 
purchase agreement (SFN 17758). 

History: Effective September 1, 1991 : amended effective May 1. 2004. 
General Authority: NDCC 54-52-04 
Law Implemented: 38 USC 2021 2026 NDCC 54-52-17.4(5) 

71-02-11-04. Payment. The cost for purchase of eligible military service 
in the North Dakota public employees retirement system and the North Dakota 
highway patrolmen's retirement system is as follows: 

1. Employee contributions pertaining to the North Dakota public 
employees retirement system. 
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a:- June 24, 1948 June 30, 1966 Military time wl9icl9 meets tl9e 
eligibility requirements will be credited to tl9e member's account at 
no cost. 

tT. July 1, 1966, end after Military time ·.vl9icl9 meets tl9e eligibility 
requirements must be f)Urcl9esed at e cost of four 19ercent times 
tl9e montl91y salary in tl9e montl9 in wl9icl9 tl9e em19loyee elects to 
f)urcl9ese tl9e military sef'lice, times tl9e number of montl9s being 
f)UfCRBSed. 

e:- The cost determined above may be paid in a lump sum or in 
installments pursuant to the rules established for purchase or 
repurchase payment under subsection 1. 2. or 3 of section 
71-02-03-02.2. If retirement occurs before purchase is complete, 
service being purchased will not be credited to the account for 
retirement purposes until the payment is complete. If no payments 
have been made, no credit will be awarded. To prevent any delay 
in issuing the employee's first retirement check, purchase must be 
completed at least thirty days prior to retirement date. 

2. Em19loyee contributions 19erteining to tl9e Nortl9 Dakota 19igl9wey 
f)Btrolmen's retirement system. 

a:- Military time "NI9icl9 meets tl9e eligibility requirements must be 
f)Urcl9esed using tl9e amount Bl9!9f019fiete to tl9e date military 
sef\lice was earned as s19ecified below, times tl9e montl91y salary 
in tl9e montl9 in · ... ·19icl9 tl9e em19loyee elects to f)urcl9ese tl9e military 
sef\lice, times tl9e number of montl9s being f)Urcl9esed. 

(1) July 1, B4~ - June 3el, B51 3.51!> 
(~) July 1, 1~51 - Jane 3el, B65 61!> not to exceed ~ 1B.elel 
(3) July 1, 1~65 - Jane 3el, 1~'71 6% not to exceed $ ~4 . elel 

(4) July i, 1~n - Jane 3el, 1~'75 ~% IIUL to exceed $ 6'7.5el 
(5) July i, 1~'75 June 3el, H'7'7 ~% IIDL to exceed ~ '76.5el 
(6) July 1, B'7'7 - Jane 3el, 1~'7~ ~!!> IIUL to exceed $iU . 5el 
('7) July 1, 1~'7~ June 3el, 1~B1 ~9. IIOL to exceed $B5.elel 
(B) July !, i~Bi - Jane 3el, 1~85 H not to exceed ~B3.elel 
(~) July 1, 1~B5 to present iel.3!!> 

tT. Tl9e cost determined above may be 19eid in e lum19 sum or in 
installments f)ursuent to tl9e rules esteblisl9ed for f)urcl9ese or 
ref)urcl9ese f)Byment under section 71 02 03 02.2. If retirement 
occurs before f)Urcl9ese is com19lete, sef\lice being f)urcl9esed will 
not be credited to tl9e account for retirement f)Uff)Oses until tl9e 
f)eyment is com19lete. If no f)eyments 19e·ve been made, no credit 
will be awarded. To 19revent any delay in issuing tl9e em19loyee's 
first retirement cl9eck, f)urcl9ese must be com19leted at least tl9irty 
days 19rior to retirement date. 
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-3:- Employer contributions pertaining to the North Dakota public employees 
retirement system. 

a:- June 24, 1948 June 30, 1966 Military time which meets the 
eligibility re~uirements will be credited to the member's account at 
no cost. 

lr. July 1, 1966, ana after Military time which meets the 
eligibility re~uirements must be purchased at a cost of five 
ana ruelve hundredths percent times the monthly salary in the 
month in which the employee elects to purchase the military 
service, times the number of months being purchased. 

e:- The employer cost, determined above, will be assessed to the 
member's most recent participating employer. Upon being billed 
by the North Dakota public employees retirement system, the 
participating employer will have thirty days in which to make 
payment in full. If, after sixty days, the employer has not made 
payment in full, a civil penalty on fifty dollars will be assessed, 
and, as interest, one percent of the amount due for each month of 
delay or fraction thereof after the payment became due. 

6:- In the e·vent the most recent participating employer no longer exists, 
the board shall re·view each biennium the outstanding obligation 
ana determine whether sufficient actuarial margins exist to absorb 
this cost. If sufficient margins eo not exist, the board shall seel< 
legislative remedy through an appropriations bill. 

4:- Employer contributions pertaining to the North Dal<ota highway 
patrolmen's retirement system. 

a:- Military time ·.vhich meets the eligibility re~uirements must be 
purchased based on the amount appropriate to the date military 
service was earned as specified belo•tt, times the monthly salary 
in the month in which the employee elects to purchase the military 
service, times the number of months being purchased. 

(1) July 1, 1~4~ JUne :36, 1~51 :3.5\ 

0!) July 1, B51 - Jane :36, 1~65 6\ not Lo exceed ~ 1!!.66 
(3) July 1, B65 June :36, B'11 One and OUe-fOULLh of 

employees contribution 
(4) July 1, B'H - Jane 36, B'15 ~% not Lo exceed ~ 6'1.56 
(5) July 1, B'15 Jane :36, 1~'1'1 ~!!, not to exceed ~ '16.56 
(6) July 1, 1~'1'1 Jane 36, 1~B ~!!, nuL to exceed $11~ .56 
('1} July 1, 1~'1~ Jane :36, 1~!!1 ~!!, not to exceed ~1:35 . 66 
(B) July 1, BB1 - Jane :36, BB5 12\ not to exceed ~22!!.66 
(~) July 1, BB5 to pie sent i'1. '1t:J9. 

lr. The employer cost will be assessee to the North Dal<eta highway 
patrol. Upon being billed by the North Dal<ota public employees 
retirement system, payment must be received in full within thirty 
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days. If, after sixty days, the employer has not made payment in 
full, a ci·,·il penalty of fifty dollars will be assessed, and, as interest, 
one pereent of the amount due for each month of delay or fraction 
thereof after payment became due. 

3. If the employer contributions are paid and the member becomes 
delinquent for required employee contributions. then the public 
employees retirement system will prorate the credit the employee 
contributions have paid for by the member and this credit will be added 
to the member's file. 

History: Effective September 1, 1991: amended effective May 1. 2004. 
General Authority: NDCC 39 03.1 06, 54-52-04 
Law Implemented: NDCC 39 03.1 10, 54 52 06; 38 USC 2021 2026 
54-52-17 .4( 5) 

71-02-11-05. Retired members. Repealed effective May 1. 2004. Retired 
receiving members of the North Dakota public employees retirement system may 
be eligible for service as established in section 71 02 11 01 . However, the follo'Ning 
exceptions apply: 

&:- When calculating the cost of purchasing the employee's 
contribution for military time, the retiree's final average salary 
'+'iill be multiplied by four pereent times the months of eligible 
military time if pertaining to the North Dalmta public employees 
retirement system or as set forth in subdivision a of subsection 2 
of section 71 02 11 04 if pertaining to the North Dakota highway 
patrolmen's retirement system. This amount may be paid as 
a lump sum, be deducted from the retroactive payment, or a 
combination of both. 

tr. The employer's contribution shall be calculated by multiplying 
the retiree's final average salary by five and twelve hundredths 
percent times the months of eligible military time if pertaining to 
the North Dakota public employees retirement system or as set 
forth in subdivision a of subsection 4 of section 71 02 11 04 if 
pertaining to the North Dakota highway patrolmen's retirement 
system. Payment of the employer contribution shall follow section 
71 02 11 04. 

2:- The retiree's monthly benefit amount will be recalculated to reflect the 
service credit for eligible military time only after the proper application 
has been completed and payment in full has been received , if 
applicable. This benefit increase will be applied retroactively. The 
retroactive payment will be processed and paid to the retiree within 
t\velve months. Interest will not be paid on the retroactive payment. 
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3:- A Fetiree's monthly benefit 'lt'ill only be Fe calculated ifthere is an incFease 
in seFVice cFedit. The NoFth Dalmta public employees Fetirement system 
will not take away any eFFoneous seFVice credit that may be discoveFed 
in this pFocess. 

History: Effective SeptembeF 1, 1991. 
General Authority: NDCC 54 52 04 
law Implemented: 38 USC 2021 2026 

71-02-11-06. Deceased retirees or members. Repealed effective May 1. 
2004. 

+. A deceased retiFee oF membeF, foF \Vhich no benefits are cuFFently being 
paid to beneficiaries, will not ~ualify foF a FetFoaetive adjustment. 

r. A beneficiary who is currently receiving public employees retirement 
system benefits, has the option to apply for seFVice credit for military 
time on behalf of the deceased retiFee oF membeF. The only military 
time eligible fm credited seFVice is military time pFior to July 1, 1966. 
To Feceive cFedit foF military time, the beneficiary must follow the 
geneFal eligibility re~uirements and pmcedures, as stated in section 
71 02 11 02. 

3:- If a Fetiree or member dies after completing the application Fe~uiFements 
for seFVice cFedit for military time, but pFiOF to Feceiving a FetFoaetive 
adjustment, the retroactive payment ·would be payable to the FetiFee's 
stated beneficiary. 

History: Effeetiv·e SeptembeF 1, 1991. 
General Authority: NDCC 54 52 04 
law Implemented: 38 USC 2021 2026 
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CHAPTER 71-03-01 

71-03-01-02. Bid specifications. Bid solicitations will be for: 

1. Life insurance. 

2. Hospital and medical coverages - fully insured contract. 

3. Individual and aggregate stop-loss insurance. 

4. Administrative services only. 

5. Thirel party Third-party administrators. 

6. Dental insurance. 

L Vision insurance. 

8. Long-term care insurance. 

9. Other bids will be solicited at the #'ie discretion of the board for the 
wellness program, cost containment programs, auditing services and 
such other services as may be determined by the board, from time to 
time, as necessary for the provision of these types of programs and 
services under the group insurance program. 

History: Effective October 1, 1986: amended effective May 1. 2004. 
General Authority: NDCC 54-52.1-08 
Law Implemented: NDCC 54-52.1-04 

307 



CHAPTER 71-03-03 

71-03-03-02. Late enrollment. An eligible employee failing to submit an 
application for coverage within the first thirty-one days of employment or eligibility 
for a special enrollment period may enroll during the annual open enrollment 
and may be subject to a t\\'elve meAtR six-month waiting period for preexisting 
conditions. Upon a showing of good cause, the executive director may waive the 
thirty-one day application requirement. 

History: Effective October 1, 1986; amended effective June 1, 1996; July 1, 1998~ 
May 1. 2004. 
General Authority: N DCC 54-52.1-08 
Law Implemented: NDCC 54-52.1-03 

71-03-03-05. Special enrollment for certain qualifying events. An 
eligible employee, retiree, or surviving spouse who elects to take a periodic 
distribution from the defined contribution retirement plan or a monthly retirement 
benefit from the North Dakota public employees retirement system, North Dakota 
highway patrolmen's retirement system, the retirement system established by job 
service North Dakota, the teachers' fund for retirement, or teachers' insurance and 
annuity association of America-college retirement equities fund is. or retirees who 
have accepted a retirement allowance from a participating political subdivision's 
retirement plan and provide verification of distribution are eligible for coverage with 
the group health insurance program. 

1. The employee, retiree, or surviving spouse must submit application 
for coverage within thirty-one days from one of the following qualifying 
events: 

a. The month in which the eligible employee or retiree turns age 
sixty-five or becomes eligible for medicare. 

b. The month in which the eligible employee's or retiree's spouse turns 
age sixty-five or becomes eligible for medicare. 

c. The month in which the eligible employee terminates employment. 

d. The month in which the eligible retiree or surviving spouse 
receives the first monthly retirement benefit from one of the eligible 
retirement systems outlined above. 

e. The month in which an eligible employee or retiree who is covered 
through a spouse's plan becomes ineligible for the spouse's plan 
due to divorce, death, loss of employment, reduction in hours or 
other events which may cause loss of coverage as determined by 
the board. 

f. The month in which the eligible employee or retiree is no longer 
eligible for employer-sponsored insurance, including coverage 
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provided under the Consolidated Omnibus Budget Reconciliation 
Act. 

2. Coverage will become effective on the first day of the month following 
the month in which the qualifying event occurred. If an application is 
not submitted within thirty-one days of a qualifying event, the eligible 
individual must be considered to have waived coverage and may not 
be enrolled unless the individual meets the criteria of another qualifying 
event. Upon a showing of good cause, the executive director may waive 
the thirty-one day application requirement. 

3. Other individuals eligible for the health insurance plan include a 
surviving spouse who is not receiving a qualified monthly retirement 
benefit from one of the eligible retirement systems outlined above, but 
who was a covered dependent on the eligible retiree's group health 
insurance plan at the time of the eligible retiree's death, if there is no 
lapse in coverage. 

4. Individuals not eligible for the group health insurance plan include: 

a. A former employee who received a refund of the employee's 
retirement account, including individuals in the defined contribution 
plan who take a cash withdrawal of the employee's account, roll 
their account into another qualified plan, or use the moneys in their 
account to purchase an annuity. 

b. A nonspouse beneficiary (eligible for Consolidated Omnibus 
Budget Reconciliation Act). 

c. A deferred retiree or surviving spouse between the time in which 
the retiree or surviving spouse's eligibility for the Consolidated 
Omnibus Budget Reconciliation Act (if eligible) ends and the 
month in which the eligible retiree or surviving spouse receives the 
first monthly retirement benefit from one of the eligible retirement 
systems. 

d. A formerly deferred retiree who received a refund of the retiree's 
retirement account. 

e. A surviving spouse of a nonvested employee eligible for the 
Consolidated Omnibus Budget Reconciliation Act. 

f. A surviving spouse of a former employee who received a refund of 
the employee's retirement account. 

g. A former participating member of the defined contribution 
retirement program who would not qualify for one of the retirement 
dates set forth in subsection 3 of North Dakota Century Code 
section 54-52-17 if that employee was a member of the defined 
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benefit retirement plan, unless eligible under the Consolidated 
Omnibus Budget Reconciliation Act, and then only for the required 
duration of eligibility under the Act. 

History: Effective October 1, 1986; amended effective November 1, 1990; July 1, 
1994; June 1, 1996; July 1, 1998; July 1, 2000: May 1. 2004. 
General Authority: N DCC 54-52.1-08 
Law Implemented: NDCC 54-52.1-03. 54-52.1-03.1; Pub. L. 99-272; 100 Stat. 
222; 26 USC 162 et seq. 

71-03-03-08. Continuation of life insurance after retirement. An 
employee who is enrolled in the group life insurance program may continue the 
basic and supplemental life insurance coverage upon retirement or disability if the 
employee is entitled to a retirement allowance from an eligible retirement system 
by making application and remitting timely payments to the board. 

History: Effective October 1, 1986; amended effective June 1, 1996: May 1. 2004. 
General Authority: NDCC 54-52.1-08 
Law Implemented: NDCC 54-52.1-03 

71-03-03-09. Leave without pay. An employee on an approved leave 
without pay may elect to continue coverage for the periods specified in the plans 
for life insurance, hospital and medical coverages by paying the full premium to the 
agency. An eligible employee electing not to continue coverage during a leave of 
absence is entitled to renew coverage for the first of the month following the month 
that the employee has returned to work if the employee submits an application for 
coverage within the first thirty-one days of returning to work. An eligible employee 
failing to submit an application for coverage within the first thirty-one days of 
returning to work or eligibility for a special enrollment period, may enroll during the 
annual open enrollment and may be subject to a t\velve meRtl=t six-month waiting 
period for preexisting conditions. Upon a showing of good cause, the executive 
director may waive the thirty-one day application requirement. 

History: Effective October 1, 1986; amended effective November 1, 1990; June 1, 
1996; September 1, 1997; July 1, 1998: May 1. 2004. 
General Authority: NDCC 54-52.1-08 
Law Implemented: NDCC 54-52.1-03 
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CHAPTER 71-03-05 

71-03-05-03. Late premium for retirees. If the premium is not received 
by the due date, a late premium remiRder is iReluded iR the Rext moRth's billiRg. If 
the premium is Rot recei·ted by the Rext due date, coverage will be canceled and 
a special notice is will be sent by certified mail. The notice advises the retiree that 
payment in full must be received within ninety days from the due date to reinstate 
coverage will be caRceled retroactively to the ffist day of the period month following 
the last month for which payment was received if paymeRt is Rot received by the 
first of the followiRg moRth. 

History: Effective October 1, 1986; amended effective November 1, 1990: May 1. 
2004. 
General Authority: NDCC 54-52.1-08 
Law Implemented: NDCC 54-52.1-03 

71-03-05-04. Late premium for terminated employees. If the premium 
due for a terminated employee with continued coverage is not received by the 
sixteeRth of the moRth due date, coverage will be canceled retroactively to the 
last day of the period for which payment was received following a thirty-day grace 
period. There is RO grace period. 

History: Effective October 1, 1986: amended effective May 1. 2004. 
General Authority: NDCC 54-52.1-08 
Law Implemented: NDCC 26.1-36-23 
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CHAPTER 71-03-06 

71-03-06-02. late enrollment. An eligible employee failing to submit an 
application for coverage within the first thirty-one days of employment or eligibility 
for a special enrollment period may enroll during the annual open enrollment 
and may be subject to a tvwe~.·e-montn six-month waiting period for preexisting 
conditions. Upon a showing of good cause, the executive director may waive the 
thirty-one day application requirement. 

History: Effective June 1, 1996; amended effective July 1, 1998: May 1. 2004. 
General Authority: NDCC 54-52-04, 54-52.1-03.1 
law Implemented: NDCC 54-52.1-03, 54-52.1-03.1 
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CHAPTER 71-03-07 

71-03-07-03. Collecting employee contributions. Each employer shall 
collect any employee contribution due and submit it with any employer contribution 
to the retirement board each month. When an employee on an approved leave of 
absence requests to continue in the group, the employer shall collect the full amount 
of the premium from the employee each month and remit it to the retirement board. 
Each employer shall determiRe the ameuRt ef employee ceRtributieRs, however, 
the level ef ceRtributieR The minimum employer contribution will be determined by 
the retirement board and must be consistently applied to all eligible employees. 

History: Effective June 1, 1996: amended effective May 1. 2004. 
General Authority: NDCC 54-52-04, 54-52.1-03.1 
Law Implemented: NDCC 54-52.1-03,54-52.1-03.1 

71-03-07-06. Requirements for enrolling temporary employees and 
paid members of political subdivision boards, commissions, or associations. 
Each employer shall inform temporary employees and the paid members of its 
board, commission, or association of their right to the group insurance plan 
and the process necessary to enroll. Each employer shall provide each eligible 
member such forms as necessary to enroll in the group insurance plan. Each 
employer shall collect any member contribution due and submit it along with 
any employer contribution to the retirement board each month. The beard, 
cemmissieR, er assecietieR shell determiRe the emeuRt ef employer ceRtributieR. 
The employer ceRtributieR may be eRy emeuRt e~uel te er less theR the ameuRt 
determiRed fer eligible employees but may Ret exceed the employer ceRtributieR 
fer eligible employees. The minimum employer contribution will be determined 
by the retirement board. The political subdivision may not make a contribution 
for coverage for temporary employees. Each employer shall notify the retirement 
board when an eligible member is no longer eligible for the group insurance 
plan. The retirement board shall inform such member of options available for 
continuation of coverage. 

History: Effective June 1, 1996: amended effective May 1, 2004. 
General Authority: NDCC 54-52-04, 54-52.1-03.1 
Law Implemented: NDCC 54-52.1-02, 54-52.1-03, 54-52.1-03.1 
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CHAPTER 71-04-01 

71-04-01-01. Definitions. The terms used throughout this title have the 
same meaning as in North Dakota Century Code section 54-52.2-04, except: 

1. "Beneficiary" means an individual designated by the participant in the 
participant agreement to receive benefits under the plan in the event 
the participant dies. 

2. "Compensation" means the total annual remuneration for employment 
or contracted services received by the participant from the employer. 

3. "Deferred compensation" means the amount of compensation not yet 
earned which the participant and the employer shall mutually agree 
shall be deferred from current monthly salary in accordance with the 
provisions of the plan. 

4. "Eligible state deferred compensation plan" means a plan established 
and maintained by this state that complies with the Internal Revenue 
Code (IRC) 457(b). 

5. "Employer" means the state of North Dakota or any of its political 
subdivisions, institutions, departments, or agencies. 

6. "Participant" is any employee of a participating employer who executes 
a participant agreement. 

7. "Participant agreement" means a written agreement between the 
employer and a participant setting forth certain provisions and elections 
relative to the plan, incorporating the terms of the plan and establishing 
the participant's deferral and participation in the plan. 

8. "Provider" means any insurance company, federally insured financial 
institutions, Bank of North Dakota, or registered dealer under North 
Dakota Century Code chapter 1 0-04 authorized by the retirement board 
to provide investment vehicles to employees. 

9. "Retirement" means separation from service with the employer on 
a date coincidental with the normal, postponed, early, or disability 
retirement dates as described in North Dakota Century Code chapter 
54-52-17.3. 

10. "Retirement board" means the seven persons described in North 
Dakota Century Code chapter 54-52-03. 

11 . "Separation from service" means that term as defined under Internal 
Revenue Code section 402(d)(4)(A)(3i) and includes severanee 
termination of employment with the employer by reason of death, 
disability, retirement, resignation, or discharge. 
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12. "State" means the state of North Dakota, or any department, institution, 
or separate agency thereof acting as an employer of the participant. 

13. "Unforeseeable emergency" means a severe financial hardship to 
the participant resulting from a sudden and unexpected illness or 
accident of the participant, the participant's spouse or dependent of the 
participant, loss of the participant's property due to casualty, or other 
similar extraordinary and unforeseeable circumstances arising as a 
result of events beyond the control of the participant. 

History: Effective April 1, 1989; amended effective July 1, 1994; April 1, 2002; 
May 1. 2004. 
General Authority: NDCC 28-32-02, 54-52.2-03.2 
Law Implemented: NDCC 54-52.2-03, 54-52.2-03.2, 54-52.2-04 
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CHAPTER 71-04-03 

71-04-03-04. Change in beneficiary. The participant may change 
the primary or contingent beneficiary at any time by coffipleting a participant 
egreeffient end delivering the egreeffient to the retireffient board offices contacting 
the participant's designated provider representative. 

History: Effective April 1, 1989: amended effective May 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 54-52.2-03 

71-04-03-06. Termination of participation. Participation in the plan may 
be terminated at any time by completion of a participant agreement indicating an 
elimination of monthly deferrals. Distribution of assets ffiey be ffiede only upon 
separation froffi service as defined in section 71 04 01 01 , or in accordance with 
section 71 04 03 05. 

History: Effective April 1, 1989; amended effective July 1, 1994; April 1, 2002~ 
May 1. 2004. 
General Authority: NDCC 28-32-02, 54-52.2-03.2 
Law Implemented: NDCC 54-52.2-03, 54-52.2-03.2 

71-04-03-07. Distribution of assets. Distribution of assets may be 
made only upon separation from service as defined in section 71-04-01-01 . or in 
accordance with section 71-04-03-05 or 71-04-08-01 . 

History: Effective May 1. 2004. 
General Authority: NDCC 28-32-02. 54-52-03.2 
Law Implemented: NDCC 54-52.2-03. 54-52.2-03.2 
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CHAPTER 71-04-04 

71-04-04-01. Enrollment. The retirement board shall design and provide 
employees with a participant agreement to facilitate the enrollment in the plan. The 
participant agreement must provide for the collection of all information regarding 
identification of the employee, starting date of the deduction, the payroll period 
affected , name of the provider, aRd listiRg of primary aRd coRtiRgeRt beReficiaries 
company, and the provider representative. 

History: Effective April 1, 1989; amended effective September 1, 1997: May 1. 
2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 54-52.2-01, 54-52.2-02, 54-52.2-05 

71-04-04-02. Booklets. The retirement board shall, upon request of the 
employee, provide make available a descriptive booklet setting forth the enrollment 
requirements of the plan, explanation of the deferred compensation plan under 
section 457 of the Internal Revenue Code, and investment options under the plan. 

History: Effective April 1, 1989; amended effective September 1, 1997: May 1. 
2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 54-52.2-03 

71-04-04-07. Separation from service. The retirement board shall desigR 
aRd pro·o~ide participaRts with a beRefit selectioR form to facilitate paymeRt of 
beRefits uRder the plaR.The beRefit selectioR forms may allow the participaRt the 
ability to select from the ·various paymeRt optioRs graRted by providers, aRd to 
determiRe the startiRg date of beRefit paymeRts. notify the participant. provider 
company, and provider representative of the employee's separation from service 
and eligibil ity for payment of benefits. 

History: Effective April 1, 1989; amended effective July 1, 1994: May 1. 2004. 
General Authority: NDCC 28-32-02, 54-52.2-03.2 
Law Implemented: NDCC 54-52.2-03, 54-52.2-03.2 

71-04-04-08. Authorization. The executive director or the executive 
director's designee is authorized to sign all provider agreements, employer 
agreements, payroll deduction authorizations, or benefit applications or beRefit 
selectioR forms that meet the requirements under article 71 -04 and under North 
Dakota Century Code chapter 54-52.2. 

History: Effective July 1, 1994: amended effective May 1. 2004. 
General Authority: NDCC 54-52.2-03.2 
Law Implemented: NDCC 54-52.2-01, 54-52.2-02, 54-52.2-03.2 
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CHAPTER 71-04-05 

71-04-05-03. Semiannual Monthly report. The employer shall provide the 
retirement board with a listing of all employees actively participating in tAe deferred 
compensation plan. TAe listing must be prepared for January first tAr=eugA June 
tAirtietA and July first tArougA December tAirty first and remitted to tAe retirement 
board ·.vitA in tAirty days after tAe end of tAe reporting period to wAieA it relates. TAe 
listing must contain tAe employee's name, social security number, deductions for 
tAe previous reporting period, and provider used deferred compensation deductions 
for all employees participating in the deferred compensation plan by the eighth day 
of each month. The employer must use the deferred compensation transmittal of 
deduction form or the approved electronic format. 

History: Effective April 1, 1989; amended effective July 1, 1994: May 1. 2004. 
General Authority: NDCC 28-32-02, 54-52.2-03.2 
Law Implemented: NDCC 54-52.2-03, 54-52.2-03.2 

71-04-05-06. Separation from service notice. The employer shall notify 
the retirement board within thirty days of an employee's separation from service. 
The retirement board shall then notify the former employee of tAe employee's 
provider of the employee separation from service and eligibility for payment options 
under the plan and Rave tAe former employee complete a benefit selection form. 

History: Effective April 1, 1989; amended effective July 1, 1994: May 1. 2004. 
General Authority: NDCC 28-32-02, 54-52.2-03.2 
Law Implemented: NDCC 54-52.2-03, 54-52.2-03.2 
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CHAPTER 71-04-06 

71-04-06-06. Retirement board report. The provider shall deliver 
semiannual reports to the retirement board detailing the activity of each 
participant's account. The semiannual report must be delivered within forty five 
thirty days of the end of the reporting period and must include an alphabetical 
listing of the participants, social security numbers of the participants, the provider's 
contract number for the participants (if any), type of account for each participant, 
beginning account balance forwarded from the previous reporting period, 
contributions made by the participants for the current reporting period, transfers 
and rollovers from other eligible plans during the reporting period. investment 
earnings or losses added to the account (if any for the reporting period), any 
withdrawals made during the reporting period, administrative charges assessed 
against the account during the reporting period, transfers and direct rollovers to 
other eligible plans during the reporting period. and the account balance at the 
end of the reporting period. The report columns must be totaled. The semiannual 
report must include active, inactive, and retired f}articif}ants accounts in payout 
status. with the exception of accounts which have been annuitized. and be for all 
payroll divisions for the plan. 

History: Effective April 1, 1989; amended effective November 1, 1990; July 1, 
1994: May 1 . 2004. 
General Authority: NDCC 28-32-02, 54-52.2-03.2 
Law Implemented: NDCC 54-52.2-03, 54-52.2-03.2 

71-04-06-08. Benefit requests. The provider shall honor all requests for 
benefit or refund payments made en tne retirement beard's benefit selection form 
and signed by tne f}articif}ant and tne retirement beard's authorized ref}resentative 
upon notification of the employee's separation from service by the retirement board. 

History: Effective April 1, 1989: amended effective May 1. 2004. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 54-52.2-03 

71-04-06-11. Provider reporting failure - Penalty. Should the provider fail 
to deliver the required report within a sixty day thirty-day period beyond the end 
of a calendar the reporting period, notice must be given by certified mail of the 
provider's failure to comply. The provider shall then have thirty days from the date 
of the certified letter to comply with the reporting requirement. If the provider fails 
to deliver the required report within the thirty-day period, the provider is in violation 
of the administrative agreement and shall lose active provider status as described 
under subsection 1 of section 71-04-04-09. If the provider has not filed the report 
within five mentns ef less ef active f}revider status ninety days after the end of 
the reporting period, the provider shall lose provider status as described under 
subsection 2 of section 71-04-04-09. Loss of provider status results in all current 
contributions of active participants being suspended effective in the next payroll 
cycle. The retirement board will notify all participants of the company's failure to 
deliver the required reports. Current participants will be required to either select a 
new provider for future contributions, or have their account go into a dormant status 
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with the company losing provider status. The provider will remain on loss of provider 
status for a period of twel·i·e months. At the conclusion of the suspension period, the 
pro>o·ider may reapply fer active status by signing a new· administrative agreement. 
The retirement board will then terminate the agreement with the provider. 

History: Effective April 1, 1989; amended effective November 1, 1990; July 1, 
1994: May 1. 2004. 
General Authority: NDCC 28-32-02, 54-52.2-03.2 
Law Implemented: NDCC 54-52.2-03, 54-52.2-03.2 
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Section 
71-04-08-01 

71-04-08-02 

CHAPTER 71-04-08 
QUALIFIED DOMESTIC RELATIONS ORDERS 

Payment in Accordance With Qualified Domestic Relations 
Orders 

Qualified Domestic Relations Orders Procedures 

71-04-08-01. Payment in accordance with qualified domestic relations 
orders. Retirement moneys must be paid in accordance with any qualified 
domestic relations order issued in compliance with North Dakota Century Code 
section 54-52.2-03.3. 

History: Effective May 1. 2004. 
General Authority: NDCC 28-32-02. 54-52.2-03.2 
Law Implemented: NDCC 54-52.2-03.3 

71-04-08-02. Qualified domestic relations orders procedures . 

.1. Upon receipt of a proposed domestic relations order. the executive 
director shall: 

.a. Send an initial notice to each person named therein. including 
the member and the alternate payee named in the order. with an 
explanation of the procedures followed by the fund. 

b. Order the funds to which the alternate payee would be entitled by 
direction of the order segregated. if those funds are ascertainable 
from the proposed order. 

c. Review the domestic relations order to determine if it is a qualified 
order as established by the model language format specified by the 
board. 

2. The domestic relations order shall be considered a qualified order when 
the executive director notifies the parties the order is approved and 
a certified copy of the court order has been submitted to the public 
employees retirement system office. 

3. If the order becomes qualified. the executive director shall: 

a. Send a notice to all persons named in the order and any 
representative designated in writing by such person that a 
determination has been made that the order is a qualified domestic 
relations order. 

b. Comply with the terms of the order. 
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.Q... Direct the amount established for an alternate payee. in each 
plan to which the order applies. be paid in a lump sum within one 
hundred twenty days of the acceptance of the qualified domestic 
relations order or the entry of the order by the court. 

4. If the order is determined not to be a qualified domestic relations order 
or a determination cannot be made as to whether the order is qualified 
or not qualified within eighteen months of receipt of such an order. 
the executive director shall send written notification of termination 
of the review to all parties at least forty-five days prior to the end of 
the eighteen-month review period. At the end of the eighteen-month 
review period. the proposed order is deemed to be withdrawn and of 
no legal effect. 

a. If a segregated account has been established for an alternate 
payee. the executive director shall distribute the amounts in the 
segregated account in the manner reguired in the absence of an 
order. 

b. If determined after the expiration of the eighteen-month period. the 
order is a qualified domestic relations order. the qualified domestic 
relations order must be applied prospectively only. 

History: Effective May 1. 2004. 
General Authority: NDCC 28-32-02. 54-52.2-03.2 
Law Implemented: NDCC 54-52.2-03.3 
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CHAPTER 71-04-09 
UNIFORMED SERVICES EMPLOYMENT AND REEMPLOYMENT RIGHTS ACT 

Section 
71-04-09-01 
71-04-09-02 
71-04-09-03 
71-04-09-04 

Eligibility Reguirements 
Documentation Reguirements 
Payment 
Recording of Missed Contributions 

71-04-09-01. Eligibility requirements. To be eligible to make up 
contributions to the 457 deferred compensation plan for missed contributions 
during military time under this chapter. a veteran must have had an interruption of 
the veteran's employment and been discharged under honorable conditions. 

History: Effective May 1. 2004. 
General Authority: NDCC 54-52-04. 54-52.6-04 
Law Implemented: NDCC 54-52.6-09.3 

71-04-09-02. Documentation requirements. The burden of proof will 
be on the member for providing documentation necessary to determine what 
military time is eligible for makeup contributions. At a minimum. the following 
documentation is reguired: 

.l. The member must provide a legible copy of military discharge papers 
(DD214. DD215. or NGB22). 

2. The member must provide proof of the last day of employment prior 
to reporting for active duty and the first day of employment following 
the return from active duty. This information must be certified by the 
authorized agent of the employing agency using a record of previous 
service or notice of change form if returning from leave of absence. 

3. Members who elect to contribute missed contributions for military time 
must submit a completed missed contributions agreement. 

History: Effective May 1. 2004. 
General Authority: NDCC 54-52-04 
Law Implemented: NDCC 54-52.6-09.3 

71-04-09-03. Payment. The payment for missed contributions for eligible 
military service under the deferred compensation plan may be paid in a lump sum 
or in installments pursuant to the rules established under section 71-04-05-02. 

History: Effective May 1. 2004. 
General Authority: NDCC 54-52.2-04. 54-52.6-04 
Law Implemented: NDCC 54-52.6-09.3 

71-04-09-04. Recording of missed contributions. To determine eligibility 
for vesting of employer contributions pursuant to North Dakota Century Code 
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section 54-52-11.1. payments for missed contributions during military time under 
this chapter will be allocated to each month. beginning with the first month of 
missed contributions. Vested employer contributions will then be calculated 
pursuant to North Dakota Century Code section 54-52-11.1. 

History: Effective May 1. 2004. 
General Authority: NDCC 54-52-04. 54-52.6-04 
law Implemented: NDCC 54-52.6-09.3 
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CHAPTER 71-05-02 

71-05-02-01.1. Conditions for changing to a disability retirement 
benefit from an early reduced retirement benefit. A member may elect to 
start receiving an early reduced retirement benefit. should the member be eligible 
to do so. pending a disability determination or appeal. During this period. the 
member's account will be handled in the same manner as all early reduced 
retirement benefits. Upon receiving a disability determination. interest accrual 
on the member's account shall resume beginning the first of the month following 
notice of the determination. continuing to accrue on the annuitant's accumulated 
contribution until the annuitant reaches normal retirement age. The disability 
benefit will be calculated and a differential payment made retroactive to the first 
day of the month following the member's termination from covered employment. 

History: Effective May 1. 2004. 
General Authority: NDCC 39-03.1-06. 39-03.1-11 
Law Implemented: NDCC 39-03.1-11 

71-05-02-02. Determination of disability- Procedures. 

1. Application. 

a. Application for disability benefits must be made within one year 
from the last date of covered employment on the form provided 
by the plan administrator. 

b. If the member is unable or unwilling to file an application, the 
member's employer or legal representative may file the member's 
disability application. 

c. The application must explain the cause of the disability, the 
limitations caused by the disability, the treatment being followed, 
and the effect of the disability on the individual's ability to be 
engaged in any gainful occupation for which the person is, or could 
become, reasonably fitted by education, training, or experience. 

2. Medical examination. 

a. The applicant for disability retirement must provide the plan 
administrator with medical examination reports. 

b. An initial medical examination should be completed by the 
member's attending or family physician on the medical examination 
form provided by the plan administrator. If deemed necessary 
by the board's medical consultant, an additional examination 
must be completed by a specialist in the disability involved. 
Available medical or hospital reports may be accepted in lieu of a 
medical examination report if deemed acceptable by the medical 
consultant. 
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c. The member is liable for any costs incurred by the member in 
undergoing medical examinations and completing and submitting 
the necessary medical examination reports, medical reports, and 
hospital reports. 

3. Medical consultant. 

a. The board will retain a medical doctor to act as its consultant on 
disability retirement applications. 

b. The medical consultant shall review all medical information 
provided by the applicant. 

c. The medical consultant will be responsible to advise the plan 
administrator of the medical diagnosis and whether the condition 
is a permanent and total disability. 

4. Decision and appeal. 

a. The plan administrator shall consider applications for disability 
benefits and shall make a written decision whether an applicant is 
entitled to benefits. The decision must be mailed to the applicant's 
address of record. 

b. The applicant may appeal an adverse determination to the board 
by providing a written notice of appeal within thirty days of the date 
that the plan administrator mailed the decision. 

c. The board shall consider all appeals at regularly scheduled board 
meetings. The applicant must be notified of the time and date of the 
meeting and may attend and be represented by legal counsel. The 
executive director shall provide to the board for its consideration 
a case history brief that includes membership history, medical 
examination summary, and the plan administrator's conclusions 
and recommendations. The board shall make the determination for 
eligibility at the meeting unless additional evidence or information 
is needed. The discussion concerning disability applications must 
be confidential and closed to the general public. 

d. If the applicant has terminated employment. the plan administrator 
shall notify the applicant in writing of the decision. If the applicant 
is determined not to be eligible for disability benefits. the plan 
administrator shall advise the applicant of the appeal procedure. If 
the applicant is determined eligible for disability benefits. benefits 
must be paid pursuant to subsection 5. 

e. If the applicant has not terminated employment. the applicant 
must be provided with a preliminary notification of the decision in 

326 



writing. The preliminary notification remains in effect for a period 
not to exceed two hundred seventy days. If an applicant does 
not terminate employment within two hundred seventy days of 
the date of termination provided on the disability application. the 
application must be considered to be vacated but the applicant 
may reapply as provided in subsection 1. 

f.:. If the initial board decision is adverse to the applicant, after 
exhausting the administrative procedure under subdivisions b 
and c, the applicant may file a request for a formal hearing to be 
conducted under North Dakota Century Code chapter 28-32. The 
request for a formal hearing must be filed within thirty days after 
notice of the initial decision has been. mailed or delivered. If an 
appeal is not filed within the thirty-day period the initial decision of 
the board is final. If a request for a formal hearing is timely filed , 
notice of the hearing must be served at least thirty days prior to 
the date set for the hearing. The board shall request appointment 
of an administrative law judge from the office of administrative 
hearings to conduct the hearing and make recommended findings 
of fact, conclusions of law, and order or adopt its own findings of 
fact, conclusions of law and order. The applicant may under North 
Dakota Century Code section 28-32-15 appeal the final decision 
resulting from this procedure to the district court. 

5. Payment of annuity. If awarded, the disability annuity is payable on, 
or retroactive to, the first day of the month following the member's 
termination from covered employment. minus any early retirement 
benefits that have been paid. 

6. Redetermination and recertification. 

a:- A disabled aAAuitaAt's eligibility must be recertified Ofl July first 
f-ollowiflg the secofld aflfliversary date of disability retiremeflt. 
Afl additioAal recertificatiofl is required Ofl July first five years 
thereafter. The plafl admiflistrator may require additioflal 
recertificatiofls , or "oVaive the Aecessity for a recertificatiofl , if 
the facts warraflt this actiofl . 

IT. The plafl admiflistrator will sefid a recertificatiofl f-orm to the 
disabled aAAuitaflt to be completed afld seAt bacl< to the fufld. 

e:- The plafl admiAistrator may require the disabled aflfiUitaflt to be 
reexamifled by a doctor at the BflfluitaAt's owfl expeAse. The 
submissiofl of medical reports by the member, afld the review of 
those reports by the board's medical coAsultaflt, may satisfy the 
reexamiAatiofl requiremeflt. 

6:- The plafl admiflistrator will mal<e the recertificatiofl decisiofl afld 
briflg the matter to the board oAiy if warraflted. 
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e:- If it is eetermiflee that the eisability aFIFIUitaflt was FIOt eligible fer 
beFiefits euriflg afly time periee wheFI beFiefits ·were previeee, the 
plafl aemiflistrater may ee all thiflgs Reeessary te reeever the 
errefleeusly paie beFiefits. 

a. A disabled annuitant's eligibility must be recertified eighteen 
months after the date the first check is issued and thereafter 
as specified by the medical consultant. The plan administrator 
may waive the necessity for a recertification based on the 
recommendation of the medical consultant. 

b. The plan administrator will send a recertification form and request 
for a statement of annual earnings by certified mail with return 
receipt to the disabled annuitant to be completed and sent back 
to the office. If completed recertification has not been received by 
the recertification date set in the recertification request. benefits 
will be suspended effective the first of the month following that 
date. Benefits will be reinstated the first of the month following 
recertification by the medical consultant. The regular accrued 
disability benefits will commence with a lump sum equal to the 
amount of missed payments. without interest. retroactive to the 
first of the month that benefits were suspended. unless otherwise 
approved by the North Dakota public employees retirement system 
board. 

c. The medical consultant may require the disabled annuitant to be 
reexamined by a doctor. The submission of medical reports by the 
annuitant. and the review of those reports by the board's medical 
consultant. may satisfy the reexamination requirement. Upon 
recertification. the disabled annuitant must be reimbursed up to 
four hundred dollars for the cost of the required reexamination 
if deemed necessary by the medical consultant and the plan 
administrator. 

d. The medical consultant will make the recertification decision. The 
executive director may require additional recertifications. The 
decision may be appealed to the board within ninety days of 
receiving the written recertification decision. 

e. Benefit payments must be suspended immediately upon notice 
received from the medical consultant that the annuitant does not 
meet recertification requirements. The plan administrator shall 
notify the annuitant of the suspension of benefits by certified 
mail and shall reinstate benefits back to the date of suspension 
if the annuitant is subsequently found to meet recertification 
requirements. 

L. If it is determined that the disability annuitant was not eligible 
for benefits during any time period when benefits were provided. 
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the execufive director may do all things necessary to recover the 
erroneously paid benefits. 

History: Effective November 1, 1990; amended effective June 1, 1992; June 1, 
1996: May 1. 2004. 
General Authority: NDCC 39-03.1-06, 39-03.1-11 
Law Implemented: NDCC 39-03.1-11 

71-05-02-04. Optional benefits. An individual deemed eligible for a 
disability benefit may elect, as provided in this section, to receive one of the 
following optional benefits in lieu of the regular disability benefit. These options 
are not available if the calculation of the optional benefit to which the member is 
entitled would result in an amount that is less than one hundred dollars. 

1. One hundred percent joint and survivor benefit. A member shall 
receive an actuarially reduced disability retirement benefit as long 
as the member remains eligible for benefits under subdivision d 
of subsection 3 of North Dakota Century Code section 39-03.1 -11 
and after the member's death the same amount will be continued 
to the member's surviving spouse during the spouse's lifetime. The 
designated beneficiary is limited to the member's spouse. Payments 
of benefits to a member's surviving spouse must be made on the 
first day of each month commencing on the first day of the month 
following the member's death, provided the beneficiary supplies a 
marriage certificate and death certificate and is still living. Benefits 
must terminate in the month in which the death of the beneficiary 
occurs. If the designated beneficiary predeceases the member, the 
member's benefit must be returned to the single life normal retirement 
amount. Payment of the single life normal retirement amount must 
commence on the first day of the month following the spouse's death if 
written notification of death f'tftd. provided a death certificate have has 
been submitted. 

2. Fifty pereent jeint and Sl:INitter benefit. A member sl=lell receive en 
eetuerielly reduced disability retirement benefit es long es tl=le member 
remains eligible fer benefits under subdivision d of subsection 3 of 
Nortl=l Dakota Century Code section 39 03.1 11 end after tl=le member's 
deetl=l one l=lelf tl=le rete of tl=le reduced benefit 't'till be continued to 
tl=le member's surviving spouse during tl=le spouse's lifetime. Tl=le 
designated beneficiary is limited to tl=le member's spouse. Payments of 
benefits to e member's survi·q~ing spouse must be made on tl=le first dey 
of eecl=l montl=l commencing on tl=le first dey of tl=le montl=l following tl=le 
member's deetl=l, if tl=le beneficiary l=les supplied e marriage certificate 
end deetl=l certificate end is still living. Benefits terminate in tl=le 
montl=l in wl=licl=l tl=le deetl=l of tl=le beneficiary occurs. If tl=le designated 
beneficiary predeceases tl=le member, tl=le member's benefit must be 
returned to tl=le single life amount. Payment of tl=le single life amount 
must commence on tl=le first dey of tl=le montl=l following tl=le spouse's 
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death if 'lv'FitteA AotificatioA of death aAd a death certificate ha\o·e beeA 
submitted. 

3:- Five-year or ten-year certain option. A member may receive the 
actuarial equivalent of the member's normal, early, or deferred vested 
retirement pension payable for life with a five-year or ten-year certain 
feature, as designated by the member. 

History: Effective July 1, 1998: amended effective May 1. 2004. 
General Authority: NDCC 39-03.1-06, 39-03.1-11 
Law Implemented: NDCC 39-03.1-11.4(d) 

71-05-02-06. Cancellation of disability benefit. When a member 
receiving a disability benefit attains normal retirement age. that member may 
elect to terminate that member's disability benefit and draw retirement benefits as 
specified in North Dakota Century Code section 39-03.1-11. 

History: Effective May 1. 2004. 
General Authority: NDCC 39-03.1-06. 39-03.1-11 
law Implemented: NDCC 39-03.1-11 
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CHAPTER 71-05-04 

71-05-04-03. Repurchase of service credit and purchase of additional 
service credit. To purchase additional credit or repurchase past service, a 
contributor or participating member of an alternative retirement system must notify 
the public employees retirement system, in writing, of the service for which the 
person wishes to receive credit. In addition to the written request, the following 
information must be submitted, if applicable: 

1. Documentation of military service by submitting a 00214 or NGB22. 

2. Certification of approval by the member's employer of any leave of 
absence and length of that leave. 

History: Effective October 1, 1991; amended effective June 1, 1996; April 1, 2002~ 
May 1. 2004. 
General Authority: NDCC 39-03.1-06,39-03.1-10.1 , 39-03.1-14.1 
Law Implemented: NDCC 39-03.1-08.1, 39-03.1-10.1 , 39-03.1-14.1 

71-05-04-03.1. Purchase of additional years of service. Repealed 
effective May 1. 2004. A participating member who is a vested, permanent 
employee is entitled to purchase additional years of service credit to enable the 
member to qualif)· for the normal retirement date defined by North Dal<ota Century 
Code section 39 03.1 11 . The years of service purchased must be added to the 
years of service employment under subsection 4 of North Dalcota Century Code 
section 39 03.1 11 for calculating the service benefit. 

History: Effective April 1, 2002. 
General Authority: NDCC 39 03.1 06 
Law Implemented: NDGG 39 03.1 08.2, 39 03.1 10.1 

71-05-04-04. Payment. The total dollar amount for repurchase or purchase 
may be paid in a lump sum or on a monthly, quarterly, semiannual, or annual 
basis. Payments are may be subject to contribution limitations established under 
26 U.S.C. 415. Payments must begin within ninety days of the date the written cost 
confirmation is prepared. If the installment method is used, the following conditions 
apply: 

1. Simple interest at the actuarial rate of return must accrue monthly on the 
unpaid balance. Interest is calculated from the fifteenth of each month. 

2. The installment schedule may extend for a maximum term of ten years 
or the number of years until the contributor meets normal retirement 
age, ·whichever is greater as long as the member is employed by the 
participating employer. 

3. Installment payments may be made by a payroll deduction where 
available. However, it is the responsibility of the contributor to initiate 
and terminate the payroll deduction. 
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4. Payments are due by the fifteenth of the month to be credited for the 
month. 

5. Payments may only be received from a contributor until the fifteenth 
of the month in which the contributor's last retirement contribution is 
received. 

History: Effective October 1, 1991; amended effective June 1, 1996: May 1. 2004. 
General Authority: NDCC 39-03.1-06,39-03.1-08.1,39-03.1-10.1,39-03.1-14.1 
Law Implemented: NDCC 39-03.1-08.1, 39-03.1-10.1, 39-03.1-14.1 

71-05-04-04.1. Costs. The cost to repurchase service credit must be 
calculated by applying actuarial factors to the amount of the retirement and retiree 
health insurance credit being purchased by the contributor or member of an 
alternative retirement system. The contributor's current age, average salary as 
calculated under subsection 2 of North Dakota Century Code section 39-03.1-11, 
and current credited service on record with the North Dakota public employees 
retirement system in the month in which the contributor's written request is 
received must be used in the cost calculation. The amount of retirement and 
retiree health insurance credit benefits being purchased must be calculated using 
the benefit formulas in place at the time the written request is received from the 
contributor. When calculating the cost, enhancements to the benefit formula must 
be considered to be in place at the time the law is signed by the governor. 

The retirement board must adopt actuarial assumptions necessary to 
determine the actuarial factors for the cost calculation. The assumptions must be 
reviewed concurrently with the assumptions for the retirement program. 

Upon receipt of the written request from the contributor or fl'lefl'lber of aA 
altemative retirefl'leAt systefl'l, a written cost confirmation must be prepared and 
mailed to the individual. The cost stated in the confirmation letter is valid for a 
period of ninety days from the date of the letter. 

History: Effective June 1, 1996: amended effective May 1. 2004. 
General Authority: NDCC 39-03.1-06,39-03.1-10.1,39-03.1-14.1 
Law Implemented: NDCC 39-03.1-08.1, 39-03.1-10.1, 39-03.1-14.1 

71-05-04-05. Delinquent payment. If a payment to be made pursuant to 
section 71-05-04-04 is not received within thirty days of the due date, the public 
employees retirement system shall send a letter to the contributor or member of 
an alternative retirement system advising the person of the delinquency. If no 
payment is received within sixty days after the due date, the account must be 
closed. Payments received on a closed account must be returned to the member. 
The member may submit written documentation as to the cause for the delinguency 
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to the executive director for review and to reguest that the purchase contract be 
reestablished without a new calculation. 

History: Effective October 1, 1991; amended effective June 1, 1996: May 1. 2004. 
General Authority: NDCC 39-03.1-06, 39-03.1-10.1, 39-03.1-14.1 
Law Implemented: NDCC 39-03.1-08.1,39-03.1-10.1,39-03.1 -1 4.1 

71-05-04-06. Cr_editing purchased or repurchased service. Service 
purchased or repurchased will be credited in the following manner: 

1. The contributor's record must be updated with the additional service 
credit once the account is paid in full. 

2. If the contributor or member of an alternative retirement system 
terminates, retires, or the contributor's account is closed due to 
delinquency, service credit shall be granted by taking the months 
of service credit being purchased times the percentage paid. The 
percentage is determined by taking the total payments made toward 
the purchase divided by the total amount to be paid over the term of 
the purchase. FFaetions of service Service credit must be rounded to 
the nearest whole month egual to a fraction is deemed to be a whole 
month of service credit. 

History: Effective October 1, 1991; amended effective June 1, 1996: May 1. 2004. 
General Authority: NDCC 39-03.1-06, 39-03.1-10.1, 39-03.1-14.1 
Law Implemented: NDCC 39-03.1-08.1, 39-03.1-10.1, 39-03.1-14.1 

71-05-04-08. Conversion of sick leave. To convert unused sick leave 
to service credit, the member must notify the office, in writing, of the amount of 
unused sick leave to be converted and the member's employer must confirm the 
member's unused balance of accumulated sick leave as of the date the member 
terminates employment. For members transferring from one participating employer 
to another participating employer without terminating eligible employment. the 
public employees retirement system will record unused sick leave of a participating 
member if the new employer certifies that it will not transfer that leave. The 
certification must include documentation from the previous employer detailing the 
number of hours of sick leave. The public employees retirement system must 
receive the certification within sixty days after the member leaves employment 
with the former employer. 

One month of service credit must be awarded for each one hundred 
seventy-three and three-tenths hours of unused accumulated sick leave. The 
cost to convert unused sick leave into service credit must be paid with after tax 
employee contributions. 

Payments may be accepted from the member as early as six months prior 
to termination if the following requirements are met: 
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1. A notice of termination or application for monthly benefits form is on file 
with the public employees retirement system. 

2. A written certification by the member's employer, as to the member's 
unused balance of accumulated sick leave as of the date the member 
wishes to begin payment, is on file with the public employees retirement 
system. 

3. The sick leave cerwersiofl paymeflt must be withifl the coRtrieutioRiimits 
of 26 U.S.G. 41 S(fl) for the purchase of permissive service credit. 

4:- At termination, the sick leave conversion payment must be recalculated 
using the member's unused balance of accumulated sick leave, 
confirmed by the member's employer, and the member's final average 
salary as of that date. 

5:- 4. If there is a difference between the sick leave conversion payment 
amount and the amount the member has paid, any overpayment must 
be refunded to the member and any underpayment must be collected 
from the member within sixty days of termination. 

&. 5. The member's record must be updated with the additional service 
credit once payment is made in full and the member has terminated 
employment. 

History: Effective June 1, 1996; amended effective April 1, 2002: May 1. 2004. 
General Authority: NDCC 39-03.1-06 
Law Implemented: NDCC 39-03.1-30 

71-05-04-09. Employer purchase of service credit or sick leave 
program. An employer may elect to purchase up to five years of service credit 
for an employee that meets the reguirements of section 71-02-03-08. Before 
offering a purchase program to its employees the employer must create a program 
and document the program in writing and submit a copy to the public employees 
retirement system. The governing authority of the employer shall also submit to 
the executive director of the public employees retirement system a letter indicating: 

.L The program meets all the reguirements of the North Dakota Century 
Code. 

2. The program meets all applicable federal reguirements. 

3. The employer agrees to remit to the public employees retirement 
system a lump sum payment of the cost of the purchase upon being 
billed. 

4. The employer has not given the employee the option of a cash payment 
in lieu of the employer purchase. 
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5. The employer shall clearly specify who is eligible for the program and 
indicate if the program is intended to be permanent or will be for a 
specific time period only. 

6. The employer agrees that all purchases for service credit will be based 
upon actuarial cost as determined by the public employees retirement 
system. The employer also agrees that all purchases will be completed 
no later than the employee's retirement or sixty days from the date the 
employer and employee agree to the purchase. whichever comes first. 

7. The employer agrees that in offering such a program the employer will 
direct each employee interested in the program to first apply to the 
employer's authorized agent who will then certify the eligibility of the 
member. the amount of service credit to be purchased. and send such 
certification to the public employees retirement system. The employer 
also agrees that the employer's authorized agent will coordinate the 
program. authorize all purchases in writing to the public employees 
retirement system. and be-the focal point for communications between 
the public employees retirement system. the employer. and the 
employee. 

8. The employer agrees that for each employee certified to be eligible to 
have service credit purchased. the employer will first obtain from the 
employee authorization for the public employees retirement system to 
share confidential information with the employer. 

9. The employer certifies that in offering the program. the employer is 
making it available to all employees or a specified class of employees 
on a nondiscriminatory basis. 

When a employer files the above letter with the public employees retirement 
system. it may offer the program to its employees. An employer may terminate 
this program at any time upon the governing authority of the employer sending to 
the executive director of the public employees retirement system a letter indicating 
when the program is to be canceled. 

History: Effective May 1. 2004. 
General Authority: N DCC 39-03.1-06 
Law Implemented: NDCC 39-03.1-10.2 
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CHAPTER 71-05-05 

71-05-05-01. Normal and early retirement benefits- Application. Except 
as provided in section 71-05-05-02 for retirement options, a member sl=lall file afl 
applieatiofl 'NitA tl=le office for flormal or early retiremeflt beflefits at least tl=lirty days 
before flormal retiremeflt date or before tl=le eommefleemeflt of early retiremeflt 
applications for retirement. surviving spouse. and disability benefits must be filed 
at the public employees retirement system at least thirty days before normal or 
early retirement date or before the commencement of benefits. A member shall 
file a photocopy of the member's birth certificate and. if the member is married. a 
photocopy of the member's spouse's birth certificate and marriage certificate. A 
surviving spouse shall file a photocopy of the surviving spouse's birth certificate. 
deceased member's birth certificate. and marriage certificate for a benefit election 
under subsection 6 of North Dakota Century Code section 39-03.1-11 . 

History: Effective October 1, 1991: amended effective May 1. 2004. 
General Authority: N DCC 39-03.1-06 
Law Implemented: NDCC 39-03.1-11 

71-05-05-02. Special retirement options - Application. 

1 . A member may elect a retirement option by filing an application with 
the office no less than thirty days prior to the beginning date of benefit 
payments. An application may be filed later than thirty days prior to the 
beginning date of benefit payments if approved by the plan administrator 
upon receiving sufficient evidence that the application was delayed by 
the member's employer. 

2. A member may revoke the election of an optional benefit as provided in 
subsection 1 and make a new election if such revocation is received in 
writing before the first retirement check is cashed but no later than fifteen 
days after the first retirement check has been issued. If the member 
changes the member's election less than fifteen days prior to the named 
beginning date of benefits, the first retirement payment may be delayed 
up to two months. Any delayed payment must be adjusted to include 
any deferred retirement payments. 

3. A member may not revoke the elected benefit after receiving and 
cashing the first benefit check, unless the member can provide 
sufficient evidence to the executive director that the factual basis by 
which the election was made later proved to be incorrect and such 
was due in part to representation or misrepresentations made by the 
employer or the retirement office. 

History: Effective October 1, 1991: amended effective May 1. 2004. 
General Authority: NDCC 39-03.1-06 
Law Implemented: NDCC 39-03.1-11 
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71-05-05-08. Retirement - Dual membership. If a member elects to begin 
drawing monthly benefits while continuing to participate in the public employees 
retirement system er ... teachers' fund for retirement, or the teachers' insurance 
and annuity association college retirement eguities fund. the provisions of section 
71-02-04-09 must apply. 

History: Effective October 1, 1991; amended effective June 1, 1996: May 1. 2004. 
General Authority: NDCC 39-03.1-14.1(1)(c) 
Law Implemented: NDCC 39-03.1-14.1 

71-05-05-11. Erroneous payment of benefits - Underpayments. 

1. An "underpayment" means a payment of money by the public 
employees retirement system that results in a person receiving a lower 
payment than the person is entitled to under the provisions of the 
retirement plan of membership. 

2. If an underpayment occurs, the amount of the lump sum payment must 
be paid within tflifty sixty days of the discovery of the error, with interest 
at the rate of six percent from the time underpayment occurred. 

History: Effective April 1, 2002: amended effective May 1. 2004. 
General Authority: NDCC 39-03.1-06 
Law Implemented: NDCC 39-03.1-25 
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CHAPTER 71-05-07 

71-05-07-01. Return to service- Retired member. The benefits of a retired 
member who returns to permanent employment must be suspended. Upon final 
retirement, the member's benefit must be recalculated as follows: 

1. If the period of subsequent employment is less than two years, the 
member may elect: 

a. A return of the member's contributions made after reemployment, 
and the suspended benefit restored, adjusted for the member's 
age at final retirement and for benefit payments received prior to 
reemployment; or 

b. A recalculation of the member's benefit based on the benefit 
provisions in effect at the member's initial retirement, but adjusted 
to take account of age at final retirement, benefit payments 
received prior to reemployment, 8ftd salary and service credits.1 
and any benefit increases accrued during the period of subsequent 
employment. 

2. If the period of subsequent employment is more than two years, the 
member's benefit must be based on the benefit provisions in effect 
at final retirement and shall include the member's age and salary 
earned during the period of reemployment together with total service 
earned before and after reemployment, adjusted to take account of 
benefit payments received prior to reemployment. If a different option 
is selected at the second retirement date, the member and office will 
submit information as required to make an actuarial determination of 
the elected benefit and the related payment of such. 

3. If a member dies during subsequent employment. the member's initial 
retirement benefit election will apply. If the benefit election was an 
optional benefit under section 71-05-02-04. then the member's benefit 
must be recalculated based on the benefit provisions in effect at the 
member's initial retirement. but adjusted to take account of age at 
death. benefit payments received prior to reemployment. salary and 
service credits. and any benefit increases accrued during the period of 
subsequent employment. 

History: Effective October 1, 1991: amended effective May 1. 2004. 
General Authority: NDCC 39-03.1-06 
Law Implemented: NDCC 39-03.1-11 
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CHAPTER 71-06-01 

71-06-01-06.1. Retroactive payment of the retiree health insurance 
credit. Retroactive payments will be as reflected in chapters 71-02-04 and 
71-02-05. 

Retroactive payments will be made to the date the member was eligible 
for the disability benefits. in coordination with the first month the member was 
responsible for payment of the public employees retirement system group health 
insurance. 

The date of eligibility for the retiree health insurance credit will be 
determined: 

1... For a deceased. active member's surv1v1ng spouse. when the 
application for retirement benefits is received. 

2. For a deceased retiree's surviving spouse. eligibility for the retiree health 
insurance credit is applied the first of the month following the member's 
date of death. 

History: Effective May 1. 2004. 
General Authority: NDCC 54-52-04 
Law Implemented: NDCC 54-52.1-03.3 
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CHAPTER 71-07-01 

71-07-01-02. Summary plan document. The e*ecuti·,•e director must 
ammally prepare a summary plan document. Each employee participating in the 
preta* benefits program must be given a summary plan document. Upon reguest 
of the employee. the retirement board shall make available a descriptive booklet 
setting forth the enrollment requirements of the plan and explanation of the pretax 
benefits program under section 125 of the Internal Revenue Code. 

History: Effective April 1, 1992: amended effective May 1. 2004. 
General Authority: NDCC 54-52-04 
Law Implemented: NDCC 54-52.3-02 
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CHAPTER 71-08-06 
UNIFORMED SERVICES EMPLOYMENT AND REEMPLOYMENT RIGHTS ACT 

Section 
71-08-06-01 
71-08-06-02 
71-08-06-03 
71-08-06-04 
71-08-06-05 

Eligibility Reguirements 
Award of Service Credit 
Documentation Reguirements 
Payment 
Refund of Overpayments 

71-08-06-01. Eligibility reguirements. To be eligible to receive service 
credit with the defined contribution plan for military time under this chapter. a 
veteran must have had an interruption of the veteran's employment and been 
discharged under honorable conditions. 

History: Effective May 1. 2004. 
General Authority: NDCC 54-52.6-04. 54-52-02 
Law Implemented: NDCC 54-52.6-09.3 

71-08-06-02. Award of service credit. An individual with eligible time may 
receive up to sixty months' credit upon proper application. A veteran eligible to 
receive service credit for military time must apply for and purchase that time within 
the lesser of three times the length of active duty or five years from the date of 
that person's return to covered employment after an honorable discharge. Service 
credit will not be awarded until all reguired documentation is received by the North 
Dakota public employees retirement system and payment of both the employer and 
the employee contributions is made in full. 

History: Effective May 1. 2004. 
General Authority: NDCC 54-52.6-04. 54-52-04 
Law Implemented: NDCC 54-52.6-09.3 

71-08-06-03. Documentation reguirements. The burden of proof will be 
on the member for providing documentation necessary to determine what military 
time is eligible for service credit. At a minimum. the following documentation is 
reguired before service credit will be awarded: 

.1,_ The member must provide a legible copy of military discharge papers 
indicating an honorable discharge (00214. 00215. or NGB22). 

2. The member must provide proof of the last day of employment prior 
to reporting for active duty and the first day of employment following 
the return from active duty. This information must be certified by the 
authorized agent of the employing agency using a record of previous 
service or notice of change if returning from leave of absence. 

3. The members reguesting service credit for extended military terms 
discussed under subdivision c of subsection 1 of section 71-02-11-02 
must provide a legible copy of the appropriate military papers (00214) . 
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4. A member who elects to purchase military time must submit a completed 
purchase agreement. 

History: Effective May 1. 2004. 
General Authority: NDCC 54-52-04. 54-52.6-04 
Law Implemented: NDCC 54-52.6-09.3 

71-08-06-04. Payment. The payment for purchase of eligible military 
service in the defined contribution plan may be as follows: 

1.:. Payment may be paid in a lump sum or in installments pursuant 
to the rules established for purchase or repurchase payment under 
subsection 3. 4. or 5 of section 71-02-03-02.2. If no payments have 
been made. no credit will be awarded. 

2. The employer cost will be assessed to the member's most recent 
participating employer. Upon being billed by the public employees 
retirement system. the participating employer will have thirty days in 
which to make payment in full. If. after sixty days. the employer has not 
made payment in full. a civil penalty of fifty dollars will be assessed. 
and. as interest. one percent of the amount due for each month of 
delay or fraction thereof after the payment became due. 

3. If the employer contributions are paid and the member becomes 
delinquent for required employee contributions. then the public 
employees retirement system will prorate the credit the employee 
contributions have paid for by the member and this credit will be added 
to the member's file. 

History: Effective May 1. 2004. 
General Authority: NDCC 54-52-04, 54-52.6-04 
Law Implemented: NDCC 54-52.6-09.3 

71-08-06-05. Refund of overpayments. If an employee purchased 
military service pursuant to North Dakota Century Code chapter 54-52.6 at a 
cost higher than determined in this chapter. overpayments may be refunded. 
Upon verification that the previously purchased military service meets the general 
eligibility requirements under section 71-08-06-01. a refund may be issued 
according to the following guidelines: 

1.:. For a purchase paid in a lump sum: 

a. If eligible military time was July 1966 or after. five and 
twelve-hundredths percent times the salary which the purchase 
was computed on. times months of eligible military time. will be 
refunded. 

b. Interest on the refund amount will be paid at an annual rate of 
seven and five-tenths percent compounded monthly. Interest will 
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be calculated from the month the public employees retirement 
system received the lump sum payment to the month in which the 
refund is made. 

c. The refund will be calculated and issued within one hundred eighty 
days of receiving all necessary documentation. 

2. For a purchase paid in installments: 

a. If the employee is currently making installment payments. the 
purchase amount will be recalculated using four percent of salary 
times eligible months of military time being purchased. Any excess 
funds resulting from the recalculation will be applied toward the 
outstanding amount due. Should the payments made to date 
exceed the new contract amount. a refund of the difference will be 
issued within one hundred eighty days. 

b. If an eligible employee or retiree has paid the installment contract 
in full. the purchase amount will be recalculated using four percent 
of salary times eligible months of military time being purchased. 
A refund of the difference between the payments actually made 
and what the payments should have been on the new contract 
amount will be made within one hundred eighty days of receiving 
the necessary documentation. Interest on the refund amount will 
be calculated at an annual rate of seven and five-tenths percent. 
compounded monthly. from the month in which the purchase was 
paid in full to the month in which the refund is issued. 

History: Effective May 1. 2004. 
General Authority: NDCC 54-52-04. 54-52.6-04 
Law Implemented: NDCC 54-52.6-09.3 
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Section 
71-08-07-01 
71-08-07-02 

CHAPTER 71-08-07 
ADDITIONAL CONTRIBUTIONS 

Additional Employer Contributions 
Eligible Sick Leave 

71-08-07-01. Additional employer contributions. An employer may elect 
to provide additional employer contributions to an employee's account in an amount 
not exceeding the equivalent of a purchase of up to five years of service credit 
for that employee or the purchase of an employee's unused sick leave that meets 
the requirements of section 71-08-06-02. Before offering such a program to its 
employees. an employer must create a program and document it in writing and 
submit a copy to the public employees retirement system. The governing authority 
of the employer shall also submit to the executive director of the public employees 
retirement system a letter indicating: 

1.:. The program meets all the requirements of the North Dakota Century 
Code. 

2. The program meets all applicable federal requirements. 

3. The employer agrees to remit to the public employees retirement 
system a lump sum payment of the cost of the purchase upon being 
billed. 

4. The employer has not given the employee the option of a cash payment 
in lieu of the employer purchase. 

5. The employer shall clearly specifY who is eligible for the program and 
indicate if the program is intended to be permanent or will be for a 
specific time period only. 

6. The employer agrees that all additional employer contributions will not 
exceed the equivalent of a purchase of service credit as determined 
by the public employees retirement system and all unused sick leave 
purchases will be based upon the computation specified in the North 
Dakota Century Code. The employer also agrees that all purchases will 
be completed no later than the employee's retirement or sixty days from 
the date the employer and employee agree to the purchase. whichever 
comes first. 

7. The employer agrees that in offering such a program the employer will 
direct each employee interested in the program to first apply to the 
employer's authorized agent who will then certifY the eligibility of the 
member and the amount of service credit to be purchased or sick leave 
to be converted and send such certification to the public employees 
retirement system. The employer also agrees that the employer's 
authorized agent will coordinate the program. authorize all purchases 
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in writing to the public employees retirement system and be the focal 
point for communications between the public employees retirement 
system. the employer. and the employee. 

8. The employer agrees that for each employee certified to be eligible to 
have service credit purchased or sick leave converted. the employer will 
first obtain from the employee authorization for the public employees 
retirement system to share confidential information with the employer. 

9. The employer certifies that in offering the program. the employer is 
making it available to all employees or a specified class of employees 
on a nondiscriminatory basis. 

When an employer files the above letter with the public employees retirement 
system. the employer may offer the program to its employees. An employer may 
terminate this program at any time upon the governing authority of the employer 
sending to the executive director of the public employees retirement system a 
letter indicating when the program is to be canceled. 

History: Effective May 1. 2004. 
General Authority: NDCC 54-52-04. 54-52.6-04 
Law Implemented: NDCC 54-52.6-09.2 

71-08-07-02. Eligible sick leave. An employer may provide additional 
contributions egual to the purchase of an employee's unused sick leave only to 
the extent that it has not been previously purchased by a former employer or the 
member. Further. eligible sick leave may not exceed a total of eight hours times the 
number of months of permanent employment with the current employer or service 
in the retirement plan. 

History: Effective May 1. 2004. 
General Authority: NDCC 54-52-04. 54-52.6-04 
Law Implemented: NDCC 54-52.6-09.2 
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