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APRIL 2010

CHAPTER 7-06-01
GENERAL PROVISIONS
Section
7-06-01-01 Weed Control Officer’s Certification [Repealed]
7-06-01-02 Noxious Weeds Listed

A-weed-eontrot-officer

7-06-01-01. Weed contljol officer’s certification.

* S Wiw - . » » L] L U

to-a-weed-control-officer- Repealed effective April 1, 2010,
History: Amended-effective February-1-1982:

General Authority: NDCG-28-32-02-63-61-1-03
Law Implemented: NDCG-63-01-14-05:4

7-06-01-02. Noxious weeds listed. Weeds declared noxious shall be
confined to weeds that are difficult to control, easily spread, and injurious to public
health, crops, livestock, land, or other property. The following weeds have been
declared noxious for the purpose of North Dakota Century Code chapter 63-01.1:
1. Absinth wormwood (arfemisia Artemisia absinthium £L.).

2. Canada thistle (eirsitm Cirsium arvense {&3-3eep- (L.) Scop.).

3. Dalmatian toadflax (Linaria genistifolia 8sp- spp. dalmatica).
4. Diffuse knapweed (eentatrea Centaurea diffusa fam- Lam.).
5. Field-bindweed-(convolvulus-arvensisty-

6- Leafy spurge (euphorbia Euphorbia esula £ L.).

# 6. Musk thistle (earduus Carduus nutans £: L.).



8: 7. Purple loosestrife (hthram Lythrum salicaria - L. #thrum Lythrum

virgatum £ L., and all cultivars).
9:- 8. Russian knapweed (Acroptifen Centaurea repens {)-B6G: L.).

40- 9. Saltcedar (Famarx—ramosissima—Ledeb;—ineluding -F—ehinensis
andT-parviflora-DG: Tamarisk spp.).

44 10. Spotted knapweed (eentatrea Centaurea maculosa fam- Lam.).

" w fl in

History: Amended effective June 1, 1985; February 1, 2000; September 1, 2002;
April 1, 2010.

General Authority: NDCC 4.1-47-04, 28-32-02;-63-6+-1-03

Law Implemented: NDCC €3-01-1-63 4.1-47-04









apphication-must The terms used throughout mi§' chapter have the same mgaﬁing

APRIL 2010

CHAPTER 10-12-01

as in the North Dakota Century Code unless otherwise defined here:

1.

"Agency" means th r eneral’

I . G“

bureau of criminal investigation division.

that-administrator's-signature: "Applicant” means an individual wh
ing for a con on

Have-the-signed-approvat-of-thelocatl-county-sheriff- "Class 1 license"

means a _concealed weapons license issued to a person at least

nty-on rs of h inc r instruction
on weapon safety rules and the deadly force law of North Dakota,
h monstr: evidence of familiarity with a firearm or dangerous

weapon. and has successfully completed an actual shooting or certified

proficiency exercise in accordance with these rules.

"Class 2 license" means a concealed weapons license issued to a
erson at least eighteen years of age who has successfully completed
an_open-book examination on weapon safety rules and the deadly

force law of North Dakota.




applicant-attached: "Concealed weapons license" means a class 1
or class 2 license issued by the director of the bureau of criminal
investigation rry a firearm or rous weapon con

ave-two-driver-s-license-style-color-photoc aphs-attached: "Director"”
means the director of the bureau of criminal investigation.

N

“Instructor” means an individual certified by the attorney general to
provide classroom instruction on weapon safety rules and the North
Dako for. w, admini itten examinations for con
weapons license rmine evi f familiarity with firearm d
dangerous weapons, and conduct shooting and proficiency exercises
for firearms and dangerous w ns.

History: Effective September 1, 1986, amended effective April 1, 2010.
General Authority: NDCC 62.1-04-03

Law Implemented: NDCC 62.1-04-03

10-12-01-02. Permits—for-muitiple-types—of-weapons Application fo_r

concealed weapons license. {f-an-individual-wishes-a-conceated-weapens-pertr

1. An ication for 1o0r 2 concealed weapons li
must be on a form approved by the director of the bureau of criminal
investigation. On ompleted ication m roved by th
ir r. Th ication must in X
a. tion n _th ication answer: ither with th

information requested or marked "N/A" for nonapplicable, where
appropriate;
b. A valid reason for th icant carrying a con W n;



p

>

C. The roval of the sheriff of the a of

WMMW
m akr 'nve nm ounty an $

sfully completed th rocedures ified in_thi

d.

e T ingerprint cards ¢ ining th ifiable fingerprints of th
applicant; and

f. Two passport-siz or photographs of the icant.

The apg!gcgnt shall pr p ovi g_e_: to the agency all documentation re_lgtmq to

abuse evaluatgon and tregtment records

A license fee in the amount of forty-five dollars, by certified check or
rder able to the order of the attor eneral.

Th h_ ri r h lication -ithi hi ays r

olic h | nwnhn nwork fr mr ce

of the gggj;catlgn by the city’s police department.
The agency shall process the application and make a determination
whether to issue the concealed weapons license within thirty days from
ipt of t ication from the fi rding law enfor n .
Th icant mu iti h i | n full
a criminal hi nd_investigatio nducted h
agency.

The instr r shall complete the application as follows:

a If lication is for a led weapons lic
the instructor shall complete the test block section and verify
whether the applicant has completed an open-book written test

on wea n_safety rules and th dea force law of North Dakota.
Th ( r Il sign li




b. If the application is for a class 1 concealed weapons license,

the instructor shgll com plete the test block section and venfv
whether the a nt h in room i n
w n r nd th for w of h
monstrated familiarity wi firearm or dan apon. h
completed a shootinq course for firearms or a profi ciency exercise
for other rous w n nd h n-book
written 1§§1 g weapon safety rules and the ggg ly force law of
North Dakota. The instr r sh ign the a tion.
7. An_incomplete application will be returned to the a nt for
completion.

History: Effective September 1, 1986; amended effective April 1, 2010.
General Authority: NDCC 62.1-04-03

Law Implemented: NDCC 621-04-63 62.1-04-03(1), 62.1-04-03(4).
62.1-04-03(5)

10-12-01-03. Nonresident applicants. Residents—of-the United States
citizens who are not residents of North Dakota may obtain a North Dakota

concealed weapons permit license. To obtain a permit license, the individuat-must

Peakotaresident nonresident shall comply with all requirements of North Dakota
n h r 62.1-04 and these r

History: Effective September 1, 1986; amended effective April 1, 2010.
General Authority: NDCC 62.1-04-03
Law Implemented: NDCC 62-4-04-03 62.1-04-03(1)

10-1 2-01-04 Wfttten g§§ ggm |n§1ruc1|gn gng wrlng test. :Fhe-Wﬁﬁen
i F iy
Applicants for 2 concealed weapons licen c

mpl he written examination mit_an application for
led w ns licen

|—L

N

Applicants for 1 _con weapons licen h n

classroom instruction on weagon safety rules and the deadly force law
f North Dak frth mplete th ritten_examination

n mit nfr ncealed w ns licen n

instructors certlfed under this chapter may conduct gg§§room
instruction for applicants for concealed weapons licenses.

oo

The written test must be an open-book test approved by the

The written must in xamination on wi

nd th adly for w of North Dakota. A minimum re of
ven rcent overall and one hundr rcent on th f
law of North Dakota is necessary to pass the written test. The written

10



inistered in ith a her nceal w n
ws r r

History: Effective September 1, 1986, amended effective April 1, 2010.
General Authority: NDCC 62.1-04-03
Law Implemented: NDCC 62-4-04-03 62.1-04-03(2

10-12-01-05. Proficiency and shooting test. Fhe-attorney-generat-shalt

On n'n'str certifi nder this ch r
inister a_fir i r_profici rci

. sfu
completion of the firearm shooting or proficiency exercise requires

m d_familiari n f wi firearm or r
weapon.

2. Renge—Seven-yards—{twenty-one-feet-{6-40-meters]): Evidence of
familiarity with a firearm or rous w m atisfie ne
of the following:

2. Certification of familiarity with a ﬁreafm_px._dg_mg_gug___egpgn

by an mdgvngua! who has been certified by the gng ney ggngLa!,
which may inclu for nt_offi r_civili
firearms instructor, hunter safety instructor, or gangerwg weapons

nth a onm nor ootin ition
law enforcem |l srvernruw r
traini
C. Possession of a license from another state to carry a firearm or
dangerous weapon, concealed or otherwise, which is granted
t state upon co ion of similar or ivalent classroom
instruction, testing, and demonstration of firearm_or dangerous
weapon familiarity and proficiency; or
d. vi hat th licant, during mili ice, was found t
b ified to opera firearm or danger we .

3. Fime—Five-minutes: The firearm shooting exercise may only be
conducted wnthm the state of North Dakota and in_accordance with
h oti ri r. The minimum i r

ven rcent of th fir
11




The a i n n fe fir rmwth n f ammuniti n
suitable for that firearm. The instructor shall determine whether the
firearm is saf d the a nition i ropriate befor shooti

exercise starts. The applicant must be able to load, unload, and holster

and carry the firearm safely.

thetrweapeﬁ—may—be—med- h icant i ing for nceale

weapons license for a dangerous weapon as defined in subsection 1

of North Dakota Century Code section 62.1-01-01 and the weapon is
a firearm, th licant shal monstr familiari f n

proficiency in handling the weapon.

be—used- The fir tin
admlnlstered in conlunctlon with any other s;ate s concealed weapong
ns i n_pr

Scorina. Al-hi he-sil it S :

History: Effective September 1, 1986, amended effective April 1, 2010.
General Authority: NDCC 62.1-04-03

Law Implemented: NDCC 62:-1-04-03 62.1-04-03(2)

10-12-01-06. Lost or destroyed permits licenses. |If a permitholder
leses-his-or-herpermit-orit concealed weapons license is lost or destroyed, the
licenseholder may obtain a replacement may-be-obtained license. In order to

12



obtain a nrew-permit replacement license, the applieant-must licenseholder shall
send a letter to the ehief-agent director of the bureau of criminal investigation
indicating the applieant's licenseholder’'s name, address, and date of birth. In
addition, the letter must state jnclude the reason the applieant licenseholder needs

a replacement permit license. in-addition,-the-applicant-must-aiso-attach—one
driver's-lieense-style-photograph-to-the-letier:

History: Effective September 1, 1986, amended effective April 1, 2010.
General Authority: NDCC 62.1-04-03

Law Implemented: NDCC 62.1-04-03

10-12-01-07.  Reveeation—or—suspension Denial, revocation, or
cancellation of a concealed weapons permit license. The chief-agent director
of the bureau of criminal investigation may deny, revoke, or suspend cancel a

concealed weapons permit license for the following reasons:
1.

r North Dakota Century Code section 62 1-02-01 g[_u_g_e__e_dg_al

_aw or has committed any other violation of North Dakota Century Code
litle 62.1; or

€ The applicant made a material false-statement misstatement on the
application ferm for the concealed weapons permit Jicense.

History: Effective September 1, 1986; amended effective April 1, 2010.
General Authority: NDCC 62.1-04-03

Law Implemented: NDCC 624-64-03 .1-04-03(1 62.1-04-03
62.1-04-03(7)

10-1 2-01-08 Bemai Rggg ! of a concealed weapons penmt 1__(:5113_@,

A conc I weapons li
ma\z be renewed if a current hcen§eholder is eh ible for a oncealed wea on




6—2‘—1-92-9—1—&0m—pessees+ng—eﬂy—weapem Llcenses |ssued befor

August 1, 2 f th f th n h nv

asche nrnw nd n ditiona 'r ir
No addition ing is requir renew a class 'n new
applications for a class 2 Lcense must be submitted not ea_]_er than
nin rior nd n r than n|n E h 2
icen xpires. Approv f renew. ions r i
these timeframes is at the discretion of the director.

weapeﬁ class 1 Ilcense may be renewed upon successful completlo
f th 1 requireme ithin on r_befi n of th

ion for renewal. newal applications for s1'
must be submitted not earlier than ninety days prior to and not later

than ninety days after the class 1 license expires. Approval of renewa

appllgatlgns received outside these timeframes is at the discretion of
he dire

seetfen—1-9-4—2-94-9-‘|— A Ilcense |ssued before August 1, 2009, and a
ss 2 license m Jr d 1 licen n
tion of the cl 1 nse requirements and satisfaction of th

age requirement.

fer—a—eeﬁeea’red—weepeneﬂaefm& he renewal appllcatlon must be

w hi n thi
new
within ten w rk'n frecei th ncy. Th r f crimin
investigation is required to process the renewal application and make
a determination within thirty days of receipt.

History: Effective September 1, 1986; amended effective April 1, 2010.
General Authority: NDCC 62.1-04-03

Law Implemented: NDCC 62.1-04-03

10-12-01-09. Residence change or change in material facts. Alt-helders
of aconcealed-weapons-permit-must

1.

A concealed weapons licenseholder shall notify the ehief-agent director
of the bureau of cnmlnal mvestlgatton wnthln thlrty days of therr—mewﬁg

change of address. Fhat The notlf cation must be in wntmg and must

eentain—at-a—minimum include the appheants licenseholder’'s name,
former address, permit license number, and new address. The new

14



address must include the new house number or apartment number,
street name, city, zip code, and county.

(8

The aﬁphcant or licengghglggr shall ng tify the dlreggor gf any changg

History: Effective September 1, 1986; amended effective April 1, 2010.
General Authority: NDCC 62.1-04-03
Law Implemented: NDCC 62:1-04-63 62.1-04-03(5)

10-12-01-10 Appeals and rgcoqmggrggg Nkappea}s—ef—deetsrens—ef

ca c cen tition for r con |d rat: nandr he nn und
North Dak e ion 28-

n ication for a lic or a renewa n r n
r cancel a license, m istri urt urleigh
under North Dakota Century Code section 28-32-42.

History: Effective September 1, 1986, amended effective April 1, 2010.
General Authority: NDCC 28-32-40, 28-32-42, 62.1-04-03
Law Implemented: NDCC 62-4-04-03 62.1-04-03(7)

.10-12-01-11 Appheabmty-ef—reqtmemem&eg_mg Au—thfee-yeaf

far |rc r 'r bth hrttm rdr n'

Noﬁh Dakota’s concealed weapons !iggnsg.

History: Effective September 1, 1986;_amended effective April 1, 2010.
General Authority: NDCC 62.1-04-03

Law Implemented: NDCC 62.1-04-03

1. The m ner certify firear ng r
instri s t uct cl rmmrutln mi rh wri n
xamination. have the applicant demonstrate famili lar fir
or_dangerous weapon, and conduct the shooting and dg_gerous
W ns proficien xami n.

15



2. In order to become certified as a firearm or dangerous weapons
instructor. an_individual shall successfully complete the conceale

n xmna ion in r ffi

3. Th rney general may certi r firearm or
dangerous weapons instructor to conduct classroom instruction an
inister written examination who h n ification from
he N kot fficer standards and trajnin rd.in meth
of i tion.

>

The attorney general may certify a peace officer as a firearm or
dangerous weapons_instructor to conduct firearm and dangerous
weapons familiari nstrations _and shooti nd_proficien
Xerci who h urrent certificati om_the North Dako

officer standards and training board as a weapons instructor.

o

All_applications for instructor certuf cation must be made on a form

Vi h r of th f inal investigation

History: Effective April 1, 2010.
General Authority: NDCC 62.1-04-03
Law Implemented: NDCC 62.1-04-03(1)(d)

10-12-01-13. Renewal of firearm or dangerous weapons instructor
certification,

for renewal of ﬁrgg rm or dgngg rous weapons instructor_certification,
including classroom, firearm, and dangerous weapons instruction.
Successful completion of the renewal training program requires a

passing score on a wnﬁgn gxgmmgngn and a shooting course of fire

History: Effectiv il 1. 201
General Authority: NDCC 62.1-04-03

Law Implemented: NDCC 62.1-04-03(1)(d)

10-12-01-14, Firearm or dangerous weapons instructor training and
testi ocedur fi

16



1

>

A certified firearm or dangerous weapons instructor may only conduct
the training and testing procedures according to the requirements
gatab]ﬁhgm_t_g_mrector The instructor may determine the

ifi irear r r ns_in r it a
assr instruction raining information to the dir r form

approved by the director prior to the commencement of classroom

instructi r_training to monitor urse ¢ nt_and_instructor

development.
ified fir r in r ot charge

fee exceeding fifty dollars t nduct the requirements for a concea

weapons license.

History: Effective Agni 1, 2010.
General Authority: NDCC 62.1-04-03

Law Implemented: NDCC 62.1-04-03(1)(d)

anc ﬂr

(i

Ko

>

rm rd rou weanons mstructlon certlfcatron Grounds for den_L
r cancellation inclu

t ~~ | on21- -10"'

The instructor has committed any other violation of North Dakota
n e {itl 1:

instr illfi mi ial_f; information for th
po f ining instri r ification or renewal;
The instr r_has fai follow the approv r res _for th
issuance of n ons lic ;

The instructor has willfully submitted material false information
concerning the training or testing conducted for a concealed weapons
license; or

The i or not fil mpleted lication for ification
as a firearm or dangerous weapons instructor or has not met the

requirements for certification as a firearms or dangerous weapons
instructor.

History: Effective April 1, 2010.
General Authority: NDCC 62.1-04-03
Law Implemented: NDCC 62.1-04-03(1)(d)

17



CHAPTER 10-17-01

10-17-01-02. Definitions. The following terms are defined as follows for
purposes of this chapter, unless otherwise made appropriate by use and context.

1.

10.

"Buccal swab" means a sample from the inside of the mouth taken by
scraping the cheek. The sample includes saliva.

"Designated agency" means the entity desighated-by-this-chapterto-be
responsible for the collection of sampie-speecimens DNA samples.

"Division" means the state crime laboratory division of the office of the

attorney general.

"DNA identification index" means the division’s DNA identification
record system and the federal bureau of investigation’s combined DNA
index system, established under North Dakota Century Code section
31-13-05.

"DNA record" means DNA identification information stored in the
state DNA data base and the federal bureau of investigation’s
combined DNA index system for purposes of generating investigative
leads, establishing identification in connection with law enforcement
investigations, and supporting statistical interpretation of the resuits of
DNA analysis. The DNA record is considered the objective form of the
results of analySIs such as numencal representatlon of DNA fragment
dlscrete allele ass:gnments nAumbers.

"DNA testing" means DNA analysis of materials—derived samples
collected from the human body, crime scenes, medical examinations,
unidentified human remains, and qualified offenders for the purposes

of identification.

"Kit" means the genetie-marker sample collection kit provided by the
division.

"Marker" means a method of describing individuals by the genetic loci
recognized for the participation in the combined DNA index system.

"Other body fluids" means a sample of fluid containing human cells,
including saliva, in which markers can be profiled from a qualifying
offender.

"Qualified medical personnel" means any person trained in sampling

techniques and approved by the division as-deseribed-in-Nerth-Daketa
Century-Code-chapter-31-13 to collect DNA samples.

18



11. "Qualifying offender" means any-cenvieted a person eighteen years of
age or over arrested for a felony offense; a person required to register
r k

ion 12.1-32-15; person
a3 convicted of an offense described in North Dakota Century Code
chapter314-13 section 31-13-03.

12. "Registering agency" means a law enforcement agency where a

ifying individual is required to register under North Dakot tu

Code section 12.1-32-15.

13. "Sample" includes a vial of blood and other body fluids collected from a
qualifying offender.

43- 14. "Sampling techniques" includes venipuncture and buccal swab and
other recognized medical techniques.

+4: 15. "Venipuncture" means a puncture of a vein as for drawing blood.

History: Effective May 1, 2004; amended effective April 1, 2010.
General Authority: NDCC 31-13-08

Law Implemented: NDCC 31-13-08

10-17-01-03. Procedures-forresponsibilities-of- samples Responsibility
for collection of DNA.

Eode-chapter-31~13- The followi ies ar ign nci

forth ction of s from qualifying offenders:

a. [fthe qualifying offender has not previously had a sample collected

for_inclusion_in the law enforcement DNA database, the law

nf ment ney in t nty where th lifying offender

has been arrested or the correctional facility where the gualifying

offender has been booked for the commission of a felony offense
shall collect the DNA sample.

b. Ifth ifvi er has not previ hadas e
for inclusion in the law enforcement DNA se and i in
rm of incarceration in ional facility subj to North
Dakota Century Code chapter 12-44.1, the correctional facility shall
th A sam rior f ffend
C. |[fth alifyi nder has not previ m
r_inclusion in th forcement DNA is in th
custody of the department of corrections and rehabilitation, the
nt of corrections and rehabilitati h A
sample.

19



d. |Ifth ifving offender has n Vio
for inclusion in the law enforcement DNA database and is subject

to probation r_th rvision _and management of th
department of corrections and rehabilitation, the department of
corrections and rehabilitation sh h A sam from

the offender prior to expiration of the offender’s probation.

€. |[fthe qualifying offender has not previ h mple
for inclusion in the law enforcement DNA database and is required
register under North Dak n ion 12.1-32-1
the registering agency in the county where the qualified offender is
register ha DNA sam

34+-13- At the time of arrest or booking, registration under North Dakota
n ion 12.1-32-1 r sentencing. if n rh

issued requiring the qualifying offender to provide a sample and the
qualified offender refuses to provide a sample, the designated agency
may ask the state’s attorney of the county of arrest, registration under
North Dako entury C section 12.1-32-1 r convicti r th

county in which the offender is located, to request the court to issue
an order requiring th ifyving offender t mit a DNA sample for

inclusion in the law enforcement DNA database. The court may require
ualifying offender S.

20



6: Ferconvictions-on-orafier-August-+-1995-f If the qualifying offender
voluntanly consents to provide the sample and-pays-the-eosts, no court
order is necessary and-the-state’s-attorney-is-not-required-to-request

History: Effective May 1, 2004, amended effective April 1, 2010.
General Authority: NDCC 31-13-08

Law implemented: NDCC 12.1-32-15, 31-13-03
10-17-01-04. Procedures for collection of samples.

1. The division shall provide kits to the designated agencies as needed.
Each kit must include a receipt form, an instruction sheet, and
containers for sample collections.

2. The collection site shall be any location chosen by the designated
agency for sample collection.

3. The qualifying offender must be identified by the designated agency
by one or more of the following: a driver's license, fingerprints,
identification by law enforcement that has the individual qualifying
offender in custody, or any other reasonable means within the
designated agency’s discretion before the samples are collected.

4, The samp!es must be collected by persennel—deseﬂbed—m—Neﬂh—B&kete

OUE 4 10

deseﬂbed-fmhfs—ehapter axf mdlw ala h dv ion

5. The receipt form must be completed by the designated agency at the
time of sample collection.

21



6. The completed kit must be delivered or sent to the division address
indicated in the kit instructions.

7. All costs associated with the collection of the sample must be assessed
to the qualifying offender as provided in North Dakota Century Code
section 31-13-03.

History: Effective May 1, 2004; amended effective April 1, 2010.
General Authority: NDCC 31-13-08
Law Implemented: NDCC 31-13-04

10-17-01-05. Procedures for analysis of samples. The division shall

perform DNA analysus in accordance wnth ﬁa’&erm—s%aﬂdafds—fer—BNA—qﬂaMy

—k : - u I' uran ndar
tablish the federal bureau of investigation.

History: Effective May 1, 2004; amended effective April 1, 2010.
General Authority: NDCC 31-13-08
Law Implemented: NDCC 31-13-05

10-17-01-06. Procedures for classification of samples. The division

shall classify samples in accordance with the eriteria quality assurance standards
established by the federal bureau of investigation for inclusion of DNA records in

the combined DNA index system.

History: Effective May 1, 2004; amended effective April 1, 2010.
General Authority: NDCC 31-13-08

Law Implemented: NDCC 31-13-05
10-17-01-07. Procedures for database system usage and integrity.

1. Except as provided in subsection 2, the results of the genetic marker
greuping-analysis profile may be disclosed only to:

a. Criminal justice agencies for law enforcement official purposes;

b. A defendant for criminal defense purposes in response to valid
subpoenas or other court orders;

C. Any person who is the subject of a record;

d. A public official or the official's authorized agent who requires that
information in connection with the discharge of the official’s duties;
or

€. Any other person required by law.

22



2. In addition, the division may use test results for system integrity and
quality control, including to—assist assisting in a population statistics
database and for other research purposes if personally identifying
information is removed.

3. The DNA identification index may include the analysis of DNA samples
recovered from crime scenes, medical examinations, and unidentified
human remains, and qualified offenders. For the purpose of missing
persons, the DNA identification index may include DNA records of close
biological relatives of a missing person.

4. If a court with proper jurisdiction has ordered an expungement and no
other grounds exist for sample collection, the record of the sample will
be removed from the database and all samples from the person will be
destroyed.

History: Effective May 1, 2004; amended effective April 1. 2010.

General Authority: NDCC 31-13-06, 31-13-07, 31-13-09
Law Implemented: NDCC 31-13-08

23
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APRIL 2010

CHAPTER 43-02-03

43-02-03-16. Application for permit to drill and recomplete. Before any
person shall begin any well-site preparation for the drilling of any well other than
surveying and staking, such person shall file an application for permit to drill (form 1)
with the director, together with a permit fee of one hundred dollars. Verbal approval
may be given for site preparation by the director in extenuating circumstances. No
drilling activity shall commence until such application is approved and a permit to
drill is issued by the director. The application must be accompanied by the bond
pursuant to section 43-02-03-15 or the applicant must have previously filed such
bond with the commission, otherwise the application is incomplete. An incomplete
application received by the commission has no standing and will not be deemed
filed until it is completed.

The application for permit to drill shall be accompanied by an accurate plat
certified by a registered surveyor showing the location of the proposed well with
reference to the nearest lines of a governmental section. The plat shall also include
latitude and longitude of the proposed well location to the nearest tenth of a second.
Information to be included in such application shall be the proposed depth to which
the well will be drilled, estimated depth to the top of important markers, estimated
depth to the top of objective horizons, the proposed mud program, the proposed
casing program, including size and weight thereof, the depth at which each casing
string is to be set, the proposed pad layout, includin nd fill diagrams, and the
proposed amount of cement to be used, including the estimated top of cement.

Prior to the commencement of recompletion operations or drilling
horizontally in the existing pool, an application for permit shall be filed with the
director. Included in such application shall be the notice of intention (form 4) to
reenter a well by drilling horizontally, deepening, or plugging back to any source
of supply other than the producing horizon in an existing well. Such notice shall
include the name and file number and exact location of the well, the approximate
date operations will begin, the proposed procedure, the estimated completed total
depth, the casing program to be followed, and the original total depth with a permit
fee of fifty dollars.
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The applicant shall provide all information, in addition to that specifically
required by this section, if requested by the director. The director may impose
such terms and conditions on the permits issued under this section as the director
deems necessary.

The director shall deny an application for a permit under this section if the
proposal would cause, or tend to cause, waste or violate correlative rights. The
director of oil and gas shall state in writing to the applicant the reason for the
denial of the permit. The applicant may appeal the decision of the director to the
commission.

A permit to drill automatically expires one year after the date it was issued,
unless the well is drilling or has been drilled below surface casing. A permit to
recomplete or to drill horizontally automatically expires one year after the date it
was issued, unless such project has commenced.

History: Amended effective April 30, 1981; January 1, 1983; May 1, 1992; May 1,
1994; September 1, 2000; July 1, 2002; April 1, 2010.

General Authority: NDCC 38-08-05

Law Implemented: NDCC 38-08-05

43-02-03-16.3. Recovery of a risk penalty. The following govern the
recovery of the risk penalty pursuant to subsection 3 of North Dakota Century
Code section 38-08-08 and subsection 3 of North Dakota Century Code section
38-08-09.4:

1. An owner may recover the risk penalty under the provisions of
subsection 3 of North Dakota Century Code section 38-08-08, provided
the owner gives, to the owner from whom the penalty is sought, a
written invitation to participate in the risk and cost of drilling a well,
including reentering a plugged and abandoned well, or the risk and
cost of reentering an existing well to drill deeper or a horizontal lateral.
If the nonparticipating owner’s interest is not subject to a lease or other
contract for development, an owner seeking to recover a risk penalty
must also make a good-faith attempt to have the unleased owner
execute a lease.

a. The invitation to participate in drilling must contain the following:

(1) The location of the proposed or existing well and its proposed
depth and objective zone.

(2) An itemization of the estimated costs of driling and
completion.

(3) The approximate date upon which the well was or will be
spudded or reentered.
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(4) Fhe-time-within-which A statement indicating the invitation
must be accepted wnthln thlr_ty gays of recew;ng AHeaet

(5) Notice that the participating owners plan to impose a risk
penalty and that the nonparticipating owner may object to the
risk penalty by either responding in opposition to the petition
for a risk penalty, or if no such petition has been filed, by filing
an application or request for hearing with the commission.

An election to partncupate must be in wntmg gn_d___sme_[e_c_e[_eg_gy

wner givin tion withi
party’s receipt of the mv:tatlon.

An invitation to participate and an election to participate must be
served personaliy, by mall requmng a S|gned rece:pt by—faes'rm&e

Ned—y ; or by
overnlght couner or delxvery service requiring a signed receipt.
Failure to accept mail requiring a signed receipt constitutes service.

An election to participate is only binding upon an owner electing
to participate if the well is spudded or reentry operations are
commenced on or before ninety days after the date the owner
extending the invitation to participate sets as the date upon which
a response to the invitation is to be received. It also expires if the
permit to drill or reenter expires without having been exercised.
If an election to participate lapses, a risk penalty can only be
collected if the owner seeking it again complies with the provisions
of this section.

An owner may recover the risk penalty under the provisions of
subsection 3 of North Dakota Century Code section 38-08-09.4,
provided the owner gives, to the owner from whom the penalty is
sought, a written invitation to participate in the unit expense. If the
nonparticipating owner’s interest is not subject to a lease or other
contract for development, an owner seeking to recover a risk penalty
must also make a good-faith attempt to have the unleased owner
execute a lease.

The invitation to participate in the unit expense must contain the
following:

(1) A description of the proposed unit expense, including the
location, objectives, and plan of operation.
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(2) An itemization of the estimated costs.

(3) The approximate date upon which the proposal was or will be
commenced.

(4) TFhe-time-within-which A statement indiggting the invitation
must be accepted wgthm 1h|r_ty day§ of rgcewmg AHeast

(6) Notice that the participating owners plan to impose a risk
penalty and that the nonparticipating owner may object to the
risk penalty by either responding in opposition to the petition
for a risk penalty, or if no such petition has been filed, by filing
an application or request for hearing with the commission.

An election to participate must be in writing and must be received by
the owner giving the invitation within thirty days of the participating

party’s receipt of the invitation.

An invitation to participate and an election to participate must be
served personally, by mall requmng a sugned recelpt by-faeamﬂe

" ; naiting; or by
overnlght courier or dellvery service requmng a signed receipt.
Failure to accept mail requiring a signed receipt constitutes service.

An election to participate is only binding upon an owner electing
to participate if the unit expense is commenced within ninety
days after the date the owner extending the invitation request to
participate sets as the date upon which a response to the request
invitation is to be received. If an election to participate lapses, a
risk penalty can only be collected if the owner seeking it again
complies with the provisions of this section.

An invitation to participate in a unit expense covering monthly
operating expenses shall be effective for all such monthly operating
expenses for a period of five years if the unit expense identified in
the invitation to participate is first commenced within ninety days
after the date set in the invitation to participate as the date upon
which a response to the invitation to participate must be received.
An election to participate in a unit expense covering monthly
operating expenses is effective for five years after operations are
first commenced. If an election to participate in a unit expense
comprised of monthly operating expenses expires or lapses after
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five years, a risk penalty may only be assessed and collected if the
owner seeking the penalty once again complies with this section.

3. Upon its own motion or the request of a party, the commission may
include in a pooling order requirements relating to the invitation and
election to participate, in which case the pooling order will control to the
extent it is inconsistent with this section.

History: Effective December 1, 1996; amended effective May 1, 2004; January 1,
2006; January 1, 2008;_April 1, 2010.

General Authority: NDCC 38-08-04

Law Implemented: NDCC 38-08-04, 38-08-08

43-02-03-18. Drilling units - Well locations. In the absence of an order by
the commission setting spacing units for a pool:

1. a. \Vertical or directional oil wells projected to a depth not deeper
than the Mission Canyon formation shalt must be drilled upon a
governmental quarter-quarter section or equivalent lot, located
not less than five hundred feet [152.4 meters] to the boundary of
such governmental quarter-quarter section or equivalent lot. No
more than one well shall be drilled to the same pool on any such
governmental quarter-quarter section or equivalent lot, except by
order of the commission, nor shall any well be drilled on any such
governmental quarter-quarter section or equivalent lot containing
less than thirty-six acres [14.57 hectares] except by order of the
commission.

b. Vertical or directional oil wells projected to a depth deeper than the
Mission Canyon formation shalt must be drilled on a governmental
quarter section or equivalent lots, located not less than six hundred
sixty feet [201.17 meters] to the boundary of such governmental
quarter section or equivalent lots. No more than one well shall be
drilled to the same pool on any such governmental quarter section
or equivalent lots, except by order of the commission, nor shall
any well be drilled on any such governmental quarter section or
equivalent lots containing less than one hundred forty-five acres
[68.68 hectares] except by order of the commission.

2. a. Horizont lis with a horizontal displa f the well bor
drilled at an angle of at least eighty degrees within the productiv
formation of at least five hundred feet [152.4 meter rojected f

hn r than th issi n formati m
n a drilling uni ri vernmental secti
describe tw d' ent governmental quarter secti within the
sam ion or ntIosl n less than five h
f 152.4 m t t f such tr T
horizontal well pr to rilled m s int irector’ ini

gugtlfy the creation of such drilling unit. No more than one well m y
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(o3

he same pool on an h tr. xcept by order of
the commission.

Horizontal wells with a horizontal displacement of the well bore
drilled at an angle of at least eighty degrees within the productive
formation of at least five hundred feet [152.4 meters], projected
to a depth deeper than the Mission Canyon formation, must be
drilled upon a drilling unit described as a governmental section er

.......... h arto ano ARG )

same-section-orequivalentiots, located not less than five hundred
feet [152.4 meters] to the outside boundary of such tract. The
horizontal well proposed to be drilled must, in the director’s opinion,
justify the creation of such drilling unit. No more than one well may
be drilled to the same pool on any such tract, except by order of
the commission.

Gas wells projected to a depth not deeper than the Mission Canyon
formation shall be drilled upon a governmental quarter section
or equivalent lots, located not less than five hundred feet [152.4
meters] to the boundary of such governmental quarter section or
equivalent lots. No more than one well shall be drilled to the same
pool on any such governmental quarter section or equivalent lots,
except by order of the commission, nor shall any well be drilled on
any such governmental quarter section or equivalent lot containing
less than one hundred forty-five acres [58.68 hectares] except by
order of the commission.

Gas wells projected to a depth deeper than the Mission Canyon
formation shall be drilled upon a governmental quarter section or
equivalent lots, located not less than six hundred sixty feet [201.17
meters] to the boundary of such governmental quarter section or
equivalent lots. No more than one well shall be drilled to the same
pool on any such governmental quarter section or equivalent lots,
except by order of the commission, nor shall any well be drilled on
any such governmental quarter section or equivalent lot containing
less than one hundred forty-five acres [58.68 hectares] except by
order of the commission.

Within thirty days, or a reasonable time thereafter, following the
discovery of oil or gas in a pool not then covered by an order of the
commission, a spacing hearing shall be docketed. Following such
hearing the commission shall issue an order prescribing a temporary
spacing pattern for the development of the pool. This order shall
continue in force for a period of not more than eighteen months at
the expiration of which time a hearing shall be held at which the
commission may require the presentation of such evidence as will
enable the commission to determine the proper spacing for the pool.
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During the interim period between the discovery and the issuance of the
temporary order, no permits shall be issued for the drilling of an offset
well to the discovery well, unless approved by the director. Approval
shall be consistent with anticipated spacing for the orderly development
of the pool.

Any well drilled within one mile [1.61 kilometers] of an established field
shall conform to the spacing requirements in that field except when it is
apparent that the well will not produce from the same common source
of supply. In order to assure uniform and orderly development, any well
drilled within one mile [1.61 kilometers] of an established field boundary
shall conform to the spacing and special field rules for the field, and
for the purposes of spacing and pooling, the field boundary shall be
extended to include the spacing unit for such well and any intervening
lands. The foregoing shall not be applicable if it is apparent that the
well will not produce from the same common source of supply as wells
within the field. '

5. If the director denies an application for permit, the director shall advise
the applicant immediately of the reasons for denial. The decision of the
director may be appealed to the commission.

History: Amended effective April 30, 1981; January 1, 1983; May 1, 1992; May 1,
1994, July 1, 1996; July 1, 2002; January 1, 2006;_April 1, 2010.

General Authority: NDCC 38-08-04, 38-08-07

Law Implemented: NDCC 38-08-04, 38-08-07

43-02-03-19. Reserve pit for drilling mud and drill cuttings -
Reclamation of surface. In the construction of a drill site, access road, and
all associated facilities, the topsoil shall be removed, stockpiled, and stabilized
or otherwise reserved for use when the area is reclaimed. "Topsoil" means the
suitable plant growth material on the surface; however, in no event shall this be
deemed to be more than the top eight inches [20.32 centimeters] of soil.

When necessary to prevent pollution of the land surface and freshwaters, the

director may require the drill site to be sioped and diked. to divert surface drain

In order to assure a supply of proper material or mud-laden fluid to confine
oil, gas, or water to its native strata during the drilling of any well, each operator shall
provide, before drilling is commenced, a container or reserve pit of sufficient size
to contain said material or fluid, and the accumulation of drill cuttings. A reserve
pit may be utilized to contain solids and fluids used and generated during well
drilling and completion operations, providing the pit can be constructed, used and
reclaimed in a manner that will prevent pollution of the land surface and freshwaters.
In special circumstances, the director may prohibit construction of a reserve pit or
may impose more stringent pit construction and reclamation requirements. Under
no circumstances shall reserve pits be used for disposal, dumping, or storage of
fluids, wastes, and debris other than drill cuttings and fluids used or recovered while
drilling and completing the well.
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Reserve pits shall not be located in, or hazardously near, bodies of water,
nor shall they block natural drainages. No reserve pit shall be wholly or partially
constructed in fill dirt unless approved by the director.

When required by the director, the reserve pit or site or appropriate parts
thereof must be fenced.

1.

Within a reasonable time, but not more than one year, after the
completion of a well, the reserve pit shall be reclaimed. Prior to
reclaiming the pit, the operator or the operator’s agent shall file a
sundry notice (form 4) with the director and obtain approval of a pit
reclamation plan. Verbal approval to reclaim the pit may be given. The
notice shall include, but not be limited to:

8. The name and address of the reclamation contractor;

b. The name and address of the surface owner;

C. The location and name of the disposal site for the pit water; and

d. A description of the proposed work, including details on treatment
and disposition of the drilling waste.

All pit water and oil on the pit must be removed prior to reclamation.
Drilling waste should be encapsulated in the pit and covered with at
least four feet [1.22 meters] of backfill and topsoil and surface sloped,
when practicable, to promote surface drainage away from the reclaimed
pit area. :

Within a reasonable time, but not more than one year, after a well
is plugged, the well site, access road, and other associated facilities
constructed for the well shall be reclaimed as closely as practicable
to original condition, or in the case of a completed well, the unused
portion of the site shall be reclaimed. Prior to site reclamation, the
operator or the operator’s agent shall file a sundry notice (form 4) with
the dlrector and obtam approval of a reclamation plan. The opgra:o
h I f th

hsurf : nd ro m n'n

work unle§s waived by the surface owner. Verbal approval to reclaim
the site may be given. The notice shall include, but not be limited:

a. The name and address of the reclamation contractor;
b. The name and address of the surface owner MM@____@_@

f r r m nwa
owner;
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C. A description of the proposed work, including topsoil redistribution
and reclamation plans for the access road and other associated
facilities; and

d. Reseeding plans, if applicable.

Th ission will mail a ¢ of th ved notice 1o th rf
owner.

All production equipment, waste, and debris shall be removed from
the site. Flow lines shall be purged in a manner approved by the
director. Flow lines shall be removed if buried less than three feet
[91.44 centimeters] below final contour.

3. Gravel or other surfacing material shall be removed and the well site,
access road, and other associated facilities constructed for the well shall
be reshaped as near as is practicable to original contour.

4. The stockpiled topsoil shall be evenly distributed over the disturbed
area, and where applicable the area revegetated with native species
or according to the reasonable specifications of the appropriate
government land manager or surface owner.

5.  Within thirty days after completing any reclamation, the operator shall
file a sundry notice with the director reporting the work performed.

6. The director, with the consent of the appropriate government land
manager or surface owner, may waive the requirement of reclamation
of the site and access road after a well is plugged.

History: Amended effective March 1, 1982; January 1, 1983; May 1, 1992; July 1,
2002; January 1, 2008;_April 1, 2010.
General Authority: NDCC 38-08-04
Law Implemented: NDCC 38-08-04

43-02-03-19.3. Earthen pits and open receptacles. Except as otherwise
provided in section 43-02-03-19, no saltwater, drilling mud, crude oil, waste oil,
or other waste shall be stored in earthen pits or open receptacles except in an
emergency and upon approval by the director.

An earthen pit or open receptacle may be temporarily used to retain
oil, water, or fluids generated in well servicing or plugging operations. A pit or
receptacle used for this purpose must be sufficiently impermeable to provide
adequate temporary containment of the oil, water, or fluids. The contents of the
pit or receptacle must be removed within seventy-two hours after operations
have ceased and must be disposed of at an authorized facility in accordance with
section 43-02-03-19.2.
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The director may permit pits or receptacles used solely for the purpose
of flaring casinghead gas. A pit or receptacle used for this purpose must be
fficiently impermeab rovi u mporary containment of flui
Permission for such & pit or receptacle will be conditioned on keeping the-pit it free
of any saltwater, crude oil, waste oil, or other waste. Saltwater, drilling mud, crude
oil, waste oil, or other waste shall be removed from the pit or receptacle within
nty-four hour: r being discovered and must be dispos f at an authoriz

facility in rdance with section 43-02-03-19.2.

History: Effective September 1, 2000;_ amend ffectiv ril 1, 2010.
General Authority: NDCC 38-08-04
Law Implemented: NDCC 38-08-04

43-02-03-21. Casing, tubing, and cementing requirements. All wells
drilled for oil, natural gas, or injection shall be completed with strings of casing which
shall be properly cemented at sufficient depths to adequately protect and isolate all
formations containing water, oil, or gas or any combination of these; protect the pipe
through salt sections encountered; and isolate the uppermost sand of the Dakota

group.

Drilling of the surface hole shall be with freshwater-based drilling mud or
other method approved by the director which will protect all freshwater-bearing
strata. The surface casing shall consist of new or reconditioned pipe that has been
previously tested to one thousand pounds per square inch [6900 kilopascals]. The
surface casing shall be set and cemented at a point not less than fifty feet [15.24
meters] below the base of the Fox Hills formation. Sufficient cement shall be used
on surface casing to fill the annular space behind the casing to the bottom of the
cellar, if any, or to the surface of the ground. All strings of surface casing shall
stand cemented under pressure for at least twelve hours before drilling the plug or
initiating tests. The term "under pressure" as used herein shall be complied with if
one float valve is used or if pressure is otherwise held. Cementing shall be by the
pump and plug method or other methods approved by the director. The director
is authorized to require an accurate gauge be maintained on the surface casing of
any well, not properly plugged and abandoned, to detect any buildup of pressure
caused by the migration of fluids.

Surface casing strings must be allowed to stand under pressure until the tail
cement has reached a compressive strength of at least five hundred pounds per
square inch [3450 kilopascals]. All filler cements utilized must reach a compressive
strength of at least two hundred fifty pounds per square inch [1725 kilopascals]
within twenty-four hours and at least three hundred fifty pounds per square inch
[2415 kilopascals] within seventy-two hours. All compressive strengths on surface
casing cement shall be calculated at a temperature of eighty degrees Fahrenheit
[26.67 degrees Celsius].

Production or intermediate casing strings shall consist of new or
reconditioned pipe that has been previously tested to two thousand pounds
per square inch [13800 kilopascals]. Such strings must be allowed to stand
under pressure until the tail cement has reached a compressive strength of at
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least five hundred pounds per square inch [3450 kilopascals]. All filler cements
utilized must reach a compressive strength of at least two hundred fifty pounds per
square inch [1725 kilopascals] within twenty-four hours and at least five hundred
pounds per square mch [3450 kllopascals] w:thm seventy—two hours, g!g ggg

r inc in ninety-six ¢ All compresswe

strengths on production or mtermedlate casing cement shall be calculated at
a temperature found in the Mowry formation using a gradient of 1.2 degrees
Fahrenheit per one hundred feet [30.48 meters] of depth plus eighty degrees
Fahrenheit [26.67 degrees Celsius]. After cementing, the casing shall be tested
by application of pump pressure of at least one thousand five hundred pounds per
square inch [10350 kilopascals]. If, at the end of thirty minutes, this pressure has
dropped one hundred fifty pounds per square inch [1035 kilopascals] or more, the
casing shall be repaired. Thereafter, the casing shall again be tested in the same
manner. Further work shall not proceed until a satisfactory test has been obtained.
The casing in a horizontal well may be tested by use of a mechanical tool set near
the casing shoe after the horizontal section has been drilled.

All flowing wells must be equipped with tubing. A tubing packer must also
be utilized unless a waiver is obtained after demonstrating the casing will not be
subjected to excessive pressure or corrosion. The packer must be set as near the
producing interval as practicable, but in all cases must be above the perforations.

History: Amended effective April 30, 1981; January 1, 1983; May 1, 1992; July 1,
1996; January 1, 1997; September 1, 2000; July 1, 2002; May 1, 2004; January 1,
2006;_April 1, 2010.

General Authority: NDCC 38-08-04

Law Implemented: NDCC 38-08-04

43-02-03-25. Deviation tests and directional surveys. When any well
is drilled or deepened, tests to determine the deviation from the vertical shall be
taken at least every one thousand feet [304.8 meters]. The director is authorized
to waive the deviation test for a shallow gas well if the necessity therefor can be
demonstrated to the director's satisfaction. When the deviation from the vertical
exceeds five degrees at any point, the director may require that the hole be
straightened. Directional surveys may be required by the director, whenever, in
the director’s judgment, the location of the bottom of the well is in doubt.

A directional survey shall be made and filed with the director on any well
utilizing a whipstock or any method of deviating the well bore. The obligation
to run the directional survey may be waived by the director when a well bore is
deviated to sidetrack junk in the hole, straighten a crooked hole, control a blowout,
or if the necessity therefor can be demonstrated to the director’s satisfaction. The

survey contractor shall file twe with the director free of charge one certified eopies
electronic copy of all surveys wﬁHhe—dweeter—free—ef—ehargeW
by the director. within thirty days of eemptetien attaining total depth. Surveys-must
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by—the—dweetef—Hewever—the Lﬁg dlrector may reqmre the dlrectlonal survey to be
filed immediately after completion if the survey is needed to conduct the operation

of the director’s office in a timely manner. Special permits may be obtained to drill
directionally in a predetermined direction as provided above, from the director.

If the director denies a request for a permit to directionally drill, the director
shall advise the applicant immediately of the reasons for denial. The decision of
the director may be appealed to the commission.

History: Amended effective April 1, 1980; April 30, 1981; January 1, 1983; May 1,
1990; May 1, 1992; May 1, 1994; September 1, 2000; January 1, 2006, April 1,
2010.

General Authority: NDCC 38-08-04

Law Implemented: NDCC 38-08-04

43-02-03-27. Perforating, fracturing, and chemically treating wells.

The director m rescribe pretreatment casi ressure testin wel her
rational requirements design rotect wellh nd ing strin rin

treatment operations. |f damage results to the casing or the casing seat from
perforating, fracturing, or chemically treating a well, the operator shall inmediately
notify the director and proceed with diligence to use the appropriate method and
means for rectifying such damage, pursuant t tion 43-02-03-22. If perforating,
fracturing, or chemical treating results in irreparable damage which threatens the
mechanical integrity of the well, the commission may require the operator to plug
the well.

History: Amended effective January 1, 1983; May 1, 1992; April 1, 2010.
General Authority: NDCC 38-08-04
Law Implemented: NDCC 38-08-04

43-02-03-30. Notification of fires, leaks, spills, or blowouts. All
persons controlling or operating any well, pipeline, receiving tank, storage tank,
or production facility into which oil, gas, or water is produced, received, stored,
processed, or through which oil, gas, or water is injected, piped, or transported,
shall verbally notify the director within twenty-four hours after discovery of any fire,
leak, spill, blowout, or release of fluid. If any such incident occurs or trav i
f a facility, th rson name ve, responsible for proper notification
hall within a reasonable time also notify th rface owners upon wh n
the incident occurred or traveled. Notification requirements prescribed by this
section shall not apply to any leak, spill, or release of fluid that is less than one
barrel total volume and remains onsite of a facility. The verbal notification must be
followed by a written report within ten days after cleanup of the incident, unless
deemed unnecessary by the director. Such report must include the following
information: the operator and description of the facility, the legal description of the
location of the incident, date of occurrence, date of cleanup, amount and type of
each fluid involved, amount of each fluid recovered, steps taken to remedy the
situation, cause of the accident, and action taken to prevent reoccurrence. The
signature, title, and telephone number of the company representative must be
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included on such report.
the The persons, as named above, responsible for proper notlﬁcatlon shall wnmm

a reasonable time also netify provi ritten re o the surface

owners upon whose land the incident occurred or traveled.

The commission, however, may impose more stringent spill reporting
requirements if warranted by proximity to sensitive areas, past spill performance,
or careless operating practices as determined by the director.

History: Amended effective April 30, 1981; January 1, 1983; May 1, 1992; July 1,
1996; January 1, 2008; April 1, 2010.
General Authority: NDCC 38-08-04
Law Implemented: NDCC 38-08-04

43-02-03-31. Well log, completion, and workover reports. After the
plugging of a well, a plugging record (form 7) shall be filed with the director.
After the completion of a well, recompletion of a well in a different pool, or drilling
horizontally in an existing pool, a completion report (form 6) shall be filed with the
director. In no case shall cil or gas be transported from the lease prior to the filing
of a completion report unless approved by the director. The operator shall cause
to be run an open hole electrical, radioactivity, or other similar log, or combination
of open hole logs, of the operator’s choice, from which formation tops and porosity
zones can be determined. The operator shall cause to be run a gamma ray log
from total depth to ground level elevation of the well bore. The operator shall cause
to be run a log from which the presence and quality of bonding of cement can
be determined in every well in which production or intermediate casing has been
set. The obligation to log may be waived by the director if the necessity therefor
can be demonstrated to the director’s satisfaction. Waiver will be contingent upon
such terms and conditions as the director deems appropriate. All logs run shall
be available to the director at the well site prior to proceeding with plugging or
completion operations. Two copies of all logs run shall be submitted to the director
free of charge. Logs shall be submitted as one paper copy and one digital LAS
(log ASCII) formatted copy, or a format approved by the director. In addition,
operators shall file two copies of drill stem test reports and charts, formation water
analyses, core analyses, geologic reports, and noninterpretive lithologic logs or
sample descriptions if compiled by the operator.

All information furnished to the director on new permits, except the operator
name, well name, location, spacing or drilling unit description, spud date, rig
contractor, and any production runs, shall be kept confidential for not more than
six months if requested by the operator in writing. The six-month period shall
commence on the date the well is completed or the date the written request is
received, whichever is earlier. If the written request accompanies the application
for permit to drill or is filed after permitting but prior to spudding, the six-month
period shall commence on the date the well is spudded.

All information furnished to the director on recompletions or reentries, except

the operator name, well name, location, spacing or drilling unit description, spud
date, rig contractor, and any production runs, shall be kept confidential for not more
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than six months if requested by the operator in writing. The six-month period shall
commence on the date the well is completed or the date the well was approved
for recompletion or reentry, whichever is earlier. Any information furnished to the
director prior to approval of the recompletion or reentry shall remain public.

Approval must be obtained on a sundry notice (form 4) from the director prior
to perforating or recompleting a well in a pool other than the pool in which the well
is currently permitted.

After the completion of any remedial work, or attempted remedial work
such as plugging back or drilling deeper, acidizing, shooting, formation fracturing,
squeezing operations, setting liner, perforating, reperforating, or other similar
operations not specifically covered herein, a report on the operation shall be filed
on a sundry notice (form 4) with the director. The report shall present a detailed
account of all work done and the date of such work; the daily production of oil, gas,
and water both prior to and after the operation; the shots per foot, size, and depth
of perforations; the quantity of sand, crude, chemical, or other materials employed
in the operation; and any other pertinent information or operations which affect the
original status of the well and are not specifically covered herein.

Upon the installation of pumping equipment on a flowing well, or change in
type of pumping equipment designed to increase productivity in a well, the operator
shall submit a sundry notice (form 4) of such installation. The notice shall include
all pertinent information on the pump and the operation thereof including the date
of such installation, and the daily production of the well prior to and after the pump
has been installed.

All forms, reports, logs, and other information required by this section shall
be submitted within thirty days after the completion of such work, although a
completion report shall be filed immediately after the completion or recompletion
of a well in a pool or reservoir not then covered by an order of the commission.

History: Amended effective April 30, 1981; January 1, 1983; May 1, 1990; May 1,
1992; May 1, 1994; July 1, 1996; September 1, 2000; July 1, 2002; January 1,
2006; January 1, 2008; April 1, 2010.
General Authority: NDCC 38-08-04
Law Implemented: NDCC 38-08-04

43-02-03-49. Oil spills, production equipment, dikes, and seals.
Storage of oil in underground or partially buried tanks or containers is prohibited.
Surface oil tanks and production equipment must be devoid of leaks and in good
condition. Unusable tanks and production equipment must be removed from the
site or repaired and placed into service, within a reasonable time period, not to
exceed one year. Dikes must be erected and maintained around oil tanks at any
production facility built or rebuilt on or after July 1, 2000.

Dikes must be erected around oil tanks at any new production facility

within thirty days after the well has been completed. Dikes must be erected and
maintained around oil tanks at production facilities built prior to July 1, 2000, when
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deemed necessary by the director. Dikes as well as the base material under the
dikes and within the diked area must be constructed of sufficiently impermeable
material to provide emergency containment and,__Dikes must be of sufficient
dimension to contain the total capacity of the largest tank plus one day’s fluid
production. The required capacity of the dike may be lowered by the director if the
necessity therefor can be demonstrated to the director’s satisfaction.

At no time shall oil be allowed to flow over or pool on the surface of the
land or infiltrate the soil. Discharged oil must be properly removed and may not be
allowed to remain standing within or outside of any diked areas.

Numbered metal security seals shall be properly utilized on all oil access
valves and access points to secure the tank or battery of tanks.

History: Amended effective April 30, 1981; January 1, 1983; May 1, 1992;
September 1, 2000; July 1, 2002; May 1, 2004; April 1, 2010.

General Authority: NDCC 38-08-04

Law Implemented: NDCC 38-08-04

43-02-03-53. Saltwater handling facilities.

1. All saltwater liquids or brines produced with oil and natural gas shall
be processed, stored, and disposed of without pollution of freshwater
supplies. At no time shall saltwater liquids or brines be allowed to flow
over or pool on the surface of the land or infiltrate the soil.

2. Underground injection of saltwater liquids and brines shall be in
accordance with chapter 43-02-05.

3. Surface facilities are acceptable provided that:

a. They are devoid of leaks and constructed of materials resistant
to the effects of produced saltwater liquids, brines, or chemicals
that may be contained therein. The above materials requirement
may be waived by the director for tanks presently in service and in
good condition. Unusable tanks and injection equipment must be
removed from the site or repaired and placed into service, within a
reasonable time period, not to exceed one year.

b. Dikes must be erected and maintained around saltwater tanks at
any saltwater handling facility built or rebuilt on or after July 1,
2000. Dikes must be erected around saltwater tanks at any
new facility within thirty days after the well has been completed.
Dikes must be erected and maintained around saltwater tanks at
saltwater handling facilities built prior to July 1, 2000, when deemed
necessary by the director. Dikes as well as the base material
under the dikes and within the diked area must be constructed
of sufficiently impermeable material to provide emergency
containment and. __Dikes must be of sufficient dimension to
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contain the total capacity of the largest tank plus one day’s fluid
production. The required capacity of the dike may be lowered by
the director if the necessity therefor can be demonstrated to the
director’s satisfaction. Discharged saltwater liquids or brines must
be properly removed and may not be allowed to remain standing
within or outside of any diked areas.

4. The operator shall take steps to minimize the amount of solids stored

at the facility.

History: Amended effective April 30, 1981; January 1, 1983; May 1, 1992;
September 1, 2000; July 1, 2002; May 1, 2004; April 1, 2010.

General Authority: NDCC 38-08-04

Law Implemented: NDCC 38-08-04

43-02-03-55. Abandonment of wells - Suspension of drilling.

1.

The removal of production equipment or the failure to produce oil or gas,
other than a gas well shut in for lack of a market, for one year constitutes
abandonment of the well. The removal of injection equipment or the
failure to use an injection well for one year constitutes abandonment
of the well. An abandoned well must be plugged and its site must be
reclaimed pursuant to sections 43-02-03-34 and 43-02-03-19.

The director may waive for one year the requirement to plug and reclaim
an abandoned well by giving the well temporarily abandoned status.
This status may only be given to wells that are to be used for purposes
related to the production of oil and gas. If a well is given temporarily
abandoned status, the well's perforations must be isolated, the integrity
of its casing must be proven, and its casing must be sealed at the
surface, all in a manner approved by the director. The director may
extend a well's temporarily abandoned status beyond one year. A fee
of one hundred dollars shall be submitted with for each application to
extend the temporary abandonment status of any well.

In addition to the waiver in subsection 2, the director may also waive the
duty to plug and reclaim an abandoned well for any other good cause
found by the director. If the director exercises this discretion, the director
shall set a date or circumstance upon which the waiver expires.

The director may approve suspension of the drilling of a well. If
suspension is approved, a plug must be placed at the top of the
casing to prevent any foreign matter from getting into the well. When
drilling has been suspended for thirty days, the well, unless otherwise
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authorized by the director, must be plugged and its site reclaimed
pursuant to sections 43-02-03-34 and 43-02-03-19.

History: Amended effective April 30, 1981; January 1, 1983; May 1, 1990; May 1,
1992; August 1, 1999; January 1, 2008; April 1, 2010.

General Authority: NDCC 38-08-04

Law Implemented: NDCC 38-08-04

43-02-03-90.2. Official notice. The evidence in each case heard by the
commission, unless specifically excluded by the hearing officer, includes the

certified directional surveys, and all oil, water, and gas production records on file
with the commission.

History: Effective May 1, 1992; amended effective April 1. 2010.
General Authority: NDCC 28-32-06

Law Implemented: NDCC 28-32-06
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CHAPTER 43-02-12

43-02-12-01.1. Scope of chapter. This chapter contains general rules of
statewide application which have been adopted by the industrial commission to
govern geophysical exploration in North Dakota. Special rules, regulations, and

orders hav n_and will be issued when required and sh revai again

neral r r ions, and orders if in ict therewith. wever, wherever
this chapter does not conflict with special rules heretofore or hereafter adopted.,
his chapter will in h The commission m rant ex ion hi

h r r noti nd hearing, when h_ex ions will protect correlativ
rights.

History: Effective April 1, 2010.
General Authority: NDCC 38-08.1

Law Implemented: NDCC 38-08.1-08

43-02-12-04. Exploration permit - Application - Expiration.

1. Any person applying to the commission for an exploration permit
must have a certificate to conduct geophysical exploration pursuant to
subsection 3 of North Dakota Century Code section 38-08.1-03.1. A
person may not commence geophysical exploration activities in this
state without first obtaining an exploration permit from the commission.
An application for an exploration permit must be submitted to
the commission at least three business days before commencing
operations and include the following:

a. The name, permanent address, and telephone number of the
geophysical contractor and the geophysical contractor’s local
representative.

b. The name, permanent address, and telephone number of the

drilling and hole plugging contractor, if different from the seismic
contractor.

C. The name and address of the resident agent for service of process
of the person intending to engage in geophysical exploration.

d. The bond number, type, and amount for the geophysical company.

€. The geophysical exploration method (i.e., shot hole, nonexplosive,
2D, or 3D).

f. The number, depth, and location of the seismic holes and the size
of the explosive charges, if applicable.

9. The anticipated starting date of seismic and plugging operations.
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h. The anticipated completion date of seismic and plugging
operations.

i. A description of hole plugging procedures.

j. Adescription of the identifying marks that will be on the nonmetallic
plug to be used in the plugging of the seismic hole.

k. A preplot map displaying the proposed seismic source points and
receiver lines and specifically identifying all source points that do
not comply with section 43-02-12-05.

. A fee of one hundred doilars.

2. The permitholder shall notify the commission at least twenty-four hours,
excluding Saturdays and holidays, before commencing geophysical
activity.

3. The permitholder shall immediately nofify the commission of any
revisions to an approved seismic permit.

4. rati r_th it
nlgss geophysical gxp!granon activities h ave commenced.

History: Effective December 1, 1997; amended effective September 1, 2000;
May 1, 2004; April 1, 2010.

General Authority: NDCC 38-08.1

Law Implemented: NDCC 38-08.1-04.1

43-02-12-06. Notification of work performed. Within thirty days following
the completion of geophysical exploration by any person within this state, such
person shall file with the commission a seismic completion report in the form of
an affidavit deposing that the seismic project was completed in accordance with
chapter 43-02-12, and incorporating a postplot map displaying the actual source
point location and the location of all undetonated (loaded) holes, blowouts, and
flowing holes or any other problem holes the director deems necessary. If obtained
by the contractor, the latitude and longitude of each source and receiver point shall
be submitted to the commission to the nearest tenth of a second.

Any person plugging a seismic hole must submit a plugging report and an
affidavit of plugging detailing the line number, shot point number, hole depth, drill
type, hole condition (wet, dry), bentonite used (sacks, capsules), and the depth at
which the surface plug was set, and all other information necessary to describe the
conditions of the shot hole.

hysica exlratlon roet th u h no sus ensonsh e rantd e n
ninety d nless all char ton
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The director is authorized to suspend operations of the entire geophysical
exploration project, or any portion thereof, if further activity will cause excessive
damage to the surface of the land. The geophysical exploration activity may
continue upon the director approving a plan to mitigate the damage.

History: Effective December 1, 1997, amended effective September 1, 2000;

May 1, 2004; January 1, 2008; April 1, 2010.
General Authority: NDCC 38-08.1

Law Implemented: NDCC 38-08.1-02, 38-08.1-05
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ARTICLE 43-05

LOGI OF C DIOX
Chapter
43-05-01 Geologic Storage of Carbon Dioxide
CHAPTER 43 1
GEOLOGIC STORAGE OF CARBON DIOXIDE
Section
43-05-01-01 finitions
43-05-01-02 f ter
43-05-01-03 Books and Records to Be Kept to Substantiate Reports
43-05-01-04 Access to Records
43-05-01-05 Storage Facility Permit
43-05-01-06 Storage Facility Permit Transfer
43-05-01-07 Al i tor. Facili mit
43-05-01-08 malgamati f Subsurf Rights t
Storage Unit
43-05-01-09 Well Permit Application Requirements
43-05-01-10 Well Permit
43-05-01-11 Well Operation ndards
43-05-01-12 Amendment to Carbon Dioxide Storage Facility Well Permits
43-05-01-13 Storage Facility Operational Safety Plans
43-05-01-14 Leak Detection and Reporting
43-05-01-15 Storage Facility Corrosion Monitoring and _Prevention
Requirements.

43-05-01-16 r Facility Identification iremen
43- 1-17 \{ Facility Fe
43-05-01-18 n in irem
43-05-01-19 Facili losur
43-05-01-20 Determining Storage Amounts

43- 1-01. finiti . Ter in_this ch r have m

meaning as in chapter 43-02-03 and North Dakota Century Code chapter 38-08.

Further, in thi

h r

Carbon dioxide" means on dioxide iced by anthropogenic
sources which is of such purity and quality that it will not compromise
the safety of geologic storage and will not compromise those propetrties
of a storage reservoir which allow the reservoir to effectively enclose
and contain a stored gas.

2. " r riod" ns th riod from rman ation of
carbon_dioxide injection until the commission issues a certificate of
project completion.

3. "Commission" means industrial commission.
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jor

o

"Flow lines" means pipelines transporting carbon dioxide from the
carbon dioxide facility injection facilities to the wellhead.

"Formation fracture pressure" means the pressure, measured in pounds
r square inch, which, if i urf: formation, wi e
that formation to fracture.

"Freshwater" means an underground source of drinking water unless
otherwise defined by the commission.

e ic storage" means the permanent or short-term underground
r fc n dioxide in r reservoir.

withdraw carbon dioxide from a reservoir.
"Minerals" means coal, oil, and natural gas.

"Permit" means rmit iss th mmission win rson
t rate a stor. facility.
"Postclosur riod" means th ri r the commission has issued

a certificate of completion.

"Reservoir" _means a_ subsurface sedimentary stratum, formation.

aquifer, cavity, or void, whether natural or artificially created, including

il an reservoirs, saline formations, and coal seam itable for or

f being ma forin ng an
"Stor facility" means the reservoir, underground ipment, an
surface facilities and equipment used or proposed to be used in a
i r ration. It does not includ ipelin (o)

ransport carbon dioxide to th rage facility.

"Storage operator" means a person holding or applying for a permit.
"Stor reservoir' means a reservoir propos horized, or used for

storing carbon dioxide.

"Subsurface observation well" means a well used to observe subsurface
henomena, including the presence of carbon dioxid ressure

fluctuations, fluid levels and flow, temperature, and in_situ water
chemistry.

"Undergroun rce of drinking water" means an aquifer or an ion
of an aquifer that supplies drinking water for human consumption. or in
which round water ¢ ins fewer than ten th milligram
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bv the commlssmn undersectlon43 02—05-03

History: Effective April 1. 2010.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 38-22

History: Effective April 1, 2010.
General Authority: NDCC 28-32-02
Law lmplemented: NDCC 38-22

' 43-05-01 -03 Bookg gng rggorgg to be kegt to §gbstantlg1§ p_o_[gg, All
SIS ) S, S 2 compan

and kggg gprogng:e bggkg and records for a penodof not Ie§s Lhan §|x ygars.

covering their operations in North Dakota from which they may be able to make
n ntiat r requir this ch r

History: Effective April 1, 2010Q.
General Authority: NDCC 28-32-02

Law Implemented: NDCC 38-22
43-05-01-04. Acces cor The i trial commission and the
commission’s authorized agents shall have access to all storage facility records
rev . Al ner: rator rillin ntractor iller rvi
mpanies, or e ns_en d_in_drillin leti ratin r
servicin rage facilities shall permit the indu rial commission, or its authorize
nts to come n ea e, pr ordn ing rig operated or contr le

gf wg!!g gnd gg gongucz §gmp!g g gng 1;g§tmq Anvmfcrmatlon

be public information. If requested, copies of storage facility records must be fJ__
with the commission,

History: Effective April 1, 2010.

General Authority: NDCC 28-32-02

Law Implemented: NDCC 38-22

43-05-01-0 rage facili it.

1. An ication for rmi include the foll

a. A site map showing the boundaries of the storage reservoir and
the location of all proposed wells, proposed cathodic protection

reh and surface facilities within r dioxi

facility:
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b. Atechnical evaluation of the proposed storage facility, including the
following.

(6]

2

The name, description, and average depth of the storage
reservoirs;

A geologic _and hydrogeologic evaluation of the facility
gg, mclgdmg an_evaluation of all existing information

oqi rata overlying th r reservoir.
mcludlnq the immediate caprock containment characteristics
n surf zon u for monitorin
Th V. ion m in n avai hysi
ta and a ments of an ional tectoni ivi
local seismicity and regional or oca fault zones, and a
comprehensive description of local and regional structural
r_stratigraphic features. The ev tion m escri h
or reservoir's mechanism eologi nfin n
including rock properties, regional pressure gradients,
ructural fi r n orption char risti with
o th ility of th nfinemen revent migration
f carbon dioxide ond the propo rage reservoir.
The evaluation must also identify any productive existing
r ntial mineral zones occurring within the facility ar
nd any freshwater in the facili r nd within one mi
[1.61 kilometers] of its outside boundary. The evaluation
must include exhibits and plan view maps showing the

following:

(a) wells, including water, oil, and natura
xplorati velopment w her

manmade subsurface structures and _activities,
including coal mines, within the facility ar nd within

one mile [1.61 kilometers] of its outside boundary;

| manm surf; ctures th re intended for
tempora r permanent human upancy within th
facility area and within one mile [1.61 kilometers] of its
outside boundary;

Any regional or local faulting;

E

(c)
(d) Anisopach map of the storage reservoirs;
(e)

An _isopach map of the primary and any secondary
containment barrier for the storage reservoir;

(f) A_structure m f the top an f th r
reservoirs;
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(g) Identification of all structur. ill points or stratigraphi

discontinuities controlling the isolation of stored carbon
dioxide and associated fluids;

(h) Evaluation of the potential displacement of in situ water
nd th ntial i n ground if

any; and

() St ral and strati hic cr ions that descri
the geologic conditions at the storage reservoir or
reservoirs;

(3) A review of the data of public record for all wells within the
facility area, which penetr h r reservoir or prima
r secon e verlying the reservoir, an wells within
the facility area and within one mile [1.61 kilometers], or any
other distances deemed necessary by the commission, of
he facili rea’ ndary. This review must determin
if abandoned w hav n in manner
that prevents the carbon dioxide or associated fluids from
escaping from the storage reservoir. The review r

nder thi ragraph sha conducte
engineer;
(4) The propo ated maximum volume and ar xten

for the storage reservoir using a method acceptable to and

filed with th mmi n; an

(8) The pr maximum m_hole injection pr r
iliz t th rvoir. The maximum wed injection
ressure, m ur in n r re_inch uge

shall be approved by the commission and specified in the
rmit. _In rovin maximum injection pressure limi

h mmission sh nsider the resu f we ts and
other studies th sess the risks of tensile failure and
shear failure. The commission shall approve limits that, with

r n r f inty, will avoid initiatin new
fr re or pr ing an existing fr re in th nfinin

zone or cause the movement of injection or formation fluids
into an underground source of drinking water;

C. The extent of the pore space that will be occupied by carbon

ioxide as determined utilizing all ropriat | n

reservoir_engineering information and reservoir analysis, which

may include various computational models if appropriate for

reservoir characterization, and the projected response and storage
aci f th ogi ra nit;
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=

A il scription of r facility’ li fi n

emergency response plan. The plan must detail the safety
procedures concerning the facility and residential, commercial,
and public land use within one mile [1.61 kilometers], or any other
distance set by the commission, of the outside boundary of the
area. The public safety and emergency response procedures must

include contingen ns for carbon X from an
well, flow lin r other facility and identi ifi ntr rs an

ipment vendor: f providin c rvices an
equipment to respond to such leaks or loss of containment from
he stor reservoir. These emergency r n rocedure
must be review nd updated annually:;

A detailed worker saf n that addresses carbon dioxide safi
training and safe working procedures at the storage facility;

A corrosion monitoring and prevention plan for all wells and surface
facilities:

A k tion _and monitorin n_for all wi nd surfac
facilities. Th n_must:

(1) Identi ntial for r he atmosphere;

(2) Identi nti radation of ground water resource
with particular emphasis on underground sources of drinking

water; an

(3) enti ntial migration of on dioxide into any miner.

A leak ion an onitori n_utilizin urfa
bservation wells to monitor any movement of th rbon dioxid
outside of the storage reservoir. This may include the collection of
baseline information of carbon dioxide background concentrations

in ground water, surface soi nd chemical composition of in si
waters within the facility ar n r reservoir and within
one mile [1.61 kilometers] of the facility area’s outside boundary.
Provisions in th n wi i the site char risti
docum materi mi in f th rmi

application but must:

(1) Identify the potential for relea he atmosphere;
(2) Identi nti i f water r

with particular emphasis on underground sour of drinkin
water; and
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(3) Identi ntial migration of carbon di
Zone in facility area;

i. The proposed well casing and cementing program detailing
compliance with section 43-05-01-09;

i- A performance bond in an amount and under terms set by the
> - n

ission rovide it wi icien
tion that th r r fai ulfill. If
commission uses a part of the bond, the storage operator shall
immedi r ish th r r nd to ensur

that the full bond amount set h mmission is maintain

k. Any other information that the commission requires; and

fu r essm c s mcludm om uter data processing cost
incurr he commi

8. A record of all application processing costs incurred must be
mmission.

maintain th

b. Promptl r ivi ication, the commission sh
repare and submit to th icant an estimate of the processin
fee a m illin hedu

S After mmission's worl h ication h nclu
fin ment wi nt to th icant. Th | processing f

must be paid before the commission issues its final decision on an
application.

d. the f whether
rmi nied. or th t nw ra
3. Th mmission h ne vear fr e lication is

mplete to issue a final decision regarding the application.
History: Effective April 1, 2010.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 38-22

43-05-01-06. rage facili rmit transfer.

IDJQm_rm__swn m wrltma of a y p gg §ednerm|t transfer The notlce

must contain the followin
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4. The name and address of the person to whom the permit is to be

transferred.

b. The name of the permit §g§|§§1 to transfer and |ogano Q 1 e
tor facili n ion of th
stor: facility is si

C. The date that the storage operator desires the proposed transfer to
occur.

d. Performan nds requir ion 43-05-01-

(e

Commission review. Th mmission shall review th

transfer nsure that the purpos f North Dak

hapter 38-22 are not compromi re prom . For

the commission may deny a transfer request, delay acting on it. and
conditions on its approv

3. Commission approval require A permit transfer can oc
n the commission’s written order.

History: Effective April 1, 2010.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 38-22

43-05-01-07. Amending storage facility permit.
1. The fgllowmg changes to a permlt require_compliance with all the

rovisions of n 43-05-01-
a. Any change in the areal extent of th r facility:
b. ing a reservoir n cified in th rmit;
C. Any increase in th rbon dioxide stor volume; and
d. Any change in the chemi composition of the injected carbon
dioxide.
2. Significant ch nges to operational methods and procedures contain
in the permi on whi h he permit w will requir mplian
with cti n2 f n 43-05-01-

History: Effective April 1, 2010.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 38-22
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1

On or before the date a permit application is filed with the commission
h -

nt shall give the following notice that it has filed the

2. Each operator of mineral extraction activities within the facility and
within one-half mile [.80 kilometer] outside of the facility area;

b. Each minera| lessee of record within the ﬁ_qﬂty_gﬂ_a_g_in_d_wm__

~h r] of i unda
[+X h _owner of f th rf; ithin_the facili r n
ne-half mj ilometer] of i i :
d. h owner of re mi i rea_and within

one-half mile [.80 ki lome:gr] of its ggtglge bognda:y,

€. Each owner and each jessee of record of the pore space within
the storage reservoir and within one-half mile [.80 kilometer] of the
[ ir's boun - and

f. An I requir mmission.

The notice must contain:

2. A legal description of the land overlying the storage reservoir.

b. Theda ime, and pl that the commission will ho hearin
on the permit application.

c. A m h f th mij lication m e obtai
T mmission.

d. A notice of the right t

T mmission_shall giv ] fifteen days’' notice. except in
emergency, of the time and place of hearin reon by one publication
f such notice i neral cir ion in Bismarck, N
D nd in a new f neral cir ion in the co her
f and _affi r som th is_situa nl ins

i ular_proce ing_a lon riod f ime _or a_different method
f jon i rurd mhhvn h iod of ti
nd metl of li n sh revail. T hall issue in th
name of the commission and shall conform to ghg other requirements
grovgded by Law The pubhc notice must §tate that an application has




nd describe the location of the proposed facility area and the dat
time, and place of the hearing before the commission at which time the

merits of the application will be considered.
4. jections receiv h mmission sh in writing an

the nature of the objection.

History: Effective April 1, 2010.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 38-22

43-05-01-09. Well permit application requirements.

1. Following receipt of a storage facility permit, the storage operator

h bmit application dri n, conve r r n
emonstration of mechanical integrity, reenter revi lugge
nd abandoned well for stora r

2. Application for permits to drill, deepen, convert, operate, or reenter a

well must be submitted on a form prescribed by the commission and

m

a.

b.

C.

d.

include at a minimum:

red b icensed land surveyor showing th

of the proposed injection or subsurface observation well. The plat
must be drawn to the scale of one inch [25.4 millimeters] equals
ne th nd fi 4.8 meters], un otherwise direc
h mmission and must show distances from the pr Wi

he nearest storage reservoir ndary. The m how
the latitude and longitude of the well in decimal degrees to five
significant digits. The plat must also show the location and status
of all other wells that have been drilled within one-fourth mile
[402.34 meters], or any other distance deemed necessary by the
commission, of the proposed injection or subsurface observation
well;

The drilling, completion, or conversion pr res for the pr
injection or rf; rvation well;
ing the nam ription, an h_of

the storage reservoirs and the depth of the deepest underground
source of drinking water; a description of the casing in the injection

r urf: ervation well, or the pr ing program
includin full description of cement alre in_pla r as

proposed; and the proposed method of testing casing before use
f the injection well;

A _geophysical | if avai hrough th r r ir
b netrated he pro injection w r_if an _injection
or _subsurface observation well is to be drilled, a complete log
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hr r ir from a nearb i issible.

must be ann identify th imate ion of the ba
h ergroun r rinkin r._showing the
hi ition an ick f nfining str. Vi
rvoir. igraphi ition and thi of th
reservoir.

3. g la;_e_r thgn :hg cgng!us:on of weu drlinng and gomp]gnon a_cglvmgs, g

zhrou gh ;hg storg'gg gggu 0ir. ng§ must Qg g ngga:g g 1;0 gg entify

the estimated location of the base of the deepest underground
source of drinking water, showing the §1rat|g§gphlg position and
hickn f nfini tr. ve th reservoir and
reservoir’ rati hi ition_an h'n n h
information has been previously submitted. VWhen_approved in
n h mmission, this information can nsir
i tion or iv log run in a nearby well or

such other method acceptable to the commission:;
d. An affidavit specifying the chemical constituents of the injection

stream other than carbon dioxide and their relative proportions:

€. Proof th ng_stri f i f th i men
e ha rbon dioxide i fine tor.
reservoirs. Such proof must be provided in the form of a cement
bond log or the results of a fluid movement study or such other
met ifi h mmission; and

e}

gf th cgg Qg in gggg ggncg W|th1he p[gggg re Igﬂ ggglrgm_e_ntg of
this section if a test was run within one calendar year preceding the

request for a conversion permit for a previously drilled well.

History: Effective April 1, 2010.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 38-22
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43-05-01-10. Well permit.

=

n review an f th icati dril n ve
reenter, or _operate an |n1ect|on we[L_gubmltted in_accordance with
ion 43-05-01- h mmi n_sh rmi rill an
operate.
A permit _shall expir ve mon from th f issue if th
rmi well has n n drilled ned, reenter rat
converted.

History: Effective April 1, 2010.

General Authority: NDCC 28-32-02
Law Implemented: NDCC 38-22

43-05-01-11. Well operational standards.

x

p

-

|

urf: casing in newl rille rbon dioxi injection _an
subsurface observation wells drilled below the underground source of
drinking water must be set fifty feet [15.24 meters] below the base of

the Fox Hills formation and cemented pursuant to section 43-02-03-21.
Th ng strin ing in all injection an rf; rvation w
m m rsuan ion 43-02-03-21

Any liner in well bore m mented with fficient volum

of cement to fill the annular space.

All cements used in the cementing of casings in injection and subsurface

observation wells must be of sufficient quality to maintain well integrity
in th rbon dioxide injection environment.

All ings must m he standar: ified in either of the followin
ments, which are her referen

4. The most recent American petroleum institute bulletin on
performance properties of casing, tubing, and drill pipe;

b. ification for casing and tubin ni m nits
American petr m_insti ification 5CT. ish h
American r m _insti in r1 ’

C. North Dakota Administrative Code section 43-02-03-21: or

d. Other casing as approved by the commission.

All casings used in new wells must be new casmg or_reconditioned

ing_of li |vlntnw aln hat h en




I~

oo

j©

For new casings, the pressure test conducted at the manufacturing
mill or fabrication plant may be used to fulfill the requirements of
subsection 5.

Th i amount of cemen hin ings mus verifi
b ment bond | ment evaluation or any other ev tion
method approved by the commission.

All injection w m m with and injection m hrough

tubing and packer.
All tublng strings must meet the standards contained in subsectlon 5. All

ing mus new tubing or recondition ing of equivalen
new tubing and that h een pr re-tested. For new tubing, t
r re n he manuf ring mill or fabrication plan

may be used to fulfill this requirement.

All wellhead components. including the cagmghead and tublng head,

v nd fittings, m m f havin rating pressure
ratin fficient X he maximum injection pr r m

he wellh nd to withstand the corrosive nature of carbon dioxi
Each flow line connected to the wellhead must be equipped with
a_manually operated positive shutoff valve located on or near the
wellhead.

ker ker ments, or simi ipment_criti he
ntainment of carbon dioxi m of a ity to withstan

exposure to carbon dioxide.

All injection wells must have at all times an accurate, operating pressure

or pressure recordin vice. u m be calibrated
requir he commission and eviden f such calibration mu
vailable to the commission upon re

Il newly dri w mu tablish internal an rnal mechanical
integrity as specified by the commission and demonstrate continued
mechanical integrity through periodic testin rmined by th

mmission. All other w 0 be injection w must

monstrate mechanical integri ified by the commission prior

to use for injection and be tested on an ongoing basis as determined
mmission using th meth

4. Pressure tests. Injecti i ed with
required. m e pr -t sted uired b h mmi n.
A testing plan must be submltted to the commnssnon for prior
roval. At a minimum, the pressure mu ied to the
bin ing annul he surf for a peri f hirty minu
nd must have no decr in pressure greater than ten percen
of the required minimum test pressure. The packer must be set at
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depth at which th ker will b it men interv
of the long string casing and must be set no more than fifty feet
15.24 meter ove the uppermost perforation or n hole for
he stor reservoirs; an

b. Th mmission may requir iti ing, such
hol mperature an ressure measurements, tracer surv
temperature survey, gamma ray log. neutron log, noise log, ca §|ng
in ion r mbinati f r more of th
n to demonstrate mechanical integri

14. The commission has the authority to witness all mechanical integrity
r.

tests con d h r oper
15. If an injection well fail emonstrate mechani integri
approved method, the storage operator shall inmediately shut in the
well, report the failure to the commission, and commence isolation and
ir of th k. Th rator sh ithin nin r herwi
irect he commission, perform one of the following:

a. Repair and retest the well to demonstrate mechanical integrity:;

b. Properly plug the well; or

C. Comply with an alternative plan roved by the commission.

16. All injection wells must be equipped with shutoff tems designed
rt th tor and shut in wel hen necessa

17. Additional requirements may be required by the commission to address
specific circumstances and types of projects.

History: Effective April 1, 2010.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 38-22

43-05-01-12. Amendment to carbon dioxide storage facility well
ermi

1. An amendmeng to a well permit for a chanqe in 1n|gct|on formation,
m ing the maximum wa inj n rat ressure, m

complv with the provisions of section 43-05-01-05.

2. Modifying well construction must comply with section 43-05-01-09.

History: Effective April 1, 2010.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 38-22
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43-05-01-13. _Stor facility operational lans. Each stor:

operator shall implement the commission-approved storage facili ubli fi

gnd gmg[ggngy response plan and the worker gﬂx.alﬂ\_mgngseg_m_s.e_cm_
e | 1€ ergenc I’ PONSE n z DCE 5.
I n revisi fh fonr nd tven mu

e updateg as ng@gﬁgu oras the ggmmlsgggn rgggg res. Qopleg of the plans must

History:

ff 1

Effective April 1, 2010.
General Authority: QQQ 28-32-02
Law Implemented: NDCC 38-22

43-05-01-14. Leak ion a ortin

1

»

o0

4

Leak detectors or other approved leak detection methodologies must
be placed at the weﬂhead of all i m_e_ctign gnd §ub§urface observgtso
" -

m W ' en n t in

on ” An extensmn o t;mefor rena:: g

r I mntofala tor ran on in

o by th S r ope tor A record of each inspection must
in u in ts. m aintaj rator for
at least six years, gnd mU§t be made available to the commission upon
request.

he stor rator must immediately r to th mmissio

leak detected at any well or surface facility.
The storage operator must immediately report to the commission any

han r other monitorin m fa rvation
hat indicate the pr f in th r reservoir.
The storage operator must immediately report to the commission any
her indicati r facility i containi rbon dioxide
whether the lack of containment concerns the storage reservoir, surface
equipment, or any other aspect of the storage facility.

History: Effective April 1, 2010.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 38-22
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requiremen Each r must conduct a corrosion monitoring and prevention
rogram rov he mission

History: Effective April 1, 2010.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 38-22

signs must be placed at each storage facnl ty in a centralized Iocatlon and at each

well site. The signs must show the name of the operator, the facility name, and the
emergency response number to con he operator.

History: Effective April 1, 2010.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 38-22

43-05-01-17. Storage facility fees.

1. Each storage operator shall pay the commission a fee of one cent on
each ton of carbon dioxide injected for storage.

2. Each storage operator shall pay the commission a fee of seven cents

n each ton of n dioxide inj for stor.

History: Effective April 1, 2010.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 38-22

43-05-01-18. Quarterly and annual reporting requirements.

1. The storage operator shall file with the commission quarterly, or more

frequently if the commission requires, a report on the volume of carbon
ioxide injected in r withdrawn since the last r the aver:

injection rate, average composition of the carbon dioxide stream,

wellhead and downhole temperature and pressure data, or other
rtinen ration rameter: required he commi

2. The ry r i i r the end of th r
3. Th rage operator shall file with the commission an annual r h
mmarizes the qu rly repo nd that provide rojection
of the response and storage capacity of the storage reservoir. The
pr0|ect|ons must be based on actual reserv0|r operatlonal experience,
inclu n n i information.  All anomali
in_pr behavior indi in_permi nditions or in th
t' ns upon which the permit was issue xplaine

and, if necessary, the permit conditions amended in accordance with
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section 43-05-01-07. The annual report is due forty-five days after the
end of the year.

History: Effective April 1, 2010.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 38-22

1

>

I~

~05-01- Facili losure.
Prior nclusion of th ion
WMLW

t rations con ed during the o eatlon eriod, including th

Th r rator_sh sbm'amon' ing plan for th SUr

Foliowin i nd removal of all surf; ipoment
§urf§g must be reclaimed to the commlssmn s sgecgﬁc_a_nons ;hat wnl!,
r r nda as pr: to origin n n
The well casing must be cut off at a depth of five feet [1.52 meters]
below the surface and a steel plate welded on top identifying the well

name and that it was used for carbon dioxide injection.
The commission shall develop in conjunction with the storage operator a

ntinuing monitoring plan for th tclosure period, including a review
nd fin r f wel .
n_proj ¢ r I well ignat h mmission m
roper] igged an ned: rage facili ipmen
urtenan nd stru removed; and the project area reclaime
g the commission § specn’ catlons that w:ll in general, return the land
lose r t in ndition.
A ervation and_ground water nitori |
roved in ur an_must in_in continued

monitoring during the closure period.

gfore the clogure period ends andata tcme §et by the comm:ss&on the

within the storage reservoir.
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9. Wells other than th m bsurfa rvation wel

subsection 2 shall be plugged by the storage operator in accordance
with section 43-02-03-34.

History: Effective April 1, 2010.
General Authority: NDCC 28-32-02

Law Implemented: NDCC 38-22
43-05-01-20. Determining storage amounts.
1. Th mmission, after noti nd hearin h i n_order
determining the amount of injected carbon dioxide stored in a reservoir
hat h nori in for an enhanced ail or recov
roj rin a r reservoir that h n_or i in for
ra nder rmit i rsuant to North Dakota Cen d

chapter 38-22.

2. Any person applying for a storage amount determination shall pay a
processing fee.
Pr sing f Th icant sh r ing f n
th mmission’s actual pr. ing costs, includin m r
ing co a rmin h mmission. The following

procedures and criteria will be utilized in establishing the fee:

a. A record of ication pr in incurred m
maintained h mmission

b. Prom after receivin n lication, th ommission sh
repare and s i h ican im e pr in
fee and a ment billin he

C. After the commission’s work on the application has concluded, a
fin tement will nt to the applicant . The fi rocessin
fee must be paid before the commission issues its decision on the
application.

d. The applicant must pay the processing fee even if the application
is denied or withdrawn.

History: Effective April 1, 2010.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 38-22
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CHAPTER 45-02-02

45-02-02-01. Definitions. Unless otherwise defined, or made inappropriate
by context, all words used in this chapter have meaning as given them under
North Dakota Century Code chapter 26.1-26. "Depa nt" m

insurance department.

History: Effective September 1, 1983; amended effective April 1, 2010.
General Authority: NDCC 26.1-26-49
Law Implemented: NDCC 26.1-26-02

45-02-02-03. Examination for licensure.

1. An applicant must qualify for lires a line of authority by passing the
examination set-eutin-subsection-5 as provided in this chapter.

2. The examination is administered under a contract with a testing service.

3. An applicant must present a photo identification card at the test center
prior to being admitted for testing.

67



& tife-and-annuity tife-and-annuity
b- Acecidentand-hesith Acecidentand-hesaith
e Property Property

& Casualty Casualty

e: Variabletife-and tife-and-annuity
anntity

6- 4. An examination score is valid for one year after the date of the
examination for a license applicant who has not completed the
application process and who has not obtained licensure. After one
year from the date of the examination, an applicant must retake the
required examination.

7 5. An examination is valid for as long as a person continuously holds
a valid insurance producer’s license issued by the North Dakota
insurance department and for twelve months following cancellation of
a license, with the exception that an examination ceases to be valid
immediately upon the suspension or revocation of the license unless
the order of suspension or revocation specifies otherwise.

History: Effective September 1, 1983; amended effective October 1, 1984;
January 1, 2000; December 1, 2001; January 1, 2008;_April 1, 2010.

General Authority: NDCC 26.1-26-49

Law Implemented: NDCC 26-+1226-+1426-1-23,26-12426-1-27-26-1-28;
26129 26.1-26-14, 26.1-26-27

45-02-02-04.  Exceptions—te Specific examination requirement
requirements.




a. Lifean nui Lif a

b. Accident and health ident and health
¢. Property Property

d. Casualty Casualty

e. Variable life and annuity  Life and annuity

An applicant applying for a license for title insurance is exempt from any
examination requirement but must meet the following qualifications:

a.  The applicant must be a licensed abstracter or attorney; or

b. The applicant must have a minimum of eighty hours of training
provided by an insurer licensed in the line of title insurance. A
certification by the insurer that the training has been completed
must accompany the application.

An applicant for a license to write travel and baggage insurance
coverage for trip cancellation, trip interruption, baggage, life, sickness
and accident, disability, and personal effects when limited to a specific
trip and sold in connection with transportation provided by a common
carrier is exempt from examination requirements.

An icant for a li w' i f rity of hutk
th cov is in
bond that, covers gbhgaugng Lg pay the debts of or answer for the defg_uj_t
n r_in in f h in n_of r private t
t includin il b s.

An applicant for a license to write the following products need only take
the reduced examination required for that specific product:

a. PBail bonds.

b. Credit including credit life, credit disability, credit property,
credit unemployment, involuntary unemployment, mortgage life,
mortgage guaranty, mortgage disability, guaranteed automobile
protection insurance, and any other form of insurance offered in
connection with an extension of credit that is limited to partially
or wholly extinguishing that credit obligation that the insurance
commissioner determines should be designated a form of credit
insurance.
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C. Crop or crop hail. Crop or crop hail insurance is insurance
providing protection against damage to crops from unfavorable
weather conditions, fire or lightning, flood, hail, insect infestation,
disease or other yield-reducing conditions, or perils provided by
the private insurance market, or that is subsidized by the federal
crop insurance corporation, including multiperil crop insurance.

d. Legal expense, including prepaid legal service.

€. Personal lines. Personal lines is property and casualty
insurance coverage sold to individuals and families for primarily
noncommercial purposes.

6. An applicant for a consultant’s license shall take and pass the insurance
producer’s examination for the lines in which the applicant seeks to

ggnsul;, If an applicant fgr a consultant's Iiggn§§ holds a North Dakota

ran r'sli li is exempt from th in
egunrements for the llne§ held on the msurance producer’s hcense
whlnh ve mon r ing th n which th n

li is fi with th mmij inr. However, th ican
must rmin he insurance pr r's licen ior inin

consultant’s license.

History: Effective September 1, 1983; amended effective October 1, 1984,
January 1, 2000; December 1, 2001; January 1, 2008; April 1, 2010.

General Authority: NDCC 26.1-26-49

Law Implemented: NDCC 26.1-26-25

of the month of the Ilcensee s birthday following the two-vear gnmver§au of the

i n f en h mmi | ner and ev 0 her: n
Applications m mpanied th iennial continuation fi f nty-fiv
dollars. Resident insurance producers must have on file with the commissioner
f f omplian w'h ntinuin ion requiremen for mitting th

n. Nonr nt insurance producers must hav isfied the pr r

hm enrn ontinuin ion_requirem n ingo ndin

in the producer’s home state before submitting the continuation application.

History: Effective April 1, 2010.
General Authority: NDCC 26.1-26-49
Law Implemented: NDCC 26.1-26-13.4
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ncellati f license. The license of an insurance

producer who fails to complete the biennial continuation and pay the twenty-five
| inuation fee wi canceled.

History: Effective April 1, 2010.

General Authority: NDCC 26.1-26-49
Law Implemented: N .1-26-13, 1-26-31
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CHAPTER 45-02-04
45-02-04-09 Llcensee report of compllance Repeﬂs—ef—eemphaﬂee-fef

General Authorlty NBG&26—1-26-49
Law Implemented: NBDEG26-1-26-31-H1);26-1-26-31+-H2);26-+-26-314

45-02-04-09.1. Continuin ucation due dates. On or
day of the month of the licensee’s birthday following the two-year anniversary of
the issuance of a license and every two years thereafter, an individual resident
insurance producer must complete continuing education requirements set out in
North Dakota Century Code section 26.1-26-31.1.

History: Effective April 1, 2010.
General Authority: NDCC 26.1-26-49 26-49

Law Implemented: NDCC 26.1-26-31.

ntinuin ion providers are requir report completion of continuin
ucation o the commissioner. However, it is the r nsibili f th

individual resndent insurance producgr to ensure that the commlssmner s records
refl h m n_of the required number of continui n r on
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d' n les m th reord hru hth mum “ : lon r V|d

History: Effective April 1. 2010.
General Authority: NDCC 26.1-26-49
Law Implemented: NDCC 26.1-26-49

45-02-04-10 Llcense revocatlon Pereens—sabyeet—te—reveea’&ea—ef—keeﬁse

General Authority: NBGG—26+26-49
Law Implemented: NDEGC-26-1-2648

45-02-04-11.

Nonresident continuing educanon A nonreSIdent insurance producer who has
satisfied the producer’s home state’s insurance continuing education requirements
and is in good standing in the producer’'s home state shall electronically submit
a uniform application for individual producer license renewal or continuation
through the national association of insurance commissioners and pay a biennial

contmuatlon fee of twenty-ﬂve dollars es-—requwed—m—Neﬂh—Baketa—eeﬁ%uw—eede

History: Effective January 1, 1992; amended effective December 1, 2001;
January 1, 2008;_April 1, 2010.

General Authority: NDCC 26.1-26-49

Law Implemented: NDCC 26.1-26-13.4, 26.1-26-31.7

General Authorlty NBG€—26—1-26-49
Law Implemented: NDEC-26-4-26-31426-1-26-314

45-02—04-14 Cancellatlon ?he—heense—ef—-a—nﬂnresmem—msarenee

_gpg_a_gd_gf_fgcjx_vg_mLL_zgm_

History: Effective-Deecember4-2004
General Authority: NBEC-26-1-26-49
Law Implemented: NBCG26-4-26-20
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ro ucer who li nse | vo unta y ne r os icen e i cn ed for :
all r t i n i n twelve month§_9_f
- . f i tin

fee li will r | |n 'n if

History: Effective April 1. 2010.
General Authority: NDCC 26.1-26-49

Law Implemented: NDCC 26.1-26-49
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CHAPTER 45-03-13

45-03-13-01. Standards. The following standards, either singly or a
combination of two or more, may be considered by the commissioner to determine
whether the continued operation of any insurer transacting an insurance business
in this state might be deemed to be hazardous to the policyholders, creditors, or
the general public. The commissioner may consider:

1.

6- 5.

6.

Adverse findings reported in financial condition and market conduct

examination reports, audit reports. actuarial opinions, reports, or
summaries.

The national association of insurance commissioners insurance

regulatory information system and its related other financial analysis
solvency tools and reports.

ggsbﬂowg required by the contractua! gblggagons ang re!gtgd gxggnsgs

of the insurer when consndered in light of the assets held bv y the insurer

ith_r to v r in
investmen i n th an ideration ici
be received and retained under the polici nd contracts.

The ability of an assuming reinsurer to perform and whether the
insurer's reinsurance program provides sufficient protection for the
eempany's insurer's remaining surplus after taking into account the
insurer’s cashflow and the classes of business written as well as the
financial condition of the assuming reinsurer.

The insurer’s operating loss in the last twelve-month period or any
shorter period of time, including, but-net-limited-te; net capital gain
or loss, change in nonadmitted assets, and cash dividends paid to
shareholders, is greater than fifty percent of such insurer’s remaining
surplus as regards policyholders in excess of the minimum required.

Whether the insurer's gggratmg 08S m the last twelve—month period

n r_peri f time, exclu net i r r
than twenty percent of the insurer's remaining surplus as regards
icyholders in ex f the minimu ired.
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10.

11

12

13.

Whether a reinsurer, obligor, or any affiliate—subsidiary.—orreinsurer
entity within the insurer’s insurance holding company system is

insolvent, threatened with insolvency, or delinquent in payment of its
monetary or other obligation and which may affect the solven
insurer.

Contingent liabilities, pledges, or guaranties which either individually
or collectively involve a total amount which in the opinion of the
commissioner may affect the solvency of the insurer.

Whether any "controlling person” of an insurer is delinquent in the
transmitting to, or payment of, net premiums to such insurer.

The age and collectibility of receivables.

Whether the management of an insurer, including officers, directors, or
any other person who directly or indirectly controls the operation of such
insurer, fails to possess and demonstrate the competence, fithess, and
reputation deemed necessary to serve the insurer in such position.

Whether management of an insurer has failed to respond to inquiries
relative to the condition of the insurer or has furnished false and
misleading information concerning an inquiry.

Whether the insurer has failed to meet financial and holding company
fiing requirements in the n far n isf: o the
mmissioner

Whether management of an insurer either has filed any false or
misleading sworn financial statement, or has released a false or
misleading financial statement to lending institutions or to the general
public, or has made a false or misleading entry, or has omitted an entry
of material amount in the books of the insurer.

Whether the insurer has grown so rapidly and to such an extent that
it lacks adequate financial and administrative capacity to meet its
obligations in a timely manner.

Whether the eompany insurer has experienced or will experience in the
foreseeable future cashflow or liquidity problems, or both.

Whether management h ished reserv hat do n mpl
with minimum standards established by state insurance laws, rules,

statuto accounting standards, sound actuarial principles, and
standards of practice.
Whether management persistently engages in material under reserving

hat results in adver velopment.
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18,

20.

persons for whlch ﬂm in urer re iv s assets or capital gains or both

r ffici nt v iquidity, or diversity to a

Muxhﬁﬂmgﬂmnmmgmmwm

insurer’ licyhol redit

History: Effective January 1, 1892; amended effective April 1, 2010.
General Authority: NDCC 28-32

Law Implemented: NDCC 26.1-01-03.1, 26.1-05-04, 26.1-05-32,
26.1-06.1-01(3)(a), 26.1-06.1-11

45-03-13-02. Commissioner’s authority.

1.

For the purposes of making a determination of an insurer’s financial
condition under this chapter, the commissioner may:

a.

Disregard any credit or amount receivable resuiting from
transactions with a reinsurer which is insolvent, impaired, or
otherwise subject to a delinquency proceeding.

Make appropriate adjustments,_including disallowance, to asset

values attributable to investments in or transactions with parents,
subsadnanes or afﬁllates consistent wnth the natlonal association

Refuse to recognize the stated value of accounts receivable if the
ability to collect receivables is highly speculative in view of the age
of the account or the financial condition of the debtor.

Increase the insurer’s liability in an amount equal to any contingent
liability, pledge, or guarantee not otherwise included if there is a
substantial risk that the insurer will be called upon to meet the
obligation undertaken within the next twelve-month period.

If the commissioner determines that the continued operation of the
insurer licensed to transact business in this state may be hazardous
to the its policyholders, creditors, or the general public, then the

. commissioner may;-tipen-his-determination; issue an order requiring

the insurer to:

a.

Reduce the total amount of present and potential liability for pohcy
benefits by reinsurance.

Reduce, suspend, or limit the volume of business being accepted
or renewed.
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C. Reduce general insurance and commission expenses by specified
methods.

d. Increase the insurer’s capital and surplus.

€. Suspend or limit the declaration and payment of dividend by an
insurer to its stockholders or to its policyholders.

f. File reports in a form acceptable to the commissioner concerning
the market value of an insurer’s assets.

g. Limit or withdraw from certain investments or discontinue certain
investment practices to the extent the commissioner deems
necessary.

h. Document the adequacy of premium rates in relation to the risks
insured.

i. File, in addition to regular annual statements, interim financial
reports on the form adopted by the national association of
insurance commissioners or on such format as promulgated by
the commissioner.

k rre rpor. vernance practice deficiencies an an

use governance practices acceptable to the commissioner.

k. Provide a business plan to the commissioner in order to continue
to transact business in the state.

I. Notwithstanding any other provision of law limiting the frequenc

or amount of premium rate adjustment, adjust rates for any non-life

insurance product written insurer that th missioner
considers necessary to improve the financial condition of the

|nsurer.

If the insurer is a foreign insurer, the commissioner’'s order may be
limited to the extent provided by statute.

Any insurer subject to an order under subsection 2 may request a
hearing to review that order. The notice of hearing must be served
upon the insurer pursuant to North Dakota Century Code chapter
28-32. The notice of hearing must state the time and place of hearing,
and the conduct, condition, or ground upon which the commissioner
based the order. Unless mutually agreed between the commissioner
and the insurer, the hearing must occur not less than ten days nor more
than forty-five days after notice is served and must be in the place to
be designated by the commissioner. The commissioner shall hold all
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hearings under this subsection privately, unless the insurer requests a
public hearing, in which case the hearing must be public.

History: Effective January 1, 1992; amended effective April 1, 2010.
General Authority: NDCC 28-32-02

Law Implemented:  NDCC 26.1-01-03.1, 26.1-05-04, 26.1-05-32,
26.1-06.1-01(3)(a), 26.1-06.1-11(1)
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CHAPTER 45-03-15

45-03-15-01. Accounting practices and procedures. Every insurance
company doing business in this state shall file with the commissioner, pursuant
to North Dakota Century Code section 26.1-03-07, the appropriate national
association of insurance commissioners annual statement blank, prepared in
accordance with the national association of insurance commissioners instructions
handbook and following the accounting procedures and practices prescribed by the
March 266+ 2009 version of the national association of insurance commissioners
accounting practices and procedures manual for property and casualty and life
and health insurance.

History: Effective January 1, 1992; amended effective January 1, 2000;
December 1, 2001; March 1, 2004; January 1, 2006; January 1, 2008;_April 1,
2010.

General Authority: NDCC 28-32-02

Law Implemented: NDCC 26.1-03-07, 26.1-03-11.1

45-03-15-02. Reporting of financial information. Every insurance
company licensed to do business in this state shall transmit to the commissioner
and to the national association of insurance commissioners its most recent
financial statements compiled on a quarterly basis, within forty-five days following
the calendar quarters ending March thirty-first, June thirtieth, and September
thirtieth. The financial statements must be prepared and filed in the form
prescribed by the commissioner and in accordance with the national association
of insurance commissioners instructions handbook and following the accounting
procedures and practices prescribed by the March 2667 2009 version of the
national association of insurance commissioners accounting practices and
procedures manual for property and casualty and life and health insurance. The
commissioner may exempt any company or category or class of companies from
the filing requirement.

History: Effective January 1, 1992; amended effective January 1, 2000;
December 1, 2001; March 1, 2004; January 1, 2006; January 1, 2008;_April 1,
2010.

General Authority: NDCC 28-32-02

Law Implemented: NDCC 26.1-02-03, 26.1-03-07, 26.1-03-11.1
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CHAPTER 45-03-19.1
PROPERTY AND CASUALTY ACTUARIAL OPINION

Section
45-03-19.1-01 Statement of Actuarial Opinion and _ Supporting

1. Statement of actuarial opinion. Every property and casualty

insuran ompany doing business in this stat nless otherwi
x b th m| ili ission nn mi
North D k: issioner inion n int
a nti 1t m f i inion". Thi ini hal
bg filed in gcgordancg with the appropriate national association of

uranc m IS _pr n a nn tem
instructions.

2. Actuarial opinion summary.

8. Every property and casualty insurance company domiciled in this
state that is required to submit a statement of actuarial opinion
shall annually submit to the North Dakota insurance commissioner
an _actuarial opinion summary, written by the company’s

ppgj ted actuary. This actuarial opinion summary shall be

ﬁled in accordance wuth the gggrogngte nagonal g§§00|gt!on of

b. Acompany licensed but not domiciled in this state shall provide the

ctuari inion summa on request

3. Actuarial report and workpapers.

2. An actuaria r rtand ndr n wrk ers as required b

r c I n u s t i all be
prepared to support each actuarial opgmgn.

b. Theinsurance company must provide a supporting actuarial report
or workpapers at the request of the commissioner.

History: Effective April 1, 2010.
General Authority: NDCC 26.1-03-11.1
Law Implemented: NDCC 26.1-03-11.1
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CHAPTER 45-03-20

45-03-20-01. Purpose and scope.

3:

po

The purpose of this chapter is to improve the North Dakota insurance
department’s surveillance of the financial condition of insurers by
requiring an.

4. An annual examination audit gf ﬁnancial statements rgpgm'ng
he financi osition _and th f rations of insurer
by mdependent certlﬁed publlc accountants ef—the—ﬁnaﬁeta}

epereﬁens—ef—insufers:;

b. mmunication of intern ntrol-rel m rsn inan

and

C. Management's report of internal control over financial reporting.

Every insurer, as defined in section 45-03-20-02, is subject to this
chapter, except a company, so defined, which is licensed only in
North Dakota. The commissioner may exempt an insurer, or type of
insurer, from the requirements of this chapter. Insurers having direct
premiums written in this state of less than one million dollars in any
calendar year and less than one thousand policyholders or certificate
holders of direetly direct written policies nationwide at the end of the
calendar year are exempt from this chapter for that year, unless the
commissioner makes a specific finding that compliance is necessary
for the commissioner to carry out statutory responsibilities, except that
insurers having assumed premiums pursuant to contracts or treaties of
reinsurance of one million dollars or more will not be so exempt.

Foreign or alien insurers filing the audited financial reperts report in
another state, pursuant to the other state’s requirement for filing of
audited financial reports which has been found by the commissioner
to be substantially similar to the requirements herein, are exempt from
this-chapter sections 45-03-20-03 through 45-03-20-12 if:

4-a. A copy of the audited financial report, repert—on—significant

deficiencies—in—internal—eontrels communication of internal
control-related matters noted in an audit, and the accountant’s
letter of qualifications which are filed with another state are
filed with the commissioner in accordance with the filing dates
specified in sections 45-03-20-03, 45-03-20-10, and 45-03-20-11,

respectively. Canadian insurers may submit accountants’ reports
filed with the office of th intendent of financial institution
Canada.
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2- b. A copy of any notification of adverse financial condition report filed

4.

2

with another state is filed with the commissioner within the time
specified in section 45-03-20-09.

Forei ment’ fintern

ntr r| r her r xmfrmfn

the report in this state provided th other state has substantially similar

reporting requirements and the report is filed with the commissioner of
h her within the tim ifi

This chapter may not prohibit, preclude, or in any way limit the
eemmissioner-of insurance commissioner from ordering or conducting
or performing examinations of insurers under the rules and regulations
of the North Dakota insurance department ef-insuranee and the
practices and procedures of the North Dakota insurance department
ef-insuranee.

History: Effective October 1, 1995; amended effective April 1, 1996; April 1, 2010.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 26.1-03-07, 26.1-03-11.1

45-03-20-02. Definitions. The terms and definitions in this section are

inten

1.

rovi finition idance as the terms ar within this chapter.

"Accountant" and or "independent certified public accountant" mean
means an independent certified public accountant or accounting firm in
good standing with the American institute of certified public accountants
and in all states in which they are licensed to practice. For Canadian and
British companies, it means a Canadian-chartered or British-chartered
accountant.

An "affiliate" of, or person "affiliated" with, a specific person, is a

person that directly, or indirectly through one or more intermediaries.
ntrols, or is contro r_is under common control with, th

person specified.

"Audit committee" m mmi r ivalent ished
the board of directors of an entity for the pur of overseeing th
accounting and financial reporting processes of an insurer or group of

insurers, and audits of financial statements of the insurer or group of
insurers. The augig ggmmittgg of any gnmy that controls a group of

insurers may be he audi mi for one or mor
of these controlled msurers solelv for the Durnoses of this chapter at
tion of th n n Ref r to sub ion f n

45-(

m
b the insurer, the insurer’ en ir rd of directors shall
gong;ntute the audit committee.

83



>

g

3 6.

N

4 8.

"Audited financial report" means and includes those items specified in
section 45-03-20-04.

"Group of insurers" means those licensed insurers included in the
r ing requirements of North Dak n h r26.1-1

or a set of insurers as identified by management, for the purpose of
assessing the effectiveness of internal control over financing reporting.

"Indemnification” means an agreement of indemnity or a release from
liability if the intent or effect is to shift or limit in any manner the potential
liability of a person or firm for failure to adhere to applicable auditing or
professional standards, whether or not resulting in part from knowing of
other misrepresentations made by the insurer or its representatives.

“Independent board member” has the same meaning as described in
ti f ion 45-03-20-12.1

“Insurer" means a licensed insurer as defined in North Dakota Century
Code chapter 26.1-02.

“Intern ntr ver financial reporting” mean r eff

by an entity’s board of directors, management, and other personnel
designed to provide reasonable assurance regarding the reliability of
the financial statements, that is those items specified in subsections 2
through 7 of tion 45-03-20-04 and inclu h iCi n

procedures that:

3. Pertain to the maintenance of records that, in reasonable detail,

accurately and fairly reflect the transactions and dispositions of
assets;

b. Provi r n surance th ran ion r r
as necessary to permit preparation of the financial statements,
i.e., those items specified in subsections 2 through 7 of section
45-03-20-04 and that receipts and expenditures ar ing mad

only in accordance with authorizations of management and

directors; and

C. Provide reasonable assurance regarding prevention or timely

detection of unauthorized acquisition, use, or disposition of assets
that d have a materi ffect on the financi emen

i.e., those items specified in subsections 2 through 7 of section
45-03-20-04.

"Section 404" means section 404 of the Sarbanes-Oxley Act of 2002
Pub. L. 107-204:; 11 . 745] and the Uni e riti n
xchange commission'’s r ndr ions prom hereunder.
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"Section 404 report" means management’s report on internal control

over financial reporting as defined by the United States securities
nd exchan mmissi nd the r ion report of th
in nden ified li ntan ri i ction 1.

"SOX-compliant entity" ns an entity that either is requir
compliant with, or voluntarily i mpliant with, all of the followin
provisions of the Sarbanes-Oxley Act of 2002 [Pub. L. 107-204;

11 745]:

a. The pr roval requirements of ion 201 ion 10A(i) of the
rities Exchange Act of 1934 [Pub. L. 73-291: 4 . 881));

b. The audit committee independence requiremen f section 301

(section 10A(m)(3) of the Securities Exchange Act of 1934 [Pub. L.
73-291; . 881]; an

2

The intern ntrol over financial r ing requirements of ion
404 (item f th i riti nd exchan
commission regulation S-K).

History: Effective October 1, 1995; amended effective January 1, 2008;_April 1,

2010

General Authority: NDCC 28-32-02
Law Implemented: NDCC 26.1-03-07, 26.1-03-11.1

45-03-20-03. Filing General requirements related to filing and

extensions for filing of annual audited financial reports and audit committee
appointment.

y

N

All insurers shall have an annual audit by an independent certified
public accountant and shall file an audited financial report with the
commissioner on or before June first for the year ended December
thirty-first immediately preceding. The commissioner may require an
insurer to file an audited financial report earlier than June first with
ninety days’ advance notice to the insurer.

Extensions of the June first fiing date may be granted by the
commissioner for thirty-day periods upon showing by the insurer and
its independent certified public accountant the reasons for requesting
an extension and determination by the commissioner of good cause for
an extension. The request for extension must be submitted in writing
not less than ten days prior to the due date in sufficient detail to permit
the commissioner to make an informed decision with respect to the
requested extension.

If an ension i rant in _accordan with th rovisions in
bsection 2 of ion 45-03-20-0 imilar nsion of thi a
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is gran he filing of man nt's report of i rol over
financial reporting.

Every insurer required to file an annual audited financial report pursuant

to _this ch r sh ian r f indivi nstitutin
it i mmi fined in tion 45-03-20-02. Th i
ommi f an entity that controls an insurer may be deeme

be the insurer’'s audit committee for purposes of this chapter at the
ction of th ntrollin rson.

History: Effective October 1, 1995, amended effective April 1, 2010.
General Authority: NDCC 28-32-02

Law Implemented: NDCC 26.1-03-07, 26.1-03-11.1

45-03-20-04. Contents of annual audited financial report. The annual
audited financial report must report the financial position of the insurer as of the end
of the most recent calendar year and the results of its operations, cashflows, and
changes in capital and surplus for the year then ended in conformity with statutory
accounting practices prescribed, or otherwise permitted, by the department of
insurance of the state of domicile.

The annual audited financial report must include the following:

1.

2,

Report of independent certified public accountant.

Balance sheet reporting admitted assets, liabilities, capital, and surplus.
Statement of operations.

Statement of cashflows.

Statement of changes in capital and surplus.

Notes to financial statements. These notes must be those required
by the appropriate national association of insurance commissioners
annual statement instructions and the national association of insurance
commissioners accounting practices and procedures manual. These
notes must aise include a reconciliation of differences, if any, between
the audited statutory financial statements and the annual statement
filed pursuant to North Dakota Century Code section 26.1-03-07 with a
written description of the nature of these differences.

The financial statements included in the audited financial report must
be prepared in a form and using language and groupings substantially
the same as the relevant sections of the annual statement of the
insurer filed with the commissioner, and the financial statement must
be comparative, presenting the amounts as of December thirty-first
of the current year and the amounts as of the immediately preceding
December thirty-first. However, in the first year in which an insurer is
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required to file an audited financial report, the comparative data may
be omitted.

History: Effective October 1, 1995; amended effective August 1, 2000;_April 1,

2010.

General Authority: NDCC 28-32-02
Law Implemented: NDCC 26.1-03-07, 26.1-03-11.1

45-03-20-05. Designation of independent certified public accountant.

i

N

o

Each insurer required by this chapter to file an annual audited financial
report within sixty days after becoming subject to the requirement, shall
register with the commissioner in writing the name and address of the
independent certified public accountant or accounting firm;—generaly
referred-to-in-this-chapter-as-the"aeecountant™; retained to conduct the
annual audit under this chapter. Insurers not retaining an independent
certified public accountant on October 1, 1995, shall register the name
and address of their retained independent certified public accountants
not less than six months before the date when the first audited financial
report is to be filed.

The insurer shall obtain a letter from the accountant and file a copy
with the commissioner stating that the accountant is aware of the
provisions of the insurance code and the rules and regulations of the
insurance department of the state of domicile that relate to accounting
and financial matters and affirming that the accountant will express
an opinion on the financial statements in terms of their conformity to
the statutory accounting practices prescribed or otherwise permitted
by that department, specifying the exceptions as the accountant may
believe appropriate.

If an accountant who was the accountant for the immediately preceding
filed audited financial report is dismissed or resigns, the insurer shall
within five business days notify the department commissioner of
this event. The insurer shall also furnish the commissioner with a
separate letter within ten business days of the above notification stating
whether in the twenty-four months preceding the event there were any
disagreements with the former accountant on any matter of accounting
principles or practices, financial statement disclosure, or auditing scope
or procedure; which disagreements, if not resolved to the satisfaction
of the former accountant, would have caused the accountant to make
reference to the subject matter of the disagreement in connection
with the accountant’s opinion. The disagreements required to be
reported in response to this section include both those resolved to
the former accountant's satisfaction and those not resolved to the
former accountant's satisfaction. Disagreements contemplated by
this section are those that occur at the decisionmaking level, that is
between personnel of the insurer responsible for presentation of its
financial statements and personnel of the accounting firm responsible
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for rendering its report. The insurer shall also in writing request the
former accountant to furnish a letter addressed to the insurer stating
whether the accountant agrees with the statements contained in the
insurer’s letter and, if not, stating the reasons for which the accountant
does not agree; and the insurer shall furnish the responsive letter from
the former accountant to the commissioner together with its own.

History: Effective October 1, 1995, amended effective April 1, 2010.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 26.1-03-07, 26.1-03-11.1

45-03-20-06. Qualifications of independent certified public accountant.

1.

4. a.

The commissioner shall not recognize any person or firm as a qualified
independent certified public accountant whieh if the person or firm:

a. Isnotin good standing with the American institute of certified public
accountants and in all states in which the accountant is licensed

to practice, or, for nadian or British company, that is not
chartered accountant; or

b. Has either directly or indirectly entered into an agreement of
indemnity or release from liability, collectively referred to as
indemnification, with respect to the audit of the insurer.

Except as otherwise provided in this chapter, the commissioner
shall recognize an independent certified public accountant must-be
recoghized as qualified as long as the independent certified public
accountant conforms to the standards of the independent certified
public accountant’s profession, as contained in the code of professional
ethics of the American institute of certified public accountants and rules
and regulations and code of ethics and rules of professional conduct of
the North Dakota board of accountancy, or similar code.

A qualified independent certified public accountant may enter into
an agreement with an insurer to have disputes relating to an audit
resolved by mediation or arbitration. However, in the event of a
delinquency proceeding commenced against the insurer under North
Dakota Century Code chapter 26.1-06.1, the mediation or arbitration
provisions shall operate at the option of the statutory successor.

- - e - - “""; ‘ii'
lead or coordinating audit partner having primary responsibility for
the audit may not act in that capacity for more than seven five
consecutive years. Feltowing-any-period-of-service-the The person
must be disqualified from acting in that or a similar capacity for the
same company or its insurance subsidiaries or affiliates for a period
of twe five consecutive years. An insurer may make application to
the commissioner for relief from the above rotation requirement on
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the basis of unusual circumstances. This application should be
made at least thirty days before the end of the calendar year. The

commissioner may consider the following factors in determining if
the relief should be granted:

& (1) Number of partners, expertise of the partners, or the number
of insurance clients in the currently registered firm;

b- (2) Premium volume of the insurer; or

€ (3) Number of jurisdictions in which the insurer transacts
business.

b. The insurer shall file, with its annua ment filing, th
for relief from subdivision a with the states that it is licensed in or

in n n ith the nation ssociation of insuran
commissioners. If the nondomestic state accepts electronic filing

with _the national association of insurance commissioners, the

insurer shall file the approval in an electronic format acceptable to

the nation ociation of insuran mmissioners.

The commissioner shall net neither recognize as a qualified
independent certified public accountant, nor accept any annual
audited financial report, prepared in whole or in part by, any natural
person who:

a. Has been convicted of fraud, bribery, a violation of the Racketeer
Influenced and Corrupt Organizations Act, 18 U.S.C. Sections
1961-1968, or any dishonest conduct or practices under federal or
state law;

b. Has been found to have violated the insurance laws of this state
with respect to any previous reports submitted under this chapter;
or

C. Has demonstrated a pattern or practice of failing to detect or
disclose material information in previous reports filed under the
provisions of this chapter.

The commissioner may hold a hearing to determine whether & an
independent certified public accountant is qualified and, considering
the evidence presented, may rule that the accountant is not qualified
for purposes of expressing an opinion on the financial statements
in the annual audited financial report made pursuant to this chapter
and require the insurer to replace the accountant with another whose
relationship with the insurer is qualified within the meaning of this
chapter.
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7. a.

ioner shall not recogniz

certified public accountant, nor accept an annual audited financial

r

non

B

B B

S

B B B

B B

repared in whole orin pa n ntant who provides

to an insurer, contemporaneously with the audit, the following

it servi

Bookkeeping or other servi relatin th ntin
records or financial statements of the insurer;

Financial information systems design and implementation;

Appraisal or valuation services, fairness opinions, or
contribution-in-kind reports;

A ria rien dvi rvi involving the
determination of amounts recorded in the financial
statements. The ountant m i i i
understanding the methods, assumptions, and inputs used
in th rmination of amounts recor in_the financi
tatement only ifiit is r n n hat th rvic
audit of the insurer’s financial statements. An accountant’s

may also i n actuari ini r certification on
an insurer’s reserves if the following conditions have been
met:

(a) Neither th ntant nor th ntant’
has performed any management functions or made
any management decisions;

(b) The insurer has competent personnel or engages a

hird- tu im he reserves for which
man ment takes r nsibility:

(¢) Th countant’ t he r n n
of the reserves after the insurer’'s management has
determined the amount of the reserves;

ntern i rcin Vi
Ma ment functions or human resources:

Broker or dealer, investment adviser, or investment banking
services;

rvices or ex rvi nr h it: or
An her i t th mmissioner determines
re ion, are impermissible.
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8.

©

&.

b. In general, the principl fin ndence with r
provided by the qualified independent certified public accountant

re lar r n thre ic principles, violations of which
would impair th ountant’s in ndence. T rinci ar
hat th ntan n f ion in the role of man men

cannot audit the accountant’s own work, and cannot serve in an
advocacy role for the insurer.

rers having direct written an

hundred million dollars in a ndar rmayr n exemption
from ivision a of sub ion 7. The insurer shall file with th
commissioner a written statement discussing the reasons why the
insurer sh exempt fr h rovisions. If th mmissioner
finds, upon review of thi ment, th mpliance with this chapte

would constitute a financial or organizational hardship upon the insurer,
an exemption may be granted.

A qualified independent certified public accountant who performs the
audit may engage in other nonaudit services, including tax

that are n ri in subdivision a of s ion 7 or th not
conflict with subdivision b of subsection 7. only if the activity is approved
in advan it committee, in rdance with ion 1

All itin rvices and nonaudit servi rovi n_insurer
the ified independent ifi ublic accountant of the insurer
shall b r roved by the audit committee. Th r rova
requirement is waived with respect to nonaudit services if the insurer is

X-compliant entity or a dir r indirect wh wh idi
of X- iant entity or:

2. Th regate amount of all such nonaudit servi rovi
insurer constitutes not more than five percent of the total amount of
f id by the insurer to i ified in nden ifi ubli
accountant during the fiscal year in which the nonaudit services are
provided;

b. The services were not recognized by the insurer at the time of the
engagement to be nonaudit services:; and

C. Th rvi re prom rought to the attention of the audi
mmi nd rov ior to the completion of the audi the
it committee or ne or more members of th dit commi

who are the members of the board of directors to whom authority to

grant such approvals has been delegated by the audit committee.

The it committe dele ne or mor signated member
f the audit commi he authority to grant the pre rovals requir
ion 10. The decisions of any member to whom thi hori
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i d shall resen he f it committee h of i
scheduled meetings.

12. a. The commlssroner shall not recognlze an_independent certlﬂe
ntan ified for ar insurer if a mem
of the board, president, chief exeggtgve officer, controller, chlef

financial officer, or chief accounting officer, or any person serving
in_an equivalent position for that insurer, was employed by the

in ndent ifi ic accountant an icipated in th
audit of that insurer during the one-year iod preceding th
date that the most current statutory opinion is due. This section
shall only a to partners and senior managers involved in the
audit. An insurer may mak

for relief from th ve requirement on the basis of un
circumstance

b. The insurer shall file, with its annual statement filing, the approval

for relief from subdivision a with the states that it is licensed in
or doin sin in and the nationa iation of insuran
ommissioners. If the nondomesti cepts electronic filin
with the national association of insurance commissioners, the
insurer shall file the roval in an electronic format acceptable to
the national association of insurance commissioners.

History: Effective October 1, 1995; amended effective January 1, 2008;_April 1,
2010.

General Authority: NDCC 28-32-02

Law Implemented: NDCC 26.1-03-07, 26.1-03-11.1

45-03-20-08. Scope of examination audit and report of independent
certified public accountant. Financial statements furnished under section
45-03-20-04 must be examlned by an t_e mdependent certrf ed public accountant.
i 5 E mine audit of the insurer’s
financial statements s_ajj_bg_c_o_dgc_ted in accordance wrth generally accepted
auditing standards A€ e Hblie—aeeot :
eonsider In W|hA rfe n ndar thmn
institute of certiﬁed public accountantsl consideration of internal control in a
financia ment audit, the independ ertified public accountant sh
thain an understanding of intema! control sufficient to plan the audit. To the extent
by A for those insurers requir fi management’s r
gf mtemal control over financial reporting pursuant to section 45-03-20 12.3, the
in nden ifi ic accountant sh n r h fined in
statements on auditing standards no. 102, defining professional egmrements in
ments on auditing standards or its r ment, the most recen vai
report in planning and performing the audit of the statutory financial statements.
Consideration shall be given to the procedures illustrated in the financial condition
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examiner's handbook promulgated by the national association of insurance
commissioners as the independent certified public accountant deems necessary.

History: Effective October 1, 1995; amended effective January 1, 2008;_April 1.

2010.

General Authority: NDCC 28-32-02
Law Implemented: NDCC 26.1-03-07, 26.1-03-11.1

45-03-20-09. Notification of adverse financial condition.

1

[

The insurer required to furnish the annual audited financial report
shall require the independent certified public accountant to report,
in writing, within five business days to the board of directors or its
audit committee any determination by the independent certified public
accountant that the insurer has materially misstated its financial
condition as reported to the commissioner as of the balance sheet
date currently under examination audit or that the insurer does not
meet the minimum capital and surplus requirement of the North Dakota
insurance statute as of that date. An insurer who has received a report
under this section shall forward a copy of the report to the commissioner
within five business days of receipt of the report and shall provide
the independent certified public accountant making the report with
evidence of the report being furnished to the commissioner. If the
independent certified public accountant fails to receive the evidence
within the required five-business-day period, the independent certified
public accountant shall furnish to the commissioner a copy of its report
within the next five business days.

An independent certified public accountant is not liable in any manner
to any person for any statement made in connection with this section
if the statement is made in good faith in compliance with this-section

subsection 1.

If the accountant, subsequent to the date of the audited financial
report filed under this chapter, becomes aware of facts that might
have affected the accountant’s report, the department commissioner
notes the obligation of the accountant to take action as prescribed
in volume 1, section AU 561 of the professional standards of the
American institute of certified public accountants.

History: Effective October 1, 1995; amended effective April 1. 2010.
General Authority: NDCC 28-32-02

Law Implemented: NDCC 26.1-03-07, 26.1-03-11.1

45-03-20-10.
Communication of internal control-related matters noted in an audit.

1.

In addition to the annual audited financial statements report,
each insurer shall furnish the commissioner with a written repert
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mmunication as ny unremedia material weakn in
its_internal controls over financial reporting noted during the audit.
Such communication shall be prepared by the accountant deseribing

deseribed-in-the-aceountantsrepert within sixty days after the filing of
the annual audited financial report, and shall contain a description of
any unremedi material weakn th rm material weakn

is defined by statements on auditing standards no. 60, communication
of internal control-related matters noted in an audit or its replacement,
as of December thirty-first immediately preceding, in the insurer’'s
internal control over financial reporting noted by the accountant during
the course of the accountant’s audit of the financial statements. If no
unremediated material weaknesses were noted. the communication
should so state.

The insurer is requir rovi ription of remedi ions taken
rpr 0 corr nremedi material weakn if th ion
ren ribed in th ntant’ mmunication.

History: Effective October 1, 1995; amended effective April 1, 2010.
General Authority: NDCC 28-32-02

Law Implemented: NDCC 26.1-03-07, 26.1-03-11.1

45-03-20-12. Definition, availability, and maintenance of independent
certified public accountant workpapers.

h 8

Workpapers are the records kept by the independent certified public
accountant of the procedures followed, the tests performed, the
information obtained, and the conclusions reached pertinent to the
independent certified public accountant's examination audit of the
financial statements of an insurer. Workpapers, accordingly, may
include audit planning documentation, work programs, analyses,
memoranda, letters of confirmation and representation, abstracts of
company documents, and schedules or commentaries prepared or
obtained by the independent certified public accountant in the course
of the accountant’s examination audit of the financial statements of an
insurer and which support the accountant’s opinion thereof.
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Every insurer required to file an audited financial report under this
chapter, shall require the accountant to make available for review
by insurance department examiners, all workpapers prepared in the
conduct of the accountant’s examinatier audit and any communications
related to the audit between the accountant and the insurer, at the
offices of the insurer, at the insurance department, or at any other
reasonable place designated by the commissioner. The insurer
shall require that the accountant retain the audit workpapers and
communications until the insurance department has filed a report on
examination covering the period of the audit but no longer than seven
years from the date of the audit report.

3. In the conduct of the aforementioned periodic review by the insurance
department examiners, it must be agreed that photocopies of pertinent
audit workpapers may be made and retained by the department.
Such reviews by the department examiners must be considered
investigations and all working papers and communications obtained
during the course of the investigations must be afforded the same
confidentiality as other examination workpapers generated by the
department.

History: Effective October 1, 1995; amended effective April 1, 2010.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 26.1-03-07, 26.1-03-11.1

45-03-20-12.1. Requirements for audit commi . _Thi ion shal
not apply to foreign or alien insurers licensed in this state or an insurer that
is a SOX-compliant entity or a direct or indirect wholly owned subsidiary of a

SOX-compliant entity.

1. The audit committee shall be directly r nsible for the a intmen
nsation, and oversight of the work of any accountant, includin

resolution of disagreements between management and the accountant
regarding financial reporting, for the purpose of preparing or issuing the

udited financial r r related work pursuan is chapter. Each
untant shall report dir he it commi
2. Each member of the audit commi hall be a member of the board
of directors of the insurer or a member of the board of directors of an
elected pursuant to subsection 5 of this section and subsection
of section 45-03-20-02.
3. In order to onsidered independent for purpos f this section, a

member of the audit committee may not, other than in the member’s
capacity as a member of the audit committee, the board of directors,
r any other rd commi n nsultin ViSO r other
mpensatory fee from the entity or n affilia rson of th
or any subsidiary thereof. However, if law requires board participation
otherwise nonindependent members, that law sh revail and such

95



>

5.

6.

members ma icipate in th it commi and ign
independent for audit committee purposes, unless they are an officer or
employee of the insurer or one of its affiliates.

If a member of the audi mmitte in ndent for
r ns outside the member’s r nabl ntrol, th rson, with
notice he r nsible enti h may remain an i
committee member of the responsible entity until the earlier of the
next ann meeting of the r nsib ntity or on r from th

occurrence of the event that caused the member to be no longer
ind ndent.

To exercise the election of the controlling person to designate the
audit committee for purposes of this chapter, the ultimate controlling
person shall provide written notice to the commissioners of the affected
insurers. Notification shall be made timely prior to the issuance of
the statutory audit report and include a description of the basis for
the election. The election can be changed through notice to the

mmissioner the insurer, which shall inclu iption of th

is for the change. Th ion shall remain in effect for per i
until rescinded.

a. The audit committee shall require the accountant that performs

for an insurer any audit required by this chapter to timely report

to the audit committee in accordance with the requirements of
statements on auditing standards no. 61 mmunication with

audit committees, or its replacement, including:

(1) All significant accounting policies and material permitted
practices;

(2) All material alternative treatments of financial inform
within _statutory accounting principles that have been
di S with managemen ffici f the insurer
ramifications of the use of the alternative disclosures and

treatments, and the treatment preferred by the accountant;
and

(3) Other material written mmunication n_th
a ntant and the management of the insurer, such n
management letter or schedule of unadjusted differences.

b. Ifaninsureris a member of an insurance holding company system,

the reports required by subdivision a may be provided to the audit
mmi n_an aggr is for insurers in the holdin
mpany system, provided that an ntial differences amon

insurers in the system are identified to the audit committee.
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e b r ion of independent audit commi mem hall meet or
exceed the following criteria:
Prior Calendar Year Direct Written and Assumed Premiums
$0-$300.000.000 Over $300.000.000- Over $500.000.000
$500.000.000
No_minimum Majori % or mor Supermajority of
requirements. See of members shall be members (75%
also notes A and B. independent. See also shall be independent.
notes A and B. See also note A.

Note A: The comm issioner hgs authority afforded by state law to require

he enti enact improvemen he in nden f th

audit gomm|ttgg membership if the insurer is in a risk-based capital
action level event, meets one or more of the standards of an insurer

deemed to be in hazardous financial condition, or otherwise exhibits

ities of a tr insurer.
Note B: All insurers with less than $500,000.000 in prior year direct
written an med premiums_are encour: ructure their

audit committees with at least a supermajority of independent audit

committee members.

Note C: Prior calendar year direct written and assumed premiums shall

be the combined total of direct premiums and assumed premiums from

nonaffiliates for the reporting entities.

An _insurer wi irect written and assumed premium ludin
premiums reinsured with the federal crop insurance corporation and
federal flood program, less than five hundred million dollars may
mak ication to the commissioner for a waiver from thi ion

uiremen d upon hardship. The insurer shall file, with its annual
statement filing, the approval for relief from this section with the states
that it is licensed in or doing business in and the national association of
insuran mmissioners. If the nondomesti epts tronic
filing with the nationa iation of insuran mmissioners, th
insurer shall file the approval in an electronic format acceptable to the
national association of insurance commissioners.

History: Effective April 1, 2010.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 26.1-03-07, 26.1-03-11.1

of required rgports and documents.

1

No director or officer of an insurer shall, directly or indirectly:
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4. Make or cause to be made a materially false or misleading

statement to an accountant in connection with an it, review.
or communication required under this ¢ r,or

b. Omit to state, or cause another person to omit to state, any
material fact neces in order to mak ements made. in li
of the circumstances under which the statements were made, not
mi din n ntant in connection with an it, review,

or communication required under this chapter.

No officer or director of an insurer, or any other person acting under th
irection thereof, sh ir r_indir ke any action r

manipulate, mislead. or fraudulently influence any accountant engaged
in th rforman f an it pursuan his chapter if tha rson
knew or should have known that th ion, if successfu uld resu

in rendering the insurer’s financial statements materially misleading.

For purposes of subsection 2, actions that if successful, could result
in_rendering the insurer’s financial statements materially misleading

include actions taken at any time with respect to the professional
n men ri rce, manipul misl r_fraudulen

influence an accountant:

4. Toissue orreissue areport on aninsurer’s financial statements that
is n rranted in the circumstance to material violation
of accounting princi rescrib he commissioner
generally accepted auditing standards. or other professional or

regulatory standards;

N rform it, review, or other pro res requir

nerally a uditin ndards or other professional
standar

i

C. Not to withdraw an issued report; or

d. Notto communicate matters to an insurer’s audit committee.

History: Effective April 1, 2010.
General Authority: NDCC 28-32-02

Law Implemented: NDCC 26.1-03-07, 26.1-03-11.1

45-03-20-1 Management’s re f internal ¢ r fi
reporting.
1. Every insurer required to file an ited financia rsuan

this chapter that has annual direct written and assumed premiums,
excluding premiums reinsured with the federal crop insurance

rporation and federal fl rogram, of five hundred million dollar
or_ more shall prepare a report of the insurer’s or group of insurers’
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internal control over financial reportin h terms are defin
section 45-03-20-02. The report shall be filed with the commissioner

along with th mmunication of internal control-r matters n
in an i ribed under ion 45-03-20-10. Management'’s r
of intern ntrol over financial reporting shall f December

thirty-first immediately preceding.

Notwithstanding the premium threshold in subsection 1. the

commissioner_may require an insurer to file management’s report

of internal control over financial reporting if the insurer is in any
risk-based capital level event, or meets any one or more of the

standards of an insurer deemed to be in hazardous financial condition
as defined in chapter 45-03-13.

An insurer or a gr f insurers that is:

2. Directly subjec ection 404

b. Partof a holdin mpan tem who rent is dire
to section 404;

C. Notdirectly subject to section 404 but is a SOX-compliant entity: or

A member of a holding company system whose parent is not
irec i ion 404 is a SOX-compli nti

may file its or its parent's section 404 report and an addendum in
satisfaction of thi ion's requirement provi that those intern
controls of the insurer or gro f insurers havin material impa
on the preparation of the insurer’s or group of insurers’ audited

financi ments were inclu in th e of th
ion 404 report. T ndum sh itive statement
management that there are no materi rocesses with r
the preparation of the insurer’s or group of insurers’ audited statutory
financial statements (those items included in ions 2 through 7
f section 45-03-20-04) ex from th ion 404 re . If ther

are_internal controls of the insurer or group of insurers that have a

material impact on the preparation of the insurer’s or group of insurers’

i stat financi ments and th internal controls wer
not included in the e of th ion 404 report, the insurer or grou
of insurers may either file a report under this section, or the section 404
report and a report under this section for those internal controls that
have a material impact on the preparation of the insurer’'s or group
of insurers’ audited statutory financial statements not covered by the
section 404 report.

Management's report of internal control over financial reporting shall
include:
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A statement that management is responsible for establishing and

maintainin internal control over financi rting;

b. Astatementthat management has established internal control over
financial r nd an n h fm ment’
know ief_after diligentinqui whether its intern
control over ﬁnancnal reporting |s effectlve to provide reasonable

ra rding the reli f fnan | | em in
rdance with statuto n in in

C. A statement that briefly describes the approach or processes
by which management evaluated the effectiveness of its interna

contro| over financial reporting;

A statement that briefly describes the scope of work that is included
and whether any intern ntrols were ex ;

>

e. Di re of any unremediat material weaknesses in th
interna_[ control over financial reporting identified by management
f December thirty-first immediately precedin n men
sn rmi n hat the internal control over financi
ing is effectiv rovide reasonable rance regardin
the reliability of financial statements in accordance with statutory
a nting principles if there is one or more unremediated m i
weaknes in its internal control over financial r ing;

f. A emen rding the inherent limitations of intern ntr

systems; and

g. Signatures of the chief executive officer and the chief financial
fficer or ivalen ition it

Management sh ment _and mak vaila n_financi
ndition examination th Si on which i ions required in
subsection 4 are made. Management may base its assertions, in part,

upon its review, monitoring, and testing of internal controls undertaken
in the normal course of its activities.

a. Man ment_shall _hav
internal control framework used, and the nature and extent of
documentation, in order to make its assertion in a cost-effective

manner_an uch, may incl m f or refer:
isti ntation.
b. M ment’ ort on intern ntrol over financial r in
ired ion_ 1 nd any documentation provided
in hereof ring th rs f financi ndition
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examination, shall be kept confidential by the insurance
department.

History: Effective April 1. 2010.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 26.1-03-07, 26.1-03-11.1

45-03-20-13. Exemptions and effective dates.

9

N

jw

Upon written application of any insurer, the commissioner may grant an
exemption from compliance with any and all provisions of this chapter if
the commissioner finds, upon review of the application, that compliance
with this chapter would constitute a financial or organizational hardship
upon the insurer. An exemption may be granted at any time and from
time to time for a specified period or periods. Within ten days from
a denial of an insurer's written request for an exemption from this
chapter, the insurer may request in writing a hearing on its application
for an exemption. Sueh The hearing must be held in accordance with
the rules and regulations of the North Dakota department-of insurance
department pertaining to administrative hearing procedures.

Domestic insurers retaining a certified public accountant on October 1,
1995, who qualify as independent shall comply with this chapter for the
year ending December 31, 1996, and each year thereafter unless the
commissioner permits otherwise.

Domestic insurers not retaining a certified public accountant on
October 1, 1995, who qualify as independent may meet the following
schedule for compliance unless the commissioner permits otherwise:

4 a. As of December 31, 1996, file with the commissioner- an audited

financial ]
& R find I ifed-publ .
b-  Audited-batanee-sheet

€ Netesto-audited-balance-sheet

2- b. Forthe year ending December 31, 1996, and each year thereafter,

b

5,

the insurers shall file with the commissioner all reports and
communications required by this chapter.

Foreign insurers shall comply with this chapter for the year ending
December 31, 1996, and each year thereafter, unless the commissioner
permits otherwise.

The requirements of subsection 4 of section 45-03-20-06 shall be in

ffect for au f th ar innin n 1 10, and thereafter.
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N

An insurer or gro f insurers that is not required to have in nden
audit committee members or only a majority of independent audit
mmi members, as t upermaijori he to

written an um remium_i w the thresh n

becomes subject to one of the independence requirements due

to changes in premium shall have one year following the year the

threshold is exceeded. but not earlier than January 1, 2010, to
mply with the in ndence requirements. Likewi n insurer th

m i ne of the i ndence requiremen r

of a business combination shall have one calendar year following the
ate of isition or combination mply with the in nden

requirements.

The requiremen f ion 45-03-20-01 ion f section
45-03-20-03, subsections 7 through 12 of section 45-03-20-06.
and sections 45-03-20-0 nd 45-03-20-1 except for section
45-03-20-12.1 covered wmmmmmmmm
riod ending December 31, 201 h year ther r. Aninsurer
or group of i insurers that |s not reqmred to file a report because the total
written premium thresh and su nt om
ie he r |n irements shall hav rs followin
th r the thresh is_ex n rlier than December
31, 2010, to file a report. Likewise, an insurer acquired in a business

combination shall have two calendar years gllg_vymg the date of
acquisition or combination to comply with the r ing requiremen

History: Effective October 1, 1995, amended effective April 1, 2010.
General Authority: NDCC 28-32-02

Law Implemented: NDCC 26.1-03-07, 26.1-03-11.1

45-03-20-14. Canadian and British companies.

5

2

In the case of Canadian and British insurers, the annual audited financial

re h fin he ann ment of ine n
he form fi h_companies with their supervision hori
ited by an in ndent charter countant.

For_such insurers, the letter required in_subsection 2 of section
45-03-20-05 shall state that the accountant is aware of the requirements

relating to the annual audited financial report filed with the commissioner
rsuan i 45-03-20-0 nd sh ffirm that th ini

expressed is in conformity with those requirements.

History: Effective April 1, 2010.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 26.1-03-07, 26.1-03-11.1
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CHAPTER 45-03-23

45-03-23-01. Definitions. As used in this chapter, unless the context
requires otherwise, the term:

1.

"Agent" means a national bank, state bank, er trust company, or
broker-dealer which maintains an account in its name in a clearing
corporation or which is a member of the federal reserve system and
through which a custodian participates in a clearing corporation ef
the-federal-reserve-book-entry-system:, including the treasury/reserve
automated debt entry securities system (TRADES) or treasury direct
systems except that with respect to securities issued by institutions
organized or existing under the laws of any foreign country or securities
used to meet the deposit requirements pursuant to the laws of a foreign
country as a condition of doing business therein, "agent" may include a
corporation which is organized or existing under the laws of any foreign
country and which is legally qualified under sueh those laws to accept
custody of securities.

"Clearing corporation" means a corporation as defined in subsection 1
of North Dakota Century Code section 41-08-02 which is organized
for the purpose of effecting transactions in securities by computerized
book-entry; except that with respect to securities issued by institutions
organized or existing under the laws of any foreign country or securities
used to meet the deposit requirements pursuant to the laws of a
foreign country as a condition of doing business therein, "clearing
corporation" may include a corporation whieh that is organized or
existing under the laws of any foreign country and which is legally
qualified under sueh those laws to effect transactions in securities
by computerized book-entry. Clearing corporation also includes
‘treasury/reserve automated debt entry securities system” and
“treasury direct” book-entry securities systems established under

"Custodian" means &:

4. A national bank, state bank or trust companywhfeh—hasxhat mgs;

at all times aggregs g

iess—than—eﬁe—mﬂheﬁ—deﬂafs dunnq Wthh it acgs as a custggla
under this ch r n han ade capitaliz
termin h ndar ad by Uni t nkin

regulators and which is regulated by either state banking laws
or is a member of the federal reserve system and which is
legally qualified to accept custody of securities in accordance
with the standards set forth below; except that with respect
to securities issued by institutions organized or existing under
the laws of any foreign country, or securities used to meet the
deposit requirements pursuant to the laws of a foreign country
as a condition of doing business therein, "custodian" may include
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a bank; or trust company;—er-simitar—institution—which—has—at-alt

rganized under th ws of a coun ther th n th i
a hat is r h h n vernm

an_agency of that country that must be at all times during wh|c

dian_pursuan h r ben han
e italiz d in h ndar d

by international banking authorities and which is legally qualified

to accept custody of securities; or

b. A broker-de aler that sh_al_ be registered with and subject to
ri nofhscr xchan cmmsonmlnn
membership in t riti 'nv or protection ration, an
has a tangible net ngth equal to or greater than Mo hundred fifty
million dollars.

g i riti mean rities h h dian
its agent or in a ceann corporation, including the treasu /reserve
utom t securiti m or treasu m

5. "Securities" means certificated securities and uncertificated securities
as defined in subdivisions d and r of subsection 1 of North Dakota
Century Code section 41-08-02.

6. "Securities certificate" means a certificate as defined in subdivision p of
subsection 1 of North Dakota Century Code section 41-08-02,
7. '"Tangible net worth" means shareh rs’ equi intangi SS
orted in the broker-d r's most recent annual or transition report
nder ion 13 or 1 f the Securities Exchange Act of 1934
form 10-K) filed with the securities and exchange commission.
8. '"Treasury/reserve automated debt entry securities system" ("TRADES")
“tr irect’” _mean_th k- nt uriti m
lish nder 31 U. 1 12 U. 1 an

5 US.C. pt. 301. The operatlon of TRADES and treasurv direct
systems are subject to 31 C.F.R. pt. 357, et seq.

History: Effective March 1, 2004; amended effective April 1, 2010.
General Authority: NDCC 28-32-02

Law Implemented: NDCC 26.1-05-35
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45-03-23-02. Custody of agreement - Requirements.

i

An insurance company may provide, by written agreement with a
custodlan for the custody of |ts securltles wuth | custodlan—whfeh

terhefem—as—eustedfed—seeemﬂesﬂ ___Qj_qumgma_t_a__t_e_s_u_@gl
of the ag ggmgnt may be held by the custodian or its agent or in a

learing corporation.

2. Any-steh The agreement must be in writing and must be authorized

by the resolution of the board of directors of the insurance company
or of an authorized committee thereof of the board. The terms of the
agreement must comply with the following:

a. Certified—seeurities Securities certificates held by the custodian
must be held either separate from the securities of the custodian
and of all of its other customers erin-a-fungible-butk-of-seeurities
as-part-of-a-filing-of securities-by-issue-arrangement.

b. Securities held in—a—fungible—bulk indirectly by the custodian
and securities in a clearing corporation er-in-the-federat-reserve

book-entry-system must be separately identified on the custodian’s
official records as being owned by the insurance company. Said¢
The records must identify which eustedied securities are held by
the custodian or by its agent and which securities are in a clearing

corporation er-in-the—federal-reserve-book-entry—system. If the
securities are in a clearing corporation er-in-the—federat-reserve

book-entry-system;—said, the records must also identify where the
securities are and, if in a clearing corporation, the name of the
clearing corporation and, if through an agent, the name of the
agent.

C.  All custodied securities that are registered must be registered in the
name of the company or in the name of a nominee of the company
or in the name of the custodian or its nominee or, if in a clearing
corporation, in the name of the clearing corporation or its nominee.

d. Custodied securities shall be held subject to the instructions of the
insurance company and shall be withdrawable upon the demand
of the insurance company, except that custodied securities used to
meet the deposit requirements set forth in North Dakota Century
Code section 26.1-05-23 must, to the extent required by that
section, be under the control of the insurance commissioner and
must not be withdrawn by the insurance company without the
commissioner’s approval.

105



The custodian shall be required to send or cause to be sent to
the insurance company a confirmation of all transfers of custodied
securities to or from the account of the insurance company.
In addition, the custodian shall be required to furnish no less
than monthly the insurance company with reports of holdings of
custodied securities at such times and containing stdeh information
as may be reasonably requested by the insurance company.
The custodian’s trust committee’s annual reports of its review of

the insurer's trust accounts shall also be provided to the insurer.
R nd verifications m transmi in ronic or r

form.

During the course of the custodian’s regular business hours,
any officer or employee of the insurance company, any
independent accountant selected by the insurance company,
and any representative of an appropriate regulatory body shall
be entitled to examine, on the premises of the custodian, the
custodian’s records relating to custodied securities, but only upon
furnishing the custodian with written instructions to that effect from

an appropriate officer of the insurance company.

The custodian and its agents shall be required to send to the
insurance company:

(1) All reports which they receive from a clearing corporation
on their respective
systems of internal accounting control; and

(2) Anyreports prepared by outside auditors on the custodians or
its agent’s internal accounting control of custodied securities
that the insurance company may reasonably request.

The custodian shall maintain records sufficient to determine
and verify information relating to custodied securities that may
be reported in the insurance company’s annual statement and
supporting schedules and information required in any audit of the
financial statements of the insurance company.

The custodian shall provide, upon written request from an
appropriate officer of the insurance company, the appropriate
affidavits, substantially in the form attached-hereto described in
the appendices to this chapter, with respect to custodied securities.

A nation nk nk, or tr mpany sh ure an
maintain insuran r ion in an adequate amount coverin
the bank’s or trust company’s duties and activities as custodian
for the insurer’ in the cu reeme
hat pr ion is in compliance with the requiremen f th

custodian’s banking regulator. A broker-dealer shall secure and
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0.

maintain _insurance protection for each insurance company's
custodied securities in excess of that provided by the securities

investor pr ion_corporation in an amoun a or gr r
han the market va of each r ive insurance company’
custodied urities. The commissioner m rmine whether

the type of insurance is appropriate and the amount of coverage is

adequate.

The custodian shall be obligated to indemnify the insurance
company for any loss of custodied securities, except that the

odian shall no igated to the nt that the loss
was caused by other than the negligence or dishonesty of the

custodian.

The custodian shall be obligated to indemnify the insurance
company for any loss of custodied securities occasioned by the
negligence or dishonesty of the custodian’s officers or employees,
or burglary, robbery, holdup, theft, or mysterious disappearance,
including loss by damage or destruction.

In the event that there is a loss of custodied securities for which the
custodian shall be obligated to indemnify the insurance company,
the custodian shall promptly replace the securities or the their value
thereof and the value of any loss of rights or privileges resulting
from seid the loss of securities.

The agreement may provide that the custodian will not be liable
for any failure to take any action required to be taken under
the agreement in the event and to the extent that the taking of
such action is prevented or delayed by war (whether declared
or not and including existing wars), revolution, insurrection, riot,
civil commotion, act of God, accident, fire, explosion, stoppage of
labor, strikes or other differences with employees, laws, reguiations
rules, orders, or other acts of any governmental authority, or any
other cause whatever beyond its reasonable control.

In the event that the custodian gains entry in a clearing corporation
or-in—the—federal-reserve—book-entry—system through an agent,
there shall be an agreement between the custodian and the agent
under which the agent shall be subject to the same liability for
loss of custodied securities as the custodian; provided, however,
that if the agent shall be subject to regulation under the laws of a
jurisdiction which is different from the jurisdiction the laws of which
regulate the custodian, the insurance commissioner of the state
of domicile of the insurance company may accept a standard of
liability applicable to the agent which is different from the standard
of liability applicable to the custodian.
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f- B. The custodian shall provide written notification to the insurer’s

domiciliary commissioner if the custodial agreement with the
insurer has been terminated or if one hundred percent of the
account assets in any one custody account have been withdrawn.
This notification shall be remitted to the insurance commissioner
within three business days of the receipt by the custodian of the
insurer’s written notice of termination or within three business days
of the withdrawal of one hundred percent of the account assets.

History: Effective March 1, 2004; amended effective April 1, 2010.
General Authority: NDCC 28-32-02

Law Implemented: NDCC 26.1-05-35

45-03-23-03. Deposit with affiliates - Requirements.

L

Nothing prevents an insurance company from depositing securities
with another insurance company with which the depositing insurance
company is affiliated, provided that the securities are deposited
pursuant to a written agreement authorized by the board of directors
of the depositing insurance company or an authorized committee
thereof of the board and that the receiving insurance company is
organized under the laws of one of the states of the United States or
of the District of Columbia. If the respective states of domicile of the
depositing and receiving insurance companies are not the same, the
depositing insurance company shall have given notice of such deposit
to the insurance commissioner in the state of its domicile and the
commissioner shall not have objected therete to it within thirty days of
the receipt of said the notice.

The terms of sueh-an the agreement must comply with the following:

a. The insurance company receiving the deposit shall maintain
records adequate to identify and verify the securities belonging to
the depositing insurance company.

b. The receiving insurance company shall allow representatives of
any appropriate regulatory body to examine records relating to
securities held subject to the agreement.

C. The depositing insurance company may authorize the receiving
insurance company:

(1) To hold the securities of the depositing insurance company
in bulk, in certificates issued in the name of the receiving
insurance company or its nominee, and to commingle them
with securities owned by other affiliates of the receiving
insurance company; and
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(2) To provide for such securities to be held by a custodian,
including the custodian of securities of the receiving
insurance company or in a clearing corporation or—the

History: Effective March 1, 2004; amended effective April 1, 2010.
General Authority: NDCC 28-32-02

Law Implemented: NDCC 26.1-05-35
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APPENDIX |

FORM A
CUSTODIAN AFFIDAVIT

(For use by a custodian where securities entrusted to its care have not been
redeposited elsewhere)

STATE OF )
) SS.
COUNTY OF )

, being duly sworn deposes and says that he or she is
of , a banking corporation organized under and
pursuant to the laws of the with the principal place of business at

(hereinafter-called-the-"bank™ "corporation"):

That his or her duties involve supervision of activities of the bank corporation as
custodian and records relating therete to the corporation;

That the bank corporation is custodian for certain securities
of having a place of business at
(hereinafter—called—the “insurance company")
pursuant to an agreement between the bank corporation and the insurance
company;

That the schedule attached herete is a true and complete statement of securities
(other than those caused to be deposited with The Depository Trust Company
or like entity or a Federal Reserve Bank under the Federal-Reserve-book-entry
procedure TRADES or Treasury Direct systems) which were in the custody of
the bank corporation for the account of the insurance company as of the close of
business on ; that, unless otherwise indicated on the
schedule the next maturing and all subsequent coupons were then either attached
to coupon bonds or in the process of collection; and that, unless otherwise shown
on the schedule, all such securities were in bearer form or in registered form in
the name of the insurance company or its nominee, or of the corporation or its
nominee, or were in the process of being registered in such form;

That the bank corporation as custodian has the responsibility for the safekeeping
of sueh the securities as that responsibility is specifically set forth in the agreement
between the bank corporation as custodian and the insurance company; and

That, to the best of his or her knowledge and belief, unless otherwise shown on the

'schedule, said the securities were the property of said the insurance company and
were free of all liens, claims, or encumbrances whatsoever.
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Subscribed and sworn to before me this
day of , 20

(L.S.)

Vice President (or other
authorized officer)
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APPENDIX II

FORM B
CUSTODIAN AFFIDAVIT

(For use in instances where a custodian bank corporation maintains securities on
deposit with The Depository Trust Company or like entity)

STATE OF )
) ss.
COUNTY OF )

, being duly sworn deposes and says that he or she is
of , a banking corporation organized under and
pursuant to the laws of the with the principal place of business at

(hereinafter-called-the-"bank" "corporation”):

That his or_her duties involve supervision of activities of the bank corporation as
custodian and records relating thereto;

That the bank corporation is custodian for certain  securities
of having a place of business at
(hereinafter—ecalled—the “insurance company")
pursuant to an agreement between the bank corporation and the insurance
company;

That the bank corporation has caused certain of sueh the securities to be
deposited with and that the schedule attached hereto is
a true and complete statement of the securities of the insurance company
of which the bank custodian was custodian as of the close of business on
, and which were so deposited on such date;

That the bank corporation as custodian has the responsibility for the safekeeping
of sueh the securities both in the possession of the bank corporation or deposited
with as is specifically set forth in the agreement
between the bank corporation as custodian and the insurance company; and

That, to the best of his or her knowledge and belief, unless otherwise shown on the
schedule, said the securities were the property of said the insurance company and
were free of all liens, claims, or encumbrances whatsoever.
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Subscribed and sworn to before me this
day of , 20

(LS.

Vice President (or other
authorized officer)
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APPENDIX Il

FORM C
CUSTODIAN AFFIDAVIT

(For use where ownership is evidenced by book-entry at a Federal Reserve Bank)

STATE OF )
) SS.
COUNTY OF )

, being duly sworn deposes and says that he or she is
of , a banking corporation organized under and

pursuant to the laws of the with the principal place of business at

(hereinafter-called-the"bank” "corporation"):

That his or her duties involve supervision of activities of the bank corporation as
custodian and records relating therete to the corporation;

That the bank corporation is custodian for certain securities of
"insuran m "y with a place of
business at thereinafter—called—the—insurance
eempany“} pursuant to an agreement between the bank corporation and the
insurance company,

That it has caused certain securities to be credited to its book-entry account with
the Federal Reserve Bank of under the Federal
Reserve-book-entry-procedure TRADES or Tr Direct ms; and that the
schedule attached herete is a true and complete statement of the securities of the
insurance company of which the bank corporation was custodian as of the close

of business on which were in a "General" book-entry
account maintained in the name of the bank corporation on the books and records
of the Federal Reserve Bank of at such date;

That the bank corporation has the responsibility for the safekeeping of sueh the
securities both in the possession of the bank corporation or in said the general
book-entry account as is specifically set forth in the agreement between the bank
corporation as custodian and the insurance company; and

That, to the best of his or her knowledge and belief, unless otherwise shown on the

schedule, said the securities were the property of said the insurance company and
were free of all liens, claims, or encumbrances whatsoever.
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Subscribed and sworn to before me this
day of , 20

(L.S.)

Vice President (or other
authorized officer)
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CHAPTER 45-04-04

45-04-04-03. Insurance policy requirements. The commissioner will not
approve any variable life insurance form filed pursuant to this chapter unless it
conforms to the requirements of this section.

1

Filing of variable life insurance policies. All variable life insurance
policies, and all riders, endorsements, applications, and other
documents which are to be attached to and made part of the policy and
which relate to the variable nature of the policy, must be filed with the
commissioner and approved by the commissioner prior to delivery or
issuance for delivery in this state.

a.

The procedures and requirements for filing and approval are, to the
extent appropriate and not inconsistent with this chapter, the same
as those otherwise applicable to other life insurance policies.

The commissioner may approve variable life insurance policies and
related forms with provisions the commissioner deems to be not
less favorable to the policyholder and the beneficiary than those
required by this chapter.

Mandatory policy benefit and design requirements. Variable life
insurance policies delivered or issued for delivery in this state must
comply with the following minimum requirements:

a.

Mortality and expense risks must be borne by the insurer. The
mortality and expense charges must be subject to the maximums
stated in the contract.

For scheduled premium policies, a minimum death benefit must be
provided in an amount at least equal to the initial face amount of the
policy so long as premiums are duly paid {,subject to the provisions
of subdivision b of subsection 3}.

The policy must reflect the investment experience of one or more
separate accounts established and maintained by the insurer. The
insurer must demonstrate that the variable life insurance policy is
actuarially sound.

Each variable life insurance policy must be credited with the full
amount of the net investment return applied to the benefit base.

Any changes in variable death benefits of each variable life
insurance policy must be determined at least annually.

The cash value of each variable life insurance policy must be
determined at least monthly. The method of computation of cash
values and other nonforfeiture benefits, as described either in the
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policy or in a statement filed with the commissioner of the state
in which the policy is delivered, or issued for delivery, must be in
accordance with actuarial procedures that recognize the variable
nature of the policy. The method of computation must be such
that, if the net investment return credited to the policy at all times
from the date of issue should be equal to the assumed investment
rate with premiums and benefits determined accordingly under
the terms of the policy, then the resulting cash values and other
nonforfeiture benefits must be at least equal to the minimum
values required by North Dakota Century Code chapter 26.1-33
for a general account policy with such premiums and benefits.
The assumed investment rate may not exceed the maximum
interest rate permitted under North Dakota Century Code chapter
26.1-33. If the policy does not contain an assumed investment
rate this demonstration must be based on the maximum interest
rate permitted under North Dakota Century Code chapter 26.1-33.
The method of computation may disregard incidental minimum
guarantees as to the dollar amounts payable. Incidental minimum
guarantees include, for example, but are not to be limited to, a
guarantee that the amount payable at death or maturity is at least
equal to the amount that otherwise would have been payable if the
net investment return credited to the policy at all times from the
date of issue had been equal to the assumed investment rate.

9. The computation of values required for each variable life insurance
policy may be based upon such reasonable and necessary
approximations as are acceptable to the commissioner.

3. Mandatory policy provisions. Every variable life insurance policy filed
for approval in this state must contain at least the following:

a. The cover page or pages corresponding to the cover pages of each
such policy shall contain:

(1) A prominent statement in either contrasting color or in
boldface type that the amount or duration of death benefit
may be variable or fixed under specified conditions.

(2) A prominent statement in either contrasting color or in
boldface type that cash values may increase or decrease
in accordance with the experience of the separate account
subject to any specified minimum guarantees.

(3) A statement describing any minimum death benefit required
pursuant to subdivision b of subsection 2.

(4) The method, or a reference to the policy provision which
describes the method, for determining the amount of
insurance payable at death.
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(5)

(6)

b. (1)

(2)

To the extent permitted by state law, a captioned provision
that the policyholder may return the variable life insurance
policy within ten days of receipt of the policy by the
policyholder, and receive a refund equal to the sum of
(a) the difference between the premiums paid including any
policy fees or other charges and the amounts allocated to any
separate accounts under the policy and (b) the value of the
amounts allocated to any separate accounts under the policy,
on the date the returned policy is received by the insurer
or its agent. Until such time as state law authorizes the
return of payments as calculated in the preceding sentence,
the amount of the refund must be the total of all premium
payments for such policy.

Such other items as are currently required for fixed benefit
life insurance policies and which are not inconsistent with this
chapter.

For scheduled premium policies, a provision for a grace
period of not less than thirty-one days from the premium
due date which must provide that where the premium is
paid within the grace period, policy values will be the same,
except for the deduction of any overdue premium, as if the
premium were paid on or before the due date.

For flexible premium policies, a provision for a grace period
beginning on the policy processing day when the total
charges authorized by the policy that are necessary to keep
the policy in force until the next policy processing day exceed
the amounts available under the policy to pay such charges
in accordance with the terms of the policy. Such grace
period must end on a date not less than sixty-one days after
the mailing date of the report to policyholders required by
subsection 3 of section 45-04-04-08.

The death benefit payable during the grace period will equal
the death benefit in effect immediately prior to such period
less any overdue charges. If the policy processing days occur
monthly, the insurer may require the payment of not more
than three times the charges which were due on the policy
processing day on which the amounts available under the
policy were insufficient to pay all charges authorized by the
policy that are necessary to keep such policy in force until the
next policy processing day.

For scheduled premium policies, a provision that the policy will be
reinstated at any time within two years from the date of default upon
the written application of the insured and evidence of insurability,
including good health, satisfactory to the insurer, unless the cash
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surrender value has been paid or the period of extended insurance
has expired, upon the payment of any outstanding indebtedness
arising subsequent to the end of the grace period following the
date of default together with accrued interest thereon to the date
of reinstatement and payment of an amount not exceeding that
permitted by North Dakota law.

A full description of the benefit base and of the method of
calculation and application of any factors used to adjust variable
benefits under the policy.

A provision designating the separate account to be used and
stating that:

(1) The assets of the separate account will be available to cover
the liabilities of the general account of the insurer only to the
extent that the assets of the separate account exceed the
liabilities of the separate account arising under the variable
life insurance policies supported by the separate account.

(2) The assets of such separate account will be valued at least
as often as any policy benefits vary but at least monthly.

A provision specifying what documents constitute the entire
insurance contract under state law.

A designation of the officers who are empowered to make an
agreement or representation on behalf of the insurer and an
indication that statements by the insured, or on the insured’s
behalf, are considered as representations and not warranties.

An identification of the owner of the insurance contract.

A provision setting forth conditions or requirements as to the
designation, or change of designation, of a beneficiary and
a provision for disbursement of benefits in the absence of a
beneficiary designation.

A statement of any conditions or requirements concerning the
assignment of the policy.

A description of any adjustments in the policy values to be made in
the event of misstatement of age or sex of the insured.

A provision that the policy is incontestable by the insurer after it
has been in force for two years during the lifetime of the insured;
provided, however, that any increase in the amount of the policy’s
death benefits subsequent to the policy issue date, which increase
occurred upon a new application or request of the owner and
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was subject to satisfactory proof of the insured’s insurability, is
incontestable after any such increase has been in force, during
the lifetime of the insured, for two years from the date of issue of
such increase.

A provision stating that the investment policy of the separate
account will not be changed without the approval of the insurance
commissioner of the state of domicile of the insurer, and that the
approval process is on file with the commissioner of this state.

A provision that payment of variable death benefits in excess of
any minimum death benefits, cash values, policy loans, or partial
withdrawals {, except when used to pay premiums), or partial
surrenders may be deferred:

(1) For up to six months from the date of request, if such
payments are based on policy values which do not depend
on the investment performance of the separate account; or

(2) Otherwise, for any period during which the New York stock
exchange is closed for trading {,. except for normal holiday
closing} or when the securities and exchange commission
has determined that a state of emergency exists which may
make such payment impractical.

If settlement options are provided, at least one such option must
be provided on a fixed basis only.

A description of the basis for computing the cash value and the
surrender value under the policy.

Premiums or charges for incidental insurance benefits must be
stated separately.

Any other policy provision required by this chapter.

Such other items as are currently required for fixed benefit life
insurance policies and are not inconsistent with this chapter.

A provision for nonforfeiture insurance benefits. The insurer may
establish a reasonable minimum cash value below which any
nonforfeiture insurance options will not be available.

Policy loan provision. Every variable life insurance policy, other than
term insurance policies and pure endowment policies, delivered or
issued for delivery in this state must contain provisions which are not
less favorable to the policyholder than the following:
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a.

A provision for policy loans after the policy has been in force for
—— three full years which provides the following:

(1)

(2)

@)

)

(6)

(8)

()

At least seventy-five percent of the policy’s cash surrender
value may be borrowed.

The amount borrowed must bear interest at a rate not to
exceed that permitted by chapter 45-04-03.

Any indebtedness must be deducted from the proceeds
payable on death.

Any indebtedness must be deducted from the cash surrender
value upon surrender or in determining any nonforfeiture
benefit.

For scheduled premium policies, whenever the indebtedness
exceeds the cash surrender value, the insurer shall give
notice of any intent to cancel the policy if the excess
indebtedness is not repaid within thirty-one days after the
date of mailing of such notice. For flexible premium policies,
whenever the total charges authorized by the policy that
are necessary to keep the policy in force until the next
following processing day exceed the amounts available
under the policy to pay such charges, a report must be sent
to the policyholder containing the information specified by
subsection 3 of section 45-04-04-08.

The policy may provide that if, at any time, so long as
premiums are duly paid, the variable death benefit is less
than it would have been if no loan or withdrawal had ever
been made, the policyholder may increase such variable
death benefit up to what it would have been if there had been
no loan or withdrawal by paying an amount not exceeding
one hundred percent of the corresponding increase in cash
value and by furnishing such evidence of insurability as the
insurer may request.

The policy may specify a reasonable minimum amount which
may be borrowed at any time but such minimum may not
apply to any automatic premium loan provision.

No policy loan provision is required if the policy is under
extended insurance nonforfeiture option.

The policy loan provisions may be constructed so that
variable life insurance policyholders who have not exercised
such provisions are not disadvantaged by the exercise
thereof.
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(10) Amounts paid to the policyholders upon the exercise of any
policy loan provision must be withdrawn from the separate
account and must be returned to the separate account upon
repayment except that a stock insurer may provide the
amounts for policy loans from the general account.

Other policy provisions. The following provision may in substance be
included in a variable life insurance policy or related form delivered or
issued for delivery in this state:

a.

An exclusion for suicide within one year of the issue date of the
policy; provided, however, that to the extent of the increased death
benefits only, the policy may provide an exclusion for suicide within
one year of any increase in death benefits which results from an
application of the owner subsequent to the policy issue date.

Incidental insurance benefits may be offered on a fixed or variable
basis.

Policies issued on a participating basis must offer to pay dividend
amounts in cash. In addition, such policies may offer the following
dividend options:

(1) The amount of the dividend may be credited against premium
payments.

(2) The amount of the dividend may be applied to provide
amounts of additional fixed or variable benefit life insurance.

(3) The amount of the dividend may be deposited in the general
account at a specified minimum rate of interest.

(4) The amount of the dividend may be applied to provide paid-up
amounts of fixed benefit ene-year one-year term insurance.

(5) The amount of the dividend may be deposited as a variable
deposit in a separate account.

A provision allowing the policyholder to elect in writing in the
application for the policy or thereafter an automatic premium loan
on a basis not less favorable than that required of policy loans
under subsection 4, except that a restriction that no more than two
consecutive premiums can be paid under this provision may be
imposed.

A provision allowing the policyholder to make partial withdrawals.
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f. Any other policy provision approved by the commissioner.

History: Effective June 1, 1984; amended effective April 1, 2010.
General Authority: NDCC 26.1-33-17, 26.1-34-11

Law Implemented: NDCC 26.1-33, 26.1-34

45-04-04-05. Separate accounts. The following requirements apply to the
establishment and administration of variable life insurance separate accounts by
any domestic insurer.

1. Establishment and administration of separate accounts. Any
domestic insurer issuing variable life insurance shall establish one
or more separate accounts pursuant to North Dakota Century Code
sections 26.1-33-13 and 26.1-34-11.

a. If no law or other regulation provides for the custody of separate
account assets and if such insurer is not the custodian of such
separate account assets, all contracts for custody of such assets
must be in writing and the commissioner may review and approve
of both the terms of any such contract and the proposed custodian
prior to the transfer of custody.

b. The insurer may not without the prior written approval of the
commissioner employ in any material connection with the handling
of separate account assets any person who:

(1) Within the last ten years has been convicted of any felony or
misdemeanor arising out of such person’s conduct involving
embezzlement, fraudulent, conversion, or misappropriation
of funds or securities or involving violation of 18 U.S.C. 1341,
1342, or 1343,

(2) Within the last ten years has been found by any state
regulatory authority to have violated or has acknowledged
violation of any provision of any state insurance law involving
fraud, deceit, or knowing misrepresentation; or

(3) Within the last ten years has been found by federal or state
regulatory authorities to have violated or has acknowledged
violation of any provision of federal or state securities laws
involving fraud, deceit, or knowing misrepresentation.

C. All persons with access to the cash, securities, or other assets
of the separate account must be under bond in the amount of

not less than $——— a value indexed to the fidelity bonding
recommendations stated in the financial condition examiners

handbook published by the national association of insurance
mmissioners ition, regardin rsonn handlin

general account assets.
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d.

The assets of such separate accounts must be valued at least as
often as variable benefits are determined but in any event at least
monthly.

2. Amounts in the separate account. The insurer shall maintain in each
separate account assets with a value at least equal to the greater of the
valuation reserves for the variable portion of the variable life insurance
policies or the benefit base for such policies.

3. Investments by the separate account.

a.

No sale, exchange, or other transfer of assets may be made by an
insurer or any of its affiliates between any of its separate accounts
or between any other investment account and one or more of its
separate accounts unless:

(1) In case of a transfer into a separate account, the transfer
is made solely to establish the account or to support the
operation of the policies with respect to the separate account
to which the transfer is made; and

(2) The transfer, whether into or from a separate account,
is made by a transfer of cash; but other assets may be
transferred if approved by the commissioner in advance.

The separate account must have sufficient net investment income
and readily marketable assets to meet anticipated withdrawals
under policies funded by the account.

4. Limitations on ownership.

a.

A separate account may not purchase or otherwise acquire
the securities of any issuer, other than securities issued or
guaranteed as to principal and interest by the United States, if
immediately after such purchase or acquisition the value of such
investment, together with prior investments of such account in
such security valued as required by these regulations, would
exceed ten percent of the value of the assets of the separate
account. The commissioner may waive this limitation in writing if
the commissioner believes waiver will not render the operation of
the separate account hazardous to the public or the policyholders
in this state.

No separate account may purchase or otherwise acquire the voting
securities of an issuer if as a result of such acquisition the insurer
and its separate accounts, in the aggregate, will own more than ten
percent of the total issued and outstanding voting securities of the
issuer. The commissioner may waive this limitation in writing if the
commissioner believes waiver will not render the operation of the
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separate account hazardous to the public or the policyholders in
this state or jeopardize the independent operation of the issuer of
such securities.

C. The percentage limitation specified in subdivision a may not be
construed to preclude the investment of the assets of separate
accounts in shares of investment companies registered pursuant
to the Investment Company Act of 1940 or other pools of
investment assets if the investments and investment policies of
such investment companies or assets pools comply substantially
with subsection 3 and the other applicable portions of this chapter.

Valuation of separate account assets. Investments of the separate
account must be valued at their market value on the date of valuation,
or at amortized cost if it approximates market value.

Separate account investment policy. The investment policy of
a separate account operated by a domestic insurer filed under
subdivision ¢ of subsection 2 of section 45-04-04-02 may not be
changed without first filing the change with the commissioner.

a. Any change filed pursuant to this subsection is effective sixty
days after the date it was filed with the commissioner, unless the
commissioner notifies the insurer before the end of such sixty-day
period of approval of the proposed change. At any time the
commissioner may, after notice and public hearing, disapprove
any change that has become effective pursuant to this subsection.

b. The commissioner may disapprove the change if the commissioner
determines that the change would be detrimental to the interests of
the policyholders participating in such separate account.

Charges against separate account. The insurer must disclose in
writing, prior to or contemporaneously with delivery of the policy, all
charges that may be made against the separate account, including;but
notlimited-to; the following:

a. Taxes or reserves for taxes attributable to investment gains and
income of the separate account.

b. Actual cost of reasonable brokerage fees and similar direct

acquisition and sale costs incurred in the purchase or sale of
separate account assets.

C. Actuarially determined costs of insurance (tabular costs) and the
release of separate account liabilities.
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10.

d. Charges for administrative expenses and investment management
expenses, including internal costs attributable to the investment
management of assets of the separate account.

€. Acharge, at a rate specified in the policy, for mortality and expense
guarantees.

f. Any amounts in excess of those required to be held in the separate
accounts.

gd. Charges for incidental insurance benefits.

Standards of conduct. Every insurer seeking approval to enter into
the variable life insurance business in this state shall adopt by formal
action of its board of directors a written statement specifying the
standards of conduct of the insurer, its officers, directors, employees,
and affiliates with respect to the purchase or sale of investments of
separate accounts. The standards of conduct must be binding on the
insurer and those to whom it refers. A code or codes of ethics meeting
the requirements of section 17j under the Investment Company Act
of 1940 and applicable rules and regulations thereunder satisfies the
provisions of this subsection.

Conflicts of interest. Rules under any provision of the insurance
laws of this state or any rule applicable to the officers and directors of
insurance companies with respect to conflicts of interest also apply to
members of any separate account’s committee or other similar body.

Investment advisory services to a separate account. Aninsurer may
not enter into a contract under which any person undertakes, for a fee,
to regularly furnish investment advice to the insurer with respect to its
separate accounts maintained for variable life insurance policies unless
the investment advisory contract is in writing and provides that it may be
terminated by the insurer without penalty to the insurer or the separate
account upon no more than sixty days’ written notice to the investment
adviser and unless:

a. The person providing such advice is registered as an investment
adviser under the Investment Advisers Act of 1940;

b. The person providing such advice is an investment manager
under the Employee Retirement Income Security Act of 1974 with
respect to the assets of each employee benefit plan allocated to
the separate account; or

C. The insurer has filed with the commissioner and continues to file
annually the following information and statements concerning the
proposed adviser:
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(1)

(2)

(©)

The name and form of organization, state of organization, and
its principal place of business;

The names and addresses of its partners, officers, directors,
and persons performing similar functions or, if such an
investment adviser be an individual, of such individual,

A written standard of conduct complying in substance with
the requirements of subsection 8 which has been adopted
by the investment adviser and is applicable to the investment
adviser, its officers, directors, and affiliates;

A statement provided by the proposed adviser as to whether
the adviser or any person associated therewith:

(a) Has been convicted within ten years of any felony,
or misdemeanor arising out of such person’s conduct
as an employee, salesman, officer or director of
an insurance company, a banker, an insurance
agent, a securities broker, or an investment adviser
involving embezzlement, fraudulent conversion, or
misappropriation of funds or securities, or involving the
violation of 18 U.S.C. 1341, 1342, or 1343,

(b) Has been permanently or temporarily enjoined by
order, judgment, or decree of any court of competent
jurisdiction from acting as an investment adviser,
underwriter, broker, or dealer, or as an affiliated person
or as an employee of any investment company, bank, or
insurance company, or from engaging or in continuing
any conduct or practice in connection with any such
activity;

(c) Has been found by federal or state regulatory
authorities to have willfully violated or have
acknowledged willful violation of any provision of
federal or state securities laws or state insurance laws
or of any rule or regulation under any such laws; or

(d) Has been censured, denied an investment adviser
registration, had a registration as an investment adviser
revoked or suspended, or been barred or suspended
from being associated with an investment adviser by
order of federal or state regulatory authorities.

The commissioner may, after notice and opportunity for hearing, by
order require such investment advisory contract to be terminated if
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he the commissioner deems continued operation thereunder to be
hazardous to the public or the insurer’s policyholders.

History: Effective June 1, 1984; amended effective April 1, 2010.
General Authority: NDCC 26.1-33-17, 26.1-34-11

Law Implemented: NDCC 26.1-33, 26.1-34
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CHAPTER 45-04-13
VIATICAL SETTLEMENT ADVERTISING

[Repealed effective April 1, 2010]
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CHAPTER 45-05-05

45-05-05-06. Risk retention group representatives and purchasing
group representatives.

1.

License requirement. No person, resident or nonresident in this
state, may act as or hold out in this state to be a risk retention
group representative for a risk retention group, or a purchasing group
representative for a purchasing group which solicits members for
the purpose of selling liability insurance coverage, purchases liability
insurance coverage for group members located within this state or
otherwise does business in this state unless then licensed as such
under these rules.

Any person, resident or nonresident in this state, acting as or holding out
in this state to be a risk retention group representative or a purchasing
group representative must either:

& Held hold a current North Dakota insurance producer license as
agent-or-broker, in the lines of insurance represented, and must
be appointed by the risk retention group or purchasing group
represented in North Dakota:-or.

Any person acting as a risk retention group representative or

purchasing group representative in—compliance—with—subdivision—a—or
b-of-subseetion—2 shall otherwise be subject to and comply with the

provisions of North Dakota Century Code chapter 26.1-46 as they
pertain to agents-and-brokers insurance producers.

Exceptions to license requirement. Risk retention group representative
and purchasing group representative for the purpose of licensing does
not include:

a. Any officer, director, owner, partner, trustee, or full-time salaried
employee of a risk retention group or purchasing group; and

b. Any telemarketing or mass mailing organization or any radio or
television station or network or, newspaper or magazine publisher
or distributor which makes statements or carries advertisements
for a risk retention group or purchasing group to the extent only
general, nonrisk specific information is given concerning the
Federal Liability Risk Retention Act, North Dakota Century Code
chapter 26.1-46, and the risk retention group or purchasing group
and no application for insurance is received, no underwriting
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information is taken, and no insurance rate or premium is quoted
or collected.

5. Licensing of partnership or corporation.

a. A partnership or corporation may be licensed as a risk retention
group representative or purchasing group representative. Each
general partner and each other individual authorized to act for the
partnership and each individual authorized to act for the corporation
must be named in the license or registered with the commissioner
and shall qualify as through an individual licensee; and

b. The licensee shall promptly notify the commissioner of any
changes among its members, directors, officers, and other
individuals designated in or registered as to the license.

History: Effective October 1, 1989; amended effective April 1, 2010.
General Authority: NDCC 26.1-46-13, 28-32-02

Law Implemented: NDCC 26.1-46

45-05-05-08. Insurance purchase. Any purchasing group duly authorized
to do business in the state of North Dakota may purchase insurance only from the
following sources:

1. Arrisk retention group authorized to do business in this state.
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2. An admitted insurance carrier.

3. An authorized surplus lines carrier listed on the commissioner’s white
list, only if the purchase is effected through a licensed surplus lines
broker producer who has been appointed by the purchasing group.

History: Effective October 1, 1989; amended effective April 1, 2010.
General Authority: NDCC 26.1-46-13, 28-32-02
Law Implemented: NDCC 26.1-46

45-05-05-12. Severability. If any section of this chapter or the application
thereof to any person or circumstance is for any reason held to be invalid, the
remainder of this chapter and the application of such section to other persons and
circumstances shall not be affected thereby.

History: Effective October 1, 1989; amended effective January 1, 2008.

General Authority: NDCC 26.1-46-13, 28-32-02
Law Implemented: NDCC 26.1-46
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STATE OF NORTH DAKOTA
INSURANCE DEPARTMENT
APPLICATION FOR REGISTRATION AS A PURCHASING GROUP

We, the undersigned President (or Chief Executive Officer) and Secretary,
on behalf of , make
(Name of Purchasing Group)

application for registration in North Dakota as a Purchasing Group ("Group")
and do hereby affirm that:

1. The Group is domiciled in the State of :
2. The Group’s principal place of business (street and mailing address) is:

3. The Group is composed of members whose business or activities are
similar or related with respect to the liability to which members are
exposed by virtue of any related, similar, or common business,
trade, product, services, premises or operations (Give general
description of business or activities engaged in by Group members):

4. The Group has as one of its purposes the purchase of liability insurance
on a group basis.

5. The Group purchases such liability insurance only for its group
members and only to cover their similar or related liability exposure, as
described in item (3) above.

6. The Group intends to purchase the following lines and classifications of
liability insurance:

7. The Group intends to purchase the liability insurance described in
item (6) above from the following insurance company or companies
(Give full name of company and state of domicile):

8. The name and address of the breker-er-agent insurance producer
licensed by the insurance commissioner through whom purchases in

North Dakota will be effected are as follows:

9. The Group has designated the insurance commissioner of North
Dakota to be its agent solely for the purpose of receiving service of
legal documents.

10. The Group’s federal identification number is:
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We do hereby swear and affirm that the aforementioned statements and
information are true and correct.

President or Chief Executive

Officer
Secretary
Sworn to before me this
day of , 20__,
Notary Public
State of

My Commission Expires:
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STATE OF NORTH DAKOTA
INSURANCE DEPARTMENT
APPLICATION FOR REGISTRATION AS
A RISK RETENTION GROUP
(FOREIGN)

We, the undersigned President (or Chief Executive Officer) and Secretary,
on behalf of

located at

(Name must include the phrase "Risk Retention Group")

make application for registration in North Dakota as a Risk Retention Group
("Group") and do hereby affirm that:

1.

The primary activity of this Group consists of assuming and spreading
all, or any portion, of the liability exposure of its Group members.

The Group is organized for the primary purpose of conducting the
activity described under (1) above.

The Group is chartered and licensed as a liability insurance company
under the laws of the State of , and is
authorized to engage in the business of insurance under the laws of its
chartering state.

The Group does not exclude any person from its membership in
the Group solely to provide for members of the Group a competitive
advantage over such a person.

Ownership of the Group consists of one or the other of the following
(check one):

the owners of the Group are only persons who comprise
the membership of the Group and who are provided insurance by the
Group;

the sole owner of the Group is

(Give name and address of organization)

an organization whose members only comprise the membership of
the Group, and whose owners are only persons who comprise the
membership of the Group and who are provided insurance by the
Group.
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10.

1.

12.

The Group is composed of members who are engaged in the following
described business or activities, which are similar or related with respect
to the liability to which such members are exposed by virtue of related,
similar, or common business, trade, produce, services, premises or
operations (Give general description of business or activities engaged
in by Group members):

The activities of the Group do not include the provision of insurance
other than:

a. liability insurance for assuming and spreading all or any portion of
the similar or related liability exposure of its group members; and

b. reinsurance with respect to the similar or related liability exposure
of another risk retention group (or a member of such other risk
retention group) engaged in businesses or activities which qualify
such other risk retention group (or member) under item (6) above
for membership in this Group.

The Group will comply with the unfair claim settlement practices laws of
North Dakota.

The Group will pay, on a nondiscriminatory basis, applicable premium
and other taxes which are levied on admitted insurers under the laws of
North Dakota.

The Group will participate, on a nondiscriminatory basis, in any
mechanism established or authorized under the laws of North Dakota
for the equitable apportionment among insurers of liability insurance
losses and expenses incurred on policies written through such
mechanism.

The Group has designated the Insurance Commissioner of North
Dakota to be its agent solely for the purpose of receiving service of
legal documents or process.

The Group will submit to examination by the Insurance Commissioner
to determine the Group’s financial condition, if:

a. the Insurance Commissioner of the Group’s chartering state has
not begun or has refused to initiate an examination of the Group;
and
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13.

14.

18.

16.

17.

18.

b. any such examination by the Insurance Commissioner is
coordinated so as to avoid unjustified duplication and unjustified
repetition.

The Group will comply with a lawful order issued in a delinquency
proceeding commenced by the Insurance Commissioner upon a finding
of financial impairment, or in a voluntary dissolution proceeding.

The Group will comply with the laws of North Dakota concerning
deceptive, false or fraudulent acts or practices, including any injunctions
regarding such conduct obtained from a court of competent jurisdiction.

The Group will comply with an injunction issued by a court of competent
jurisdiction upon petition by the Insurance Commissioner alleging that
the Group is in hazardous financial condition or is financially impaired.

The Group will provide the following notice, in 10-point type, in any
insurance policy issued by the Group:

"NOTICE

This policy is issued by your risk retention group. Your risk
retention group may not be subject to all of the insurance laws
and regulations of your state. State insurance insolvency
guaranty funds are not available for your risk retention group."

The Group has submitted to the Insurance Commissioner, as part of this
application and before it has offered any insurance in North Dakota,
a copy of the plan of operation or feasibility study which it has filed
with the Insurance Commissioner of its chartering state. The plan or
study submitted herewith discloses the name of the state in which the
Group is chartered, as well as the Group’s principal place of business,
and such plan or study further includes the coverages, deductibles,
coverage limits, rates, and rating classification systems for each line
of insurance the Group intends to offer. The Group will promptly submit
to the Insurance Commissioner any revisions of such plan or study to
reflect any changes therein including, but without limitation, additional
lines of liability insurance which the Group intends to offer, and any
change in the designation of the Group’s chartering state.

The Group has submitted to the Insurance Commissioner, as part
of this application, a copy of the Group’s annual financial statement
submitted to the state in which it is chartered as an insurance company.
The annual financial statement has been certified by an independent
public accountant and contains a statement of opinion on loss and
loss adjustment expense reserves made by a member of the American
Academy of Actuaries or a qualified loss reserve specialist. Hereafter,
the Group will submit its annual financial statement to the Insurance
Commissioner by March 1 of each year.
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19. The Group will not solicit or sell insurance to any person in North Dakota
who is not eligible for membership in the Group.

20. The Group will not solicit or sell insurance in North Dakota, or otherwise
operate in this state, if the Group is financially impaired or is in a
hazardous financial condition.

21. The name and address of the broker{s)—er—agent{s) insurance
producer(s) licensed by the Insurance Commissioner through whom
purchases in North Dakota will be effected are as follows:

22. The Group's federal identification number is

We do hereby swear and affirm that the aforementioned statements and
information are true and correct.

President or Chief Executive Officer

Secretary
Sworn to before me this day of

,20__

Notary Public, State of:
My Commission Expires:
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EXHIBIT A

STATE OF NORTH DAKOTA
DEPARTMENT OF INSURANCE

REGISTRATION OF APPOINTMENT OF AGENT FOR SERVICE OF PROCES

KNOW ALL MEN BY THESE PRESENTS:

The (name of group) , a [risk retention] [purchasing] group authorized
to transact liability insurance under the Federal Liability Risk Retention Act of
1986 and Chapter 26.1-46 of the North Dakota Century Code, domiciled in the

State of and whose principal place of business is located at
(address)_ (city) (state) ____ (zipcode) _____ does

hereby constitute, designate and appoint the Insurance Commissioner of the State
of North Dakota, and the commissioner’s successors in office, as its true and lawful
agent to receive legal documents and service of process issued against said [risk
retention] [purchasing] group in the State of North Dakota. This appointment shall
be irrevocable, shall be binding upon the group, and its successors in interest, as
to the assets and liabilities of the group and shall remain in full force and effect for
so long as there is in force any contract or certificate insuring any member [of the
risk retention group] [of the purchasing group] in the State of North Dakota or any
obligation of the group arising out of its transactions in the State of North Dakota.

The [risk retention] [purchasing] group hereby designates the following
person as the person to whom legal documents and process against it served
shall be forwarded by the Insurance Commissioner:

(name) . (title)
(company or group name) (street address)
(city) ; (state) (zip code)

IN WITNESS WHEREOF, the said [risk retention] [purchasing] group has
caused this appointment to be duly executed this day of e .

(name of group)

BY:
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[President, Chief
Executive Officer,
Secretary, Partner,
Trustee, or title of the
officer or party who
(SEAL) under the organization
of the group has
authority to bind the

group with that person's
sighature]
State of )
) ss
County of )
The foregoing instrument was acknowledged and executed before me this
day of ,20__.
NOTARY PUBLIC
(SEAL) My Commission Expires:
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CHAPTER 45-06-09
45-06-09-03. Definitions.

1. "Business plan" means the plan of operation of the health insurance
purchasing cooperative.

2. "Commissioner" means the eommissioner-of insurance commissioner.

3. "Group" means a collection of small employers subject to the
requirements of North Dakota Century Code chapter 26.1-36.3 who
elect to join together to form a group health insurance purchasing
cooperative. It does not include an industrywide trade association
meeting the exemption requirements outlined in subsection 15 of North
Dakota Century Code section 26.1-36.3-07 or any other insurance
purchasing group arrangements in existence prior to August 1, 1994.

4. "Health insurance purchasing cooperative"” means a group of small
employers who join together to purchase health insurance.

History: Effective August 1, 1994; amended effective April 1, 2010.
General Authority: NDCC 26.1-01-07.4

Law Implemented: NDCC 26.1-01-07.4

45-06-09-07. Insurance risk. A—heakhﬁnwmnee—ptwehasmg—eeepefaﬂve
may—bear—ne—rnsaranee—ﬂsk—aﬁd—may—ne’e—se#-msafe— Repealed effective April 1,
History:

Effective-August-1-1994-
General Authority: NDEGG-26-14-01-074
Law Implemented: NBDEC26-1-01-074
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CHAPTER 45-12-01

45-12-01-01. Definitions. As used in this article:

5

10.

"Alteration" means a structural modification of or a departure from an
original or existing construction.

"Apartments" means all multiple dwellings, including condominiums.
"Approved" means approved by the commissioner.

"A.S.M.E. code" means the boiler and pressure vessel construction
code of the American society of mechanical engineers of which
sections |, I, IV, V, VIII (divisions 1 and 3), IX, and X, 2007 edition
and section VIII, (division 2), 2004 edition, are hereby adopted by the
commissioner and incorporated by reference as a part of this article. A
copy of the American society of mechanical engineers code is on file
at the office of the boiler inspection program. The American society
of mechanical engineers code may be obtained from the American
society of mechanical engineers headquarters at 3 park avenue, New
York, New York 10016-5990.

"Boiler" means a closed vessel in which water is heated, steam is
generated, steam is superheated, or any combination thereof, under
pressure or vacuum for use externally to itself by the direct application
of heat from the combustion of fuels or from electricity or nuclear
energy. The term boiler includes fired units for heating or vaporizing
liquids other than water when these units are separate from processing
systems and are complete within themselves, as provided under North
Dakota Century Code section 26.1-22.1-01.

"Certificate inspection" means an inspection, the report of which is used
by the chief boiler inspector to decide whether a certificate may be
issued under North Dakota Century Code section 26.1-22.1-10.

"Certificate of competency" means a certificate issued by a jurisdiction
indicating that a person has passed an examination prescribed by the
national board of boiler and pressure vessel inspectors.

"Chief inspector" means the chief boiler inspector appointed by the
commissioner to serve in the capacity as stated by law.

"Commissioner" means the insurance commissioner of North Dakota.
"Condemned boiler" means a boiler that has been inspected and
declared unsafe or disqualified by legal requirements by an inspector

qualified to take such action who has applied a stamping or marking
designating its rejection.
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1.

y A

13.

14.

18.

16.

1.

18.

19.

20.

21.

"Deputy inspector" means a boiler inspector or inspectors employed by
the commissioner to assist the chief inspector in making inspections of
boilers.

"Existing installations" includes any boiler constructed, installed, or
placed in operation before July 1, 1973.

"External inspection" means an inspection made when a boiler is in
operation.

"Fusion welding" means a process of welding metals in a molten or
molten and vaporous state, without the application of mechanical
pressure or blows. Such welding may be accomplished by the
oxyacetylene or oxyhydrogen flame or by the electric arc. Thermic
welding is also classed as fusion.

"High pressure, high temperature water boiler" means a water boiler
operating at pressures exceeding one hundred sixty pounds per
square inch gauge [1103.17 kilopascals] or temperatures exceeding
two hundred fifty degrees Fahrenheit [121.16 degrees Celsius]. For
practical purposes it must be deemed the same as a power boiler.

"Hot water supply boiler" means a fired boiler used exclusively to
supply hot water for purposes other than space heating and includes
all service-type and domestic-type water heaters not otherwise exempt
by North Dakota Century Code section 26.1-22.1-06.

“"Inspector" means the chief boiler inspector or any deputy inspector or
special inspector.

"Internal inspection” means an inspection made when a boiler is shut
down and handholes and manholes are opened for inspection of the
interior.

"Low pressure and heating boiler" means a boiler operated at pressures
not exceeding fifteen pounds per square inch gauge [103 kilopascals]
for steam or at pressures not exceeding one hundred sixty pounds
per square inch gauge [1103.17 kilopascals] and temperatures not
exceeding two hundred fifty degrees Fahrenheit [121.1 degrees
Celsius] for water.

"Major repair" means a repair upon which the strength of a boiler would
depend. Major repairs are those that are not of a routine nature as
described in the national board inspection code.

"Miniature boiler" means any boiler that does not exceed any of the
following limits:

a. Sixteen-inch [40.64-centimeter] inside diameter of shell.
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22.

23.

24,

25.

26.

27.

28.

b. Twenty square feet [1.86 square meter] heating surface.

C. Five cubic feet [.142 cubic meter] gross volume, exclusive of casing
and insulation.

d. One hundred pounds per square inch gauge [689.48 kilopascals]
maximum allowable working pressure.

"National board" means the national board of boiler and pressure
vessel inspectors, 1055 crupper avenue, Columbus, Ohio 43229,
whose membership is composed of the chief inspectors of government
jurisdictions who are charged with the enforcement of the provisions of
the American society of mechanical engineers code.

"National board inspection code" means the manual for boiler and
pressure vessel inspectors supplied by the national board. The
national board inspection code, 2064 2007 edition, is hereby adopted
by the commissioner and incorporated by reference as a part of this
article. Copies of this code may be obtained from the national board at
1055 crupper avenue, Columbus, Ohio 43229.

"New boiler installations" includes all boilers constructed, installed, or
placed in operation after July 1, 1973.

"Nonstandard boiler" means a boiler that does not bear the state stamp,
the national board stamping, the American society of mechanical
engineers stamp, or the stamp of any state or political subdivision
which has adopted a standard of construction equivalent to that
required by this article.

"Owner or user" means any person, firm, corporation, state, or political
subdivision owning or operating any boiler which is not specifically
exempt under North Dakota Century Code section 26.1-22.1-06 within
North Dakota.

"Power boiler" means a closed vessel in which steam or other vapor
(to be used externally to itself) is generated at a pressure of more than
fifteen pounds per square inch gauge [103 kilopascals] by the direct
application of heat.

"Reciprocal commission" means a commission issued by the
commissioner to persons who have passed a written examination
prescribed by the national board and who hold a national board
commission issued by the national board, or to persons who have
passed the written examination prescribed by the national board and
are employed by an accredited national board owner/user inspection
organization.
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29,

30.

31.

32.

33.

34.

35.

36.

37.

"Reinstalled boiler" means a boiler removed from its original setting and
reerected at the same location or erected at a new location without
change of ownership.

"Reinstalled pressure vessel" means a pressure vessel removed from
its original setting and reerected at the same location or erected at a
new location without change of ownership.

"Repair” is a restoration of any damaged or impaired part to an effective
and safe condition.

"Secondhand boiler" means a boiler of which both the location and
ownership have been changed after primary use.

"Secondhand pressure vessel" means a pressure vessel of which both
the location and ownership have been changed after primary use.

"Service-type or domestic-type water heater" means a fired water heater
of either instantaneous or storage type, used for heating or combined
heating and storage of hot water to be used exclusively for domestic or
sanitary purposes, with temperatures not exceeding two hundred ten
degrees Fahrenheit [98.68 degrees Celsius], and a heat input not in
excess of two hundred thousand British thermal units [2.11 x 10 to the
8th power joules] per hour, and pressure not to exceed one hundred
sixty pounds per square inch [1103.17 kilopascals].

"Special inspector" means an inspector regularly employed by an
accredited national board authorized inspection agency or an inspector
who has passed the national board examination and is employed by
an accredited national board owner/user inspection organization.

"Standard boiler" means a boiler that bears the stamp of North Dakota or
of another state that has adopted a standard of construction equivalent
to that required by this article or a boiler that bears the national board
stamping or American society of mechanical engineers stamp.

"State of North Dakota boiler construction code" is used to designate
the accepted reference for construction, installation, operation, and
inspection of boilers and will be referred to as this article. Anything not
amended or specifically covered in this article must be considered the
same as the American society of mechanical engineers code.
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38. "Steamtraction engines"” means boilers on wheels which are used solely
for show at state fairs and other exhibitions in which the public is invited
to attend.

History: Effective June 1, 1994; amended effective April 1, 1996; January 1, 2000;
October 1, 2002; January 1, 2006; January 1, 2008; April 1, 2010.

General Authority: NDCC 26.1-22.1-14

Law Implemented: NDCC 26.1-22.1-14
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CHAPTER 45-12-02
45-12-02-01. Inspection reports to be submitted.

1. Power boilers. Each authorized inspection agency or owner/user
inspection organization, to which a special inspector commission has
been issued, shall submit to the chief boiler inspector complete data
of each high pressure boiler insured or inspected by it or covered by
a written inspection agreement in North Dakota on form SFN 10706.
Each certificate inspection must be reported to the chief boiler inspector
within fifteen days after inspection on form SFN 10706. Noncetrtificate

2. Low pressure, hot water heating, and hot water supply boilers.
Within one year from effective date of this article, each authorized
inspection agency or owner/user inspection organization shall submit
to the chief boiler inspector complete data of each boiler insured or
inspected by it or covered by a written inspection agreement in North
Dakota on form SFN 10706. All required certifieate inspections must
be reported on form SFN 10706.

History: Effective June 1, 1994; amended effective January 1, 2006; April 1, 2010.

General Authority: NDCC 26.1-22.1-14
Law implemented: NDCC 26.1-22.1-14

147



CHAPTER 45-12-03

45-12-03-26. Inspection of boilers.

1.

Each boiler used or proposed to be used within this state, except boilers
exempt in North Dakota Century Code section 26.1-22.1-06, must be
thoroughly inspected as to their construction, installation, condition, and
operation as follows:

a.

Power boilers must be inspected annually both internally while not
under pressure and externally while under pressure. However,
any power boiler or steam generator, the operation of which is
an integral part of or a necessary adjunct to other continuous
processing operations, must be inspected internally at such
intervals as are permitted by the shutting down of the processing
operation. The chief boiler inspector may provide for extension
of time between internal inspections, but an external inspection
must be made, and report submitted, for purposes of issuing a
certificate. In all other instances the certificate inspection must be
an internal inspection when construction permits.

Power boilers of one hundred thousand pounds
[45359.24 kilograms] per hour or more capacity, which
comply with subsection 2 of North Dakota Century Code section
26.1-22.1-07, must be inspected at least once every thirty-six
months internally while not under pressure and at least once every
twelve months externally while under pressure.

Steam traction engines must be inspected at least once every
twelve months. Inspections must alternate between internal
inspections, external inspections, and hydrostatic tests. Externat

] = , . C

ne discretion.ef the :

Low pressure steam boilers must be inspected annually. Low
pressure steam boilers of steel construction must be inspected
alternately internally and externally. The issuance of a certificate
must normally be based on the internal inspection.

Hot water heating and hot water supply boilers must be inspected
biennially unless they are located in a nursing home, school,
nursery school, or kindergarten, in which case they must be
inspected annually. Hot water heating and hot water supply boilers
located in apartments and condominiums must be inspected
triennially. Internal inspections will be required when deemed
necessary by the inspector.

A grace period of two months beyond the period specified in the
above subdivisions may elapse between inspections.
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: S shgpectn e a3 a certfios .Certlﬁcate
inspections must be made dunng the perlod of thlrty days prior to and
thirty days after the expiration date of the certificate. Noncertificate
inspections, when requured by the provisions of th|s sectlon must be

betw n_certificate inspection The

chief boiler inspector encourages reports to be made at any time
adverse conditions are found, or when difficulty is encountered getting
cooperation from the owner or user.

3. The inspections required under this section must be made by the chief
boiler inspector, or by a deputy inspector, or by a special inspector
provided for in this article.

4. If at any time a hydrostatic test is deemed necessary by the inspector,
it must be made by the owner or user in the presence of, and under the
supervision of the inspector, and must be approved by the inspector.

5. Cast iron boilers must be considered as boilers that do not lend
themselves to internal inspections. Internal inspections of electric
boilers must be made when deemed necessary by the inspector.

History: Effective June 1, 1994; amended effective April 1, 1996; January 1, 2000;

January 1, 2006;_April 1, 2010.
General Authority: NDCC 26.1-22.1-14

Law Implemented: NDCC 26.1-22.1-14
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CHAPTER 45-12-10

45-12-10-01. Construction and installation standards - Exceptions.
Unfired pressure vessels may not be installed in North Dakota unless such vessels
have been constructed in accordance with the American society of mechanical
engineers boiler and pressure vessel code, section VIII, division 1:-2; or 3, 2064
2007 edition or section VI, division 004 edition, and bear the "U" stamp as
proof of such construction.

Manufacturers shall register unfired pressure vessels with the national board
of boiler and pressure vessel inspectors. Unfired pressure vessels must bear the
required stamping of the national board.

The requirements of this section apply to all pressure vessels within the
scope of the American society of mechanical engineers boiler and pressure vessel
code, section VIII, division 1:2; or 3, 2664 2007 edition or section VIII, division 2,
2004 edition, with these exceptions:

1. Pressure vessels under federal control.

2. Pressure vessels that do not exceed four cubic feet [30 United States
gallons] in volume and two hundred fifty pounds per square inch gauge
[1723.70 kilopascals] in pressure.

3. Pressure vessels that do not exceed one and one-half cubic feet [11.22
United States gallons] in volume and six hundred pounds per square
inch gauge [4136.88 kilopascals] in pressure.

4. Unfired pressure vessels installed or ordered prior to November 1,
1987. However, these unfired pressure vessels must be maintained
in a safe operating condition using ANSI/NB-23 and ANSI/API-510
as guidelines. Unfired pressure vessels referenced by this section
must be protected with the American society of mechanical engineers
stamped pressure relief devices as defined in section VIl of the
American society of mechanical engineers boiler and pressure vessel
code, 2064 2007 edition. Existing pressure relief devices installed on
unfired pressure vessels referenced by this section will be considered
acceptable if the pressure relief device is set for the correct pressure,
if the usage is correct, and if the device is in a satisfactory operating

. condition.

History: Effective June 1, 1994, amended effective April 1, 1996; January 1, 2000;
October 1, 2002; January 1, 2006; April 1, 2010.

General Authority: NDCC 26.1-22.1-14

Law Implemented: NDCC 26.1-22.1-14
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ARTICLE 45-1
LIFE SETTLEMENTS

hapter
45-16-01 Life Settlement Licenses
45-16-02 Lif ment Advertisin

CHAPTER 45-16-01
LIFE SETTLEMENT LICENSE

Section
45-16-01-01 Definitions
45-16-01-02 Provider License Fees - Due Date
45-16-01-03 Broker License Fees - Due Date
45-16-01-04 Training Requirement - Penalty
45-16-01-05 Consumer Guide

45-16-01-01. Definitions. Unless otherwise defined. or made inappropriate
by context, all words used in this chapter have meaning as given them under North
Dak nt hapter 26.1-33.4.

History: Effective April 1, 2010.
General Authority: NDCC 26.1-33.4-11

Law Implemented: NDCC 26.1-33.4-01

45-16-01-02. Provider license fees - Due Date. The fee to submit a
provider application is two hundred fifty dollars. The fee to renew a provider
license is one hundred dollars. The renewal fee is due on the anniversary date
of issuance of the provider license. If the renewal fee is not paid on or before the
anniversary date, the provider license is automatically revoked.

History: Effective April 1, 2010.
General Authority: NDCC 26.1-33.4-11

Law Implemented: NDCC 26.1-33.4-02

45-16-01-0 roker license fees - Due date. The fee to submit a broker
application is one hundred dollars. A life insurance producer deemed to meet the
licensing requirements of North Dakota Century Code section 26.1-33.4-02 m
pay an initial broker license fee of one hundred dollars. The fee to renew a broker
license ve rs. The renewal fee is due on the anniversa te of issuance
of the broker license. If the renewal fee is not paid on or before the anniversary date,
the broker license is automatically revoked.

History: Effective April 1, 2010.
General Authority: NDCC 26.1-33.4-11

Law Implemented: NDCC 26.1-33.4-02
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45-16-01-04. Training requirement - Penalty. An individual licensed as

a broker must submit proof of completion of no less than fifteen hours of training
r if men i ment tran ion The proof m

mi h mmissioner on or before the anniver fi n f th

roker licen inning on nd anniver fi n f the licen n

every two years thereafter. If the proof is not submitted on or before the due date,

the individual broker license will not be renewed. A life insurance producer who is

n n r roker is n i h raining r rements.

History: Effective April 1, 2010.
General Authority: NDCC 26.1-33.4-11
Law Implemented: NDCC 26.1-33.4-02

45-16-01-05. Consumer guide. A provider shall prepare a buyer's

r_similar_consumer_advi k for iv wner ri
licitation pr . _Th r's qui r_similar consumer_advi k
m nti mply with th mmissioner’'s model gui

History: Effective April 1, 201
General Authority: NDCC 26.1-33.4-11
Law Implemented: NDCC 26.1-33.4-08
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APTER 45-16-02
LIFE SETTLEMENT ADVERTISING

Section

45-16-02-01 finition

45-16-02-02 Applicability

45-16-02-03 Disclosure Requirements

45-16-02-01. Definitions. Unless otherwise defined, or made inappropriate

by context, all words used in this chapter have meaning as given them under North

Dak

ntu h r 26.1-33.4

History: Effective April 1, 2010.
General Authority: NDCC 26.1-33.4-11
Law Implemented: NDCC 26.1-33.4-01

45-16-02-02. Applicability.

1

3.

This ch r i 3 vertisement of the busin of lift
settlements intended for dissemination in_this state and which
advertisement is disseminated in any manner by or on behalf of a
rovider or broker required licen under N Dako n

0 ion 26.1-33.4-02.

Eve rovider and broker requir icen under North Dakota
Century Code section 26.1-33.4-02 shall submit a statement of
mpliance regardin vertising a f the initi ication an

at other times as requested by the commissioner.

Life settlement promotional, advertising, or marketing materials need
not be filed with the commissioner except upon request or order of the

commissioner.

History: Effective April 1, 2010.
General Authority: NDCC 26.1-33.4-11
Law Implemented: NDCC 26.1-33.4-01

45-16-02-03. Disclosure r: irements.

o

Advertisements must be accurate and truthful and not misleading in

f r by implication. The form and conten an advertisement of
life settlement contract shall be sufficiently complete and clear so as to
VoI ion. It shall not have th i r tendency to mi
r ive. Whether an advertisement has th ity or tendenc
mislead or iv rmin h mmissioner fr h
overall impression that the advertisement may be reasonably expected
to create upon a person of average education or intelligence within th

segment of the public to which it is directed.
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A person or trust may not dir rindi mar verti lici
or otherwise promote the purchase of a policy for the sole purpose of or
with an emphasis on settling the policy.

The information required to be disclosed under this section shall not be
minimized, render re, or presented in an ambi fashion or
intermingled with th f th vertisemen nfusing or
misleading.

4. An advertisement shall not omit material information or r
hr ments, reference r_illustrations if the omission
or use has the capacity, tendency, or effect of misleading or
deceiving owners as to the nature or extent of any benefit, loss
overed, premium r state or feder X cons n
The f hat the lif lement contr: ffered is m vail
for_in ion_prior nsummation of th r_an offer i

made to refund the payment if the owner is not satisfied or that the
life settlement contract includes a free-look period that satisfi
or_exce requirement not rem mi in
statements.

b. An advertisement shall not use the name or title of a life insurance

company or a life insurance policy unless the advertisement has
n rov he insurer.

[

An advertisement shall not state or imply that interest charged on
rat nefit or ic n_is unfair, inequi
or in any manner an incorrect or improper practice.

o

The words "free", "no cost", or words of similar import may not
used in the marketin vertisin licitin r_otherwi
promoting of a life settlement contract. An advertisement may
specify the charge for a benefit or a service or may state that
a _charge is included in the payment or use other appropriate

language.

€. Testimonial raisals, or analysi ed in advertisemen
must be genuine; represent the current opinion of the author; be
applicable to the life settlement contract advertised, if any; and

curately repr with _sufficien mpleten Voi
misleading or deceiving pr ive owners he nature or
sC of the testimonials, appraisal, analysis, or endorsement. In

using testimoni appraisal, or analysis, a licensee under this

ch r mak its own h men in herein an
h ments ar i Il rovisions of thi ion.
(1) If the individual makin imoni rai ana

an endorsement has a financial interest in the party makin
use of the testimonial, appraisal, analysis, or endorsement,
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N

ither directly or through a r enti stockhol
director, ofﬁcer, employee. or otherwise, or receives any

nefi indir her than r r ni
W h f h rominen ed in th
advertisement.
(2) Anadvertisem hall n rimply th ife settlemen
contract has been approved or _endorsed by a group of
n|V| i rthr nization un

tha the fact and un nr nship between an
organization and the life settlement licensee is disclosed. If

the entity making the endorsement or testimonial is owned,

r r_man he lif ment licen
r_receiv n ment or other consideration from th
lif ment_licen for _maki n rsement_or

testimonial, that fact shall be disclosed in the advertisement.

(3) When an endorsement refers to benefits received under a life
ment con inent information sh retain
for ri f fiv rs after i

An_advertisement shall not contain_statisti information unless it

accurately reflects recent and relevant facts. The source of all statistics

used in an advertisement shall be identified.

An advertisement shall not disparage insurers, life settlement provrders,

ift leme rker ift ement investmen nts, insuran
r ers i rvi r meth f marketing.

The name of the lif ment licen hall rly identifi

all advertisements about the licensee or its life settlement contract and
if an ecific life settlement contract i verti he lif ment
contract shall be identified either by form number or some other
appropriate description. If an application is part of the advertisement,

the name of the life settlement provider shall be shown on the

application.

An_advertisement shall not u r name, ar ignation
f th rent com of a lif emen icen nam f

icular divisi f the lif nt lic rvice mark, sl
ymbo!, or other device or reference wrthout dlSClOSIﬂQ the name of the
men nsee if h ment would have th i
rtn ncy to mislead vea he true identi f the lif

settlement licensee or to create the impression that a company other
than the life settlement licensee would have any responsibility for the

financial obligation under a life settlement contract.
An adv ismn hall n an mbination of wor m r
hysical m ha heir content, phraseol hape, color, or
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cteri r imilar ombination of wor bo

or physncal materials used by a government program or agency or
rwise a r f uch a nature that they tend to misl

r ive owners in ving that th icitation is in some mann
nn with a rnmen ram or n

An advertisement may s h ift ment licen is licens

in_the state where the advertisement appears provided it does not

X r f e rim h m ing lift men

licensee may not i Th a v ment m k th
ien nsult the li i r con he insuran

department to find out if the state requires licensing and if so, whether

he lif ment provider or lif ment broker i nsed

An adv ment sh re he impression that the life settlemen

rvdr|t financi ndition or stat h ment of its claim

the merits, desirabili or advisability of its life settlement contra
recommended or endorsed by any government entity.

The name of the actual licensee shall be stated in all of its

vertisements. An isement _shall not r nam
r ignation, name of any affiliate or controlling entity of th
licensee, service mark, slogan, symbol, or other device in a manner
that would have th i r tendenc mis or deceiv
he true identi f the actual licen r_cr he f. impression
hat an affilia r_controlling entity would have any responsibility for
the financial obligation of the licensee.
An advertisement shall ngt directly or mdlrecﬂy create thg mp §§SIO
h ny division or f th f th
government endorses, gpprg es, or favgrs.
a. Any life settlement licensee or its business practices or methods of
operation;
b. The merits, desirability, or advisability of any life settlement
contract;
C. Any lifi ement contract; or
d. Any life insuran i ife insuran ompany.
If the advertiser emphasizes the s with which the life settlemen
ran ion wi r vertising m di he r

timeframe from completed application to the date of offer and from
acceptance of the offer to receipt of the funds by the owner.

f th vertising em i h r amounts avai to own
he advertising _sh iscl h ver rchas
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rcen of f; valu ined b

icen during the ix months.

History: Effective April 1, 2010.
General Authority: NDCC 26.1-33.4-07, 26.1-33.4-11

Law Implemented: NDCC 26.1-33.4-07
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APRIL 2010

CHAPTER 62-01-01

62-01-01-01. Organization of board of plumbing.

1.

History. The 1941 legislative assembly passed a state plumbing law,
codified as North Dakota Century Code chapter 43-18. The chapter was
intended to promote and protect the public health through the regulation
of the business of plumbing by creating a state board of plumbing and
empowering the board and the state department of health to adopt rules
governing the practice of plumbing and establishing a code of minimum
standards of plumbing work. The 1973 legislative assembly passed
legislation, codified as North Dakota Century Code chapter 43-18.1,
which regulates the installation of water-conditioning equipment. The
1987 legislative assembly passed legislation, codified as North Dakota
Century Code chapter 43-18.2, which regulates the installation of sewer
and water services.

Board membership. The board of plumbing consists of the chief
sanitary engineer of the state department of health, and four
persons appointed by the governor: one a master plumber; one
a journeyman plumber; one a registered professional engineer; and
one a representative of the consuming public. The four appointed
members of the board serve four-year terms, with one term expiring
each year.

Secretary and chief inspector. The secretary and chief inspector of
the board is appointed by the board and is responsible for administration
of the board’s activities.

Inquiries. All inquiries and communication relating to licensing,
plumbing installation, and inspections may be directed to:

North Dakota State Plumbing Board

1110 C Drive, Suite 21
Bismarck, ND 58501
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Phone (701) 328-9977
Fax (701) 328-9979

E-mail ndplumb@state-nd-us ndplumb@nd.gov

History: Amended effective November 1, 1981; September 1, 1987; April 1, 1994,

March 1, 2000; April 1, 2010.
General Authority: NDCC 28-32-02.1

Law Implemented: NDCC 28-32-02.1
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CHAPTER 62-03.1-01

62-03.1-01-01. Conformance with Uniform Plumbing Code -
Exceptions.

1. State plumbing code defined. The board adopts, as the state plumbing
code, the 2600 2009 edition of the Uniform Plumbing Code, including
appendices A, B, D, E, |, and L, published by the international
association of plumbing and mechanical officials, with the exceptions
and modifications described in section 62-03.1-02-02 and chapter
62-03.1-03.

2. All plumbing as defined in North Dakota Century Code section 43-18-01,
including materials, must meet or exceed the minimum provisions of this
article and the Uniform Plumbing Code.

History: Effective March 1, 2000;_amended effective April 1, 2010.
General Authority: NDCC 43-18-09

Law Implemented: NDCC 43-18-09

62-03.1-01-03. Interpretive rules. Some—of-the—details—of plumbing
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History: Effective-Mareh—1-2000:
General Authority: NDGG43-18-09
Law Implemented: NBEE43-18-69

62-03.1-01-05. Application for plumbing installation certificate. Any
plumbing installation requiring inspection must have a plumbing installation
certificate properly executed by the master or journeyman plumber in charge of the
installation. The board shall have on hand a supply of certificates for distribution
to the person in charge of the installation.

1. Inspection fees for each certificate issued must be according to the
schedule of fees shown on the plumbing installation certificate. If work
has commenced prior to submittal of the certificate and proper fees,
the fee will be double or actual cost incurred to investigate, whichever
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is less. Requested inspection, reinspection, or inspection for which no
fee is specifically indicated must be charged at twenty-five fifty dollars
per hour, plus travel expense.

2. The certificate must be signed by the applicant and the original returned
to the board along with the proper fees prior to commencement of
work. The duplicate copy must be retained by the plumbing contractor
and the triplicate copy must be submitted to the building owner. The
issuing certificate fee must be charged for each certificate that must be
reissued.

History: Effective March 1, 2000; amended effective April 1, 2010.
General Authority: NDCC 43-18-08

Law Implemented: NDCC 43-18-17.2, 43-18-17.3
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CHAPTER 62-03.1-02

62-03.1-02-02. Uniform Plumbing Code - Exceptions and modifications.
The following chapters and appendices of the Uniform Plumbing Code are modified

as follows:

1.

0 Administration. Add to 101.5.6 the
words "or within" after the word "into". The following subsections do not
apply: 103.1 through 103.4; 103.5.1.2, 103.5.3.1, 103.5.6, and table
1-1.

Definition—of —terms—202.0 Definitions. Add to 24+6-~ 211.0:
"Inspection report" means a notice, written by a plumbing inspector
to the person responsible for the plumbing installation, describing
work inspected and stating violations and noncompliance of rules and
regulations as listed, which must be corrected within a designated time.

Add to 248-:6-P- 218.0: "Plumbing installation certificate" means a
document consisting of one or more copies certifying that certain
plumbing installations, plumbing fixtures, plumbing appliances, and
other appurtenances were installed in conformity with the rules and
regulations of the plumbing board. "Permit" as used in the Uniform
Plumbing Code has the same meaning as plumbing installation
certificate.

"Plumbing" add to definition: Maintenance does not include making
repairs to faucets, valves, appliances, and fixtures, or removal of
stoppages in waste or drainage pipes. See also North Dakota Century
Code section 43-18-01.

"Plumbing system": Not included in this definition are medical gas and
medical vacuum systems, liquid and fuel gas piping, and vents for water
heaters.

; ipi i General
regulations. Add to 313.2: When a water heater is located in an attic,
attic-ceiling assembly, floor-ceiling assembly, or floor-subfloor assembly
where damage results from a leaking water heater, a watertight pan

of corrosion-resistant materials shall be installed beneath the water
heater with not less than three-quarters of an inch [19.05 millimeters]

diameter drain to an approved location. Add to 313.6: Water service

piping must be installed with a minimum earth cover of seven feet [2.13
meters] er-belowrecord-frostlines. Minimum earth cover for building
sewers must be four feet [1.22 meters].

Subsection 313.12.4 does not apply.

Metered-faucets402.6 Plumbing fixtures and fixture fittings. Add to
402.4: Mixing-type hand-closing faucets may be installed on lavatories
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for public use. Lavatories must have waste outlets not less than one and
one-fourth inches [31.75 millimeters] in diameter, with open strainers.

Prohibited-urinal-406-2: Add to 405.2: Urinals with nonintegral traps
shall be prohibited.

Water-closets—409-1- Add to 408.1: Water closets in private rooms
of hotels, motels, dormitories, and boarding houses must be of the
elongated bowl type.

Fiture-eeunt-413-1 Delete table 4-1 doeesnot-apply—Add—Plumbing
foddre-requirements-shalt-be-aceording-to-the-2000 from 412.1 and add
table 2902.1 of the most recently state-adopted International Building
Code, fable-2902-1 - Minimum-Number-of Plumbing-Faeilities; with the

following madifications:

Occupancy Water—Closets—tin) Favatorres—tT7 Brimkimg

Mate Femate Fourrtais—tgy
Nightciubs— Nomre
- o 3 a 5 A & SAA -
Restaurarmts—tT) T—per—66 t—per—66 trper—126 Nome

= . a 40 3 A0
DUSITIESS 4L P 33U 1P 53U

epp+yh Bgfgrgnggs on tgblg 29921 tg §ggj.gons gf ghg Inggrngng [
Building Code and International Plumbing Code do not a

Add to Note a:

4+ Types of occupancies not shown on this table shall be considered
individually by the administrative authority.

2: The occupant load shall be composed of fifty percent of each sex.

Add the following notes:

8- Drinking fountains. There shall be a minimum of one drinking
fountain per occupied floor in schools, theaters, auditoriums,
dormitories, and businesses.

tH Where food is consumed indoors, water stations may

be substituted for drinking fountains. Where bottled water
coolers are provided, drinking fountains shall not be required.
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Drinking fountains shall not be required in occupancies with
less than thirty persons.

Drinking fountains shall not be installed in toilet rooms.
Urinals. The provision of urinals may offset water closets

otherwise required but the number of water closets required
may not be reduced in this manner by more than fifty percent.

s s

Walls and floors within two feet [609.6 millimeters] of the

sides and front of urinals must be finished with a smooth,

hard, nonabsorbent finish ef-a—material-approved—by—the
2 ; o)

t Lavatories. Where circular or similar handwashing appliances are
provided, twenty-four lineal inches [609.6 millimeters] of wash sink
or eighteen inches [457.2 millimeters] of a circular basin, when
provided with water outlets for such space, shall be considered
equivalent to one lavatory.

B

t—H Restaurant. For the purpose of this table, a restaurant is
defined as a business that sells food to be consumed on
premises. The number of occupants for a drive-in restaurant
shall be considered as equal to the number of parking stalls.

2) A hand sink is required to be available to employees in a
restaurant or other food preparation occupancy.

Subsection 414.5 does not apply.

Permit-503:0 Water heaters. Does not apply.

Exception—604.2 Water supply and distribution. Add—Type-M
copper-shal-notbe-used 2.4. Ev ilding intended for human

h n ncy, or u nd n_premi wher i
water is available, must be connected to such ic water. Public

water is considered available if located within two hundred feet [60.96

meters] from any propo ilding r r 0 _hav water
n_an t or premi which nd i rved by public
water.

Delete from 604.2 exception: or underground outside of structures.

D from 604.8 ex ion: Plastic rials for water service pipin
outside underground shall have a blue insulated copper tracer wire
or other approved conductor installed adjacent to the piping. Access
h rovi he tracer wire or the tracer wire shall termin
aboveground at each end of the nonmetallic piping. The tracer wire
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7.

size shall be not less than eighteen AWG and the insulation type sha
be suitable for direct burial.

Valves—605:0: Add to 605.2: Each building water supply shall be
provided with a fullway valve installed on the inlet side of each water
meter. Valves up to and including two inches [50.8 millimeters] in size
must be a ball valve.

Add to 6053 h—smg%e—end—mu&ﬂdwehng—tmﬁe—wﬂh—wve—ef—mere

g! hydrants must be separately control|ed wvehfn—efght—feet—{%-ntas
meters} by an accessible valve inside the building.

Melded-rubber-coupling-joints—765:4.6 Sanitary drainage. Add: to
705.1.6. For aboveground installations an approved shielded coupling
must be used to prevent outward expansion.

Delete from 712.1: Ex that plastic pipe shall not be tested with air.
Add to table 7-1, under referen ndar lumn for PVC, SDR 35
ASTM 3034 or heavier. Note 1.

Delete from 723.0: Plastic drainage waste and vent (DWV) piping’
systems shall not be tested b ir test method.

D4-2 Indirect wastes.

Add to 807.4 or the discharge line from the dishwasher may be looped
nd securely fastened to the underside of the counter.

Verheakwet—ventmg—%%—ﬂ Vents Add—te—99&4—8peeta+—heﬂzeﬁta+

veﬁtfng—ef-ﬁa&ufes— bgggllgns 993,2,1, 908 2,2, an d QQQ, ,3 dQ 91
ly: Replac .2.1 with an individually vented lava in a single

bathroom or single toilet room shall be permitted to serve as the wet
vent for one water closet and one bathtub or shower stall, or one water

0 nd one h and shower ination if f th win
conditions are met:
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10.

3. The wet vent, and the dry vent extending from the wet vent, shall

be two inch .8 millimeters] minimum pipe size.

b. The wet vent pi ening shall not below the weir of the tr.
that i rves. Vent sizin rades, an nnections shall compl
with sections 904.0 and 905.0.

C. The horizontal branch drain serving both the lavatory and the
bathtub or shower stall shall be two inches [50.8 millimeters]
minimum pipe size.

d. Thelength of the trap arm from the bathtub or shower stall complies
with the limits in table 10-1.

€. The distance from the outlet of the water closet to the connection
of the wet vent complies with the limits in table 10-1.

f. The horizontal branch drain serving the lavatory and the bathtub
or shower stall shall connect to the horizontal water closet branch
above its centerline. When th hroom or toilet room is the
topmost load on a stack, the horizontal branch serving the lavatory
and the bathtub or shower stall shall be permitted to connect to
the stack below the water closet branch.

9. No fixture other than those listed in L 6.2.1 shall discharge through
a single bathroom or single toilet room wet-vented system.

Replace 908.2.2 with: Double Bathtubs, Bathtub and Shower
Combinations, Shower Stalls, and Lavatories.

Two lavatories, each rated at 1.0 drainage fixture unit, and two bathtubs,
bathtub and shower combinations or shower stalls, installed in adjacent
bathrooms, shall be permitted to drain to a horizontal drain branch that

is two inches [50.8 millimeters] minimum pipe size. with a common
vent for the lavatories and no individual vents for the bathtubs. bathtub
and shower combinations or shower stalls, provided that the wet vent

from the lavatories and their dry vent is two inches [50.8 millimeters]

minimum pipe size and the length of all trap arms comply with the limits
in table 10-1.

Speeciat-venting-for-istand-fixtures Add to 909.0. Add: A combination

waste and vent system may also be used for island sinks. The vertical
waste pipe must be the same size as required for the combination waste
and vent. The fixture trap size must be as required by chapter 7.

Combination-waste-and-ventsystem-910-8- Subsection 910.2 does not
apply.

Traps and interceptors. Chapter-+8-ne No change.
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1.
12.

13.

14.

15.

18.

Storm drainage. Chapter-++ne No change.
Fuel piping. Chapter-12-dees Does not apply.

Medical Health care facilities and medical gas and vacuum
systems. Chapter13-does Does not apply.

Mandatory referenced Referenced standards. Chapter—1t4-ne No

change.

Firestop protection for DMV-and-stormwater-applications. Chapter
45-dees Does not apply.

Nonpotable water reuse systems. No change.

Appendix E, manufactured or mobile home parks and recreational
vehlcle parks Add to ES—'Fhe—depaﬂmeﬂt—hawng—juﬂsdieﬂen

Baketa—Admws&aﬂve—Gede—seeﬂeﬁ—a%-aa-e-‘r-ez E1 ,Q wa;gr ang §gﬂ§r
connections under the manufactured home may be made by individuals
certified by the North Dakota department of commerce in accordance

with North Dakota manuf: red home installation quidelin
Part D n ly.

A ndix L. D from L8.1 circuit venting shal ign
reqgister rofessional engineer n engineer: ign.

History: Effective March 1, 2000; amended effective March 1, 2002;_ April 1, 2010.
General Authority: NDCC 43-18-09
Law Implemented: NDCC 43-18-09
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Section
75-02-01.3-01
75-02-01.3-02
75-02-01.3-
75-02-01.3-04
75-02-01.3-05
75-02-01.3-06
75-02-01.3-07
75-02-01.3-0
75-02-01.3-09
75-02-01.3-1
75-02-01.3-11
75-02-01.3-12
75-02-01.3-13

75-02-01.3-01. Definitions. Th

APRIL 2010

CHAPTER 75-02-01.3
CHILD CARE ASSISTANCE

Definitions

Decision and Notice

Closing a Case

Available Benefits

Approved Relative Provider's Background Check Information
Payments to Providers - Child Care Certificat

Treatment of Income

Disregarded Income
Deduction for Chi rt an al Support

Paren hoice - Contract Between Parent of Caretaker an
Provider

Limitations

Intentional Program Violation - Di

Reconsideration and Appeal Requ

ification Penalties

rms used in this chapter have the same

meaning as in North Dakota Century Code chapter 50-33. In addition, as used in

1. '"Eligible child" means a child member of a child care assistance unit

ligible for

ment under the child care an velopment sta lan.

2. '"Intentional program violation" means an individual's intentional action

or failur

this chapter:
a.

ct which consi f:

Making a false or misleading statement or misrepresenting.

concealing, or withholding f: . or
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b. in nvi in_feder r f h
fraudulent statement or representation with respect to child care
assistance.

History: Effective April 1, 2010.
General Authority: NDCC 50-33-02
Law Implemented: NDCC 50-33

¢

i

[

3.

2-01 2. Decisi noti

Th n notify th icant of an rmination
eligibility or ineligibility.

The effective date a case is closed or suspended is the last calendar

day of the month identified in the notice.

rrgrs made by public officials an g gglay§ caused by the actions Qf
fficials d n re ition nefits f
ntorr nt wh r ff

History: Effective April 1, 2010.
General Authority: NDCC 50-33-02

Law Implemented: NDCC 50-33-02
75-02-01 Closi m
1 Th rent or other keris n icipating in an allow ivi
2. The child care assistance unit includes no eligible chi
3. The redetermination form:
a. Isn mi imely;
b. Isincom further eligibili nnot be determined; or

>

o

C. Indicates the family’s income exceeds the upper income limit for
the family size.

The family moves out of state.

For four_consecutive months the payment share of the child care
n rogram h han r hi r
n rogr has i aymen
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6.

The client requests that the losed.

History: Effective April 1, 2010.
General Authority: NDCC 50-33-02

Law Implemented: NDCC 50-33-02

75-02-01.3-04. Available benefits.

5

2

The child care assistance program shall pay child care costs related to

owable activiti f eligi retaker in mpor. istance
forn families househ r diversion assistance household.
The child care istan rogram shall ion of child care cost

related to allowable activities of the caretaker based on family size and
countable income by applying a sliding fee schedule established by the
department which is based on household size and income.

History: Effective April 1, 2010.
General Authority: NDCC 50-33-02
Law Implemented: NDCC 50-33-02

75-02-01.3-05. Approved relative provider’s background check

information. Before approving an individual as an approved relative provider, the
department shall review available public records.

History: Effective April 1, 2010.
General Authority: NDCC 50-33-02
Law Implemented: NDCC 50-33-02

o

>

fon

Unless rovider otherwis ts in a signed and dated writing. all
payments of child care assistance must be made to a provider.

No payment may be made except on presentation of a claim in a
form and manner requir h ment for periods during which
al rents or other caretakers in the child care assistance unit were

engaged in an allowable activity.

No payment to a provider may be made at a rate in excess of that
charged by the provider for services to individuals who do not receive
child care assistance.

The department will issue to the eligible caretaker a child care
certificate.

When a caretaker fails to pay the provider, the family is ineligible for
child care assistance until:
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a. The payment is made; or

b. The family reaches an agreement for payment with the provider
and the family continues to comply with the payment agreement.

History: Effective April 1, 2010.
General Authority: NDCC 50-33-02
Law Implemented: NDCC 50-06-06.1, 50-09-02, 50-33

75-02-01.3-07. Treatment of income.

i

2.

g

A caretaker’ rned incom W. ran
considered received in the month it is normally recervegg vailable.

A caretaker’s earned income from self-employment is computed by use
of ofa federal income tax return and must be prorated over a twelve-month

inci ither ndar r or the fi
n th retaker’s fe er return iati
doing business that do not require outlays during the period covered by
h X return m he net incom
A car r r in hat is receiv n
m r ver th ri f r r f when i
is actually received.
Expen c rily incurr maintai f th retaker’s
unearned income may be degugted to determme cogn;gble unearngg
incom nt unearned income m n

in the month in which it is norma_l]y_e_c_ej__ed_pu\_o_nn_a_[[y_g_gll_ame_

History: Effective April 1, 2010.
General Authority: NDCC 50-33-02
Law Implemented: NDCC 50-33-02

75-02-01 3-08. Dlsregarded mcome The follow ow mg tvpes of income must

1.

N

jw

>

Mon ments made by th m in_connection wi r

— e rdianshi : ; p s
n_program

Tem istance for n ili nefits an rvi

payments;

Benefits received through the low-income home energy assistance
program;

n ner istan
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oo

Ko

|M

Bureau of Indian affairs general assistance;

| r h qifts receiv a caretaker:

A loan from any source that is subject to a written agreement requiring
repayment by the caretaker;

A caretaker’s income tax refunds and earned income credits:
A caretaker’s educational loans, scholarships, grants, and awards;

e n n rovided under the Montgom | Bill, Public
Law No. 95-525 [9 t. 2553; .S.C. 101 seq.]; vocationa
rehabilitation payments; job service payments; and work study received
by a caretaker who is an allowable postsecondary student in allowable
vocational training;

Any fellowship or gift or portion of a gift used to pay the cost of a
retaker’s tuition and f t an ional institution:

Training funds received by a caretaker from vocational rehabilitation;

Training allowanc f to thirty dollars per week provided to
caretaker through a tribal native employment works program;

Needs-based payments, support services, and relocation expenses

provided to a caretaker through programs established under the

Workforce Investment Act of 1998 [Pub. L. 105-220, August 7, 1998;
112 . 936];

Training stipends provided riv charitable organizations to a
caretaker who is a victim of domestic violence for the caretaker to

attend educational programs;

The first two thousand dollars per year of lease payments deposited in
an individual Indian monies account for a caretaker:;

Any income required by federal law to be disregarded:

Earned income of all children in the child car sistance unit;

A one-time bonus incentive payment or commission to a caretaker:;

Vendor payments or other payments made to a third party on behalf of

the child care assistance unit;

Stipend payments to a caretaker that do not require work as a condition
of receipt;

Nonrecurring lump sum payments to a caretaker;
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Irregular income from sale of craft items and rummage sales:;

23. Payments made by cafeteria or flex compensation plans to a caretaker;

24. Funds raised on behalf of the child care assistance unit, or any member
of that unit, if the child care assistance unit does not have access to the
funds:

25. Income from contracts for deed; and

26. A fifth paycheck received in a single month n individual who i

a weekly wage or a third paycheck received in a single month by an
individual who is paid a biweekly wage.

History: Effective April 1, 2010.
General Authority: NDCC 50-33-02

Law Implemented: NDCC 50-33-02

75-02-01.3-09. Deduction for child support and spousal support.
Child support and court-ordered spousal support, including arrearages, interest,
and fees charged for income withholding, paid by or collected from a child care

assistance unit member, whose income is counted in determining eligibility and
nefit amounts, may be deducted from the child car istan nit's income.

History: Effective April 1, 2010.
General Authority: NDCC 50-33-02
Law Implemented: NDCC 50-33-02

75-02-01.3-10. Parental choice - Con tb en parent or caretaker
and provider. The parent or caretaker of each eligible child who receives or is
ffer hild care services for which financi istance is provided through th

child care an velopment fund may choose the approved, registered, or licen

provider of services to that child. The department is not bound by or responsible for
either party’s compliance with the terms of any contract entered between a provider
and a caretaker.

History: Effective April 1, 2010.
General Authority: NDCC 50-33-02
Law Implemented: NDCC 50-33-02

75-02-01.3-11. Limitations.

1. No caretaker in a child care assistance unit that includes two or more
caretakers may be provided a benefit under this chapter for anytime
another caretaker is available, or is treated under this chapter as
available, to meet the needs of the child for whom assistance is sought.

2. If other eligibility criteria is met, a caretaker who i ndi hool in a
one-year or two-year postsecondary vocational program that will lead to
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ifi r ree, high school or rogr. ing t ner

equivalency diploma may be eligible to receive assistance under this
program.

History: Effective April 1, 2010.
General Authority: NDCC 50-33-02
Law Implemented: NDCC 50-33-02

75-02-01.3-12. - Intentional program violation - Disqualification

penalties.

1

e

[

An_individual who, on _any basis, is found to have committed an

intentional program violation a mlnl rativ ifi

to agpear at an mtentlonaJ program violation hearing is subject to the

ies provi in thi ion,

Durin

a. | a_pr vider, the indivi may not receive
ssistan ment;

b. Is emplo by a provider, that provider may not receiv

care assistance payment; and

C |s a member of a chﬂd care assnstance unit, that child care
istan is ineligible for chil istan nefi

The duration of th n ribed in thi ion is:

4. One year for the first offense;
b. Two years for the second offense; and

C. Permanently for the third offense.

An riod of disqualification must remain in effect, without possibility of

an administrative stay, unless and until a court of appropriate jurisdiction

uently rever he finding upon which th nalty w ed.
A disqualification pen riod m inn r than the firs

cond month that follows the date of notice of imposition of
penalty.

The department shall issue a written notice informing the individual of

the period of disqualification.

verpayments m recovered from:
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4. The child care assistance unit that includes the disqualified
individual;

o3

Any child car istan nit of which the di ified indivi
subsequently becomes a member;

C. Any individual members of the child care assistance unit that
included the disqualified individual; :

d. The provider who was disqualified; and

€. The provider who employed the disqualified individual.

History: Effective April 1, 2010.
General Authority: NDCC 50-33-02

Law Implemented: NDCC 50-33-02
75-02-01.3-13. Reconsideration and appeal requests.

1

o

An_applicant or recipient of child care assistance aggrieved by a
determination made under this chapter may request reconsideration

f th ision th rtment, and must request reconsideration

before appealing that decision. A provider or member of a child care
ssistance unit aggrieved ision issue er a request for
reconsideration must appeal in writing and include documentation of

all of the following information:

a. A copy of the letter received from the department advising of the
rtment’s ision on the re for reconsideration;

A statement of disputed facts, if any;

(4

C. The authority in statute or rule upon which the applicant for or
recipient of child care assistance relies for each disputed item; and

d. The name, addr nd telephone number of the indivi
whom the d ment wi notic nd information
regarding the appeal.
A request for reconsideration must made within thi a r
notice of a determination made under this chapter. An appeal must
filed within thi r th f mailing of ision issued

rsuan a request for reconsideration.
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3. Chapter 75-01-03 governs an | made under this chapter.

History: E il 1
General Authonty NDCC 50—§§ 02
Law Implemented: NDCC 50-33-02
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CHAPTER 75-02-02.1

75-02-02.1-31. Trusts.

1.

A trust is an arrangement whereby a person known as the "grantor”
or "trustor” gives assets to another person known as the "trustee" with
instructions to use the assets for the benefit of a third person known as
the "beneficiary". The assets placed in trust are called the "principal”
or "corpus”. The positions of grantor, trustee, and beneficiary occur
in all trusts, but it is not uncommon for a single trust to involve more
than one grantor, trustee, or beneficiary. It is also not uncommon for
a grantor to establish a trust where the grantor is also a beneficiary
or where the trustee is also a beneficiary. "Trusts" includes escrow
accounts, investment accounts, conservatorship accounts, and any
other legal instruments, devices, or arrangements, whether or not
written, managed by an individual or entity with fiduciary obligations. A
trust may have an effect on eligibility whether the applicant is a grantor,
trustee, or beneficiary.

Review of a trust as a part of an eligibility determination includes efforts
to ascertain the intent of the grantor. The grantor has no authority
or power to determine eligibility or to require a particular outcome in
an eligibility determination, and a grantor’s efforts to do so may be
disregarded.

Trusts may be categorized in many ways, but the revocability of a trust is
a fundamental characteristic. Arevocable trustis a trust that the grantor,
or someone acting at the request, direction, or influence of the grantor,
has the power to revoke, remove from, or otherwise end the trust. An
irrevocable trust is a trust that may not be revoked in any way by the
grantor or anyone acting at the request, direction, or influence of the
grantor. The determination of trust revocability is not based solely on
trust terms stating the trustis irrevocable. Atrustis treated as revocable,
regardless of its terms, if:

a. The trust reserves a power to amend to the grantor, or grants
a power to amend to some other person, unless the power to
amend is limited to authority to terminate the trust for impossibility
of administration, and the trust also provides for distribution of the
trust assets to the primary beneficiary, free of trust;

b. The grantor and the beneficiaries consent to the revocation;
C. The grantor is also the sole beneficiary of the trust;

d. The grantor of a trust and all trust beneficiaries are part of a
medicaid unit;
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6.

€. The grantor is a parent, and beneficiaries of the trust include only
the grantor, the grantor’s spouse, or the grantor’s minor children;

f. The trust has been amended subsequent to its establishment,

un he tr men nder North Dakota Cen
section 59-12-11;

9. The trust provides for termination and disbursement to the grantor
upon conditions relating to the grantor during the grantor’s lifetime;
or

h. The trust provides for revocation or amendment only upon order of
a court.

In the case of a revocable trust:

a.  The corpus of the trust shall be considered assets available to the
grantor;

b. Payments from the trust to or for the benefit of grantor, the
grantor’s spouse, or the grantor's dependent child shall be
considered income of the grantor;

C. Any other payments from the trust shall be considered income
or assets disposed of by the grantor for purposes of section
75-02-02.1-33.1 or 75-02-02.1-33.2.

Once distributed or paid, a distribution or payment from a trust is not a
trust asset, but is an asset of, or income to, the distributee or payee.

a. For purposes of this subsection:

(1) "Medicaid-qualifying trust" means a trust established, other
than by will, by an individual or the individual's spouse,
under which the individual may be the beneficiary of all or
part of the payments from the trust, and the distribution of
such payments is determined by one or more trustees who
are permitted to exercise any discretion with respect to the
distribution to the individual.

(2) "A trust established by an individual or the individual's
spouse" includes trusts created or approved by courts or by
the individual or the individual's spouse where the property
placed in trust is intended to satisfy or settle a claim made
by or on behalf of the individual or the individual's spouse
against any third party.

b. The amount from an irrevocable medicaid-qualifying trust deemed
available to the grantor or the grantor’'s spouse is the maximum

185



amount of payments that may be permitted under the terms of the
trust to be distributed to the grantor, assuming the full exercise
of discretion by the trustee or trustees for the distribution of the
maximum amount to the grantor. For purposes of this subdivision,
"grantor" means the individual referred to in paragraph 1 of
subdivision a.

This subsection applies:

(1) Even though the medicaid-qualifying trust is irrevocable or is
established for purposes other than to enable a grantor to
qualify for medicaid; and

(2) Wnether or not the discretion described in paragraph 1 of
subdivision a is actually exercised.

For purposes of this subsection, "support trust" means a trust which
has, as a purpose, the provision of support or care to a beneficiary.
The purpose of a support trust is indicated by language such as
"to provide for the care, support, and maintenance of . . ."; "to
provide as necessary for the support of . . ."; or "as my trustee may
deem necessary for the support, maintenance, medical expenses,
care, comfort, and general welfare". No particular language is
necessary, but words such as "care", "maintenance", "medical
needs", or "support" are usually present. The term includes trusts
which may also be called "discretionary support trusts”, so long
as support is a trust purpose and the trustee’s discretion is not
unfettered. This subsection applies without regard to:

(1) Whether or not the support trust is irrevocable or is
established for purposes other than to enable a beneficiary
to qualify for medicaid or any other benefit program where
availability of benefits requires the establishment of financial
need; or

(2) Whether or not the discretion is actually exercised.

Except as provided in subdivisions ¢ and d, the amount from a
support trust deemed available to the beneficiary, the beneficiary’s
spouse, and the beneficiary’s children is the maximum amount
of payments that may be permitted under the terms of the trust
to be distributed to the beneficiary, assuming the full exercise
of discretion by the trustee or trustees for the distribution of the
maximum amount to the beneficiary.

A beneficiary of a support trust, under which the distribution of
payments to the beneficiary is determined by one or more trustees
who are permitted to exercise any discretion with respect to that
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10.

distribution, may show that the amounts deemed available under
subdivision b are not actually available by:

(1) Commencing proceedings against the trustee or trustees in
a court of competent jurisdiction;

(2) Diligently and in good faith asserted in the proceeding that
the trustee or trustees is required to provide support out of
the trust; and

(3) Showing that the court has made a determination, not
reasonably subject to appeal, that the trustee must pay
some amount less than the amount determined under
subdivision b.

d. Ifthe beneficiary makes the showing described in subdivision c, the
amount deemed available from the trust is the amount determined
by the court.

€. Any action by a beneficiary or the beneficiary’s representative, or by
the trustee or the trustee’s representative, in attempting a showing
under subdivision ¢, to make the department, the state of North
Dakota, or a county agency a party to the proceeding, or to show
to the court that medicaid benefits may be available if the court
limits the amounts deemed available under the trust, precludes the
showing of good faith required under subdivision c.

a. For purposes of this subsection, "other trust' means any trust for
which treatment is not otherwise described in this section or section
75-02-02.1-31.1.

b. The amount from an "other trust" deemed available to a beneficiary
of that trust is the greater of the amount which must be distributed
to that beneficiary under the terms of the trust, whether or not that
amount is actually distributed, and the amount which is actually
distributed.

An applicant or recipient who is a trustee has the legal ownership of trust
property and the legal powers to distribute income or trust assets which
are described in the trust. However, those powers may be exercised
only on behalf of trust beneficiaries. If the trustee or other members of
the medicaid unit are not also beneficiaries or grantors to whom trust
income or assets are treated as available, trust assets are not available
to the trustee.

Trusts may provide that trust benefits are intended only for a
beneficiary’s "special needs", and require the trustee to take into
consideration the availability of public benefits and resources, including
medicaid. Some trusts may provide that the trust is not to be used
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to supplant or replace public benefits, including medicaid benefits.
Some trusts may contain terms which attempt to declare or make the
determination of the availability of trusts assets for medicaid purposes.
If a trust contains such terms, the amount available to the medicaid
applicant or recipient is the amount provided in this section, assuming,
for the purposes of making that determination, that the applicant or
recipient is ineligible for medicaid.

11.  Aftrustis established, with respect to any asset that is a part of the trust
corpus, on the date that asset is made subject to the trust by an effective
transfer to the trustee.

12. This section applies to any trust to which section 75-02-02.1-31.1 does
not apply. Subsections 1, 2, and 3 apply to trusts described in section
75-02-02.1-31.1.

History: Effective December 1, 1991; amended effective December 1, 1991,
October 1, 1993; July 1, 2003; April 1, 2008; April 1, 2010.

General Authority: NDCC 50-06-16, 50-24.1-04

Law Implemented: NDCC 50-24.1-02; 42 USC 1396a(k)
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CHAPTER 75-02-04.1

75-02-04.1-01. Definitions.

1.

5.

"Child" means any child, by birth or adoption, to whom a parent owes a
duty of support.

"Child living with the obligor" means the obligor’s child who lives with
the obligor most of the year.

"Children’s benefits" means a payment, to or on behalf of a child of the
person whose income is being determined, made by a government,
insurance company, trust, pension fund, or similar entity, derivative of
the parent’s benefits or a result of the relationship of parent and child
between such person and such child. Children’s benefits do not mean
benefits received from public assistance programs that are means
tested or provided in the form of subsidy payments made to adoptive
parents.

"Custodial parent" means a parent who acts as the primary caregiver
on a regular basis for a proportion of time greater than the obligor,
regardless of custody descriptions such as "shared" or "joint" custody
given in relevant judgments, decrees, or orders.

a. "Gross income" means income from any source, in any form, but
does not mean:

(1) Benefits received from public assistance programs that
are means tested such as temporary assistance for needy
families, supplemental security income, and food stamps, or
that are provided in the form of subsidy payments made to
adoptive parents;

(2) Employee benefits over which the employee does not have
significant influence or control over the nature or amount
unless:

(a) That benefit may be liquidated; and

(b) Liquidation of that benefit does not result in the
employee incurring an income tax penalty; ef

(3) Child support payments; or

(4) Atypi vertime w or nonrecurring bonuses over which
the employee does not have significant influence or control.

b. Examples of gross income include salaries, wages, overtime
wages, commissions, bonuses, employee benefits, currently

189



deferred income, dividends, severance pay, pensions, interest,
trust income, annuities income, gains, social security benefits,
workers’ compensation benefits, unemployment insurance
benefits, distributions of retirement benefits, receipt of previously
deferred income to the extent not previously considered in
determining a child support obligation for the child whose support
is under consideration, veterans’' benefits (including gratuitous
benefits), gifts and prizes to the extent they annually exceed one
thousand dollars in value, spousal support payments received,
refundable tax credits, value of in-kind income received on a
regular basis, children’s benefits, income imputed based upon
earning capacity, military subsistence payments, and net income
from self-employment.

C. For purposes of this subsection, income tax due or paid is not an
income tax penalty.

"In-kind income" means the receipt from employment or
income-producing activity of any valuable right, property or property
interest, other than money or money’s worth, including forgiveness
of debt (other than through bankruptcy), use of property, including
living quarters at no charge or less than the customary charge, and
the use of consumable property or services at no charge or less than
the customary charge.

"Net income" means total gross annual income less:

a.  Ahypothetical federal income tax obligation based on the obligor’s
gross income, reduced by that part of the obligor’s gross income
that is not subject to federal income tax and reduced by deductions
allowed in arriving at adjusted gross income under the Internal
Revenue Code, and applying:

(1) The standard deduction for the tax filing status of single;
(2) One exemption for the obligor,;

(3) (a) One additional exemption for each child, as defined in
this section, that the obligor is allowed to claim pursuant
to a court order unless the obligor and obligee alternate
claiming the exemption for the child pursuant to the
court order, in which case, an amount equal to one-half
of the exemption; or

(b) If there is no court order allocating the exemption, or if
it is unknown whether there is such a court order, then
one additional exemption for each child, as defined in
this section, actually claimed on a disclosed tax return
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or one additional exemption for each child, as defined
in this section, if a tax return is not disclosed; and

(4) Tax tables for a single individual for the most recent year
published by the internal revenue service, reduced by one
child tax credit for each child’s exemption considered under
paragraph 3, provided such child is a qualifying child for
purposes of the child tax credit;

A hypothetical state income tax obligation equal to fourteen percent
of the amount determined under subdivision a without reduction for
child tax credits;

A hypothetical obligation for Federal Insurance Contributions Act
(FICA), Railroad Retirement Tax Act (RRTA) tier | and tier II,
medicare, and self-employment tax obligations based on that
part of the obligor's gross income that is subject to FICA, RRTA,
medicare, or self-employment tax under the Internal Revenue
Code;

A portion of premium payments, made by the person whose income
is being determined, for health insurance policies or health service
contracts, intended to afford coverage for the child or children for
whom support is being sought, determined by:

(1) If the cost of single coverage for the obligor and the number
of persons associated with the premium payment are known:

(a) Reducing the premium payment by the cost for single
coverage for the obligor;

(b) Dividing the difference by the total number of persons,
exclusive of the obligor, associated with the premium
payment; and

(c) Multiplying the result times the number of insured
children for whom support is being sought; or

(2) If the cost of single coverage for the obligor is not known:

(a) Dividing the payment by the total number of persons
covered; and

(b) Multiplying the result times the number of insured
children for whom support is being sought;

Payments made on actual medical expenses of the child or children
for whom support is sought to the extent it is reasonably likely
similar expenses will continue;
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10.

1.

f. Union dues and occupational license fees if required as a condition
of employment;

d. Employee retirement contributions, deducted from the employee’s
compensation and not otherwise deducted under this subsection,
to the extent required as a condition of employment;

h. Employee expenses for special equipment or clothing required as
a condition of employment or for lodging expenses incurred when
engaged in travel required as a condition of employment (limited
to fifty dollars per night or actual documented costs, whichever is
greater), and

i. Employer reimbursed out-of-pocket expenses of employment, if
included in gross income, but excluded from adjusted gross income
on the obligor’s federal income tax return.

"Obligee" includes, for purposes of this chapter, an obligee as defined
in North Dakota Century Code section 14-09-09.10 and a person who
is alleged to be owed a duty of support.

"Obligor" includes, for purposes of this chapter, an obligor as defined in
North Dakota Century Code section 14-09-09.10 and a person who is
alleged to owe a duty of support.

"Self-employment" means employment that results in an obligor
earning income from any business organization or entity which the
obligor is, to a significant extent, able to directly or indirectly control.
For purposes of this chapter, it also includes any activity that generates
income from rental property, royalties, business gains, partnerships,
trusts, corporations, and any other organization or entity regardless
of form and regardless of whether such activity would be considered
self-employment activity under the Internal Revenue Code.

"Split custody" means a situation where the parents have more than
one child in common, and where each parent has custody of at least
one child.

History: Effective February 1, 1991; amended effective January 1, 1995; August 1,
1999; August 1, 2003; October 1, 2008; April 1, 2010.

General Authority: NDCC 50-06-16, 50-09-25

Law Implemented: NDCC 14-09-09.7, 50-09-02(16); 42 USC 667

75-02-04.1-09. Criteria for rebuttal of guideline amount.

1.

The child support amount provided for under this chapter, except for
subsection 2, is presumed to be the correct amount of child support.
No rebuttal of the guidelines may be based upon evidence of factors
described or applied in this chapter, except in subsection 2, or upon:
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The subsistence needs, work expenses, and daily living expenses
of the obligor; or

Except as provided for in subdivision m of subsection 2, the income
of the obligee, which is reflected in a substantial monetary and
nonmonetary contribution to the child’s basic care and needs by
virtue of being a custodial parent.

The presumption that the amount of child support that would result
from the application of this chapter, except for this subsection, is the
correct amount of child support is rebutted only if a preponderance of
the evidence establishes that a deviation from the guidelines is in the
best interest of the supported children and:

a.

The increased need if support for more than six children is sought
in the matter before the court;

The increased ability of an obligor, with a monthly net income
which exceeds twelve thousand five hundred dollars, to provide
child support;

The increased need if educational costs have been voluntarily
incurred, at private schools, with the prior written concurrence of
the obligor,

The increased needs of children with disabling conditions or chronic
iliness;

The increased needs of children age twelve and older;

The increased needs of children related to the cost of child care,
purchased by the obligee, for reasonable purposes related to
employment, job search, education, or training;

The increased ability of an obligor, who is able to secure additional
income from assets, to provide child support;

The increased ability of an obligor, who has engaged in an asset
transaction for the purpose of reducing the obligor's income
available for payment of child support, to provide child support;

The reduced ability of the obligor to provide support due to travel
expenses incurred predominantly for the purpose of visiting a child
who is the subject of the order taking into consideration the amount
of court-ordered visitation and, when such history is available,
actual expenses and practices of the parties;
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The reduced ability of the obligor to pay child support due to a
situation, over which the obligor has little or no control, which
requires the obligor to incur a continued or fixed expense for other
than subsistence needs, work expenses, or daily living expenses,
and which is not otherwise described in this subsection;

The reduced ability of the obligor to provide support due to the
obligor’s health care needs, to the extent that the costs of meeting
those health care needs:

(1) Exceed ten percent of the obligor's gross income;

(2) Have been incurred and are reasonably certain to continue
to be incurred by the obligor;

(3) Are notsubjectto payment or reimbursement from any source
except the obligor’s income; and

(4) Are necessary to prevent or delay the death of the obligor or
to avoid a significant loss of income to the obligor; or

The reduced needs of the child to support from the obligor in
situations where the net income of the obligee is at least three
times higher than the net income of the obligor.

Assets may not be considered under subdivisions g and h of
subsection 2, to the extent they:

a.

b.

C.

Are exempt under North Dakota Century Code section 47-18-01,

Consist of necessary household goods and furnishings; or

Include one motor vehicle in which the obligor owns an equity not
in excess of twenty thousand dollars.

For purposes of subdivision h of subsection 2, a transaction is presumed
to have been made for the purpose of reducing the obligor's income
available for the payment of child support if:

a.

b.

The transaction occurred after the birth of a child entitled to support;

The transaction occurred no more than twenty-four months before
the commencement of the proceeding that initially established the
support order; and
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C. The obligor's income is less than it likely would have been if the
transaction had not taken place.

5. For purposes of subdivision j of subsection 2, a situation over which the
obligor has little or no control does not exist if the situation arises out of
spousal support payments, discretionary purchases, or illegal activity.

6. Forpurposes of subdivisions a through f of subsection 2, any adjustment
shall be made to the child support amount resulting from application of
this chapter.

7. For purposes of subdivisions g through t k of subsection 2, any
adjustment shall be made to the obligor’s net income.

8. For purposes of subdivision m | of subsection 2, any adjustment shall
be made to the child support amount resulting from application of this
chapter after taking into consideration the proportion by which the
obligee’s net income exceeds the obligor’s net income.

History: Effective February 1, 1991; amended effective January 1, 1995; August 1,
1999; August 1, 2003; July 1, 2008;_April 1, 2010.

General Authority: NDCC 50-06-16, 50-09-25

Law Implemented: NDCC 14-09-09.7, 50-09-02(16); 42 USC 667
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75-03-36-41

Rights of the Foster Child

The terms used in this chapter have the same meaning as in North

Dakota Century Code chapter 50-12. In addition. as used in this

chapter:
a " ion di ion" means an interruption of an adoption prior
finalization in whi hild is return f r care or

=

o

[

Q.

with another family.

"Adoption services" is a coordinated program of services for the
hi he child’s birth paren nd th iv ican nd
iv rents.

"Family f r home" means an occupi rivate residence in which
foster care for children is regularly provided by the owner or lessee
f the hom no more than four children, unless all the children in
foster care are r h other | r marri orun
he ment approv herwise for the placement of siblin

in which case the limitation in this subsection does not apply. For
h r f thi ion, fi r_care for children i

th agenci ing children that are in th tody of a_coun
a tribe, or the s in family fi r homes.

o 2 r care for children" means the provision of i aren

child care for those children who are in need of care for which the

hild’ ren rdian, or custodianii n ts. orr
rovide, and in the provision of f helter, security an

safety, guidance, and comfort on a twenty-four-hour basis, to one

or more children under twenty-one years of age to safeguard the

hild’s growth an ment and minimize and counteract

hazards to the child’s emotional health inherent in the separation

from the child’s family.

"Leqal risk adoptive placement" means placement of a child with
rospectiv ive family when the child is not legally free for

adoption.
"Life book" means a tool used with children in out-of-home care

and children who have been adopted to record memories and life
events as they move to different placements.

"Permanent adoption record" means all paper. records, and

identifying and nonidentifying information related to an a ted
individu irth siblin irth paren r ive parents which
pertains to an adoption.
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h. "Region rvisor' mean regional rvisor of
social services located in each of the eight regional human service
centers.

=

iremen r licensure for a child-
a new application for licensure as well n ication for
relicensure unless the context otherwise specifically implies.

History: Effective April 1, 2010.
General Authority: NDCC 50-12-05
Law Implemented: NDCC 50-12

75-03-36-02. Child-placing agency license.

3

2.

joo

B~

jon

Application for hild-placin ncy license mu n
application form provided by the department.

At the initi lication, th icant shall submit a written pur

and policy statement for the general operation and management of the
child-placing agency. The statement must include:

a. Th r f the child- in h hic area th

X to serve, th f children t nd

any other specific factors regarding the children to be placed or the
homes in which hildren wi aced;

b. A written ment icy, in in ren reement form
and a description of the legal procedures which will be used to
in th hori I he child; and
C. A written statement of the fees that will be charged for each service.

Upon receipt of the application for license or renewa_L of license,

h ment shall con nsin r nse revi
to determine if the applicant meets all applicable requirements for
licensure.

After completion of a licensing study, the department shall issue a
icense to an licant that meet requirements for licensure.

Th nt shall renew the li n_the expiration f th
revi r's license if:

a. The licen hild- in ncy makes wri

renewal prior to the expiration date of its current license;
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6.

[~

b. The licen hild-placing _agenc ntinu to et a
requirements for licensure at the time of the relicensing study: and

C. The licensed child-placing agency submits a copy of its yearly
budget and annual audit of expenditures.

If epartment determines that an ication or mpanyin
information is incomplete or erroneous, the department shall notify the
applicant of the specific deficiencies or errors, and the applicant shall

mit the required or corrected information. The rtment ma

not issue or renew a license until it receives all required or corrected
information.

The licensure requirements of this chapter do not apply to county social
service agencies nor does this chapter apply to child-placing activities

undertaken by county social service agencies.

History: Effective April 1. 2010.
General Authority: NDCC 50-12-05
Law Implemented: NDCC 50-12

75-03-36-03. License revocation and denial.

1

2.

After written notice to the applicant or licensee, the department may

deny or revoke a license upon finding that:

a. The applicant or the licensee is not in compliance with all licensure
requirements;
b. The applicant or the licensee has made a material

misrepresentation to the department regarding its operations or
facility; or

[©

The applicant, licen r member of the applicant's or
licensee’s staff has been named as th ject in rvi
required r of child abuse or neglect; has been convicted of
a crime that the department has determined as having a direct
bearing on th icant’s, licensee’s. or staff member’s ability to
erve the public; or has been convicted of another offense and
has not been determined rehabilitated.

If an action to revok icense is appealed. the licensee ma

continue the operation of the facility pending the final administrative

termination or_until the license expir whichever occurs first;

provided, however. that this subsection does not limit the actions the
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ment m rsuan N ko n e ion
50-12-11.

History: Effective April 1, 2010.
General Authority: NDCC 50-12-05

Law Implemented: NDCC 50-12-10, 50-12-11, 50-12-12

written requ frrvw he d mnf| is_suspen . The wri
request must include a statement of the disputed facts and the name, address,
and telephone number of the person to be contacted regarding the review. The

r for review must 'v d h nt within five workin
he chi in n nn f th nsi i}
department §ha|| complete |t§ rewew gng issue its demsuon within thlrtv dgy_s_
r_th ment r hi in n r for review.
The_child-placin en sum ortin men ffidavits for
h men n'r ring its review. Th artmen h r
written decision upon the files, records, and other information received from the
child-placin agenc which w nsidered during it review The de nt’
ision con the final determination of th ion. If th m
h hild- in ncy m a fi ¢ m s ding r h

epartment, the department will issue a notice of revocation of the child-placing
agency'’s license.

History: Effective April 1, 2010.
General Authority: NDCC 50-12-05
Law Implemented: NDCC 50-12-11

Resi hild-pl ffice r irem

esudent chlld-placmg agency shall mamtam a nhvsn al office within the state.
cluding an in- emn r nd an in- hnnmrTh

nt child- ncy m nsure that th hon nswer: in
r r i h rs, or has m i

History: Effective April 1 1
General Authority: NDCC 50- 12 05

Law Implemented: NDCC 50-12
75-03-36-06. Governance and responsibilities.

1. Th vernin f the child- in n h
a. Be responsi for ishin ici determining program
n iding the child- i ncy’ V nt and providin
leadership.

b. Be composed of at least three members, none of whom are family
member mploye f hild- in n
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Meet as often as necessary, but at least four times a year with a

quorum of its members present at the meetings.

Dev icies for ion criteria and rotation of its members
of the governing body.
Ensure that the child-placin ney i nded, hous taffed

and equipped in a manner required for the provision of services.

Employ a qualified administrator and delegate responsibility to that

administrator for the administration of the child- in en

Regularly evaluate the performance of the administrator.

Approv ild-placing agency’s annual f antici

income and expenditures necessary to provide services described
in the child-placing agency's statement of purpose.

Review a quarterly summary of revenues and expenditures as
mpared with the child-placin ncy’ roved annual bud

Arrange for an annual financial audit to be prepared by a certified
public accountant or a licensed public accountant and submitted

to the department with the child-placin ncy’'s request for
relicensure.

Establish personnel policies for the selection and retention of staff
necessary to operate the child-placing agency.

Ensure that the child-placing agency has written policies and
practices conducive to recruitment, retention, training, staff
development, effective performance by qualified personnel, job
descriptions for each position, and review of personnel policies
and practices with staff participation at least every five years.

Request formal, initial orientation from th ministrator on behalf
of new board members of the child-placing agency’s goals,
programs, and methods of operation.

Maintain attendance records and minutes of the governing body’s
meetings.
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2. Each agency shall provi he d ment_with the nam n

addresses of the members of the governing body within thirty days
after the members’ selection.

History: Effective April 1, 2010.
General Authority: NDCC 50-12-05

Law Implemented: NDCC 50-12

75-03-36-07. Responsibilities of the child-placing agency
administrator.

1. The administrator shall:
4. Plan _and coordinate with the governing body the development

of policies and procedures governing the child-placing agency’s
services.

b. Ensure th h vernin is _k inf f matter

ing th hild- in 's finan ration, _an

provision of services.

C. Ensure em ment of ifi nd th ministration of th
hild-placin ncy’ rsonn lici
d. Ensure that the child- in n nd i i re m

known to the community.

€. Maintain the child-placing agency’s policies and procedures in

written form.
f. Maintain rrent organizational ch howing the child- in
ncy'’s lin f ntability an hority.
d. Maintain _a records retention i hat _ensur option fi
are_maintained permanently and foster care files are retained
rdin icable f r.carer ion
2. The child-placin enc nder th ministrator’s direction, sha
maintain a record for h client. A client’s record m k n
from th int_of intak rmination of servi nd m ntain

information relevant to the provision of services.

3. The administrator who delegates responsibility for program

V ment_sha h r nsibiliti ifi ff
members.

History: Effective April 1, 2010.
General Authority: NDCC 50-12-05
Law Implemented: NDCC 50-12

202



75-03- . Financial

1 r r f_initi icensure, th hild- ing agency sh
demonstrate that it has sufficient predictable income to operate its
rogram of servi n n relicensure, sha monstr ngoin
financial stability.

2: hild-placin h repare an ann
n_the assessment of ncy program prioriti nd a realisti
appraisal of anticipated funding. including reimbursement for services.
The child- in n h mi f its budget to th

rtment with t breakdown of items utilized to determin

fees for services.

3. If the child-placing agency increases fees for adoption services, the

agency shall submit a copy of the cost analysis to the department to

justify the increase.

4. The child- in n hall _maintain ndin rogram
rotection for its governin staff _clients, funds. and property. Th
child-placin n hall review the insuran rogram ann

assure adequate agency coverage.

History: Effective April 1, 2010.
General Authority: NDCC 50-12-05
Law Implemented: NDCC 50-12

75-03-36-09. P nnel files. The child- in ncy shall hav
n for h empl includes the f ing:
1. The application for em ment, including hi of employment.

2. Reference letters, telephone notes, or both from former employers and

personal references.

Applicable professional credentials and certifications.

4. Annual performance evaluations.

9. Orientation and training recor

6. Record of salary and salary adjustments.

F ‘s first an f employmen
8 R n employment en
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Copies of criminal history record investigation results and child abuse
and neglect index findings.

History: Effective April 1, 2010.
General Authority: NDCC 50-12-05
Law Implemented: NDCC 50-12

75-03-36-10. Staff functions and qualifications.

1

N

Th hild-placing agency shall employ or contr with ff_with

sufficient qualifications to enable them to perform the agency’s fiscal,
clerical, and maintenance functions.

The child-placing agency shall employ or contract with staff to perform
he agency’s administrativ rvi and men rvi

These staff and their qualifications are as follows:

4. The administrator shall provide for the general management and
administration of the child-placing agency in accordance with the
licensing requirements and policies of the child-placing agency’s
governing body. The administrator must have a bachelor’s degree

and a minimum of four years of professional experience in human
services, atleast two of which have been in administration including

financial management, or mus n_individual otherwise qualifi
nd serving the child-placin nc n_administrator prior to

April 1, 2010.

e

The placement supervisor shall supervi ' nd monitor
the work progress of the placement staff The placement

rvisor m a licen ified social worker and hav
a_minimum of two years of experience in supervision of child
placement workers or in child placement, or must have a master’s
degree in a human service-related field from an accredited school.

and a minimum of two years of experience in supervision of child
lacement workers or in child placement, or mus n_individua

otherwise qualified and serving the child-placing agency as a
placement supervisor prior to April 1, 2010.

[©

The child placement worker shall perform intake services; provide
casework or group work services, or both, for children and

families; recruit and assess foster and adoptive homes; and plan

and coordinate resources affecting children and families. The child

ment worker must icense ified social worker or

licensed social worker.

If the child-placing agency has n ment__supervisor, _the
child placement worker must meet the education and experience

requirements of the placement supervisor.
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4. aff serving as chi ment workers or child placement supervisors

must meet the above-stated education and experience requirements or

xcused from th requirements found in North ko n
hapter 43-41 he licensing of ial workers.
S P ment worker must be limi nsure the placement
worker is abl m he requir with the bi i

foster, and adoptive families; adopted adults; and collateral parties.
History: Effective April 1, 2010.

General Authority: NDCC 50-12-05
Law Implemented: NDCC 50-12

75-03-36-11. ff development. The child- in n hall ensur
that th ment supervisor an cement workers receive training, as
applicable to their position, in current foster and adoptive placement practices
during each full year of employment. Activities related to orientation and

supervision of the staff members and routine tasks are not training activities for
th f this requir A

History: Effective April 1, 2010.
General Authority: NDCC 50-12-05

Law Implemented: NDCC 50-12

75-03-36-12. Empl kground check

1. Criminal history record investigations and child ab and ne
index_investigations must be completed for all child-placing agency
mployees who have dir ntact with clients. The investigations
must be completed prior to an employee’s unsupervised contact with
clients.

2. riminal hi record investigation fingerprint- heck

completed again national database.

30 hi use and n index investigations m be obtained from
each state where the applicant has resided in the past five years. After

the initial investigation, a child abuse and neglect index investigation
must be repeated annually in this state and in the employee’s state of
residence for continued employment.

A uent criminal hi record investigation is_not required for an

employee who maintains continuous employment at the child-placing

n n he child- n n r th ment determine

that a need exists to conduct a subsequent investigation.

5. If an empl han mployment from one licen child-placin
agency to another licensed child-placing agency within a year of the
completion of a criminal history record investigation and provides

e

205



o

mentation of the individual’'s background check ran new
criminal history record investigation will not be required.

The department may excuse a person from providing fingerprints if
b rints have n n ain r two sets of pri have
been submitted and rej . If a person is ex from providin
fingerprints, the department may conduct a statewide criminal history
record investigation in any state in which the person lived during the
Ven years pr ing the signed authorization for th kar
check.

History: Effective April 1, 2010.
General Authority: NDCC 50-12-05
Law Implemented: NDCC 50-12

75-03-36-13. Criminal connection - Effect on licensure.

1.

A prospective adoptive parent or any adult living in the prospective

adoptive parent home, or a child-placing agency owner or employee,
must not have been found guilty of, pled guilty to, or pled no contest to:

4. An offense described in North Dakota Century Code chapter
12.1-16. homicide; 12.1-17. assaults, threats, coercion,
and harassment; 12.1-18, kidnapping; or 12.1-27.2. sexual
performances by children; or in North Dakota Century Code

ion 12.1-20- ross | _imposition; 12.1-20-03.1
continuous sexual abuse ofa ch|Id 12.1 20 04 sexual nmoosmon

m'ﬁor ter or other electronic mean 121-2-' ex
fwrd'1.1-20-7sx ult; 12.1-22-01. robb

12.1-22-02, burglary, if a class B felony under subdivision b of
uscon2fht |n1212901 rm|n rostitution;

r 14-09-22 ¢ indledt of & child:

o

An offense under the laws of another jurisdiction which requires
proof of substantially similar elements as required for conviction
under any of the North Dakota statutes identified in subdivision a;

or

(3]

An offense, other than an offense identified in subdivision a or b,
if the department determines that the individual has not been
fficiently rehabili . Thed ment will n nsider a claim
that the individual has been sufficiently rehabilita ntil any term
of probation, parole, or other form of community corrections or
imprisonment, without a subsequent charge or conviction, has
. _An offender’s completion of riod of fiv r r

final discharge or rel from any term of probation role, or
other form of community corrections or imprisonment, without
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subsequent charge or conviction, is prima facie evidence of
sufficient rehabilitation.

The department has determined that the offenses enumerated in
subdivisions a and b of subsection 1 hav dire earing on th
individual's ability to serve the ic in a capacity as an adoptive home
lacement and as an owner or employee of a child-placing agency.

In the case of a misdemeanor simple assault described in North Dakota
Century Code section 12.1-17-01, or_equivalent conduct in _another
jurisdiction which requires proof of substantially similar elements
as required for conviction, the department may determine that the
individual has been sufficiently rehabilitated if five years have elapsed
after final discharge or release from any term of probation, parole.
or other form of community corrections or imprisonment, without
subsequent conviction.

The department may deny a request for a criminal background check

for any individual who provides false or misleading information about
the individual’s criminal history.

N

jw

>

o

Th rtment m xcuse a person from providing fingerprints if
usable prints have not been obtained after two sets of prints have

been submitted and rejected. If a person is excused from providing

fingerprints, the department may conduct a statewide criminal history

record investigation in any state in which the person lived during the
eleven years preceding the signed authorization for the background

check.

History: Effective April 1, 2010.
General Authority: NDCC 50-12-05

Law Implemented: NDCC 50-12
75-03-36-14. Volunteers.
1. A child-placin ncy which utilizes volunteers who work directly with

children and families on a reqular is shall:
4. Develop a description of duties and specify responsibilities for

volunteer positions;

b. Require personal references:
C. Designate a staff member to supervise and evaluate volunteers:;
d. Develo an for orientation which includes education on the

egal requirements for confidentiality, training in the philosophy of

the agency, and the needs of children and families served by the
child-placing agency:
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2.

e.

A

Require that a volunteer sign a statement of confidentiality; and

Require a criminal history record investigation and a child abuse
negle index investi ion, the results of which do not
he v r,_prior wing the v r hav

n rvi n c with chi

ll-time

History: Effective April 1, 2010.
General Authority: NDCC 50-12-05

Law Implemented: NDCC 50-12

75-03-36-15. Student field placements.

i

2.

A child-placing agency that accepts students for field placements shall:

o

ko PP P

I-‘"‘

Dev written plan ibing the students’ tasks and functions;
Require references from th nts’ ing institutions;

Desi ff member rvise and ev h nts;
Develo n for orientation and training of nts in th

philosophy of the child-placing agency and the needs of children
and families served by the child-placing agency:

Provide for students to participate in developing and carrying out
the case plans for children and families with whom they are working
directly;

Require that students sign a statement of confidentiality; and

Require successful completion of criminal history record

investigations and child abuse and neglect index investigations
rior wing studen hav nsupervi n ith
children.

Students may not be used in the place of full-time paid staff.

History: Effective April 1, 2010.
General Authority: NDCC 50-12-05
Law Implemented: NDCC 50-12
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75-03-36-16. Child abuse and neglect reporting.

5

™

The child-placing agency shall follow the mandated procedures for
reporting child abuse and neglect as outlined in North Dakota Century
C ection 50-25.1-0

Th ncy shall dev icy for handling any suspected incidents
f child abuse or neglect involving child-placin ency staff or f ror

adoptive parents. These procedures must include:

2. A provision that assures that any person having knowledge of or

reasonable cau that a child is abus r_ neglected
reports the circumstances to the local county social service board,

regional human service center, or the department;

b. A provision for preventing a recurrence of the alleged incident
pending investigation; and

C. A provision for rehabilitation of the individual and for evaluating
the continued utilization of any child-placing agency staff member
or foster or adoptive parent who has been the subject of a

services-required finding in a report of child abuse or neglect.

History: Effective April 1, 2010.
General Authority: NDCC 50-12-05

Law Implemented: NDCC 50-12

75-03-36-17. Critical incident reporting. The child-placin

S
have written policy outlining the critical incident recording and reporting process to

the regional supervisor, and parent or custodian of the child. if any, when any of the

following occurs:

1.

s

jw

[~

jon

An incident requires the services of law enforcement, including in the
case of a runaway or an absent child;

A serious inj r trauma of a child in foster care, including a child
placed for adoption, that requires the services of a medical practitioner;

Damage to a foster parent's home which could affect compliance with

licensing standards,including damage caused by fire, natural disaster,
or other incident, which would cause any kind of major structural

damage affecting the safety or shelter of the child or children in foster
are;

Extended failures that are not repairable within a twenty-four-hour

period, including heating, electrical, plumbing, or safety warning in the
foster home or the home in which the child is placed for adoption;

The death of a child placed in a home by the child-placing agency;
209




6. Any attempt at suicide by a child placed in a foster home, including a
child placed for adoption, by the licensed child-placing agency;

7. Pregnancy of a child placed in a foster home, including a child placed

for a ion:;
8. imin ivi he fi ror iv rent;

9. An assault on a staff person or family foster home member by a foster
hild that requires medi ntion medical practitioner:;

10. reak of a seri mmuni i
11

Any condition requiring closure of the child-placing agency or family
foster home; and

12. Any behavior involving a foster child, including a child placed for
ion, that r ts in i hr ning situation of harm to th
family members, staff, or other foster children

History: Effective April 1, 2010.
General Authority: NDCC 50-12-05
Law Implemented: NDCC 50-12

75-03-36-18. Emergency plan. The child-placing agency shall establish a

written emergen n forr ndin ntial natural, manmad nd health
emergencies, including flood, avalanche, fire, severe weather, loss of water or food
ies, in r,an hild clients or staff. Th n must in :
1. Designation of crisis intervention leader responsibilities;
2. Development of a crisis response organizational chart;
3. Primary and alternate plans for ev ion, including tran ion and
relocation of participants, when necessary, and evacuation of injured
rsons; an
4. Supervision of icipant: rev ion or relocation.

History: Effective April 1, 2010.
General Authority: NDCC 50-12-05
Law Implemented: NDCC 50-12

75-03-36-19. Con ntiality and retenti fi

1. The child-placing agency shall have written procedures for safeguarding
the confidentiality of records.
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2. The child-placin ncy shall ensure th records are keptin a
place, protected from damage, theft, and unauthorized access.

3. The child-placing agency shall have written policies regarding retention
f permanen ion records, foster care recor nd personnel files.

History: Effective April 1, 2010.
General Authority: NDCC 50-12-05

Law Implemented: NDCC 50-12

75-03-36-20. Legal servi r nsibilities. The chi in
agency shall employ or retain legal staff to represent the child-placing agency in
| matters and to assure prompt r tion of | stions for children in th
legal f th ency. The agency shall hav fficient liability insuran
r itself and children entr i re from seri financial jeopar:

History: Effective April 1, 2010.
General Authority: NDCC 50-12-05
Law Implemented: NDCC 50-12

75-03-36-21. Quality assurance. The child-placing agency or applicant
shall develop written policy outlining its process for determining that the

hild-placin ency is providing quality programming an rv including th

1. A process for reviewing the case plans for each child to evaluate the

2. Aprocess for reviewing select files, on a regular basis, to determine the
uality and effectiv f service ing provi . an

3. A process for reviewing the child-placing agency's referral and
admissions policies, procedures, and practices.

History: Effective April 1, 2010.
General Authority: NDCC 50-12-05
Law Implemented: NDCC 50-12

licen nder this chapter may n ration fore:

1. Notifying th ment in writing of the child-placin ncy’s intent to
ose and the proposed d f closure, with details regarding how th

child-placing agency plans to meet the requirements of this subsection.

This notification receiv hed ment not less than nin
rior to the pr d f closure;
2. All pending adoptiv ments are finalized;
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famili waitin iv ment hav n _referred her
agencies or have closed their cases:

Custodians of children referred for services have been informed of the

hild-placin ncy's re_and arrangements for transfer of th
hav n made;

The child- in ncy m r n mpt, whi

require publication of a noti f r ify former clien

child-placing agency’s closure;

Arrangements have been made with another resident licensed

hild- in to retai rmanen ion_recor n
rovi ost-finalization servi
Arrangements hav en_m ransfer an her recor hich

must be retained for a specific time period to the department; and

Temporarily retained records must be:

d. Boxed in banker-style boxes:

b. Clearly labeled; and

C. Indexed with the child- in n roviding the index
th ment in writing and el nicall ified h
department.

History: Effective April 1, 2010.
General Authority: NDCC 50-12-05
Law Implemented: NDCC 50-12

75-03-36-23. A ion servi - Coordination with referral so A
hild-placin n hall:

i

2.

Distri information rding i i rvic ferr r

and inquiring birth and adoptive families:;

R m inent inf tion fr referr rce. in in

the following:

a. Medical an velopmental information on the child:

b. Birth parent medical and social history, including the birth parent’s
medical an ial hi ’

C. Discharge hospital report and updated medical information on the

child after the birth of the child:
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The child’s lif k;
Child protection and child welfare history information. if applicable:;

Information from foster parents on the child prior to adoptive

lacement, if applicable;

A ified f the termination of parental rights order prior
ivi ment; an

A copy of the child’s birth certificate and social security card, if

available.

3. Attend the child and family team meetings of any child referred who is

in the ¢ f coun ial services or the de ment.

History: Effective April 1. 201
General Authority: NDCC 50-12-05
Law Implemented: NDCC 50-12

1. The child-placin n h

|

Inform a birth parent of the birth parent’s rights, obligations, and

responsibilities under state law, or as specified by court order;

Inform a birth parent of the continuum of openness in adoption and
the options available to the birth parent and the child for future

n llow t W,

Assist the birth parent in making a decision and understanding the
finality of relinquishment of parental rights;

Assist the birth parent to legally terminate the birth parent’s parenta
ights provided this is the decision of th rent and th rent h
the legal authori unilaterally relinquish his or her rights or mak

an adoption plan;
Honor the preference of the birth parent for the religious faith in

which their child wi rear rovi i not undul
lacem f ild for adoption;

Include the birth parent, and other significant persons including th
child when appropriate, in the development of the case plan;
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3.

d. Obtain, if assuming custody of a child for volun ment
purposes:

(1) Written authority from the parent or parents to place the child;

and
(2) Written authority from the parent or parents to provide
h. Maker nable eff inv he birth father in planning for

the adoptive placement of the child; and
i. Offer supportive and referral services to the birth parents.

No fee with the exception of reasonable fees as verified by the court and

W e law, may b i he pr iv iv ren
he birth parents. The servi rovi irth parents are n nden
n their willingn relinquish their child for adoption.
hild-placin n rrangin
foreign-born child is not expected to provide services to the birth
r h in _avai medi an ther rtinen
information regarding th ive child.

History: Effective April 1, 2010.
General Authority: NDCC 50-12-05
Law Implemented: NDCC 50-12

75-03-36-25. Provision of services to the child - Adoption.

b 8

p

jw
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The child-placing agency shall make every effort to place siblings

her in an ive hom f it is no S iblin
ther, the child- in n h written mentation in
the child’s file identifying the r ns the siblin n

together and the plans formulated to keep the siblings in contact with
one another after the adoption.

Th ild- in ncy shall provi i he child, if th
hi n r h ne, and shall give the child an ortuni
to explore the child’s birth history in preparation for the child’s adoptive
placement.

When appropriate to the child’s developmental needs, the child-placing
agency shall provide preplacement counseling to the child to assist the
hild in adiustin :

The_child- in n hall begin recruitment effi immedi
upon referral for a child referred to the child-placing agency withou
n_identified fami Diligent_recruitment will in isting the chi
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with local, region nd national child- ific recruitment resour

directed by the child’s child and family team.

History: Effective April 1, 2010.
General Authority: NDCC 50-12-05
Law Implemented: NDCC 50-12

1. The child-placin n ignat the child’ todian or
the court shall select the most appropriate form of care for the child

consistent with the child’s needs.

2. The child-placing agency shall select care that has the capacity to assist
in th hievement of th of permanen nd shall make eff as
ria involve the birth parents in th lection of care.
3. The child-placin ncy may mak al risk adoptiv cement
rior to the termination of parental rights, into the home of a pr iv
adoptive parent of that child, provided that:
a. The pr ive family home h been f studi nd
recommended for adoption placement;
b. Thel risk adoptiv ment is antici be for

thi ays. and

C. The prospective adoptive parents sign a document acknowledging
that they understand the risk of the birth parent reclaiming the child
and that ros iv tive parents will return the child to the

hild- ing agen n child-placin ncy’s request.

History: Effective April 1, 2010.
General Authority: NDCC 50-12-05
Law Implemented: NDCC 50-12

homes for infants.

1. The child-placing agency may recruit and arran for licensin
family foster homes that will provide interim care for infants bein
relinquished to the custody of the child-placing agency prior to the

ive ment of the child. F r homes m be licensed
rding to North Dak n Code chapter 50-11, North Dak
Administrative Code chapter 75-03-14, and department policy found in

manual chapter 622-05.
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2. The child-placing agency shall provi ientation foster parent to
increase the foster parent’s awareness of the following:

8. The foster parents’r nd relationships with ble children
irth paren nd pr iv iV rents;

b. Th im imeframe for a i

C. The record of the child’ V ment and n 3

d. The child’s lif k information;

€. The provision of pertinent, nonidentifying information regarding
he child’ karoun n, and written hority from th
custodian for medical care, including prescribed medication; and

f. An explanation of reimbursement procedures for cost of care.

3. If the child-placin ncy wish a_county-supervised foster

home, the child-placing agency shall secure permission to utilize the
home from the appropriate county social service board prior to the

ment. Permission must imi ific child for ifi
riod of time. The child-placin n hall _provi the sam
information regarding the chi h nty f r hom it w

provide to the child-placing agency’s foster home.
History: Effective April 1, 2010.

General Authority: NDCC 50-12-05
Law Implemented: NDCC 50-12

75-03-36-28. Pre-adoption placement preparation services.

1. A child-placin ncy may n hild in n ive hom
with fu ion a ment being completed on th iv
adoptive parents, including required fingerprint-based criminal history
record investigations and chi ndn i investigation

2. Ifth nd circumstan f the child warran child- i

n h ive the pr iv iv rents an rtuni
review the recor f the child in the child-placin ency’ ion
nd shall provide the prospective adoptive parents an opportunity to
meet with the child’ manager, therapi fi rparen nd other
reatment provider in an understanding of the child’s n n
h rvi he child will requir n placement in the pr iv

adoptive home.

3. Ifthe age of the child allows, the child-placing agency worker shall he
he child understand the reasons for placement, shall prepare the chi
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for the new family an vironment, and sh available he chi
and the birth parents for supportive services.

4. |If the age or the mental, physical. or emotional condition of the child
allows. pr ment preparation services must in ;
a. A visi n_th iv r nd the child in the foster
home;
b. haring the child’s lift k with the child and th ive parents:
C. Making arrangements for a physical examination unless the child
h hysical examination within on r prior ment an
f the physician’s report and the child’s immunization record
is in the child-placing agency'’s file for the child:;
d. Making arrangements for an e n nd hearing examination
for a child three years of age or older unless the child had these
aminations within on r prior ment and copi f th
xamination r re in the child-placing agency’s file; an
€. The sharing of information regarding the child’ lopment an
needs between the foster parents and the adoptive parents.
5. The child-placing agency sh repare the adoptive parents for an

understandin f ration anxi rief r ion, and problem
r d to chment.

6. The child-placing agency shall notify the referral source of the date of

placement.
7. The child-placing agency shall make any interstate adoptive placement
in ordance with the inter com n th ment of childr
8. If warranted, the child-placing agency shall discuss the availability of
adoption assistance and shall make a referral to county soci rvi
when ropriate. The child-placi ncy m rovi un

social services with supporting documentation of the need for adoption
assistance when making the referral.

History: Effective April 1, 2010.

General Authority: NDCC 50-12-05

Law Implemented: NDCC 50-12
75-03-36-29. Adoption placement.

1. The child-placing agency sha opt written policies for the placemen
of a child free for adoption. The policies must provide for the following:
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4. A placement contract as specified in North Dakota Century Code
section 50-12-06:

b P ment into an a ive hom n i r
hild is le free for ion;

C. Placement of an Indian child accordin he Indian Child Welfar:
Act;

d. Placement in the best interests of the child;

e P ent with relativ r n family mem if it is in th
best inter f the child:;

f. Placing siblin her, if this is not possi ntok
separ iblin nn r adoption;

d. Placement to meet each child’s distinctive needs:;

=3

Prohibition of placement based solely on the basis of race, color, or
national origin of the adoptive or foster parent or the child involved;

Continuation of services to assist the child and family; and

j. Delivery of f the child’ rent medical recor: h
hild’s adoptiv rents.

i~

The child- in n h ive noti th rtmen n

child placed by the child-placing agency for adoption. The child-placing

agency shall provide notice within two weeks of placement on the form
rescri he d men

History: Effective April 1, 2010.
General Authority: NDCC 50-12-05
Law Implemented: NDCC 50-12

i -36-30. Post-placement an -finalization.

1 Th ild-placin ncy sh

a. Make continuing supportive services avail for_children and
families following adoptive placement;

b. Interview all members of th ive family in the family h

C. Have face-to-f visits with the child on a month iS primari
in the child’s residence and the content of the visits must be
documented in the child’s file;
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d. Provi istan he adoptive fami
adoption of the child; and

e. ak -finalization servi vailab ve paren irth
ren d th hi r adu hen n . Minim
h h rovide for:

(1) An_exchan f pictur nd letters b en birth an
adoptive families consistent with contact agreements;

(2) Adoption search services; and
(3) Information and referral services.

The child-placing agency may charge a reasonable fee for adoption
search services.

History: Effective April 1, 2010.
General Authority: NDCC 50-12-05
Law Implemented: NDCC 50-12

78

i

N

P

-36-31. Services to pr ive a tive parents.

A child-placing agenc rving_minority r children_shall hav
recruitment plan that actively recruits homes of the same race as the

adoptive children to preserve the adoptive child’s culture.

The child- in n hall provide information to a prospectiv
a ive parent the adoption process. the child- in ency’
olici nd practi lega edures, and th roximate time th
adoption process will take, adoptive standards, children available, the
availability of a subsidy if appropriate, and a payment schedule which
clarifi rovision of servi dat f payment, and an imate of
final costs.

Th hild- in ncy sh require th r ive tiv

parent of a foreign-born child to purchase a surety bond. or have

five thousand dollars in savings, to provide financial protection for a

i isruption, or unexpecte ica ts prior to finalization

n h iv rent is provi f th e of ion
from the foreign court at the time of finalization in the foreign country.

The child-placing agency shall document the following information in the

icant’s record an umm f the information m recor

in the adoption assessment:

4. Motivation for adoption;

b. rengths and challen f each member of the family:
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SIS

The attitudes and feelings of the family members and extended

family regardi ion, with is, if indi

nd feelings ntia ial n nd foreign-born

children:

Evidence of stability of the adoptive parents’ marital or other

significant relationships:

Th icant’'s understanding of and plans for isting a minori

r foreign-born chil understand and v he child’s racial and

cultural background:

Atti f th icant toward the birth parents and the birth

parents’ reasons for placement;

Th icant’ n for di in ion with the child:;

The applicant’s emotional stability and maturity, including a histo

of treatment for substance abuse, mental health concerns, abuse or

n issues ther | im ing th icant’ ion

stability and maturity. If indicated. the child-placing agency sha

make arrangements for psychological evaluation of the applicant’s

motional ili nd maturity:;

i licant’ rentin i nd _willin ir
itional skills nee for the child’ V ment;

Th i f the applicant’s birth children or previ

children about adoption, if applicable;

Reports of the physical examination of the applicant or

self-disclosure of medical concerns, current within the last
twelve months;
Th icant’ ili rovide financially for hild

with _or with financi sistance under sidiz

option, including the availability of health insurance;

T icant’'s referen in i fiv n n

community character references;

Th licant's religious preference, if any;

Description of the applicant's home and community:;

sti re for child care if th icant works:
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9. Plans for care of the child in the event of the death of the applicant

after the adoption;

Resul f fingerprint- riminal_hi record investigation
nd chi u nd n index investigations; and

Recommendations for adoption in regard to number, age, sex,
characteristics, and special needs of children best served by the

applicants.

|~

(g

ri h rse of th ild- in n k
th icant informed of th licant's s with the child-placin
agency. When an applicant is denied a positive recommendation for
a ion, the child- in n hall inform the applicant, in writin
of the reasons the child cannot be placed in the applicant's home. The

hild-plac ncy shall offer servi o th icant as n

The child-placin n hall require an ive family a ment

be updated at least every two years from the date of completion of the
iginal men il a child i into the home for th rpo
of adoption.

The child- ing agen hall hav lar contact with an rove
waiting adoptive family to assess their circumstances and current ability

to receive a child for adoptive placement.

The child-placing agency shall develop a procedure to allow applicants
rieve the servic rovi by the child- in n nd

allow pros iv V rents to al the child-placin ncy’

decision regarding adoption assessment denial.

History: Effective April 1, 2010.
General Authority: NDCC 50-12-05

Law Implemented: NDCC 50-12

75-03-36-32. C lan for ion.
1. The child- in n hall dev a written an for each
lient. Th e n_must includ scription of specific service

L

B~

to be provided and must include goals and the timeframes for meeting
those goals.

The child-placing agency shall review the case plan periodically.

The child-placing agency shall develop the case plan cooperatively with

he client, in ing with a child when development ropriate.
The case plan must be signed and dated by the client.
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5. Th lan ian n h manager.

6. Forachidinth of nty social services or the d ment
the case plan must be directed by the child’s child and family team.

7. For a child in the custody of the child-placing agency, the child-placing
ncy m ir h n.

8. Forachildinth f a birth or iv rent, th
rent m ir a n.

History: Effective April 1, 2010.
General Authority: NDCC 50-12-05
Law Implemented: NDCC 50-12
75-03-36-33. Client adoption case records.

1. The child-placing agency shgll malntam a_current and sys;gmatlgglly

fi record on n The chi in
shall maintain a master file or card Qatalgg on all case records of 1h§

child-placing agency. The case records must include the following:

a. A face sheet with current addresses of parents of child clients or
other significant persons;

b. Application ments:;

C. hild-placin nc ments an in cumentation
including criminal hi record investigation, chi n
neglect index investigation results, and medical records with
significant family health history for the adoptive parents:;

d. ical records with significant family h i for the chi
and any birth parent;

e igned statemen horizing n medical s
treatment for the child:;

f. Correspondence;

9. Lega ments;

h. Child-placin n reements or contr

L Reports from schools. specialists. and other agencies:
L A rvice plan; an
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k. Dated ngoing __recor of treatm rvis visit
conferences, and contacts with other persons concerning services

rovi he client.
In the event a family i ni itive recommendation for ion
or did not hav hi with them, th ild-placin ncy sh
k n fi narrativ indicating the r n and the manner in

which the decision was presented to the family.

History: Effective April 1, 2010.
General Authority: NDCC 50-12-05
Law Implemented: NDCC 50-12

-~

jo

immediatel h men jon disruptions;
Provide services t ist the child with feelings of anger, separation
and loss that occur after an adoption disruption:
A he needs of the child when considering replacemen ions:;
ffer counseling to the adoptive parents to assist them with feelings of

anger, separation, and loss; and

Assess the needs of the adoptive family with whom the child was placed
at the time of the disruption prior to considering any future adoptive
placement.

History: Effective April 1, 2010.
General Authority: NDCC 50-12-05
Law Implemented: NDCC 50-12

The child- in n h d written program description

which includes the following:

4. The purpose or mission of the child- in ncy, as itr
the child-placing agency’s role as a child-placing agency:

b. A description of the services provided by the child-placing
n ing which servi re provi ir

hild- in n nd which servic re e provi in

collaboration with county social services, the division of juvenile

services, tribal entities, community resources such as schools,

nd other ropriate ncies;
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C.

d.

e.

Characteristics _and _eliqibili requirements of _individuals
appropriate for referral to the child-placing agency;

A list of information that is required to be submitted with the referral;
and

Acknow ment that fin isions regardin hild referr
the child-placing agency rest with the custodian pursuant to the

hority and r nsibili nferr n (¢! ian under North
Dak nt ion 27-20-

2. The child-placing agen cy §ha|| have a ung ngg, admission, and
ischarge policy. The wri icy mu

a.

o

|®

(p

An assessment process for screening referrals, |nc|ud|ng a method
f rmmm h ropriaten f h referr ing th
har risti f a chi Ifrhlld ment;

Verificati h hild referr he child-

accepted fgr services is under the age of glghtgg n_at the gmg gf
intake and is determined to be:

2

Unable to receive parental care in the child’s own home;

Potentially capable of ing other family ties;

S

Able to participate in family and community life without dan
to self or others; and

2

Verification tha tance for services would not hinder an
adoption plan;

B

A child- in n n in providing ther: ic f r car
services must follow all requirements contained in the department’s
licy foun manual chapter 624-05;

A requirement that the child-placing agency wi r vide servic
hild _referr h hi ing_a en care witho
T th s of | e —

or sexual orientation;

A requirement that the child-placing agency accept a child for

placement only when legally authorized to do so;

A pr for isti h icant or referr ur r h
in inin Vi fr her ncies when the child-
agency'’s services are not appropriate to the icant’s or referra
source’s needs; and
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4. A requirement that the child-placing agency discuss with the child
and the child’s guardian the suitability of the child-placing agency’s
rvices in meeting the child’s identified needs.
3. Alicen child- in ncy shall work with th men set
the child-placin ncy’s f r care rate.

History: Effective April 1, 2010.
General Authority: NDCC 50-12-05
Law Implemented: NDCC 50-12

75-03-36-36. Child-placing agencies’ file and documentation

requirements for foster care placements.
i T I hild- in n hall ado written fi n mentation

requiring that, within thirty days r placement, the child- in

agency establish and thereafter maintain a file for each child. This file
must include:

a.

b.

o

[~

=

g

The child’ nam irth dat n nder:;

Name an n information, in ing th f th ian
aren nd other inent indivi :

A signed care agreement, contract, or current court order

establishing the child-placing agency’s authority to accept and
care for the child;

An explanation of nd r nsibility for consent t

any medical or surgical care;
An explanation of responsibility for ment for care an rvi
A current care plan;

A copy of the appropriate interstate compact forms;
Copies of periodic. at least quarterly, written reports to the child’s

ren rdian, or n
Medical recor in ing annual health tracks screenin n

viden f ropri medical followthrough, immunization

records, and height and weight records;

Recor f dental examination interv not to exc iX

months.  Provide for dental treatments, including necessary
prophylaxis, repairs, and extractions:;
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k. hool records, including indivi ion plans, i i 5
and

|. Records of eye examinations at intervals not to exceed two vears.
hildren who are in n f i ith

as required.

The child- ing agen h written fil mentation
olicy ensuring that the child- in n hall maintain rren
and systematically filed case record on each client served. Permanent

recor h k in k fire-resistant fili in
There shall be a master file or card catalog on all case records of
the child-placing agency. The case records shall include at |east the
following:

[

a. A face sheet with current addr f parents of chi ients or
other significant persons;

b. Application documents;

C. Agen men n in ocumentation, in i
criminal history and child protection services registry check results;

d. Medical records with significant family health history and sign

men thorizing n medi r surqi reatment:

e I nden

il uments:
ga. Child- in n reements or contracts; an
h. A rvi lan.

History: Effective April 1, 2010.
General Authority: NDCC 50-12-05
Law Implemented: NDCC 50-12

75-03-36-37. Child and family plan of care for foster children. The

hild- in ncy sh a written poli hat ensures the child-placin

ncy wi velo written n of care for h child and family. The poli
must require:

1. The child-placing agency develop the care plan in conjunction with the

child and family team;

2. The child’s care plan be developed or reviewed within thi s of

placement with the child-placing agency;
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3. The child’ r n V r reviewed with th ropri

participation and informed consent of the child or, when appropriate,

the child’s rdian or custodian;

Documentation that the child and a child-placing agency representatiye

hav ici d in child and fami m meetingsonar ar i
and that input has n ined from the ¢ ian, child, family, f r
family, and other pertinent team members;

>

o

Documentation that the child-placin ency has collaborated and
communi r r intervals with other ncies that are workin

with the child to ensure coordination of services and to carry out the

child’s plan;

6. Documentation of services provi b her ncies. includin
arrangements that are made in obtaining them:;

I~

Documentation of the arrangements by which the child’s special needs,
in ing prescri medication, di r ial medi rocedure
are met;

8. The child-placing agency make reasonable efforts to gather information

from the custodian, parents, foster parents, courts, schools, and any

other appropriate individuals or agencies:

9. Completion of a strengths and n sment of hild, bi i
fami nd f r family;

10. Identification of m rabl in ing timeframes for completion:;

11. Identification of the m res that wi ken or tasks that wil
performed to assist the child and family with meeting the goals;

12. |dentification of the individu r_entity responsible for providing th

service or completing the task:

13. A discharge plan. including a projected discharge date with special

attention to discharge planning efforts for a child who is aging out of
the foster care system; and

14. The child-placing agency to document in a child's service plan evidence
of individualized treatment progress. to revi he n atle Vi
thirty days. or more often if necessary, to determine if services are

adequate and still necessary or whether other services are needed.

History: Effective April 1, 2010.
General Authority: NDCC 50-12-05
Law Implemented: NDCC 50-12
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pareng trgmmg Support The child-placing gggncy shall adopt a written fa mlly
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h ncom he followin
The chi in h ruit family f rhom
the hgmgs suita |||1y to meet 1hg individual and §pggja||zgg ggdg of
hildren ed for family fo re, in ing th with ph

mental, and emotional dlsabulltleg

The child-placing agency shall recruit foster parents who have

xperien r who have th rsonal chara isti n mperamen
suited to working with a chi ed in their home, wh n_provid
hild with care, protection, and the relationshi n rien h

foster normal, healthy childhood development;

The child-placing agency shall make efforts to recruit family foster
homes which reflect the race of children being served:;

The child- in n hall arrange for licensing family fi r car
roviders as f :

a. Family foster homes must be licensed according to North Dakota

Century Code chapter 50-11 and North Dakota Administrative
C r 75-03-14; an

b. Providers of therapeutic family foster care must m th
requiremen f d men icy found m r
624-05;

The child-placing agency shall place children only in licensed family
foster homes:

The child-placin n hall make avai nd sh nsure th
f r paren m he following training:
a. Fire prevention trainin ified in North Dakot ntu 0

section 50-11-01.5;

b. Training requirements contained in North Dakota Administrative
Code chapter 75-03-14;

C. Trainin iremen ntain

in_man ual chapter 622-05, g§1g gag for g glgg ||gg §mg

standards; and

d. Training requirements contained in department policy found

in ch r_624-05 r_car rvi - _perm n
nn oli an r r requir: raining for fi r
arents providin ialize re;
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T hild-placin n hall provide for ongoin rvision of f

parents to ensure foster parents have the training necessary to provide
quality care;

8. The child-placin ncy sh rovide, and ensure that foster parent
have the n m_the child- in ncy, and the chi

welfare system and shall provide an orientation to foster parents on the
child-placing agency’s policies; and

The _child- Dlacinq agency shall ensure staff and foster parents
have training in, precautions for severe weather, first aid, and
cardiopulmonary resuscitation.

History: Effective April 1, 2010.
General Authority: NDCC 50-12-05

Law Implemented: NDCC 50-12

N

|©

75-03-36-39. Foster care placements. The child-placing agency sha

cr maintain wri i 'n'n how th hi - in a ency will

ment d n . Th n must r th riateness

f|n|t|a||y placing a ch|Id with a spgmf c foster family a nd must provude for ongoing

assessment of the appropriateness of the placement. Additionally, the evaluation
must include:

The child’s view of th ement and of the fi r fami

=

2. Thef r parent’ mmitment to the child’ t interests:

3. Thefi r parent’s relationship with the biological family and support of
the biological family;

4. vidence that th ment supports the child’s educational n
including avoiding change of school placement;

5. Evidence that the placement supports the child’s religious and spiritual
needs;

6. Evidence that the placement supports the child’s cultural needs:

7. An ment of the quali f the relationshi een _the f
family and child;

8. An sment of the foster family’ ility to a nd work with th
child’s birth family, when applicable;

9. Evidence that th ement supports maintaining sibling connection
i.e.. siblings are being placed together, or the vicinity of the placement
ncoura ibling visits and contacts;
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10.

1

Evidence that th cement 0 ropria
and contacts; and

Use of staff trained to determine the needs of children and their families,
ment r r for_children found to in_need
ment, and to mak isions n ff ropri

placements.

History: Effective April 1, 2010.
General Authority: NDCC 50-12-05

Law Implemented: NDCC 50-12
7 -36-4 rvice iv The child-placing agen hall devel
written i ressing the servi eliv mponent of its programmin

including the following:

1

po

P

jor

A description of how the child-placin ncy engages in the chil

family team and wraparound philosophies. and how collaboration efforts

occur;

A ription of how the child-placing agen rovides servi for
hi mm he child’s n ither dir r_through

cooperative arrangements with other agencies;

A description of how the child-placin ncy demonstr that it i

guided by the best interests of the child in all matters relating to services
for children;

R rding religion and spirituali requirement that:

a. The child- ing agency assess the religio nd spiritual n
of the child and the child’s famil n admission;

b. The child- ing_agen ive ropri onsideration to th
religious and spiritual needs requests of the child and the child’s

family when determining programming and placement:;

[

The child-placing agen nd foster parents r he religio
and spiritual beliefs of th ild and the child’s family;

o

The child-placing agency and foster parents make opportunities

available for the child to attend religious and spiritual ceremonies
of the child’s choosing within the area in which the child is pla

whenever possible; and

€. The child-placing agen ument the religi an iri

activities in which the child participates:

Reqgarding culturally sensitive programming, a requirement that:
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2. The child-placing agency assess the cultural needs of the child and

he child’s adoptive and birth famili n admission;

b. The child-placing agency give appropriate consideration to the
cultural needs of the child and the child’s adoptive an irth

families when determining programming and placement;

C. The child-placing agency and foster parents respect the cultural

beliefs of the child and the child’'s adoptive and birth families;

d. The child-placing agen and foster rents make cultural
rtunities avai within the area in which the child is plac
whenever sible; and
€. The child-placing agency document its efforts to meet the cultural

needs of the child and the child’s adoptive and birth families:;
Regarding educational needs, a requirement that:

a. The child- ing agency provi unities for academic and
vocational training:

The child-placing agency attempt to place a child to maintain the
child’s current school placement; and

(=3

C. When applicable, the child-placing agency document the reasons

why a child had to change schools due t ment;

Regarding how the child- in n rts the state’s eff
maintain sibling connections, a requirement that:

a. The child-placing agency make efforts, and document efforts made

to place siblings together;

b. The child-placing agency document the reasons siblings were not

placed together;

C. The child- ing agency arran ibling visits and contacts;
d. The child-placing agen ment visits between siblings: and
e.

The child-placing agency educate foster parents on the importance

of sibling visits, state requirements regarding these visits, and
assist the foster parents with overcoming obstacles regardin

sibling visits;
Regarding how the child-placing agency supports the child welfare

system’s parent and child visitation policy, a requirement that:
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The child-placing agency arrange visits between a child and the
child’s parents;

The child-placing agency document the visits between parents an
a child in care;

When visits are not occurring as required, the child-placing

ncy document efforts m nd the reasons the visits are n
occurring; and

The child-placing agency educate foster parents on the importance

of parent-child visi nd that the visits are requir: n h
foster paren ith overcoming ob regarding th visits:

rding the hing an rsonal item wan vai f r

children, a requirement that:

a.

b.

A

The child-placing agency provide each child with clothing, which

is_indivi c nd fitted ropri he season an
mpar. f other children in the community; an
The child-placing agency provide each child with age-appropriate

personal hygiene items;

ressing how hild- ing agency will partici in_preparin

adolescents with the skills required for them to live independently:

Requiring that services are delivered by, or under the supervision of,

professionally trained staff who:

a.

b.

C.

d.

P know! f chi velopment, fami nami n

the effects of separation and loss within the child's developmental

level;

Have specialized knowledge, skill. or experiences required to

provide or |ocate resources most suitable to the needs of a child

in foster care an h he child and the f r_ parents mak

effective use of those resources:

Help foster parents improve their parenting skills and teach foster
rents what they ne know in caring for a child who is not thei
wn; an

Work | ratively with the | dian _in _coordinatin

services for a child, the child’s parents. and foster parents to
achieve permanent arrangements for the care of the child: and
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12. Commitment to the involvement of the child’s parents in planning for the
child. .

History: Effective April 1, 2010.
General Authority: NDCC 50-12-05
Law Implemented: NDCC 50-12

75-03-36-41. Rights of the foster child. The child-placing agency shall

have written policy indicating that th ency su rts the rights of foster children.

Specifically, the child-placing agency shall:
Respect the religious beliefs of the child:

|—L

2. Respect the biological family;

3. Ensure the child has visits and contacts with parents and siblings on a
regular basis when not contraindicated by the custodial agency:;

4. Allow the chi hav rsonal prope nd a e for safe stora
of that property:

5. Ensure programming takes into account cultural sensitivities;

6. Allow the child to express the child’s opinions on issues concerning the
child’s care or treatment;

7. If developmentally appropriate, ensure the child’s participation in chil
and family team meetings;

8. |If developmentally appropriate, ensure the child’s input into the child’s

plan of care;

9. Ensure the child’s right to safe ermanency, and well-being; and

10. Outline the process that can be utilized by the foster child if the child

feels the child’s rights are not being protected.

History: Effective April 1, 2010.
General Authority: NDCC 50-12-05
Law Implemented: NDCC 50-12
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CHAPTER 75-03-37
TRANSITION-AGED YOUTH AT RISK

Section

75-03-37-01 Definitions

75-03-37-02 -
75-03-37-03 Transition-Aged _Youth-at-Risk Program - Statewide

Interagency Advisory Council - Regional Subcommittees

75-03-37-01. Definitions. As used in this chapter:

2

e

[N

(o

"Department" means the department of human services.

"Independent living skills" includes self-advocacy; the sufficiency to

nomi m ne’s daily n an hav fe an
to live; abili in mic, Vo nal cation
the ability to develop a sense of connectedness: abili to avoid illega
r high-risk behaviors; and an understandi f how hysi

and mental health services.

"Individualiz ment" _means th roc h h_servi
rovider rmine _the needs an ropria rvice
transition-aged youth at risk.

"In-home supports" means supports provided to a youth, the youth's
family, or both, in the home environment, including mentoring, individual
nd family trainin nd respi re.

"Sin n_of care" mean an of care that identifi n cumen
need k Is, and th fe n_of the family which i vel

by the children and family team based on the family’s unique strengths,
values, and needs.

"Transition- h isk" m hildren and youn S

are at risk due to deprivation or other ivities resulting in youth
ing involved with the f r care or juvenile justice sys seriou

mental iliness or serious disabilities that do not qualify the youth for
V mental disabilitie se management, or Suici ndenci

"\Jocational rehabilitation" means an employment-f d program th

h eligible individuals with physical or mental i irments improv.

their employment opportunities by assisting individuals with disabilities
to achieve competitive em ment and increased independence.

"Wraparound" mean rength- hi hy of care that in
finable pr involving the child and family that r in a uni
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t of community services and supports individualized for that child and
family.

History: Effective April 1, 2010.
General Authority: NDCC 50-06-34

Law Implemented: NDCC 50-06-34

75-03-37-02. Transition-
Services.

1

™

The executive director of the de ment shall design n_individu
from within the department to oversee the program for transition-aged
h_at risk. Transition-aged th ri es fo n_through

twenty-four are eligible for icipation in the program.

Services to an individual youth must be appropriate to that youth and
not nee incl rvi f the transition-aged h-at-risk

program. The department shall provide the services. Services available

under the transition- outh-at-risk program include:

4. An individualized assessment for transition-aged youth at risk;

b. Development of a sin an_ of care t ordinate services amon

available servi ms. emphasizing existing case managemen
resources:;

C. Assistance in dev ing independent living skills:

d. ervices for transitionin ents from high school to em men
r postseconda ation;

€. |In-home support, including mentors, individual and family trainin
and access to respite care;

f. Development of a statewide independent living skills curriculum for
youth and families;

a. nc se assessment and treatment;

h. Psychological an chiatric evaluation and treatment;

Individu roup, and family therapy services:

j. Case aide services; and
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k. risis residential servi

History: Effective April 1, 2010.
General Authority: NDCC 50-06-34

r

Law Implemented: NDCC 50-06-34
75-03-37-03. Transition-aged youth-at-risk program - Statewide
nc Vi council - Regional sub mi
1. The statewide interagen vi council consists of represen
of the variou m partner: h ion, juvenile justi hi
welfare, tribes, case management, vocational rehabilitation, legislative

m ren n h. M rs ar d on their
know understanding, and interest in the needs of transition-

h. The advisory council shall advi he departmen ncernin
program _and policy issues, delivery of services, and methods for
reaching potenti nsumers.

a pD rtmen ff providing oversight for the program will dev
and facili he advi ouncil.
b. The statewide interagen

basis as determined by the council.

2. The regional subcommittees consist of representatives of the various

m_partner h ion, juvenile justi hild welfar

ri € management, v ional rehabilitation, paren n h.
Members are ed n their knowl understandin nd
interest in the needs of transition-aged youth. The purpose of the
regional s mmi Wi dvise the human service center in
the subcommittee’s region on program and policy issues, delivery of
services, and methods for reaching consumers. A subcommittee will
be formed in each of the eight human service center regions.

4. The individual providing oversight for this program shall design
a person from a human service center to develop and facilitate
he regional subcommittee within the region of the human servi
center.

b. The regional subcommittee shall meet on a reqular basis as
rmin he subcommi !

History: Effective April 1, 2010.
General Authority: NDCC 50-06-34
Law Implemented: NDCC 50-06-34
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