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Minutes:

1AR40 _VICE CHAIRMAN JOINSON: We will now open the hearing on 1B 1034,

Representative John Warner:  Again, it is wonderful (o be back here.  Fam not going to spend.

very much time with you.  Mr Chairman and members of the committee, “The testimony that
follows is a prepared text which is atlached to the Bill.  Following the reading of the text,
John Warner stated. I would respecttully ask the committee for a favorable recommendation.
which will allow it 1o go forward to appropriations.

1A1214: Tim Dawson: Chairman Johnson and committce memebers.  HB 1034 creates o

revolving fund for the investigation of antitrust violations,
1A:1442 Mark Sitz:  Chairman Johnson and committee members, | represent members of
the N.D. Farmers Union. 1 would strongly support HB 1034, We urge you to give it a do

pass recommendation,
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TALESS(e Jett Weisplening: 1 am here to present written testimony from Commissioner of
Agriculture Roger Johnson.  This pool of money would put us in hurmony with other states.
TAIR71 John Crabiree: Rep. Johnson and commitiee members, 1 just wanted 1o quickly
comment . Justas Fhink it is important to give the Atorney General the ubllity to send o
fetter to the court first and to give the resources to do this,  We will have legal resources
availuble and will make it casier {or us to address out of state situations, corporations,

1A:2140 VICE CHAIRMAN JOUNSON; s there any more testimony?

[f not we will close the hearing on HIB 1034,
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Minutes:

1A:3830 REPRESENTATIVE NICHOLAS:  We will open the hearing on HB [033 AND

HB1034,
1A:3840; ATTORNEY FOR THE ATTORNEY GENERALS OFFICE: DARREL

GROSSMAN,
1A;3901: REPRESENTATIVE BERG:  If HB1033 passes, were saying the Attorney General

could go ahead and go directly if they see an anti trust violation to a business organization and
request records etc, The current statue without 1033 says, the attorney general must go to a
district court and get authorization to proceed. s that right so far? ~ So the question | have is
the comparison was kind of made of made with a search warrant. We do not allow someone to
go out and search someone's house without first getting some judge to sign off and say you have
reasonable cause to go search., More specifically has the Attorney Generals office in recent

year seen a antitrust issue gone to a District Court and not been given the autherization to
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proceed with its investigation,

1A:4084 MR, GROSSMAN:  Mr Chairman and members of the committee,  No we have not.

While 1 certainly don’t have any concerns about the proposed amendment, I want to make it ¢clear
to the committee that if there were no change in the law, 1 do not believe it would impede any of
the investigations or legal responsibilitics or enforcement abilities that the antitrust would have,

We are confident that if a situation would arise that we could intact go to a District Court and

that Judge if we are doing or job properly would infarct give us the permission that is requested

under the current statue,
1A:4195 REPRESENTATIVE BERG: HBO 1034 provides an appropriation to do this so the
questions really relate to HB 1033, Is there anything that you can not do now under current

statues that you could do with this change,

1A:4240 MR, GROSSMAN: [ can give one simple example of when it might arise and that

might be in the case rather high profile visible militate national antitrust issue and that particular
casc that other states with sufficient bases could proceed with their investigation immediately
where in that instance we would have to try and get in to sce a District Court Judge 1o get
approval.  Again | am not suggesting Mr. Chairman that would impede us. There might be a
minor delay of a day or two and that is the most prominent example I can give you. | believe
that if we had an urgency and we went to the District Court we could get the approval.

I believe that would be quite promptly, I think it would be granted at the time we were there
unless is was some extremely complicate if the court needed to further consider,

We would go to a judge and say here is the probable cause and that is why we need to do follow

upon this. This is why we need to do an investigation. ~ Most of the circumstances the courts
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are it would be our are of expertise and if you are satistled that you have a sulticient case that
you need to proceed and if the only way you can proceed is with Courts upproval we could get it.
Again, it is going to have to be an antitrust  issue and again it is only an authority to investigate,
It is not un authority to take and sort of immediate action nor to issue any sort of injunctive relief
. It is merely getting that fist step of approval process, 1 you want to pass this legislation the
money would be there.  If we don’t need the sums we won't use them but if they are there then
we would get involved if it is signifleant (o N.D. 1t won't hurt to have the resources available
i we need them.  For expert witness ete. costs,

We have a fund like this in consumer protection funds like this one.  The antitrust fund could
build up because milti state cases do involve large sums. There are significant amounts in
antitrust situations,  In our current situation we would let other states take the lead roll.

1A 1190:CHAIRMAN NICHOLAS: Any other questions,  Thank you for coming down,

We will close on HB 1033 AND HB1034
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Minutes:

CHAIRMAN NICHOILAS  Committce Members 1'd like to get HB 1034 out of the committee

and it get it down to appropriations and they can put in the hopper with all of the rest of the Bill
they have.

Representative Berg:  Mr Chairman, | would move a DO PASS and re-referral to
appropriations on HB 1034,

Representative Johnson: [ second the motion for a DO PASS,

CHAIRMAN JOHNSON: The motion has been made by Rep. Berg and seconded by

Rep. Johnson.,

Any discussion Committee Members? O.K. The clerk will take the roll on HB 1034,
']‘[’]EI{E WERE!OQQ#?H’14 YESH”H’O NOH’!””,’I ABSEN']"H”!HQH
CHAIRMAN NICHOLAS CARRIED THE BILL

CLOSED ON HB 1034




FISCAL NOTE

Requested by Leglslative Councll
12/14/2000

Bill/Resolution No.. HB 1034

Amendment to:

1A. State fisoal effeot: /dentify the state fiscal effact and the fiscal effoct on agency approprintions compared
funding levels and appropriations anticipatod undor curront law.

| 1999-2001 Blennlum 2001-2003 Blennium 2003-2008 Biennium

General Fund| Other Funds |General Fund| Other Funds [General Fund | Other Funds
Revenues $150,00 " $150.000
“Expenditures $500.000 $366,75 $150.000
Appropriailons $500,00 | sase s $150,00d

1B. County, oity, and school distriot fiscal effeot: /dentify the fiscal effoct on the appropriate political
subdivision.

19899-2001 Biennium 2001-2003 Blennium 2003-2006 Blennium
School School [ School
Counties Citles Districts | Counties Cities Districis | Countles Citles Districts
$0 §0 $0 $0 $0 $0 $0 30| $0)

2. Narrative: /dentify the aspects of the measure which cause fiscal impact and include any comments relevan
to your analys/s.

The investigation and enforcement of antitrust violations would require three additional fie positions: an
attorney, legal assistant and investigator, In addition, the measure would require expert witness fees, travel
expenses, investigation costs, equipment costs and some outside counsel costs. All of these costs are
speculative because many of the expenses will be directly related (o the actual number of investigations and/
legal actions, Actual investigation costs and expert witness fees will proportionately increase with the numb
of investigations and actions. These projections are based on five or less investigations cach biennium,

3, State fiscal effect detall: For information shown under state fiscal effect in 14, please:
A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and
fund affected and any amounts included in the executive budget.

Other funds revenues of $150,000 arc projected for both the 2001-03 and 2003-05 bienniums. For projection
purposes, the midpoint of the estimated range of $0 - 300,000 is used for cach biennium. These projected
revenues represent civil penalties and reimbursement of investigation costs and attorney's fees in the event o
successful legal action, when appropriate. The amount of revenue may vary substantially based upon the
number of and the success with such cases. Any revenues will likely be realized near the end of the biennium
(and could even be received in the next biennium as a result of enforcement efforts in the previous biennium
The 2001-03 biennium revenues are anticipated to be available for the 2003-2005 biennium, which would
reduce General Fund expenditures and appropriations and increase other funds expenditures and appropriatio

by the same amounts,




B. Expenditures: Explain the expenditure amounts. Provide dotad, when appropriate, for each agency, hne
itom, and fund affectod and the number of FTE positions affectod.

I Salaries and Wages-General Fund- three fle positions (attorney, legal assistant and investigiutor).
o $286,000 for the 2001-03 biennium
e $297,000 in the 2003-05 biennium

2, Operating Expenses -

¢ [rofessional Services- $170,000 from the General Fund for the 2001-03 biennium; $183,750 for the
2003-05 biennium - Expert witness fees and expenses reimbursement are eritical in these types of
investigations and enforcement actions,

® ‘I'ravel - $15,000 General Fund for the 2001-03 biennium; $15,750 for the 2003-05 biennium - these
cases and investigations would involve g substantial amount of travel for the positions.

® Professionul Supplies - $15,000 trom the General Fund tor the 2001-03 bienniumy; $15,7£0 for the
2003-05 biennium - This includes office supplies, specialized soflware to maniputate a very high
volume of documents, postage, telephone, copying, and resource muterinls expenses,

® Ducs and Professional Development - $4,000 from the General Fund for the 2001-03 biennium; $2,00
for the 2003-05 biennium. Antitrust is a highly technical and complex arca and intially would reguire

substantial training for all three e positions,

3. Equipment - $10,000- from the General Fund for the 2000-03 biennium; $2,500 for the 2003-08
biennium - Computer and printer equipment, as well as oftice fumiture, would be needed for these
positions, Computer storage and processing would be needed to store, retrieve, and manipulate
hundreds of thousands of documents,

C. Appropriations: Explain the appropriation amounts.  Provide detail, when approptiate, of the

effect on the biennial appropriation for each agency and fund affected and any amounts inchuded
the executive budget. Indicate the relationship between the amounts shown for expenditures and

appropriations.

This bill contains a $500,000 General Fund appropriation to the Office of Attorney General, This
appropriation was excluded from the exccutive budget. For the 2003-05 biennium appropriation, the
General Fund amount could be reduced by the other funds revenues. Again, the midpoint of the
projected range of $0 - $300,000 in estimated revenues is uscd for this purpose. The amounts shown
below are for the 2001-03 and 2003-05 bienniums respectively,

Salarics - $286,000/$297,000 Salarics - sce the detail provided in the expenditures section of this fise
note.

Operating Expenses - $204,000/8219,750 - sce the detail provided in the expenditures section of this
fiscal note.

Equipment - $10,000/$2,500 - see the detail provided in the expenditures section of this fiscal note,

! !
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REPORT OF STANDING COMMITTEE (410) Module No: HR-18-2152

February 1, 2001 3:13 p.m. Carrier: Nicholas
Insert LC:. Title:.

REPORT OF STANDING COMMITTEE
HB 1034: Agriculture Committee (Rep. Nicholas, Chairman) recommends DO PASS and
BE REREFERRED to the Appropriations Committee (14 YEAS, 0 NAYS, 1 ABSENT
AND NOT VOTING). HB 1034 was rereferred to the Appropriations Committee.

(2) DESK, (3) COMM HA.48-2162
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Committee Clerk Signature _,,//z_//&//_(//‘/( ) ]
Minutes:

The committee was called to order, and opened the hearing on HI3 1034, "The title of the bill was
read.

Rep, Warnep: Appearing as the chairman of the Interim Commitiee on Agriculture. They
et during the interim to discuss issucs of importance to do with the agriculture community, HB
1034 would create n revolving fund to empower the Attorney General to use the power ihey have
under federal law to prosccute antitrust violations, They realize that the amount of $500,000 or
whatever amount appropriated would not be adequate for an entire lawsuit, it could be North
Dakota's contribution to the lawsuit in general. This bill came out of concerns in the ranching
community, and met packers and meat processing industry, There are really only four companics
who dominate the entire meat packing industry, They are allowed to manipulate the market
prices, and force the product to come to market at prices as they chose, This causes u serious

financial problem with America's ranchers,
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When they heard this bill in the Agricuiture Commitice there were concerns raised abut
the chemical industry, that this was refated to chemical harmonization. Wants to make it clear
that this is not what this is. The chenmical harmonization needs for change are more legislative,
and the chemical compatics work through marketing, which is not against the law. HB 1034
addresses the problem that has existed since at least the beginning of the 20th century, once
addresses by the packers and stockyard law, We believe this law is adequate to address market
concentration, but has not been enforced in the recent years by the national Attorney General,
This bill would allow the states to act in concert to civeumvent the national Attorney General,
and to bring suit on their own,

Rep. Skarphol: 1 see nothing that confines this to agriculture related antitrust faws, What
would prevent us from suing anyone over antitrust with this appropriation.

Responge: There is nothing that would limit this to agriculture, That is just where the
concern came from,

Rep. Koppelman: It says in line 10 the moneys in the antitrust fund must be appropriated
to enforce antitrust laws, 1] read that correctly it says we have a perpetual antitrust
appropriation, and ina way attempting to bind future legislatures and their action in the
appropriation of dollars, Who is to say there will always be a need for this appropriation,

Response, Tim Dawson, Legislative Counsel: That sentence is to say that it does go
through the appropriation process, and there is no continuing appropriation in this bill,

Rep, Koppelman: Would the word may not accomplish the same thing,

Response, Tim Dawson: Yes, the word must could be changed to may,
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Rep. Skarphol: To Tim Dawson, lets say there is money left over in this fund afier the

end of the biennium, doesn't this language say that it must be appropriated to the Attorney
General for enforcement?

Response, Tim Dawson: Yes, that is correct,

Rep, Warner: The key word is must be appropriated, it is not automatically retained in
the Attorney General's office without going through the appropriations process.

Rep. Koppelman: Understands that is the intent, but still believes the word may needs to

A A A

be inserted to repalee the word must,

Tim Dawson, Legislative Counsel: Is here to explain the bill, not to be for or against the

bill, The bill creates a revolving fund in the first section and has an appropriation in the scecond
section. The fund appropriation is different than a special fund and different than a continuing
appropriation and a normal appropriation, therefore it is a revolving fund, The appropriation is
$500,000 to enforce antitrust violntions,

Rep. Byerly: Right now in the Attorney General Refund Fund, all the moneys left over
on June 30th of cach year, aren't they deposited in the general fund,

Response: [f my memory serves me, that is correct, But this bill creates a new fund, one
that doesn't exist already, without the same rules. T am somewhat confused that if there were a

settlement where that money would end up.
Response, John Warner: If there were a settlemment the money would end up in the
antitrust fund created here, that's why the notwithstanding language is in there at the beginning,
Rep. Byerly: So traditionally, in most of these funds we say at the end of'a calendar yeat

or fiseal year or biennium, the money left over get transferred into the genetal fund, 11 the way
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this bill this is written, that money would be sitting in this fund, and then we would physically
have to do something with that moncy.
Response: Correct.

Rep, Skarphol: To Tim, in the event there was an antitrust suit (ited in the interest of

agriculture, are there provisions in place so that the interested partics can participate, and can
moneys be deposited in this fund?

Response, Tim Dawson: He is unable to answer that question. He does not understand

the antitrust process.

Rep. Glagsheim: The refund fund still exists and everything clse but these antitrust

scttlements if there are any would go into that fund,

Response: Correet,

Dana Brandenburg: Urges the committee to pass the bill. He had a personal expericnee

in dealing with businesses, and believes this bill would have helped him, He is originally from
Edgely.

Rep, Koppelman: Can you give us an example of where you believe antitrust abuse
appears,

Response: Belicves antitrust abuses appear all over, The corporations make money and
the producers go broke.

Mark Treechock, Staff Director for ND Resource Council: Had handed out prepared
written testimony from the hearing before the Ag committee with the name Link Reinhiller on it.
The organization appears representing lvestock producers and for many years have sought to

have the packers and stockyards nct of 1921 enforced, They believe that the antitrust laws have
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not been enforced at the national level, and hope that this bill will allow them to be enforeed at
the state fevel. They support the passing of this bill.

Rep, Huethet: Question for Rep. Warner, Did you have a lot of interest in this during the
interim, Can you relate examples?

Rep. Warner: One of the examples was from Pro Gold, and how it looked like they
manipulated the market a the time of opening the plant, The prices were driven down, and the
plant was collapsed at the time of opening. Once the effective control of the plant was
transferred to the big business, the prices went up, [f we had a quick response teant within the
Attorney General's office, they could have done something to investigate the market
manipulation, and saved the plant control of the producers.

Richard Schiosser, North Dakota Farmers Union: We urge a do pass consideration on

. HB 1034, We think some of the issues that were discussed today we mentioned in out testimony
before the House Agriculture committee, along with its companion bill HI3 1033, 1 think Rep.
Warner mentioned the other issue of Pro Gold,

Chairman Byerly: What is HB 1033 that you referenced?

Regponge: That bill is still in committee, and grants authority to the Attorney General's
office for subpoena power, They could subpoena those who would have information as to
antitrust violations. ‘These bills came together out of the interim Ag committee.

Rep, Skarphol: Can you give us an idea of what hag happened to the equity holders in the
Pro Gold case?

Response: The issue was a cash low problem, beeause of the drop in prices, His

understanding is that there is ho returh on equity right now,
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Rep, Huether: Questions Rep. Warner, carly in the testimony it was mentioned that there
was more than just the Attorney General of North Dakota working on this. Is there an
organization where they would do this investigation?

Response, Rep. John Warner: There is an organization of Attorey Generals. Typically

one of the Targer states will begin an investigation, and then notify the other states asking for
participation. They managing state will divvy up the project,

Chairman Byerly: To Sundi Tabor of the Attorney General's office: 1s there anything

right now that would stop the Attorney General's office from participating in an antitrust case?
Was there any enabling fegislation that was required when the Attorney General joined the
lawsuit in the tobacco suit?

Sundi Tabor, Attorney General's office: There is enabling legislation alrcady, but the

tobucco case was different from antitrust fegislation, The office could begin antitrust actions
now, but the cost would be prohibitive,

Rep. Skarphol: s there any antitrust class action suites that we could join in?

Response, Sandi Tabor: Explains the difference between class actions, and antitrust
actions, They are not the same, and cannot combine them. You do not see the same type of
settlement in an antitrust action,

Rep, Glagsheim: With this bill, you could either begin something on your own, ot joitt in
with other Attorneys General,

Response, Sandi Tabot: The answer is yeas and no. We could do something, but are not
planning to do it on our own, The costs would be too huge.

Rep Skarphol: Do you think that $500,000 in a biennium is sufficient to do something

like thig?
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Response, Sandi Tabor: We have discussed this, This amount would help us be a player,

We would nof take this amount and initiate an antitrust suit, that would anywhere near cover it.
Rep. Byerly: Is the Attorney General aware of any cffort from any other states to actually
proceed with an antitrust action?

Response, Sandi Tabor: Is not aware of anything going on. They just might not be aware

of anything,

Chairman Byerly: If you remember last session we had the effort involving the Reap

people. If 1 remember correctly the court has thrown that out, 1t was an effort to deal with some

of these issues.

Mark Treechock: He can address this issue, That wis not an antitrust case, but was a anti

dumping action, There is a serics of steps that has to be tuken priot to a final win in a case like
that, and they have won 4 of the 5 steps. When they got before the international trade
commission, they ruled against the Reap promoters. They ruled the market penctration had not
been high enough,

The chairman closed the hearing on this bill,
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Minutes:
The committee was called to order, and opened committee work on HIBB 1034,

Chairman Byerly: ‘This was a bill that appropriated $500,000 to do antitrust actions. It

was very general and didn't relate to anything special, 1t is a $500,000 appropriation,

Rep, Skarphol: Moves DO NOT PASS. Rep. Carlisle seconded,

Rep, Skurphol: For discussion, 1 am thinking that $500,000 would be nice if we were
flush with funds, and we need to watch the end results, 1f something arises 1 would hope the
Attorney General's office could in conjunction with other states do whatever they can do and find
g way to fund it. [ don't think that there is anything that prevents them from doing this now.
They don't need the special authority.

Sandi Tabor, from the Attorney General's office: There is a chapter right now in the
Century Code, that enables them to do this alrcady. 1t s the issue of the funding, if they do it on

thetr own,
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Vole on Do Not Pass: 6 yes, | no (Rep. Glassheim), Motiot passes.

Rep. Skarphol will carry the bill to the full committee,
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Minutes:
The committee was called to order, and opened committee work on HB [034,

Chairman Timnye House Bill 1034 has to do with the antitrust fund in the oftice of the

Attorney General,

Rep. Skarphol: Moves to amend that removes section 2, The Attorney General's office
already has the ability to do this, and he doesn't think it's appropriate to put in another special
fund for $500,000. Hopefully the Attorney General's office should be able to do this if this needs
to happen, Scconded by Rep. Wald.

Chairman Timng: Why do we even need section |?

Rep. Skarphol: Okay, I will withdraw my motion. Then & notion is made for DO NO'T
PASS. Rep. Wald scconded the withdraw of the previous motion, and Rep, Carlisle seconded
the motion to Do Not Pass. ‘The Attorney General already has the authotity to do this, and he can

find it in his budget if it needs to get done.
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Rep. Glassheim: [sn't there some need to appropriate? Is there an antitrast fund now?

Rep. Byerly: Don't confuse this money with other money, ‘This bill is a stand alone bill
that would put an extra $500,000 into the Attorney General's office to do antitrust work, No
antitrust fund now,

Rep, Warner: This bill came out of the interim agriculture conmmittee, and he way
chairman of that coramittee, He wants to defend his bill. 1 you added up all the costs of erime
in this state, we spend many dollars to defend and prosecute and keep North Dakota a safe place.
Now when we talk about market manipulations that are destroying our companies, and look al
restraint of trade and price fixing on rail rates, and look at corporate tricks being done in the ag
community, we fail to defend the harmed persons in these actions, We really need to defend
these parties from predatory behavior by established companies, This is a small appropriation
when you look at the larger scope of things, 1 you look at the costs of antiteust lawsuits, it is
clear that ND could never take on one of these by themselves, 1t has to be done by a consortium
of states. The $500,000 would give ND a scat at the table, and allow some perimeters of the
lawsuit to be defined. Really wants to urge the committee to invest the money in protecting
these businesscs,

Rep. Gulleson: Question for Rep. Byerly, if we want to keep the language in section 1 to
establish the antitrust revolving fund so that the Attorney General could use dollars in that
special fund that would come in for uttorneys fees and investigation costs, couldn't we keep that
and not put the larger sum of money in it?

Rep Byetly: They alrendy have what is called o Refund Fund, ‘The settlements that the
office receives alrendy goes Into that revolving fund. That is the vehicle they have fn place to

nlready do these things, When we get to the Attorney General's budget, you will see that we
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have already taken $100,000 of that fund and appropriated it for another thing within that budget,
The balance of the fund varics, depending on when they receive a settlement

Rep, Gulleson: Supports Rep. Warner, and thinks this is critical to ND's economy, which
is dependent on commodities, and the ability for the Atorney General to be able to investigate
the antitrust violations is an important tool, and hope we keep the language alive and hope to
keep some dollars in there, $500,000 is a fot, but some lower level would be good,

Rep, Delzer: Has a problem with telling the Attorney General to go out and look for
lawsuits und we'll reward you with a certain share of what you bring in to do more, That's not
really the right way to do this. He cannot disagree with the farm markets being in a bad
situation, but he does not like the idea of a revolving fund that benefits them from doing what
they are already supposed to do.

Rep, Wald: Agrees with Rep. Delzer. However, in the past 8 years the past
administration allowed major oil companics to merge, major multinational ag processing
companics to imerge, major beef processing companies to merge, major communications and
publishing companies to merge, and so a small state like ND cannot tackle something that had
the blessing of the national government in the last 8 years. Just doesn't think that $500,000 in the
Attortiey General's office is going to fix the things that Rep. Warner eluded to, [t is a problem,
but it's going to start in Washington, and not in Bismarck,

Ren, Ketzman: Agrees with some of what Rep. Wald has said. He compares this with
the tobucco settlenient, The federal did nothing, and the states had to get together. That's what
we have here in agricufture, One reason is monopolies, and the state would do better
cconomieatly {f this changed. We have to put some money In here for the Attorney General (o

work with,




Page 4

House Appropriations Commitice
Bill/Resolution Number HB 1034
Hearing Date February 20, 2001

Rep. Byerly: Reminds the committee that in the tabacco settlenient case the state of ND
did not pat any sced money into that. The Attorney General has employees that we are paying to
do work, they have the ability to already do this, and this bill has no limits to agriculture suits, |
agree that most of these cases are federal, not state, Also, remember in the public service
commission budget we put in $33,000 plus $27,000 in other funds to start tooking at the rail rate
costs,

Rep, Kempenicli: This is an area of concern, and it does have to start in Washington,

There is also a resolution in the works dealing with this in general,

Rep. Warner: There has been some reference to the tobaceo lawsuit. Itis different; the
tabacco suit was not an antitrust suit, it was a civil litigation in which the state had a direet
lTnancial interest, 'The state had an opportunity for an enormous recovery. 1t was not pulting the
state at risk by going info it. Agrees with Rep, Wald as to the last 8 yers' administration, The
resolution also came out of the interim committ e and it just refers to the subpoena power of the
Attorney General, and allows him to ask questions, without going to court.

Rep, Clagsheim: The fiscal note anticipates income colled -w.ns of $150,000, 17
appropriation is like seed money to get started, and then replaced by recovery, Couldn't we of
least get in $150,000 to get started.

Fep Skarphol: In our divuussions with the Attorey General in regard to this, this Kind
of {8 like the muitistate tax commission in the tax commissioner's oftice, 1t takes u group of

Attorney General's to get anything accomplished, and we have confidence in the Attorney

General to find this within their budget i the need arises, and doesn't believe they need the

approprintion,
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Rep, Glassheim: Makes a substitute motion to amend to appropriate $150,000.

Scconded by Rep. Kerzman,
Voice vote on the motion fails.
Vote on DO NOT PASS: 14 yes, 7 no. Motion passes.

Rep. Skarphol is assigned to carry the bill to the floor,
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Link Reinhiller, Hazen, 873-5201

January 18, 2001

My name is Link Reinhiller, and I am a livestock and grain producer from
Hazen, North Dakota. | am also a former statewide chair of Dakota Resource
Council (DRC), and currently chair of the DRC Farm Preservation Committee, |
am offering testimony in support of HB 1033 and HB 1034, which give the North
Dakota Attorney General increased ability to take anti-trust action,

Although DRC is concerned with the continual mergers and increasing
consolidation in all sectors of agriculture, our particular specialty has been the
meatpacking industry, DRC first began urging federal anti-trust enforcement
actions as a result of growing meatpacker concentration in 1988, At that time,
neither the U. S. Department of Sustice nor the U. S. Department of Agriculture
(USDA) felt responsible for enforcing Section 202 (e) of the federal Packers and
Stockyards Act of 1921, which forbade anyone dealing in livestock to “engage in
any course of business or do any act for the purpose or with the effect of
manipulating or controlling prices, or of creating a monopoly in the acquisition
of, buying, selling, or dealing in, any article, or of restraining commerce....”

DRC believed and still believes that the adoption, by the nation’s top three
meatpackers, of so-called “formula-priced forward contracts” is clearly illegal
under this act. Under these contracts, meatpackers contract for fed cattle in
advance without a base purchase price, and the price is based on the cash market
price for the day of delivery. This business practice increases captive supply, or
the number of cattle packers can control without bidding on, and it distorts the
cash market that the final selling price is based on. USDA’s study of livestock
procurement practices in Texas two years ago showed a strong correlation
between low cattle prices and high rates of captive supply, Using USDA figures,
the Western Organization of Resource Councils (WORC) estimates that
insreased captive supply caused by formula contracts costs U. §. tanchers more
than $1 billion per year.

Over four years ago, DRC and other members of WORC submitted a
petition for rulemaking on captive supply to USDA. The petition asked the
Secretary of Agriculture to draw up rules requiring a firm base price on all
forward livestock contracts, and the public offering for sale of all packer-fed
cattle. This petition gained the support of the 1997 North Dakota State
Legislature, then Governor Ed Schafer, and the entire North Dakota
Congressional delegation, plus thousands of other cattle producers and producer
organizations around the country, Secretary of Agriculture Dan Glickman is
about to leave office without taking meaningful action on this petition,
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In other words, concentration in agribusiness is growing, to the detriment of
producers everywhere, including North Dakota, and it is growing in part becatse
of the failure of federal anti-trust action,

For this reason, DRC supports these two bills. One simply removes an
unnecessary step, which we believe is absent in most other states, for an
Attorney General who wants to take anti-trust action. The other provides seed
money to help strengthen such an action. In both cases, the goal is make it easier
for our Attorney General (o take the lead along with other states in filing anti-
trust cases, with the goal of making it more and more difficult for the federal
government to continue to fail to act. There are strong signals that North Dakota
would not be alone in pursuing such a plan. For example, other states including
Kansas have discussed the possibility of state-initiated anti-trust action on the
proposed IBP-Tyson merger.

We do not believe that the $500,000 called for in this bill needs to become
an annual expenditure, or that any full-time employees to be added to the state
payroll for this measure to have its desired effect, We anticipate that the money
would be used principally to contract for the services of experts whose testimony
in economics, or whose legal advice, would lend weight to the Attorney
General’s case. We also anticipate that any seed money set aside by the
legislature has a reasonable hope of attracting other private and public funds set
aside for support of anti-trust actions, In addition, any successful actions
enabled by this measure would result in the recouping of court costs, which
could help keep the fund replenished. Finally, as an example, North Dakota
produces approximately one million feeder calves per year. If actions taken by
our Attorney General should lead to the enforcement of existing anti-trust laws,
and that enforcement led to an average increase of value of just $10 per head, the
resulting economic activity would offset very quickly the appropriation attached

to this bill.
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My name is Karl Limvere. | am the pastor of the Zion United Church of
Christ of Medina. | serve as the chairperson of the Rural Life Committee of the
North Dakota Conference of Churches and am representing the Conference and

the committee today.

The Rural Life Committee of the North Dakota Conference of Churches
was established in 1986, and is the successor to other efforts by the Conference
of Churches dating back to 1974.  We have the responsibility of developing pro-
active, ecumenical responses to rural life issues in the state. This past year we
have given particular emphasis to economic justice issues facing rural America.

The Rura! Life Committee envisions and supports the development of a
rural society that promotes the greatest potential number of diversified family
farming/ranching opportunities possible. We support a widely-dispersed
structure of agricultural production with broad-based ownership that is dominated
by resident, owner-operated, family farms and ranches.

We believe thal the test of any agriculfural or economic policy is a moral
one. Public policy must put human needs ahead of economic profits. It must
foster communily accountability and responsibility and self-governance to give
the rural communily greater control over its destiny. It must create broad-based

ownership and opportunity for all.

Today, every primary commodity that is produced by farmers in this nation
i3 sold into a marketplace in which the top four firms have sufficient market
concentration (a 40% of share of the market) to be abla to affact the pricing of
the commodities that they buy. In economic terminology, our producers face
oligopsonies. What that means is a shared monopoly condition of buyers.

The problem of a concentration in the marketplace ia that such
concentration fosters and encourages concentration in production. Wa cannot
maintain a system of mid-sized independent family farms and ranches when the

marketplace to which they sell is concentrated.

Just for a quick understanding, let me make one comparison. Consider
the market power of one agribusiness firm in comparison to North Dakota's farm
and ranch operators. One firm has a sales volume that is 17 times larger than
all the production of all 30,500 farm and ranch operators in our state.




In fact, any one of the top four grain merchandisers in this country has
enough warehouse space to hold the state's entire wheat crop. The top grain
warehousing firm could house the entire output of North Dakota's grain
production and still have space left over for grain from farmers from other states.

My point is that there is a tremendous disparity in the economic power and
market position between a North Dakota farmer and the major agribusiness firms

in this country.

The two bills that you have before this mornirg are rather modest
baginning steps by which the North Dakota Attorney General's office could
investigate and take appropriate action to investigale and enforce antitrust laws.

I am deeply concerned about the continuing failure of the U.S. Justice
Department to actively pursue antitrust issues when we there is significant
concentration in market power among agricultural commodity buyers. For
example, there is greater concentration today in meat processing then there was
at the time than the Packers and Stockyards Act was passed in the 1920's,

It is our hope that not only would these two bills give needed authority and
capability to the North Dakota Attorney General's office, but that the increased
involvement of state governments in such investigation and activity would spur
the U.S. Department of Justice to take a more active inlerest and role in these

issues.

These bills won't break the stranglehold that the current oligopsonies have
upon agricultural markets, but they are an important beginning step and a signal

that their days are numbered.

| thank the Legistative Council for its work, and encourage you to continue
to move forward with these bills by giving them a "do pass” recommendation.

Thank you.
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Mr. Chairman, Members of the Committee,

House Bill 1034 creates a pool of money within the Attorney General’s office to
take part in multi-state efforts to enforce anti-trust laws. Obviously, the amount of
money asked for in the appropriations line is not enough to launch a lawsuit
against a national company but it would allow North Dakota to be present at the
table when critical decisions on the range and scope of an investigation are being
made.

In the normal course of these lawsuits, any settlement not only returns money for
North Dakota’s producers but restores the money to the revolving fund which the

state invested initially,

I would respectfully ask the committe to give this bill a favorable recommendation
for the Floot and to allow it to go forward through the appropriations process.
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Salary.
$26,639.03

Operating.  $4,156.89

Total
$30,795.92

Fiscal year 99-00

Salary:
$40,166.00

Operating:  $5,852.58

Total:
$46,008.58

Fiscal year 00-01 {to-date)

Salary:
$27,840.00

Operating:  $2,257.79

. Total: $30,097.79

Another question-| have only prepared a report on the
results of projects funded during fy 98-99 for the legislature. | haven't
done anything for projects fundad during 98-00. Is that something you feel

you'll need?

Let me know If you need anything else.
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Chairman Nicholas and members of the House Agriculture Committee, I am Commissioner of
Agriculture Roger Johnson. I am here today in support of HB 1034, which will create a

‘ revolving fund for use by the Attorney General to investigate anti-trust violations.

I commend the 56™ Legislative Assembly Interim Agriculture Committee, which drafted and

approved this bill for introduction to this Legislature.

As you know, economic concentration and loss of market power are of increasing concern to
farmers and ranchers in North Dakota and around the country. According to a study conducted

and released by Purdue University, more than 700 mergers, alliances, and acquisitions occurred

in agricultural industries during the 1990’s,

Consolidation and conceritration are occurring not otily in the input, processing and marketing

) . sectors of agriculture, but in the retail sector as well. A study released last week by National




Farmers Union sites that the top five food retailers account for 42% of retail food sales in the

United States, compared to 24% three years ago.

Farmers and ranchers are ulso facing new challenges as they deal directly with these multi-
national entities with respect to the production of their crops,  Contract production of crops and
livestock is increasing and it ofien problematic for producers. [ support the enactment of

safeguards for producers against unfair contracts and other anti-competitive practices.

The effects of economic concentration are adversely affecting farmers, ranchers, and consumers

in North Dakota through markel limitations, a lack of competition, and fower prices. The North .

Dakota Attorney General should have sufficient resources available to initiate and/or join multi-

state actions that deal with anti-trust investigations, The revolving fund created by HB 1034

would provide those resources.

Chairman Nicholas and committee members, I urge a do pass on HB 1034, I would be happy 1o

answer any questions you may have.




