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Chairman Poolman: Opened the hearing on SB 2336. 

Senator Kannianen, District 4: Testified to introduce and in support of the bill. I did have 
questions on constitutionality and loop holes before I agreed to sponsor the bill. I want to 
make sure that North Dakotans are the voices that are heard . I do not want to limit free 
speech. You can put things in law but sometimes that can be legally worked around anyway. 
I have learned some things since submitting the bill , and I am not saying this bill is the perfect 
solution but I feel it is a workable document. I hope we can look at it as a work in progress. I 
am open to ideas and I am open to amendments. I want to learn what is unconstitutional. 

(2:15) Chairman Poolman: you alluded to some of the questions that we may have. Like it 
or hate it, the supreme court has said that the money we give is an extension of our free 
speech . Have you come up with any answers on that question. People may hate that 
corporations can donate money but they still, under the constitution , have that right. 

Senator Kannianen: I understand that some states have pretty strict limits for candidates; 
the amount of money that you can donate to any given candidate. With corruption laws, 
maybe applying to candidates but not to committees dealing with initiated measures. I have 
learned that those are seen separately. Perhaps it would not apply the same way as far as 
being able to proportionality limit donations to the committee supporting or opposing and 
initiated measure or referendum. 

(4:05) Dustin Gowrylow, North Dakota Watchdog Network: See Attachment #1 for 
testimony in support of the bill . See Attachment #2 for additional testimony provided to the 
committee. 
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(11 :00) Chairman Poolman: We already have some issues in terms of being in conflict with 
that decision because we as legislators cannot take corporate donations. We have individual 
limits. Are those still here in North Dakota because no one has challenged? 

Dustin Gowrylow: Yes, typically laws are constitutional until they are challenged and 
declared to be otherwise. 

Chairman Poolman: This could very well fall in that same camp of something we could pass 
and have until someone challenged it. 

Dustin Gowrylow: Correct. 

(12:05) Pat Finken, Owner, Odney INC: See Attachment #3 for testimony in opposition to 
the bill. 

(21 :45) Andy Peterson, Greater North Dakota Chamber of Commerce: See Attachment 
#4 for testimony in opposition to the bill. 

(25:15) Kayla Pulvermacher, North Dakota Farmers Union: See Attachment #5 for 
testimony in opposition to the bill. 

(26:15) Jack McDonald, North Dakota Newspaper Association, North Dakota 
Broadcasters Association: See Attachment #6 for testimony in opposition to the bill. 

(28:25) Waylon Hedegaard, President, North Dakota AFL-CIO: See Attachment #7 for 
testimony in opposition to the bill. 

(32:10) Steve Andrist, Executive Director, North Dakota Newspaper Association: See 
Attachment #8 for testimony in opposition to the bill. 

(33:15) John Arnold, Elections Director, Secretary of State's Office: Testified in a neutral 
capacity on this bill. I am testifying as the administrator of North Dakota campaign finance 
online. This bill would require a few changes to be made to the system: 
1. Weekly statements for measure committees and sponsoring committees. It would have to 
be coded in and as the bill is drafted and it would have to be on the first working day of the 
week. 
2. The 72-hour report of contributors of 200 or more, that would need to get added into major 
committees and sponsoring committees. 
3. The year-end check would have to be added in for the 30% of a single donor, and 50% 
coming from in state. 
I mention this because we were not asked for a fiscal note but these would require some 
coding changes into the system and there would be some cost involved with this bill. I cannot 
give you an estimate of what that would be because we have not talked to our developer. 

(34:56) Chairman Poolman: At the end of the campaign , if they somehow have not made 
the proportions, who would be responsible for enforcing that or forcing them to give it back? 
Would it be the Secretary of State's office? 
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John Arnold: I do not see that addressed in the bill. I do know from experience that we get 
asked those questions. We would be sure to program in the 30 and 50 percent just as an alert 
for the filer as well as for the public. We do not know what we would do with that information 
after. 

(36:05) Jim Silrum, Deputy Secretary of State: Testified in neutral capacity. Under state 
law, the North Dakota Secretary of State does not have any enforcement capabilities so we 
could not. We could only audit. 

Chairman Poolman: Closed the hearing on SB 2336. 

(See Attachment #9 for additional testimony provided to committee.) 
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A BILL for an Act to amend and reenact sections 16.1-08.1-03.1, 16.1-08.1-03.13, and 
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Minutes: No Attachments 

Chairman Poolman: Opened SB 2336 for committee discussion. We had only Mr. Gowrylow 
speaking in favor. 

Senator Meyer: Moved a Do Not Pass. 

Senator Bekkedahl: Seconded . 

Chairman Poolman: (Asked for discussion.) I think it had a number of issues from being too 
vague to not having consequences. There were constitutional issues. I agree with his 
sentiment; the idea that it is frustrating sometimes to be outspent and have out of state 
interests come in but it is a tough call. 

Senator Bekkedahl: Was there any discussion of a study resolution for this issue so that it 
could be looked at in the interim, or was that not brought in committee discussion or 
testimony? 

Chairman Pool man: What came up in testimony is that we have already passed that huge 
study resolution by forming a commission to study the issue. So, certainly this can be part of 
the discussion. To jump into a vague, and impossible to enforce system would be difficult. 

Senator Bekkedahl: So this issue would be applicable to discussion in that other study 
resolution? 

Chairman Poolman: Absolutely. 

A Roll Call Vote Was Taken: 3 yeas, 2 nays, 1 absent. 

Motion Carried. 

Senator Poolman will carry the bill. 
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SB 2336 - Testimony bv Dustin Gawrvlow (Lobbvist #215) North Dakota Watchdog Network 

Senate Bill 2336 was written as a response to two separate forces: 

1. A reaction to Measure 3, Marcy's Law, being bought and paid for by out of state interests using North 

Dakotans merely as figureheads. 

2. A preventative against legislators wishing to meddle in the initiated measure process, to the detriment 

of the average citizen. 

Earlier this session I spoke against Senate Bill 2135, which seeks to create a "study" committee to "fix" the 

initiated measure process: 

As amended by this committee, that study committee only contains language "3 citizens" choses by the 

governor. It does not specify that those citizens shall have been involved in the initiated measure process. Nor 

does it grant equal footing to private citizens. It stacks the deck with legislators and special interest groups. 

The State Constitution protects the process, the legislature should stay out of the business of altering the process 

and focus on the campaign finance side of the equation. 

This committee should look at helping the system work for average citizens, and against out of state interests 

trying to hijack our legal system. 

During the hearing on SB 213 5 I mentioned there was a campaign finance bill works, this is that bill 

The desire to revamp, fix, or blow up our initiated measure system mostly comes from the ability of out-of-state 

money to influence our laws via the initiated measure system. 

In that spirit, and working with Senator Mathern and Representative Becker, we came up with concept which is 

before you. 

This bill does two simple things: 

1. Limits contributions to committees involved in initiated measures from taking more than 30% from one 

single donor. 

2. Requires that all initiated measure campaigns receive at least 50% of their total funding from inside the state 

ofN01th Dakota. 

This bill is des igned to weed out those legislators who would like to "blow up the system" from those ·who 

actually want to fix the system for No1th Dakotans. 

• I personally asked legislators to support this, and by looking at the bi-pa1tisan list of sponsors you can see that 

this idea is not Republican, Conservative, Democrat, or Liberal. 
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It is a No1th Dakota First Policy Concept. 

This is a diverse and bi-partisan group of legislators seeking to protect the initiated measure both from meddling 

legislators seeking to limit the powers reserved to the people, and from out-of-state money seeking to meddle 

with our state's laws. 

The ultimate solution to prevent legislative meddling in the initiated measure system is to add a paragraph to the 

state constitution as follows: 

"All constitutional, statutory, and administrative revisions to the initiated measure, recall , and referendum 

process shall originate within the petitioning power of people. The legislative assembly shall not be vested with 

the power to place any constitutional measures on any ballot altering the provisions of Aiiic1e III of thi s 

constitution. All statutory regulations and administrative rules related to the initiated measure, recall , and 

referendum process must conform to the literal and plain reading of A1ticle IIJ of this constitution." 

Opposition to SB 2336 will say it violates the Citizens United Supreme Cowi decision a fe\v years ago . 
• 

A quick search of one of the preeminent summaries on Citizens United does address "prop01tional limits" when 

it comes to candidates, but it does not address that issue when it comes to initiated measures. It does not even 

talk about these issues . 

There is a chance the law is silent on this issue. And the fact is , this bill does not ban out-of-state money - it just 

says that in-state money has to be raise to qualif)' for the out-of-state money. 

There very well could be a 10th Amendment argument allowing states to regulate out-of-state money differently 

than in-state money when it comes to initiated measures. 

In any case, Nmth Dakota citizens should be able to protect their rights under the North Dakota Constitution 

from legislative meddling. 

And if out-of-state influence on No1ih Dakota's laws is to the price to pay to protect the citizens of North 

Dakota from meddling legislators, so be it. 
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Hy Rob Port 011 Nov 13, 2016 <ll 6:09 a.in. 

Something happened on Tuesday which ought to give North Dakotans pause, and I'm 

not talking about the election of a tangerine-tinted real ity telev ision star to the White 

House. 

Voters, aher having been inundated with a heavy-handed marketing campaign that 

was long on slick production value and short on facts and nuance, cast their bal lots 

overwhelmingly Nov. 8 fo r Marsy's Law. 

Or "constitutional rights fo r victims," as the measure campaign's vapid s logans put it. 

Because the measme passed, North Dakotans can now be less certain of just outcomes 

in the criminal justice system. It's an absolute travesty. 

The whole production was the pet project of California bi llionaire Henry Nicholas 

w ho spent multip le millions of dollars on it. 

He paid the signature collectors. He financed the commercials. On Oct. 28, just 

roughly a week before e lection clay, he dropped another $320,000 into the effort, 

according to a disclosure filed with the Secretary of State's office, to pay for 

advertising that was inescapable for North Dakotans in the final clays of the e lection. 

And it worked. On e lection clay the constitutional measure got over 206,000 votes, 

good for 62 percent. 

• • 

The measure's supporters will tell us it's just the wi ll of the people, w hich is true as far 

as that goes. But we should be concerned that a flood of money from one individual 

- not a single North Dakotan contl"ibuted money to the Marsy's Law campaign 

according to disclosures - drowned out the united voices of North Dakota's legal 

community. 

The North Dakota V ictim's Assistance Association, CAWS North Dakota, the North 

Dakota Women's Network, the North Dakota Association of Criminal Defense 

Lawyers, the North Dakota State's Attorneys' Association, the ND Association for 

Justice, the F i1·st Nations Womens Alliance, and the North Dakota Fraternal Order of 

Po lice all oppose it. 

"The North Dakota Constitution should not be a hobby farm for an eccentric 

California bill ionaire," state Supreme Court Justice Dale Sandstrom told me about the 

measure back in October. 

"Even for $2Y2 million dollars he should not be able to get the name of his deceased 

sister Marsy in the North Dakota Constitution, but under the measure he would," he 

continued. "And I'm concerned that a lot of scarce legal resources w il l be consumed 

trying to figure out what the measure means and perhaps having to defend it in federal 

court." 

The people who actually work in and with North Dakota's criminal j ust ice system -

from prosecuto1·s to defense attorneys to judges to victim advocates - opposed 

Marsy's Law because they view it as bad public policy. 

But they didn't have a billionai.re sugar daddy to help ampl ify their voices w ith 

television ads and a blizzard of mailers. So they got drowned out. 'Which is why North 

Dakota's initiated measure process has to change. 

Because th is isn't the first lime powerful, deep-pocketed interests have tried to buy 

their way into our state constitution. Dmi.ng the 20 l4 cycle a coalition of conservat ion 

groups tried to create their own constitutional. I'm talking about that cycle's Measure 5 

which was successfolly defeated, but only after the millions spent by groups like 

• 
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Unfortunately, the Marsy's Law opponents weren' t so lucky. 

This is not how good public policy is made. Our laws, our constitution, should not be 

beholden to the whims of campaign poli tics. 

Lawmakers need to take a long, hard look at the initiated measure process. l f it were 

up to me I'd get rid of every aspect of it outside of referendums. Giving voters an 

opportunity lo refer questionable legislat ion to the ballot box makes sense. 

What doesn't make sense is creating new policy at the ballot box, outside of the 

scrutiny of the exacting and arduous legislative process. 

• • 

North Dakota 
Watchdog Netl'l/ork 

SB 2336 Seeks To Fix The 
"lVIoney" Issue On Initiated 
Measures, vVhile Protecting the 
Process for Citizen Groups 

January 31st, 2017 

As we iold you in November, there has long been an ongoing effort to 

diminish the rights of the people under the state constitution w hen it 

comes to the initiated measure process. 

Eariier this session I spoi<e against Se11ate Bill 2135, which seeks to 

create a "study" committee to "fix" the initiated measure process: 

As written, this committee contains no average citizens with connections lo 

previous iriitialed measures. 

The State Constitution protects the process, the legislature should stay out of 

the business of altering the process and focus on the campaign finance side 

of the equation. 

This committee should look at helping the system work for average citizens, 

• 
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That bill is still working its way through the committee, and will likely 

pass due to Lile r.l esir1' b11 some to "blow up the initialed rneasure 

process". 

As you ca n read below, thi s desire mostly comes from the ability of out

of-state money to influence our law s via the initiated measure system. 

In that spirit, I asked legislators spanning the spectrum to 

in trod uce Senate Bill 2335 

This bill does tw o simple things : 

1. Limits contributions to committees involved in initiated measures 

from taking more than 30% from one single d o nor. 

2. Requires that all initiated measure campaigns receive at least 50% of 

their total funding from inside the state of North Dakota. 

This bill is designed to w eed out those legislators who would like to 

"blow up the system" from those who actually want to fix the system for 

North Dakotans . 

I personally asked legislators to support this , and by looking at the bi 

partisan list of sponsors you can see that this idea is not Republican, 

Conservati ve, Democrat, or Liberal. 

It is a North Dalwta First Policy Co ncept. 

Here is the list of sponsors: 

Senator .lordan 1Zan11ianen (R - Stanley), Senator Shawn Vedaa (R -

Velva), Senator Tim Mathern (D - Fargo) , Representative Thomas 

Beadle (R- Fargo), Representative Rick Becker (R - Bismarck), 

• • 

and House Democratic Minority Leader Core\' l\llock (D - Grand Forlts). 

This is a diverse and bi-partisan group of legislators seel1ing to protect 

the initiated measure both from meddling legislators seeking to limit the 

powers reserved to the people, and from out-of-state money seeking to 

meddle with our state's laws . 

The ultimate solution to prevent legislative meddling in the initiated 

measure system is to add a paragraph to the state constitution as 

follows: 

"All constitutional, statutory, and administratil'e revisions to the initiated 

measure, recall, and referendum process shall originate within the petitioning 

power of people. The legislative assembly shall not be vested with the power 

to place any constitutional measures on any ballot altering the provisions of 

Article Ill of this constitution. All statutory regulations and administrative rules 

related to the initiated measure, recall, and referendum process must conform 

to the literal and plain reading of Article Ill of this constitution." 

Opposition to SB 2336 will say it violates the Citizens United Supreme 

Court decision a few years ago. 

A quick search of one of the preeminent summaries on Citizens 

United does address "proportional limits" when it comes to candidates, 

but it does not address that issue when it comes to initiated measures. It 

does not even talk about these issues. 

There is a chance the law is silent on this issue. Anet the fact is, this bill 

does not ban out-of-state money - it just says that in-state money has to 

be raise to qualify for the out-of-state money. 

There very well could be a 10th Amendment argument allowing states to 

regulate out-of-state money differently than in-state money when it 

comes to initiated measures. 

• 
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In any case, North Dalwta c itizens should be able to protect their rights 

under the North Dalw ta Constitution from legislative meddling. 

And ii out-o f-state influence on North Dakota's laws is to the price to 

pay to protect the citizens of North Dakota from meddling legislators, so 

be it. 

Senate Bill 2336 w ill be heard at 1 Oam on February 3rd in the Senate 

Government and Veterans Affairs Committee. 

Contact committee members by cutting and past ing these addresses 

into your email system: 

npoolman@nd.gov, kdavison@nd.gov, bbekkedahl@nd.gov, 

rrnarcellais@nd.gov, scottmeyer@nd.gov, svedaa@nd.gov 

Dustin Gaw ry low, Managing Director 

North Dakota Watchdog Network 

Attack On The Initiative Process 
Is An Attack On The People 
Then1selves 

• • 

November 14th, 2016 

Over the weekend, an article was written attacl\ill~l the Initiative and 

Referendum (IKR) Sys tem that has been a part of North Dakota's 

constitution for almost 100 years. The article makes the claim that the 

systern needs to be quote: "blown up." 

This is a short-sighted and dangerous concept that strikes at the very 

heart of North Dakota's political system. 

Article Ill Sect ion 1 of the North Dakota Constitution explic it ly 

states "W/Jile tile legislative power of t/Jis state shall be vested in a legislative 

assembly consisting of a senate and a house of representatives. the people 

reserve the power to propose and enact laws by the initiative, including the 

call for a constitutional convention; to approve or reject legislative Acts_. or 

parts thereof, by the referendum, to propose and adopt constitutional 

amendments by the initiative, and to recall certain elected officials. This article 

is self-executing and all of its provisions are mandatory. Laws may be 

enacted to facilitate and safeguard, but not to hamper, restrict, or impair these 

powers." 

During the 2013 legislative session, the assembly passed two 

resolutions that would appear on the ballot in 2014. The first was to 

move the deadline for submitting in itiated measures back 30-days , 

precluding measures seeking to be on the November ballot that year 

from using the state fair to collect s ignatures. The second measure 

would have prohibited any constitutional measure with an appropriation 

from being placed on the ballot. Those of us opposing theses ballot 

measures feared this would include ta;: reform efforts due to the fact 

that fiscal notes do not distinguish between spending and ta;: 

reductions. 

In 2014, the public saw fit to pass the fi rs t measure, but not the second. 

Also in 2013, an effort was made to require signatures from all 53 
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counties, and one to require 4% from each county. All told, the 2013 

legislative session was highlighted by attempts to stymie those 

interested in using the initiate measure process. 

In 2016, Marsy's Law came around, and despite nearly universal and 

bipartisan opposition, it passed after its supporter bankrolled a highly 

funded effort to pass the measure and put it in North Dakota's 

constitution - against the w ill of all the victims' rights organizations 

opposing it. While this is unfortunate, it is no reason to curtail the rights 

reserved to the people by the North Dakota state constitution. 

You see, Measure 3, Marsy's Law was financed by a California 

billionaire, but the marl;eting work itse lf was done by Bismarck-based 

Odney Advertising. This is the same Odney Advertising that does all the 

marketing work for the Republican party of North Dakota, as w ell as its 

candidates. And, by extension as an homage to the old system of 

patronage and soft-corruption, Odney gets the vast majority of state 

contracts for North Dakota government agencies. 

One prime example of that is the North Dalcota Center for Tobacco 

Control and Prevention: this is the state agency created by a n initiated 

measure in 2008. 

(Previous ly, we have i.old you about how the Center for Tobacco Control 

and Prevention acts essentially like a public iy-funded Super PAC.) 

What marketing company gets most of the advertis ing work for this 

state agency that Republicans hate? Why, Odney Advertising, of course. 

This is not just a w ild claim, this is a documented and provable 

situation. 

Below you w ill see an image of data retrieved from the state's 

transparency website showing how much money goes from the Center 

• • 

for Tobacco Policy and Control to Odney Advertis ing : 

Over the course of 

the last 8 years, 

Odney Advertising 

has grossed a total 

of $4,207,993 from 

the Center for 

Tobacco Prevention 

and Control Policy. 

It should be noted 

that the state's 

Transparency 

Website does not 

break-down how 

much of that $4.2 

million is destined 

for advertising ad

buys, but it 

constitutes roughly 

12.5% of the $33.6 

million state-dollars 

that have flowed 

through Odney 

Advertising in the 

last 8 years. 
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So let's review this: Odney Advertising gets paid by Republicans to help 

them get elected. Odney then uses that prestige and networking to 

obtain government contracts from state agencies, which allow Odney to 

make up on bulk what they might lose on political work. These very 

Republicans make it more difficult for average citizens to use their 
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constitution rights to place initiated measures on the ballot. Then Odney 

tal\es contracts with the private sector partners that support things like 

a 400% increase on tobacco, and tal\es money from a California 

billionaire to pass Marsy's law. Then, after this is all complete, and 

Marsy's law passes, people like Rob Port denounce the initiated 

measure system and ca ll for a repeal of The Powers Reserved to the 

People in our s tate constitution. 

Click here ta see the IVleasure 113 Disclosme repoit showing how much 

Or1ney rece1ven 1-or promot!119 Marsy·s Law. 

• • 

Doesn't it seem l il\e 

instead of attach ing 

the people's r ight to 

petition their 

government, so-ca ll 

conservative 

pundits should 

fo::us on the !•ind of 

cron11 capitalism 

and nr.:m-e it!sten~ 

campaign laws that 

have created the 

problem in the firs t 

place? 

No matter which 

way you lool<, 

Odney Advertising 

wins, and the 

taxpayers /citizens 

/vo ters lose. 

Rob Port, ve do not 

need to change the 

In itiated Measure 

system - we need 

to reform our 

campaign finance 

system - and also 

look at who is 

getting rich off 

government 

contracts_ 

The c itizens of 

North Dakota 

cannot let the fact 

that Republican 

ins iders profit from 
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State Aggregate Limits and Proportional Bans under McCutcheon 
Likely Unconstitutional or Highly Vulnerable 

by MattNese 

Executive Summary 

On April 2, 2014, the Supreme Court issued its decision in McCutcheon v. Federal 
Election Commission, which invalidated the federal aggregate limit on contributions by 
individuals to candidate campaigns and political committees as unconstitutional under the 
First Amendment. 
Nine states - Connecticut, Kentucky, Maine, Maryland, Massachusetts, New York, 
Rhode Island, Wisconsin, and Wyoming - and the District of Columbia impose aggregate 
limits in some form on the overall amount entities may contribute to candidates and 
causes. These limits appear to be unconstitutional, according to the precedent set in 
McCutcheon. 
Another ten states - Alaska, Arizona, Florida, Hawaii, Indiana, Louisiana, Mim1esota, 
Montana, South Carolina, and Tennessee - impose other forms of limits that operate in a 
similar fashion to an aggregate limit, leaving them highly vulnerable to a legal challenge, 
according to the reasoning in the McCutcheon decision. In an illustration of the 
overwhelming complexity of campaign finance laws, these other limits falY into seven 
categories: (1) "First Come, First Served" Limits; (2) Aggregate Limits on Recipient 
Candidates (Party Version); (3) Aggregate Limits on Recipient Candidates (PAC 
Version); (4) Proportional Bans; (5) Non-Resident Aggregate Limits on Candidates, 
Parties, or PACs; (6) Aggregate Limits on PAC Donations; and (7) Aggregate Limits on 
Corporate or Union Donations. 
Because of the Supreme Court' s ruling in McCutcheon, the aggregate limit statutes in 
nine states and D.C., in particular, appear to be unconstitutional. As of July 8, 2014, 
Connecticut, Kentucky, Maine, Maryland, Massachusetts, and New York's election law 
enforcement agencies have already announced that they will no longer enforce their 
aggregate limits. The Rhode Island State Board of Elections annom1ced that it would 
support legislation that would repeal the state's aggregate limit provision, and the 
Wyoming Legislature is in the process of drafting a bill to repeal its aggregate limit 
statute for introduction in the 2015 legislative session. Additionally, Wi~consin 's limit 
has been struck down in Court, and the State of Minnesota has been enjoined by a federal 
court from enforcing a portion of its "First Come, First Served" statute, as it undergoes a 
legal challenge. 
Three key aspects of the McCutcheon opinion render many of the different forms of 
aggregate limits harder for states to defend from a challenge in court: (1) the Court 
appeared to significantly narrow the basis for regulation of contribution linlits; (2) 
McCutcheon clarified that even contribution limits are subject to a high level of 
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constitutional scrutiny; and (3) other language in the Court 's opinion makes it difficult 
for states to defend aggregate or proportional limits. 
Following the actions of the seven states that have already announced non-enforcement 
of their aggregate limit provisions, policymakers in the District of Columbia and the 
remaining 12 states with aggregate limits and proportional bans should strongly consider 
repealing these speech-stifling regulations in order to comply with the precedent set in 
the McCutcheon decision and avoid a likely successful legal challenge. Additionally, 
repealing these regulations will also enhance the First Amendment freedoms of the 
citizens residing in each of these states. 
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Introduction 

On April 2, 2014, the Supreme Court issued its decision in McCutcheon v. Federal Election 
Commission. 1 In that case, plaintiff Shaun McCutcheon challenged the overall federal limits 
imposed on contributions by individuals to candidate campaigns and political committees 
instituted as part of the Bipartisan Campaign Reform Act of 2002. These aggregate limits are 
separate from the individual limits enforced by the federal government and most states on 
contributions to each candidate, political party committee, or PAC. In the Court's 5-4 decision, it 
invalidated the federal aggregate limit as unconstitutional under the First Amendment. 

1 572 U.S. _ , No. 12-536 (April 2, 2014). 
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State Aggregate Limits, Proportional Limits, and Proportional Bans 

Much like the federal aggregate limit ruled unconstitutional in McCutcheon, nine states and the 
District of Columbia impose aggregate limits in some form on the overall amount that entities 
may contribute to candidates and causes. These limits appear to be clearly unconstitutional, 
according to the precedent set in McCutcheon. 

Another 14 states - four of which also have aggregate limits on individual giving (Kentucky, 
Massachusetts, New York, and Wisconsin) - impose other forms of limits that operate in similar 
fashion to an aggregate limit, leaving these statutes highly vulnerable to a legal challenge, 
according to the reasoning in the McCutcheon decision. In an illustration of the overwhelming 
complexity of campaign finance laws, these other limits fall into seven categories, collectively 
classified as "proportional limits" or "proportional bans": 

1) "First Come, First Served" Limits - the earliest donors to a candidate get to give 
the maximum allowed by law until a certain aggregate threshold is reached, while 
later supporters either are banned from donating any amount, must wait to give a 
donation until other donors make more donations, or face lower donation limits 

2) Aggregate Limits on Recipient Candidates (Party Version) - candidates face 
limits on how much they can receive from all political party committees 

3) Aggregate Limits on Recipient Candidates (PAC Version) - candidates face limits 
on how much they can receive from all P ACs 

4) Proportional Bans - limits on the amount candidates can receive from certain 
types of donors relative to their total fundraising 

5) Non-Resident Aggregate Limits on Candidates, Parties, or PACs - limits on how 
much or what proportion of an entity's funds may be donated by non-residents 

6) Aggregate Limits on PAC Donations - limits on how much each PAC may donate 
to all candidates, parties, and/or PA Cs 

7) Aggregate Limits on Cmporate or Union Donations - limits on how much each 
corporation or union may donate to all candidates and/or political parties 

By contrast, the other 31 states do not impose aggregate limits or proportional bans of any kind. 
Taken together, these 19 states and D.C. with either aggregate limits and/or other limits that are 
highly vulnerable from the seven categories above are: 

States with Aggregate Limits that are Likely V nconstitutional '(9 States Plus.D. C ) . 
-Connecticut* ' Maine* 'Rhode-Island 

District of Colunibia Maryland* 
Massachusetts* 

NewY ork* 

4 
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Superscript numbers indicate the type of limit, as described in the seven categories above. An 
asterisk indicates that the state has announced it will no longer enforce some or all of its 
aggregate limits p rovisions, or the state lost in court in a challenge to its aggregate limit statute. 

As the aggregate limit statutes in nine states and Washington, D .C. function slightly differently, 
we have summarized the effect of each limit, noted what entities it affects (individuals and/or 
PACs), and updated each limit's current status in the fo llowing table. (All "Aggregate Limit 
Descriptions" reflect current state statutes, located in the appendices below. More information on 
each state's "Aggregate Limit Status" can be found in the section labeled "State Responses to 
McCutcheon. ") 

NineBtates~and D :C.·witMEikely iUnconstitutional.'State A. 
Entities 
Affected 

.Aggregate LimitIJesc1~iption ... 

-: An :individual ·may not contiib1.lte.in .•.·.IB.: :.h~ .. ··.·.·.K.· .. ent~c~ .. · ... ! .. Re .. g·is .. try';.• .. · •. ·.·. of.•.'.•• . 
. excess ofthe .:following amo~t~ . in ; <Election :Finaii'ce issued fan ; 
the aggregatepefyear:.;.tJ · • ..•... • >·d· ·' · · .. "'"'" ·• "·· · ·.. '; 

'$:1 ·soo i . 11 :nA· ·c ·· >:.<ii x ·1\, vi.so:r;y .g p,m!Smmdicating , o . ' o a .r s .. ,, " . fli' t. :... . • .. •.••. t . 1· .. . .. · . , . . "''" ... . · . · •::. >· •• : .. a its .. aggrega e, · nmt "on ., 
- A ~;~c 111~~ · not . contnb~~~ ·.:~ · illdividual giving ·.to ... :all s 

exces.s o\the followrng arioUI1t§ .m nA· ·c · "' . ·id· ' ·i •· •. 
· the aggregateiperyear~ ·· '.: · .. c s wou not app Y to 

o $1 ;500 .to:all PA Cs th6requestoL ,,. 
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Maine 

Maryland 

Rhode Island 

Individuals 

Individuals 

'Individuals 
PACs 

·: . . ' 

c:st3··-_·d~~ ;}-3-17 

- An individual·may not contribute in 
excess of $25,000 in .the .aggn;gate 
to.all candidates ·per calendar, year 

-- An individual:may:no_t · contrib1.fte .in 
excess of $'10,000 itFthe l!ggr~gate 

. ' 2 to ·al1 campaign finance entitles :per 
election.cyCle 

The 'Maine Commission OnJ 
Governmental Ethics ,·and t 
.Election Practices' released ai 
;polic,y ,statement ·indicating~ 
:it1will .cease enforcement oft 
its ,aggregate limit for thef 
duration of the2014.election r 
cycle. Following ".the 2014t 
election cyCle, .the ' 

cCorrunission -will ·make ,at 
'legislative »recornrnendationj'. 
·to ,the Maine :Legislaturet 

., t :regarding the statute s; 
·enforceability. 
'.The ~Maryland State .Board~ 

.of Electionsjssued guidancef 
that .it , would no longeri 
.enforce 'the 1st~te 's .a?g_rligate~ 
lirrifoon 'inaiv1dua1m1vn~g. ~ 

The Massachusetts,Office.of~ 

,Campaign .. ~-- 'and Political} 
. . EFinance alln.ounced iit ;:will~ 

- . An•individu~l·may -?-~: co~triblfte ·m i no ~onger,epforc.e ~he .stat.e' sf 
:excess of'$I2;500 .m :the aggr~gate . aggr<:(gate ' . hrmt "On~ 

.·to all canaioa,tes,per,calendai: ye.ar. l fo(iividual ;,~ giving to .a11~ 
·- AminClividual may not contribute m , .candidates:·: 5fhe > Office '' ds ~ 

excess •'.Of '$5;,000 .to ,tfll .'.committees ·still ;;re~eWing cthe. j 
of.aJJolitica~;P,arty per.cale~dar'ye~r ,· ::applic~bility • .oI ihei 

·- A ;:PAC may not contnb~~~ Ill' cM cCutcheon ·decisJ.on ·to :th,e ; 
excess .of $'5,000 .to ;call coi:urur;ees.t -~tate';s aggregate Jimit .. on~ 

\ofa:political·party,per.calendar~ear . individual.'. ':giving to . all~ 
:coinniittees- .of ·a political~ 

' ~-"' arty. ;' 
IT'he N;.ew York State Board{ 

·- An individual m ay not contribute in · of . . :Efoctio1is '' voted ~ 
excess of $I50,000 in .the aggregat~ ; ;unammou~l~ · Jo' . cease! 

' to all-candidates and committees per ,enforcement of. t~e state 's ~ 
aggregate · hrmt onJ 

' ' 'individual giving. ? 

calendaryear 

·· ' . T he ~Rhode Island State ii 
- An individual may not c011trib_p.te in . Board' of Elections voted 'to ; 

.excess of $10,000 in th.e aggre~a!e · support legislation that; 
·to all candidates, political :parties, would r epeal . the state's ; 
and PACs per calendar·year· · .aggregate limit on • 

- A PAC may not ·. contribute in individual g1vmg. The · 
excess of $l5,000 in the aggre,gate · General Assembly has yet to ~ 
to all candidates, political parties, .. act. · on the · Board's; 
and PACs per calendar year recommendation. 

2 A "campaign finance entity" means a political conunittee registered in the state o ary an · f M l d MD. ELEC. LAW CODE ANN. 9 1-
1..Qlihl. 
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'Wisconsin In di vi duals 

Wyoming Individuals 

·- An individual ·may not contribute in 
excess of $1 o;ooo in ·the aggregate 
to all candidates, political ·parties, 
.and PACs ·per.calendar~:year · 

Following the McCutcheon ; 
decision, -the state of· 
Wisconsin settled a lawsuit. 

.iand agreed i.t would mo : 
.longer .enforce jts . aggr~gate ~ 

limit.on individual·giving. ' 
The Wyoming Legislature:s; 
Joint Corporations, · 
:Elections and 'Political 

·- An individual:may not contribute in ·Subdivisions .InterirrL. 
,excess of '$25,000 in the ·aggregate · :Committee voted to have its .. 
to ,all canaidates per ;Jwo-;year staff draft ;a >bill ' .fan 
period 'introduction .,:in the 201:5 · 

7 

. 'Uegislative "Session ·that 
' Tepeakthe state}s .aggregate 

limit 



• .r· • • 

,.,". 
• . .::·.-.. ··;.. . .. 

.. ..... .. . # :~, · ... · 
P9 "\ 

As the 14 states with other aggregate or proportional limits or bans statutes differ significantly, 
we have summarized the effect of the regulation and noted what entities it affects (recipient 
candidates, individuals, political parties, PA Cs, corporations, and/or unions) in the following 
table. (All "Aggregate/Proportional Limit/Ban Descriptions" reflect current state statutes, located 
in the appendices below, unless otherwise noted.): 

'Fourteen:States·with other A 
.Entities Affected 

3 Pursuant to ARlZ. REv. STAT.§ 16-94 l(B), the statutory aggregate limits in this section are reduced by 20 percent for statewide 
candidates who choose not to participate in Arizona's Clean Elections program. According to the Arizona Secretary of State' s 
Offi ce, nonprui icipating statewide candidates may receive $91,040 in the aggregate from all political party committees and 
political organizations in the 201 4 election. See Secretary of State Ken Bennett, "Campaign Contribution Limits 201 4 General 
Election: Revised pursuant to Laws 201 3, Chapter 98," State of Arizona Secretary of State. Retrieved on July 8, 201 4. Available 
at: http://www.azsos.Qov/election/2014/info/campaign contribution Jimits.pdf (January 29, 201 4), p. 2. 
4 Pursuant to ARrz. REv. STAT. § 16-94 l (B), the statutory aggregate limits in this section are reduced by 20 percent for legislative 
candidates who choose not to participate in Arizona's Clean Elections program. According to the Arizona Secretary of State' s 
Office, nonpa1i icipating legislative candidates may receive $9, 112 in the aggregate from all polit ical party committees and 
political organizations in the 2014 election. See Secretary of State Ken Bennett, "Campaign Contribution Limits 2014 General 
Election: Revised pursuant to Laws 201 3, Chapter 98," State of Arizona Secretary of State. Retrieved on July 8, 2014. Available 
at: http ://www.azsos.Qov/election/2014/info/campaign contribution limits.pdf (January 29, 2014), p. 2 . 
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5 Minnesota 's aggregate limit on candidate receipts from all political committees, political funds, lobbyists, large contributors, 
and associations is currently being challenged by the Institute for Justice ' s Minnesota Chapter. On May 19, 2014, U.S. District 
Judge Donovan W. Frank enjoined the State of Minnesota from enforcing this statute and ruled that the plaintiffs had a 
"substantial likelihood of success on the merits of their claim." The State of Minnesota bas yet to appeal the case as of July 8, 
2014. For more information, see "Minnesota Campaign Speech Limits: Seaton v. Wiener," Institute for Justice. Retrieved on July 
8, 2014. Available at: https://www.ij.org/mn-special-sources-limit (2014). 
6 An "election cycle segm ent" is "the period from January 1 following a general election for an office to December 31 following 
the next general election for that office, except that ' election cycle' for a special election means the period from the date the 
special election writ is issued to 60 days after the special election is held. For a regular election, the period from January I of the 
year prior to an election year through December 3 1 of the election year is the 'election segment ' of the election cycle . Each other 
two-year segment of an election cycle is a 'nonelection segment' of the election cycle. An election cycle that consists of two 
calendar years has only an election segment. The election segment of a special election cycle includes the entire sp ecial election 
cycle." MINN. STAT.§ l OA.0 1, Subd. 16. 
7 Current office-specific aggregate contribution limit infomrntion available at: "201 3-2014 Election Cycle Segment Contribution 
and Campaign Expenditure Limits," Minnesota Campaign Finance and Public Disclosure Board. Retrieved on July 8, 2014. 
Available at: http ://www.cfboard.state.mn.us/campfin/Limits/CONTRIB LIMITS 20 J 3 2014.pdf (Jam;ary I , 201 3), p. 2. More 
infonnation about the office-specific expenditure limits relevant to this regulation can be found in MINN. STAT.§ IOA.25. 
8 Ibid, p. I. 
9 Current office-specific aggregate contribution limit infonnation available at: "State of Montana Political Campaign 
Contribution Limit Summary - applicable to 2014 campaigns," Montana Commissioner of Political Practices. Retrieved on July 
8, 2014 . Available at: http://politicalpractices.mt. gov/content/5campaignfinance/2014ContributionLimitSummarv (March 19, 
2014). 
10 Ibid. 
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11 Current office-specific political party aggregate contribution limit information available at: "PAC FAQs," Tennessee Bureau 
of Ethics and Campaign Finance. Retrieved on July 8, 2014. Available at: bttp://www.tennessee.gov/tre£1pacs/pacs fag.htm#l2 
(20 I 0). 
12 Current office-specific PAC contribution limit infom1ation available at: "PAC FAQs," Tennessee Bureau of Ethics and 
Campaign Finance. Retrieved on July 8, 2014. Available at: http://www.tennessee.gov/tref/pacs/pacs faq.htm#l2 (2010). 
13 The "state detennined disbursement level" is calculated on an office-specific basis, pursuant to Wis . STAT. § 1 l .31 (] ). 
14 Current office-specific aggregate contribution limit information available at: "Contribution Limits: Partisan State Offices," 
Wisconsin Government Accountability Board. Retrieved on July 8, 2014. Available at: 
http://gab.wi.gov/sites/default/files/page/campai1m contribution limits partisan state pdf 13605.pdf (June l 0, 2013 ). 
15 Ibid. 
16 Wisconsin 's aggregate limit on candidate receipts from all political committees is currently being challenged by the Wisconsin 
Institute for Law & Liberty. The lawsuit was filed in on June 23 , 2014 in the United States District Court for the Eastern District 
of Wisconsin. For more information, see Bmce Vielmetti , "Political action group sues over Wisconsin campaign money limits," 
Milwaukee Journal Sentinel. Retrieved on July 8, 2014. Avai lable at: http://www.jsonline.com/news/stalepolitics/political
actio1H/TOUp-sues-over-over-wisconsin-campaiQ.ll-monev-limits-b9929724lzl-264267521.html (June 23 , 2014). 
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State Responses to McCutcheon 

Because of the Supreme Court's ruling in McCutcheon , the aggregate limit statutes in nine states 
and D.C., in particular, are highly likely to be deemed unconstitutional, if challenged. However, 
because of the nature of the regulations in the states with proportional limits, those statutes too 
face an uncertain future. 

As a result of the Court's ruling, all nine states with aggregate limit statutes (and D.C) have 
already recognized McCutcheon's applicability to their own law to varying degrees. Seven of 
these states (Com1ecticut, Kentucky, Maine, Maryland, Massachusetts, New York, and 
Wisconsin) have effectively officially announced that they will no longer enforce their aggregate 
limit statutes on individual giving. 

On the day of the McCutcheon ruling, the Massachusetts Office of Campaign and Political 
Finance announced that it "will no longer enforce the $12,500 aggregate limit on the amount that 
an individual may contribute to all candidates."17 Shortly thereafter, the Maryland State Board of 
Elections announced that "[t]he [Maryland] Attorney General has advised that based on the 
pronouncement in the McCutcheon decision, the aggregate contribution limit in [Maryland] 
Election Law Article § 13-226(b)(2) is unconstitutional and may not be enforced." 18 As a result 
of this announcement, much like Massachusetts, the state of Maryland will no longer enforce its 
$10,000 aggregate limit on what individuals may give to all campaign finance entities per 
election cycle. 

Connecticut's State Elections Enforcement Commission issued an Advisory Opinion on May 14 
noting that it would cease enforcement of its aggregate limit statute. 19 On May 15, the Attorney 
General for the District of Columbia, Irvin B. Nathan, testified before the City Council, 
recommending that the District's aggregate limit provision "is likely unconstitutional and should 
be considered for repeal."20 At a May 22 meeting of the New York State Board of Elections, the 
Board voted unanimously that the state's aggregate statue was unenforceable and agreed to cease 
its enforcement.21 The Maine Commission on Governmental Ethics and Election Practices 
announced in a policy statement after their May 28 meeting that it will cease enforcing the state's 
aggregate limit for the duration of the 2014 election cycle, and likely permanently thereafter.22 

17 "OCPF's statement on today's Supreme Court decision, McCutcheon vs. FEC," Massachusetts Office of Campaign and 
Political Finance. Retrieved on July 8, 2014. Available at: http://www.ocpf.net/releases/statement.pdf (April 2, 2014). 
18 Bobbie S. Mack et al. , "Contribution Limits," Maryland State Board of Elections. Retrieved on July 8, 201 4. Available at: 
http://elections.ma1y land.!!ov/campai!!n finance/documents/agcregate limits 0411201 4 final.pdf (April 11 , 2014). 
19 Anthony J. Castagno, "ADVISORY OPINION 201 4-03: Application and Enforcement of Connecticut's Aggregate 
Contribution Limits from Individuals to Candidates and Committees after McCutcheon," State of Connecticut State E lections 
Enforcement Commission. Retrieved on July 8, 2014. Available at: 
http://W1vw.ct. gov/seec/lib/seec/laws and regulations/ao 201 4-03.pdf (May 14, 2014). 
20 Attorney General Irvin B. Nathan, "Letter to David Keating Re: McCutcheon v. FE C and its effect on District law," Office of 
the Attorney General of the District of Columbia (May 21, 2014). 
2 1 Michael Gonnley, "State: No limit on individual political donations," Newsday. Retrieved on July 8, 201 4. Available at: 
http ://www.newsdav.com/ lon!!-island/r olitics/state-no-l imit-on-individual-political-donations-1.81 86788 (May 26, 2014 ). 
22 "Policy Statement of the Maine Ethics Commission on Enforceability of Aggregate Contribution Limits," State of Maine 
Commission on Governmental Ethics and Election Practices. Retrieved on July 8, 2014. Available at: 
http ://v.,rww .rnaine. gov/ethics/pdf7ProposedS tatementN ottoEnforceAggLimi t. pdf (2014). 
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On June 5, the Kentucky Registry of Election Finance issued an Advisory Opinion indicating 
that its aggregate limit on individual giving to all PACs would not apply to the requestor. 23 That 
same day, the Wyoming Joint Corporations, Elections and Political Subdivisions Interim 
Committee voted to have its staff draft a bill for introduction in the 2015 legislative session that 
would repeal the state's aggregate limit provisions. 24 Similarly, the Rhode Island State Board of 
Elections voted in April to back legislation that would repeal the state's aggregate limit 

. . 25 
prov1s10n. 

Additionally, Wisconsin had its aggregate limit struck down in Court, 26 and a district judge 
temporarily blocked the State of Minnesota from enforcing the state's "first come, first served" 
limit, which caps the number of contributions candidates may receive from certain classes of 
donors. 27 It remains to be seen how the court will resolve this case, but, much like in Wisconsin, 
the Minnesota case has a strong chance of success. 

Officials in Alaska, Arizona, Florida, Hawaii, Indiana, Louisiana, Montana, South Carolina, and 
Tennessee have not indicated how they intend to approach their aggregate and/or proportional 
limit statutes in the wake of the McCutcheon decision. 

If other states do not issue similar statements to the eight states and D.C. described above, and 
any of these state aggregate limits are challenged in similar fashion to Minnesota and 
Wisconsin's provisions, it's highly likely that many, if not all of these aggregate limit statutes, 
would be eventually subject to a lawsuit and declared unconstitutional, according to the 
precedent set by the Court in McCutcheon. 

The Court clarified in McCutcheon that contribution limits burden the .First Amendment freedom 
of association and can only be justified to the extent they are "the least restrictive means" of 
preventing quid pro quo corruption - a form of corrupt exchange that goes beyond the mere 
creation of gratitude. Because the federal aggregate limits went beyond preventing quid pro quo 
corruption, the Court found aggregate limits to be invalid under the First Amendment. State 
limits would likely fall under the same rationale. Furthermore, states with proportional bans are 
also susceptible to legal challenges based upon the Court's reasoning. 

23 Emily Dennis, "ADVISORY OPINION 2014-003," Kentucky Registry of Election Finance. Retrieved on July 8, 2014. 
Available at: http: //kref.ky.gov/Contributions/2014 003 Opinion.pdf (June 5, 2014). 
24 Laura Hancock, "Wyoming lawmakers want to repeal caps to PAC spending," Casper Star-Tribune. Retrieved on July 8, 2014. 
Available at: http://l!ib.com/news/state-and-regional/govt-and-poli tics/wvoming-Ja wmakers-want-to-repeal-caps-to-pac
spend in 2:/artic le 9a4c8196-d5ff-5eb3-a99b-a532 l 4e8e8d7.html (June 6, 2014). 
25 Michael P. McKinney, "R.I. Board of Elections backs repeal of 'total' campaign contribution limit," Rhode Island Providence 
Journal. Retrieved on July 8, 2014. Available at: bttp://www.providencejoumal.com/breaking-news/content/201404 l 7-r.i .
board-of-elections-backs-repeal-of-tota l-campai2:11-contribution-limit.ece (April 17, 2014). 
26 Scott Bauer, "Deal reached to kill campaign funding limits," The Associated Press. Retrieved on July 8, 2014. Available at: 
http://www.washi112:1ontimes.com/news/2014/mav/8/deal-reached-to-kill-wisconsin-campaign-limits/ (May 8, 2014). 
27 Devin Henry, "Judge halts Minnesota campaign finance law," MinnPost. Retrieved on July 8, 2014. Available at: 
http://viww.minnpost.com/effective-democracy/20 14/05 /judge-halts-miunesota-campai gn-finance-law (May 19, 2014 ). 
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The Impact of McCutcheon 

Three key aspects of the McCutcheon opinion make many of the different forms of aggregate 
limits harder for states to defend from a challenge in court. 

1) The Court appeared to significantly narrow the basis for regulation of contribution 
limits. 

According to Chief Justice Roberts' opm10n: "Any regulation must instead target what 
we have called 'quid pro quo' corruption or its appearance. That Latin phrase captures 
the notion of a direct exchange of an official act for money .... Campaign finance 
restrictions that pursue other objectives, we have explained, impermissibly inject 
the Government 'into the debate over who should ~overn.' And those who govern 
should be the last people to help decide who should govern."28 

Later in the opinion, the Court said: "This Court has identified only one legitimate 
governmental interest for restricting campaign finances: preventing corruption or the 
appearance of conuption. We have consistently rejected attempts to suppress campaign 
speech based on other legislative objectives .... The First Amendment prohibits such 
legislative attempts to 'fine-tun[ e ]' the electoral process, no matter how well 
intentioned."29 "As we framed the relevant principle inBuckley, 'the concept that 
government may restrict the speech of some elements of our society in order to enhance 
the relative voice of others is wholly foreign to the First Amendment. "'30 

Further addressing the issue of corruption, the opinion states: "Moreover, while 
preventing conuption or its appearance is a legitimate objective, Congress may target 
only a specific type of corruption-'quid pro quo' corruption .... The definition of 
corruption that we apply today, however, has firm roots in Buckley itself. ... The line 
between quid pro quo corruption and general influence may seem vague at times, but the 
distinction must be respected in order to safeguard basic First Amendment rights. In 
addition, '[i]n drawing that line, the First Amendment requires us to err on the side of 
protecting political speech rather than suppressing it. "'31 

Clearly, this language in the opinion puts many restrictions on political giving in the form 
of aggregate or proportional limits on shaky constitutional ground. 

28 McCutcheon v. Federal Election Comm '11, 572 U.S. _, No. 12-536 slip op. at 3 (2014) (Roberts, C.J. for tbe plurality) 
(emphasis added). 
29 Ibid. at 18. (citing Davis v. Federal Election Comm 'n, 554 U. S. 724, 741 (2008); Federal Election Comm 'n v. National 
Conservative Political Action Comm., 470 U.S. 480, 496-97 (1985); and Arizona Free Ente1prise Club 's Freedom Club PAC v. 
Bennett, 564 U.S._, No. 10-238 slip op. at 21 (2011)). 
30 Ibid. (quoting Buckley v. Valeo, 424 U.S., 1, 48-49 (1976)). 
31 Ibid. at 19-20 (discussing Buckley, 424 U.S. at 26-27 and quoting Federal Election Comm'n v. Wisconsin Right to L!fe, 551 
U.S. 449, 457 (2007) ("WRTL JI")) (opinion ofRoberts, C. J.). 
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2) McCutcheon clarified that even contribution limits are subject to a high level of 
constitutional scrutiny. 

From the opinion: "Moreover, regardless whether we apply strict scrutiny or Buckley's 
'closely drawn ' test, we must assess the fit between the stated governmental objective 
and the means selected to achieve that objective. 32 Or to put it another way, if a law that 
restricts political speech does not 'avoid unnecessary abridgement' of First Amendment 
rights, it cannot survive 'rigorous' review."33 

In the opinion, the Court also said: "Importantly, there are multiple alternatives available 
to Congress that would serve the Government's anticircumvention interest, while 
avoiding 'unnecessary abridgment' of First Amendment rights. " 34 

What was unusual about this case is that the opinion outlined several examples of how 
Congress could fashion alternative restrictions to prevent circumvention of the candidate 
contribution limits . For example, it said: "The most obvious might involve targeted 
restrictions on transfers among candidates and political committees," and then listed at 
least four other less harmful options before concluding that, "[t]he point is that there are 
numerous alternative approaches available to Congress to prevent circumvention of the 
base limits. "35 

If any of the states with these aggregate or proportional limits has any legitimate interest 
in the limit, then it appears they must show that other remedies that infringe on First 
Amendment rights to a lesser extent are inadequate to the task. 

3) Other language in the Court's opinion makes it difficult for states to defend 
aggregate or proportional limits. 

There is one quote from the opinion that is very helpful to challenges to these limits: 
"[W]e have made clear that Congress may not regulate contributions simply to reduce 
the amount of money in politics, or to restrict the !olitical participation of some in 
order to enhance the relative influence of others.''3 

Clearly, many states have done exactly that with their seven varieties of aggregate and 
proportional limits. 

The opinion also states: "An aggregate limit on how many candidates and committees an 
individual may support through contributions is not a 'modest restraint' at all. The 
Govenunent may no more restrict how many candidates or causes a donor may support 
than it may tell a newspaper how many candidates it may endorse."37 

32 See, e.g., National Conservative Political Action Comm., 470 U. S. at 496-501 ; Randall v. Sorrell, 548 U .S. 2 30, 253-
262 (2006) (opinion of Breyer, J. ). 
33 McCutcheon at 20. (citing Buckley v. Valeo, 424 U.S. at 25). 
34 Ibid. at 33. 
35 Ibid. at 33-35. 
36 Ibid. at l (emphasis added). 
37 Ibid. at 15. 
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Presumably, the same logic would apply to many of the proportional limits or to 
candidates that might wish to receive financial support from more committees. 

Additionally, the Court said: "To require one person to contribute at lower levels 
than others because he wants to support more candidates or causes is to impose .a 
special burden on broader participation in the democratic process .... And as we 
have recently admonished, the Government may not penalize an individual for 'robustly 
exercis[ing]' his First Amendment rights."38 

The same logic that applies to individuals would likely also apply to political committees, 
which are just associations of individuals, and perhaps political party committees. 

Later in the opinion, the Court said, "the degree to which speech is protected cannot tum 
on a legislative or judicial detennination that particular speech is useful to the democratic 
process. The First Amendment does not contemplate such 'ad hoc balancing of relative 
social costs and benefits. "' 39 

If the state had some theory that providing special advantages to earlier donors over later 
donors or certain types of donors over others, it appears that will no longer save the 
regulation, if indeed it ever did. 

38 i bid. at I 6 (citing Davis v. Federal Election Comm'n, 554 U.S. 724, 739 (2008)) (emphasis added). 
39 i bid. at I 7 (citing United States v. Stevens, 559 U.S. 460, 4 70 (20 I 0); see also United States v. Playboy Entertainment Group, 
inc., 529 U.S. 803, 8 I 8 (2000) ('"What the Constitution says is that' value judgments ' are for the individual to make, not for the 
Government to decree, even with the mandate or approval of a majority'")) . 
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Conclusion 

Even before the McCutcheon ruling, states were acting to eliminate aggregate limit statutes, in 
part due to a growing recognition of their burden on First Amendment rights. In Arizona, for 
example, Governor Jan Brewer (R) signed a bill into law in April 2013, which raised existing 
state contribution limits on the amount individuals and PACs may give to candidate campaigns 
and eliminated Arizona's aggregate limits on contributions from individuals and PACs to 
statewide and legislative candidates (though the legislation left intact an aggregate provision 
limiting candidate receipts from all political paity committees), freeing individuals and groups to 
contribute up to the limit for as many candidates as they wish. 

Following Arizona's example as well as the actions of the seven states that have already 
announced non-enforcement of their aggregate limit provisions, policymakers in the District of 
Columbia and the remaining 12 states with aggregate limits and proportional bans should 
strongly consider repealing these speech-stifling regulations in order to comply with the 
precedent set in the McCutcheon decision and avoid a likely successful legal challenge. 
Additionally, repealing these regulations will also enhance the First Amendment freedoms of the 
citizens residing in each of these states. 
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Appendix I: Likely Unconstitutional State Aggregate Limit Statutes 

For furth er analysis of each state's aggregate limit on overall individual giving, this appendix 
provides the text of and cites to the corresponding statutes of the nine states and the District of 
Columbia. The following ten aggregate limit statutes are now likeZv unconstitutional, as they 
fun ction nearly identically to the f ederal aggregate limit statute struck down as unconstitutional 
by the Supreme Court in Mccutcheon v. FEC. 

Connecticut - CONN. GEN. STAT. § 9-61 l(c) ; CONN. GEN. STAT. § 9-613(d); CONN. GEN. STAT. 
§§ 9-615(c) and (e) 

Sec. 9-611 . (c) No individual shall make contributions to such candidates or committees which in 
the aggregate exceed thirty thousand dollars for any single election and primary preliminary 
thereto. 

Sec. 9-613 . (d) Contribution limits for particular offices. A political committee organized by a 
business entity shall not make a contribution or contributions to or for the benefit of any 
candidate's campaign for nomination at a primary or any candidate's campaign for election to the 
office of: (1) Governor, in excess of five thousand dollars; (2) .Lieutenant Governor, Secretary of 
the State, Treasurer, Comptroller or Attorney General, in excess of three thousand dollars; (3) 
state senator, probate judge or chief executive officer of a town, city or borough, in excess of one 
thousand five hundred dollars; (4) state representative, in excess of seven hundred fifty dollars; 
or (5) any other office of a municipality not included in subdivision (3) of this subsection, in 
excess of three hundred seventy-five dollars. The limits imposed by this subsection shall apply 
separately to primaries and elections and contributions by any such committee to candidates 
designated in this subsection shall not exceed one hundred thousand dollars in the aggregate for 
any single election and primary preliminary thereto. Contributions to such committees shall also 
be subject to the provisions of section 9-618 in the case of committees formed for ongoing 
political activity or section 9-619 in the case of committees formed for a single election or 
pnmary. 

Sec. 9-615. (c) The limits imposed by subsection (a) of this section shall apply separately to 
primaries and elections and no such committee shall make contributions to the candidates 
designated in this section which in the aggregate exceed fifty thousand dollars for any single 
election and primary preliminary thereto . 

(e) Contributions to a political committee established by an organization shall also be subject to 
the provisions of section 9-618 in the case of a committee fanned for ongoing political activity 
or section 9-619 in the case of a committee formed for a single election or primary. 

District of Columbia - DC O FF. CODE § 1-1131.01 

No person may make contributions in any one election, for the Mayor, Shadow Senator or 
Shadow Representative, the Chainnan of the Council, any member of the Council and each 
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member of the Board of Education (including primary and general elections, but excluding 
special elections) which, when totaled with all other contributions made by that person in that 
election to candidates and political committees, exceeds the total .sum of $8500.00. 

Kentucky- KY. REV. STAT.§ 121.150(10) 

(10) No person shall contribute more than one thousand five hundred dollars ($1 ,500) to all 
pennanent committees and contributing organizations in any one (1) year. 

Maine-ME. REV. STAT. ANN., Tit. 21-A, § 1015(3) 

3. No individual may make contributions to candidates aggregating more than $25,000 in any 
calendar year. This limitation does not apply to contributions in support of a candidate by that 
candidate or that candidate's spouse or domestic partner. 

Mmyland - MD. ELEC. LA w CODE ANN. § l 3-226(b )(2) 

(b) Subject to subsection ( c) of this section, a person may not, either directly or indirectly, in an 
election cycle make aggregate contributions in excess of: 

(2) $10,000 to all campaign finance entities. 

Massachusetts - MASS. GEN. LAWS, ch_ 55, §§ 7A(a)(2) and (5) 

Section 7 A. ( a)(2) An individual may in addition make campaign contributions for the benefit of 
elected political committees or non-elected political committees organized on behalf of a 
political party; provided, however, that the aggregate of such campaign contributions for the 
benefit of the political committees of any one political party shall not exceed in any one calendar 
year the sum of five thousand dollars. 
[ .. . ] 
(5) Notwithstanding any other provision of this subsection, the aggregate of all contributions 
from any one individual to all candidates and candidate's committees shall not exceed the sum of 
twelve thousand five hundred dollars in any one calendar year. 

New York - N.Y. ELEC. LAW§ 14- 114(8) 

Sec. 14- 114. 8. Except as may otherwise be provided for a candidate and his family, no person 
may contribute, loan or guarantee in excess of one hundred fifty thousand dollars within the state 
in connection with the nomination or election of persons to state and local public offices and 
party positions within the state of New York in any one calendar year. For the purposes of this 
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subdivision "loan " or "guarantee" shall mean a loan or guarantee which is not repaid or 
discharged in the calendar year in which it is made. 

Rhode lsland-R. I. GEN . LAWS § 17- 25-10.l(a)(l) 

(a)(l) No person, other than the candidate to his or her own campaign, nor any political action 
committee shall make a contribution or contributions to any candidate, as defined by§ 17~25-3 , 

or political action committee or political party committee which in the aggregate exceed one 
thousand dollars ($1 ,000) within a calendar year, nor shall any person make contributions to 
more than one state or local candidate, to more than one political action committee, or to more 
than one political party committee, or to a combination of state and local candidates and political 
action committees and political party committees which in the aggregate exceed ten thousand 
dollars ($10,000) within a calendar year, nor shall any political action committee make such 
contributions which in the aggregate exceed twenty-five thousand dollars ($25 ,000) within a 
calendar year, nor shall any candidate or any political action committee or any political party 
committee accept a contribution or contributions which in the aggregate exceed one thousand 
dollars ($1 ,000) within a calendar year from any one person orpolitical action committee. 

Wisconsin - WIS . STAT.§ 11.26(4) 

( 4) No individual may make any contribution or contributions to all candidates for state and 
local offices and to any individuals who or committees which are subject to .a registration 
requirement under s. 11.05, including legislative campaign committees and committees of a 
political party, to the extent of more than a total of $10,000 in any calendar year. 

Wyoming- WYO. STAT. ANN. § 22- 25-102(c)(ii) 

( c) Except as otherwise provided in this section, no individual other than the candidate, or the 
candidate's immediate family shall contribute directly or indirectly: 

(ii) Total political contributions for any two (2) year period consisting of a general election 
year and the preceding calendar year, of more than twenty-five thousand dollars 
($25 ,000.00) . 
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Appendix II: Highly Vulnerable State Aggregate Limit, Proportional Limit, or 
Proportional Ban Statutes 

For further analysis of each state 's proportional limit or proportional ban statutes, this appendix 
provides the text of and cites to the corresponding statutes of the fourteen states with these 
regulations that are highly vulnerable to a legal challenge, pursuant to the Supreme Court's 
decision in McCutcheon v. FEC. While the following fourteen statutes function somewhat 
differently than the federal aggregate limits ruled unconstitutional by the Supreme Court, they 
are ripe for legal challenge, and may also be considered unconstitutional. 

Alaska -ALASKA STAT.§§ 15.13 .072(e), (f), and (h) 

( e) A candidate or an individual who has filed with the commission the document necessary to 
permit that individual to incur election-related expenses under AS 15.13.100 may solicit or 
accept contributions from an individual who is not a resident of the state at the time the 
contribution is made if the amounts contributed by individuals who are not residents do not 
exceed 

(1) $20,000 a calendar year, if the candidate or individual is seeking the office of governor or 
lieutenant governor; 

(2) $5,000 a calendar year, ifthe candidate or individual is seeking the office of state senator; 
(3) $3,000 a calendar year, if the candidate or individual is seeking the office of state 
representative or municipal or other office. 

(f) A group or political party may solicit or accept contributions from an individual who is not a 
resident of the state at the time the contribution is made, but the amounts accepted from 
individuals who are not residents may not exceed 10 percent of total contributions made to the 
group or political party during the calendar or group year in which the contributions are received. 
[ .. . ] 
(h) A nongroup entity may solicit or accept contributions for the purpose of influencing the 
nomination or election of a candidate from an individual who is not a Iesident of the state at the 
time the contribution is made or from an entity organized under the laws of another state, 
resident in another state, or whose participants are not residents of this state at the time the 
contribution is made. The amounts accepted by the nongroup entity from these individuals and 
entities for the purpose of influencing the nomination or election of a candidate may not exceed 
10 percent of total contributions made to the nongroup entity for the purpose of influencing the 
nomination or election of a candidate during the calendar year in which the contributions are 
received. 

J'l.rizona-ARJZ . REV. STAT. § 16-905(D) 

D. A nominee of a political party shall not accept contributions from all political parties or 
political organizations combined totaling more than ten thousand twenty dollars for an election 
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for an office other than a statewide office, and one hundred thousand one hundred ten dollars for 
an election for a statewide office. 

Florida- FLA. STAT. § 106.08(2) 

(2)(a) A candidate may not accept contributions from national, state, or county executive 
committees of a political party, including any subordinate committee of such political party or 
affiliated party committees, which contributions in the aggregate exceed $50,000. 
(b) A candidate for statewide office may not accept contributions from national, state, or 
county executive committees of a political party, including any subordinate committee of the 
political party, or affiliated party committees, which contributions in the aggregate exceed 
$250,000 ... 

Hawaii -HAW. REV. STAT.§ l l-362(a) 

(a) Contributions from all persons who are not residents of the State at the time the contributions 
are made shall not exceed thirty per cent of the total contributions received by a candidate or 
candidate committee for each election period. 

Indiana - IND. CODE§ 3-9-2-4 

IC 3-9-2-4. Corporations or labor organizations; limitation on contributions 

Sec. 4. During a year a corporation or labor organization may not make total contributions in 
excess of: 

(1) an aggregate of five thousand dollars ($5,000) apportioned in any manner among all 
candidates for state offices (including a judge of the court of appeals whose retention in 
office is voted on by a district that does not include all of Indiana); 
(2) an aggregate of five thousand dollars ($5,000) apportioned in any manner among all state 
committees of political parties; 

(3) an aggregate of two thousand dollars ($2,000) apportioned in any manner among all 
candidates for the senate of the general assembly; 
(4) an aggregate of two thousand dollars ($2,000) apportioned in any manner among all 
candidates for the house of representatives of the general assembly; 
(5) an aggregate of two thousand dollars ($2,000) apportioned in any manner among regular 
party committees organized by a legislative caucus of the senate of the general assembly; 
(6) an aggregate of two thousand dollars ($2,000) apportioned in any manner among regular 
paiiy committees organized by a legislative caucus of the house of representatives of the 
general assembly; 

(7) an aggregate of two thousand dollars ($2,000) apportioned in any manner among all 
candidates for school board offices and local offices; and 
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(8) an aggregate of two thousand dollars ($2,000) apportioned m any manner among all 
central committees other than state committees. 

Kentucky-KY. REV. STAT.§ 121.150(23) 

(23) (a) A candidate or a slate of candidates for elective public office shall not accept 
contributions from permanent committees which, in the aggregate7 .exceed fifty percent ( 50%) of 
the total contributions accepted by the candidate or a slate of candidates in any one (1) election 
or ten thousand dollars ($10,000) in any one (1) election, whichever is the greater amount. The 
percentage of the total contributions or dollar amounts of contributions accepted by a candidate 
or a slate of candidates in an election that is accepted from permanent committees shall be 
calculated as of the day of each election. Funds in a candidate's or a slate of candidates' 
campaign account which are carried forward from one (1) election to another shall not be 
considered in calculating the acceptable percentage or dollar amount of contributions which may 
be accepted from permanent committees for the election for which the funds are carried forward. 
A candidate or a slate of candidates may, without penalty, contribute funds to his campaign 
account not later than sixty (60) days following the election so as not to exceed the permitted 
percentage or dollar amount of contributions which may be accepted from permanent committees 
or the candidate or a slate of candidates may, not later than sixty (60) days after the end of the 
election, refund any excess permanent committee contributions on a pro rata basis to the 
permanent committees whose contributions are accepted after the aggregate limit has been 
reached. 
(b) The provisions of paragraph (a) of this subsection regarding the receipt of aggregate 
contributions from permanent committees in any one (1) election shall also apply separately to 
the receipt of aggregate contributions from executive committees of any county, district, state, or 
federal political party in any one ( 1) election. 
(c) The provisions of paragraph (a) of this subsection regarding the receipt of aggregate 
contributions from permanent committees in any one (1) election shall also apply separately to 
the receipt of aggregate contributions from caucus campaign committees. 

Louisiana - LA. REV. STAT.§ 18:1505.2 H.(7) 

(7)(a) The total amount of combined contributions for both the primary and general elections, 
from political committees, which may be accepted by a candidate and his principal and 
subsidiary campaign committees, shall not exceed the following aggregate amounts: 

(i) Major office candidates - eighty thousand dollars. 
(ii) District office candidates - sixty thousand dollars. 
(iii) Other office candidates - twenty thousand dollars. 

(b) The provisions of this Paragraph shall not apply to contributions made by a recognized 
political party or any committee thereof. 
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Massachusetts - MASS. GEN. LAWS, ch. 55. § 6A 

Section 6A. A candidate and such candidate's committee shall not accept any contribution from 
a political action committee if such contribution would result in such candidate and such 
committee together receiving from all political action committees aggregate contributions in any 
calendar year in excess of the following amounts: 

(a) a candidate for governor, including contributions jointly to such candidate for governor 
and a candidate for lieutenant governor in a state election- one hundred and fifty thousand 
dollars; 
(b) a candidate for lieutenant governor-thirty-one thousand, two hundred and fifty dollars; 
( c) a candidate for attorney general-sixty-two thousand, five hundred dollars; 
( d) a candidate for state secretary, state treasurer, and state auditor- thirty-seven thousand, 
five hundred dollars; 
(e) a candidate for state senator, county commissioner, governor's councillor, district 
attorney, clerk of courts, register of probate, registrar of deeds or any other county officer
eighteen thousand, seven hundred and fifty dollars; 
(f) a candidate for state representative-seven thousand, five hundred dollars. 

Minnesota - MINN. STAT.§§ lOA.27, Subds. 2 and 11 

Subd. 2. A candidate must not permit the candidate's principal campaign committee to accept 
contributions from any political party units or dissolving principal campaign committees in 
aggregate in excess of ten times the amount that may be contributed to that candidate as set forth 
in subdivision 1. The limitation in this subdivision does not apply to a contribution from a 
dissolving principal campaign committee of a candidate for the legislature to another principal 
campaign committee of the same candidate. 

Subd. 11. A candidate must not permit the candidate's principal campaign committee to accept a 
contribution from a political committee, political fund, lobbyist, large contributor, or association 
not registered with the board if the contribution will cause the aggregate contributions from those 
types of contributors during an election cycle segment to exceed an amount equal to 20 percent 
of the election cycle segment expenditure limits for the office sought by the candidate, provided 
that the 20 percent limit must be rounded to the nearest $100. For pmposes of this subdivision, 
"large contributor" means an individual, other than the candidate, who contributes an amount that 
is more than one-half the amount an individual may contribute during the election cycle segment. 

Montana - MONT. CODE ANN. §§ 13-37-216(3) and (4); MONT. CODE ANN.§ 13-37-218 

Sec. 13-3 7-216. (3) All political committees except those of political party organizations are 
subject to the provisions of subsections (I) and (2). For purposes of this subsection, "political 
party organization" means any political organization that was represented on the official ballot at 
the most recent gubernatorial election. Political party organizations may fom1 political 
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committees that are subject to the following aggregate limitations, adjusted as provided for in 
subsection (4) and subject to 13-37-219, from all political party committees: 

(a) for candidates filed jointly for the offices of governor and lieutenant governor, not to 
exceed $18,000; 

(b) for a candidate to be elected for state office in a statewide election, other than the 
candidates for governor and lieutenant governor, not to exceed $6,500; 
(c) for a candidate for public service commissioner, not to exceed $2,600; 
(d) for a candidate for the state senate, not to exceed $1,050; 
(e) for a candidate for any other public office, not to exceed $650. 

(4) (a) The commissioner shall adjust the limitations in subsections (1) and (3) by multiplying 
each limit by an inflation factor, which is detem1ined by dividing the consumer price index for 
June of the year prior to the year in which a general election is held by the consumer price index 
for June 2002. 

(b) The resulting figure must be rounded up or down to the nearest: 
(i) $10 increment for the limits established in subsection (1 ); and 
(ii) $50 increment for the limits established in subsection (3). 

( c) The commissioner shall publish the revised limitations as a rule. 

Sec. 13-37-218. A candidate for the state senate may receive no more than $ 2 ,150 in total 
combined monetary contributions from all political committees [PA Cs] contributing to the 
candidate's campaign, and a candidate for the state house of.representatives may receive no more 
than $ 1,300 in total combined monetary contributions from all political committees [P ACs] 
contributing to the candidate's campaign. The limitations in this section must be multiplied by an 
inflation factor, which is determined by dividing the consumer price index for .June of the year 
prior to the year in which a general election is held by the consumer price index for June 2003 . 
The resulting figure must be rounded up or down to the nearest $50 increment. The 
commissioner shall publish the revised limitations as a rule .... 

New York - N .Y. ELEC. LAW§ 14- 116(2) 

Sec. 14- 116. 2. Notwithstanding the provisions of subdivision one of this section, any 
corporation or an organization financially supported in whole or in part, by such corporation may 
make expenditures, including contributions, not otherwise prohibited by law, for political 
purposes, in an amount not to exceed five thousand dollars in the aggregate in any calendar year; 
provided that no public utility shall use revenues received from the rendition of public service 
within the state for contributions for political purposes unless such cost is charged to the 
shareholders of such a public service corporation. 

South Carolina - S.C. CODE§ 8-13-1316(A) 

(A) Notwithstanding Section 8-13-1 314(A)(l), within an election cycle, a candidate may not 
accept or receive contributions from a political paity through its party committees or legislative 
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caucus committees, and a political party through its party committees or legislative caucus 
committees may not give to a candidate contributions which total in the aggregate more than : 

( 1) fifty thousand dollars in the case of a candidate for statewide office; or 
(2) five thousand dollars in the case of a candidate for any other office. 

Tennessee- T ENN. CODE§§ 2-10-302(c) and@; TENN . CODE §§ 2-10-306(a) and {fl 

Sec. 2-10-302. (c) With respect to contributions from multicandidate political campaign 
committees for each election: 

(1) No candidate for an office elected by statewide election shall accept in the aggregate 
more than fifty percent (50%) of the candidate's total contributions from multicandidate 
political campaign committees; and 
(2) No candidate for any other state or local public office shall accept in the aggregate more 
than seventy-five thousand dollars ($75,000) from multicandidate political campaign 
committees. 

In determining the aggregate limits established by this subsection (c), contributions made to a 
candidate by a committee controlled by a political party on the national, state, or local level or by 
a caucus of such political party established by members of either house of the general assembly 
are not included. 

(d) (1) Each contribution limit established in subsection (a) , (b) or (c) shall be adjusted to reflect 
the percentage of change in the average consumer price index (all items-city average), as 
published by the United States department of labor, bureau of labor statistics, for the period of 
January 1, 1996, through December 31 , 2010. Each such adjustment shall be rounded to the 
nearest multiple of one hundred dollars ($100). The registry of election finance shall publish 
each such adjusted amount on its web site. 

(2) On January 1, 2013, and every two (2) years thereafter, each contribution limit 
established in subsection (a), (b) or (c), as adjusted pursuant to subdivision (d)(l), shall be 
further adjusted to reflect the percentage of change in the average consumer price index (all 
items-city average), as published by the United States department of labor, bureau of labor 
statistics, for the two-year period immediately preceding. Each such adjustment under this 
subdivision (d)(2) shall be rounded to the nearest multiple of one hundred dollars ($100). The 
registry of election finance shall publish each such adjusted amount on its web site. 

Sec. 2-10-306. (a) All contributions made by political campaign committees controlled by a 
political party on the national, state, or local level or by a caucus of such political party 
established by members of either house of the general assembly shall be considered to have been 
made by a single committee. Such contributions shall not, in the aggregate, exceed: 

(1) Two hundred fifty thousand dollars ($250,000) per election to any candidate m a 
statewide election; 

(2) Forty thousand dollars ($40,000) per election to any candidate for the senate; and 
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(3) Twenty thousand dollars ($20,000) per election to any candidate for .any other state or 
local public office. 
[ ... ] 
( c) (1) Each contribution limit established in subsection (a) .shall be adjusted to reflect the 
percentage of change in the average consumer price index (all items-city average), as published 
by the United States department of labor, bureau of labor statistics, for the period of January 1, 
1996, through December 31 , 2010. Each such adjustment shall be rounded to the nearest multiple 
of one hundred dollars ($100). The registry of election finance shall publish each such adjusted 
amount on its web site. 

(2) On January 1, 2013, and every two (2) years thereafter, each contribution limit 
established in subsection (a), as adjusted pursuant to subdivision ( c )(1 ), shall be further 
adjusted to reflect the percentage of change in the average consumer price index (all items
city average), as published by the United States department of labor, bureau of labor 
statistics, for the two-year period immediately preceding. Each such adjustment under this 
subdivision ( c)(2) shall be rounded to the nearest multiple of one hundred dollars ($100). The 
registry of election finance shall publish each such adjusted amount on its web .site. 

Wisconsin - WIS. STAT. § 11 .26(9) 

(9) (a) No individual who is a candidate for state or local office may receive and accept more 
than 65 percent of the value of the total disbursement level determined under s. 11.31 for the 
office for which he or she is a candidate during any primary and election campaign combined 
from all committees subject to a filing requirement, including political party and legislative 
campaign committees. 
(b) No individual who is a candidate for state or local office may receive and accept more than 
45 percent of the value of the total disbursement level determined under s. 11.31 for the office 
for which he or she is a candidate during any primary and election campaign combined from all 
committees other than political party and legislative campaign committees subject to a filing 
requirement. 
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• N.D. Senate Government and Veterans Affairs Committee 
Pat Finken Testimony on SB 2336 

• 

February 3, 2017 

Good morning Madam Chairman and distinguished members of the committee. My name is Pat Finken. I 
am here on my own behalf as owner of Odney, Incorporated, an advertising, public relations and public 
affairs group located here in Bismarck. 

As many of you know, my firm has been involved in many high profile initiated measure campaigns over 
the last 25 years . In these campaigns, I have been both the beneficiary of out-of-state money and the 
victim of out-of-state money. I have seen measures win without money and lose with lots of money. 

I stand before you today in opposition to SB 2336. 

My testimony today will center on five points. First, 2336 is unconstitutional and a violation of free speech. 
Secondly, 2336 is vague and very likely a violation of the 14th Amendment. Third , what is good for the 
goose is good for the gander. Forth , regardless of point of view out-of-state measure money has been a 
force for good in North Dakota. It just depends on your point of view. And finally, laws like these only seek 
to drive campaign contributions underground. 

My most important point today, of course, is that 2336 would be a violation of the 1st Amendment and, 
therefore, unconstitutional. I have consulted with one of the legal firms at the forefront of campaign law in 
America to help provide this analysis . A complete copy of the analysis from Bell , McAndrews & Hiltachk, 
LLP is attached to my testimony . 

The First Amendment provides , in relevant part, that "Congress shall make no law ... abridging the freedom 
of speech ." Protected above all other forms of speech is political speech. Contribution limits such as the 
one proposed by SB 2336 burdens political speech, and therefore invokes the 1st Amendment, by 
restricting the amount a donor may contribute to aid his or her cause of choice in disseminating a political 
message. In Buckley vs. Valeo, the Supreme Court characterized contributions as invoking both the right 
to freedom of speech and its implied right of association, and determined that limits on such contributions 
are subject "to the closest scrutiny." 

In order for a limit on political contributions to meet Constitutional scrutiny, the government must bear the 
burden of proving that the limit is "closely drawn to match a sufficiently important government interest." 
The only permissible interests that have been recognized are in combatting quid-pro-quo corruption and 
its appearance, and preventing the circumvention of base contribution limits . The government must 
present evidence, rather than rely on conjecture. 

Contributions to a ballot measure campaign do not raise the specter of quid-pro-quo corruption as a 
matter of law, since no candidate is present to be corrupted. The risk of corruption perceived in cases 
involving candidate elections simply is not present in a popular vote on a public issue. Therefore, such 
contributions may not be limited. The proposed law appears to be similarly unsupported by any anti 
circumvention interest, since nothing in the proposed law appears to be a measure intended to guard 
against the threat of illegal contributions reaching their source. 

In Mccutcheon versus the Federal Election Commission , the U.S. Supreme Court has made clear that a 
campaign finance law cannot be motivated by the desire to restrict the speech of some elements of 
society in order to enhance the relative speech of others. Clearly, a law that controls the giving and 



receiving of contributions based on a legislatively-determined measure of the proper balance between 
contributions from in-state residents and out-of-state residents would violate this principle. 

My simple point is that 151 Amendment freedoms are not limited to or defined by a state border. They are 
universally applied to all of us privileged to be called citizens and no law made by this body should infringe 
on that right. 

In addition to the 1st Amendment problems presented by the contribution limit, the proposed law may also 
run afoul of the 14th Amendment doctrine that vague laws are unconstitutional. Notwithstanding that North 
Dakota Century Code section 16.1-08.1-01 defines "person" as "an individual , partnership, political 
committee, association, corporation, cooperative corporation, limited liability company, or other 
organization or group of persons," the term "out-of-state" is not defined. 

And if you were to define out-of-state, how would you effectively accomplish that task? Does out-of-state 
apply to companies that have multiple locations and thousands of employees in North Dakota? Is out-of
state an association headquartered in DC, but represents hundreds of North Dakotans? Or is an energy 
company from Houston with billions invested in North Dakota an out-of-state entity? Or should an 
individual with land or mineral rights in North Dakota but lives in another state truly be considered and an 
out-of-state interest? You can see the difficulty in defining who can have free speech and who you seek to 
limit. 

And then, are we going to apply this to political campaigns too. After all, if this bill is good enough for 
measure committees, isn't it good enough for elected officials? Are you going to tel l Heidi Heitkamp that 
she can't take more than 50% of her campaign funding from out-of-state? If you do, she will have very 
little money to run on. And are you going to tell Governor Burgum that he can only self-fund 30% of his 
campaign because this bill limits individual donations to 30%? 

Senate Bill 2336 implies that measure campaigns supported by out-of-state money are tainted, but that is 
really just a point of view. A point of view with which a majority of voters have disagreed. It was out-of
state money that helped pass a real estate transfer tax ban. It helped put in place a comprehensive 
smoke-free workplace law. It helped stop a tobacco tax increase. And where would we be if out-of-state 
money hadn't weighed in to help defeat Measure 5, a measure that would have diverted hundreds of 
millions of dollars annually of oil tax revenue into an outdoor heritage fund? Through all the campaigns I 
have been involved in, I have come to realize one truth , trust the voters. You may not always like what 
they do, but they are not as gullible or ignorant as you might presume. And , it is their government after all. 

Finally, money is like water. It always finds a way. If you limit out-of-state money, you are only going to 
force it underground. I have already identified two ways to legally circumvent this law. Is that really what 
we want? I have always believed the best campaign finance regulation is transparency. Give the voters 
the information they need to make good decisions and then let them make up their own mind. 

In closing, I ask for a vote of do not pass from the committee. Thank you. I am happy to stand for any 
questions. 
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BELL, McANDREWS & HILTACHK, LLP 
ATTORNEYS AND COUNSELORS AT LAW 

455 CAPITOL MALL, SUITE 600 
SACRAMENTO, CA 958 14 

(916) 442-7757 
FAX (916) 442-7759 

MEMORANDUM 

February 2, 2017 

FROM: Charles H. Bell, Jr. & Terry J. Martin 
Bell, McAndrews & Hiltachk, LLP 

RE: Constitutional Issues in Proposed North Dakota Limit on Out-Of-State 
Contributions to Ballot Measure Committees 

CONCLUSION 

A limit on the contributions of out-of-state donors to a North Dakota ballot measure 
campaign, as proposed in SB 2336, would violate the U.S. Constitution. Such a provision would 
likely be found to violate the First Amendment, since the right to contribute is protected by the 
free speech clause and its implied right to free association, and out-of-state campaign 
contributions to ballot measure campaigns both do not raise the specter of corruption that would 
be necessary in order to limit them, and additionally do not represent measures intended to 
prevent circumvention of base contribution limits . It may additionally be subject to invalidation 
for unconstitutional vagueness as against the Fourteenth Amendment, since "out-of-state" is 
undefined within the statutory scheme. 

BACKGROUND 

The North Dakota State Legislature is currently debating SB 2336, which provides: 

A person, political action committee, or measure committee that is soliciting or 
accepting a contribution for the purpose of aiding or opposing the circulation or 
passage of a statewide initiative or referendum petition or measure placed upon a 
statewide ballot by action of the legislative assembly at any election may not accept 
contributions exceeding fifty percent of its aggregate contributions during any reporting 
period from out - of - state persons and may not accept more than thirty percent of its 

aggregate contributions during any reporting period from any individual contributor. 

Proposed North Dakota Century Code section 16.1-08.1-03 .1 

SB 2336 also provides: 

A sponsoring committee may not accept contributions exceeding fifty percent of its 
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aggregate contributions from out - of - state persons and may not accept more than thirty 
percent of its aggregate contributions from any individual contributor. 

Proposed North Dakota Century Code section 16.1-08.1-03.13 

ANALYSIS 

The First Amendment provides, in relevant part, that "Congress shall make no Jaw .. . 
abridging the freedom of speech." Protected above all other forms of speech is political speech. 
McCutcheon v. Fed. Election Comm 'n , 134 S.Ct. 1434, 1441 (2014) (The First Amendment "has 
its fullest and most urgent application precisely to the conduct of campaigns for political office.") 
(quoting Monitor Patriot Co. v. Roy, 401 U.S. 265, 272 (1971)). Contribution limits such as the 
one proposed by the North Dakota State Legislature burden political speech, and therefore invoke 
the First Amendment, by restricting the amount a donor may contribute to aid his or her cause of 
choice in disseminating a political message. Buckley v. Valeo, 424 U.S. 1, 24-25 (1976). 
Therefore, in Buckley, the Supreme Court characterized contributions as invoking both the right 
to freedom of speech and its implied right of association, and determined that limits on such 
contributions are subject "to the closest scrutiny." 424 U.S. at 25 (quoting NAACP v. Ala. ex rel 
Patterson, 357 U.S. 449, 460-61 (1958)). This close scrutiny applies not only when the 
contribution limit is directed at an individual donor, but also when it is directed at an association 
such as a political action committee ("PAC"). Fed. Election Comm 'n v. Nat 'I Conservative 
Political Action Comm., 470 U.S. 480, 495 (1985) ("To say that their collective action in pooling 
their resources to amplify their voices is not entitled to full First Amendment protection would 
subordinate the voices of those of modest means as opposed to those sufficiently wealthy to be 
able to buy expensive media ads with their own resources.") 

In order for a limit on political contributions to meet Constitutional scrutiny, the government 
must bear the burden of proving that the limit is "closely drawn to match a sufficiently important 
government interest." Buckley, 424 U.S. at 25. The only permissible interests that have been 
recognized are in ( 1) com batting quid-pro-quo corruption and its appearance, and (2) preventing the 
circumvention of base contribution limits. Fed. Election Comm 'n v. Beaumont, 539 U.S . 146, 153-
155 (2003). The government must present evidence, rather than rely on conjecture. Citizens United v. 
Fed. Election Comm 'n, 558 U.S. 310, 359-60 (2010); McCutcheon, 134 S.Ct. at 1450-51. 

Contributions to a ballot measure campaign do not raise the specter of quid-pro-quo 
corruption as a matter of law, since no candidate is present to be corrupted. Citizens Against Rent 
Control v. City of Berkeley, 454 U.S. 290, 298 (1981) ("Referenda are held on issues, not candidates 
for public office. The risk of corruption perceived in cases involving candidate elections [citations 
omitted] simply is not present in a popular vote on a public issue."). Therefore, such contributions 
may not be limited. The proposed law appears to be similarly unsupported by any anti-circumvention 
interest, since nothing in the proposed law appears to be a measure intended to guard against the 
threat of illegal contributions reaching their source. 

Although the proposed statutory provisions do not set a dollar threshold as the maximum 
amount a donor may contribute to a ballot measure campaign, a court would likely view the 
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scheme as a contribution limit. This is both because it would create an effective upper limit on 
the amount that a donor could so contribute and because it wou ld force the recipient committee 
to make trade-offs among potential donors . McCutcheon v. Fed. Election Comm 'n, 134 S.Ct. 
1434, 1449 (2014) ("the Government may not penalize an individual for ' robustly exercis[ing]' 
his First Amendment rights.") (quoting Davis v. Federal Election Comm'n, 554 U.S. 724, 739 
(2008)). Indeed, the U.S. Court of Appeal for the 2°d Circuit examined a law that capped 
contributions to candidates, PACs, and political parties at 25 percent of their total receipts under 
the same legal structure applicable to an outright limit on the amount a donor could contribute. 
Landell v. Sorrell, 382 F.3d 91, 137 (2d Cir. 2004), rev'd and remanded on other grounds sub 
nom. Randall v. Sorrell, 548 U.S. 230, 126 (2006). 

Citizens Against Rent Control involved an unincorporated association formed to oppose a 
ballot measure during the April 1977 municipal election. The substance of the ballot measure 
was in effect to impose rent control on many residential units within the City of Berkeley. In 
generating its war chest to oppose the measure, the unincorporated association accepted nine 
contributions that exceeded the $250 limit on contributions to ballot measure committees created 
by local ordinance. The U.S. Supreme Court reviewed the case and cited Buckley for the 
proposition that contributions are protected speech. However, the Court held that the reasons the 
Court in Buckley approved limits on contributions in a candidate election campaign as 
constitutional were not present in a ballot measure campaign. 454 U.S. at 439 ("Whatever may 
be the state interest or degree of that interest in regulating and limiting contributions to or 
expenditures of a candidate or a candidate's committees there is no significant state or public 
interest in curtailing debate and discussion of a ballot measure.") In particular, the Citizens 
Against Rent Control Court found that there was no danger of quid pro quo corruption (dollars 
exchanged for political favors) in a ballot measure, since no candidate is being elected to office 
to repay any favor. Id. at 438. This serves to create the presumption that any contribution limit to 
a ballot measure committee is unconstitutional. 

More broadly, State restrictions on out-of-state resident participation in their ballot measure 
processes have been met with general judicial disapproval. In Buckley v. American Constitutional 
Law Foundation, for example, the Supreme Court struck down a law permitting only registered voters 
of Colorado to circulate initiative petitions. 525 U.S. 182 (1999). In doing so, itrejected the state's 
proffered interest of ensuring that petition circulators would be subject to the state subpoena power. 
Id. 

Even in the candidate election context, the corruptive nature of out-of-state contributions has 
been met with disagreement, with courts in Alaska appearing to hold a different view from courts 
elsewhere. The most well-known case dealing with out-of-state contributions is VanNatta v. Kiesling, 
in which the U.S. Court of Appeal for the 9th Circuit held unconstitutional a contribution limit on out
of-district residents to candidates, observing that "Measure 6 bans all out-of-district donations, 
regardless of size or any other factor that would tend to indicate corruption." 151 F.3d 1215 (9th 
Cir.1998). The implication of this is that out-of-district donations do not, on their own, implicate 
corruption. The 9th Circuit's conclusion in VanNetta was rejected by the Alaska Supreme Court in 
State v. Alaska Civil Liberties Union, which upheld the out-of-state contribution limit to its candidates 
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on the grounds that such a limit prevents out-of-state residents from having too much power on 
Alaska's electoral process. 978 P.2d 597, 615 (Alaska 1999). 

The Alaska Supreme Court's opinion is subject to criticism because the U.S. Supreme Court 
has since made clear that a campaign finance law cannot be motivated by the desire to restrict the 
speech of some elements of society in order to enhance the relative speech of others. McCutcheon, 
134 S. Ct. at 1441. Clearly, a law that controls the giving and receiving of contributions based on a 
legislatively-determined measure of the proper balance between contributions from in-state residents 
and out-of-state residents would violate this principle. The U.S. Court of Appeal for the 2nd Circuit 
found as much in Landell v. Sorrell when it discussed State v. Alaska Civil Liberties Union and 
rejected that there is anything different about out-of-state residents with regard to corruption flowing 
from speech-related activities. 382 F.3d 91 (2nd Cir. 2002) ("we are unpersuaded that the First 
Amendment permits state governments to preserve their systems from the influence, exercised only 
through speech-related activities, of non-residents"). The only recognized exception is for foreign 
national contributors, who may be barred altogether from contributing to candidate campaigns. 
Bluman v. Fed. Election Comm'n, 800 F. Supp. 2d 281 (D.D.C. 2011), affd, 132 S. Ct. 1087 (2012) 
("It is fundamental to the definition of our national political community that foreign citizens do not 
have a constitutional right to participate in, and thus may be excluded from, activities of democratic 
self-government."). The logic for foreign nationals is very specific to them and would not likely be 
read to apply to citizens of other states as opposed to other nations. 

Notwithstanding, a federal district court in Alaska recently upheld functionally the same 
restriction on out-of-state donors to candidates at issue in State v. Alaska Civil Liberties Union, but on 
grounds that Alaska candidates are especially susceptible to out-of-state influence. The court's 
reasoning was based on expert testimony that the "unique combination of Alaska's small population, 
geographic isolation, and great natural resources make it extremely dependent on outside industry and 
interests." Thompson v. Dauphinais, No. 3:15-CV-00218-TMB, 2016 WL 6602419, at *10 (D. 
Alaska Nov. 7, 2016). The reasoning in the Thompson decision is dubious in light of Supreme Court 
precedent and may not survive the pending appeal, which has been filed in the U.S. Court of Appeal 
for the 9th Circuit. Even if it were to pass muster on appeal , the fact that the decision relied on the 
special character of the State of Alaska would likely limit its applicability. More importantly for our 
purposes, the decision concerns candidates and not ballot measures, for which contribution limits are 
not allowed at all. Citizens Against Rent Control, 454 U.S. at 298; Bellotti, 435 U.S. at 790. Even in 
the initial State v. Alaska Civil Liberties Union decision, the Alaska Supreme Court acknowledged 
that the U.S. Supreme Court addressed the issue and found no corruption " in individual contributions 
relating to initiative campaigns, where there is no danger of an improper quid pro quo." 978 P.2d at 
606. Thus, the conflict regarding out-of-state contributions to candidate campaigns does not reach 
out-of-state contributions to initiative campaigns, which remain governed by the Citizens Against Rent 
Control Court's bar on laws that restrict such contributions 

In addition to the First Amendment problems presented by the contribution limit, the proposed 
law may also run afoul of the Fourteenth Amendment doctrine that vague laws are unconstitutional. 
Grayned v. City of Rockford, 408 U.S . l 04, l 08 ( 1972) ("It is a basic principle of due process that an 
enactment is void for vagueness if its prohibitions are not clearly defined .") Notwithstanding that 
North Dakota Century Code section 16.1-08.1-0 I defines "person" as "an individual, partnership, 
political committee, association, corporation, cooperative corporation, limited liability company, or 
other organization or group of persons," the term "out-of-state" is not defined. One could speculate 
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that since the authors require campaign statements to list contributor addresses, an out-of-state 
contributor would be defined as one whose listed residence is outside of the state of North Dakota, 
but this in no way assures that either a court or members of the regulated community would reach 
such a conclusion. The absence of a definition is especially troubling given that individuals may have 
more than one address, but may choose to list an out-of-state address on their report. The lack of 
ability for a contributor to discern whether he or she qualifies as "out-of-state" fails to "give the 
person of ordinary intelligence a reasonable opportunity to know what is prohibited, so that he may 
act accordingly." Grayned, 408 U.S. at I 08. Thus, the law may violate the Fourteenth Amendment. 

North Dakota' s proposed law is unlikely to meet the "closely drawn" test. No sufficiently 
important government interest is present, since the law does not aim to prevent political actors from 
evading valid contribution limits, and the U.S. Supreme Court has held that there is no anti-corruption 
interest present in a ballot measure campaign. Even in the candidate election context, every federal 
court of appeal to consider the issue has rejected that contributions to candidates from out-of-state 
sources may be limited to an extent greater than in-state contributions. The law would therefore likely 
be held to be invalid as a violation of the First Amendment. The lack of a definition for "out-of-state" 
contributor may fuel an additional challenge based on the Fourteenth Amendment' s prohibition on 
vague laws. 

Please do not hesitate to contact us if we can be of any further assistance . 
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Greater North Dakota Chamber 

Madame Chairperson and members of the committee, my name is Andy Peterson and am here 
today representing the Greater ND Chamber, local chambers of commerce, and other business 
associations throughout North Dakota. Some members of the media describe the GNDC as the 
most prominent business organization in North Dakota. As a group we stand in opposition of 
SB 2336 and strongly urge a "Do not Pass" from the committee regarding this bill. 

This bill, as nearly as I can tell, removes the constitutional right of free speech from those not 
living within state boundaries. It also puts restrictions on free speech and squelches the right of 
an individual and/or an organization to influence a ballot measure while, at the same time, 
providing undue influence to others. The founding fathers, in my opinion, felt this to be such an 
egregious wrong they were willing to sacrifice their own lives in order to protect free speech 
including the right to influence who might govern the self-governed. This is part and parcel of 

that process. 

This bill, by virtue of unintended consequence, removes transparency from the initiated and 
referred measure process. It does this through intimidation via the stringent requirements 
required of those who donate in order to promote or defeat a measure. Clearly it is aimed at 
free speech and encourages yet to be developed processes that will eventually cloud the trail of 
money whether that money be in state or out of state money. These processes in and of 
themselves will gain undue influence and be subject to corruption. 

If this measure were to pass, organizations might simply raise large amounts of money and 
invest in war chests with no specific measure in mind other than to ready themselves in case an 
unlikeable measure might arise. The bill does not specifically address how general war chest 
dollars might be spent, used, or reported in the case of ballot measures. Again, this is one 
small example wherein power might be amassed and corruption might occur. 

Champions~~ Business 
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Greater North Dakota Chamber 

The thirty percent threshold also presents problems. Say a measure were initiated to rid the 
state of coal mining or oil extraction. How would a committee formed to fight the measure 
know when the thirty percent threshold was met? Without a timeframe no committee can 
reasonably establish the thirty percent threshold . Moreover, establishing that threshold 
before Election Day, then, stymie' s free speech. The thirty percent threshold is impossible to 
establish without a final number regarding the total amount of contributions, and the total 
cannot be established without coming to the final number which generally happens on or just 
before Election Day. 

The bill also does not define an "out-of-state contributor." Are in state contributors only those 
who spend the vast majority of their time in North Dakota? What about those who spend the 
winter in Arizona or Florida? Are they "out-of-state" contributors? In the case of a business are 
they in-state if they domicile their business in North Dakota? What about those businesses 
which are domiciled elsewhere but have significant operations in North Dakota? The bill is 
poorly written and is susceptible to constitutional question in this regard . 

Lastly, this committee has already conducted a hearing on a much better bill (SB 2135) which 
establishes a study commission regarding initiated and referred measures. Once the study is 
complete legislative management will receive a report which legislators can act upon. One can 
rightfully conclude those recommendations would be thoughtfully processed and then vetted in 
the court of public opinion before changes are made. 

SB 2336, however, creates more problems than it solves and should be given a "do not pass" 
from this committee. 
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Andy Peterson, President and CEO, North Dakota Chamber of Commerce 

FROM: Bradley J. Ketcher, Ballot Measure Group 
brad@ballotmeasuregroup.com 

DATE: February 2, 2017 

RE: Constitutionality of Senate Bill No. 2336 

I. Background 

Introduced on January 23 , 2017, Senate Bill No. 2336 (SB 2336) seeks to amend the 
North Dakota Century Code, to, inter alia, provide that supporters or opponents of statewide 
ballot measures may only accept up to 50% of their aggregate contributions from out-of-state 
persons during any reporting period: 1 

A person, political action committee, or measure committee that is soliciting or 
accepting a contribution for the purpose of aiding or opposing the circulation or 
passage of a statewide initiative or referendum petition or measure placed upon a 
statewide ballot by action of the legislative assembly at any election may not 
accept contributions exceeding fifty percent of its aggregate contributions during 
any reporting period from out-of-state persons and may not accept more than 
thirty percent of its aggregate contributions during any reporting period from any 
individual contributor. 

Proposed N.D.C.C. § 16.1-08.1-03.1(5) (emphasis in original) and: 

A sponsoring committee may not accept contributions exceeding fifty percent of 
its aggregate contributions from out-of-state persons and may not accept more 
than thirty percent of its aggregate contributions from any individual contributor. 

Proposed N.D.C.C. § 16.1-08.1-03.13(8) (emphasis in original) 

We believe the limitation on out-of-state contributions set forth in SB 2336 is 
unconstitutional and would not withstand challenge in court if enacted. 

I In the chapter of the North Dakota Century Code sought to be amended, a "person" is defined as "an 
individual, partnership, political committee, association, corporation, cooperative corporation, limited liability 
company, or other organization or group of persons." N.D.C.C. § 16.1-08.1 



II. Restrictions on Campaign Contributions Receive Close Scrutiny 

Political contributions in general are a form of free speech and enjoy great protection under 
the Constitution. See Buckley v. Valeo, 424 U.S. 1, 14 (1976) ("The First Amendment affords the 
broadest protection to such political expression in order 'to assure [the] unfettered interchange of 
ideas for the bringing out of political and social changes desired by the people."). The Supreme 
Court has ruled that campaign contributions are "subject to the closest scrutiny" and can only be 
limited by a state that demonstrates "a sufficiently important interest and employs means closely 
drawn to avoid unnecessary abridgment of associational freedoms." Id. To survive constitutional 
challenge under the First Amendment, North Dakota would have to demonstrate that the harm caused 
by out-of-state contributions is real and that SB 2336 would alleviate the harm in a direct and 
material way. See Turner Broadcasting Sys., Inc. v. FCC, 512 U.S . 622, 664 (1994). 

III. Restrictions on Out-of-State Contributions Are Not Favored by the Law 

Four states have enacted statutory provisions limiting out-of-state political contributions: 
Hawaii, Oregon, Vermont, and Alaska. Hawaii's provision has not yet been challenged; Vermont 
and Oregon's provisions were struck down by federal courts as violating the First Amendment; and 
Alaska's provision withstood constitutional challenge in state court. None of these states is located in 
the same federal appellate circuit as North Dakota. However, the opinions provided by the courts on 
these statutes will influence any opinion issued on the North Dakota bill at issue. 

A. Oregon 

Oregon's statute prevented residents that lived outside of a candidate's electoral district from 
contributing more than 10% of the candidate's campaign funds. Oregon argued that this law served 
the sufficiently important state interest of (1) curbing corruption and (2) encouraging a republican 
form of government. 

1. Curbing Corruption 

A three-judge panel of the Ninth Circuit Court of Appeals found that the law was not closely 
tailored to prevent corruption, because it did not limit the amounts of contributions made by any out
of-state contributor. Vannatta v. Keisling, 151F.3d1215, 1221 (9th Cir. 1998). However, the Ninth 
Circuit's opinion on this point, although favorable, is not applicable to restrictions on ballot measures 
such as SB 2336. The Supreme Court has ruled that there is no danger of quid-pro-quo corruption 
with respect to ballot measures because there is no danger of a candidate repaying his contributors 
with future political acts. First Nat'l Bank of Boston v. Bellotti, 435 U.S. 765, 790 (1978) ("The risk 
of corruption perceived in cases involving candidate elections . . . simply is not present in a popular 
vote on a public issue."). Therefore, curbing corruption can never be a sufficiently important state 
interest in limiting contributions to ballot measure campaigns by out-of-state residents. 

2. Republican Government 

A majority of the court concluded Oregon did not have a sufficient interest in restricting out
of-state contributions in order to promote a republican form of government. Vannatta, 151 F.3d at 
1217. ("The right to a republican form of government has never before been recognized as a 
sufficiently important state interest."). The Ninth Circuit's majority opinion is binding on the lower 
federal courts in Alaska, California, Oregon, Montana, Idaho, Nevada, and Arizona. 
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B. Vermont 

Vermont's statutory provision limited out-of-state contributions to 25% of all candidate 
contributions. 

1. Corruption 

Vermont argued that its limitation furthered the sufficiently important state interest of 
limiting corruption. The Second Circuit Court of Appeals found that the law was not narrowly 
tailored towards this interest because it prohibited small contributions from out-of-state residents 
once the 25% cap was reached and such small contributions posed no danger of corruption. Landed 
v. Sorrell, 382 F.3d 91, 147 (2004). As discussed previously, corruption can never be a sufficient 
state interest to justify limiting contribution with respect to a ballot measure. Bellotti, 435 U.S. at 
790. 

2. Distortions to Political System 

The Second Circuit also ruled that the state did not have a legitimate interest in preventing 
"distortions to its political system" by non-state residents. Id. at 148 ("[T]he government does not 
have a permissible interest in disproportionately curtailing the voices of some, while giving others 
free reign, because it questions the value of what they have to say.") The Second Circuit's opinion is 
binding on the lower federal courts of Connecticut, New York, and Vermont. 

C. Alaska 

Alaska's statutory provision limits contributions to groups or political parties by nonresident 
individuals to 10% of total contributions during the calendar year. 

1. Curbing Corruption 

The U.S. District Court for the District of Alaska has ruled that the provision further the 
State's interest in avoiding actual or apparent quid-pro-quo relationships. Thompson v. Dauphinais, 
No. 3:15-cv-00218, (D. Ala. Nov. 7, 2016). However, as previously noted, corruption can never be a 
sufficient state interest in restricting contributions to a ballot measure campaign. Bellotti, 435 U.S. at 
790. 

2. Dominating the Political Process 

The State of Alaska has also argued that the statutory provision prevents nonresidents from 
dominating the political process and promotes the goal of encouraging voter participation in 
campaigns. State v. Alaska Civil Liberties Union, 978 P.2d 597, 615 (Ala. 1999). The Alaska 
Supreme Court has upheld the provision, ruling that the restrictions are "closely drawn to achieve the 
goal of preventing non-resident contributors from drowning out the voices of Alaska residents." Id. at 
617. The court relied on Alaska' s unique history in reaching this conclusion. 
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IV. Attorney's Fees Available to Winning Plaintiffs in First Amendment Litigation 

Lawsuits brought against states for violating the First Amendment are typically brought in 
federal court under 42 U.S.C. § 1983, which provides that " [e]very person who, under color of any 
statute . . . subjects, or causes to subjected, any citizen of the United States or other person within the 
jurisdiction thereof to the deprivation of any rights ... secured by the Constitution ... shall be liable 
to the party injured in an action at Jaw .... " Pursuant to 42 U.S.C. § 1988, the prevailing party in a 
"section 1983" lawsuit may be allowed reasonable attorney's fees as part of its costs. See 42 U.S.C. 
§ 1988(b); Yamada v. Snipes, 786 F.3d 1182 (9th Cir. 2015) (affirming award of attorney's fees to 
plaintiffs attorneys challenging Hawaii statute limiting contributions to noncandidate committees); 
Sampson v. Buescher, 625 F.3d 1247 (10th Cir. 2010) (affirming attorney's fee award to plaintiffs 
attorneys challenging Colorado registration requirements for ballot measure contributors). 

V. Conclusion 

In conclusion, it is our view that the provisions of the North Dakota bill limiting 
contributions by out-of-state residents to a ballot measure campaign is unconstitutional. Contribution 
limits are usually justified as anti-corruption measures, but North Dakota, like all states, does not 
have a sufficiently strong state interest in limiting corruption to justify restricting contributions to 
ballot measure campaigns. See, e.g., Citizens Against Rent Control v. City of Berkeley, 454 U.S. 
290, 298 (1981). 

Moreover, only one court, the Supreme Court of Alaska, has ruled that a state can 
discriminate against non-resident contributors in order to prevent the "drowning out" of the voices of 
its own state residents. See Alaska Civil Liberties Union, 978 P.2d at 615. It should be noted that 
this ruling was based on particularities of Alaska's history and may have less application to North 
Dakota. 

Importantly, the Eighth Circuit Court of Appeals, which includes North Dakota in its 
jurisdiction, has interpreted Supreme Court precedent to mean that "the state may abridge political 
speech in the form of campaign contributions only to address the reality or perception of undue 
influence or corruption attributable to large contributions." Russell v. Burris, 146 F.3d 563, 568 (8th 
Cir. 1998) (emphasis added). As noted previously, there can never be a sufficient state interest in 
restricting contributions to a ballot measure campaign. Bellotti, 435 U.S. at 790. Therefore, it is 
highly unlikely that a federal court within the Eighth Circuit will find that North Dakota has a 
sufficiently strong interest to justify discriminating against out-of-state contributors to statewide 
ballot measure campaigns. 

And finally, if SB 2336 were enacted and then challenged in court and struck down like 
Vermont's and Oregon' s on First Amendment grounds, the State of North Dakota would likely be 
liable for the prevailing party's attorney' s fees. 
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Fa0rii1°ers Union 

February 3, 2017 
SB 2336 
Senate Government and Veteran Affairs Committee 

Chairman Poolman and members of the Committee, 

My name is Kayla Pulvermacher and I'm here to represent the members of North Dakota 
Farmers Union. We oppose SB 2336. 

Our members have had longstanding policy in support of North Dakota's initiated 
measure and referral process. In the history of our organization, we have used these 
process a number of times to address our member's concerns with issues in the state or 
laws that have been passed. Our members believe that SB 2336 creates restrictions that 
would only seek to limit their voices at the ballot box, as it ultimately their decision what 
issues the organization works on their behalf. 

Finally, it creates a number of questions at to how such reporting and requirements could 
work. North Dakota Farmers Union, along with a number of the groups in the room, have 
worked together to pass or defeat measures that have been brought to the ballot. How 
could we continue to do this important work while still keeping our dollar ratios in balance? 
Would campaigns have to keep track of the dollars and refund organizations their 
donations in order to keep within the intentions of the law? These are just some of the 
questions that come to mind. 

I can take any questions that you may have. 

f ' 



Friday, February 03, 2017 

SENATE GOVERNMENT & VETERANS AFFAIRS COMMITTEE 
SB 2336 

CHAIRMAN POOLMAN AND COMMITTEE MEMBERS: 

My name is Jack McDonald. I'm appearing on behalf of the North Dakota 
Newspaper Association and the North Dakota Broadcasters Association. We 
respectfully oppose SB 2336 and respectfully request that you give it a DO NOT PASS. 

North Dakota's Constitution provides all citizens free speech. 

NORTH DAKOTA CONSTITUTION - ARTICLE I 
DECLARATION OF RIGHTS 

Section 4. Every man may freely write, speak and publish his opinions on all subjects, being 
responsible for the abuse of that privilege. In all civil and criminal trials for libel the truth may be given in 
evidence, and shall be a sufficient defense when the matter is published with good motives and for 
justifiable ends; and the jury shall have the same power of giving a general verdict as in other cases; and 
in all indictments or informations for libels the jury shall have the right to determine the law and the facts 
under the direction of the court as in other cases. 

It doesn't say every person except those living out of state. It doesn't say every 
person as long their contribution doesn't exceed certain percentages. It just says every 
person has a right of freedom of speech. 

As you've heard from prior testimony, the U.S. Constitution, and the U.S. 
Supreme Court both provide that political contributions reflect a person's exercise of his 
or her rights of public expression or free speech. 

This bill flies in the face of both the North Dakota Constitution and the U.S. 
Constitution. 

Additionally, the bill is vague to the extreme regarding definitions of out of state 
contributions. I have six grown children - four of whom live out of state. If I start a 
statewide initiative would their contributions to their father's efforts be considered out of 
state contributions? They were born, raised and went to college in North Dakota. 

How about someone who works for a North Dakota business, such as KLJ 
Architects, but is assigned to its Sioux Falls office? Are their contributions now the 
feared "out-of-state" variety? 

North Dakota's initiative and referendum laws have provided us with unique 
powers to control and shape our state government. Why would we want to clamp down 
on that great process by imposing the unconstitutional restrictions called for in SB 
2336? While well intentioned, it should be defeated. 

If you have any questions, I will be happy to try to answer them. THANK YOU 
FOR YOUR TIME AND CONSIDERATION. 



Testimony for 2017 Senate Bill 2336 
House Human Services Committee 
Presented by Waylon Hedegaard 

President of the North Dakota AFL-CIO 
February 3rd. 

Madame Chair, Members of the Committee: 

I certainly understand the intended aim of SB 2336; the ballot initiative process 
should be kept in the hands of the citizens of North Dakota and not a billionaire 
from California. Getting money out of politics is something I agree with 
wholeheartedly. However, I have serious reservations about this bill. Though 
intended to limit the influence of big money in our initiative system, I fear it may do 
the opposite. 

The increased reporting requirements alone will create enough paperwork to 
inhibit a truly grassroots ballot initiative. In addition to the reports now required, 
this bill makes it mandatory that an expenditure report be filed "on the first 
business day of each week." Weekly reports filed on an exact day. 

Moreover, if the measure committee "receives any contribution of two hundred 
dollars in the aggregate, the person or committee shall file with the secretary of 
state a statement listing the name and street address of that contributor within 
seventy-two hours of the receipt of the contribution." So if someone has already 
given $100 and then later gives another $100, the sponsoring committee has 72 
hours to report this total donation. This would require constant tracking of finances 
to assure that the next donation doesn't put the aggregate total for that contributor 
over the $200 limit. 

Much of this info already has to be reported, but for a truly grassroots ballot 
initiative or referendum, these are onerous requirements. 

In addition, the sponsors of these initiatives "may not accept contributions 
exceeding fifty percent of its aggregate contributions during any reporting period 
from out-of-state persons" 

When this is referring to out of state persons, I am assuming that refers to not just 
actual human beings, but also organizations and corporations. There are thousands 
of corporations and organizations operating in North Dakota that cross state 
boundaries. Companies like MDU, Walmart and Costco, to name just a few, cover 
regions far greater than North Dakota alone along with organizations like Planned 
Parenthood, the AFL-CIO and various religious groups. My own union, Boilermakers 
local 647, covers a three state region. 

With this in mind, what actually defines in-state money and out-of-state money? 
How can this be tracked? If it could be tracked, aren't there a vast number of 
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loopholes that could be exploited by a billionaire who is willing to spend a million 
dollars to change North Dakota Law? At the same time these are the onerous 
requirements that will hinder the average citizens group from pursuing an initiative. 

And I have equal difficulty with the no "more than thirty percent of its aggregate 
contributions during any reporting period from any individual contributor." Does 
this mean that if a citizen has a great ballot initiative that they think would make all 
of North Dakota better, and they manage to solicit a donation of $10,000 from the 
Chamber or a local labor union or a private individual, do they now have to wait 
until sufficient matching funds are available so that the single donation is under 
30% limitation? 

Keeping North Dakota democracy in the hands of its rank and file citizens is an 
admirable goal. Unfortunately, this bill appears to erect enough obstacles in North 
Dakota's initiative process that only an organization with substantial resources will 
be able to navigate the system. 

I love our state history with the ballot initiative. It's built right into the North Dakota 
constitution. Article III, Section 1 states" While the legislative power of this state 
shall be vested in a legislative assembly consisting of a senate and a house of 
representatives, the people reserve the power to propose and enact laws by the 
initiative, including the call for a constitutional convention; to approve or reject 
legislative Acts, or parts thereof, by the referendum; to propose and adopt 
constitutional amendments by the initiative; and to recall certain elected officials. 
This article is self-executing and all of its provisions are mandatory. Laws may be 
enacted to facilitate and safeguard, but not to hamper, restrict, or impair these 
powers." 

I think this bill goes a long way toward Hampering, restricting and impairing the 
process. We have to be very careful in changes to the initiative and referendum 
system. 

This committee already heard testimony on commissioning a study to see what 
could be done to improve this process. I do not know where this committee is in 
amending that bill, but that a thoughtful diverse study would be a far better 
alternative. 

I urge this committee to vote a "do not pass" on SB 2336. 



Testimony of Steve Andrist 
Executive Director, North Dakota Newspaper Association 

Before the Senate and Veterans Affairs Committee 
In Opposition to SB 2336 

Chairman Poolman and members of the committee, my name is Steve Andrist and I'm 
the executive director of the North Dakota Newspaper Association, which represents 
the state's 90 daily and weekly newspapers. 

Somehow it just feels like there's something wrong when a businessman from Califor
nia or a tobacco company from North Carolina pumps millions of dollars into a cam
paign to influence the laws of North Dakota. 

There isn't. We may dislike it or find it distasteful or even wish that it wasn't so, but 
the fact is that commercial speech is free speech, and free speech is a right that is 
guaranteed in the Bill of Rights of our Constitution. 

While understanding the temptation to try protect North Dakotans from the influences 
of deep pockets from elsewhere, we just can't pick and choose when to apply the rights 
guaranteed by our constitution. Those rights must be upheld even in cases when we're 
not entirely comfortable upholding them. This view is universally held by the diverse 
group of citizens who make up our board of directors, people who come from commu
nities like Minnewaukan, Crosby, Dickinson, Garrison, Steele, Fargo and Linton. 

We see great value in requiring the reporting of expenditures that are made to influ
ence public policy in our state, but not to limiting how much they can spend. When 
voters are informed about who is providing the funds for or against a measure, we can 
trust them to decide whether that information will make a difference in how they vote. 

For these reasons I ask you to recommend a "no" vote on 2336. 

Thank you. 
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Here is some testimony for tomorrow's bill. 

Thanks, 
Nicole 

From: Robert Romine [mailto :RRomine@kxnet.com] 
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Subject: Senate Bill 2336 
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rable Senator's: 

I am writing on behalf of the KX News Network in Western ND and our parent company Nexstar Media Group as well as 
my fellow broadcasters across the state. 

My correspondence is in regards to SB 2336 to give you context as to how this bill will negatively affect broadcasters 
across the state. By limiting the out of state contributions this bill will limit the investment in broadcast advertising. 
Money that goes into creating local content that the people in the communities we serve have come to rely on. 

We refer to it as "Local ism". Relevant content that informs, entertains and connects our viewers to the very information 
that shapes their daily lives. Breaking news events like the Dakota Access Pipeline Protests, the funeral coverage of 
Deputy Allery in Rolette county, local and statewide debates, four hours a day of local news from across Western ND 
and the live coverage of HS tournaments and local sporting events. Severe weather coverage including school closings, 
business closings and above all early warning technology and staffing that keeps our viewers safe and ahead of the 
storms. These are just a few of our commitments to the viewers we serve and the people you represent. 

The effort to limit contributions at any level has a direct impact on our ability to employ valuable local people that are 
responsible for ensuring that the aforementioned commitments are fulfilled on a daily basis; on air, online and in social 
media platforms. It' s a significant investment each year to fund these commitments and anything that limits that 
funding impacts these resources and in turn, affects the ability to not only hold the status quo; but virtually eliminates 
the ability to innovate beyond it. 

k for your help. We ask t hat you say no t o SB 2336 in commit tee t his Friday. I am available to shed any addit ional 
n this important issue and would encourage you to call my cell at 701-595-3769 should you need more input from 

the Broadcasters side of the issue. 
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Bob Romine 
Vice President and General Manager 
KX Network 
1811 N 15th Street 
Bismarck, ND 58501 
0 : 701.223-9197 
C: 701-595-3769 
E: rromine@nexstar.tv 
www.myndnow.com 

KX News does not discriminate in advertising contracts on the basis of race, ethnicity or gender and farther requ ires that in the 
performance of all KX News advertising agreements, KX News requires that each pmiy not discriminate on the basis of race or 

ethnicity. 

This e-mai l and any files transmitted with it are the property ofNexstar Broadcasting, lnc., are confidential, and are intended solely 
for the use of he individual or entity to whom this email is addressed and/or as indicated in the applicable file. l f you are not one of the 
named recipient(s) or otherwise have reason to believe that you have received this message in error, please notify the sender and delete 
this message immediately from your computer. Any other use, retention, dissemination, forwarding, printing, or copying of thi s e-mail 

is strictly prohibited . 
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