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Chairman Klemin and members of the Committee, my name is Seth O’Neill and I am 

representing CAWS North Dakota in support of HB 1533. This bill would allow abusive 

litigation victims to be protected through a court order limiting abusive claims.   

In domestic violence situations, offenders seek to have power and control over their 

victims. When a victim escapes an abusive relationship, the offender seeks to maintain control 

over the victim. One of the most common ways is through the legal system. If an offender has a 

domestic violence protection order against them they are not allowed to contact the victim. 

Instead, some offenders file abusive claims against their victim in a court of law which they are 

currently allowed to do. These offenders are typically pro-se and file countless claims in family 

law situations.  

The North Dakota Supreme Court Administrative Rule 58 has a process to declare 

someone a vexatious litigant. However, the process requires that “the person has repeatedly 

relitigated or attempted to relitigate, as a self-represented party the validity of the determination 

against the same defendant or defendants as to whom the litigation was finally determined1”  

 Oftentimes in family law cases, an individual may seek to bring up what seems like new 

issues but are simply relitigating issues. Under the vexatious litigant procedure, this would be 

 
1 See North Dakota Supreme Court Administrative Rule 58(4)(b) 

https://www.ndcourts.gov/legal-resources/rules/ndsupctadminr/58


unlikely for this individual to be declared a vexatious litigant as each instance could be 

constituted a new determination or claim. In addition, the vexatious litigant process is purposely 

broad and does not specifically apply to domestic violence abusers. In a prior role, I was 

successful in getting an individual declared a vexatious litigant after the individual repeatedly 

filed over 30 frivolous lawsuits against anyone who upset the individual. This is the type of 

situation that the vexatious litigant process was designed for.  

 In North Dakota, we need a process in law to protect domestic violence victims from 

abusive litigation from their partner and I believe this bill does that while still respecting access 

to the courts. The North Dakota Supreme Court has recognized the ability of a court to “control 

its docket, so as to stem abuse of the judicial process from vexatious and meritless litigation.2” 

This bill gives the courts the ability control abuse of the judicial process by protecting domestic 

violence victims and freeing up the courts for more important matters. 

 We encourage the committee to give HB 1533 a do pass recommendation. I appreciate 

your time and I am happy to answer any questions you may have. Thank you. 

 
2 See Holkesvig v. Grove, 2014 ND 57, ¶ 17, 844 N.W.2d 557. 

https://www.ndcourts.gov/supreme-court/opinion/2014ND57
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Section 1. Purpose.

This rule addresses vexatious litigation, which impedes the proper functioning of the courts and court-related

adjudicative bodies, while protecting reasonable access to those tribunals.

Section 2. De�nition.

(a) Litigation means any civil or disciplinary action or proceeding, including any appeal from an administrative
agency, any review of a referee order by the district court, and any appeal to the supreme court.

(b) Vexatious litigant means a person who habitually, persistently, and without reasonable grounds engages in
conduct that:

(1) serves primarily to harass or maliciously injure another party in litigation;

(2) is not warranted under existing law and cannot be supported by a good faith argument for an extension,
modi�cation, or reversal of existing law;

(3) is imposed solely for delay;

(4) hinders the effective administration of justice;

(5) imposes an unacceptable burden on judicial personnel and resources; or

(6) impedes the normal and essential functioning of the judicial process.

(c) For purposes of this rule, presiding judge means the presiding judge of a district under N.D. Sup. Ct. Admin. R.
2, the chair of the disciplinary board, or the chair of the judicial conduct commission. For purposes of this rule,
and as context may require, references to a judge or to the court also refer to the disciplinary board or the judicial
conduct commission. When the presiding judge has recused or is disquali�ed from a matter, the matter shall be
reassigned under N.D. Sup. Ct. Admin. R. 2(9) or (10).

Section 3. Pre-�ling Order.

(a) The presiding judge may enter a pre-�ling order prohibiting a vexatious litigant from �ling any new litigation
or any new documents in existing litigation in the courts of this state as a self-represented party without �rst
obtaining leave of a judge of the court where the litigation is proposed to be �led. A pre-�ling order must contain
an exception allowing the person subject to the order to �le an application seeking leave to �le. A pre-�ling order
also must contain a requirement that before ruling on the merits of any subsequent �ling the court must rule on
the application for leave to �le.

(b) A district judge, referee, disciplinary board member, or judicial conduct commission member may request
entry of a pre-�ling order by the presiding judge. The presiding judge may enter a pre-�ling order relating to a
party to an action before the presiding judge.

Section 4. Finding.

A presiding judge may determine a person is a vexatious litigant based on one or more of the following �ndings:

(a) in the immediately preceding seven-year period the person has commenced, prosecuted or maintained as a
self-represented party at least three litigations that have been �nally determined adversely to that person;

(b) after a litigation has been �nally determined against the person, the person has repeatedly relitigated or
attempted to relitigate, as a self-represented party, either
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(1) the validity of the determination against the same defendant or defendants as to whom the litigation was
�nally determined; or

(2) the cause of action, claim, controversy, or any of the issues of fact or law, determined or concluded by the
�nal determination against the same defendant or defendants as to whom the litigation was �nally
determined; 

(c) in any litigation while acting as a self-represented party, the person repeatedly �les unmeritorious motions,
pleadings, or other papers, conducts unnecessary discovery, or engages in other tactics that are frivolous or
solely intended to cause unnecessary burden, expense or delay; 

(d) in any litigation, the person has previously been declared to be a vexatious litigant by any state or federal
court of record in any action or proceeding; or

(e) in any disciplinary proceeding, the person has previously been declared to be a vexatious litigant in a
disciplinary proceeding.

Section 5. Notice.

If the presiding judge �nds that there is a basis to conclude that a person is a vexatious litigant and that a pre-�ling

order should be issued, the presiding judge must issue a proposed pre-�ling order along with the proposed �ndings

supporting the issuance of the pre-�ling order. The person who would be designated as a vexatious litigant in the

proposed order will have 14 days to �le a written response to the proposed order and �ndings. If a response is �led,

the presiding judge may, in the judge's discretion, grant a hearing on the proposed order. If no response is �led within

14 days, or if the presiding judge concludes following a response and any subsequent hearing that there is a basis for

issuing the order, the presiding judge may issue the pre-�ling order.

Section 6. Appeal.

A pre-�ling order entered by a presiding judge designating a person as a vexatious litigant may be appealed to the

supreme court under N.D.C.C. § 28-27-02 and N.D.R.App.P. 4.

Section 7. Supreme Court Order.

The supreme court may, on the court's own motion or the motion of any party to an appeal, enter a pre-�ling order

prohibiting a vexatious litigant from �ling any new litigation in the courts of this state as a self-represented party

without �rst obtaining leave of a judge of the court where the litigation is proposed to be �led. If the supreme court

�nds that there is a basis to conclude that a person is a vexatious litigant and that a pre-�ling order should be issued,

the court must issue a proposed pre-�ling order along with the proposed �ndings supporting the issuance of the pre-

�ling order. The person who would be designated as a vexatious litigant in the proposed order will have 14 days to �le

a written response to the proposed order and �ndings. If no response is �led within 14 days, or if the supreme court

concludes following a response and any subsequent hearing that there is a basis for issuing the order, the pre-�ling

order may be issued.

Section 8. Procedures for Subsequent Filings.

(a) Any party named in a proceeding covered by this rule may �le a notice stating that the litigation plaintiff or
complaining party in a disciplinary proceeding is a vexatious litigant subject to a pre-�ling order. The �ling of such
notice stays the proceeding. The proceeding must be dismissed unless the plaintiff or complainant, within 14 days
of the �ling of the notice, obtains an order permitting the action to proceed. Upon receiving an application for
leave to �le, or upon notice from any party named in the litigation, the court must rule on the application before
ruling on the merits of any proposed �ling.

(b) A court may permit the �ling of a document in existing litigation by a vexatious litigant subject to a pre-�ling
order only if it appears that the document has merit and has not been �led for the purpose of harassment or
delay.

(c) If the court issues an order granting leave to �le a document, a party's time to answer or respond will begin to
run when the party is served with the order of the court.

Section 9. Sanctions; New Litigation.
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(a) Disobedience of a pre-�ling order entered under this rule may be punished as a contempt of court.

(b) A court may permit the �ling of a new proceeding by a vexatious litigant subject to a pre-�ling order only if it
appears that the proceeding or document has merit and has not been �led for the purpose of harassment or
delay. 

(c) If a vexatious litigant subject to a pre-�ling order �les any new litigation or disciplinary action without �rst
obtaining the required leave of court to �le the proceeding, the court may summarily dismiss the action. 

Section 10. Roster.

The clerk of court must provide a copy of any pre-�ling order issued under this rule to the state court administrator,

who will maintain a list of vexatious litigants subject to pre-�ling orders.

Section 11. Effect of Pre-�ling Order.

A pre-�ling order entered under this rule supersedes any other order limiting or enjoining a person's ability to �le or

serve papers or pleadings in any North Dakota state court litigation.

Explanatory Note 

Version History 
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APPENDIX H 
 

ABUSIVE LITIGATION AND  

DOMESTIC VIOLENCE SURVIVORS 

by Legal Voice Violence Against Women Workgroup1 

 

These materials are intended to assist in recognizing and addressing abusive litigation against 

domestic violence survivors. The term “abusive litigation” includes the misuse of court 

proceedings by abusers to control, harass, intimidate, coerce, and/or impoverish survivors. 

Although the practice is common, it does not have a generally recognized name. It has also been 

described as legal bullying, stalking through the courts, paper abuse, and similar terms. 

 

Court proceedings can provide a means for an abuser to exert and reestablish power and control 

over a domestic violence survivor long after a relationship has ended. The legal system that a 

survivor believed would provide protection becomes another weapon that an abuser can use to 

cause psychological, emotional, and financial devastation. 

Abusive litigation against domestic violence survivors arises in a variety of contexts. Family law 

cases such as dissolutions, parenting plan actions or modifications, and protection order 

proceedings are particularly common forums for abusive litigation. It is also not uncommon for 

abusers to file civil lawsuits against survivors, such as defamation, tort, or breach of contract 

claims. Even if a lawsuit is meritless, forcing a survivor to spend time, money, and emotional 

resources responding to the action provides a means for the abuser to assert power and control 

over the survivor. 

It is important for courts to recognize when litigation is being misused as a tool of abuse and to 

take appropriate steps to curb such actions. 

I. Recognizing Abusive Litigation and Its Impact on Survivors 

 

A. Common Abusive Litigation Tactics 

Abusers may use a wide range of tactics against domestic violence survivors in the 

legal system. Domestic violence survivors and advocates report that common 

tactics used by abusers include:  

1. Protection Order Cases 

 

                                                           
1 The Legal Voice Violence Against Women Workgroup conducted numerous interviews with survivors of domestic 

violence, advocates, attorneys, and judicial officers in drafting these materials. Workgroup members who contributed 

to these materials include Antoinette Bonsignore, Erica Franklin, Michelle Camps Heinz, Bess McKinney, Mary 

Przekop, Evangeline Stratton, and David Ward. 
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 Portraying themselves as the victim by seeking their own protection 

orders against the survivor and/or the survivor’s friends and family. 

 

2. Family Law Cases 

 

 Seeking sole or primary custody of a child as punishment or retaliation 

for leaving, seeking a protection order, or seeking court-ordered 

financial support. 

 

 Filing repeated motions to modify the terms of parenting plans, child 

support orders, or protection orders. 

 

 Bringing contempt motions against a survivor without cause. 

 

 Portraying the survivor as an unfit and incompetent parent, including 

making requests for mental health evaluations in an attempt to 

undermine the survivor.  

 

 Reneging on agreements developed through mediation or settlement 

negotiations. 

 

 Perpetuating the myth that women will fabricate domestic violence 

allegations and pursue a protection order simply for use as leverage in 

divorce and child custody proceedings.2  

 

3. General Litigation Tactics 

 

 Filing frivolous motions, appeals, motions for revisions, and motions for 

reconsideration of court orders. 

 

 Attempting to re-litigate issues that have already been decided by the 

court. 

 

 Bringing similar or parallel litigation in a different court or county after 

receiving unfavorable rulings. 

 

 Abusing the discovery process by seeking embarrassing or irrelevant 

information about the survivor and by demanding excessive discovery. 

                                                           
2 Joan Zorza, Batterer Manipulation and Retaliation in the Courts: A Largely Unrecognized Phenomenon Sometimes 

Encouraged by Court Practices, 3 Domestic Violence Report 67, 67 (1998). 
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 Delaying or protracting court proceedings as long as possible, such as 

by repeatedly seeking continuances or frequently changing attorneys, in 

order to prolong the abuser’s control over the survivor and deplete the 

survivor’s financial and emotional resources.  

 

 Deliberately refusing to comply with court orders, forcing the survivor 

to spend money, time, and energy to enforce the orders. 

 

4. Threats and False Reports 

 

 If the survivor is an immigrant, threatening to make reports to 

immigration authorities to have the survivor deported and possibly to 

separate the survivors from their children. 

 

 Making false reports to Child Protective Services (CPS). 

 

 Falsely reporting to the police and/or courts that the survivor is abusing 

drugs or alcohol or withholding court-ordered access to children. 

 

5. Retaliatory Lawsuits 

 

 Suing a survivor for defamation if the survivor reports the abuse, or 

suing the survivor for other tort or breach of contract claims. 

 

 Suing or threatening to sue anyone who helps the survivor, including 

friends, family, advocates, lawyers, and law enforcement officials. 

 

6. Actions Against Judicial Officers and Attorneys 

 

 Attempting to have a judge disqualified from a case, filing judicial 

conduct complaints, and/or suing a judicial official after receiving an 

unfavorable ruling. 

 

 Filing bar complaints or lawsuits against the survivor’s attorney, in 

order to intimidate the attorney from continuing representation. 

 

 Repeatedly contacting survivor’s attorney in order to harass the attorney 

or to increase the survivor’s legal fees 
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B. Impact of Abusive Litigation on Survivors 

Abusive litigation has serious impacts on survivors of domestic violence. 

 Survivors and advocates report that effects of abusive litigation may include: 

1. Loss of Trust in the Legal System  

Survivors who face abusive litigation come to view the legal system as a forum 

for abuse and lose trust in the legal system. These experiences may deter 

survivors from leaving abusive relationships or from seeking legal remedies or 

police assistance because doing so may expose them to protracted litigation or 

the loss of custody of their children.  

2. Forced Contact With Abusers  

Court proceedings allow abusers to compel survivors to have contact with them 

after a relationship has ended, particularly in cases where a couple has children 

together. Litigation enables abusers to maintain control over survivors, 

especially when the survivor is self-represented and must confront the abuser in 

court alone every time a matter is heard. This can be particularly problematic 

when the abusive partner is self-represented and can directly question the 

survivor in court. 

3. Coercion to Make Concessions in Order to End Litigation 

The threat of abusive litigation can be used to compel survivors to make 

concessions in order to end the litigation. This is particularly a danger in child 

custody and child support proceedings. Abusive litigation may lead to a 

survivor “relinquishing custody of the children, giving up demands for child 

support, giving in to less desirable resolutions in order to end the fight, or even 

returning to the batterer out of fear or necessity.”3 

4. Financial Impacts 

Abusive litigation often causes survivors financial devastation. Deliberately 

running up legal expenses is one of the most common strategies of abusers, in 

the hopes of leaving the survivor without representation and causing emotional 

distress and anxiety.  

Survivors also suffer financial impacts if they are forced to miss work or pay 

for child care in order to appear in court. Some survivors report that they are 

                                                           
3 Mary Przekop, One More Battleground: Domestic Violence, Child Custody, and the Batterers' Relentless Pursuit of 

their Victims Through the Courts, 9 Seattle J. Soc. Just. 1053, 1084 (2011). 
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unable to keep jobs because they must constantly appear in court or respond to 

legal filings. 

Abusers may also try to use the resulting financial devastation against the 

survivor in custody disputes to suggest the survivor is now incapable of 

providing a stable and secure home because of a lack of financial resources.  

5. Emotional and Psychological Impacts 

 

Court proceedings are emotionally and psychologically difficult for many 

litigants. However, domestic violence survivors are particularly vulnerable 

when an abuser uses the litigation process as a tool of harassment and control. 

 

Survivors report living in fear that they will be served with legal papers and 

forced to appear in court to defend themselves or to keep their children. They 

must keep meticulous records of all matters related to their children to be ready 

for the next time they face a motion for contempt or a parenting plan 

modification. They know that any action they take—starting a new relationship, 

being late to a custody exchange, making decisions about a child’s education or 

medical care—may cause the abuser to file a new legal proceeding or motion 

against them. 

 

6. Isolation from Support Networks and Attorneys 

Abusers sometimes threaten to sue a survivor’s friends, family members, 

advocates, or others who provide support to the survivor. Such threats can be an 

effective way to isolate a survivor from support networks. 

Abusive litigation may also cause a survivor to lose legal representation. Many 

attorneys cannot continue to represent a survivor when faced with constant 

motions and court appearances, particularly if the survivor is unable to pay. In 

addition, threats by an abuser to sue or to file a bar complaint against the 

survivor’s attorney may result in the attorney withdrawing from the case. 

C. Why Do Abusers Use Abusive Litigation? 

Litigation is a way that abusers can attempt to reestablish and retain control over a 

survivor, particularly when other forms of contact with the survivor have been 

restricted. The need to reassert control after the survivor physically separates from 

the batterer manifests itself in litigation tactics that are designed to overwhelm the 

survivor’s life.  
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Abusive litigation is often prompted by a survivor’s decision to leave or separate. 

Trigger points may include filing for divorce or for a protection order, reporting 

physical abuse, or calling police for assistance. 

D. Prevalence of Abusive Litigation Against Survivors 

 

There is not yet statistical data regarding the prevalence of abusive litigation 

against domestic violence survivors. However, narrative studies describing abusive 

litigation tactics have noted its prevalence, as reported by domestic violence 

survivor advocates around the country.4 

 

1. Battered Mothers’ Testimony Projects 

The Battered Mothers’ Testimony Project (BMTP) at the Wellesley Centers for 

Women5 and the Arizona Coalition Against Domestic Violence Battered 

Mothers’ Testimony Project6 have documented abusive litigation from narrative 

research derived from domestic violence survivors.  

The Wellesley BMTP involved interviews with 40 domestic violence survivors. 

The report concluded:  

[T]here are batterers who use the family court system as a tool for ongoing 

harassment, retaliation, and intimidation of battered mothers. This misuse of 

the court process often goes unpunished, resulting in financial as well as 

emotional harm to women and children. The specific litigation abuse tactics 

include filing multiple harassing, baseless, or retaliatory motions in court. . . 

. Nearly half of the survivors reported to us that their ex-partners made false 

allegations against them, such as accusing them of abusing, neglecting, or 

kidnapping the children, of denying the fathers visits with the children, of 

being a flight risk, and of using drugs. . . . Finally, more than half of the 

survivors stated that their ex-partners were using parallel actions in courts 

of different jurisdictions to manipulate the courts to their advantage.7 

The Arizona BMTP involved interviews with 57 domestic violence survivors 

and found:  

 

                                                           
4 Susan L. Miller and Nicole L. Smolter, “Paper Abuse”: When All Else Fails, Batterers Use Procedural Stalking, 17 

Violence Against Women 637 (2011). 
5Battered Mothers’ Testimony Project at the Wellesley Centers for Women, Battered Mothers Speak Out: A Human 

Rights Report on Domestic Violence and Child Custody in the Massachusetts Family Courts (Nov. 2002). 
6Arizona Coalition Against Domestic Violence, Battered Mothers’ Testimony Project: A Human Rights Approach to 

Child Custody and Domestic Violence (June 2003). 
7 Kim Y. Slote et al., Battered Mothers Speak Out: Participatory Human Rights Documentation as a Model for 

Research and Activism in the United States, 11 Violence Against Women 1367, 1387-88 (2005). 
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 By and large, the systems of control the perpetrator established pre-divorce, 

including physical and sexual violence and child abuse, were maintained 

post-separation with the added ability to use the court system to abuse the 

victims. 

 

 84% of the study participants “reported that their ex-partners continued to 

use money to control them, primarily through the creation of high legal 

expenses.” In addition, participants reported that “the abuser used the legal 

system itself as a means of harassment and continued abuse.”8  

 

 In the words of one survivor: “The most horrible sufferings have been not 

only physical, they have been emotional, psychological and financial! He 

never stops harassing me—the courts are his legal playgrounds! He uses the 

courts to inflict suffering—he constantly and I do mean constantly has me 

in court—his lawyer helps him to wear us out. . . . The end is never 

coming—it never ends!”9 

 

2. Reports from Washington Attorneys and Advocates 

Attorneys and advocates in Washington who work with domestic violence 

survivors also report a high prevalence of abusive litigation against survivors. 

Reports include: 

 An attorney who represents survivors indicated that nearly every case she 

takes involves abusive litigation, particularly in cases where the survivor 

had been self-represented. The attorney describes abusive litigation as a 

“constant barrage” that overtakes the survivor’s life. 

 

 Other attorneys report that abusers commonly “bury the survivor in 

documents by filing lots of motions,” requiring frequent court appearances. 

“Survivors end up missing a lot of work and often end up losing their jobs.” 

 

 Another attorney stated that she has seen countless instances of abusive 

litigation against survivors in family law matters. Common tactics include 

seeking sole custody of children and prolonging litigation. She reports that 

such litigation “takes an enormous toll” and often results in survivors 

“relenting and giving in, just to make it stop.” 

 

 

 

                                                           
8Arizona BMTP at 39. 
9Id. at 88. 
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II. The Court’s Inherent Authority to Control Abusive Litigants 

 

Courts have considerable authority to respond to abusive litigation tactics, while upholding 

litigants’ constitutional rights to access to the courts. Much of this authority is based on the court’s 

inherent authority to control the conduct of litigants. 

  

A. Courts Have Inherent Authority to Curb Abusive Litigation 
 

Courts have inherent authority to facilitate the orderly administration of justice. 

RCW 2.28.010(3) provides that “[e]very court of justice has power… [t]o provide 

for the orderly conduct of proceedings before it or its officers.”  

 

This authority provides broad power for courts to address abusive litigation tactics. 

Yurtis v. Phipps, 143 Wn. App. 680, 693, 181 P.3d 849 (2008) (“In Washington, 

every court of justice has inherent power to control the conduct of litigants who 

impede the orderly conduct of proceedings. Accordingly, a court may, in its 

discretion, place reasonable restrictions on any litigant who abuses the judicial 

process.”).  

 

This authority is also consistent with CR 1, which provides that Washington’s Civil 

Rules “shall be construed and administered to secure the just, speedy, and 

inexpensive determination of every action.”  

 

B. Exercising this Inherent Authority is Essential to Delivering Justice for 

Domestic Violence Survivors 

 

In the absence of judicial intervention, domestic violence survivors facing abusive 

litigation tactics may be denied meaningful access to justice. In re Marriage of 

Brown, 147 Wn. App. 1020 (2008) (unpublished).10  

 

By monopolizing limited resources, abusive litigants may also seriously impact the 

judicial system at large. Yurtis, 143 Wn. App. at 693 (recognizing “the potential for 

abuse of this revered system by those who would flood the courts with repetitious, 

frivolous claims which already have been adjudicated at least once”); In re 

Sindram, 498 U.S. 177, 179-180 111 S. Ct. 596, 597 (1991) (“The goal of fairly 

dispensing justice…is compromised when the Court is forced to devote its limited 

resources to the processing of repetitious and frivolous requests.”).  

 

To safeguard the integrity of the judicial system, courts have an obligation to 

restrain abusive litigants. In re Marriage of Giordano, 57 Wn. App. 74, 77-78, 787 

                                                           
10 Several unpublished cases are cited in this chapter because there are few published cases regarding abusive 

litigation against domestic violence survivors. The reader is cautioned that unpublished decisions by Washington 

appellate courts are not precedential and may not be cited to the courts of Washington. GR 14.1. 

http://apps.leg.wa.gov/rcw/default.aspx?cite=2.28.010
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CR&ruleid=supcr01
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=ga&set=GR&ruleid=gagr14.1
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P.2d 51 (1990) (“If access is to be guaranteed to all, it must be limited as to those 

who abuse it”); cf. In re McDonald, 489 U.S. 180, 184, 109 S. Ct. 993 (1989) (“A 

part of the Court’s responsibility is to see that [judicial] resources are allocated in a 

way that promotes the interests of justice.”).  

 

C. Abusive Litigation May Be Restrained Without Compromising the 

Constitutional Rights of Litigants 

 

There is no absolute and unlimited constitutional right of access to courts. 

Giordano, 57 Wn. App. at 77 (quoting Ciccarelli v. Carey Canadian Mines, Ltd., 

757 F.2d 548, 554 (3d Cir. 1985)); accord In re Marriage of Lilly, 75 Wn. App. 

715, 719, 880 P.2d 40 (1994).  

 

Due process requires “only that the individual be afforded a reasonable right of 

access, or a meaningful opportunity to be heard, absent an overriding state 

interest.” Yurtis, 143 Wn. App. at 694; see also Giordano, 57 Wn. App. at 77. The 

requirement that litigation proceed in good faith and comply with court rules “has 

always been implicit in the right of access to the courts.” Giordano, 57 Wn. App. at 

77. Thus, within certain parameters, courts may limit access to the court system to 

abusive litigants while maintaining constitutional guarantees. 

 

While the trial court may regulate access to the courts, it must ensure that “the party 

can still access the court to present a new and independent matter.” Bay v. Jensen, 

147 Wn. App. 641, 657, 196 P.3d 753, 761 (2008). Similarly, an order restricting 

access to the courts must not be absolute and, instead, should provide a “safety 

valve for emergencies.” See Giordano, 57 Wn. App. at 78; Bay, 147 Wn. App. at 

762.  

 

D. Courts Have Broad Authority to Fashion Injunctive Relief to Curtail Abusive 

Litigation. 

 

Courts may issue far-reaching injunctive relief upon a specific and detailed 

showing of a pattern of abusive and frivolous litigation. Whatcom County v. Kane, 

31 Wn. App. 250, 253, 640 P.2d 1075 (1981); see also Burdick v. Burdick, 148 

Wash. 115 (1928) (upholding order enjoining an action brought purely for 

vexatious purposes); Yurtis, 143 Wn. App. at 696 (barring litigant from “filing any 

appeals or further claims” against opposing party); Giordano, 57 Wn. App. at 78 

(upholding trial court’s imposition of moratorium on motions).  

 

In fashioning injunctive relief, the trial court should avoid issuing a more 

comprehensive injunction than is necessary to remedy proven abuses. Whatcom 

County, 31 Wn. App. at 253. If appropriate, the court should consider less drastic 

remedies. Id.  
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Pursuant to CR 65(d), courts deploying injunctive relief to address abusive 

litigation must state the reasons for doing so. Id. (requiring a specific and detailed 

showing of a pattern of abusive and frivolous litigation); Yurtis, 143 Wn. App. at 

693 (noting that proof of mere litigiousness is insufficient); CR 65(d). Finally, as 

noted above, an order restricting access to the courts must provide a “safety valve 

for emergencies” and may not bar “access to the court to present a new and 

independent matter.” Bay, 147 Wn. App. at 657-62.  

 

A state court may not enjoin a litigant from filing new actions in federal court. 

Giordano, 57 Wn. App. at 78-79. 

 

Because the court has inherent power to rein in the conduct of disruptive litigants, 

the court may issue injunctive relief sua sponte. Yurtis, 143 Wn. App. at 693. 

 

E. Tools to Exercise Inherent Authority  

RCW 2.28.010(3) provides a court with broad power to provide for the orderly 

conduct of proceedings before it or its officers. This provides courts considerable 

discretion and creativity in fashioning remedies to curb abusive litigants. Yurtis, 

143 Wn. App. at 693. The list that follows is a non-exhaustive sampling of 

available mechanisms for combating abusive litigation.  

 

 Require authorization for the filing of new actions. See Harmon v. Bennett, 

126 Wn. App. 1064 (2005) (unpublished) (affirming trial court order 

prohibiting abusive litigant from filing further lawsuits without express 

permission from court); In re Martin-Trigona, 763 F.2d 140, 142 (2d Cir. 1985) 

(upholding order enjoining vexatious litigants from filing “any new lawsuit, 

action, proceeding, or matter in any federal court, agency, tribunal, committee, 

or other federal forum of the United States” without leave of the forum). 

 

 Impose conditions on the filing of new actions or appeals. Ng v. Quiet Forest 

II Condominium Owners Ass’n, 92 Wn. App. 1026 (1998) (unpublished) 

(upholding trial court order enjoining litigant from filing new actions without 

meeting certain conditions where litigant had filed multiple duplicative lawsuits 

and had not responded to sanctions). Lysiak v. Comm’r of Internal Revenue, 

816 F.2d. 311 (7th Cir. 1987) (requiring abusive litigant to seek the court’s 

leave to appeal and, in so doing, certify that his appeal is taken in good faith 

and that the claims he raises are not frivolous, and that they have not been 

raised and disposed of on the merits by this Court in previous appeals). 

 

 Require abusive litigant to attach court opinions, previous filings, and/or 

order of injunction to all subsequent filings. Harrison v. Seay, 856 F. Supp. 

https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CR&ruleid=supcr65
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CR&ruleid=supcr65
http://apps.leg.wa.gov/rcw/default.aspx?cite=2.28.010
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1275 (W.D. Tenn. 1994) (barring abusive litigant from filing future complaints 

without attaching a copy of the injunction and an affidavit listing all pending 

suits and all previous actions involving the same defendants). 

 

 Limit number of allowable filings. In re Marriage of Giordano, 57 Wn. App. 

at 78 (upholding moratorium on motions until trial, with certain exceptions); In 

re Tyler, 839 F.2d 1290 (8th Cir. 1988) (limiting number of allowable in forma 

pauperis petitions per month).  

 

 Require abusive litigant to post a bond for attorneys’ fees at outset. Berry v. 

Deutsche Bank Trust Co. Americas, 632 F. Supp. 2d 300, 307-08 (S.D.N.Y. 

2009) (requiring plaintiff to post appeal bond based on history of duplicative 

and meritless filings and failure to pay previous fee awards). 

 

 Enjoin further actions or appeals. Burdick v. Burdick, 148 Wash. 115 (1928) 

(upholding order enjoining an action brought purely for vexatious purposes); 

Yurtis, 143 Wn. App. at 696 (barring litigant from filing any appeals or further 

claims against opposing party). 

 

 Condition further proceedings on payment of attorneys’ fees and/or 

sanctions. In re Marriage of Lily, 75 Wn. App. at 720 (upholding trial court 

order prohibiting further proceedings until attorneys’ fees award for 

intransigence had been paid); Stevenson v. Canning, 166 Wn. App. 1027 (2012) 

(unpublished) (conditioning abusive litigant’s right to participate further in 

proceedings on payment of sanctions owed). 

 

 Retain jurisdiction over a matter to control abusive litigation tactics. In re 

Marriage of Hollingshead, 157 Wn. App. 1039 (2010) (unpublished) 

(upholding trial court’s retention of jurisdiction as a proper restriction on 

abusive litigant). 

 

 Impose sanctions. State v. S.H., 102 Wn. App. 468, 8 P.3d 1058 (2000) 

(discussing court’s inherent authority to sanction litigation conduct outside the 

context of Rule 11); see generally CR 11 (allowing sanctions to be imposed by 

trial court); RAP. 18.9 (allowing sanctions to be imposed by appellate court).  
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III. Sanctions Under Civil Rule 11 

In addition to the inherent authority of courts to control proceedings and litigants, Civil Rule 11 

(CR 11) provides courts with an important tool to impose sanctions to curb abusive litigation 

tactics of litigants and/or attorneys.  

A. CR 11 in the Context of Abusive Litigation 

CR 11 was adopted to deter baseless filings, to curb abuses of the judicial system, 

and to reduce delaying tactics, procedural harassment, and mounting legal costs. 

Bryant v. Joseph Tree, Inc., 119 Wn.2d 210, 219, 829 P.2d 1099 (1992). The Rule 

requires that every pleading, written motion, or legal memorandum signed by an 

attorney or self-represented litigant to be: 

 Well grounded in fact, 

 Warranted by existing law or a good faith argument for the extension, 

modification, or reversal of existing law or the establishment of new law, and 

 Not interposed for any improper purpose, such as to harass or to cause 

unnecessary delay or needless increase in the cost of litigation. 

A violation of CR 11 and consequent sanctions may be imposed sua sponte by the 

court. Courts have wide discretion as to how to sanction those violating CR 11. 

Snohomish County v. Citybank, 100 Wn. App. 35, 43, 995 P.2d 119 (2000). 

Although CR 11 sanctions often involve monetary sanctions, the rule provides 

discretion for courts to be creative in finding effective solutions to frivolous and 

improper litigation.  

Washington’s version of CR 11 is similar to its federal counterpart. Given the 

overall similarity, Washington state courts may look to the federal courts’ 

interpretation of Federal Rule of Civil Procedure 11 for guidance. Miller v. 

Badgley, 51 Wn. App. 285, 300 n.10, 753 P.2d 530 (1988). 

B. Scope of CR 11 

CR 11 applies to every pleading, motion, and legal memorandum submitted to the 

court. This definition includes affidavits and declarations, as well as advocacy 

related to documents previously submitted to the court. Miller, 51 Wn. App. at 302-

03 (holding that an affidavit was improper under CR 11); MacDonald v. Korum 

Ford, 80 Wn. App. 877, 881-82, 912 P.3d 1052 (1996) (holding that party violated 

CR 11 because it pursued claim even after deposition revealed it to be frivolous).  

The rule requires that pleadings, motions, and legal memorandum submitted to the 

court be signed, either by an attorney of record or by a pro se litigant. A self-

represented litigant may be sanctioned under CR 11. In re Lindquist, 172 Wn.2d 

120, 136, 258 P.3d 9 (2011). 

https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CR&ruleid=supcr11
https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CR&ruleid=supcr11
https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CR&ruleid=supcr11
https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CR&ruleid=supcr11
https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CR&ruleid=supcr11
https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CR&ruleid=supcr11
http://www.uscourts.gov/file/rules-civil-procedure
https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CR&ruleid=supcr11
https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CR&ruleid=supcr11
https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CR&ruleid=supcr11
https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CR&ruleid=supcr11
https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CR&ruleid=supcr11
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By its terms, CR 11 addresses two types of problems: (1) filings that lack a legal or 

factual basis or (2) filings interposed for any improper purpose. Bryant v. Joseph 

Tree, Inc., 119 Wn.2d 210, 217-20, 829 P.2d 1099 (1992). To sanction a party for 

violating CR 11, a court need only find that the party’s filing either lacks a basis or 

is filed for an improper purpose.  

1. Well Grounded in Fact and Law 

CR 11 requires an attorney or self-represented litigant to undertake “an 

inquiry reasonable under the circumstances” prior to signing pleadings, 

motions and legal memorandum.  

A nonexclusive list of factors that a court may consider when assessing 

whether an inquiry is reasonable and whether the subsequent document is 

well grounded in fact and law are: (1) time available to the signer; (2) 

whether a signing attorney accepted a case from another member of the bar; 

(3) the complexity of the factual and legal issues; and (4) the need for 

discovery to develop factual circumstances underlying a claim. Miller, 51 

Wn. App. at 301-02.  

The court may also consider the extent of the attorney’s reliance upon the 

client for factual support, but an attorney’s “‘blind reliance’ on a client . . . 

will seldom constitute a reasonable inquiry.” Id. 

Courts have rejected arguments that CR 11 sanctions will “chill an 

attorney’s enthusiasm or creativity in pursuing new theories in an area of 

the law.” Layne v. Hyde, 54 Wn. App. 125, 134-5, 773 P.2d 83 (1989). If a 

court finds that a legal argument “cannot be supported by any rational 

argument on the law or facts,” then it is improper. Id. 

2. Improper Purpose 

An improper purpose under CR 11 encompasses filings that constitute 

delaying tactics, procedural harassment, and/or create mounting legal costs. 

Bryant, 119 Wn.2d at 219. The court need not find that the motions are 

frivolous if successive motions and papers have become so harassing and 

vexatious that they justify sanctions even if they are not totally frivolous. 

Aetna Life Ins. Co. v. Alla Med. Serv., Inc., 855 F.2d 1470, 1476 (9th Cir. 

1988). 

The court is given wide discretion under CR 11 to determine what 

constitutes an “improper purpose.” Copper v. Viking Ventures, 53 Wn. App. 

739, 742-43, 770 P.2d 659 (1989). For example, Washington courts have 

found an improper purpose where:  

https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CR&ruleid=supcr11
https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CR&ruleid=supcr11
https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CR&ruleid=supcr11
https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CR&ruleid=supcr11
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 An attorney attempted to file multiple affidavits of prejudice. Suarez v. 

Newquest, 70 Wn. App. 827, 834, 855 P.2d 1200 (1993). 

 

 A party threatened to “destroy” the opposing party and force her to 

“incur substantial legal costs. In re Cooke, 93 Wn. App. 526, 529, 969 

P.2d 127 (1999). 

 

C. Operation of CR 11 

Prior to the imposition of sanctions under CR 11, either the moving party or the 

court itself should notify the offending party of the objectionable conduct and 

provide him or her with an opportunity to mitigate the sanction. Biggs, 124 Wn.2d 

at 198 n.2, 202. A general notice of possible CR 11 sanctions is sufficient. Id. If a 

party, rather than the court, moves for sanctions, it bears the burden to justify the 

motion. 

A court evaluates the claims of a CR 11 violation using an objective standard: 

“whether a reasonable attorney in like circumstances could believe his or her 

actions to be factually and legally justifiable.” Bryant, 119 Wn.2d at 220. 

D. Permissible Sanctions Under CR 11 

If an attorney or a party violates CR 11, courts have wide discretion to craft a 

sanction that is “appropriate.” 

CR 11 provides: “If a pleading, motion, or legal memorandum is signed in violation 

of this rule, the court, upon motion or upon its own initiative, may impose upon the 

person who signed it, a represented party, or both, an appropriate sanction, which 

may include an order to pay to the other party or parties the amount of the 

reasonable expenses incurred because of the filing of the pleading, motion, or legal 

memorandum, including a reasonable attorney fee.” 

While the sanction language of CR 11 explicitly authorizes monetary penalties, 

Washington courts have emphasized that a court’s crafting of “appropriate” 

sanctions is most important. Miller, 51 Wn. App. at 303. What is appropriate will 

be a sanction that most effectively deters baseless filings and curbs the abuses of 

the judicial system. Euster v. City of Spokane, 110 Wn. App. 212, 39 P.3d 389 

(2002). Thus, a sanction imposed under CR 11 must be limited to what suffices to 

deter repetition of the conduct or comparable conduct by others similarly situated. 

Miller, 51 Wn. App. at 300. The sanction may include nonmonetary directives. Id. 

The sanctions fashioned by federal courts provide guidance for some possible non-

monetary sanctions. For example, federal courts have sanctioned a party or an 

attorney by:  

https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CR&ruleid=supcr11
https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CR&ruleid=supcr11
https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CR&ruleid=supcr11
https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CR&ruleid=supcr11
https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CR&ruleid=supcr11
https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CR&ruleid=supcr11
https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CR&ruleid=supcr11
https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CR&ruleid=supcr11
https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CR&ruleid=supcr11
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 Dismissing the entire case with prejudice. Combs v. Rockwell Intl. 

Corp., 927 F.2d 486, 488 (9th Cir. 1991). 

 

 Barring a litigant from filing similar suits without leave of the court. 

Stone v. Baum, 409 F. Supp. 2d 1164, 1171 (D. Ariz. 2005). 

 

 Referring the matter to the state bar association. Whitehead v. Food Max 

of Miss., Inc., 332 F.3d 796, 808 (5th Cir. 2003). 

 

 Resolving all disputes regarding jurisdictional issues in favor of the 

non-offending party. Boron v. West Texas Exports, Inc., 680 F. Supp. 

1532, 1537-38 (S.D. Fla. 1988). 

 

E. Use of CR 11 Sanctions in Cases Involving Domestic Violence Survivors 

There are few published cases that illustrate the use of CR 11 sanctions against an 

abusive litigant in the context of domestic violence. Indeed, it is been observed that 

relatively few cases involving sanctions under CR 11 reach the appellate level. 

Frederic C. Tausand & Lisa L. Johnson, Current Status of Rule 11 In the Ninth 

Circuit and Washington State, 14 U. Puget Sound L. Rev. 419, 443 (1991). 

However, those cases that do use CR 11 against abusive litigants in the context of 

domestic violence illustrate how the rule may be used to fashion appropriate 

sanctions.  

In Danvers v. Danvers, for instance, the court affirmed the district court’s 

imposition of Rule 11 sanctions against the plaintiff, the defendant’s former 

husband, because he brought the claim to harass her and to increase her litigation 

costs. Danvers v. Danvers, 959 F.2d 601, 604 (6th Cir. 1992). The sanctions were 

the amount of the defendant’s attorney’s fees. The court noted the prior family law 

issues between the parties, including the “allegation of domestic violence.” The 

husband’s complaint “alleged a conspiracy between the defendant and the judge” 

that he alleged “deprived him of his constitutional right to a parental relationship 

with his son. These claims match common tactics used by abusers. 

Given the language of CR 11 and the discretion it provides for effective sanctions, 

it can be a powerful tool in dealing with abusive litigation in the context of 

domestic violence. However, courts should be aware that a motion for CR 11 

sanctions may also be misused by the abuser as a weapon against a survivor.  

IV. Awarding Attorneys’ Fees and Expenses 

Washington law authorizes, and in some instances requires, courts to award attorneys’ fees and 

expenses to a party who is subjected to frivolous, vexatious, or abusive litigation. Awards of 

https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CR&ruleid=supcr11
https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CR&ruleid=supcr11
https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CR&ruleid=supcr11
https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CR&ruleid=supcr11
https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CR&ruleid=supcr11
https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CR&ruleid=supcr11
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attorneys’ fees can be an effective way to curb abusive litigation and send an important signal to 

survivors that the court will not tolerate abusive tactics. 

A. Mandatory Awards of Attorneys’ Fees in Family Law Cases 

 

Washington statutes specify a number of instances in which courts are required to 

award attorneys’ fees in family law proceedings when a party brings a baseless 

motion or otherwise disturbs the integrity of the process without good reason. For 

example: 

 

 If the court finds that a motion for contempt for noncompliance or interference 

with a parenting plan was brought without reasonable basis, it “shall order the 

moving party to pay to the nonmoving party, all costs, reasonable attorneys' 

fees, and a civil penalty of not less than one hundred dollars.” RCW 

26.09.160(7). 

 

 When a parenting plan provides an alternative dispute resolution process, “the 

court shall award attorneys' fees and financial sanctions to the prevailing 

parent” where it finds that “a parent has used or frustrated the dispute resolution 

process without good reason.” RCW 26.09.184(4)(d). 

 

 If a court finds that a motion to modify a prior decree or parenting plan has 

been brought in bad faith, the court “shall assess the attorney's fees and court 

costs of the nonmoving parent against the moving party.” RCW 26.09.260(13). 

 

B. Attorneys’ Fees Based on the Resources of the Parties 

 

RCW 26.09.140 provides a court may “from time to time after considering the 

resources of both parties” order a party to pay costs to the other party as well as 

attorneys’ fees. The court may order that attorneys’ fees be paid directly to the 

attorney, and in such cases, the attorney has the authority to enforce the order.  

 

A trial court has great discretion in setting fee awards, and the appellate court will 

not reverse the determination unless it is untenable or manifestly unreasonable. 

Edwards v. Edwards, 83 Wn. App. 715, 724-25, 924 P.2d 44 (1996). 

 

In determining whether to award costs and fees pursuant to RCW 26.09.140, courts 

generally consider the need of the party requesting the fees, the ability to pay of the 

party against whom the fee is being requested, and the general equity of the fee 

given the disposition of the marital property. In re Marriage of Van Camp, 82 Wn. 

App. 339, 342, 918 P.2d 509 (1996). 

 

C. Attorneys’ Fees Based on Intransigence 

http://apps.leg.wa.gov/rcw/default.aspx?cite=26.09.160
http://apps.leg.wa.gov/rcw/default.aspx?cite=26.09.160
http://app.leg.wa.gov/rcw/default.aspx?cite=26.09.184
http://app.leg.wa.gov/rcw/default.aspx?cite=26.09.260
http://apps.leg.wa.gov/rcw/default.aspx?cite=26.09.140
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Courts also consider whether intransigence on the part of one of the parties caused 

the other party to incur additional legal expenses. In re Marriage of Crosetto, 82 

Wn. App. 545, 563-64, 918 P.2d 954 (1996). Examples of intransigence may 

include engaging in “foot-dragging” or obstruction, filing repeated unnecessary 

motions, or making a trial unduly difficult. In re Marriage of Greenlee, 65 Wn. 

App. 703, 708, 829 P.2d 1120 (1992). Once intransigence is established, the court 

need not consider the financial needs of the party requesting fees. Crosetto, 82 Wn. 

App. at 564; Mattson v. Mattson, 95 Wn. App. 592, 604, 976 P.2d 157 (1999) 

(party's intransigence can substantiate a trial court's award of attorney fees, 

regardless of the factors enunciated in RCW 26.09.140; attorney fees based on 

intransigence are an equitable remedy). 

 

D. Attorneys’ Fees in Domestic Violence Protection Order Cases 

Following a domestic violence protection order hearing, a court may require the 

respondent to reimburse the petitioner for costs incurred in bringing the action, 

including reasonable attorneys' fees, as well as administrative court costs and 

service fees. RCW 26.50.060(1)(g). 

 

By contrast, when a petitioner is unsuccessful in seeking a domestic violence 

protection order, the respondent is not entitled to seek attorneys’ fees and costs. See 

Hecker v. Cortinas, 110 Wn. App. 865, 871, 43 P.3d 50 (2002).  

 

E. Attorneys’ Fees for Frivolous Actions or Defenses 

RCW 4.84.185 allows a court to award fees and expenses to the prevailing party 

upon written findings by the judge that an action, counterclaim, cross-claim, third 

party claim, or defense was frivolous and advanced without reasonable cause.  

 

The purpose of the statute is to discourage frivolous lawsuits and to compensate the 

targets of such lawsuits for fees and expenses incurred in responding to meritless 

cases. Biggs v. Vail, 119 Wn.2d 129, 137, 830 P.2d 350 (1992). An action is 

“frivolous” within the meaning of this statute if it cannot be supported by any 

rational argument on the law or facts. Goldmark v. McKenna, 172 Wn.2d 568, 582, 

259 P.3d 1095 (2011). 

 

F. Attorneys’ Fees on Appeal 

RCW 26.09.140 authorizes equitable awards of attorneys’ fees incurred on appeal, 

as well as statutory costs. In determining whether to award fees and costs on appeal 

pursuant to RCW 26.09.140, courts look to the merits of the appeal in addition to 

the factors listed in the statute. In re Marriage of Davison, 112 Wn. App. 251, 260, 

48 P.3d 358 (2002). 

http://apps.leg.wa.gov/rcw/default.aspx?cite=26.50.060
http://apps.leg.wa.gov/rcw/default.aspx?cite=4.84.185
http://apps.leg.wa.gov/rcw/default.aspx?cite=26.09.140
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RAP 14.2 allows an appellate court to award costs to the prevailing party, and RAP 

18.1 sets forth the procedures for recovering attorneys’ fees or expenses on appeal.  

 

V. Case Management Techniques for Curbing Abusive Litigation Against Domestic 

Violence Survivors 

 

As discussed in previous sections, judicial officers have the inherent authority to control court 

proceedings and to sanction abusive litigants. In addition to the specific mechanisms detailed 

above, the following case management techniques may be useful in curbing abusive litigation 

tactics against domestic violence survivors.  

 

A. Consolidating All Related Cases Before the Same Judicial Officer 

 

Courts have discretion to consolidate multiple cases under one unified cause of 

action before the same judicial officer. Washington Civil Rule 42(a) provides: 

 

When actions involving a common question of law or fact are 

pending before the court, it may order a joint hearing or trial of any 

or all the matters in issue in the actions; it may order all the actions 

consolidated; and it may make such orders concerning proceedings 

therein as may tend to avoid unnecessary costs or delay. 

 

Consolidation is an important management tool in domestic relations cases where 

the same parties are involved in protection order, dissolution, custody, or 

dependency matters that overlap.  

 

If the court has jurisdiction over the parties and no other procedure is established 

by statute or rule to resolve complex overlapping issues, other civil matters may 

also be consolidated with domestic relations matters. Angelo v. Angelo, 142 Wn. 

App. 622, 175 P.3d 1096 (2008) (upholding trial court’s consolidation of tort and 

dissolution cases). 

 

It is often not clear to self-represented parties that they may request consolidation 

or where such motions are properly filed. The procedure is often guided by local 

court rules. Providing clarity to unrepresented parties on the proper local procedure 

should be emphasized.  

 

B. Evaluating Requests for Continuances Carefully 

 

Survivors and advocates report that abusers often attempt to prolong legal 

proceedings as long as possible in order to cause financial and emotional harm and 

https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=app&set=RAP&ruleid=apprap14.2
https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=app&set=RAP&ruleid=apprap18.01
https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=app&set=RAP&ruleid=apprap18.01
https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CR&ruleid=supcr42
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to maintain control over the survivor. As a result, requests for continuances should 

be evaluated carefully in cases involving domestic violence survivors. 

 

The decision to grant or deny a continuance is within the discretion of the trial 

court and will only be disturbed if the grounds for the decision are manifestly 

unreasonable or untenable. State v. Chichester, 141 Wn. App. 446, 453, 170 P.3d 

583 (2007). Courts may consider many factors, including “surprise, diligence, 

redundancy, due process, materiality, and maintenance of orderly procedure.” State 

v. Downing, 151 Wn.2d 265, 273 87 P.3d 1169 (2004). Ultimately, a decision 

depends on the facts of the case. State v. Eller, 84 Wn.2d 90, 96, 524 P.2d 242 

(1974). 

 

1. Continuances of Motion Hearings 

 

Courts will often grant at least one continuance request to each party. 

However, courts should ensure that each request for a continuance be 

justified. More than one request for a continuance should trigger the court to 

assess the factors above, and facts of the case.  

 

If domestic violence is alleged, the court should consider the possibility that 

the abuser is using additional continuance requests to drag out the litigation 

process, to inflict an emotional and financial toll upon the survivor, and/or 

to discourage the survivor from pursuing the matter.  

 

2. Parallel Criminal Investigations or Cases 

 

In protection order and family law proceedings, requests for continuances 

due to a concurrent criminal investigation should not be repeatedly granted, 

and only for a reasonable period of time. Potential Fifth Amendment issues 

should be identified, and if there is an investigation or charges filed, the 

respondent should be advised of his rights, and allowed time to consult with 

an attorney about his or her rights.  

 

However, the protection order or family law proceedings should not be 

continued pending the outcome of a criminal investigation, as this places an 

undue burden on survivors to continue coming to court while the 

investigation is ongoing. If a continuance is granted on this basis, it should 

be once, and for a reasonable amount of time to resolve criminal issues. 

Otherwise, the abuser has been advised of his or her rights and does not 

have to respond should he or she choose to invoke those rights. 
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3. Continuing a Trial Date  

 

A trial date may be continued, but only for good cause. CR 40(d). Local 

rules may require extraordinary circumstances if the deadline for changing 

the trial date has passed according to a case schedule (E.g., King County 

Local Civil Rule 40(e)(2)). Judges should exercise discretion in domestic 

violence cases to prevent the abusive tactic of seeking continuances 

frequently and without good cause. 

 

C. Requiring Confirmation of Motion Hearings 

 

Some local court rules require that litigants confirm family law motions two 

to three days prior to the scheduled hearing. (E.g., King County Local 

Family Law Rule 6(c)). The Washington Civil Rules do not require 

confirmation, but nor do they prohibit the requirement. 

 

Requiring confirmation may help to ensure that motions are not filed 

frivolously or to further abusive litigation. Courts may use their inherent 

power to control litigation by ordering confirmation of motions even when 

not required by local rule.  

 

Further, if a litigant has established a pattern of filing, yet striking or failing 

to timely confirm a motion hearing, the courts may again use their inherent 

authority to impose sanctions on the non-complying litigant. 

 

D. Ordering Dismissals of Cases 

 

The court may grant an involuntary dismissal of a case when the moving party has 

failed to prosecute the case, or failed to comply with the rules or court orders. CR 

41(b). If no action has occurred in a case for a year, the clerk of court can dismiss 

the action upon notice to the parties. CR 41(b)(2).  

 

A party can make a motion to dismiss based on failure to prosecute, or sometimes 

under local rules for failure to follow the case schedule. Other bases for dismissal 

include lack of jurisdiction or insufficient process/service. CR 12(b). 

 

Courts can curb abusive litigation by dismissing actions that are not properly filed 

or prosecuted. In addition, a court can help curb abusive litigation by being aware 

of previous dismissals in a case, or by the parties. In addition, courts may require 

an abusive litigant to include previous orders of dismissal with any new petition or 

motion filed.  

 

E. Issuing Oral Admonishments and Rulings 

https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CR&ruleid=supcr40
http://www.kingcounty.gov/courts/clerk/rules/LCR_40.aspx
http://www.kingcounty.gov/courts/clerk/rules/LCR_40.aspx
http://www.kingcounty.gov/courts/clerk/rules/LFLR_6.aspx
http://www.kingcounty.gov/courts/clerk/rules/LFLR_6.aspx
https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CR&ruleid=supcr41
https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CR&ruleid=supcr41
https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CR&ruleid=supcr41
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=cr&ruleid=supcr12
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Courts should not overlook their ability to make oral rulings or admonishments of 

the parties before it. As discussed in Section II, the court has the authority and an 

obligation to restrain abusive litigants and with that comes broad authority to 

fashion appropriate remedies. If the court is confronted with an abusive litigant, the 

court has the authority and discretion to orally admonish the litigant and to direct 

him or her to reform behavior.  

 

A court does not need to enter formal findings or enter any binding order to speak 

frankly and candidly to the litigants before it. An oral ruling or admonishment may 

not have any binding effect. State v. Bryant, 78 Wn. App. 805, 812, 901 P.2d 1046 

(1995) (Oral ruling has no final or binding effect unless formally incorporated into 

the findings, conclusions, and judgment.). Nonetheless, it can provide the parties 

with a clear understanding of where the court stands.  

 

Survivors report that admonishments are an important and often effective tool for 

deterring an abusive litigant from continuing to engage in the behavior addressed 

by the court. Further, if the abusive litigant does not stop engaging in the abusive 

tactic addressed by the court, then the previous oral ruling or admonishment by the 

court can be incorporated into a subsequent order as a finding of fact or basis for 

entering the order. Pearson v. State Dept. of Labor and Industries, 164 Wn. App. 

426, 441, 262 P.3d 837 (2011) (oral opinion of the court which is later incorporated 

into a written opinion can be relied upon if the oral opinion is consistent with the 

findings and judgment of the written opinion).  

 

F. Screening Motions or Complaints Before Requiring a Response or 

Appearance from the Non-Moving Party 

 

When an abusive litigant is engaging in the common tactic of filing numerous 

documents with the court that require a survivor to make repeated responses and/or 

court appearances, the court may enter an order indicating that the non-moving 

party need not respond to a motion or appear for a hearing unless requested by the 

court. Such a process is similar to local court rules that provide a party should not 

file a response to a motion for reconsideration unless requested by the court. (E.g., 

King County Local Civil Rules 59(b)). 

 

G. Placing Reasonable Limits on Discovery 

 

Discovery can often be a point in litigation where the parties are permitted under 

the rules to ask invasive questions or request private documents. With some 

exceptions, if the discovery request is “reasonably calculated to lead to the 

discovery of admissible evidence,” the request is likely properly within the scope of 

discovery. CR 26(b). 

http://www.kingcounty.gov/courts/clerk/rules/LCR_59.aspx
https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CR&ruleid=supcr26
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However, where a party is demonstrating abusive tactics and discovery is ongoing, 

the court has the authority to limit the scope of discovery in several ways. CR 26(f). 

A non-exhaustive list of options include: 

 

1. Require a discovery conference between the parties and/or the court. 
Under CR 26(f), the parties may be directed by the court to have a 

discovery conference, or a party may request to have a discovery conference 

with the court. The rule allows the parties to limit the scope as necessary, 

which means that the court has the authority to properly and reasonably 

limit the scope of discovery in cases where there is a history of domestic 

violence and/or abusive litigants. The rule also requires each party to 

participate in good faith. 

NOTE: Where one or both of the parties is self-represented and there is any 

allegation of domestic violence or abusive litigation tactics, the court should 

step in at the outset and hold a discovery conference to limit the scope and 

identify any issues that may require a protective order or other relief, such 

as an in camera review of more sensitive materials. 

 

2. Limit the persons subject to discovery. Where the survivor can identify 

persons who may have relevant but limited knowledge, the court may limit 

the scope of discovery as to a particular person. Similarly, where a party 

cannot show the relevance of deposing a certain witness, the court may 

prohibit an abusive litigant from taking that witness’s deposition unless 

there is a showing of good cause. 

 

3. Limit the length of depositions or the number of interrogatories. 

 

4. Grant protective orders for specific issues or other areas of discovery. 

If a survivor can identify any issues or areas of discovery that may become 

unnecessarily invasive or will involve requests for irrelevant information, a 

protective order can provide the relief needed. Under CR 26(c), either a 

party or the person from whom discovery is sought, may seek a protective 

order from the court, which may be granted “where justice requires to 

protect a person from annoyance, embarrassment, oppression, or undue 

burden or expense.”  

 

5. Prohibit certain discovery methods to protect a party from 

harassment/abusive litigant behavior. CR 26(c) provides the court the 

authority to protect parties from “annoyance, embarrassment, oppression or 

undue burden or expense” by limiting, among other things, the methods and 

the terms and conditions upon which the discovery is to take place. 

 

https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CR&ruleid=supcr26
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6. Impose sanctions for violations. If the court orders any limitations on 

discovery pursuant to CR 26(f) and a party fails to obey the order, the court 

may make such orders in regard to the failure as are just, including a variety 

of sanctions under CR 37(b).11 The language of CR 37(b) is clear that the 

sanctions listed are not an exhaustive list, and that the court has authority to 

fashion other remedies it deems appropriate to the case. Burnet v. Spokane 

Ambulance, 131 Wn.2d 484, 494, 933 P.2d 1036 (1997) (courts have broad 

discretion as to the choices of sanctions for violation of a discovery order). 

 

VI. Anti-SLAPP Remedies 

It is not uncommon for abusers to file civil lawsuits against a survivor based on statements the 

survivor made in court or in written pleadings. Abusers have also sued survivors for calling law 

enforcement to report domestic violence. 

 

Washington has adopted an “anti-SLAPP” (Strategic Litigation Against Public Participation) law 

that provides broad immunity from civil liability to individuals based on their oral or written 

communications with government agencies, such as the police or the courts. RCW 4.24.510–.525. 

Advocates have successfully invoked similar anti-SLAPP laws in Washington and in other states 

to address abusive litigation directed against domestic and sexual violence survivors.12 

 

A. History of Washington’s Anti-SLAPP Law 

 

Washington’s anti-SLAPP law was enacted in 1989, and was the first law of its 

kind in the country. RCW 4.24.500–.510. 

 

In 2002, the Legislature amended the statute to eliminate a requirement that a 

communication must be made in “good faith” in order for the person being sued to 

enjoy immunity from civil liability.13 This change in the law is particularly 

significant for domestic violence survivors. Eliminating this requirement removes 

any burden from the survivor to prove that a claim/complaint was made in “good 

faith” so as not to dissuade survivors from reporting protection order violations or 

any reports of violence to the police out of fear of being sued. 

 

The 2002 amendments also added a $10,000 statutory penalty against litigants who 

filed claims in violation of the anti-SLAPP law, with the proviso that such statutory 

                                                           
11 Sanctions could include an order compelling discovery, an award of expenses and attorney’s fees, an order refusing 

to allow the disobedient party to support or oppose designated claims or defenses, an order striking out parts of or 

entire pleadings or staying further proceedings until order is obeyed, or an order finding contempt.  

12 Wendy Murphy, Massachusetts Anti-SLAPP statute used to dismiss abuser's retaliatory litigation, Sexual Assault 

Report (1998). 
13 Bruce E.H. Johnson & Sarah K. Duran, A View From the First Amendment Trenches: Washington State’s New  

Protections for Public Discourse and Democracy, 87 Wash. L. Rev. 495, 511 (2012). 

https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=sup&set=CR&ruleid=supcr37
http://apps.leg.wa.gov/rcw/default.aspx?cite=4.24.510
http://apps.leg.wa.gov/rcw/default.aspx?cite=4.24.500
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damages may be denied if the court finds that information was communicated in 

bad faith. Notably, “[b]ad faith does not deny the speaker immunity; it merely 

prevents him or her from receiving the $10,000 statutory penalty.”14 RCW 

4.24.510. 

 

In 2010, the Legislature added new provisions to the  anti-SLAPP law, which were 

separately codified as a new section of the law at RCW 4.24.525. The new 

provisions expanded the scope of the anti-SLAPP law by providing broader 

protections for the types of public participation covered under the Act and by 

establishing special procedures for resolving claims. However, the 2010 statute, as 

codified at RCW 4.24.525, was found to be unconstitutional by the Washington 

Supreme Court in 2015.  Davis v. Cox, ___ Wn.2d ___, 2015 Wash. LEXIS 568 

(May 28, 2015).   

 

It should be noted that the decision in Davis v. Cox did not concern or strike down 

the previously enacted provisions of the anti-SLAPP law, which are codified at 

RCW 4.24.500 - .520. 

 

B. Protections Under the Anti-SLAPP Law 

 

1. Civil immunity from claims based on communications to government 

agencies: RCW 4.24.510 provides that “[a] person who communicates a 

complaint or information to any branch or agency of federal, state, or local 

government . . . is immune from civil liability for claims based upon the 

communication to the agency or organization regarding any matter 

reasonably of concern to that agency or organization.” 

 

2. Civil immunity does not depend on whether a communication was 

made in good faith:   RCW 4.24.510 provides immunity regardless of 

whether a complaint to a government agency was made in good faith.  In 

2002, the Legislature specifically amended the anti-SLAPP statute to 

remove a “good faith” requirement for civil immunity based on 

communications protected by the law.  See Bailey v. State, 147 Wn. App. 

251, 261, 191 P.3d 1285 (2008) (noting “[f]ormer RCW 4.24.510 contained 

a good faith requirement.  This phrase was deleted by amendment [in 

2002].”  As a result, courts have held that civil immunity attaches under 

RCW 4.24.510 without the need to determine whether a communication to a 

government agency was made in good faith.  Id.; see also Lowe v. Rowe, 

173 Wn. App. 253, 260, 294 P.3d 6 (2012) (noting “the 2002 amendments 

eliminated the ‘good faith’ reporting language of the 1989 law”).  

 

                                                           
14 Id. at 512. 

http://apps.leg.wa.gov/rcw/default.aspx?cite=4.24.510
http://apps.leg.wa.gov/rcw/default.aspx?cite=4.24.510
http://apps.leg.wa.gov/rcw/default.aspx?cite=4.24.525
http://apps.leg.wa.gov/rcw/default.aspx?cite=4.24.525
http://apps.leg.wa.gov/rcw/default.aspx?cite=4.24.500
http://apps.leg.wa.gov/rcw/default.aspx?cite=4.24.520
http://apps.leg.wa.gov/rcw/default.aspx?cite=4.24.510
http://apps.leg.wa.gov/rcw/default.aspx?cite=4.24.510
http://apps.leg.wa.gov/rcw/default.aspx?cite=4.24.510
http://apps.leg.wa.gov/rcw/default.aspx?cite=4.24.510
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3. Mandatory attorney fee and costs provisions:  RCW 4.24.510 provides a 

mandatory award of attorney’s fees and costs to a party who prevails in 

establishing the anti-SLAPP defense provided by the statute.  The award of 

attorney’s fees does not depend on whether a communication was made in 

good faith.  See Lowe, 173 Wn. App. at 264 (noting that party was entitled 

to attorney’s fees under anti-SLAPP statute for successfully defending 

immunity).. 

  

4. Statutory damages:  RCW 4.24.510 provides that a party prevailing on an 

anti-SLAPP defense shall receive statutory damages in the amount of 

$10,000, but further provides that “[s]tatutory damages may be denied if the 

court finds that the complaint or information was communicated in bad 

faith.”  As a result, the court may deny statutory damages if it determines 

that a prevailing party’s communication to a government agency was made 

in bad faith.  Lowe, 173 Wn. App. at 262. 

 

 

 

5. How can Anti-SLAPP laws be used against domestic violence survivors? It 

is important to recognize the potential downside that anti-SLAPP laws can 

represent for domestic violence survivors. Anti-SLAPP laws can also be used 

as a weapon against survivors.15 For instance, survivors may be prohibited from 

suing their abusers when the abuser attempts to harm them by making a false 

report to child protective services, by making a report to immigration officials, 

or by seeking retaliatory protection orders against the survivor, and against the 

survivor’s friends and family. 

  

                                                           
15 Barbara Hart, Litigation Abuse: DV and the Law, National Bulletin on Domestic Violence Prevention, July 2011, 

Vol. 17, No. 7. 

http://apps.leg.wa.gov/rcw/default.aspx?cite=4.24.510
http://apps.leg.wa.gov/rcw/default.aspx?cite=4.24.510
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