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1 PROPOSED AMENDMENTS TO 

2 FIRST ENGROSSMENT 

3 ENGROSSED HOUSE BILL NO. 1459 

4 Introduced by 

5 Representatives D. Anderson, Berg, Bosch, Mitskog, Novak, O'Brien, J. Olson, Porter, Lefor 

6 Senators Hogue, Marcellais, Patten 

7 

9 A BILL for an Act to create and enact a new chapter to title 38 of the North Dakota Century Code, 

10 110latiRg to regulations, development, and production of critical minerals and rare eartR--elements; to 

11 amend and reenact sections 38 12 02 and 47 1 O 24 of the North Dakota Century Code, relating to the 

12 -uuthm:ity of the industrial commission and descriptions and definitions of minerals in leases and 

13 GGAYeyanoes; to provide a penalty; and to declaFe an emergencyfor an Act to create and enact two new 

14 sections to chapter 38-12 of the North Dakota Century Code. relating to critical minerals and rare earth 

15 elements: to amend and reenact section 38-12-01 of the North Dakota Century Code. relating to the 

16 definitions of critical minerals and rare earth elements; to provide for a study: and to provide for a 

17 legislative management report. 

18 
BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

19 
SeCJJ:JON 1. A11ew chapter to title 38 of the North Dakota Century Code is createe and 

20 e� as ml!ows: 

21 Oefinitions. 

22 As-1JJSed 4n tAi5 GRapleF. 

23 �. ''Commissian" means the ,ndustrial commiSS40A-:-

24 2. "CJ:jticat minerals" means a non�uel mi111eml or mineral material essential to the economiG--Gr

25 nat«:>Ral sec1::tFity of the United States and 111hich has a supply chain vutnerable to disruption.

26 The term includes aluminum, antimony, arsenic, barite, bauxite, beryllium, bismuth, cesium,
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_ Rite ha!Ri""' heli""'• indium, Uthiool; chromium, cobalt, fluorspar, gallium, germamum, grap , , 

magnesium, manganese, t l:l the rare earth elements niobium, platinum group metals, po as , 

tantalum, tellurium, tin, titanium, tungsten, group, rhenium, rubidium, scandium, strontium, 

. . . d. and zirconium which are embedded, commingled, incluElee, contaiReGuranium, vana Ium, ' 

•.vith1n, or in any way associated wl any c . ..,·th , oal seam or coal deposit.

3 "Extraction process . " means the process in which critical minerals or rare earth elements · 
. . fens "'hich cannot are extracted from coal produced in conjunction with coal mining opera I n 

otherwise be extracted without mInIng . . . 3 coal seam or coal deposit.

4. "Operator" means any person 

d d m,·nglea 
. 

rth elements embed e ' com ' capable of producing critical minerals or rare ea 

that is the owner of a processing facility that is or has beeA 

• ,.,·th oal seam or coal deposit.
. d ,.,·th· or in any way associated .. 1 a c included, contains wl in, 

"Owner" means the person ·.vho oi.•ms the critical minerals or rare earth elements.5.

oration limited liability oompany,nd includes any natural person, corp 6. "Person" means a 

. dministrator guardian, fidue,ary, or"4ion partnership, receiver, trustee, e*ecutor, a , assos,a · 

,; t ag•••Y er iR61F>lme•talilyGther rep,eseataliYe of aay kiR<l, aRO iRGI"""" a"l' Oepa-mea-, -- - ' 
. in of the state or of any governmental subdivision thereof; the masculine gender, IA referr g

lo a ""'""" iRGI"""" lhe !emiRiRB aRO the """ter geREl<lFS.
. h

' 

in lant or otl:ler facility operated wit . facility" means any equipment, process g P 7. "Preooss,ag 

_ All elemeRls emlaeOOe!l;the purpose or intent of extracting criticar minerals or rare ea 

. . . , .., , sociated wiii:1 a coal� seam or coal. I d included contained w1tl:l1n, or in any .va� as commInge , 

Oeposil. 

- h lh 9"i0es areh l nts" means any of a series of metallic elements of wh1c e 8. "Rare eaFI • ""'" 
. 

,tt - m-rths and which include-the elements of the lanthaAide sanes, �nu classed as rare ea 
. . . 

, 
. I d insruded contained w1th1n, or in an� and scandium, •.♦.1hich are embedded, commmg e , 

r Goal Eleposit.. t d "'ith any coal seam o way assocIa e 

2 
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1 Public •pelicy. 

2 It �s liereby declaFed to be in the public interest to foster, encourage, and promote the 

3 4evelopmeAt, proouctioA and utilization of critical minerals and rare earth elements in a manner that 

4 will prevent waste ana allow a gr.eater ultimate reco•.-ery of these natural resources, and to protect the 

5 rrigl:lts of all owners so that the greatest possible economic recovery of these resources be obtained in 

6 the state, to 1he end that J.andoWAePS, f)fOdl:fcers, and the general public realize and enjoy the greatest 

7 possible good from these ..,;ital natural resGurces. Critical minerals and rare earth elements aFe 

8 fl:lndaAlental totRe economy, c.ompetiti-.•eness. and security of the United States. Many critical minerals 

9 aM raFe •earth 1e!ements-are broadly disseminated and can only be reco1.-ered when produced as part 

10 of m:iother e)(traotive aoti•;ity of a host mineral which for purposes of this chapter is coal. To the 

11 mmcimum e�nt fl)Fact�cable, the oni-tical-miAera�s-afild rare earth elements needs of the United States 

12 st;iould be satisfied ey the ·1.iital nat1a1ral resources Fesponsibly produced in the United States. The 

13 legislatii,1e -assembly finds it lflecessary to declare that the mining of coal in this state, and a lease of 

14 ooal--HHRis--st:ale whenever granted must i.nciude the right to mine all critical minerals and rare earth 

15 elements, unless specifically mccluded by the lease. 

16 Ju=F:isdicticm of commission. 

17 Tho commission has jurisdiction and authority necessary to enforce this chapter. This sectioA-

18 does not apply to a mine under the jurisdiction and authority of the public service commission under 

19 Ghapter J8 14 .1. The commission may conduct in•.-estigations to determine \•.ihether facts exist which 

20 j�stify action by the commission. The commission may: 

21 1. Require an operator to:

22 

23 

24 

25 

26 

a. Furnish a reasonable bond with good and sufficient surety, conditioned upon the full 

compliance 1.vith this chapter, and the rules and orders of the commission governing the 

exploration, de1.ielopment, and production of critical minerals or rare earth elements on state 

and private lands 1.vithin the state. The person required to furnish the bond may elect to 

deposit a collateral bond, self bond, cash, or any alternative form of security approved by 

3 
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the commission, by which a permittee assures faitAful perfOFmanoe of all requirements o� 

this chapter and the rules and orders of the industrial commission. If a permit is issued fer 

the extraction of cntical minerals or rare earth elements, in, conjunotion with a &Urlace coal, 

mining permit issued under chapter 38 14 .1, the bond for Uie surface coal miRing permit 

may be used to satisfy the bond required under this chapter. 

b. File production reports in the manner prescribed by the commission.

c. Conduct an extraction process in a manner as to pre11ent polll:ltion of fresl:-lwatef.-

supplies and to provide for the protection of the environment and public safety. 

2. Adopt and enforce rules and orders to effectuate this chapter, includin9 rules requiring an

operator under permit with the commission to provide to the state geologist reasonable amounts of data 

oollected during the extraction process for critical minerals or rare earth elements, and data necessaF)I to 

evaluate the ongoing attributes of critical mineral or rare earth extraction in the state. 

3. Inspect all processing facilities. The commission must have access to all processing

14 facilities for purposes of inspection and may require the operator's aid if necessaf)f and requested. 

15 4. At the request of an operator, approve the commingling of production for any precessing

16 facility on land with diverse ownership. The commission shall establish a method to measure production 

17 from each parcel of land with diverse ownership. 

18 

19 

20 

Permit required. 

1. A person may not commence operation of a processing facility or the exploratior::i,

21 development, or production of critical minerals or rare earth elements without first obtaining a permit 

22 from the commission and paying the permit fee set by the commission. 

23 2. This section does not apply to a mine under the jurisdiction and authority of the public

24 service commission under chapter 38 14 .1. 

25 3. An operator shall pay any applicable owners, according to each owner's respectiYe

26 u.ndivided ownership ,.,,ithin the--awlicablo permit area, a royalty of two and one half percent 9' the-Rat 
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1 �n GAtical minerals and rare earth elemeRts mined, remo•.ied, and sold <luring the extraction 

2 rprocess. For p!lrpo:ses of tl�is beGtion, "Fl0l profits" means the gross rooeipts reoeived by an operator from 

3 any sale ,of sritical minerals or rare eafilh elements less costs incurred or expenditures attributed, only 

4 iooueling any e:icpenditures related to the extraction, prooessing, milling, smelting, refining, and 

5 t-raRspoi:;tatian of the C'Aitical minerals or rare earth elements. 

6 Procedure. 

7 1. The adoptioR of rules or or  the issuanoe of orders by the oommission under this ohapter

8 must be in accordance •Nith the prm,iisions of ohapter 38 08 governing the prooedure in the administratkm 

9 of the Oil and Gas ConseF¥ation Act. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

2. A surface Goal mine permit must be issued under chapter 38 14 .1.

3. If an emergenoy is found to exist by the oommission 'Nhioh in the judgmeAt--Of-the

GGffi�ssion requires the making, revoking, changing, amending, modifying, altering, enlarging, renewal, 

or �ension of a rule or order without first having a hearing, an emergency rule or order has the same 

valioity as if a hearing had been held after due notioe. 

4. An emergenoy rule or order permitted by this seotion may remain in foroe no longer-thaA

,fifteen days from its effeotive aate, or when the rule or order made after due notioe and hearing with 

respect to the subject matter of the emergenoy rule or order beoomes effeotive, whiohever ooours first. 

Penalty Revecation Pre'li&ions applicable. 

Sections 38 08 16 and 38 08 17 are applioable to the provisions of this ohapter and to the-rules and 

orders of tt�e commission adopted under this chapter. 

--SECTIQN 2. AMENDMENT. Section 38 12 02 of the North Dakota CentYry Code is amended-aM

t:eeRaoted as follows: 

33-42 82. Jufj&dictioR of commission-.-

T'ihe IGOmmission has 4urisdiction and authority over all persons and property, publio and pri11ate, 

necessary ,te enferoe effecti>Jely tt:le pro\'isions of this chapter. Subject to the pro11isions of section 38 08 

5 
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21, tho director of mineral resources shall act as a s1:JpeF¥isor charged with tl:ie dt:ity of oRfarcing tho 

reg_ulations and orders of tho commission applicable to the subsurta&e mineFal Fesources afi this- state, 

and the provisions of this chapter. The commission l=las authorit� te make such investigations as. it deems 

proper to determine whether facts exist which justify action by the commission. The commission acting 

through tho director of minera� resources has the al:Jthority: 

1. To require:

7 a.The furnishing of a reasonable bond with good and sufficient surety, conditioned upon

8 the full compliance with the pro11isions of this chapter, and the rnles anEI oraerS:-Gf tl'l:o commissfon 

9 proscribed to govern the exploration, development, and produstion of subsurface minerals on. state anc:IJ 

10 private lands •Nithin the state of North Dakota. The person required to furnish the boF'IEi--ffl.ay elect to

11 deposit a collateral bond, self bond, cash, or any alternative form of security approved! b)f, tlae 

12 commission, or combination thereof, by •Nhich a permittee assures faithful performance of arn-

13 feqUirements of this chapter and the rules and orders of the ilildustrial commissie&. 

14 

15 

16 

17 

18 

19 

20 

b. The delivery, free of charge, to the state geologist of tlrle basic exploration data collectee-

by the operator, within thirty days of field collection of sucli=I data. This data must include: 

mechanical logs. 

(1) Sample cuts, core chips, or whole cores.

(2) Sample logs, radioactii.iity logs, resistii.iity logs, or other ty,:,es of electrical or

(3) Elevation and location information on the data collection points.

(4) Other pertinent information as may be requested by the state geologist.

21 The data so submitted is confidential for a period of one year •••••hon so requested 

22 by tho operator and such period may be further extended upon approval by the 

23 commission. 

24 c. The filing of monthly production reports in the manner prescribed by the

25 commission and any other reports deemed necessary by the commission. 
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d. The conducting of all e*ploration, development, and production operations in

s1:1ch a Fnanner as to prei.ient pollution of freshwater s1:1pplies, to provide f.er the 

protection of the eni.iironment and public safety, and to ens1:1re the optimum 

recoi.·ery of the mineral resource. 

e. The reclamation of all land dist1:1rbed by operations reg1:1lated by this chapter to a

6 �ition coAsistont with prior land use and productive capacity. 

7 

8 

9 

2. To regulate the drilling and abandonment of exploration test holes and producing 11,1ells

and all other e�oration, development, production, and reclamation operations. 

3. To promulgate and to enforce rules, regulations, and orders to effectuate the purposes

1 O aR0-lhe iment of this cl=lapter. 

11 

12 

13 

14 

15 

16 

4. To inspect all exploration, developA1ent, and production sites. For the purposes of this

WDsection, :the director of mineral resouroes or the director's representative shall hai.ie 

aooess to a� exploration, de¥elopment, or proch,1ction installations for pl:lrposes of 

inspection aAd shall hai.ie tl�e authority to require the operator's aid if it is necessary 

and is requested. 

5. To regulate the explora�on of Grilical minerals embedded, commingled, included,

17 contained witt:iin, or in any •.vay associated wjth a coal seam or coal deposit located 

18 'Gl4tstde ef aAy surface coat mine permit boundary appro11ed by the public service 

19 commission. 

20 SECTION l. AMENDMENT. Section 47 10 24 of the North Dakota Century Code is 

21 ameRded and reenacted as follows: 

22 47 10 24. Descripti9n and definition of minerals in leases and conveyances. 

23 1. All conveyances of mineral rights or royalties in real property in this state, e*cl�

7 
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1 leases, shallmust be construed to grant or con·.iey to the grantee thereof all minerals of 

2 any nature •,t1hatsoe11er except those minerals specifically excluded by name in the 

3 deed, grant, or coni.1eyance, and their compounds and byproducts, but shallmay not 

4 be construed to grant or con11ey to the grantee any interest in any gravel, clay, or 

5 scoria unless specifically included by name in the deed, grant, or cooveyance. 

6 Ne 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2. Except as provided in subsection 3 regarding a lease for coal, a lease of mineral-figtlts

iA-this state shallmay not be construed as passing any interest to any minerals except 

those minerals specifically included and set forth by name in the lease. For the 

purposes of this paragraphsection, the naming of either a specific metallifereus 

element, or nonmetalliferous element, and if so stated in lease, shall beis deemed to 

include all of its compounds and byproducts, ana in the case of oil, and gas, all 

associated hydrocarbons produced in a liquid or gaseous form so named shallmust be 

deemed to be incfuded in the mineral named. TheExcept as pro11idea in subsection1 3 

Fegarding a lease for coal, tho use of the words "all otl:ler minerals" or similar WOFds of 

an all inclusive nature in any lease shallmay not be construed as leasing aRy miAeFafs 

except those minerals specifically named in the lease and tl:leir compounds and· 

byproducts. 

3. As provided under section 1 of this ,/\Gt, a lease m coat in· tl:lis state wl:lene\•er granted

is deemed to include all critical minerals and rare eartl:l elements embedded, 

commingled, included, contained within, or in any way associated with any coal seam 

or coal deposit, unless specifically excluded from the lease of coal. 

SECTION 4. EMERGENCY. This A.ct is declared to be an emergency measure: 

8 
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2 SECTION 1. Two new sections to chapter 38-12 of the North Dakota Century Code are 

3 created and enacted as follows: 

4 Declaration of policy for critical minerals and rare earth elements. 

5 It is in the public interest to encourage. accelerate. and promote the development. production. and 

6 utilization of critical minerals and rare earth elements in a manner that prevents waste, allows a greater 

7 ultimate recovery of these natural resources, and protects the rights of owners so the greatest possible 

8 economic recovery of these resources may be obtained in the state, and landowners. producers. and the 

9 general public may enjoy the greatest possible good from the resources. As reflected in federal policy, 

10 the legislative assembly recognizes that critical minerals and rare earth elements are fundamental to the 

11 economy, competitiveness, and security of the United States. The United States relies on foreign nations 

12 to supply these critical minerals and rare earth elements to develop and manufacture medical devices, 

13 information technology, equipment and technology for national defense. energy infrastructure. and other 

14 critical items. The legislative assembly finds that domestic development and production of critical minerals 

15 and rare earth elements is far too inadequate to meet the nation's needs: the United States must have a 

16 reliable. diversified. and affordable supply to drive the medical manufacturing, transportation, agriculture. 

17 and defense industries and to sustain military preparedness, national security, and economic security. 

18 Development of critical minerals and rare earth elements also may lead to significant economic benefits 

19 for owners: new jobs in mining, processing and related industries: and contributions to the state economy. 

20 Many critical minerals and rare earth elements are broadly and irregularly disseminated and chemically 

21 bound, embedded, commingled, included, or contained within coal. The legislative assembly finds it is 

22 necessary to fulfill the public policy of the state by clarifying relevant. existing law related to this policy and 

23 for the development of critical minerals and rare earth elements. 

24 Title to critical minerals and rare earth elements. 

25 Title to critical minerals and rare earth elements is vested in the owner of the mineral estate. 

26 

27 

9 
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2 SECTION 2. AMENDMENT. Section 38-12-01 of tt;ie North Dakota Century Code is amended amd 

3 reenacted as follows: 

4 38-1'.2-01. Definitions.

5 As 1;1sed iR this chapter, l!.lnless tbe context otherwise re·quires: 

6 1. "Commission" means the industrial commissi<lm of the state of North Dakota.

7 2. "Critical mineral" means a nonfuel mineral or mineral material essential to the economic or

8 natior.ial security of the United States and which has a s1:1pply chain vulnerable to disruption. 

9 The term includes aluminum, antimony, arsenic, barite. bauxite, beryllium, bismwth. cesium, 

1 O chromium, cobalt, fluorspar. gallium, germanium, graphite, hafnium, helium, indium, lithium, 

11 magnesium, manganese, mob1um
1 

platinum gr.cup metals, potash, the rare ear.th elements 

12 group, rhenium, rubidium, scandium, strontium, tantalum. tellurium, tin, titanium, tungsten, 

13 uranium, vanadium. and zirconium. 

14 3. "Extraction facility" means any well or mine or other extractive process oper:ated forthe

15 pmpose of recovering subsurface minercc1ls. 

16 M. "Operator" means ar;iy person who, duly awthorized, is in charge of the development

17 of a lease or the operation of a producing property. 

18 4-c5. "Owner" means the person who has the right to explore for, develop, and prodwce 

19 subsurface miner:als and to appropriate the subsurface minerals the owner produces either 

20 for the owr.ier or for the owner and other:s. 

21 &..6. "Person" means and irncludes any rnatu1sal pers0n, corporation, limited liability 

22 compariy, associatfon, partnership, receiver, tr:ttstee, executor, administrator, gl!lar:cdiaa, 

23 fiduciary, or other representative of any kind, aad incl1:1des any department, agency, or 

24 iR.strc11nentality of the state or of any governmental sube:livisior.i ther:eof; the masculine 

25 gender, in referring to a per:sori, inck1d·es thle femir:iine and tlile ner.1ter gender-s. 

26 G:.7. "Producer" means the owner of an extr:action facility which is or has beeR cap.able of 

27 producing stJbsurface minerals. 

10 
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8. "Rare earth elements" means arw of a series of metallic elements of which the oxides are

ctassed as rare earths and which iriclude the elements of the lanthanide series, yttnum aRd 

scandium. 

+-:-�. "Subsurface minerals" means all naturally occurring elements and their compounds, 

volcanic ash, precious metals, carbonates, and natural mineral salts of boron, bromiAe, 

calcium, fluorine, iodine, lithium, magnesium, phosphorus, potassium, sodium, thorium, 

uranium, and sulfur, and their compounds, but does not include sand and gravel and rocks 

crushed for samd and gravel. 

SECTION 3. LEGISLATIVE MANAGEMENT STUDY - LEGAL AND TECHNICAL ISSUES 

RELATED TO UNITIZING AND POOLING CRITICAL MINERALS AND RARE EARTH 

.ELEMENTS-LEGISLATIVE MANAGEMENT REPORT. 

1. During the 2025-26 interim, the legislative management shall study the feasibility and desirability

of the unitization and pooling of critical minerals and rare earth elements. The study must include

consideration of:

a. Any technical and legal barriers to the extraction and development of critical minerals and

rare earth elements;

b. Current state laws on ownership and development of critical minerals and rare earth

elements;

c. Appropriate royalty payments if critical minerals and rare earth elements are unitized and

pooled, taking into consideration the value chain of the minerals and elements;

d. The relative rights and risks of landowners, owners of mineral rights, extraction companies,

processors; and

e. The appropriate regulatory framework for unitized and pooled critical minerals and rare earth

elements.

11 
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2 2. The legislative management shall reports its findings and recommendations, together with any

3 le€)islation required to implement the recommendation, to the seventieth legislative assembly.

12 


