
CODE OF CRI MI NAL PROCEDURE. 

C HA P T E R  1 .

PRELIMINARY PROVISION8. 

§ 7740. Title. This act shall be known as the code of criminal 11 1 .  c. cr. I ' .
procedure of the state of North Dakota. am"d. 

§ 7741. Crime defined. Punishments. A crime or public- 11 2. c. cr. I'. 
offense is an act committed or omitted in violation of a law forbitl- am·c 1 . 
ding or commanding it, and to which is annexed, upon conviction. 
either of the following punishments : 

1 . Death.
2. Imprisonment.
3. Fine.
4. Removal from office.
5. Disqualification to hold and enjoy any office of honor, trust or

profit under this state, or 
6. Other penal discipline.
§ 7742. Division of crimes. Crimes or public offenses are § a. c. Cr. 1 · .

1livided into : 
1 .  Felonies. 
2. Misdemeanors.
§ 7743. Felony defined. :Misdemeanor defined. A felony H �. ,,. c. er. I ' .

is a crime which is or may be punishable with death or imprisonm<'nt am'd. 

in the penitentiary ; every other crime is a misdemeanor. vVhen a 
crime punishable by imprisonment in the penitentiary is also punish-
able by fine or imprisonment in a county jail, in the discretion of the 
<'ourt or jury, it is, except when otherwise specifically declared by law 
to be a felony, a misdemeanor for all purposes after a judgment 
imposinl-{ a punishment other than imprisonment in the penitentiary. 

§ 7744. Punishment only on conviction. No person can he � i;, c. er. 1 · .
punished for a public offense except upon legal conviction in a court 
having jurisdiction thereof. 

§ 7746. How crimes prosecuted. Exceptions. Every pub- 11 ,. c. cr. 1·.
lie offense must be prosecuted by information or indictment, excPpt : am· , 1 . 

1. When proceedings are had for the removal of a civil officer of
the state, or an officer of some political sub<livision thereof.

2. Breaches of military discipline arising in the militia, when in
actual service, and in the land and naval forces in time of war or
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CRJMJ!\AL PRO CEDURE. Pt'( liminary Provisions. 

public danger, or which this state {.llay keep, with the consent of con­
gress, in time of peace. 

3. Offenses tried in justices', police and county courts in cases
concerning which lawful jurisdiction is or may be conferred upon such 
courts. 

§ 7746. Criminal action defined. The proceeding by which
a party charged with· a public offense is accused and brought to trial 
and punishment, is known as a criminal action. 

§ 7747. How prosecution entitled. A criminal action is
prosecuted in the name of the state of North Dakota as a party against 
the party charged with the offense. 

� 7748 . Party defendant. The party prosecuted in a criminal 
action is designated in this code as the accused or as the defendant. 

§ 7749. Rights of defendant. In all criminal prosecutions
the party accused shall have the right : 

1. To appear and defend in person and with counsel.
2. To demand and be informed of the nature and cause of the

ac-cusation. 
3. To meet the witnesses against him face to fa<'e.
4. To have the process of the court to compel the attendance of

witnesses in his behalf. 
5. To a speedy and public trial, and by an impartial j ury of the

l'ounty in which the offense is alleged to have bet'n C'ommitted or is 
triable, but subject to the right of the state to have a change of the 
place of trial for any of the causes for which the party accused may 
obtain the same. 

§ 7760. Only once prosecuted. �o person can be twi<'e put
in jeopardy for the same offense : nor can any person be subjected to 
a second prosecution for a public olfonse for which he has once been 
prosecuted and C'onvided or acquitted or put in jeopardy, except as 
provided by law for new trials. 

§ 7761. Witness against self. Restraint, extent of. No
person can be compelled in a criminal action to be a witness a�ainst 
himself ; nor <'an a person charged with a public offense be subjected 
before conviction to any more restraint than is necessary for his 
detention to answer the charge. 

§ 7762. How conviction can be had. �o person can be cou­
Yicted of a crime or public offense unless by the verdid of a jury, 
aceepted and recorded by the court, or upon a plea of guilty, or upon 
a �udgment agaii!st �ill) , his demurrer having been overruled, or upon 
a Judgment of a Justice s court, or such other courts as are or may be 
crC'ated by law for cities, incorporated towns and villagt:>s. or county 
eourts exercising increased jurisdiction as provided in st:>ction 111 of 
the constitution, in caS('S in which such judgment may be lawfully 
gin-n without the intervmtion of a jury, or by the judgment of a 
court, a jury having been waived, upon a criminal d111rge not amount­
ing to a felony. 
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Jurisdiction of Co11rf11. CRIMINAL PROCEDURE. 

C H A P T E R  2 .

COlTRTS HAVING ,JURISDICTION IN CRIMINAL ACTIONS .  

§ 7763. Jurisdiction of district court. There is in  each of
the judicial districts of this state a court denominated the district 
court, with jurisdiction conferred by the eonstitution of this state and 
the laws passed in pursuance thereof, and having, among other things, 
common law jurisdiction and authority within their respedive judicial 
districts for the redress of all wrongs committed against the laws of 
this state, affecting persons or property. 

� 7764. Where district courts held. Each of the said dis­
trict courts may be held, for the trial of eriminal actions, in any 
organized county or in any judicial subdivision in tho same district, 
as is or may be provided by law. 

§ 7766. Always open. Questions of fact. Terms. Tlw
said district courts ar'e always open for the purpose of hearing an<l 
determining all questions, motions and applications of every kind and 
character in criminal actions or proceedings of which they have orig ­
inal or qppellate jurisdiction, except issues of faet ; and said questions, 
motions and applications may be heard and determined at any place 
within the judicial district in which is situated the county or judicial 
subdivision wherein the action or proceeding is brought or is pend­
ing. But issues of fact in all criminal l\Ctions or proceedings must be 
tried at a regular term of the court in the county or judicial subdi­
vision in which the same is legally brought or to which the place of 
trial is changed as provided by law. 

§ 7766. Jurisdiction of district courts specifted. Each of
the said distrid courts has and must exereise jurisdiction and 
authority : 

! ,  To inquire, by the intervention of a grand jury when required
by law, of all public offenses committed or triable in the county or 
judicial subdivision for which the court may be held. 

2. To inquire into the cause of the detention of all persons
imprisoned in the jail of the county or judicial subdivision, or other­
wise detained, and to make an order for their recommitment or dis­
charge, or other disposition, according to law. 

§§ 775:3-7757 

§ 15, C.  Cr. I ' .
am·d.

� 16,  C. Cr. I ' .  
am'tl.  

§ 17 .  C. Cr. I'.
am '<I.

�- To hear, try and determine as limited by law, all accusations in 
writing presented by a grand jury, or otherwise as provided and for 
the causes specified in section 7824 of this code, against any district, 
county, township, city or municipal officer or state officer not liable 
to impeachment, for misconduct, malfeasance, crime or misdemeanor 
in office or for habitual drunkenness or gross incompetency and upon 
<·onviction to enter judgment as prescribed by law.

4. To hear, try and determine. upon information or indictment or
otherwise as provided by law, prosecutions for crimes or public 
offenses committed against the laws of this state, and to issue writs 
and process and do all other acts therein according to law as may be 
ne<'essary in the exercise of said jurisdiction and authority, whether 
original or appellate, and upon conviction of any such crime or pub­
lic offense, to impo&e the punishment prescribed by law therefor. 

§ 7767. Decisions of district courts reviewable. The final
decisions of the district courts in criminal actions, are reviewable and 
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CRIMINAL PROCEDURE. Prevention of 

determinable by the supreme court, according to law, on �ppeals 
bringing up for review the record and proceedin� therein. 

§ 7768. Jurisdiction. Justices. Magistrates. County
courts. As limited by law directing the place of exercisin� their 
jurisdiction and authority, county, city, township and other Justices 
of the peace, police magistrates and, when authorized by law, the 
j udges of the county courts and the county courts shall have juris­
diction and authority throughout the cou11.ties or the judicial sub­
divisions in which the county, city, township or municipality for 
which they are respectively elected, are located : 

1 . To act 1.1s  committing magistrates under the provisions of  this
code or other laws of this state conferring the same. 

2. To hear, try and determine such petit misdemeanors as, by the
constitution of this state and the justices' code or this code or other 
laws, jurisdiction is now or may hereafter be conferred upon them to 
punish . 

3. To adjudge and impose the punishment prescribed by law.
upon conviction, in all cases within their jurisµiction to hear, try and 
determine. 

C H A P T E R  3 .

PREVENTION. OF PUBLIC OFFENSES. 

ARTICLE 1 .  - LAWFUL RESISTANCE. 

§ 7769. To commission of offense. By whom. Lawful
resistance to the commission of a public offense may be made : 

1 .  By the party about to be injured. 
2 . By other parties .
§ 7760. By party about to be injured. Resistance sufficient

to prevent the otfl'nSt' may be made by the party about to be injured : 
1 . To prevent an offense against his person or his family or some 

member thereof. 
2. To prevent an illegal attempt by force to take or injure prop-

erty in his lawful possession . 
§ 776 1 . By other. persons. Any other person, in aid or

dcrense of the person about to be injured, may make resistance suf­
ficient to prevent the offense . 

ARTICLE 2. - INTE RVENTION OF THE OFFICERS OF ,foSTICE. 

§ 7762. Public offenses prevented. Puhlic offenses may ht• 
prevented by the intervention of the officers of justice : 

1 .  By requiring security to keep the peace . 
2. By forming a police in citit•s and villages, and by requiring

their attendance in exposed places. 
a. By suppreRSing riots.
§ 7763 . Persons aiding officers justifted. When the offieers

of justice are authorized to act in the prewntion of public off'enseR, 
other persons who, by their command aet in their aid, are justified in 
HO <loiug. 
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Public Ojft:118e8. CRIMINAL PROCEDURE. §§ 7764-7773 

ARTICLE 3. - SECURITY TO KEEP THE PEACE. 

§ 7764. Complaint for threatening, before whom. A com- § 2s. c. er. P.
plaint may be laid before any of the magistrates mentioned in section 11m ·<1. 
7885, authorized by law to act within the county or judicial subdivi-
siol! that a person has threatened to commit an offense against the 
person or property of another. 

§ 7766. Complaint defined. A complaint within the meaning
of this article, is a statement in writing, made to a magistrate, that a 
person has threatened to commit an offense against the person or 
property of another, and subscribed and sworn to by the complainant. 

§ 7766. Magistrate must issue· warrant. If it appears from § :::11. c. cr. r.
such complaint that there is just reason to fear the commission of the am ·,t . 
offense threatened, by the person complained of, the magistrate must 
issue a warrant, directed generally to the sheriff of the county, or any 
constable, or marshal or policeman of the city or town, reciting the 
substance of the complaint, and commanding the officer forthwith to 
arrest the person complained of, and bring him before such magis-
trate. 

§ 7767. Procedure when charge controverted. When the 11 27. c. cr. I'. 
person complained of is brought before the magistrate, if the charge 
is controverted, the magistrate must take testimony in relation 
thereto. The evidence must on demand of the defendant, be reduced 
to writing and subscribed by the witnesses. 

§ 7768. When accused must be discharged. If it appears 1 :!..>1, o. er. r.
that there is no just reason to fear the commission of the offense ' 
alleged to have been threatened, the person complained of must be 
discharged. 

§ 7769. When accused must give undertaking. If, how- 11 29, v. cr. P.
ever, there is just. reason to fear the commission of the offense, the 
person complained of may be required to enter into an undertaking, 
in such sum, not exceeding one thousand dollars, as the magistrate 
may direct, with one or more sufficient sureties, to abide the order of 
the next district court of the county, and in the meantime to keep the 
peace toward the people of this state, and particularly toward the 
com plaiuan t. 

§ 7770. When undertaking is or is not given. If the 11 :ll, c. cr. P.
undertaking required by the last section is given the party complained 
of must be discharged. If he does not give it -the magistrate must 
commit him to prison, specifying in the warrant the requirement to 
give security, the amount thereof and the omission to give the same. 
- § 7771. Accused committed. How discharged. If the per- 11 a1. c. er. P.
son complained of is committed for not giving security, he may am'd.

upon giving the same, be discharged by any justice of the peace
of the county or of the city or township, or by any police magis-
trate of the county, or by the judge of the county court of the county
when authorized to act as a committing magistrate or by the judge of
the distriet court of the county.

§ 7772. Undertaking transmitted to district court. The 11 :ri. c. cr. P.
undertaking m ust be transmitted by the magistrate to the. next dis-
trid eourt of the county. 

§ 7773. Assault in presence of court. A person who, in the II a:1. c. cr. r.
presence of a eourt or magistrate, assaults or threatens to assault 
another or commit an offense against his person or property or who 
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contends with another with angry �ords, may be ordered by the court 
or magistrate to give security, as provided in section 7769, oi: if ht> 
refuses to do so he may be committed as provided in section 77io. 

§ 7774. Accused must appear at district court. A person
who has entered into an unrl<>rtaking to keep the peace must appear 
on the first day of the next term of the district court of the county. 
If he does not the court may forfeit his undertaking and order it to 
be prosecuted unless his default is exeused. 

§ 7776. Complainant not appearing, accused discharged.
If the complainant does not appear the person complained of may ht> 
discharged, unless good cause to the contrary is shown. 

§ 7776. Procedure when parties appear. If hoth parties
appear the court may hear their proofs and allegations, and may 
either discharge the undertaking or require a new one for a tinw not 
exceeding one year. 

§ 7777. When undertaking broken . An undertaking to
ket>p the peace is broken on the failure of a person complained of to 
appear at the district court as provided in section 777-! or upon his 
being convicted of a breach of the peace. 

§ 7778. Action upon undertaking. Cpon the stnte·s nttonw�­
producing evidence of such cm1vietion to the district court to whfr· h 
th<> undertaking is returned, that court must order the undertnking to  
be prosecuted, and the state's attorney must thereupon commence au  
action upon it in  the name of this statt� .  

� 7779. What alleged in action. In the action the offP11s1• 
statl'd in the record of conviction must be alleged as the breach of 
the undertaking, and such record is conclusive evidenct> thereof. 

§ 7780. Limitation. Security to keep the peace or to ht• , ,f
good behavior cannot be required, except as prescribed in this article-. 

§ 7781. Costs to be taxed. In all cases of sPcurity to keep th , ·
peace under this article, the court in  addition to the orders 111e11tioned 
in said article shall tax the costs against the c-0mplainant or defendant. 
or both, as justice may require, and enter judgment. therefor, whieh 
may be enforced RS judgments for costs in criminal cases. and execu­
tion may issue therefor. 

ARTICLE -!. - POLICE IX CITIES AND YILLAOES. AXD  THEIR ATTEND­
ANCE AT PUBLIC )fEETINGS, 

§ ti . c. f'r .  I'. ij 7782. Organization of police. The organization and regu-
lation of the police in the dties nnd villages of this state a1·e 
governed by special statutes. 

§ �t. c. er. 1·. · § 7783. Force to attend public meetings. The mayor or
other officer ha,·ing the direction of t.he police in a city or Yillagt>. 
must order a force sufficient. to preserve the peacf.' to attend any 
public meeting when he is satisfied that a breach of the peace is 
reasonably apprehended. 

§ t:l, ('. l ' r .  I ' .

AnTil'J.E 5 .  - :·kPPREssroN OF RIOTS. 

� 7784. Officer may command assistance. Wlwn a sheriff 
or ' other public officer authorized to execute procc-ss, finds or has 
fl 'R!-lon to appn•heml that rPsistance will be made to the rxel'Ution of 
t l u• pro<'t •i-s. he may command ns many male inhabitants of his county 
a s  J i , .  may t h ink proper, and any mili tary company or ('Olllpanies in 
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Pufifi,- O.ffe11t1r11. CRIMINAL PROCEDURE. 

the < ·ounty, armed and equipped, to assi!;t him in overcoming the 
resistance, and if necessary, in seizing, arresting and confining the 
n•sisters and their aiders and abettors, to be punished according 
to law.  

§§ 7785-779'3 

� 7786. Officer must report resisters. The officer must ti u. c. er. 1 ·. 
n•rtify to the court from which the process is issued, the namt>s of 
tht• rC'sisters and their aidns and abettors, to the t>nd that they may 
h<> proceeded a�aiw,t for contempt . 

!:I 7786. Person commanded refusing, punished. En,ry ll fa c. c · r. P. 
person con11nandC'd by a public officer t.o assist him in the execution 
of process, as provided in section 77tH. who without lawful cause, 
refnSt>s or neirlects to obey the command, is guilty of a misdemeanor. 

§ 7787. Governor may order additional force. If it � 1,1. c. er. 1·.
apµears to the governor that the power of the county is not sufficient 
to t>nable the sheriff to execute process delivered to him. or to sup-
pn,ss riots and to preserve the peace, he must on the application of 
tlrn sht>ritf or t.hc- judge, order such a force from any other county or 
<·otmties as is necessary, and all persons so ordered or summoned by
th1• govnnor or acting governor, are required t.o attend and ad ; and
any Buch persons who without lawful cause. refmm or neglect to obey
the command, are 1nilty of a misdemeanor.
* 7788. Governor may ask aid of the United States. � 1; .  c. er. 1 · .

Vnder tht- fads and circumstances mentioned in the last section and 
when the civil power of the county is not deemed sufficient, it shall 
ht- the duty of the governor to apµly to the military authorities of the 
United States for a force suffieient to execute the laws and to prevent 
rt->i,;istan<·c thC'rcto, to suppress riots, execute process and preserve t lw 
peace . 

§ 7789. Unlawful assemblage. When any number of pn- � ,,. c. er. I ' .
sons, whethn armed or not, are unlawfully or riotously assembled. 
the sheriff of the county and his deputies, the officials governing tht:> 
dty or town, or the justices of the peac.e and marshals and constables 
and police thereof, or ,my of them, must go among the persons assem-
hled or as near to them as possible, and command them in  the name 
of the state immnliately to disperse. 

§ 7790. Procedure if rioters do not disperse. If the per- § t9. c. er. 1 · .
BODS assembled do not immediately disperse, the magistrates and 
offiens must arrest them or cause them to be arrested, that they may 
he punished ac,eording to law, and for that purpose may command 
the aid of all persons present or within the county. 

§ 7791. Who deemed rioters. If a person so commandtid to § :J,. c. er .  1 · .
aid the magistrates and officers neglects to do so, he is deemed one of 
the rioters, and is punishable accordingly. 

§ 7792. Negligence of officers is a misdemeanor. If a !i :, 1 .  c. er. P .
magistrate or officer having notice of an unlawful or riotous assembly 
mentioned in S(>etion 77H\I, ncgk•cts to proceed to the p�ace of the 
a8Bembly, or as near thereto as he c ·an with safety, and to exercise the 
authority with which he is invested for suppressing the same and 
arr('sting thP offenders, he is guilty of a misdemeanor. 

§ 7793. When officers may disperse assembly. If the § ,.�. c. er . 1 · .
pnsons assl'mblcd and commanded to disperse do not immediately 
dif,perse, any two of tlrn mRgistrateB or officers mentioned in section 
'jj'�t l. may commR1Hl the aid of a Fm fficient number of persons, and 
may proceed in such manner as in thejr judgment is necessary to dis-
1wrse the assemhly and arrH8t the offenders . 
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� 779'-7798 CRIMINAL PHOCED\JRE. Remo1•al of 

ll :.1. <'. er. 1·. § 7794. Endeavors before endangering life. Every 
endeavor must be use<l, both by the magistrates and civil officers and 
by the officer commanding the troops, whieh ean be made consist­
ently with the preservation of life, to induce or force the rioters to 
disperse before an attack is made upon them by which their lives 
may be endangered. 

!I r..i. c. er. 1·. § 7796. Penalty for resisting. A person who after the pub-
lieation of a proclamation by the governor or acting governor, or who 
after lawful notice as aforesaid to disperse and retire, resists or aids 
in resisting the execution of procc•ss in a county declared to be in a 
state of riot or insurrection, or who aids or attempts the rescue or 
escape of another from lawful custody or confiuement, or who resists 
or aids in resisting a force ordered out by the governor or any civil 
officer as aforesaid, to quell or suppress an insurrection or riot, is 
guilty of a felony, and is punishable by imprisonment in the peniten­
tiary for not less than two years. 

C H A P T E R  4 .

PROCEEDI�G� FOR TH E RE)IO\"AL OF PCBLIC 

OFFICER::;. 

AHTICLE 1 .  - REMOYAL Bl" ht PE..\CHMEXT. 

§ 7796. Impeachments. What officers liable to and for
what. The gowrnor and otlwr stttk and juclicial officNS of the 
state, exeept county judges. justices of t lw peaee and police magis­
trates, shall be liable to and may lw impeaehed for habitual drunken­
nees, erimes, 1·01Tupt conduct or malfeasanet• or misdemeanor in office. 
The articles of impeaehment may eontain charges and specifications, 
or P-ither, predieakd upon or on account of any crime, eorrupt oon­
tluct, malfeasanct> or misdemea11or in office committed by the accused 
during any predous term of the snme office. 

§ 7797. Commencement. Trial. Presiding officer. The
:-oil• power of impeachment is wsh•d in tht, house of representatives 
nud a co111·urr<'nee of a majority of all the nwm bers is 1 1t•cessary to 
the cxncise thl'reof . All impl'nehm('nts shall he tried by the senate 
i,itting for that pnrposl'. and the senators shttll be upon oath or 
affirmation, to do justii:e accordiuir to law and the evidenc�. \Yhen 
the governor or lieuh•nant gornmor is on trial, the chief justice of the 
supreme court shall pr<'side. or in case he is disqualified or unable 
to preside, then some otlwr judgt• of snid court to be selected by the 
:-enate. No person shall be com·ictl'd without the concurrence of 
two-thirds of the SC'nators elected. 

§ 7798. How originated. Prosecution. Articles. Every
i mpeachment must be originatC'd by resolution adopted by the house 
of reprcsentatiws, and the pro&'eution therC'of eonducted by at least 
li ve managers Ht>led<'d therefor by the houSl'. Said managers, or a 
t ·ommittec of the housC', must prt>pare thC' art idl's of impeachment in 
accordance with the resolution of the houst• and submit them to the 
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house for apprornl, and wlwu approved the numag(•rs mnst j)resC'nt 
t lw same at tht, bar of the senate and immediately deliver them to 
the presiding officer thereof. The house may authorize the managers 
to employ counsel to assist· them in the preparation and prosecution 
of the artieles of impeachment. 

§ 7799. Form of articles and specifications. The articles
of impeachment shall be divided into separate charges and specifi­
cations thereunder. The charges shall be numbered cqnsecutively by 
themselves and each shall set forth in a general way the facts claimed 
to constitute one of the offenses named in section 7796 of this code. 
'fhC' specifications under each charge shall immediately follow it and 
he consecmtively numbered, and each shall set forth the facts claimed 
to constitute an offense of the kind named in the charge under which 
it is placed. Thne may be as many charges and as many specifi­
cations under each as the circumstances may require. No objection 
shall be made on account of the form of the articles of impeachment, 
and the same shall be deemed sufficient in substance if their allega­
tions enable the ac.cused to understand the nature of the aceusations 
against h im, and to make his defense. 

- §  7800. Day for hearing. Notice to accused. The senate
must whent>ver articles of impeachment are presented to it by or on 
l"lt'half of the house of representatives, assign a day for the hearing of 
the' impl•achment and inform such house thereof. The day so 
assigned shall not be earlier in the session than that at which the 
com pletion of the business of the h•gislative assembly may he effected. 
But all steps and preparations necessary may be taken and made from 
time to t ime during the session to enable the trial to begin immedi­
ately upon the completion of the business of the legislath·e assembly. 
'rhe president of the senate or other person presiding therein, must 
C'ause a copy of the articles of impeachml'nt with a notice to answer 
the same, at the time and place appointed, to be served upon the 
accused not less than twenty days before the day set for the trial. 

§ 7801. Service of notice. The servi<le must be made upon
the accused personally, or if ht> cannot upon diligent inquiry be 
found within the state, the senate upon proof of that fact may order 
the notice to be served by puhlicRtion or otherwise in such manner 
as it may deem proper : and the not ic•e as published must require the 
accused to appear at the speciti(•d t ime and pli=we to answer the artfoles 
of im1wacl1 1nl'nt. \Yhen the notiec· to the ncC'used is sen·ed by pub­
lication or of herwise than personally within the state, the artieles of 
impeat · hnwHt may be served upon the aecused by mail or otherwise 
as the senate may deem proper. 

§ 7802. Procedure after notice. If the accused does not
appear the senate upon proof of service of the notit-e and articles of 
impeachment in any manner provided in the last two sections, as the 
circumstances may require, may, of its own motion or for cause 
shown, assign another day for the hearing of the accused, or may pro­
ceed in the absence of the accused to trial and judgment. 

§ 7803. Impeachment suspends officer. No officer shall
exercise the duties of his office after he shall have been impeached 
and before his acquittal. Whenever upon the impeachment of an 
officer there is no one authorized by law to perform the duties of the 
office, and the senate shall by resolution declare that the public 
service may suffer by reason thereof, the governor shall designate 
some suitable person to perform the duties of the office until the end 
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of the "trial upon the articles of impeachment, and the person so des­
ignated shall receive the same salary, fees and emoluments as such 
officer during his incumbency. If the accused is a<'quitted, he shall 
thereby, be immediately restored to the office, but if lw is eonvictt:<d. 
the office shall be deemed vacant· and he immediately filled as pro­
vided by law. 

§ 7804. Organization of court. Powers. It shall be the
duty of the senate and each member thereof. unless excuS('d for Cat!St>, 
to meet at the senate chamber on the day assigned to hear tlw

impea<'hment and organize as a court for the trial of the same. arnl 
such organization shall be held and deemed to be perfectt.>d when tht> 
presiding officer of the senate and all mem hers thereof, not t>xcused . 
shall have taken the oath or affirmation prescrihed. No mPmber shall 
sit. in the trial, or give his vote upon such trial. until he shall han• 
taken such oath or affirmation. The oath or affirmation, shall be 
administered by t.he secretary of th1:> senate to the presiding offict>r 
thereof, and by the presiding offi<'er, to each of t.he members of t lw 
senate. The senate sitting us a eourt upon the trial of an impettd1-
ment shall have the same power to compel the attendance of its nwm ­
bers as when engaged in the ordinary business of legislation. 

§ 7806. Counsel for accused. If the accust>d appears and is
unable to procure the assistance of counsd, it is the duty of the pre;;i ­
dent of  the senate, or  other person presiding, to  appoint some suit­
able person to assist him in bis defense. If he is served hy publica­
tion and fails to appear, it is the duty of the president of the senate. 
ur other person presiding, to appoint some person as counsol to 
appear in his behalf and make defense for him. 

§ 7806. How accused may answer. When the defendant
appears he may in writing object to thC' sufficiency of the artides uf 
impeachment, or he may answer the same hy an oral plea of not guilty .  
:-inch plea must be entNed upon the journal. and puts in issue fiery 
material allegation of the articles of impeachnwnt awl thf' specifica ­
t ions thereunder ; or the accused may answer thC' articles in writi1 1g .  

§ 7807. Objections to the articles. Procedure. If tlw
aecused makes ohjections to the sufficiency of the articles of impeach­
ment and such ohjections are sustained by a majority of the nwmht.>rs 
uf the senate, the deeision shall he entered on tlw journal and nu fur­
ther proceedings be had upon the articles, but if such objections a1v 
not sustained by a majority of the members uf the senate, the accUSl'd 
must he ordered forthwith to answer the artides. 

§ 7808. Objections overruled. Further proceedings. l f
the accused upon the overruling of his ohj«c>ctions as prodded in tlH• 
last section. then pleads guilty to any or all of the charges or specificA­
tions. the senate must render judgment of convidion against him. bnt 
if he pleads not guilty or refuses to plead. the S(•nate must Ht sucl 1 
t ime as it may appoint proct'ed to try the impeachment. 

� 7809. Duty of secretary of senate. It shall be the duty of 
thC' seC'retary of the S(•nat<> in all eases of im1wachment to keep a ful l  
nml correct n•cord of all pro<·et•diugs and Mid rP<'ord shall be lwl<l and 
become a public !"('Cord. The secretary of thP senafr shall also hRYl� 
power to a<lministPr nll requisik oaths and nffirmatiuns. 

� 7810. Subordinate officers of the court. Tlw senate si t ­
t ing us a eourt uf inqwaehment shall ha\"e power. fr. >111 tinw t o  time. 
to 11ppoint sud1 sulxmlinntP offieprs. c ·lerks and rl'purters ns may bl· 
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nec-essary fur the convenient transaction and dispatc-h of business. and 
may at any time remove such officers or any of them. 

§ 7811. Process for witnesses. The managers selected by the
house of reµresentatives and the person impeached and his counsel, 
shall. sen-rally, be entitled to process for compelling the attendance 
of persons and witnesses, or the production of papers or reeords 
required for the trial of the impeachment. 

§ 7812. Senate may make rules. Subpcenas. The senatt'
sit t il1g as a eourt of impeaehment shall have full power and authority 
to establish such rules and regulations for the trial of the accused as 
may be n{•cessary. and shall have power to adjourn from time to time 
nnd <lissoln• when ih; work is concludC'd, and to compel obedience to 
its proc-t>ss and orders. Its process including snbpamas shall run 
into t'Very part of the statt� and may be served by the same officers as 
other proC't>Ss, or by any person authorized by the presiding officer of 
the ( ·ourt to snw the same. and shall have the same force and effect 
RS snbpu•rms from district c-ourts in c-rimiual adions. 

§ 7813. Privileges of court. Imprisonment. The senate,
while sitting as a eourt of impeachment shall have all the powers and 
privilegC's conferred upon it by the constitution as a house of the 
legislativl' assembly or the laws passed in pursuance thereto, provided 
imprisonrneut shall not extend beyond the dissolution of the court of 
impeac-h ment. 

� 7814. Vote on charge. Conviction . The vote upon the 
<· hargei,; arnl specitfratious shall be taken by yeas and nays, bL•ginning
with tht> first specification under the first charge and continuing
unt i l  all t ht> speC'ifieations under the first charge have been disposed
of. A vuft, shall he taken in the same way upon each specification
1md all s1weiticatiuns and other charges in the articles of impeachment
until they are all disµoS{'d of. If two-thirds of the members elected
c-oncur in  f1m ,r of a conviction upon any of the charges or speeifica­
t iorn; the a('<'nsed must be convicted. otherwise he shall be acquitte<l.

� 7816. Upon conviction, judgment entered by resolu­
tion. If t lH' accused is convicted the senate must, at such time as it 
may appoint. pronounce judgment in the form of a resolution 
entered upon the journal of the senate. 

§ 7816. Adoption of resolution. On the adoption of the
ref;olution by a majority of the members present who voted on 
the question of acquittal _or conviction, it becomes the judgment of 
thP senak. 

� 7817 . Extent of judgment of conviction. The judgment 
may be t hat the defendant be remove<l from office, or that he be re­
moved from offic-e and dis<1ualitied to hold any office of trust or profit 
in the statl• .  

� 7818. Effect of such judgment. If a judgment of convic­
tion is giwn, the deft•n<lant shall be disqualified from exercising any 
of the funC'tions of the office. and from receiving the salary, fees or 
em oluments thereof, and the otliee shall be filled for the remainder 
of t he term ns upon a vacaney.  

§ 7819. Lieutenant governor impeached. If the lieuten­
ant governor is impeached, notice of the impeachment must be im­
me diately given to the senate by the house of represen,tatives, that 
an other prt•sident may be chosen. 

§ 7820. Impeachment does not bar prosecution. If the
utf ense for which the defendant is impeached or eom;cted is also the 
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subject of an information or indictment, the information or indict­
ment is not barred thereby. 

§ 7821. Compensation. Members. Counsel. Payment.
The presiding officer, except the chief justice when presiding. and 
members of the senate while sitting as a court of impeachment, and 
of the house of representatives, shall each receive their regular J>t>r 
diem and mileage while attending the court of irupeaehment, aml the 
com}X'nsation of the secretary of the senate, sergeant-at-arms and all  
subordinate officers, clerks and reportt>rs of the court and l'onn;.;e} 
employed to assist the managers, shall be such amount as shall be 
determined upon by a vote of the members of such eourt. The statt, 
auditor upon presentation of a certific.ate or certificates signed by 
the presiding officer and secretary of the senatt>, shall draw his war­
rants upon the state treasurer to pay thP expense of the senate. a11<l 
the compensation of the officers, derks and reporters and cotm"'· l 
under the provisions of this article. 

§ 7822. Compensation. Officers. Witnesses. Payment.
The same fees shall be allowed to witnesses, officers and other pe1-:-,m;.; 
serving process or orders as are allowed for like services in erimiual 
adions, but no fees can be demanded in advance. Such fees shall 
be certified and paid as provided in the preceding section for tht> pay­
ment of the senate, officers. clerks. reporters and counsel, but sub.ie. - t  
to the right of the senate to disallow all fees and chargPs whkh it 
shall deem unreasonable or unnecessary . 

ARTICLE 2 . - RKMOYAL BI ,JUDICIAL PROCEEDINHS. 

§ 7828. Additional proceedings. Removal from office.
In addition to the proceedings mentioned in chapter :!4 of the eode of 
civil procedure and article 2, chapter H of the political code, and apart 
and distinet from any other criminal action or proceedings, tht.> fol­
lowing provisions nre adopkd to obtain n judgnwut of removal from 
office. 

§ 7824. Accusation. Causes for removal. An acensn t i"n
in writing ngninst any district .  county. township, city or munieipnl 
officer, or statP officer not liable to impeachment, except rt>pres1 • 1 1h1 -
tive in  congress and members of  the h>gislatin, assembly. for mi:-; · ,m­
duct, malfeasanc(', crime or misdemeanor in office, or for hnh: t nal 
drunkenness or gross incompetency , may be presented hy the grand 
jury to the district court of the county in or for which the 1 1 H i • • 1 •r 
accused is elected or appointP<l : prodded, that when such proc(•t>d i 1 n:;.; 
are agninst 1t st.at<' officer not liable to impeachment. thP acen�t i ,  , 1 1
mny ht• presented by the grand jury of the county or judieial suhd i d­
sion in which such offi<"er rl'sides or in which he has his placP of ottic,• 
for tlw transnction of his official busim,ss. 

� 7826. Form of accusation. Tho aceusntion must st11tt> t ht· 
ofl't>nse charged in ordinary and concise languagl' , without rt' )lt' titi , , 1 1 . 
and in such manner as to enable a person of common unclt'rstandiu� 
to know whnt is intt>rnh•d. 

§ 7826. Duty of judge. State's attorney. AftPr re,·t,idu!{
the aceusntion thP juclg(• to whom it is deli vered must forthwith ca nst• 
it to lw transmitted to the state 's attornPy of the count\' or snl:xl i \· i­
sion. exr'ept when he is the officer aecus1•(l . who must t:nnsl:' a (·op�· 
t hen•of to be snved upon tlw clt>fendant. and reqnirl' by writtl:'n notiet> 
uf nut k·ss than fiw days that he app,•nr tx,fan• the district court o f  
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t ht' c-ounty or subdivision, and answer the accusation at a specifie1l 
time. The original accusation must then be filed with the clerk of 
the eourt. 

§ 7827. Defendant must appear. The defendant must
appear at the time appointed in the- notice and answer the accusation. 
unle-ss for sufficient cause, the court assigns another day for that pur­
pose. If he does not appear, the court may proce-ed to hear and 
determine the accusation in his absence. 

§ 7828. Defendant's answer. The defendant may answer the
accusation either by objecting to the sufficiency thereof or of any 
article therein, or by denying the truth of the same. 

§ 7829 . Objections for insufficiency. If he objects to the
legal sufficiency of tho accusation, the objection must be in writing 
but need not be in any speciifici form, it being sufficient if it  presents 
intelligibly the ground of the objection. 

§ 7830. Denial may be oral. If he denies the truth of the
accusation, the denial may be oral and without oath and must be 
entered upon the minutes. 

§ 783 1 .  Objections overruled. Answer. If an objection
to the sufficiency of the accusation is not sustained, the defendant 
must answer the accusation forthwith . 

ij 7832 . Conviction on plea or trial. If the defendant pleads 
gmlty the court must render judgment of conviction against him. I f  
h e  denies the matters charged or refuses to answer the accusation, the 
court must immediately or at such time as it may appoint proceed to 
try the accusation. 

§ 7833. Trial by jury. The trial must be by a jury and con­
ducted in all respects in the same manner as the trial of an informa­
tion or indi<-tment for a misdt>meanor. 

§ 7834. Judgme1;1t on conviction. Upon a conviction the
court must pronounce Judgment that the dt>fendant bP removed from 
office . But to warrant a rPmoval tlw judgmf>nt must be cntt•red upon 
the minu tPs, assigning t lwrt> in t lw c-auses of removal. 

§ 7836. Process tor witnesses. The statc- 's attorney or other
person appointed to proseeute, and the defendant are rt>spectively 
l.'ntitle,d to such procc-ss as ma{ be necessary to enforce the attendance
of witnesses, as upon a trial o an information or indi<'tmunt. 

§ 7836. Appeal from judgment of removal. l<--,rom a judg­
ment of removal an appeal may be taken to the supreme court in tl_ie 
same manner as from a judgment in a dvil action : but until sueh 
judgment. is reversed the dofornlant. is suspended from his office, and 
pending the appoal the officp m nst be filled as in case of vacancy . 

§ 7837. Proceedings to remove state's attorney. The
same proceedings may be had on likt> grounds for the- removal of a 
state's attonwy, except that the aceusation must be dPlivered by the 
judge to the clerk, and by him to s1wh person as may be appoin ted 
by the judge to aC1t as prO!wcuting · officpr in the matter, who is 
authorized and requi red to conduct the proc-.f>edings. 

§ 7838. Other accusation and proceedings thereon. When
an accusation in writing and verified by the oath of any person is 
presented to the district court, alleging that an officer within the 
jurisdiction of tht' court has heen guilty of charging and collecting 
i llegal fees for services rt>nclpred or to be rendered in his office, or has 
n•fused or neglected to perform tho offic-ial duties pertaining to his 
office, or has rendered hims1•lf  inc-ompt>tent to perform his said duties 
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by reason of habitual drunkenness or other cause, the judge of the 
cuurt to whom it is delivered must forthwith cause it to be trans­
mitted to the state's attorney of the county, or in case it is against 
the state's attorney of the county, the accusation must be delivered 
by the judge to the clerk of the court and by him to such person as 
may be appointed by the jud�e to act !ls prosecuting officer in the 
matter, and the state's attorney of the county or person appointed to 
prosecute, must cause a copy of said accusation to be served upon the 
accused and, by written notice, require him to appear before the court 
at a time specified, not more than twenty days nor less than five days 
from the time the accusation was presented, and answer said accu�a­
t ion. On the day named in said notice, or on some subsequent day 
not more than thirty days from that on which the accusation was pre­
sented, to be fixed by the judge, the court must proceed to hear the 
accusation and evidence offered in support of the same and the> 
answer, if any is made, and the evidence offered by the party accust·d. 
The court may try and determine the issues unless the accused requires 
that they be submitted to a jury. If a jury is required the court 
must forthwith in a summary manner cause a jury to be impanekd 
and the matter submitted to them. Challenges shall be allowed and 
the trial conducted in the same manner as a trial by jury in a ciYil 
action. If the charge is tried by the court i t  shall proceed as a ch-il 
act ion tried by the court. The decision of the court or the verdict uf 
the jury shall be " guilty,' '  or " not guilty ." Costs shall be awanled 
as in a civil action. If the accused is found guilty either by the 
decision of the court or by the verdict of the jury, the court shall 
render judgment that the aceused be removed from his office, and for 
t li e  costs of the action. A statement of the case may be settled and 
an appeal taken as provided by law in a civil action. The eourt may, in 
its diseretion, if the ac<'used is found guilty, award treble costs against 
him. If the con-rt finds that the acl'usation was made without proh­
ahle oause, it must tax the costs of the prosecution and trial against 
the eomplainant. 

C H A P T E R  5 .

BAHTARDY PROCEEDINGS. 

§ 7839.  Complaint for bastardy. Form. Any unmarriell
woman who is delivered of a bastard child, or is pregnant with a child, 
wh ich. if hum alive, may be a bastard, may make a <'omplaint in 
writing under oath before a justice of the peace or police rnagistratt· 
a1.rnim;t the per.;un who is the fatht'r of such ehikl. Such prol'eed­
ings must be entitled in the name of the state as plaintiff and a�aiust 
t ll l, ac(·Us('d as clefendaut. The complaint shall be in substantially 
t he following form : 
Hate of Xorth Dakuta, l 
( 'uunty of . . . . . . . . . . . . f 88· 

Before . . . . . . . . . . . . . . . . . .  ,J. P. 
( or Poliet> Magistrate . )  

The Stall- of Xorth Dakota. Plaintiff, 
ag-aiust 

. . . . . . . . . . . . . . . . . . . . . . , Defeudaut. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  lwiug first duly swam 011 oath 

says : That sh,· is an unmaITied wuman aud wtts 011 the . . . . . . day of 
13:',1 
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. . . . . . . . . .  18 . . . delivered of a bastard child ( or is pregnant with a 
child which,  if born alive, may be a hastard ) ,  begotten by the defend-
ant . . . . . . . . . . . . . . . . . . . . . . . .  on or about the . . . . . . . .  day of . . . . . . .  . 
lt, . . . at . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

\Ylwrefore she asks that a warrant may be issued for the arrest of 
the defendaut .  . . . . . . . . . . . . . . . . . . . . . . . . . . . .  that he may answer to 
such charge. 

Hubscribed and sworn to, ek. 
§ 7840. Warrant issued. Form. Service. Gpon the fil­

ing uf the complaint the magistrate shall issue a warrant which, 
exclusive of the venue and title , shall be in substantially the follow­
ing form : 
The state of North Dakota to any sheriff, constable, marshal or 

policeman in the county of . . . . . . . . . . . . . . . . . . . . . . . . . . . .  : 
Complaint on oath having been madti to me by . . . . • . . . . . . . . . . . . .

that she is an unmarried woman and has been delivered of a bastard 
child ( or is pregnant with a child which, if born alive, may be a 
bastard), 1mcl accusing the defendant . . . . . . . . . . . . . . . . . . .  with bein .l{ 
the father of such chi ld. 

You are therefore commamled forthwith to arrl.'st the above named 
. . . . . . . . . . . . . . . . . . . . . . . .  and, un less he gives an undertaking in the 
8U rn of . . . . . . . . . . . . . . . . . . . . . . . . . . . .  dollars, to be approved by the 
dt·rk of the district court of the county where arrested, to bring him 
bl:-fore me at . . . . . . . . . . . . . . . . . . or in case of my absence or inability 
to net before the neare.st or most accessible magistrate authorized to 
Rd in this county . 

Dated at . . . . . . . . . . . .  this . . . . . . . .  day of . . . . . . . . . . . . . .  1�  . . .  . 

,Justice of the Peace ( or Police Magistrate ) .  
Tlw officer to whom such warrant is delivered may execute the same 

in any part of this state by arresting the defendant and taking him 
before a magistrate as in such warrant directed. The undertaking 
rt•quired by- the warrant shall be conditioned for the defendant\; 
appenranel' as prescriht>d in section 7842. 

� 784 1 .  How defendant released If the defendant shall at 
11ny time after his arrest pay or secure to be paid to the complainant 
such sum of m01wy as she may agree in writing to receive in full 
satisfaction and as shall be approved by the board of county com­
missiont'rs of the county in which she resides and shall execute and 
give an undertaking with sufficient sureties to be approved by such 
h,Jard to the county in which she resides. conditioned to secure and 
indemnify such eounty from all charges for the maintenance of such 
chi ld and shall also pay all expenses incurred by such county fur the 
1-npport of the mother during her lying in or of the ehild and the 
eu;,ts of proseeution, he shall he discharged. 

§ 7842. Undertaking. Amount. Commitment. Upon t h e
arrest o f  tlw defendant., unless he  complies with the provisions o f  the 
last section or gives an undertaking as provided in sect ion 7840. the 
nm�istratt• lwfore whom the defendant is taken shall require him to 
exeente and gin• an undertaking in a sum not less than five hundred 
and not exceeding one thousand dollars, with sufficient sureties, pay-
11hl11 tu the state of North Dakota and conditioned that he will appear 
at t lw next 11.'rm of the district court of such county all(l from term to 
frrm u1 1 t i l  lht• tin al disposition of the proceeding to answer the com-
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plaint and abide the judgment and orders of the court therein ; if the 
defendant fails to execute and give such undertaking the magistrate 
shall make an order committing him es in criminal actions. 

§ 7843. How warrant returned. Undertaking. The war­
rant when executed together with any undertaking given by the de­
ft•ndant shall be returned by the officer making the arrest to the 
magistrate who issued the warrant, or his successor in office and the 
magistrate shall transmit any undertaking given by the defendant to­
gether with a transcript of his proceedings and all other paper:, in 
the case, without delay, to the clerk of the district eourt of tht> 
proper county. 

§ 7844. Undertaking after commitment. Any person im­
prisoned for failure to give such undertaking may be discharged by 
giving the same with sufficient sureties at any time after his commit ­
ment ; such undertaking may be taken and approved by the magi,,­
trate before whom such proceeding was had or by the j udge of t he 
district court before whom the same is pending. 

§ 7846. Proceedings for trial. The trial of such prO<'eediu�
shall, except as herein otherwise provided, be governed by the law 
regulating civil actions. The clerk shall place such proceeding upon 
the calendar for trial at the first term of the district court after t ht-­
papers therein are received by him. �o notice of trial and note of 
issue need be served or filed. 

� 7846. Answer. Trial. By court. By j ury. If f l i t• 
derendant answers, denying the charge, the issue shall be tried by tb· 
court, unless a jury is demanded by either party, in which case th\• 
issue shall be tried by a jury. 

§ 7847. Defendant adjudged father. Judgment. If t lw
court or  jury finds that tlw dcfe11<lant is the father of  such ehild .  or 
if the clf,fendant fai ls to answer the charge, he shall be 11.djudgC'cl t h \• 
father of such child and the court shall render such judgment as urn�· 
!:'e(•m neepi;;,-ary to r,;pcure .  with the 11.ssistance of the mother, thl' maiu ­
tcnanee and education of  sueh ehild, until such time as  the child i;;  
li kely to be able to support itst>lf, which judgment shall be dockefrd 
hy the derk as judgments in civil 11.ctions. Such judgment shall 
direct th(> person to whom and the times at which any parts of tl1 t'  
same shall be paid and shall also require the def(•nda11t to &'cure tht> 
pny!nent there(Jf by an undertaking t>xeeuted by him with suffidt>11t 
sureties and in default t lwrt>of tlw defc>ndnnt shall be committed to 
jail until dis('harg\'d according to law. The eourt may at. any ti !l l \' 
upon the motion of Pithn party,  upon ten clays' notice to tlw uthrr party. 
n1cate or modi fy sn( 'h judgnH,nt as jm,tice may n·quire .  

§ 7848. Imprisoned ninety days. Discharge . Any per;;.m
whu shall havfl b(•e11 so im prisoned ninety days may apply for his di"­
ehargt, from imprisonment in the manner provided in the ctide of 
ch·i l  ·proc\'dur<• for t lw dis<·harge from imprisonml'nt of persons nm­
tim•d in jail upon executions against the pnson . 

� 7849. Execution may issue. Exemptions. Executiun;, 
may issue on suc·h judgmn1t whenever any amount is due 011 th t' 
Mill<> and shall be executed aR an c>xecution on R judgment in R ch-i i  
act ion. and n o  property, ex<-ept absolute exemptions. shall be exempt 
from such ext>cution . 

� 7860. Woman failing to prosecute. County commis­
sioners. If nny woman mentioned in section 7t<3H fails to prosl'ctth-i 
t he  fat lwr of hn child A.THI such c·hild is li kt>ly to bt>come a public 
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<'harge, any member of the board of county commissioners of the 
cotmty where she rC'sides may apply to a justice of the peace or police 
magistrate of su('h county. who shall thereupon examine her under 
oath as to who is the father of su<'h <'hild, the time when and place 
where sueh child was begotten and as to such other c,ircumstanc,es as 
are deemed neeessary; the magistrate shall thereupon issue a warrant 
for the arrest of the person eharged with being the father of the 
ehild and the same proeC'edings shall he had thereon and with like 
effect as in c11ses of C'omplaint made by the woman. 

§ 7861. Prosecution limited. No proceedings under this
f'hapter shall be instituted unless commenced within one year after 
the birth of such child, but no tinw during which the defendant is 
not an inhabitant of or usually rn,iding within this state is a part of 
the time limited for the commenccnwnf of such pro1·eeding. 

§ 7862. Other provisions applicable. Tlw provisions of
articles ti and� of chaptC'r 10 of the code of civil proct•dure relati11g 
to exceptions and new trials, and the provisions of chapter 14 of sud1 
codt> relating to appeals are applicable to 'proceedings under this 
chapter. 

§ 7863. State's attorneys must prosecute. The several
state's attorneys within their respt>dive counties shall prosecute all 
proc.eedings under this chapter. 

§ 7864. Action on undertaking. If the defendant fails to
appear in accordance with the terms of the undertaking provided fur 
in section 7842 the state's attorney of the county shall commence an 
action thereon in the name of the state for the recovery of tlw full 
amount specified in snch undertaking, which amount is declared to he 
liquidated damages. The judgment in such action shall dired the 
payment of such money as provided in section 7847, so far as the 
same is applicablt, and the court may also direct the clerk to issue a 
bench warrant for the arrest of the defendant and the provisions of 
SPctions HOfifi and 80fi'j of this C()(ll•, so far as the same are applicabh,, 
shall govern the proceedings undn such warrant. 

§ 7866. Proceedings on undertaking. If at any time after
having given tho undertaking provided for in section 7847, the 
defen<lant. shall be in default in the payment of any sum provided for 
in the judgment, the court may upon motion of the state's attorney, 
upon kn days' notice to the defendant and his sureties enter np 
judgment on sueh undertaking and award �xecution for the amount 
of money due upon sueh judgment at the time sueh motion is heard. 

§ 7866. Deposit instead of undertaking. The defendant
instead of giving any undertaking required under the provisions of 
this chapter may deposit with the elerk of the district court of the 
,·otmty in which such proeeedi11g is commenced, a sum of money equal 
to the amount for whieh such undertaking is required to be given. 
Sneh deposit shall hL· hdd to answer the event of such proceeding to 
the same extent and upon the same conditions as the undertaking in 
lieu of which sueh deposit is m11cle. 
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CHAPTER 6. 

PROCEEDINGS IN CRIMINAL ACTIONS PROSECFTED 

BY INFORMATION OR INDICTMENT, TO THE 

COMl\IITMEXT IXCLUSIYE. 

ARTICLE 1.- LOCAL Jt:RISDICTION OF l'CBLIC OFFENSES. 

§ 781'.>7. Who punishable in this state. Every person is
liable to punishment by the laws of this state, for a ci:ime or public 
offense committed by him therein, or as otherwise prescribed by tht:' 
µenal code, except when it is by law eognizable exclusively in the 
courts of the lTnited States. 

§ 781'.>8. Commenced without, consummated within.
,vi'ien the commission of a public offense commenced without this 
state is consummated within its boundaries, the defendant is liable to 
punishment therefor in this state, though he was out of the state at 
the time of the commission of the offense charged, if he consummated 
it in this state through the intervention of an innocent or guilty 
agent, or by any other means proceeding directly from himself; and 
in such case, the jurisdiction is in the county or judicial subdh·ision 
in whieh the offense is consummated. 

§ 781'.>9. Duel without, death within state. When an
inhabitant or ·resident of this state, by previous appointment or 
engagement fights a duel, or is concerned as a second or surgeon 
therein, out of the jurisdiction of this state, and in the duel a wound 
is inflicted upon a µerson, whereof h<' dies in this state, the jurisdic. 
tion of the offense is in the county or judicial subdivision where the 
cleat h happens. 

§ 7860. Inhabitant leaving to evade law. When an inhab­
itant or resident of this state leav1>s the same for the purpose of evad­
ing the oµeration of the provisions of the statutes relating to dueling. 
and challenges to fight, with the intent or for the purpose of doing 
nny of the acts prohibited therein, the jurisdiction is in the county or 
judicial subdivision of which the offender was an inhabitant or resi­
cl1>nt when the offense was committed. 

§ 7861. Part committed in different counties. When a
crinw or public offense is committed in part in one county or judicial 
sulxlivision and in part in another, or the acts or effeds thereof, con­
stituting or rc>quisite to the consummation of the offense occur in two 
or more counties or judicial subdivisions, the jurisdiction is in either 
or any of said counties or judicial subdivisions. 

� 7862. Committed near boundary. When a public offen:w 
is co1111niUPd on the boundary of two or more counties or judicial sub­
divisions, or within five hundred yards tlwreof, the juriS<liction is in 
either county or judicial subdivision. 

� 7863. On board vessel. When an offense is committed in 
this state on board a vessel navigating a river, lake or canal, or lying 
tlwn•in in the pros<'cution of IH'r voyage, the .iuris<liction is in any 
county or judicial subdivision throul-(h which tht• ,·1•ssel is navigated 
in tlw conrsl' of hn voynw•. or i11 the county or j111lieial subdh-isio11 
wlwrt• tht· n,yagt> tt•rminain;. 

1388 



Crimi11al A ct ions. CRIMINAL PROCEDURE. §§ 7864-7869 

§ 7864. Certain enumerated cases. The jurisdiction of a § .�. I ' . er. P.
criminal action : am· < 1 .  

1 . For forcibly and without lawful authority seizing and confining
another, or inveigling or kidnaping him, with intent, against his will .  
to cause him secretly or forcibly to be confined or imprisoned in this 
state, or to be sent out of this state or from one county to anothPr :  
or, 

2. For mali<'iously, forcibly or fraudulently taking or entid11g
away a child under the age of twelve years, with intent to detain and 
conceal such <'hild from its parents, guardian or other person having 
lawful charge of the child : or. 

3. For inveigling, enticing or taking away any unmarried female
of previous chaste charad.er, under the age of twenty years. for the 
purpose of prostitution, or for aiding or assisting in such abduction. 
for such purpose : or, 

J. For faking away any female under the ago of eighteen years.
from her fathn, mother. guardian or other person having the legal 
charge of her person, without hiB consent, either for the purpose of 
concubinage or prostitution : 

Is in any <'-Otmty or judicial subdivision in which the offense is 
committed, or into or out of which the person upon whom the offense 
waR committed, may, in the commission of the offense, have been 
brought or in which an act was <lone by the accused in instigating. 
procuring, promoting, aiding or assisting or in being an accessory to 
the eommission of the otfenst> or in abetting the parties concerned 
therein. 

§ 7866. Proceedings in certain cases. When property taken
in one county or judicial subdivision, by burglary, robbery, larceny 
or embezzlement, has been brought into another, the jurisdiction of 
the offense is in either. But if before the conviction of the defendant 
in the latter, he is indicted in the former county or judicial sub-
division, the sheriff of the latter must, upon demand, deliver him to 
the sheriff of the county or judicial subdivision where the indictment 
was found, upon being served with a certified copy of the indictment 
and a receipt indorsed thereon, of the delivery of the body of the 
defendant, and is, on filing the copy of the indictment and the 
receipt, exonerated from all liability in respect to the custody of the 
defendant. The sheriff having the custody of the accused shall not 
surrender him except upon an indictment by a grand jury . 

§ 7866. Treason. Over� act without state. The jurisdic­
tion of a criminal action for treason, when the overt act is committt•d 
out of this state, is in any county or judicial subdivision of the state. 

§ 7867. Jurisdiction of accessory. In the case of an acces­
sory in the commission of a publ ic offense, the jurisdiction is in tlw 
county or judicial subdivision where the offense of the accessory was 
committed, notwithstanding the principal offense was committed in 
another county or judicial subdivision. 

§ 7868. Conviction or acquittal in another state. When
an act charged as a public offense is within the jurisdiction of another 
state, country or territory as well as in this state, a conviction or 
acquittal thereof in the former is a bar to a prosecution or indidnwnt 
thnefor in this state. 

§ 7869. Conviction or acquittal in another county. When
an offense is in the jurisdiction of two or more counties, a conviction 
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or ac<1uittal thereof in one county is a bar to a prosecution or in<lil't­
ment thereof in another. 

§ 7870. Escaping from penitentiary. The jurisdiction of a
criminal action for escaping from or breaking the penitentiary, with 
intent to escape therefrom, or for attempting by force or violence or 
in any other manner to escape from sai<l prison, is in the county 
where the same is located. 

§ 7871. Escaping fl:om jail. The jurisdiction of a criminal
action for breaking or escaping from the jail of any county is in the 
county where said jail is located. 

§ 7872. Bringing stolen property into state. The juris­
diction of a criminal action for stealing in any state, country or terri­
tory, the property of another, or receiving it, knowing it to have been 
stolen, and bringing the same into this state, is in any county or 
judicial subdivision into which such stolen property has been brought. 

§ 7873. Murder or manslaughter. The jurisdiction of a
criminal action fur mur<ler or manslaughter, when the injury which 
caused the death was inflicted in one eounty or judicial subdivision 
and the party injured dies in another or out of the state , is in the 
county or judicial subdivision where the injury was inflicted. 

§ 7874. Against a principal not present. The jurisdietion
of a criminal action against a principal in tlw commission of a public 
otfense, when such principal is not present at the commission thereof. 
is in the same county or judicial subdivision in which it would be 
under this code, if he was so present and aiding and abetting therein . 

§ 7876 . Violating enumerated sections. The jurisdiction
of a criminal action for the violation of any of the provisions of sec­
tions 7348, 734H and 7330 of the penal l'Ode is in any county or j udi­
cial subdivision, either : 

1. In which any act is done toward the commission of the
offense ; or, 

2. Into, out of or through which tlw offender passC'd to commit
the offense ; or, 

3. Where the offender is arrested.

ARTICL E 2. - Tnrn oF COMMENCING CRIMINAL .Acnol\s.

§ 7876. For murder not limited. There is no limitation of
the time within which a prosecution for murder must be commenced. 
It may bo commenced at any time afkr the death of tlw person 
killed. 

§ 7877. For felony other than murder. An information for
any other felony than murder must. he filed, ur an indictment found, 
within three years after its <'Om mission ; provided, that nothing in this 
sec-tion contained shall be construed to bar or prevC'nt a J){'rson prose­
cuted for mur<ler from being found guilty of mnnslanghkr aucl pun­
ished acC'ordingly. 

§ 7878. For misdemeanor. An information, or a <'omplaint,
for n misclemC'anor, PX<'ept as otherwise specially limited by law, must 
h:e filed, or an indictment found, within two yPars after its commis­
sion. 

� 7879. Time of defendant's absence. If when the crime or 
public offense is <'ommitte<l, the defendant is out of the state. the 
in formation may he filed, or the imlictment found, within the time 
hnein limited, afkr his cumiug within the state, and no time during 
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which the defendant is not an inhabitant of, or usually resident ,,..ithin 
this state , is part of the limitation. 

§ 7880. When action is commenced. An information is filetl
or an indictment found within the meaning of this article when it i£.; 
presented, if an information by the state's attorney or person ap­
pointed to prosecute, or if au indictment, by the grand jury, in ope11 
l'ourt and there received and filed : or if a complaint, when filed by a 
magistrate having jurisdiction to hear, try and determine the action. 

ARTICLE 3. - THE COMPLAINT, lNFOR:\IATION OR hDICTlllENT AND 
l\IAo ISTRA TE:,. 

§ 7881. Complaint defined. A eomplaint is a statement in ·
writing made to a magistrate that a person has been guilty of some 
designated crime or public offense, and subscribed and sworn to by 
the complainant. 

§ 7882. Indictment defined. An indictment is an accusation
in writing, presented by a grand jury to a competent court, charging 
a person with a erime or public offense. 

§ 7883. Information defined. An information is an accusa­
tion in writing, in furm and substancl:l like an indictment for the 
same offense, charging a person with a crime or public offeuse,, signed 
and verified by some person and presented to a police magistrate, or 
to tho district c.ourt, and filed by said police magistrate, if presented 
to him, or if presented to the district court, then in the office of the 
e l{,rk of said court. 

§ 7884. Magistrates defined. A magistrate is an office.r
authorizE>d by law, to issue a warrant for the arrest of a person 
charged with a crime or public offense. 

§ 7886 . Who are magistrates. The following officers are
magistrates : 

1. The judges of the supreme court, with authority to act as such
throughout the state. 

2. The judges of the distiict courts, with authority to act as such
throughout the judicial districts for which they are respectively 
(,lecte<l. 

3. As limited by law directing tho place of exercising their juris­
diction and authority, county, city, township and other justices 
of the peace, police magistrates and, when authorized by law, the 
judges of the county courts, with authority to ·act as such throughout 
the counties or the judicial subdivisions in which the county, city, 
township or municipality for which they are respectively elected are 
located. 

ARTICLE 4. - THE COMPLAINT. 

§ 7886. What complaint must state. The complaint must
state : 

1. The name of the person accused, if known, or if not known and
it is so stated, he may be designated by any other namo. 

2, The county or judicial subdivision in which the offense was 
committed. 

3. The general name of the crime or public offense.
4. The ads or omissions complained of as constituting the crime

or public offense named. 
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5. The person against whom, or against whose property the otft·u�t·
was c-ommitted, if known, and, 

1;. If the offense is against the property of any person, a ge1 1 eral 
description of such property. The complaint must be subscribecl 1mcl 
sworn to by the complainant. 

§ 7887. Who must make complaint. Every person who l ! as
reason to believe that a crime or public offense has been commit tt>d.  
must make complaint against such person before some magis1ratt> 
having authority to make inquiry of the same. 

§ 7888. Magistrate may ex.amine complainant. Wh, •n a
1 ·omplaint is made before a magistrate. charging a person with th ,, 
<'om mission of a crime or public offense, such magistrate may exam in t• 
·the complainant, under oath, as to his knowledge of the commis;;iun
of tne offense charged, and he may also examine any other person,;.

§ 7889. Accused arrested without warrant. When Rn �·
uffi<'er or other person shall bring any person he has arrested withu:1 ·
ll warrant, before a magistrate, it is the duty of such officer or per,;, , 1 1
to specify the charge upon which he has ma<le the arrest. It is  th1 · ' l
t he  duty of the magistrate or  state's attorney to  make a complaint , , f
the offense charged, and cause the officer or  person, or  some oth , · r
person, to subscribe and make oath to such complaint and file it.

§ 7890. Witnesses other than complainant. Every per,-, 1 1

making complaint charging the commission of a crime or puh! i , ·
offense, must inform the magistrate of all persons, whom he  believe,- t ,  •
have any knowledge of its commission and the magistrate, at the ti n : P
o f  issuing the warrant, may issue subpu.•nas for such persons, requ ir­
ing them to attend at a specified time and place as witnesses.

ARTICLE 5. - THE \V ARRANT OF ARREST. 

� 7891. Issuance of warrant. Justices of the peace. 
WTwn a complaint, verified by oath or affirmation, is laid befon• ll 

magistrate, charging the commission of a crime or public offense. h , ·  
must, if  satisfied th('refrom that the offense complained of  has ht>1:• 1 1  
eommitted, and that. there is reasonable ground to believe that t h, ·  
al'CUsed committ('<l it . issue a warrant for his arrPHt : but when t la· 
magistrate before whom the <·omplaint is made is a justiee of th· 
peace. before issuing the warrant, the complaint, if made by any per­
f-On other than the state"s attorney of the county, and otb�r evide1 1 , · 1• 
tak('n by such magistrate relating to the offense chargt•d, must be sn h­
mitted to sueh state's attorney and he must examine into th<:> eh11r�t> 
and enter eithn his approval or disapproval of tlw issuance of a ,rnr­
rant upon such complaint. If the state's attorney disappro,·es. 1:u 
warrant shall be issued, but if he approves the issuanc(' of a wamrn t 
f-:Ueh magistratt> shall proceed accordingly :  provided. howen•r, that in  
c11sf's when it  appt>Hrs from statC'nwnts of the complaint or otl i ,,r 
written eviclen<"t> submitted to the magistrate that the accused is liah l , ·  
to  es<"ape from the county before the npprornl of the statt• ·s attorn,-�­
<'lln be had as lwreinhefore prescribed an<l such magistrat<:> £-o cert iti , ,; 
"n t lw complaint, and in all cases mentioned in sel' tion ,�tm of tl: i ,;  
r·od1 ·. n warrant may issue without tlw approval of  th (, state"s attomp�· . 
;\o  j ustice of the peace shall reeeive nny ft.es or allowance's whaten·r 
f, ,r any ad dmw or &•rvices rendered in a criminal adion or pro<'t> , · d ­
i 1 1 !!  , ·n 1 1 1m t•n(•1·d or prosecuted in disregard fJf the  prodsions of t l  i "  
�\ • ( · 1 i 1 1 1 1 .
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� 7892. Warrant defined. Form. A warrant of arrest is an
on1er in writing. in the name of the state, signed by a magistrate,
commanding the arrest of the defendant, and may be substantially in
the followiug form : 
:-itate of North Dakota, 

} · •  , BS. County of . . . . . . . . . . . . . . . . 
The etafo of North Dakota to any sheriff, constable, marshal or

polict•man in thi s state ( or in the county of . . . . . . . . . . . .  , or as the
case may be : )  
Complaint upon oath having been this day laid before m e  that the

crime of ( designating it ) has been committed, and accusing C. D.
thereof ;  

You are therefore commanded forthwith to  arrest the above named
U. D. ,  and bring him before me at ( naming the place, ) or, in case of
my absence or inability to act, before the nearest or most accessible
magistrate in this county . 

Dated at . . . . . . . . . . . .  , this . . . . . .  day of . . . . . . . .  , 18 . . .  . 
E. F., Justice of the Peace, 

( or as the case may be. )
§ 7893. Requisites of warrant. The warrant must specify

the name of the defendant, or if it is unknown to the magistrate, the
defendant may be designated therein by any name. It must also
state an offense in respect to which the magistrate has authority to
issue the warrant, and the time of issuing it, and the county, city, town
or village where it is issued, and be signed by the magistrate with his
name of office.  

§ 7894 . Directed to peace officer. Execution . The war­
rant must bt' directed to and executed by a peace officer. 

§ 7896. Peace officer defined. A peace officer is a sheriff of
a county or his deputy, or a constable, marshal or policeman of a
township, city, village or town. 

§ 7896. To whom judge may direct warrant. If the war­
rant is issued by a judge of the supreme court or by a judge of the
district court it  may be directed generally to any sheriff, constable,
marshal or policeman in the state, and may be executed by any of
such officers to whom it may be delivered in any part of the state. 

§ 7897. To whom other magistrate. If it is issued by any
other magistrate, it may be directed generally to any sheriff, con­
stable, marshal or policeman in the county or Judicial subdivision in
which it is issued, and may be executed by such officer in any part of 
the state. 

§ 7898. Officer executing may command assistance. An·
officer arresting a person for whom he has a warrant in a county or
judicial subdivision other than the one in which he holds office, may
in the county or judicial subdivision where he finds such person, call
for assistance and command aid, and exercise authority as if in his
own county. 

§ 7899. Duty of officer if felony. If the offense charged in
the warrant is a felony, the officer making the arrest must take the
accused before the magistrate who issued the warrant, or some other
magistrate in the same county as provided in the warrant of arrest. 

§ 7900. If a misdemeanor. Bail. If the offense charged in
the warrant is  a misdemeanor not within the jurisdiction of the
magistrate who issued i t  to punisl), and the accused is arrested in
another county or judicial subdivision, the officer, must, upon being
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required by the accused, take him before a magistrate in that county 
or judicial subdfrision who must admit him to bail and take bail 
from him accordingly. But if there is no magistrate residing within 
the county or judicial subdivision wherein the accused is arrested and 
the accused requires it, the officer must take him before a magistrate 
of any other county nearer or more accessible than the magistrate 
issuing the warrant and said magistrate must admit him to bail and 
take bail from him accordingly. 

§ 7901, Procedure when bail taken. On taking bail, the
magistrate must certify that fact on the warrant, and deliver the war­
rant and undertaking of bail to the officer having charge of the 
accused. The officer must then discharge the accused from arrest, 
and must without delay deliver the warrant and undertaking to the 
clerk of the court at which the accused is required to appear. 

§ 7902. When bail is not given. If, on the admission of the
accused to bail, the bail is not forthwith given, the officer must take 
the accused before the magistrate who isRued the warrant, or, in case 
of his absence or inability to act, before the nearest or most accessi­
ble magistrate in the same county and must at the same time deliver 
to the magistrate the warrant with his return thereon indorsed and 
subscribed by him. 

§ 7903. Misdemeanor within magistrate's jurisdiction.
If the offense charged is within the jurisdiction of the magistrate to 
try and punish upon conviction, the accused, if arrested in another 
county or judicial sub<lh-ision, must be taken before the magistrate 
who issued the warrant, or, if he is absent, then before some othPr 
magistrate, as provided in the laE-t preceding section. 

§ 7904. Delay prohibited. Attorney. Tue accused must in
all cases be taken before the magistrate without unnece1,sary delay. 
and any attorney at law entit led tu practice in the courts of record of 
Xorth Dakota, may, at his request visit such person after bis arrest. 

§ 7906. Magistrate not issuing the warrant. If the
accused is taken before a magistrate other than the one who issued 
the warrant, the complaint on which the warrant was granted must 
h0 sent to that mttgistrnte, or if it cannot be procured, tho prosecutor 
and his witnesses rirnst be summoned to giw their testimony anew. 

§ 7906. Accused from other county. When a complaint is
laid before a magistrate of the eommission of a crime or publie 
offense, triable in another county of this state, but showing that the 
accused is in the county or judicial subdivision where the complaint 
is laid, the same proc-C'edings must be had as prescrilx,<l in this article, 
C'Xcept that tho warrant must require the accused to be taken before 
the nearest and most acc-essible magistrate of the county in which 
the offense i s  triable, and tlw complaint of the complainant, with the 
depositions, if any, of the witnesses who may have been produeed. 
m ust be delin• red by the mngistrak to the officl'r to whom the war-
rant is delivered. 

§ 7907. Taken to proper county. The officn who exec-utes
the wttrrant must take the accused before the nearC'st or most accef'sible 
magistrate of the county or judicial subdfrision in which the offen:-:e 
is triable, and must ddiwr to him the complaint and the depositions. 
if any, and the warrant with his n,turn indorsed thereon, and tlw 
magistrate must then proecl'<l in Uw same manner as upon a warrant 
issued by himsPlf. 
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§ 7908. If offense a misdemeanor. If the offense charged in
tht• warrant issued pursuant to section 7906 is a misdemeanor not 
within the jurisdiction of the magistrate to try and punish, the officer 
must, upon being required by the accused, take him before a ma�is­
trate of the county in which the warrant was issued, who must admi t 
the accused to bail and immediately transmit the warrant and com­
plaint aud depositions, if any, and undertaking, to the clerk of the 
court, in whieh the accused is required to appear. 

§ 7909. Privilege of officer. An officer who has arrested a
pnson charged with a crime or public offense in any county or judi­
C'ial subdivision, may take and convey such person through such parts 
of this state as shall be in the ordinary route of travel from the place 
wlwre he shall have been arrested to the place where he is to be con­
n-yed and deliwred under the process by which the arrest shall have 
hPen made, and such conveyance shall not be deemed an escape. 

§ 7910. Officer not liable to arrest. While having in charge
nny person arrested in a criminal action or proceeding, neither the 
otfif'er, nor any of his assistants, shall be liable to arrest on civil pro­
C'ess : and such officer is authorized to require any citizen to aid in 
!,w<'nring t he accused, and to retake him, if he escapes, in any part of 
t lw state, as if he was wit�in his own county ; and a refusal or neglect 
t o  n·11drr snch aid shall be an otf ense in the same manner as if he was 
an otficPr of the county or judicial subdivision where such aid is 
r<•q n irf' < l . 

� 791 1 .  Giving bail deemed waiver of examination . .A.11y 
pt·rson m-rt•sk<l for a misdem\"anor not within the jurisdiction of a 
magistratt• tt> hear, try and punish, in auy county or judicial subdfri­
s ion otlwr than the county or j udieial subdid;;ion wherein the 
o tfcnse is triable, shall, if admit.tPCl to hail and released thereon, be 
d<·emed to have waived all and every right to a pn· liminary exam­
inatiou upun snid eharge before any magistrate and such rwrson may 
he iuforme<I against, tried and punisht0d, upon conviction of such 
c , tfcnse, in all respec ts  as if such prPliminary examination had bet•n 
had. 

A RTICLE G. - ARREST, BY WHOM AND How MADE. 

§ 7912. Arrest defined. An arrest is the taking of a person
into custody in the manner authorized by law. 

§ 7913. Who may make. Au arrest may be made, either :
1. By a peace officer, under a warrant.
2. By a peace officer, without a warrant ; or,
3. By a private person.
§ 7914. Officer may summon aid. Any officer making an

arrest may orally summon as many persons as he deems necessary to 
aid him therein. 

§ 791 6. Persons must aid. Every person when required
must aid an officer in the making of an arrest. 

§ 7916. When made for felony. Misdemeanor. If the
offense charged is a felony, the arrest may be made on any day, and 
at any time of the day or night. If it is a misdemeanor, the arrest 
cannot be made at night, unless upon the direction of the magistrate 
indors<'d upon the warrant. 

§ 791 7. How arrest made. An arrest is made by au actual
restraint of the person of the defendant, or by his submission to the 
<>ustody of the officer. 
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§§ 7918-79'29 CRDH�AL PROCEDURE. Procenlillff·' in 

§ m. c. cr. P. § 7918. Restraint limited. The defendant is not to he sub-
jooted to any more restraint than is necessary for his arrest and 
detention. 

§ 119, c. cr. P. § 7919. Warrant must be shown. If the person making
the arrest is acting under the authority of a warrant, he must so 
inform the defendant, and he must also show the warrant, if requi red. 

§ 7920. Officers must obey warrant. An officwr making an
arrest in obedience to a warrant, must pro0eed with the. person 
arrested as commanded in the warrant, or otherwise as provided by 
Jaw. 

§ 120. c. er. P. § 7921. When defendant resists. If, after notice of inten -
tion to arrest the defendant, he either flees or forcibly resists, the 
officer may use all necessary means to effect the arrest. 

11 121. c. er. r. § 7922. Officer may break door. The officer may break open 
an outer or inner door or window of a dwelling house, to execute tlrn 
warrant, if, after notice of his authority and purpose, he is refnsNI 
admittance. 

t 1zi. c. cr. r. § 7923. Arrest without warrant. A peace officer may, wit l 1 -
out a warrant,  arrest a person : 

1. For a public offense, committed or attempted in his presenCL'.
2. \Vhen the person arrested has committed a felony, although

not in his presence. 
3. \Vhen a felony has in fact been committed, and he has reason­

able cause for believing the person arrested to have committed it. 
4. On a ch arge, made upon reasonable cause, of the commission

of a felony by the party arrested. 
o iu. c. er. P. § 7924. l\lay break door. To make an arrest, as provided in

the last section, the officer may break open an outer or inner door or 
window of a dwelling house, if, after notice of his office and purpose. 
he is refused admittance. 

11 1:?:1. c. er. P. § 7926. Arrest at night. Reasonable cause. He may al,;;o 
at night, without a warrant, arrest any person whom he has reasonable 
cause for believing to have committed a felony, and is justi fied in 
making the arrest though it afterward appears that the felony had 
not been committed. 

!I 1:m. c. er. 1·. § 7926 . Must state authority. \Vhen arresting a person with-
out a warrant,  tlw officn must. inform him of his authority aud th� 
cause of tlw arrest, except wheu he is in the actual commissiou of a 
public offl•nsP. or is pursued immediately after an escape. 

11 t?i. c. er. 1·. � 7927. Bystander's arrest. He may take before a magistrate . 
a person. who. bt>i11g engaged in a breach of the peace, is arrE'stt><l by 
a bystamll ·r 1rnd <lelivered to him. 

I t:!-'. , ·. n. 1·. § 7928. Offense in presence of magistrate. When a public 
off Pns,• i :-:  < ·u11 1 111itt l'd in the presell< ·e of a magistrate, he may, by a 
verbal , ,r writ ten order. command any person to arrest the otfen<l,·r. 
and may t lwr, ·npnn procef'd as if the otfen<lcr had been brought befor" 
him 011 n wnrrant of lllTest .  

& ,��•. "· er. 1 ·. § 7929. When private person may arrest. A private p,•r-
son l

l

l H \' arn ·:-: 1  11 11ot lwr : 
1 .  for n 1 ·11 hl i c  offense eommittnl or RttemptPd in his pres(•m·e. 
'' \\. 1 1 , · n  1 l w person arreslt•d has committnl a fp l1 1ny .  a l t hough not 

i 1 1  h i s  ] ' l't · s• · 1 1 < ' 1 ' . 
: ; ,  \ \ ' l : , · 1 1  11 f,, lony has bt•t•n in fact commi th-<l. nrnl he has reason-

a l i l , ·  , · a : 1 , , ·  f, ,r ! 1 1 • l i  .. ,: i 1 1 _!.! t lw Jwrs,m arrested to han• co1 1 1 111ith•d it. 
Vl!JG 



Criminal A rtions. CRDUNAL PROCEDURE. 

§ 7930. Must inform person of cause of arrest. A private
pnson n1Rking an arrest must, upon making the arrest, inform the
person to be arreskd of his intention to arrest him, and of the cause
oi the arrest, Jtnd require him to submit, ex<'..ept when he is in the
adunl eommission of the offense or when he is arrested on pursuit
immediakly after its <'ommission . 

§ 793 1 .  When private person may break door. If the
person to ht, arrested has committed a felony, and a private person,
after notice of his intention to make the arrest , is refused admittan<"e,
he may brt>ak open an outer or inner door or window of a dwelling
house. for the purpose of making the arrest. 

§ 7932. Private person arresting. Duty. A private per.
son who has arrt>stC"tl another for the commission of a public offense,
must, without tmnecPssary delay, take him before a magistrate or
dt>liver him to a pcnel' offieci;. 

§ 7933. Offensive weapons taken. Any person making an
arrest m ust takt> from the pPrson arrested all offensive weapons which
he may have about his person,  and must del iver them to the magis­
trate before whom lw is taken. 

§ 7934 . Procedure against person arrested without war­
rant. When 1m arrPst is mack• without a warrant hy a peace officer
or by a privntc pl•rson , tlw pt>rson arrested must without unnecessary
delay he takPn : 

1 .  . Bt>fore tlw 11t-an•st or most aecessible magistrate in the county or
judicial subdiv ii;;io11 whnl� the arr<'st is made ; or, 

2 .  If there is 110 magistrate in said county or judicial subdivision
qualified to act .  tht>n twfore tlw nearest or most accessible magistrate
nutl10rizt>d tu net for the eonnty or judicial subdivision where the arrest
is made . A complaint stating the charge against the person arrested,
mm-t be made hPforp sn<"h magistrate, as provided by section 7889 of
this c-ode. 

§ 7936. Who may break door. When. Any person who
has lawfully l•ntered a house for the purpose of making an arrest, or
bei ng then•in maker; an arrest. may break open the door or window
then'of, if detained t.h<>rPin , whPn ne<"essary for the purpose of libera­
t i 11� himself, and an otfi<'er may do the same when necessary for the
1rnrpose of l iberating a person who, acting in his aid, lawfully enters
for t-l1e purpose of making an arrl'st , and is detained therein. 

ARTICLE 7. - \VARRANTS A:-1D 8ERVICE THEREOF BY TELEGRAPH.

§ 7936. Warrant transmitted by telegraph. Whenever a
warrant for the arrest of a person accused of a crime or public offense
is issued hy n j n<lge of the supr<>rne or district court or by a magis­
t rat<' of the <·otmty wherein such offense is triable, the delivery of
such warrant by tdPgraph may he authorized by a judge of the
snpn·me or distri<'t court, by an indorsement, authorizing such de­
liw•ry, at any place within this state, upon the warrant of arrest under
the hand of such judge, dirN•ted generally to any sheriff, constable,
marshal or polic<•man in the state . After such indorsement, a tele­
graphic copy of sud1 warrant may be sent by telegraph to one or
more of such officers within the state, and such copy is as effectual in
tlw hands of any su<'h offi<"er, and he m ust serve the same and in all 
regards pro,·t•l'<l t ht>r<'under in  the same manner as though he held an
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original warrant issued by the magistrate making the indorsenwnt  
thereon. 

§ 7937. Duty of officer transmitting. E\·ery officer causing
telegraphic copies of a warrant to be sent must certify as correct, and 
file in the telegraph office from which such c,opies are sent. a copy of 
the warrant and indorsement the1·eon, and must return the original 
with a statement of his action thereunder and signed by him. 

§ 79 38. Warrant returnable in county where issued.
Misdemeanor. Every person arrested by warrant for any offense . .  
when no other provision is made fur his examination. must he tak1m 
before some magistrate of the eounty in which t he warrant was issued, 
and the warrant with the proper rdurn thereon. signt:>d by the person 
who made the arrest, must be <lt•livcred to such magistrate. Any tt-h• ­
graphic copy of a warrant under which an offiet:>r has aeted in makin1.r 
an arrest shall be deemed the original warrant. If the offr1 1sP ehargl'(l 
in the wllrrant is a misdemeanor within tht:> jurisdiction of a ma�ds­
tratc to try and upon conviction to punish, a trial must lw had a,.; 
provided by law. 

§ 79 39. Arrest directed by telegraph. In all east•s wh1 • 1 1
by law a peace offien of this state, may arrest a 1.)('rson withou t a 
warrant, or having a warrant for thl' arrt:>st of a person accused of a 
crime or public offense and Ruch 1wrRon nrny otherwisl' pscape fr< >m 
this state, such officer may, by teh•grnph, direct any slwri tf. eonstnhll• .  
marshal or poli<'eman in this stafo to arrest sueh 1wrson ,  and cb-ig­
nate the accusC'd in said order by name or description , or both. 

§ 79 40. How executed. Procedure. The• ordl'r may lw
directed gC'nerally to any of sueh offict:>rs and executed by the offi<'Pr 
rt>ceiving it. The offi<·er executing any such order shall takt:> into h i;; 
custody, the person designated tlwrein and detain h im upon such 
order for sueh length of time as shall be rn•cC'sRnry for the officer 
direding the arrest to reach the place of t!Pkntion hy t lw ordinary 
courst> and mPans of tran .. J ,  or until sooner <lt>mamh•d hv an ofti( • l ' l· 
having a warrant for the an·est of such pc>rson, hut in no ca�P shall t li , • 
officer arresting sueh person upon such onlc>r <lPtain him longer tl iau 
the time hereinl)('fore mt:>ntioued. 

ARTICLE t, .  - RAILW A Y  POLICE.  

§ 79 41. When conductors peace officers. Ea< ·h conduc tor of a railway or railroad train earrying passt>ll.1.!Prs. whiJt .. 011 duty i 1 1  
this state as  sueh conductor is h t  .. reby inn-sted with n11d poss1•sses t J i , .  
authority of  a 1wac1• otfict:>r of the statt> . 

� 79 42. Railway companies may appoint police. Ewr�· 
railway or railroad C'ompnny doi 11g husi,wss within th i s  stnh• is her, • l i.,· 
anthoriZP(l to appoint. and at i ts ow11 < •xpensP. to employ stwh perR1 1 1 1 ,­
n s  p<>aCt' uffi<wrs, a t  its stations or  otlwr pla<· t>s alu11g th1• linc> o f  it ,­
road within tlw Rtntl' .  a s  may lw by  i t  dt•1•111Pd llt' < · t>si-ary. for the pr1 1 . 
1 Pdiu11 of its propPrty or tlw prt:>St"rrntion of or<h·r 011 its prt:>mises or 
in or ahont its cars. depots. grounds. yards, huildill!.!S or other stJ'll ( ' .  
h1ri-s, or  any of  tho snnw under its co11trol or  in it s posst:>ssi,m. \Yh , • 1 1  
11 11y milway or railro1Hl ( 'ompany doi11g husim•sR iu this st at( '  iR  in t h ,• 
l 1 11 1 1ds of or hPing  opPrated hy a rC' t · C'in•r appoi1 1 t ed by a ('Ollrt of t i . i s 
stntl' or of tlw Cnih•d StatPs. tlw authority confnrt>d hy this sedi< •l l 
11 po11 Rtwh co1 1 1pa1 1y is coufPrrPd upon and mny be ext>reis1·d hy s11l · h 
l't'Cl' i \'l'l'. 
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� 79 43. Powers of railway police. En•ry conductor men- § 1. c. 1a-!. , ,,,.

t io1w<l in section 7U-H and e,·ery person employed as provided in Sl'C- aru ' c l .  

t io11 7U-12 of th is code, shall hav('. and may exercise the authority of a 
peace officer of the state, to arrest with or without warrant, as other 
peace officers, any person committing an offense against the laws of 
the state, or tlw ordinances of any city, village, town or municipality, 
upon the premises occupied by the company or re<·eiver thereof, hy 
which he is employed, or in or ahout its cars, lh•pots, grounds, yards, 
buildings or other structures or any of the same under its eontrol or 
in its possession. 

§ 79 44. Procedure on arrest. Every person an·ested by any " !I J. l'. i :r1. 1 -.,,.
f'ondudor. or other 1)('rson exercising authority conferred by this arti- § 2• �;1:�i. 1�.-:•.
f'le, must be therenftet proceC'ded with in all respects as is or may be 
n•quire<l by law, in cases of arrests madt.1 by other pC'ace officers of 
1 he state, l'XCl'pt that a condnc-tor may cause a person so arrested by 
him to he so proct:>e<le<l with by any other person, or officer. 

§ 79 46 .  Other peace officers. Nothing i n  this article c-on- � 1 .  c .  1 :r1. 1,-.,;_
taim•d shall hl· constru('(l to restrict ,  in any way, any right, authority am ·,1.

or privilege c-or1fl'rred by law, upon any other peace officer of the 
f;itate with in his lawful jurisdiction. 

§ 79 46. Railway police. No fees. No per'?on authorized by § 1 .  c. 1:tl, 1,,; .
l lw provisions of this article to make arrests, shall receive or be am·,,. 
allowC'd any fl'es or l'Xpenses for so doing. 

§ 7947. Railway company liable for acts of. Each of suC 'h � 1 .  , .. J : 1::. 1',,.
railway or railroad companies or rC'l·civers then•of is, and shall he held aru -.1.

rC'sponsible for th<> acts of all conductors or other pC'rsons employ('(l 
hy it whilo acting ns pl'nee officers under the provisions of this art.ide 
to the same extent as for the acts of its genl'ml ag,•nts or employees . 

.ARTICLE !I. - RETAKING AFTER AN ESCAPE OR RESCCE. 
§ 79 48. Pursuit and rearrest. If a person arrested escapes !i • =�. c. er. P.

or is r('sctwd, tlw 1wrson from whose custody lw eRcaped or was 
reReue<l, may immt>diatdy pursue and retake him, at any time, and in 
any pla('e in th(• stfttc. 

§ 7949. May break door or window. To rl'take the person !I 1:1�,. c. 1 · r .  I ' .
l'Scaping or r('SCUNl, the person pursuing may, after notice of his 
inh•ntion and refusal of admittance, break open an outer or inner 
door or window of R. dwelling house. 

ARTICLE 10. - PnELIMINARY EXAMINATIONS. 
� 7960. Magistrate's duty. When the defendant is brought � 1 :16. c. er. I' . 

h(•fore a magiRtrate upon an arrest, either with or without a warrant, 
on a charg"e of having committed a public offense, the magistrate must 
immediately inform him of the charge against him, and of his r ight 
to the aid of eounsel in every stage of the proceedings, and also of his 
rii.,<ht to waive an examination before any further proce(•dings are had.  

§ 796 1. Must allow accused counsel. He must also allow !! 1 :1, , c. er . 1 · .
the defendant a reasonable time to send for counsel, a11<l adjourn the 
examination for that purpose ; and must, upon the request of the 
defendant, reqnin• a peace officer to take a message to such c-0nnsC'l 
in the county .or city as the defendant may name. The officer must, 
without delay, perform that duty, and shall receive fees therefor as
upon service of a subpwna. 
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§ 7962. Examination. The magistrate before whom the ac­
cused is brought, must, unless a change of the place of trial is had 
under the provisions of the next section, immediately after the 
appearance of counsel, or if none appears and the accused requires 
the aid of counsel, after waiting a reasonable time therefor, proceed 
to examine the case. 

§ 7963. Change of place of trial. Whenever a person accused
of a public offense is brought before a justice of the peace for examina­
tion and, at any time before such examination is commenced, he files 

. with such justice his affidavit stating that by reason of the bias or 
prejudice of said justice, he believes he cannot have a fair and 
impartial examination before him, such justice must transfer said 
action, and all the papers therein including a certified copy of his docket 
entries, to another justice of the same county, if there is another 
justice in said county qualified to act ; provided, that unless the 
parties agree upon the justice to whom said action shall be transferred, 
it shall be sent to the nearest justice of the county, but no more than 
one change of the place of examination under this section shall bt' 
had in an action. 

§ 7964. Adjournment. The examination must be completNl
at one session unless the magistrate for good cause adjourns it . The 
adjournmn1t cannot be for niore than three days at each time, nor 
more than fifteen days in all, unless by the eonsc,nt, or on the motion 
of the defendant. 

ij 7966. Disposition of accused on adjournment. If an 
adJourmnent is bad for any cause and the defendant is charged with 
a capital offense, he must be committed in the meantime, otherwiso 
the magistrate must commit the deft>ndant for examination, or dis­
charge him from custody, upon sufficient bail or ,the deposit of money, 
as provided in this code, as security for his appearance at  the tinw to 
which the examination is postponed. 

� 7966. Form. Commitment for examination. The com­
mitment for examination is by an indorsement signed by the magis-
trate, on the warrant of arrest, to the following effect : 

The within named A. B., having been brought before me under this 
warrant, and having failed to give bail for his appearance, is commit-
ted to the sheriff of the county of . . . . . . . . . . . .  ( or to the marshal uf 
the city of . . . . . . . . . . . .  , as the case may be, ) ta await examination 
on the . . . . . . day of . . . . . . . .  , 18 . . . .  at . . . . . .  o·clock, . . . .  :\1 . at 
wh ich time you will have his body before lllP 11t my office. 

� 7967. Examination. Procedure. At. the examination tht• 
magistrate must, in the first place, read to the accused the complaint 
0 1 1  file before him . He must also, aftn the eotnmNtcement of th, · 
prosecution, issue subpamas for any witneSSl'S required by the prosP­
eution or the defendant. 

� 7968. Same. Witnesses kept separate. While a wihwi-:s 
is under examination, the magistrate may exclude all witness( •S who 
have not lwen examined. He may also cause tlw witnesses to ht· 
kept separate, and to be prevented from conn•rRing with each other 
until thn: ar!:I nil examined. 

� 7969. Same. Who excluded. Tht> rnngistratC' may al:-:o. 
upon the rPqu(•st of the defendant, PxcludP from thr ex11rn inntio1 1 
en:ry pPrso11 l'X CPpt his clerk, the prosPcutur and his cmmsd, tht> 
attoriwy gl• ll(•rnl of the state, the state's attomt:>y of the couuty, the 
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defendant and his counsel and such other person as ho may designate ,
and the officl'r having the defendant in eusto<ly. 

§ 7960. How witnesses examined. The witnesses must be
examined in the presen<'e of the defendant, and may oo cross-exam­
ined in hif, behalf. And on demand of the defendant all the testi­
mony in the C'aso must be reduC'ed to writing in the form of depo­
sitions. 

§ 796 1 .  Accused may produce witnesses. Wheri the exam­
ination of the witnesses on the part of the state is closed, any wit­
nesses the defendant may produce must be sworn and examined. 

§ 7962 . Magistrate. Disposition of depositions. The
magistrate or his clerk must keep the depositions taken, and exhibits
admitted as lwidence on the examination until returned to the proper
<'Onrt : and must not permit stmh testimony to be examined or copied
by any perHon except a judge of the c-ourt having jurisdiction
of the offense, or authorized to issue writs of habeas corpus, the attor­
ney general of the state, the state 's attorney of the . county or judicial
snhdivision, or other prosec-uting attorney and the defendant and his
C'OUnS<>i .  

§ 7963. Violation. Misdemeanor. Every violation of the last
st·dion is punishable as a misdemeanor . 

§ 7964. Procedure. Accused discharged. After hearing
fhl• c-videnct> on behalf of the rn;peetive parties, if it appears eitlwr
that a public offense has not been eommitted, or that there is no suffi­
eient cause to believe the defendant guilty thereof, the magistratt' must
order the defendant to be discharged, by an indorsement on the com­
plaint over his signature, to the following effee t :  "There being no
su tticit•nt canst• to believe the within named . . . . . . . . . . . .  gui lty of the
otfense within mentioned, I order him discharged." 

� 7966.  Malicious prosecution. Costs taxed. If the
dtdt•ndant on a preliminary examination for a public offense is dis­
<'hargcd as provided in sel'tion 796-1 and if the magistrate finds that
the prosecution wns malicious or without probahle cause,  he shall
enkr i-ueh jlHll{mcnt on his docket and tax the costs against the com­
plaining witness, wh ich shall be enforced as judgments for costs in
criminal casc-s, and execution may issue therefor. 

� 7966 . Procedure. Accused held to answer. If, however,
it appt•ars from the examination that a public offense has been com­
mitkd, and that thero i s  sufficient cause to  believe the defendant
guilty thereof, tho magistrate must, in like manner, indorse on the
<'om plaint an order signed hy him, to the following effect : " It appear­
ing to me tl1Rt the offense in the within complaint mentioned ( or any
other olfensc, according to the fact, stating generally the nature
t hereof ) ,  hns been committed and that there is sufficient cause to
belicw the within named . . . . . . . . . . . . . . . . . . . . . . . .  guilty thneof, I
order that he be held to answer the same."  

� 7967. When o:ffense not bailable. If the offense is  not
bailable , tho following words or words to the same effect, must be
adde>d to the indorsement : " And that he is hereby committed to the
sheriff of . . . . . . . . . . . .  ,"  ( or to the marshal of the city of . . . . . . . . . . 
or as the case may be ) .  

§ 7968. When o:ffense bailable . I f  the offense is bailable ,
and bail  is taken by the magistrate,  the following words or words to
the sanw effect, must be added to the in<lorsement mentioned in sec-
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CRIMDL\.L PROCE DURE. I'rof'ecdings 01J 

tion 7H66 : " And I have admitted hi�1 to bail, to answer, hy t! ; , • 
undertaking hereto annexed."  

§ 7969. When bail not taken. If  the  offense is  bailable, and
the defendant i s  admitted to  bail, but bail has not been taken,  th ,, 
following words or words to the same effect. must be Rdded to th,• 
indorsement mentioned in section 7�1il> : " And that he is admitted t,) 
hail in the sum of . . . . . . . . . . . . . . . .  dollars, and be committed to t lw 
sheriff of ·the county of  . . . . . . . . . . . . . . .  , ( or the marshal of  the city 
of  . . . . . . . . . . . . . . . .  , or  as the case may he ) , until said bail is gh-eu ."  

� 7970. Commitment. Procedure. If  the magistrate ordt>rs 
the defendant to be commith,d as provided in sedions 7\Ui7 and i!ll i \ l  
he must make out a commitment, signed by him with his name 
of office, and deliver i t ,  with the defendant., to the officer to whom he 
is  committed, or  if that officer is  not present, to a peace offieer, who 
must immediately deliver the defendant into the proper custody. 
together with the commitment. 

� 797 1. Form of commitment. The 0ommitment must bl' to 
the following effect : 
State of North Dakota, } County of . . . . . . . . . . . . ss.
The state of North Dakota to the sheriff of the county of . . . . . . . . . 

. . . . • • • . ( or marshal of the city of . . . . . .  , or as the eaS<\ may ht• I :
• .\n order having been this day made hy me. that A. H. he lwld 

to nnswC'r upon a charge of ( stating briefly the nntun• of tlw offl'n;;,• . 
with time and place as . near as may he ) .  you are eommandt•d to  
rec£'ive h im into your custody. and dC'tain him unt il he i s  legally 
discharged. 

Dated at . . . . . . . . , this . . . .  day of . . . . . . , 18 . .
C . D., ,J usti0e of tlw Peaee.

( or as tlw ease may he ) .  
� 7972. Witness to give undertaking. O n  holdini:r th,· 

defPndant to answer, tlw magistrate may hike from l'll!' h of th· 
material witm•ss(•S exarnitll'd lwforn h im on the part of tlw stnt.c. a 
wri tten umll'l"tak ing, without surety, to the ctfeet that he will appear 
and testify at the eourt to which the complaint and ckpm;it ions, if 
any, are to be sPnt. or that hl• will forfPit sn<'h sum as t lw magistmtt> 
mny fix and dC"tt>rmilw. 

� 797 3. Sureties may be required. \Ylwn t lH' magistrate i s  
satisfied, by proof on oath . that t lwrP i i;  reason to hdit>w t hat n 1 1y 
su<'h witness will nut  appPar and tpstify. nuh•ss S\'('Urity is  req 11i rt•1l. 
he may or<lC'r thl' wit1 1C'sH to entN· into a writtt>n muh•rtakinl,!. wi t h 
sn<'h sureties aml in such sum as he may tlt>\'111 pro1wr. for I i i,.; 
appearmwP. as � fw<'itiPd in t l 1 < ·  last SPC'l io11 .  

� 797 4. Married women and minors. Wl i t'n a n iarrid 
woman or a minor is a mah-rial wi f lwss, any oth t>r per,.;un 11111�· ht ·  
allowPd to givt> 1 1 1 1  U1Hkrt.ak i11g for tlw ap1wnrarn•p of s iwh wi t11n;s : 1 1 r 
the mat.dstrah' mav, in h is d i s<·rP t i 01 1 ,  takC" t l 1 t• 1 1 1 1d, •rt11 king- of stwh 
marri1•1l woman or· minor iu R sum not t'X<'P\·d i 1 1!.! l il' t v  dul 1 ;1rs. wh i , · ! 1  
i s  rn l i <l nml binding in  law. 11 1 , t wi t h stall(l in)? tht> d i ,-ahi l i ty  o f  m i nor i t y .  

� 7976. Refusal. Witness committed. l f  a w i t n , ·,-s. r,• . 
qu in•d to <'l l l l·r into 1111 nrnh·rtaki n!.! t o  appear 1111d l \'st i fy. P i t h , ·r w i t h 
or without surt>tiPs. rPfnstc-s compl ian<'t> with t lw ordt>r for t h at  pur­
posl' , t lw 111a1.dstrntP must eo11111 1 it  him t • >  prison u ntil ht- co1 1 1 plit·s or 
i s  It -gaily di s<'hargPd. 
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§ 797 6. Security may be subsequently demanded. When,
however, in pursuan0e of section 7972, any material witness on the 
part of the prosecution has been discharged on his undertaking, with­
out surety, if afterwards, on the swom application of the state 's 
attorney or other person on behalf of the state, made to the magis­
trate or to any judge, it satisfadorily appears that the presence of 
such witness or any other person on the part of the prosecution is 
material or necessary on the trial in court, such magistrate or judge 
may compel such witness, or any other material witness on the part 
of the state , to give an undertaking with sureties, to appear on the 
said trial and give his testimony therein, and for that purpose, th(': 
said magistratt:> or judge may issue a warrant against any such person, 
under his hand, with or without sPal, directed to a sheriff, marshal or 
other peace officer, to arrest such person and bring him before such 
rnagistrate or judge. 

§ 7977. Witness may be confined. And in case the person
su arrested shall neglect or refuse to give said undertaking in the 
manner required by said magistrate or judge, he may issue a warrant 
of commitment against such person, which shall he delivered to said 
sheriff or other peace officer, whose duty it shall he to convey SlH:h 
person to the jail mentioned in said warrant, and the person shall 
remain in con finement until he shall he removed to the grand jury or 
to the court, for the purpose of giving his testimµny, or until he shall 
have given the undertaking requirc-d by said magistrate or judge, or 
until he is otherwise dischargt0d aceording to law. 

§ 7978. Magistrate must return papers. ·when a magi s­
trate has disf'harged a defendant or has held him to answer, as pro­
\'ided in sections 7Hfi.! and 7Hf5'1, he mnst return immediately to tlw 
district court of the county or judicial subdivision, the warrant, if 
any, the complaint, the deposition of all the witnesses examined 
before him, if any lrnve heen taken, and exhibits and all undertakings 
of bail or for the appearance of witnesses, taken by him, together with 
n certified copy of the record of the proceedings as it appears on his 
docket. 

C H A P T E R  7 .

PROCEEDI):GS OX I�FOR::\IATIO:N OR lNDICTl\IENT . 

ARTICLE 1 .  - PRELIMI NARY PROVU-HONS. 

� 7979. Public offenses, how prosecuted. All crimes or 
public otfenses triable in the district courts must be prosecuted by 
information or indictment, except as provided in the next section. 

§ 7980. Removal from office. ·when the pr()('eedings are for
the removal of a district, county, township, <' ity or mnni1·ipal officn, or 
of a state offieer not liable to impc-11chmcnt. they may he comm<>ncecl · 
hy an accusation in writing as provided in article 2, chapter -!, of this 
oo<le. 
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CRIMINAL PROCEDURE. Proceeclinvs on 

§ 7981. Same. Jurisdiction. Exception. All accusations
against district, county, township or municipal officers, or state officers 
not liable to impeachment, must be found, or presented to and filed 
in the district court ; but nothing herein shall be construed to prevent 
said officers from being proceeded against for a crime or public offense 
in the same manner as now is or may hereafter be provided by law for 
proceeding against other persons accused of a crime or public offense. 
or to limit the power of the court to remove such officers from office, 
upon conviction, when authorized by law so to do. 

ARTICLE 2 . - THE INFORMATION . 

§ 7982. Prosecution on information. In what cases. Dur­
ing each term of the district court held in and for any county or 
judicial subdivision in this state at which a grand jury has not been 
summoned and impaneled, the state's attorney of the county or judicial 
subdivision, or other person appointed by the court, as provided by 
law, to prosecute a criminal action, shall file an information, or infor­
mations as the circumstances may require, respectively, against all 
1wrsons accused of having committed a crime or public offense within 
such county or judicial subdivision or triable therein : 

1 . Whl'n such person or persons have had a preliminary C'Xarnina­
tion hefore a magistrate for such crime or public offense and, from tlw 
evidence takC'n thereat, the magistrate' has ordered that. said person or 
persons be held to answer to the offense charged or some other crime 
or public offense disclosed by the evidence'. 

2. \Vhcn the crime or public offense is committ�<l during the con­
tinuance of the term of the district eourt in and for the county or 
judicial sulxlivision in which the offense is committed or triable. 

3. Wlwn a person accused of a crime or public offense is arn·sted
and waives, in writing, or if bC'fore a magistrate, orally, a preliminary 
examination therefor. 

4. \Vhen a person accused of a misdem<:>auor not within the juris­
diction of a magistrate to try and punish, has been arrested and 
llllmitted to bail at a place other than the county or judicial subdi­
vision in which said offense is triable ; or, 

5. At any time, when the person accused of a crime or public
offense is a fugitive from justice and such information may be needed 
by the governor of this state to demand such person from the execu­
tive authority of any other state or territory within the Cnited Statt-s, 
or to aid the proper executive authority of the Cnited States to 
demand such person of any foreign government.. 

§ 7983. State's attorney must inquire into charges. The
state's attornC'y of the county or judicial subdivision in which any 
person charged with the commission of a crime or public offense has 
bt'en held to answl'r, or other person appointed by the court as pro­
\·idecl by law to prosecute, must make full examination and inquiry 
into the facts and circumstances touching any crime or public otfenst-' 
committed by the accused and triable in said county or judicial sub­
division , and must file an information stitting forth the crime com­
mitted a!'cording to the facts asel'rtained on sueh examination and 
inquiry and from the writtC'n t<:>sti mcny taken bdore the magistrate. 
whethPr it is the off:>nse charg<:>d in tho c-0rnplaint upon wliich the 
t ·xaminati,m was had or somt> other otft•Hst• . 
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§ 7984. Procedure when no information filed. If the
state's attomey, or other person appointed to prosecute, in any such 
case, determines that an information ought not to be filed, he must 
make, subscribe and file with the clerk of the district <'OUrt of the 
county or judicial subdivision, a statement in writing setting forth 
his reasons in fact and in law for not filing an information : such state­
ment must be filed at and during the ter1i1 of the court to which the 
accused is held to appear for trial. The court must thereupon 
examine such statement togdher with the evidence filed in the cast\ 
and if, upon such examination, the court is not satisfied with such 
statement, the state 's attorney, or person appointed to prosecute, must 
be directed and required by the court to file the proper information 
and bring the case to trial . But if the court does noi require that an 
information be filed and the defendant is not held or wanted to answPr 
for any other crime or public offense, he shall be discharged and his 
bail exonerated or money deposited refunded to him. 

§ 7986. Information. Filing. Names of witnesses. All
informations filed under the provisions of this article, shall be by tlw 
state's attorney of the county or judicial subdivision, or by the person 
appointed to prosecute, as informant : and said state's attorney or 
person appointed to prosecute shall subscribe his name to said infor­
mation and indorse or otherwise exhibit thereon the names of all 
witnesses for the prosecution known to him to be such at the time of 
the filing of the same, hut other witnesses may testify, in behalf of 
the prosecution, on the trial of said action, the same as if their names 
had been indorsed upon the information. 

§ 7986 . Verification. Form of. The information must be
verified by the state's attorney or by the person appointed to prose­
cute, or by the prosecuting witness, or by some other, person, and 
said verification must be signed by the person verifying and may be 
to the effect that the person verifying has read or heard the informa­
tion read, and knows the contents thereof, and that he is informt>d 
and verily believt>s that the facts set forth therein are true, and from 
said knowledge, information and belief he states the same to be tnw. 

§ 7987. Information. Form of amendment. The informa­
tion must cqnform to the requirements of the article of this code enti­
tled, "Rules of Pleading and Form of the Information or Indictment, . ,
and may be amended in matter of form, without a new verification, or 
of substance with a new verification at any time before the defendant 
pleads, without leave of the court. The information may bP 
amended at any time thereafter or during the trial as to all matters of 
form, at the discretion of the court, when the same can be done with ­
out prejudice to the rights of the defendant. No amendment must 
cause any delay of the trial unless for good cause shown by affidavit . .

ARTICLE 3 . -- CA LLINO OF T H E  GRAND Jent. 

§ 7988. Grand j�� defined. Format�on. A grand jury
is a body of men, constshng of not less than F.nxteen nor more than 
twenty-three persons of the county possessing the qualifications pre­
scribed by law, and impaneled and sworn to inquire into and true pre­
sentment make to the district court of all crimes or public otft•nsPs 
against the laws of this state committed or triable within the count \· 
or judicial subdivision for which the court is holden. 
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§ 7989. When grand jury may be called. No grand jury
shall be drawn or summoned to attend at the session of any distric t 
court within this state unless the judge thereof shall so direct by 
order in writing under his hand and filed with the clerk of the court 
at which said ·grand jury is required to attend. The judge of the 
d istrict court in and for any county or judicial subdivision must, in 
t ho manner herein provided, direct that a grand jury be drawn and 
summoned to attend at a term of the said court, whenever : 

1. He shall deem the attendance of such jury necessary for the
due enforcement of the laws of this state. 

2. The board of county commissioners of the county wherein the
court is to be held, in writing, requests him so to do ; or, 

3. A petition in writing, signed by at least twenty.five resident
freeholders or taxpayers of said county or judicial subdivision and 
requesting the same is presented to such judge. The request pro­
vided for in subdivision 2 of this section and the petition mentioned 
in subdivision 3 hereof must be presented to such judge at least 
fifteen days before the commencement of the term at which the 
attendance of a grand jury is requested. 

ARTICLE 4.  - Fon:MATION OF THE GRA�D J'C'RY. 

§ 7990. Challenges. State. Accused. The state or a per­
son held to answer a charge for a public offense, may challenge the 
panel of a grand jury, or an individual grand juror. 

§ 7991. Challenge allowed. Procedure. Whenever a chal­
lenge to the panel or to an indiYidual grand juror is allowed, the court 
shall make an order to the sheriff or other officer to summon without 
delay from the body of the county, a sufficiPnt number of persons to 
C'omplete or to form a grand jury. 

§ 7992. Twelve jurors may :find an indictment. Xo
indictment shall be found, nor shall any presentnwnt or a<>eusation be 
made, without the concurrence of at least twelve grand jurors. 

§ 7993. Challenge to panel. Causes for. A challenge to
the panel ma;v he interposed hy either party for one or mon, of the 
following <'auses 011ly : 

1 . That the requisite number of ballots was not drawn from the
jury hox of the eounty or subdivision. 

2 . That notice of the drawing of the grand jury was not given.
3. 'fhat the drawing was not had in the presPnce of the officers

<1,•i-;ignated by law, or in the mannPr prescribed by law. 
§ 7994. Challenge allowed, jury discharged. If a challenge

to the pam•l iR allowed, the grand jury must be dis<'harged. 
§ 7996 . Challenge to individual grand juror. Causes for.

.\ c·hallPnge to an individual grand juror may be interposed by eitht•r 
party, for one or more of the following causes only : 

1 . 'l'lrnt he is  a minor.
2. That he is not a qualified clt>ctor.
a. 'l'hat he is otherwise disqualific.>d under any of the provisions

of arti<"h· 10, chapter 7 of the polit ical 1·tKh• . 
J . That he  is  insane.
t> .  'l'hat he is a prmwcutor upon a <'hargc, Hl-{a inst the dt•fendant. 
H. 'l'hat ho is a witness on the part of tlw prosecutiou , and has

bPPII sPrwd with proeeHs or houud by an undt>rtnking as sud1 . 
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7. That a state of mind exists on his part in reference to the case,
or to either party, which will prevent him from acting impartially 
and without prejudice to the substantial rights of the party challeng­
ing; but no person shall be disqualified as a juror by reason of hav­
ing formed or expressed an opinion upon the matter or cause to be 
submitted to such jury, founded upon public rumor, statements iu 
public joumals or common notoriety, provided it satisfactorily appears 
to the c0urt. upon his declaration, under oath or otherwise, that he 
<:'an and will, notwithstanding such an opinion, act impartially and 
fairly upon the matters to be submitted to him. 

§ 7996. Challenge may be oral or written. Challenges
may be oral or in writing, and must be tried by the court. 

§ 7997 . Challenge allowed or disallowed. Clerk. Entry.
The court must allow or disallow the challenge, and the clerk must 
enter its decision upon the minutes. 

!:i 7998. Effect of challenge allowed. If a challenge to an 
individual grand juror is allowed, he cannot be present at or take part 
in the consideration of the charge against the defendant who inter­
posed the challenge, or the deliberations of the grand jury thereon. 

§ 7999. Violation. Punishment. The grand jury must
inform the court of a violation of the last section, and it is punish­
able by the court as a contempt. 

§ 8000. Challenge must be before jury is sworn.. Neither
the state, nor a person held to answer a charge for a pubhc otfi>nse, 
c·an take advantage of any objection to the panel or to an individual 
grand juror unless it is by challenge, and before the grand jury is 
swom. except that after the grand jury is sworn and before the indict­
ment is found, the court may, in its discretion, upon a good cause 
shown, rt>ceivc and allow a ehallenge. 

§ 8001. Court may order another grand jury. If the grand
jury is discharged by an allowance of a <'lrnllenge to the whole panel, 
or if an offense is committed during the sitting of the court, after the 
rP�ular discharge of the grand jury, or if after such discharge a new 
indictment becomes requisite by reason of an arrest of judgment or 
hy the quashing of an indictment, or if from any other good and 
�ufficient cause another grand jury may become neceesary, the court 
may, in its discretion, order that another grand jury be summoned, 
and the court may to that end forthwith make an order to the county 
C'ommissioners for the immediate selection and furnishing to the derk 
of a list of jurors, and may make such further orders to the elerk, 
sheriff and other officers for an immediate compliance with their 
duties as may be proper to obtain another grand jury at and during 
the same term of the court. 

§ 8002. Special grand jury. A grand jury formed and
impaneled as to and in a particular case, after a challenge or challenges 
tu individual grand jurors have been allowed, shall only be sworn to 
net in such particular case, and as to all other cases at the same term 
of the court the grand jury shall be formed in the usual manner pro­
vicled by law. 

§ 8003. Court may a�point foreman. From the persons
smnmoned to serve as grand Jurors, and appearing, the court must 
appoint a foreman. The court must also appoint a foreman when a 
pnson already appointed is discharged or excused before the grand 
jury are dismissed. 
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§ 1 •. �. c. er. r. § 8004. Oath to foreman. The following onth must be admin-
istered to the foreman of the grand jury: 

"You, as foreman of this grand jury, shall diligently inquire into. 
and true presentment make, of all publi0 offenses against this statP. 
0ommitted or triable within this county ( or subdivision), of whi<'h 
you shall have or can obtain legal evidence. You will ke(•p your ow11 
counsel, and that of your fellows, and of the state, �nd will not. 
except when required in the due course of judidal proceedings, dis. 
dose the testimony of any witness examined before you, nor anythin� 
whi0h you or any other grand juror may haw said, nor the manner 
in which you or any other grand juror may have voted on any mRtter 
b{>fore you. You shall present no person through malice, hatred or 
ill ,vill, nor leave any unpresented through fear, favor or atfe0tion, or 
for any reward or the promise or hope thereof: but in all your pn'­
sentments or indictments, you shall present the truth, the wholP 
truth and nothing but the truth, according tu the best of your skill 
anti understanding. So help you God." 

§ 1w. c. er. I'. § 8006. Oath to other grand jurors . The following oath
must be immediately thereupon administered to the other - grand 
jurors present: 

'· The same oath which your foreman has now taken before you on 
his part, you and each of you shall well and truly observe on your 
part. �o help you God." 

§ 1).(1, c. er. ,.. § 8006. Court must charge grand jury. The grand jury
being impaneled and sworn, must be charged hy the court. In doing 
so, the court must give them such information as it may deem proper 
ns to the nature of their duties, and as to any charges for publi,· 
offenses returned to the court, or likely to come before the grand 
jury. 

� 1'1. c. er 1·. § 8007. Jury must retire. The grand jury must then retire.
to a private room and inquire into the offenst"s cognizable by them. 

g 1-::. c. er. 1·. § 8008. Clerk. Appointment. His duty. The grand jury 
must appoint one of their number as c-lerk, who must preat,rve 
minutes of their pro0eedings, except of the votes of the individual 
members, and of the evidence given before them. 

§ 1-.:1. c. er. 1·. § 8009. When jury to be discharged. On the <'ompletion
of the business before them. or whenever the court shnll he of opinion 
that the public interests will not be subserved hy a further continu­
ance of the session, the grand jury must be clisehargPd by the 0ourt: 
hut whether the business is eompleted or not, they are. diseharged hy 
the final adjournment of the court. 

ARTICLE 5. - POWERS AND DUTIES OF THE Ci-RA:SD ,Jl·ny_ 
� N. •·. n. ,.. § 8010. General powers and duties. The grand jury ha,;;

power, and it is the.ir duty to inquire into all publit- offt>llEl'S c--0111-
mittnl or triable> in the c-uunty or sulxlivision. and to pres<'nt them to 
the. court, e.ither hy presPntment or in<lictmt"nt. or accusation in writ­
i11g. 

� 1-:,. <'. n. 1·. � 8011. Presentment defined. A pre!'e11tnw11t is an informal 
stnfrmc-nt in writing by the. grand jury, rPJJTt•:--enting tot lw euurt that 
n J>Hhlic offpusC' has hc-Pn commit.tPd, which i1:- triahl<· in the- c-ounty 
••r i-11hdidsion, nnd that tht>r<' iF, reasonahh· ground for lwlit>,·ing tlwt
a partieulRr irnli,·idunl, nanwd or deseritwd, ·hnH <'ommitte<l it.
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§ 8012. Oath to witness. Thc1 foreman �ay a<lminister an
oath to any witness appearing b3fore the grand jury. 

§ 8013. What evidence receivable. In the investigation of
a charge for the purpose of either presentment or indictment or 
accusation, the grand jury can receive no other evidence than such 
as is given by witnesses produced and sworn before them. or furnished 
by legal documentary evidence . 

§ 8014. Evidence . Legal. Best. The grand jury can
receive none but legal evidence and the best evidence in degree to the 
exclusion of hearsay or secondary evidence. 

§ 8016. Evidence of the accused. The grand jury shall
upon the request of the accused, and may of their own motion, hear 
the evidence of the accused. It is their duty to weigh all the evi­
dence submitted to them and when they have reason to believe that 
there is other evidence they inay order such evidence to be produced 
and for that purpose the state's attorney shall issue process for the 
witnesses. 

§ 8016. When indictment ought to be found. The grarnl
jury ought to find an indictment when all the tw i cfonce bdfore them. 
taken together, is such as in their judgment would warrant a convic­
tion by the trial jury. 

§ 8017. Member must give evidence. If a memh�r of th,J
grand jury knows or has reason to believe, that a publie offense has 
been committed, which is triable in the county or subdivision, he 
must declare the same to his fellow jurors, who must thereupon 
investigate the same. 

§ 8018. Concerning what grand jury must inquire. ThP
grand jury must inquire : 

1 . Into the case of every person imprisoned in the jail of the
county or subdivision, on a criminal charge, and not indicted. 

2. Into the condition and management of the public prisons in
the county or subdivision ; and, 

3. Into tho willful and corrupt misconduct in office of public o lii­
cers of every description in the county or snbJivision. 

§ 8019. Entitled to access to prisons and public record3.
They are also entitled to free access at all reasonable times, to public 
prisons, and to the examination, without charge, of all public records 
in the county. 

§ 8020. Jury's privilege. Advice. Court. State's attor­
ney. The grand jury may at- all reasonable times ask the advice 0 £  
the court or  of  the state's attorney. The state's attorney may at all 
times appear before the grand jury for the purpose of giving informa­
tion or advice relative to any matter cognizable before them, and may 
interrogate witnesses before them whenever he thinks it necessary ; 
but no other person is permitted to be present during their sessions 
except the members and a witness actually under examination, and no 
person whomsoever must be permitted to be present during Urn 
expression of their opinions or the giving of their votes upon any 
matter before them. 

� 8021. Secrecy. Things said. Votes. Every member of 
the grand jury must keep secret whatever he himself or any oth9r 
�and juror may have said, or in what m•mner he or any other grand 
Juror may have votNl on a matter bJfore them. 

§ 8022. When juror may disclose. A memb�r of th� gra td
jury may, however, be required by any court to disclose the testimony 
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§§ 80-23-8030 CRIMl�.-\L PROCEDURE. Rules of Pleadin,q aild 

of a witneEs examined before the grand jury, for the purpose of ascer­
taining whether it is consistent with that given by the witness before 
the court, or to disclose the testimony $iven before them by any per­
son, upon a charge against him for perJury in giving his testimony, 
or upon his trial therefor. 

§ 1\l,. c. n. "· § 8023. Grand juror cannot be questioned. A grand juror
cannot be questioned for anything he may say, or any vote he may 
give in the grand jury, relative to a matter legally pending before the 
jury, except for a perjury of which he may have been guilty in mak­
ing an accusation or giving testimony to his fellow jurors. 

§ 1!111. C. Cr .  I ' .

§ �'04 1. ( ' . f'r. I ' .

� �'1 • 1 .  C. , ·r .  P. 

§ �'ll�. C .  ( ' r .  I'.

§ �, ,:1. C. (' r. I '.

� �, , 1 .  (' .  Cr. I ' .  

� ::o�,. ( ' . Cr . I '. 
a m · , 1 .  

ARTICLE 6 .  - PRESENTMENT AND PROCEEDINGS THEREIN. 

§ 8024. Presentment, how found. Signed. A present­
ment cannot be found without the concurrence of at least tweh-e 
grand jurors. When so found it must be signed by the foreman. 

§ 8026. Presented to court. The presentment when found
must be presented by the foreman, in presence of the grand jury, to 
the court, and must . be filed with the clerk. 

§ 8026. Bench warrant may issue. If the facts stated in
the prC'sentment constitute a public offense triable in the county or 
subdivision, the court must direet the clerk to issue a bench warrant 
for the arrest of the defendant. 

§ 8027. · Issued by clerk. The clerk, ou the application of
the judge or state's attorney, mny, accordingly, at any time after the 
order, whether the court is sitting or not, issue n bench warrant, under 
his signature and the seal of the court, into one or more counties, or 
into any part of the state. 

§ 8028. Form of warrant. The bench warrant, upon preseut­
meut, must be substantially in the following form : 
�tate of Xorth Dakota. l ss.County of . . . . . . . . . . . . � 
To any sheriff, constable, marshal or policeman in this state: 

A presentment having been made on the . . . . . . . .  <lay of . . . . . . . .  . 
1 8  . . . . . .  , to the district <'ourt of the county of . . . . . . . . . .  , ( or . . . . .  . 
snb11.i\·ision) charging C. D. with the erime of . . . . . . . . . . , ( designa. 
ting it generally ) you are therefore C'ommanded forthwith to arrest 
the above named C. D. ,  and take him before E. F. , a magistrate of 
the county of . . . . . . . . . .  ; or in case of his abec>nee or inability to act. 
before the nearest and most accessible> magistrate in . . . . . . . . county. 

Given under my hand, with the seal of said court affixed, this . . . . .
day of . . . . . . . . A. D. lH . . . . .  . 

.Bv order of the court. 
[ Seal ] . . . . . . . . .  • . . . . . . . . . . . . . . . , clerk. 

§ 8029. Where and how warrant may be served. Tlw
bc>nch warrant may b.c, served in any county or part of the state, and 
the officer serving it must proceed thereon as upon a warrant of arrest. 

§ 8030. Magistrate's procedure on warrant. The magis­
trate, when the defendant is brought before> him, must proceed upon 
the charges contained in the presentnwnt, in the same manner as 
upon a warrant of arrc-st on a complaint. 
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Form of I njormation, etc. CRIMINAL PROCEDURE. §§ 8031-8039 

ARTICLE 7. - FnrnING AND PRESENTATION OF THE INDIC'fMENT. 

§ 8031: Finding. Twelve jurors must concur. An indict- ll :!06. c. cr. I' .
ment cannot be found without the concurrence of at least twelve 
i:,.rnm<l jurors. When BO found, it must .be indorsed "a true bill," and 
the indorseinent must be signed by the foreman of the grand jury. 

§ 8032. When accused must be dismissed. If twelve grand 11 :.m, c. er. I'. 
jurors do not concur in finding an indictment against a defendant who 
has been held to answer, the original complaint and the certified record 
of the proceedings before the magistrate transmitted to them, must be 
rtitumed to the court, with an indorsement thereon, signed by the 
foreman, to the etf ect that the charge is dismissed. 

§ 8033. Dismissal of charge. Resubmission. The dis- D :ni, c. cr. r.
missal of the charge does not, however, prevent its being again sub-
mitted to a grand jury as often as the court may BO direct. But with-
out such direction it cannot be again submitted. 

§ 8034. Names of witnesses on indictment. When an indict- § �'09. c. cr. P.
m'ent is found, the names of the witnesses examined before the grand am'd. 

jury must, in all cases, be inserted at the foot of the indictment or 
indorsed thereon before it is presented to the court. 

§ 8036 . Presentment of indictment. An indictment, when o 210, c. er. r.
found by the grand jury, must be presented by their foreman, in their 
presence, to the court, and must be filed with the clerk, and remain 
in bis office as a public record. 

§ 8036. Persons indicted, how arrested. When an indict· 11 211 .  c. cr. P. 
ment is found against a defendant who has not . been previously 
arrested, and is not under bail, the same proceedings must be had as 
are prescribed in sections 8065 to 8072 inclusive, against a defendant 
who fails to appear for arraignment. 

C H A P T E R  8 .

RULES OF PLEADING AND FORM OF THE INFORMATION 
OR INDICTMENT. 

§ 8037. Forms of pleadings in criminal actions. All the 11 212, c. cr. I'.
forms of pleading in criminal actions, and rules by which the suffi-
ciency of pleadings is to be determined are those prescribed by this 
code. 

§ 8038 . First pleadin3, information or indictment. The 11 21a, c. er. P.
first pleading on the part of the state is the information or the am,d. 
indictment. 

§ 8039. What information or indictment must contain. 11 214• c. er. , •.
The information or indictment must contain: am'd. 

1. The title of the action, specifying the name of the court to
which the information or the indictment is presented, and the names 
of the parties. 

2. A statement of the acts constituting the offense, in ordinary
and concise language, and in such manner as to enable a person of 
common understanding to know what is intended. 
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CRIMINAL PROCEDURE. Rules of Pleading and 

§ 8040. Things as to which allegations must be certain
and direct. The allegations of the information or the indictment 
must be direct and certain as regards : 

1 .  The party charged. 
2. The offense charged.
3. The particular circumstances of the offense charged. when they

are necessary to constitute a complete offense. 
§ 8041. Fictitious name. True name. When a defendant

is informed against, indicted or prosecuted by a fictitious or erroneous 
name, and in any stage of the proceedings his true name is discovered, 
it must be inserted in the subsequent proceedings, referring to the 
fact of his being prosecuted by the name mentioned in the informa­
tion or indictment. 

§ 8042. · Charge. One offense. Different counts . . Tbe
information or the indictment must charge but one offense, but the 
same offense may be set forth in different forms or degrees under dif­
ferent counts ; and when the offense may be committed by the use of 
different means, the means may be alleged in the alternative in tl_ie 
same count. 

§ 8043. Time offense committed. The precise time at which
the offense was committed need not be stated in the information or in 
the indictment ; but it may be alleged to have been committed at any 
time before the filing thereof, if an information ; or if an indictment, 
before the finding thereof, except when the time is a material 
in�edient in the offensa. 

§ 8044. Certain errors not material. When an offense
involves the commi88ion of, or an attempt to commit a private injug, 
and is described with sufficient certainty in other respects to identify 
the act, an erroneous allegation as to the person injured, or intended 
to be injured, is not material. 

§ 804� . Construction of words. The words used in an 
information or in an indictment must be construed in their usual 
acceptati.on in common language, except words and phrases defined 
by law, which are to be construed according to their legal meaning. 

§ 8046. Statutory words not strictly pursued. Words
used in a statute to define a public offense, need not be strictly pur­
sued in the information or indictment ;  but other words conveying the 
same meaning_ lllay be used. 

§ 8047. When information or indictment sufficient. The
information or indictment is sufficient if it can be understood there­
from : 

1 .  That it is entitled in a court having authority to rec�ive it, 
though the name of the court is not stated. 

2. That it was presented by a person authorized by law so to do,
if an information; or if an indictment, that it was found by a grand 
jury of the county or judicial subdivision in which the court was 
held. 

3. That the defendant is named, or if his name cannot be dis­
covered, that be is described by a fictitious name, with a statement 
that bis true name is to the informant or, as the case may be, to the 
grand jury, unknown. 

4. That the offense was committed at some place within the juris­
diction of the court. except when the act, though done without th(I 
local juris<lietion of the county or judicial suhdivision is triable 
thnein. 
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Po,•1,i o/ In.formation, etc. CRIMINAL PROCEDURE. 

5. That the offense was committed at some time prior to the time
of the presenting'of the information or of the finding of the indiet­
rnent. 

f'i . That the ad or omission charged as the offense is clearly and 
distinctly set forth in ordinary and concise language, without repeti­
tion , and in such a manner as to enable a person of common under­
standing to know what is intended. 

§§ 8°'8-8005 

7. That the act or omission d1arged as the offense, is stated with
such a dt"gree of certainty as to enable the court to 'pronounce judg­
ment upon a conviction, according to the right of the case. 

§ 8048. Errors of form disregarded. No information or 11 2'�1. c . cr. I'.
indictnwnt is insufficient, nor can the trial, judgment or other pro- am'd .  

<·eedings thereon he affected hy reason of a defc>ct or imperfection in
matttlr of form, which does not tend to the prejudice of the substan-
tial rights of tlw defendant upon the merits.

§ 8049. What need not be stated. Neither presumptions of II w. c. er. I'.
law, nor matters of which judicial noti<-P is taken, need be stated in am·. i .  

an information or  in an indictment. 
§ 806 0. Pleading judgment . Jurisdictional facts. In !I w,. c. cr. l'�

!Jleading a judgment or other determination of, or proceecliiig before,
a eonrt �r officer of special jurisdiction it is not nect-ssary to state the
fa(:ts conferring jurisdiction: hut tlw judgment or dt,tennination may 
he st ated to havP been duly given or made. The fads constituting
jurisdietion, however, must be established on the trial. 

§ 806 1. Pleading private statute . Title. Day of passage. !I 2'2t1. c. cr. P.
In pleading a private statute, or a right derived therefrom, it is 
sufficient to refer to the statute hy its title and the day of its passage, 
and the court must thereupon take judicial notice thereof . 

.:.. 8062. Libel. Extrinsic facts . Sufficient statements. 11 2'�,. c. cr. I'.:'I 
am 'il .  An information or an indictment for libel need not set forth any 

extrinsic facts for the purpose of showing the application to the party 
libeh•d of the defamatory matter on which the information or indict­
ment is founded, hut it is sufficient to state generally that the same 
was published concerning him. and the fact that it was so published 
must  be established on the trial. 

!$,· 8063. Forgery. Instrument destroyed. Misdescrip- 11 2211. c. cr. 1•. 
am'il. tion. ·when the instrument which is the subject of an information 

or i 1 1clidment for forgery has been destroyed or withheld by the act 
or procurement of the defendant, and the fact of the destruction or 
withholding is alleged in the information or indictment and 
ei,;ta hlished on the trial, the mifdescription of the instrument is im­
material. 

§, 8064. Perjury. Substance . Oath. Authority. Fal- 11 2'.!11. c. cr. P. 
am'd. sity . In an information or indictment for perjury, or subornation 

of }Nrjury. it is sufficient to set forth the substance of the controversy 
or mattn in respect to which tht' offense was committed, and in what 
<'ourt or before whom the oath alleged to he false was taken, and that 
the court or person before whom it was taken had authority to 
adm inister it, with proper allegations of the falsity of the matter on 
which the pt'rjury is asssigned ; but the information or indictment 
need not set forth the pleadings, record or proceedings with which 
the oath is connected, nor the commission or authority of the court 
or person before whom the perjury was committed. 

§ 806 6 .  Larceny. Embezzlement. Sufficient allegations. 11 2:ll, c. er. P
am'd,In 1111 information or indictment for larceny or embezzlement of 
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C'RIMIN.-\L PROl'EDURE. Affrr Inclictme11t u 1, d  

money, bank notes, certificates of stock or valuable securities. or for 
·a conspiracy to cheat and defraud a person of any such property, it is
sufficient to allege the larceny or embezzlement, or the conspiraey to
cheat and defraud, to be of money, bank notes. certificates of stock or
valuable securities, without specifying the coin, number, denomina­
tion or kind thereof. 

§ 8066. Obscene literature. Sufficient allegations. .An
information or indictment for exhibiting, publishing, passing. selling
or offering to sell, or having in possession with such intent, any lewd
or obscene book, pamphlet, picture. print, card, paper ur writing, 
need not set. forth any portion of the language used or figures shuwu
upon such book, pamphlet, picture, print, card, paper or writing, hut
it  is sutfident to state generally the fact of t lw lewdnes5 or obscenity
thereof.

§ 8067. Personal property. Several owners. Sufficient
allegations. ·when an offense is committed upon, or in relation to,
any personal property belonging to several partners or owners. the
information or indictment for such offense is sufficient, if i t  allt·;.ws 
such property to belong to any one or more of SUC'h partners ur
owners without naming them all .

§ 806 8. Several defendants. Convicted. Acquitted . l 'pon
an information or indictment against several defendants, any oue or
more may be convicte<l or acquitted.

§ 8069. Accessories. Principals. Certain distinctions
abrogated. The distinction between an accessory before the fa<'t
and a principal, and between principals in the first and second <legr,ie .
in cases of felony, is abrogated ; and all persons corn·ernc,d in the cum­
mission of a felony, whether they directly commit the act constitu­
ting the offense, or aid or abet in its commission. though not present.
mu&t be prosecuted. tried and punished as principals. and no other 
facts need be alleged in the information or indictment against such 1m
accessory, than are required in an information or indictment against. 
his principals.

§ 8060. Accessory punished, though principal not. An
accessory to the commission of a felony may be prosecuted, tried and
punished, though the principal felon may be neither prosecuted 1 1ur
tried. and though the principal may have been acquitted.

§ 8061. Compounding felony. Punishment. A perimu may
be prosecuted, tried and convictt>d, for having. with the k11owledp:t• uf  
the commission of  a public offense, taken monc>y or property of
another, or a gratuity or reward, or an engagement or promise thert• ­
for, upon the agreement or understanding, expr<'ss or implied, to cum -
pound or conceal the offense. or to abstain from a prusN·ution tht•r,· ­
for, or to withhold any evidence thereof, though the person guilty of
tlw original offt•rnw has 11ot hPt•n prosecut<'d. 
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Before Trial. CRIMINAL PROCEDURE. 

C H A P T E H  � -

PLEADI�GS AND PROCEEDINGS AFTER INFORMATION 
OR lNDICT)IENT AND BEFORE THE CO::\I­

.MENCE�IE�T OF THE TRIAL.  

ARTICLE 1 .  - ARR.UONlf E!'iT OF  THE  DEFESDANT. 

§ 8062. When and where defendant arraigned.. When the
information or indictment is filed, the defendant must be arraigned 
thereon before the court to which it is presented, if an information ; 
or if an indictment, in which it is found, if triable therein, if not, 
before the court to which it is removed or transmitted. 

§ 8063. Felony, defendant present. Misdemeanor, coun­
sel. If the information or indictment is for a felony the defendant 
must be personally present, but if a misdemeanor only, his personal 
appearance is unnec-essary, and he may appear upon the arraignment 
by couniwl .  

§ 8064 . Presence enforced by direction of court. When
his personal appearance is necessary, if he is in custody, the court may 
direct the offieer in whose custody he is, to bring him before it to b;:1 
arraigned, and the officer must do so accordingly. 

§ 8066 . Same. Warrant of arrest. If tlw defendant hRs bL·L•n
discharged on bai l, or has deposited money instead thereof, and does 
not appear to he arraigned, when his personal attendanee is necessary, 
the court, in addition to the forfeiture of the undertaking of bail or 
of the money deposited, may direct the clerk to issue a bench warrant 
for hiR arrest. 

§ 8066. Warrant, clerk to issue. The clerk, on the appli­
c-ation of the state 's attorney, may, accordingly, at any time after the 
order, whPtl ter the court is sitting or not, issue a bench warrant into 
one or more counties. 

§ 8067. Warrant, form. Felony. The hPnch warrant upon
the information or indictment, must, if  the offense is a .felony, he 
substantially in the following form : 
State of North Dakota, } C t f 88.oun y o  . . . . . . . . . . . . .  . 
To any sheriff, constable, policeman or marshal in this state : 

An information ( or indictment as the case may be ) ,  having been 
filed on the . . . . . . . .  day of . . . . . . . . . .  , 18 . . .  , in the district court in 
and for the county ( or judicial subdivision of . . . • . . . . . .  ), charging 
. . . . . . . • . .  with the crime of . . . . . . . . . .  , ( designating it generally ) ;
yon are therefore commanded forthwith to arrest the above named 
. . . . . . . . . . . .  and bring him before that court ( or before the court to 
which the information or indictment may have been removed, naming 
it ) ,  to answer said information ( or indictment ) ,  or if the court has 
adjourned for the term, that you deliver him into the cmstody of the 
sheriff of the county of . . . . . . • • . .

Given under my hand, with t.he seal of said cou i-t affixed, this 
. . . . . . . .  day of . . . . . . . . . .  , 18  . .  . 

By order of the court. 
[ Seal. ] . . . . . . . . .  . .  . .  . . .  . . .  , clerk. 

§ 8068 . Same. Misdemeanor. Bailable felony. If the
offense is a misdemnmor or a bailable felony, the bench warrant muRt 
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CRIMINAL PROCEDURE. Ajte,· Indictment and 

be in a similar form, a<lding to the body thereof a direction to the 
following C'ffect. " or if he requires it that you take him before any 
magistrate' of that county or in the county in which you arrest him, 
that he may give bai l  to answer the information (or indictment )." 

§ 8069. Court fix amount of bail. If the offense charged is
bailable the court, upon directing the bench warrant to issue, must 
fix the amount of bail ; and an indorsement must be made on the 
hench warrant and signed by the clerk, to the following effect : 

" The defendant is to be admitted to bail in the sum of . . . . . . . . . . .  . 
dollars. " 

� 8070. Arrest. Offense not bailable. Custody. The 
defendant, when arrested under a warrant for an offense not bailable, 
must be held in custcdy by the sheriff of the county or judicial sub­
division in which the information is filed or indictment found. 

� 8071. Warrant served in any county. The bench war­
rant may be serwd in any county or judicial subdivision of the state 
in the same manner as a warrant of arrest. 

§ 8072. Magistrate. Taking bail. Procedure. If the
dPfondant is brought before a magistrate of another county for the 
purpm,e of giving hail, the magistrate must proceed in respect thereto, 
i n  the samt- manner as if the defendant had been brought before him 
11 i-;on a warrant of arrest, and the same proeeedings may be had 
thNeon. 
* 8073. Felony. Ball given. Increased amount. When

t lw information or indictment is for a felony, and the defendant, 
ht-fore the filing or finding thereof, has given bail for his appearance 
to answer tht- charge, the court to which the information or indict-
1 1wnt is prt-sented, or sent or removed for trial, may order the defend­
ant to be eommitted to actual custody either without bail, or unless 
he gives bail in an increased amount, to be spedfied in the order. 

� 8074. Procedure. Defendant present. Absent. If the 
dt>fendant is present when the order is made, he must be forthwith 
eummitted accordingly. If he is not present, a bench warrant must 
Ix• issued and proceeded upon in the manner provided in this artide. 

§ 8071>. Arraignment. Counsel for defendant. If the
dt-fendant appears for arraignment without counsel, he must be 
informed by the court that it is his right to have counsel before being 
arraigned, and must be asked if he desires the aid of counsel. If he 
dt'i-:irei; and is unable to employ counsel, the court must assign coun­
sel to defend him. 

� 8076. How arraignment made. The arraignment must be 
mwle by the C'ourt, or by the clerk or state's attorney under its diret·­
t iu11 , and eonsists of reading the information or indictment to the 
defendant, and asking him whether he pleads guilty or not guilty to 
t ht- information or indictment. 
* 8077. Defendant's true name. When the defendant is

arraigned, he must be informed that if the name by which he is 
inforiued against or indicted is not his true name, he must disclo&' 
his tnw name or be proceeded against by the name in the informa­
tiu11 or indictnwnt. 

§ 8078. No other name given. If he gives no other name,
tlw court may proce>cd aceordingly. 

§ 8079. Another name given, procedure. If he alleges
that anothn name is his true name, the court must direct an entry 
tlwr<.'of in th<' minutes of the arraignment, and the subsequent pro-
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ceedings on the information or indietment may be had against him 
by that name.  referring also to the . name by which he is informed 
against or indicted. 

§ 8080. Time to answer given defendant . If, on the
arrflignment, the defendant requin•s i t, he must be allowed unti l the 
next day, or such further time may be allowed him as the court may 
deem reasonable. to answer the information or indictment. 

§ 808 1 .  Answer. Motion to set aside. Demurrer. Plea.
If the defendant does not require time, aH provided in the last section, 
or if he  does, then 011 tlw next day. or at such further day as the 
eourt may have allowed him,  he may, in answer to the arraignment, 
either move the court to SC't asidc the information or iuclidment ,  or 
may dl•mur or plead tlwreto. 

ARTICLE 2. - �ETTING ASIDE THE INFORMATION on l:NDIC T:MEJS'f 

� 8080-808(; 

§ �:, 1 .  C. ( ' r. I'.a111 · , 1 .  

§ �:,:, , (' . Cr. I ' .am'tl. 

§ 8082. Causes for setting aside, classified. The iuforma- 11 �Iii. c. er. I' .
t iun or indidment must he set aside by the court in whieh the am·, 1 .  
defn1dant is arraigned, upon his motion , in ei t  hn of the following 
cases : 

If it is an information : 
1 . In all <"Rses when the ddemlant  is eutitled to a preliminary

examination b('fore a magistrate, b(,fore the filing of such information, 
when he has not had stwh examinat ion and been held to answn 
bdore the district court, or has not waived such examinat.ion in 
wri ting, or orally bt>fore a magistrate . 

2. When the information i_s not subscribed by a person authorized
to act as informant. 

,J . \Vhen the information is not verified ; or, 
If it is an indictmc,ut : 
1 . \Vhen it is not f8und. indorse<l and presented or filed as pre­

scribed by this code. 
2. When the names of the witnesses examined before the . grand

jury are not inserted at the foot of the indictment or otherwise exhib­
i ted thereon. 

� - \Yhen a person is permitted to be present during the session of 
the grand jury, while the charges embraced in the indictment are 
under consideration , except as provided in section 8020. 

4. When the- defendant had not been held to answer before the
finding of the indictment, on any ground which would have been good 
�round for challenge, either tu the panel or to any individual grand 
Juror. 

§ 8083 . Motion. Form. Contents. Time. The motion to
set aside the information or indietment must be in writing, subscribed 
bv the defendant or his attorney, and must specify clearly the ground 
of objection to the information or indictment, and said motion must 
be made before the defc-ndant demurs or pleads, or the objection is 
waived . 

� 8084. When motion heard. The motion must be heard at 
the time it is made, unless for good cause the court pustpones the 
hearing to another time .  

� 8086. Motion denied, answer immediately. If  the motion 
is clenied, the defendant must immediately answer the information or 
indictment, either by demurring or pleading thereto. 
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CRIMINAL PROCEDURE. After Indfot111r1 1 f and 

§ 8086. Motion granted. Procedure. If the motion is
granted the court must order that the defendant., if in custody. ht> 
discharged therefrom, or, if admitted to bail, that the bail be exmwr· 
ated, or, if he has deposited money instead of bail, that the same he 
refunded to him, unless the court directs that another or an amended 
information be filed or that the case be submitted to the same or 
another grand jury ; or, if the case is such that an information might 
have been filed against the defendant had a grand jury not �t•n 
called at the time, or the defendant at any time waives a preliminary 
examination, in writing, the court may direct an information to be 
filed for th� offense charged in the indictment set aside. 

§ 8087. Further prosecution. Procedure. If the eourt
directs that another or an amended information be filed or that the 
case be resubmitted to the same or another grand jury, the defendant, 
if already in custody, must so remain, unless he is admitted to bail : 
or, if already admitted to bail or money has been deposited instead 
therefor, the bail or money is to be answerable for the appearance of 
the defendant to answer a new information or indictment. and unless 
another or an amended information or an information in the place of 
the indictment set aside, as provided in the last section, is filed within 
ten days from the date of the order, or the filing of the defendant's 
waiver of a preliminary examination, or a new indictment is found at 
the same or next term of the district court, as the case may oo, tlw 
defendant must oo discharged and his hail exonerated or money 
refunded as provided in the preceding section. 

§ 8088. Or'1er setting aside, not a bar. An order settiug
aside an information or indictment, as provided in this article is no 
bar to a future prosecution for the same offense . 

ARTICLE 3. - DEMURRER . 
• 

§ 8089. Defendant's pleading. Demurrer. Plea . Th1._\ 
only pleading on the part of the defendant is either a demurrer or a 
plea. 

§ 8090. Made in open court . Time. Both the demurrt>r
and the plt1a must be put in in open court, either at the time of the 
arraignment, or at such other time as may be allowed to the defend­
ant for that purpose . 

§ 8091. Grounds of demurrer. The defendant may clt-mnr
to the information or indictment wht1n it  appears upon the fat· I' 
thereof, t1itlwr : 

1 . That. the court has no jurisdiction of the otfense charged thC'rei1 1 :
or, if an indi<'tment, that the grand jury by which it was fon11cl h1u i 
no authority to inquire into the offense chargC'd, by reason of its not 
being within the jurisdiction of the county or judicial sulxlivision. 

2. That it do<'S not substantially conform to the requirements , , f
this code. 

B. That more than on0 offense is charged tlwrein.
-1. That the facts state<l do not eonstiti1te a public otfenst-> . 
i> .  That. it contains any matter, which if true, would constihth• a 

l<'gal jui,tifi<"ation or excuse of the otftmse charged. or oth<'r h'gal har 
to the prosecution. 

§ 8092. Requisites of demurrer. The demurrer must I){\ in
writing, signed either by the dt1fendant or his ('OUnS('l, and fih·d . 
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It must distinctly specify the grounds of the objection to the infor­
mation or indictment, or it must be disregarded. 

§ 809S. Time of hearing. Upon the demurrer being filed,
Hui objections presented thereby must be heard, either immediately 
or at. such time as the court may appoint. 

§ 8094 . Judgment on demurrer. lTpon considering the de­
murrer, the court must give judgment either sustaining or overruling 
it, and an order to that effect must be entered upon the minutes. 

§ 8096.  Effect if sustained. Further proceedings. If the
demurrer is sustained the judgment is final upon the information or 
indictment demurred to, and fs a bar to another prosecution for the 
same offense, unless the court, being of the opinion that the objection 
on which the demurrer is sustained may be avoided in a new informa­
tion or indictment, directs another or an amended information, or an 
information in the place of the indietment demurred to as provided 
hy law in case an indictment is set aside, to be filed, or that the case 
be submitted to the same or another grand jury. 

§ 8096. Amendment not directed, defendant discharged.
If the court does not permit thr information to be amended nor direct 
that another information be filed or that the case he resubmitted as 
provided in the preceding section, the defendant, if in custody, must 
br discharged, or, if admitted to bail his bail is exonerated, or, if he 
has deposited money instead of bail, the money must be refunded to 
him. 

§ 8097. Defendant not discharged, further proceedings.
If the court directs that another or an amended information or an 
information in place of the indictment demurred to, as provided by 
law in ease the indictment is set aside, be filed, or that the case be 
re1mbmitted to the same or another grand jury, the defendant., if 
already in custody, must so remain, unless he is admitted to bail, or. 
if already admitted to bail, or money has been deposited instead there­
for. the bail or money is to be answerable for the appearance of the 
defendant to answer to a new information or indictment; and unless 
another or an amended information or an information in place of the 
indictment demurred to, is filed within ten days from the date of the · 
order sustaining the demurrer, or the filing of the defendant's waiver 
of a preliminary examination, or a new indictment is found at the 
same or the next term of the district court, as the case may be, the 
defendant must be discharged and his bail exonerated or money 
refunded as provided in the preceding section. 

§ 8098. Demurrer overruled. Procedure. If thll demurrer
is overrule<l, the court must permit the defendant, at his eledion, to 
plead, which he must do forthwith, or at such a time as the court may 
allow. If he does not ph•ad, judgment may be pronounced against 
him. 

§ 8099. Certain objections only taken by demurrer. Ex­
ception. ·when the objections mentioned in section 8091, appear 
upon the face of the information or indictment, they can only be taken 
by demurrer, except that the objection to the jurisdiction of the court. 
over the subject of the information or indictment, or that the facts 
stated do not consti tute a public offense, may be taken at the trial, 
under the plea of not guilty, and in arrest of judgment. 
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ARTICLE -1 .  - PLEA . 
11 2,�. c. er. I ' .  § 8100. Pleas classifted. There are four kinds uf pleas to anam ·, ,. information or indictment. A plea of : 

II§ :!.�. ?ill. 
C. Cr. I' .

am·,1 .

II �,; . ( ' , Cr. I ' .  
am·, 1 .  

1. Guilty.
2. Not guilty.
3. A former judgment of conviction or acquittal of the offense

charged, which may he pleaded either with or without the plea of not 
guilty. 

-1. Once in jeopardy, which may also be pleaded either with or 
without the plea of not guilty. 

§ 8101. Plea to be oral. Form of plea. Every plea must
be oral, and must be entered upon the minutes of the court, and in 
substantially the following form: 

1. If the defendant pleads guilty: "The defendant pltwls that lu·
is guilty of the offense charged in this information ( or indictment ) ." 

2. If he pleads not guilty: "The defendant pleads that hc- ii­
not guilty of the offense charged in this information ( or indict­
ment ) . ' '  

3. · If he pleads a former conviction or aequittal : ' ·The defendant
pleads that he has already been convicted ( or acquitted, as t be cnst• 
may be ), of the offense charged in this information ( or indictmc>nt ) .  
hy the judgment of the court of . . . . . . . . . . . . .  ( nami11g it ), renden·d 
at . . . . . . . . . . . . . . . . . .  ( naming the plaet' ) .  on the . . . . . . . . . . . .  day 
of . . . . . . . . . . . . . . . .  , 18 . . . • . " 

4. If he pleads once in jeopardy : · 'The defe1tdant ph•ads that he
has been once in jeopardy for the offense eharged in this information 
( or indictment ) ,  ( specifying the time, place and court ) . ' '  

§ 8102. Plea of guilty only put in by defendant. Ex-
ception. .A pleR of guilty can in no casP be put in, except by the 
defendant himself, in open court, unless upon an information or 
indictment against a corporation, in which case it may he put in by 
counsel. 

11 �.�. c. cr. 1 · .  § 8103. Plea may be withdrawn. The court may, at Rny 
• time ht-fore judgment, upon a plea of guilty, permit it to be with­

II :!79. c. 1 ·r .  ram · o 1. 

11 :,,o, c. l' r. I '. 

II :!' I .  I ' . < ' r. I'. 
Rm "d.  

drawn, and a plea of not guilty substituted.
§ 8104. Issues on plea of not guilty. The plea of not guilty

puts in issue every material allegation in thl� information or indict­
ment.

§ 8106 . Evidence under plea. All matters of fact tending to
t·stablish a defense other than those specified in the third and fourt It
subdivisions of s<>dion t-100, may be given in evidt.>nct• under the
ph•R of not guilty.

§ 8106. Acquittal . Variance. Further prosecution. I f
tht> defendant was formerly acquitted on the ground of variance bt.•­
t Wl'en tlw information or indictnwnt and the proof, :>r the infonna­
tion or imlictnwnt WEIS dismissed upon an objection to its form or
substance. or in order to hold the defend,mt for a higher offt•U&'.
without a jndgmt>nt of acquittal. it is not an acquittal of the Sfllllt' 
otf P llSl' . 

� · ·,·· c n 1 ·  § 8107. Acquittai on merits. Wlwn howewr, the defendant · - -;. ,. , =" ·  · · wRs al'quittt>d on tht' merits. lw is dPNned acqui t ted of the sa11w 
otl'tww, notwithstar1dii1g a ddt•ct in form or suhstE111ce in the in forma­
t ion or indictment on ,,:hich lw was ncquittetl . 
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§ 8 1 08. Former acquittal or conviction. Once in jeop­
ardy. When the defendant is convicted or acquitted, or has been 
once placed in jeopard! upon an information or indictment, the con­
viction, acquittal or Jeopardy is a bar to another information or 
indictment for the offense charged in the former, or for an attempt 
to commit the same, or for an offense necessarily included therein, of 
which he might have been convicted under the information or indict­
ment. 

§ 8 1 09. Refusal to answer. Procedure. If the defendant
refuses to answer the information or indictment by demurrer or plea, 
a plea of not guilty must be entered. 

ARTICLE 5.-REM:OVAL OF THE ACTION BEFORE TRIAL. 

§ 8 1 1 0. Action removed. Causes therefor speculed. The
defendant in a criminal action prosecuted by information, or indict­
ment in any district court of this state, may be awarded a change of 
the place of trial, upon his petition on oath, or upon the oath of 
SOU\e credible person, setting forth that he has reason to believe and 
does believe, and the facts upon which such belief is based, that he 
cannot rec�ive a fair and impartial trial in the county or judicial sub­
division where said action is pending, upon any of the following 
grounds : 

1 . That the prosecuting witness, or state's attorney, or other per­
son appointed by the court to prosecute, or any person or corporation 
promoting said prosecution, has an undue influence over the minds 
of the people of the county or judicial subdivision where the action 
is pending; or, 

2. That the people of the county or judicial subdivision are so
prejudiced against the defendant or the offense of which he is accused, 
that he cannot have a fair and impartial trial ; or, 

3. That it is impossible to obtain a jury in the county or judicial
subdivision that has not formed an opinion, as to the guilt or inno­
C('nce of the defendant, such as would disqualify them as jurors; or, 

4. 'fhat. any other cause exists in the county or judicial sub­
division, where the action is pending, whereby . the defendant would 
probably be deprived of a fair and impartial trial . 

§ 8 1 1 1 . Petition. Notice. Time to prepare. The petition
must he presented at the first term of the court at which the action 
can be tried and before the trial is begun, or, if the action has been 
continued, at any time before the term to which it is continued, upon 
reasonable notice to the state's attorney or the attorney appointed to 
prosecute. The court must, upon request of the defendant or his 
counsel, grant the defendant at least. twenty.four hours after he has 
been arraigned in which to prepare and present such petition. 

§ 8 1 1 2. Court must order. Only one change. The court
being satisfied that cause exists therefor, as defined in section 8110, 
must order a change of the place of trial to some county or judicial 
subdivision where the cause complained of does not exist. But the 
defendant shall he entitled to only one change of the place of trial. 

§ 8 1 1 3. Duty of clerk. The order of removal must be entered
upon the minutes, and the clerk must thereupon make out and trans­
mit to the court to which the action is removed, a certified copy of 
the order of removal and of the records, pleadings and proceedings in 
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the action, including the undertakings for the appt'ararwe of the 
defendant and of the witnesses. 

§ 8114, Disposition of defendant . If the defendant is in
custody, the order must provide for the removal of the defendant,  by 
the sheriff of the county or subdivision where he is imprisoned, to 
the custody of the proper officer of the county or subdivision to which 
the action is removed, and he must be removed according to the tenns 
of such order. 

§ 81 US . Court may require bail. When tht:> 'conrt has ordered
a removal of the action, it may require the accused, if the offenSt> is 
then bailable, to enter into an undertaking with good and sufficient 
sureties to he approved by the court, in such sum as the court 
may direct, conditioned for his appearance in the court to which the 
action has been removed. on the first day of the next term thereof, 
and to abide the order of such court, and in default of such under­
taking, a warrant shall be issued to the sheriff. or other proper officer, 
commanding him safely to keep, and at the proper time to convey 
the prisoner to the jail of the county or subdivision where he is to he 
tried, there to be safely kept by the jailer thereof, until discharged hy 
due course of law. 

§ 8116. Witnesses. Undertaking. Notice. Subpama.
If the order of removal is made at a term of the court, it is notice to 
every person who has entered into an undertaking to appt>ar at such 
term, to appear at the trial of the action before the court to which 
the same is removed. In other cases the witnesses must be subpcenaed 
as provided by this code, or the court may require the witnes:ws on 
the part of the state, to give security for their appearance ht-fore the 
court in which the defendant is to be tried, as provided hy law in 
other cases. 

§ 8117. Trial Original pleadings. Copies, Thi> court to
which the action is removed must proceed to trial and judgment 
therein the same in all respects RS if the action had been commenced 
in such court. If it is necessary to have any of the original plead­
ings, or other papers before such court, t�e court from which 
the action is removed must at any time;,, upon nppli<'ation of the 
state's attorney or the defendant, order such papers or pleAdings to he 
transmitted by the clerk, a C'{lrtitied copy thereof beinJ;{ retained. 

§ 8118. Clerk. Neglect. Damages. If the c-lerk of the
district court neglec-ts or refuses to perform any duty in relation to 
the removal of a cauSt', it shall he deemed a bread1 of his offidal 
bond and he forfeits A sum not exceeding fh·e hundred dollars. to he 
rec-0vered hy an act ion on his official bond in the namt> of and for the 
use of the state or in the name of and for the us1:1 of the person 
injured, as the facts may be . 

§ 81 19. Several defendants. Removal by one. If them
are several defendants in a <'riminal action and the plan• of trial i,­
changed as to one or more of them and not as to the others, th� 
others must be tried as if the place of trial had not bt.•t>n l'hanged 11s 
to any dt>fendant. 

1$ 8120. Prejudice of judge. Affidavit. Procedure. Wlwn­
ever the defendant., or a defendant, in a criminal action shall file his 
affidavit stating that he has �ood reason to believe and d0t•s belien1 
that he <'annot have a fair and impartial trial of such action on account  
of  the prejudice of  the judge of  the dis tril't C'ourt in which said 

142-l 



Before Trial. CRIMINAL PROCEDURE.  

action is  pending, the court shall thereafter proceed in said action, as 
follows : 

1. If the defendant, or a defendant asks for a change of the place
of trial of said action on any of the grounds specified in section 8110 
of this code, and also for the cause mentioned in this section, it shall 
be the duty of the court to order said action removed for trial to some 
other county or judicial subdivision in this state, as provided in this 
article, and to request, arrange for and procure some other judge than 
the one objected to, to preside at the trial of said action ; or, 

2. If a change is asked for only on account of the cause men­
tioned in this section, the court in which said action is pending may 
order said action removed �o a county or judicial subdivision in an 
adjoining judicial district in which it can be conveniently and expe­
ditiously trie,d before another judge, or may request, arrange for and 
procure the judge of another judicial district to preside at said trial 
in the county or judicial subdivision in whid1 the action is pending. 
A change upon the ground in this sedion provided for must be asked 
before the trial is begun and nut more than one change can be granted 
1 herefor ; but if a trial has been had without a verdict, a change for 
any of the causes mentioned in this article may be had if asked for 
at the term at which said trial was had, and before another trial of 
the action is begun. 

§ 8121. Prosecution. Jurisdiction of court. When the place
of trial of a criminal action is changed as in this article provided, 
the state's attorney of the county or judicial subdivision, or other 
person appointed to prosecute, where the action was commenced, 
shall prosecute the case for the state. The court to which the 
action is removed for trial shall have full jurisdiction and authority 
to hear, try and determine the action, and upon conviction to 
impose the punishment prescribed by law ; and the trial shall 
he conducted in all respects as if the action had been commenCt>d 
in said court, and the costs accruing from a change of the place 
of trial and the costs of the trial shall be paid by the county or 
judicial subdivision where the offense was committed, or otherwise as 
provided by law. It is herehy made the duty of each judge of the 
several judicial districts of this state, whenever requested by another 
judge of the district court to preside at the trial of a criminal action, 
to respond as speedily as may be, and to preside at any trial to which 
he may be called under the provisions of this article, and all rulings, 
orders and acts made or done in carrying out the provisions of this 
article in any criminal action, shall have the same force and validity 
as if said action had been tried or said rulings, orders and acts made 
or done in the judicial district for which such judge was elected. 

§ 8122. Removal by state. Procedure . The state's attorney,
on behalf of the state, may also apply in a similar manner for a 
removal of the action, and the court being satisfied that it will pro­
mote the ends of justice, may order such removal upon the same 
terms and to the same extent as are provided in this article, and the 
proceedings on such removal shall be in aH respects as above provided. 

1423 

§§ 8121-8122 

§ �1 . C'. Cr. I'.
am' t l .



§§ 81Zl-813H 

§ �'\•!. ('. Cr .  I ' . 
a m ·, 1 .  

§ �'\t i. C. l ' r. 1•.
am' , I .  

§ �'!l4 .  C. Cr .  I'.
am· t 1 .  

§ �!•,. C. Cr. I '. 

§ �'\•; . l'. ( ' r . 1 • .

§ �'!l', c. c · r .  I ' .

ll ��•. (.'. « · r .  I ' .

� """· « · . t ' r .  I ' . 

� ; �1 1 1 .  f •. • · r .  1 • .  

CHl)UN'.-\L PROCEDUl{E. After Indietment and 

AitTICLE 6. - THE 'MODE OF TR IAL.

§ 8 1 23. Issue of fact. An issue of fact arises :
1 . Upon a plea o f  not guilty.
2 . Fpon a plea of former conviction or acquittal of the i,;auw

offense ; or, 
a. Upon a plt.>a of once in jeopardy.
� 8 1 24 .  How issue of fact tried. Issues of fact must lw

tried by a jury, unless a trial by a jury is waived in criminal cases not 
amounting to felony, hy the eonsent of both parties expresRt•d in opeu 
court and entered on the minutes. 

§ 8 126. Presence of defendant. If the information or indict ­
ment i s  for a felony, the <lefrndant must be J >PrRoually J>l'l'Sl' llt a t  the  
trial ; but i f  i t  i s  for a mif,dPmeanor, the trial may be had in  t l11· 
nbimn<"e of the <lc>fendant ;  if his presence is necessary for any pur. 
pu1<l'. the court may, upon application of the state 's aUomey or person 
nppoint(•d to prosecute, by an order or warraut, require the 1wrson11 l  
atl t>udanr·(' of the  <h•fen<lant a t  the trial . 
* 8 1 26. Time to prepare for trial After his plea the defe11<l -

111 1 t .  i f  lw rPquests it , is enti tled to at least one day to pn•pare fur 
trial. 

ARTICLE 7 .  - Fo1tM ATJON OF THE T R I A L  Jt·Rr. 

§ 8 1 27. Who jurors in criminal actions. ThP jurors duly
drawn and summoned for thC> trial of c iYil adions, are also the juror,.. 
for the trial of criminal actions. 

§ 8 1 28. How trial jury formed. Trial juries for < 'rim in11l
a< "t ions may also he formed in the Mme m1mnN as t rial juries in civ i l  
n et.ions. 

§ 8 1 29. Clerk to prepare ballots. At the opening of t ilt'
court the clC>rk must prepare SPparat(' ballots, containing the names of 
the persons retume<l as jurors, which must be folded as nearly alik£> 
ns possible, aml so thnt the same cannot be Sl't�n ,  and must deposit 
them in a sufficient box .  

§ 8 1 30. Parties may require names to be called. Wlwn tlw
, ·ase is called for trial , and before drawing the jury, ei ther party may 
require the names of all the jurors in the panC>l to be called. and the 
court in its dia0retion may order that an attachment is;;ue againi;t 
t hose who are absent ; but the court may, in its discretion, wnit or not 
for the return of the attachment. 

§ 8 1 3 1 .  Manner of drawing jury. Before the nam<> of any
juror is drawn, the box must he closed and shakC'n so as to inter­
mingle the ballots therein . The clnk m ust then, wi thout looking Ht 
th C' ballots, draw them from the box .  

§ 8 1 32. Disposition of ballots. Wlwn till' jury is  <·omplC'te« l .
t lw ballots containing the namPs o f  the  jurors sworn must he laid 
aside and kept apart from thC> hal lots con taining tht' namC's of t lw 
otlwr jurors, until  the  jury 80 sworn is dhwharge<l. 

§ 8 1 33 . Same. Jury discharged. After t lw jury art' so dii; ­
« ·hargPd, the ballots <'ontaining tht• ir nanws must be again folckd 8 ) 1 ( 1
n•turned to the  hox,  and i-o 0 1 1 ,  as often as a trial is hnd. 
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§ 8134. Juror absent. Ballot. If a juror is absent when his § ao-!. c. cr. 1·.
name is drawn, or is set aside or excused from serving on the trial, 
the ballot c-0ntaining his name must be folded and returned to the 
hox as soon as the jury is sworn. 

§ 8136. All jurors not appearing. Procedure. When a 1 :10:1. c. cr. P. 
jury has heen duly summoned, if, upon calling the cause for trial, 
twenty.four of the Jurors summoned do not appear, the court may, in 
its discretion, order the sheriff to summon from the body of the county 
or snhdi vision. as many persons as it may think proper, at least suffi-
cient to make twenty-four jurors, from whom a jury for the trial of 
the eanse may be selected. 

§ 8136. Names. Ballots . Deposi�d in boJS;. The names § :lit, c. er. 1·.
of the persons summoned to complete the Jury must be written on 
distinct pieces of paper, folded each as nearly alike as possible, and 
so that the name c,annot be seen, and must be deposited in the box 
mentioned in sedion 8129. 

§ 8137. Drawing the jury. The clerk must thereupon, under § �a. c. er. P.
the direction of the court, publicly draw out of the box so many of 
the ballots, one after another, as are sufficient to form the jury. 

§ 8138. Number of jury. How sworn. The jury consists § aOIJ, < '. er. P.
uf twelve men, chosen as prescribed by law, and sworn or affirmed 
well and truly to try and trt'e deliverance to make between the state 
of North Dakota and the defendant whom they shall have in charge, 
and a true verdict to give according to the evidence, which verdict 
must he unanimous. 

§ 8139. Number failing, others summoned. If a suffident § :v.. c. er. r.
number cannot be obtained from the box to form a jury, the court 
may, as often as is necessary, order the sheriff to summon from the 
body of the county or subclivision, so many persons qualified to serve 
as jurors as it deems sufficient to form a Jury. The jurors so sum-
moned may be calk•d from the list returned by the sheriff, and so 
many of them not excused or discharged, as may be necessary to com-plete the jury, must be impaneled and sworn . .  

§ 8140. Juror may affirm. Any juror who is conscientiously § oo.�. c. er. P.
serupnlons of taking the oath above described, shall be allowed to 
make affirmation, substituting for the words, " so  help you God," 
at thl."\ end of the oath, the following: " This you do affirm under the 
pains !l'lld penalties of perjury." 

ARTICLE 8. - POSTPONEMENT OF THE TRIAL. 

§ 8141. Either party may have for cause. When a crimi­
naf action is e,llled for trial, or at any time previous thereto, the court 
may, upon sufficient cause shown by either party, direct the trial to 
be postponed to another day in the same term or to the next term. 
Any cause that would be considered a good one for a postponement 
in a civil action. is sufficient in a criminal action, whether urged by 
the state or hy tlw defendant.. 
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C H A P T E R  1 0 .

PROCEEDINGS AFTER THE COMMENCEMEXT OF THE 

TRIAL AND BEFORE JUDGMENT. 

ARTICLE 1 . - CHALLENGING THE JUR \: .  

§ 8 1 42. Challenges classed. A challenge is an objeetion
made to the trial jurors and is of two kinds : 

1 .  To the panel. 
2. To an individual juror.
§ 8 1 43. When several defendants must join. When sev­

C'ral defendants are tried together they cannot sewer their challenges, 
but must join therein. 

§ 8 1 44. · Panel defined. The panel is a list of jurors returned
by a sheriff, to serve at a particular court, or for the trial of a par­
ticular action. 

§ 8 1 46. Challenge to panel . A challenge to the panel is an
obJection made to all the trial jurors returned, and may be taken by 
eitlwr party. 

§ 8146. Causes for. A challenge to the panel can be founded
only on a material departure from the forms prescribed by law, in 
respect to the drawing and return of the jury, or on the intentional 
omission of the sheriff to summon one or more of the jurors drawn . 

§ 8 1 47. When taken. A challenge to the panel must be taken
bt.,fore a j.uror is sworn, and must be in writing, spedfying plainly 
and distinctly the facts constituting the ground of challenge. 

§ 8 1 48 .  Sufficiency of facts controverted. Procedure.
If the sufficiency of the facts alleged as a ground of challenge is con­
troverted by the adverse party, he may except to the challenge. Tlw 
exception need not Le in writing, but must be entered upon tlw 
minuh·s of the court, and thereupon the court must pr0<:eed to try 
the suffieil-ncy of the challenge, assuming the facts therein alleged to 
ht• true . 

§ 8 1 49. Facts denied, procedure. If, on the excPption , the
court dcPms the chalknge sufficient, it may, if justice requires it, permit 
the party excepting to withdraw his exception, and to deny the. facts 
alleged in the challenge. If the excopt.ion is allowed, the court may, 
in like manner, permit an amendment of the challenge . 

§ 8 1 60. Trial of question of fact. If the facts alleged as the
grounds of the ehallenge arc denied, the denial may, in like manner. 
bl� oral and must be entered upon the minutes of the court, and the 
court must pro<'Ped to try the qtwstion of fact. 

§ 8 1 6 1 .  Officers may be examined. lTpon the trial of tlw
challenge, the officprs, whether judicial or ministerial. whose irrt0gu­
larity is complained of, as well as any otht'r persons, may be examined 
to prove or disprove the fads alleged nA the ground of the challenge . 

§ 8 1 62. Challenge taken for officer's bias. When the panel
is  formed from iwrsons whose names are not drawn as jurors, a 
<'hallenge may be taken to the pa1wl on accotmt of any bias of tlw 
officer who summoned them,  which would be good ground of challenge 
to a juror. Sueh challenge must be made in the same form, and 
<ll'krminecl in the same mannur as if made to a juror. 
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§ 8163. Challenge allowed. Jury discharged. If upon 11 :1�1. c. er., ..
an exception to the challenge, or a denial of the facts, the challenge 
is allowed. the court must discharge the jury, and another jury ean 
he summoned for the same term forthwith from the body of the 
county; or, the judge may order a jury to be drawn and summoned 
in the regular manner. If it is disallowed, the court must direct the 
jnry to be impaneled. 

§ 8164. Challenge of individual juror. Before a juror is II 3:!'�. c.cr. r.
cafled, the defendant must be informed by the court, or under its 
direction, that if he intends to challenge an individual juror, he must 
do so when the juror appears, and before he is sworn. 

§ 8166. Nature of challenge. A challenge to an individual 11 :i�. c. Cr. P.
juror is either: 

1. Peremptory; or,
2. For cause.
§ 8166. Taken .before sworn. It must be taken when the II 3�t. c. cr. r.

jnror appears, and before he is sworn; but the court may, for good 
c-.ause, permit it to be taken after the juror is sworn, and before the 
jury is completed. 

§ 8167. Peremptory challenge. A peremptory challenge can II :ris. c. cr. r.
� tuken by either party, and may be oral. It is an objection to a 
jnror for which no reason need be given, but upon which the eourt 
must exc-lude him. 

§ 8168. Defendant's challenges. In all eriminal cases the Ii 3�'6. ,. cr. I'. 
deft'nd1mt is entitled to the following challenges: am·,1. 

1. For l0apital offenses the defendant may challenge peremptorily
twenty-five jurors. 

2. In prosecutions for offenses punishable hy imprisonment in the
penitentiary, tiftl'l'n jurors. 

3. In other prosecutions, ten jurors.
§ 8169. Prosecution. Challenges. The. prosecuting attor- !i :i-J,. c. er. I'. 

!1ey in c-apital cases may challenge peremptorily six jurors: in other 
<'ases, three jurors. 

§ 8160. Challenge for cause. A challenge for cause may be § :r.!'<. c.cr. I'. 

taken either hy the state or the defendant. 
§ 8161. For cause classed. It is an objection to a particular ll :iw. c. er. r.

juror, and is either: 
1. General, that the juror is disqualified from serving in any case

or trial; or, 
2. Particular, that he is disqualified from serving in the case on

trial. 
§ 8162. General causes of challenge specifted. General § :i:J'.l. <:.cr. r.

causes of challenges are: 
1. .A conviction for felony.
2. A want of any of the qualifications prescribed by law, to render

a person a competent juror, including a want of knowledge of the 
English language as used in the courts. 

3. Unsoundness of mind, or such defect in the faculties of the
mind or organs of the body as renders him incapable of performing 
the duties of a juror. 

§ 8163. Particular causes of challenge specifted. Particu- 11 :�n. c. er. r.
lar canses of challenge are of two kinds: 

1. For such a bias as when the existence of the facts is ascer­
tained, in judgment of law disqualifies the juror, and which is known 
in this code as implied bias. 
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2. For the existenc-,e of a state of mind on the part of the juror, in
reference to the case or to either party, which satisfies the court, in 
the exercise of a sound discretion, that he c-annot try the issue impar. 
tially, without prejudice to the substantial rights of the party d1al­
lenging, and which is known in this code as aetual bias. 

� 8164. Matters constituting implied bias specified. A 
challenge for implied bias may be taken for all or nny of the follow­
ing causes, and for no other: 

1. Consanguinity or relationship to the person alleged to he
injured by the offense charged, or on whose complaint th(> prosecu­
tion was instituted, or to the defendant. 

2. Standing in the relation of guardian and ward, attorney and
client, master and servant, landlord and tenant, or debtor and creditor. 
or being a member of ·the family of the defendant, or of the person 
alleged to be injured by the offense charged, or on whose complaint 
the prosecution was instituted, or in the employ of either. 

3. Being a party adverse to the defendant in a civil action, or hav­
ing complained against or been accused by him in a eriminal pros<'­
cution. 

4. Having served on the gran<l jury whieh found the indictment.
or on a coroner's jury which inquired into the death of a person 
whose death is the subject of the action. 

5. Having served on a trial jury which has tried another person
for the offense charged. 

fi. Having been one of a jury formerly sworn to try the samt• 
charge, and whose verdict was set aside, or which was dischari.,:-t·d 
without a verdict, after the cause was submitted to it. 

7. Having served as a juror in a civil action brought against tlw
defendant for the act charged as nn otf«.>nse. 

8. If the offense charged is punishable with death, the entertain­
ing of such conscientious opinions llS would preelude his finding tlw 
defendant guilty, in which casP he shall 1witlwr be permitted nor 
compelled to serve as a juror. 

§ 8166. Exemption is not cause. An exemption from &�rdce
on a jury is not a cause of challenge, hut the privilegt• of the person 
exempted. 

§ 8166. How challenge taken. Cause stated. In 11 chal­
lenge for implied bias, one or more of the c1rnEWs stated in i::ection 
811i4 must be alh·ged. In a challenge for actual bins. the eause statt:>d 
in the second subdivision of sediun HlliB must be allPged. Tlw 
challenge may be oral, but must be entered upon the minufos of th" 
c-ourt. 

§ 8167. Exception to the challenge. The adverse party may
t'Xl'ept to the chnllengP in the samt, manner flS to a challenge to th1• 
panel, and the same prO<'eeclinJ;!S must he had tlwreou as prescribed 
in section 8148 except that if the exception is allowed the jur11r 
must be excluded. The advnRe party may also orally deny the fact,:; 
alleged as the ground of chalh•uge. 

§ 8168. How tried, by the court. All challenges. wlwtht>r
to the panel or to individual jurors, shall he trit•tl by the cunrt, with­
out the aid of triers. 

§ 8169. Juror challenged, a witness. lipon the trial uf a
challenge to an individual juror, the juror challengPtl may he exam­
ined as a witness to prove or di:-prove the· challl•nge. aud is hound tu 
answPr every quPstion pertinPnt to the iuquiry tlwn•in. 
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§ 8170. Other witnesses. Rules of evidence. < ) ther wit- § :i:1-'<, c. er. P.
m•sses may also be ex1unined on either side. aml the rules of evidencl' 
applicablt- to the trial of other issues govern the admission or exclu-
sion of testimony, on the trial of the challenge. 

§ 8171. Court must allow or disallow challenge. On the 11 :tlll. c. cr. I'.
trial of a challenge, thl' court must either allow or disallow the chal-
lengl', and dirl'<'t an entry according_ly upon the minutes. 

§ 8172. Order of taking challenge. All <'hallenges to an in- § 340. {'. cr. P.
dividual juror. exc<>pt peremptory, must be taken , tirst by the defend-
1mt, and then by the state , and each party must exhRust all his chal-
lenges l-wfore the otlwr begins. 

§- 8173. Order of challenges for cause. The challenges of II au. c. cr. P.
either party for clluse m·ed not all be taken at onl'e, hut they must be 
taken separately, in thl• following order, ineluding in each challenge 
Rll the <'llUSes of challeng(> helonging to the same <'lass : 

1. To the panel.
2. To an individual juror for ll general disqualification.
3. To an individual j uror for implied bias.
4. 'l'o an individual juror for actual bias.
§ 8174. Peremptory challenges. If all challenges on both 11 :u�. c. er. t'.

sides ar� disallownl. either party, first the state and then- the defend-
ant, may take a peremptory challeng-e, unless the party's peremptory 
<'hallenges are exhausted. 

ARTICLE 2. - THE TRIAL. 

§ 8176. Order of trial. The jury having been impaneled and
�worn. the trial must proceed in the following order: 

1 . If the information or indictment is for a felony, the clerk or
state "s attorney must read it, and state the plea of the defendant 
to the jury. In all other cases this formality may be dispensed with. 

2. The state 's attorney or other counsel for the state, must open
tht> 1•a8f' and offer the evidenee in support of the information or indict­
ment. 

:-; _  The defendant or bis counsel may then open his defense, and 
otf,..r his evidence in support thereof. 

4. The parties may then, respectively offer rebuttin� testimony
only, unless the court, for g"ood reason, in furtherance of Justice, or to 
�orre(·t an l•vident oversight, permits them to offer eviden<',e upon their 
original case. 

:-,. When the evidt-1 1<'e is concluded, unless the case is submitted 
to thf' jury on either sidf', or on hoth sides. without argument, the 
counsel for the statf' shall 1•ommenct\ and the defendant or his counsel 
shall follow: tlwn the counsd for the state shall conclude the argu­
ment to the jury. 

•-i. The judge must tlwn t·harge thf' jury. 
� 8176. Charging the jury. Procedure. In charging the 

jury, the (·ourt shall only instruct as to the law of the case, and all 
instructions must first be reduced to writing, unless by consent ofhoth partif's entered in the minutf's, the instructions are given orally 
1tnd taken clown by the stenographer of the court, in shorthand. 
Eitlwr party may request instructions to the jury. Each instruction 
so requested must be written on a separate sheet of paper, and may 
he given or refused by the court, and the c-0urt shall write on the 
margin of such reqtwsted instructions which he does not give the 
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word "refused," and all instructions asked for by eithe·r party shall ht> 
given or refused by the court without modification or change, unh ... ss 
modified or changed by the consent of the counsel asking the samt'. 

§ 8177. Same. All instructions given to the jury must be rt>,HI
to them by the court without disclosing to them whether sneh 
instructions were requested or not, an<l must be signed by the jutlge 
and may be delivered to the jury, and be taken by them in their 
retirement and returned into <:ourt with the verdict. But when oral 
instructions are given the jury shall not take any part of the charge 
in their retirement unless so ordered by the court. 

§ 8178. Instructions. Stenographer. Exceptions. t·pon
the close of the trial all instruct.ions given or refu&>d together with 
those prepared by the court, if- any, must be filed with the clerk, aml 
except as otherwise provided in the next section shall be deemt'<l 
excepted to by the defendant. If the charge of the court, or any 
part thereof is given orally, the same must be taken down by t he 
official stenographer and shall be deemed exc�pted to by the deft-rnl­
ant, and the same as soon as may be after the trial must be written 
out at length and filed with the clerk of the court by the steno.l(ra­
pher thereof; provided, that in case the defendant is acquitted by th .. 
Jury the oral instructions need not be transcribed or filed with th<' 
clerk. But exceptions in writing to any of the instructions of t he 
court in any manner given, or the refusal of the court to give instrm·­
tions requested, may be filed by the defondant at his discretion, wi th 
the clerk of the court within twenty days after the instructions ar� 
all filed as herein provided. The stenographer of the eourt shall 
receive for writing out the oral instructions of the l'OUrt the same 
fees as for making transcripts. 

§ 8179. Charge. Exceptions before given. The court may
in its discretion, submit the written instructions whieh it proposes to 
give to the jury, to the counsel in the <'ase for examination, and 
require such counsel after a reasonable e,xaminatiou thereof, to desig­
nate such parts thereof as he may deem objectionable. and such coun ­
sel must thereupon designate such parts of such instrudions as he may 
deem improper and thereafter only su("h parts of sai<l written instnw­
tions so designated shall be deemed excepted to, or subject to excep­
tion. 

§ 8180. Order specified may be changed . When the state
of the pleadings requires it, or in any other case, for i.{ood reaf-Ons and 
in the sound discretion of the court . the order of trial an<l arl,l;Ulll t•n t 
pres<'ribed in section 8175 may be departed from . 

§ 8181. Court to decide law. The court must dedde Hll
questions of law whic-h arise in the course of the trial. 

§ 8182. Libel. Jury determine law and fact. On the trial
of an information or indictment for libel, the jury have the, right to 
determine the law and the fact .  

� 8183 . Other offenses. Determine only facts. On t he  
trial o f  an  information or indietme9t for any other offense than lih,• l. 
quei;;tions of law are, to be decided by the court, and, although t ht.· 
jury have the power to find a general veruict, which indu<les ques­
tions of law RR well as of fact. they are bound. nevertheless, to recein· 
as law what is laid down as such by the court. 

§ 8184. Counsel Argument restricted. If the informat ion
or indictment is for an offense punishable with death, three counSt·l 
on each side may argue the case to the jury. If it is any other otfe,use 
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tht> court may, in itR discretion, restrict the argument to one cotmsel 
on each side. 

§ 8186. Presumption of innocence. Reasonable doubt.
.\ defendant in a criminal action is presumed to be innocent until the 
rontrary is proved, and in case of I\ reasonable doubt as to whether 
his guilt is satisfactorily shown, he is entitled to be acquitted. 

� 8186. Doubt as to degree. When it appears that a defend­
ant has committed a publie offense and there is reasonable ground of 
doubt in which of two or more degrees he is guilty, he can be 
convicted of the lowest of such degrees only. 

§ 8187. Defendants tried separately. When two or more
de�endants are jointly charged with a felony in a criminal action, any 
defendant requiring it must be tried separately. In other cases 
defendants jointly prosecuted may be tried separately or jointly, · in 
the discretion of the court. 

� 8188. Defendant discharged to testify. When tw.o or 
more persons are included in the same information or indictment, the 
eourt may, at any time before the defendants have gone into their 
defense, on the application of the state's attorney, direct any defendant 
to be discharged from the information or indictment, that he may be 
a witness for the state. 

§ 8189. Same. Witness for codefendant. When two or
more persons are included in the same information or indictment, and 
the court is of the opinion that in regard to a particular defend.ant 
there is not sufficient evidence to put him on his defense, it must 
order him to be discharged before the evidence is closed, that he may 
be a witness for his codefendant. 

§ 8190. Such discharge an acquittal. The discharge of a
defendant under either of the last two sections is an acquittal of the 
offense charged in the information or indictment or any offense for 
which he might have been found guilty thereunder, and is a bar to 
another prosecution therefor. 

§ 8191. Defendant witness in own behalf. In the trial of
a criminal action or procl'l'ding before any court or magistrate of this 
state, whether prosecuted by information, indictment, complaint or 
otherwise, the defendant shall, at his own request and not otherwise, 
be deemed a competent witness ; but his neglect or refusal to testify 
shall not create or raise any presumption of guilt against him; nor 
shall such neglect or refusal be referred to by any attorney prosecut­
ing the case, or considered by the court or jury before whom the trial 
takes pla<"e. • 
_ § 8192. Rules of evidence. The rules of evidence in civil 

f'ttses are applicable also to criminal cases, except as otherwise pro­
viclcd in this code. 

§ 8193. Treason. Witnesses. Overt acts. Fpon a trial
for treason the defendant eannot be convicted unless upon the testi­
mony of two witnesses to the SRme overt act, or upon his eonfession 
in open court ; nor can evidence be admitted of an overt act not 
expressly charged in the information or indictment ; nor can the 
defendant be convicted unless one or more overt acts are expressly 
charged therein. 

§ 8194. Conspiracy. Overt& acts. Proof. Upon a trial
for conspiracy, in a case where an overt act is necessary to constitute 
the offense, the defendant camwt be convicted unleAs one or more 
overt act s  are expressly alleged in the information or indictment, 
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nor unless one or more of the acts alleged aro proved ; but any other 
overt act, not alh-ged in the information or indictment may be giVC'n 
in evidence. 

§ 8196. Accomplice. Evidence. Corroboration. A con­
viction cannot he had upon the testimony of an accomplice unleHs 
be is corroborated by such other evidence as tends to connect the 
defendant with the commission of the offense, and the corroboration 
is not sufficient if it merely shows the commission of the offensP, or 
the circumstances thereof. 

§ 8196. Evidence of false pretense. Upon a trial for having,
with an intent to cheat or defraud another designedly, by any false 
pretense, obtained the signature of any person to a written instru­
ment, or having obtained from any person any money. personal 
property or valuable thing, the defendant cannot be conviete<l if the 
false pretense was expressed in language unaccompanied by a false 
tok�n or writing, unless the pretense, or some note or memorandum 
thereof, is in writing, either subscribed by, or in the handwriting of 
the defendant, or unless the pretense is proven by the testimony of 
two witnesses, or that of one witness and corroborating circum­
stances. But this section does not apply to a prosecution Jor falsely 
representing or personating another, and in such assumed character, 
marrying or receiving money or property. 

§ 8197. Evidence of abortion and seduction. Cpon a trial
for procuring or attempting to procure an abortion, or aiding or 
assisting therein . or for inveigling, enticing, or taking away an 
unmarried female of previous chaste character, under the age of 
twenty years for the purpose of prostitution, or aiding or assisting 
1 herein. or for having, under promise of marriage, seduced and had 
illicit connection with an unmarried female, under twenty years of 
age, of previous chaste character, the defendant cannot be convicted 
upon the testimony of the person injured unless she is corroborated 
by other evidence. 

§ 8198. Mistake in charge. Other proceedings. Wlwn
it appears, at any time before Yer<lict or judgment that a mistake has 
bel'n made in charging the proper offense, the defendant must not ht· 
<lis1 .. harged, if there appears good cause to detain him in custody; but 
the court must c-0mmit him, or require him to give bail for his 
appearance to answer to the offense, and may also require the wit­
nesses to give bail for their appearance. The provisions of sectio11 
H0\17 of this code as to the manner and time of prosecution, so far as 
applicable, shall govern the further proceedings under this section. 
* 8199. Same. Not former acquittal nor once in jeopardy:.

l 'pon the trial of an information filed or indictment found, under tlw
provisions of the last section, neither a plea of former acquittal nor
of once in jeopardy shall he sustained by the fact of the diseharge
of the jury on the first information or indictment.

� 8200. New proceedings. Original charge. If a m'w 
information is not filed or a new indictment found within the tiuws 
limited in section 80H7 and the sections therein referred to. of this 
<'odt•, the court must again proceed to try the defendant on tlw orig­
inal chargC'. 

§ 8201.  Want of jurisdiction appearing, jury discharged.
Tlw <'otirt may dir('ct the jury to be discharged, when it appears that. 
it hns not jurisdiction of the otfenst.>, or that the facts charged in tho 
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information or indictment do not constitute an offense punishable by 
law. 

� 8202. Disposition of accused. If the jury is discharged 
bt•caust- the court has not jurisdiction of the offense charged, and it 
appears that it was committed out of the jurisdiction of this state, 
tlw deft•ndant must be discharged, unless the court orders that he be 
<h•tained for a reasonable time, to be specified in the order, to enable 
the state·s attorney to communicate with the chief executive officer 
of the country, state, territory or district where the offense was corn - ·  
mitted. 

§ 8203. Same. Bail. If the offense was committed within
the jurisdiction of another county of this state, the court may direct 
tht' defendant to he committed for such time as it deems reasonable 
to await a warrant from the proper county for his arrest, - or if the 
offense is a misdemeanor only, it may admit him to bail in an undertak­
ing. with sufficient sureties, that he will, within such time as the court 
may appoint, render himself amenable to a warrant for his arrest from the 
proper county, and if not sooner arrested thereon, will attend at the 
office of the sheriff of the county where the trial was had, at a time 
particularly specified in the undertaking to surrender himself upon 
the warrant if issued. or that his bail will forfeit such sum as the 
<'• nut may fix, and to be mentioned in the undertaking. 

§ 8204. Clerk. Papers . Certified copies sent to proper
county. Iu the cases provided for in the last section, the 
dnk must forthwith transmit a certified copy of the information or 
indictment and of all the papers filed in the action, to the proper 
county, the Pxpense of which transmission is chargeable to that 
cmmty. 

§ 8206. When accused discharged. If the defendant is not
arrested on a warrant from the proper county, he must be discharged 
from custody, or his bail in the action be exonerated, or money depos­
ited instead of bail refunded, as the case may be, and the sureties in 
the undertaking, as mentioned in section 8203 must be discharged. 

§ 8206. Proceedings if accused arrested. If he is arrested,
tht' same proceedings must be had thereon as upon the arrest of a 
defendant in another county, on a warrant of arrest issued by a magis­
trate. 

§ 8207. Court must discharge accused. Exception. If
the jury is discharged because the facts as charged do not constitute 
an offense punishable by law, the court must order that the defend­
ant.  if in custody, be discharged therefrom, or if admitted to bail that 
hi1::1 bail be exonerated, or if he has deposited money instead of bail, 
that the mom•y deposited be refunded to him, unless in its opinion a 
new information or indictment c-,an be framed, upon which the 
ddendaut c-an be legally convicted, in which case it may direct the 
stute·s attomey to file a new information, or ( if an information can­
not be sooner legally filed ) direct that the c-ase be submitted to the 
same or another grand jury ; and the provisions of sectfons 8087 or 
&J.17 of this code, so far as applicable, as to the time and manner of 
t he prosecution, shall govern the further proceedings under this sec­
ti, ,n. 

§ 8208. Court may advise jury to acquit. If, at any time
after the evidence on either side is closed, the court deems it insuffi­
cient to warrant a conviction, it may advise the jury to acquit the 
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defendant. But the jury are not bound by the advice, nor can the 
<'ourt, for any cause, prevent the jury from giving a verdict. 

§ 8209. Jury may view place. When, in the opinion of the
court, it is proper that the jury should view the place in which the 
offense was charged to have been committed, or in which any other 
material fact occurred, it may order the jury to be conducted in a body, 
in the custody of proper officers, to the place, which must be shown to 
them by a person appointed by the court for that purpose, and the 
offioers must be sworn to suffer no person to speak to or communicate 
with the jury, nor to do so themselves, on any subject connected with 
the trial, and to return them into court without unnecessary delay, or 
at a specified time. 

§ 8210. Juror knowing fact. WitneBB. If a juror has any
personal knowledge respecting a fact in controversy in a cause, he 
must declare it in open court during the trial. If, during the retire­
ment of a jury, a juror declares a fact, which could be evidence in the 
cause, as of his own knowledge, the jury must return into court. In 
either of these cases, the juror making the statement must be sworn 
as a witness and examined in the presence of the parties. 

§ 8211. Custody and conduct of jury. The jurors sworn to
try a criminal action, may, at any time before the cause is submitted 
to the jury, in the discretion of the court, be permitted to separate, or 
be kept in charge of proper officers. The officers must be sworn to 
keep the jurors together until the next meeting of the eonrt, to sutfor 
no person to speak to or communicate with them, nor to do so them­
selves, on any subject connected with the trial, and to return them 
into court at the next meeting thereof. 

§ 8212. Court must admonish jury. The jury must also, at
each adjournment of the court, whether permitted to separate or kept 
in charge of officers, be admonished by the court that it is their duty 
not to converse among thernselv('s or with any one else on any sub­
ject connected with the trial, or to form or express any opinit Ill 
thereon, until the <'ase is finally submitted to them. 

§ 8213. Juror becoming sick. Procedure. If, before the
conclusion of a trial, a juror beeomes sick, so as to be unable to per­
form his duty, the court may order him to be disch1uged. In that 
ease a new juror may be sworn, and the trial begin anew, or the jury 
may be discharged, and a new jury then or afterward impanelt'd. 

§ 8214. Murder. Burden of proof. l"pon a trial for mur­
der, the commission of the homicide by the defendant being proved, 
the burden of proving circnmstanees of mitigation, or that just ify or 
excuse it, devolvt's upon him, unless the proof on the part of th,, 
prosecution tends to show that the crime committed only amounts to 
manslaughter. or that the clefrndant was justifiable or excusable. 

§ 82f6. Bigamy, proof of marriage. l'pon a trial for bigamy.
it is not necessary to prove either of the marriages hy the r..,1 . .dst<-r. 
certificate or other reeord evidencc tht'reof, but the same may h,· 
proved by such evidence as is admissible to prove' a marriage in ot lwr 
cast's, and when the second marriage took place out of this state> prnof 
of that fad, accompanied with proof of cohabitation tlwn,afh•r iu th is 
state is suffi<'ient to sustain the charge. 

§ 8216. Forgery. Proof on trial . lTpon a trial for forgin�
any bi ll or notti purporting to be the bill or uott'I of an incorporah-tl 
company or bank, or for passing, or attempting to pass. or having iu 
posst>ssiuu with intcnt to pass. any snch forged bill or note . it is nut 
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ne<'essary to prove the incorporation of such bank or company by the 
charter or act of incorporation, but it may be proved by general repu­
tation, and persons of skill are competent witnesses to prove that su<'h 
bill or note is forged or counterfeited. 

§ 8217. Charge to jury. Requisites. In charging the jury,
the court must state to them all matters of law which it thinks neces­
sary for their information in giving their verdict, and if it states the 
testimony of the case, it must in addition inform the jury that they 
are the exclusive judges of all questions of fact. Either party may 
present to the court any written charge, and request that it be given. 
If the court thinks it correct and pertinent, it must be given; if not, 
it must be refused. Upon each charge presented and refused the 
court must indorse or sign its decision. 

§ 8218. Jury after charge. Refreshments. After hearing
the charge, the jury may either decide in court, or may retire for 
deliberation. If they do not agree without retiring, one or more 
officers must be sworn to keep them together in some private and 
convenient place, without refreshment except water unless otherwise 
ordered by the court, and not to permit any person to speak to or 
<'ommuni'cate with them, nor to do so himseU, unless by order of the 
court, or to ask them whether they have agreed upon a verdict, and 
to return them into court when they have so agreed, or when ordered 
by the court. 

§ 8219. When conviction or acquittal a bar. When the
defendant has been convicted or acquitted upon an information 
or indictment for an offense consisting of different degrees, the 
<'onviction or acquittal ifl a bar to another information or indietment 
for the offense charged, or for any lower degree of that offense, or for 
an offem1e ne<'essarily included therein. 

§ 8220. Defendant may be committed. When a defendant
who has given bail appears for trial, the court may, in its discretiou , 
at any time after his appearance for trial, order him to be committed 
to the custody of the proper officer of the county, to abide the judg­
ment or further order of the court, and he must be committed and 
held in custody ac<'-0rdingly. 

§ 8221 . . Substitute for state's attorney. If the state'e
attorney fails, or is unable to attend at the trial, the court must 
appoint some attorney at law to perform the duties of the state's 
attorney on such trial. 

ARTICLE 3. - CoNDt:CT OF THE ,JunY AFTER THE CAUSE 1s Sun­
ll lTTED TO THEM. 

§§ 8217-8223 

§ :!ii. C. C r. I'.am ·, 1 .  

II :r;�. C (rr. I ' •  
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§ 8222. Room provided for jury. A room must be provide!l � N. c. er. 1• .
by the board of commissioners of a county for the use of the jury, upon 
their retirement for deliberation, with suitable furniture, fuel, lights 
and stationery. If the commissioners neglect, the court may order 
the sheriff to do so, and the expenses incurred by him in carrying the 
order into effect, when certified by the court, are a county charge. 

§ 8223. Food and lodging for jury. While the jury an• § :1,�. c. er. 1 ·. 
kept together, either during the progress of the trial or after their 
retirement for deliberation, they must be provided by the sheriff, 
upon the order of the court at the expense of the county, with suit-
able and sufficient food and lodging. 
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§ 8224. What papers jury may take. Upon retiring for
deliberation, the jury may take with them all papers ( except deposi­
tions) which have been received as evidence in the cause, or copit>s 
of sueh public records or private documents given in evidence as 
ought not, in the opinion of the court, to be taken from the person 
having . them in possession. They may also take with them such 
parts of the written instructions as the court may direct and notes of 
the testimony, or other proceedings on the trial, taken by themselvt>s, 
or any of them, but none taken by any other person. 

§ 8226. Disagreement. Further instructions. After the
jury have retired for deliberation, if there is a disagreement between 
them as to any part of the testimony, or if they desire to be informed 
on a point of law arising in the cause, they must require the officer 
to conduct them into court. Upon their being brought into court. 
the information required must be given in the presenoo of. or after 
notice to the state's attorney and the defendant or bis counsel, or after 
they have been called. 

§ 8226. Juror sick, jury discharged. If, after the retire­
ment of the jury, one of them becomes so siek as to prevent the con­
tinuance of his duty, or any other accident or cause occurs to prevent 
their being kept together for deliberation, the jury may be dis­
charged. 

§ 8227. Disagreement, jury discnarged. Except as pro­
vicfe<l in the last section, the jury C'annot be discharged after the cause 
is submitted to them until they have agreed upon their verdict, and 
rendered it in open court, unless by the consent of both parties 
entered upon the minutes, or unless at the expiration of such time as 
the court deems proper, it satisfactorily appears that there is no 
reasonable probability that the jury can agree. 

§ 8228. Verdict prevented, cause retried. In all cases
when a jury is discharged or prevented from giving a verdict, by 
reason of an ac,eident or other cause, except when the defendant is 
discharged from the information or indictment during the progress 
of the trial, or after the cause is submitted to them, the cause may be 
again tried at the same or another term, as the court may direct. 

§ 8229. Adjournment during absence of jury. While the
jury are absent the court may adjourn from time to time as to other 
business, .but it is nevertheless deemed open for every purpose con­
nected with the cause submitted to them, until a verdict is rendered 
or the jury discharged. A final adjournment of the court discharges 
the jury. 

ARTICLE 4. - TH E VERDICT. 

11 :oo. c. ( ' r .  1 · .  § 8280. Return of verdict. When the jury have agre('d upou 
tlwir verdict, they must he eonductcd into court by the officer havin� 
them in chargP. Their names must then be called, and if all do not 
appear, tlw rest must he dis<"har�e(l without. �iving a verdict. In 
thnt cnse the cause must be again tried, at the same or another term. 

� : 1!>1 . C'. C'r.  , . . � 8281. Presence of defendant. Felony. Jrlisdemeanor . 
If the information or indidment is for a felony, the defendant must , 
ht•forC' the verdict is received , ap1war in persu·u . If it is for a mis­
demC'nnor. the venliC't may, in thc diseretion of the court, hc renderC'd 
i n  hiH abS('llC'I'. 
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§ 8232. Procedure when jury appear. When the jury
appear, they must be asked, by the court or the derk, whether they 
have agreed upon their ver<lict, an<l if the foreman answers in the 
affirmative, they must, on being required, declare the same. 

§ 8233. General or special verdict. Libel. The jury may
l'itber render a general verdict, ,or when they are in doubt as to the 
legal effect of the facts proved, they may, except upon an informa­
tion or indictment for libel, find a special verdict. 

§ 8234. Oral or in writing. Preparation. The ver<liet of
the jury may be rendered orally or in writing as the jury may elect, 
unless the court, at the time the case is submitted to the Jury, requires 
that it be rendered in writing. When the court so requires, the <-lerk 
of the court shall, under the diredion of the court, provide blank 
verdicts of suitable form fur any verdict the jury may return in thl' 
action and said blank verdicts shall he taken by the jury wht.>n i t  
retires. 

§ 8236. General verdicts. Contents. A general n'r<lid
upon a plea of not guilty, is either "guilty" or "not guilty," whieh 
imports a conviction or acquittal of the offense charged in the infor­
mation or indictment. l�pon a plea of a former conviction or acquittal 
of the same offense, or once in Jeopardy, it is either • •for the state, ' '  or 
"for the defendant. ' '  When the defendant is acquitted on the ground 
that he was insane at the time of the c-0mmission of the act charged, 
the verdict must be "not guilty by reason of insanity." ·when t lw 
defendant is acquitted on the ground of variance betwl•en the infor­
mation or indictment and the proof. the verdict must bl� "not guilty by 
reason of variance between the information (or indictment) and 
proof." 

§ 8236. Special verdict to be written. A spt>dul verdict is
th�t by which the jury find the fads only, leaving the judµ:ment to 
the c,ourt. It must pn·sent the conelusions of fact, as C'stahlished hy 
the evidence and not the evidence to prove them, and thP conclusions 
of fact muat he so presented as that nothing remains to tlw court but 
to draw conclusions of law upon them. 

§ 8237. Special verdict, how rendered . The spe<'ial wrdid
must be reduced to writing hy the jury, or in their pres<>nce enten·d 
upon the minutes of the court, n·ad to the jury, and agref'd to hy 
tlwm before they are difmharged. 

� 8238. Form of special verdict. The speeial verdict nPPd 
not be in any particular form, hut is suffident if it prest'nts in telligi ­
bly the facts found by the jury. 

§ 8239. Argument of special verdict. The special verdict
may be brought to argument by either party, upon two <lays' noti c - ( •  
to the other, at the same or another term of the court. 

§ 8240. Judgment upon special verdict. Tlw eourt mui,;1
gh·e judgment upon the special ver<lict as follows: 

1. If the plea is not guilty, and the fads prove the df'fendant
guilty of the offenfie chargf'd in thf' information or indietment, or of 
any other offense of which he euulcl be convicted under the informa­
tion or indictment, judgment must he given a1·cor<lingly: but if othl'r­
wii;e, judgment of acquittal must be given. 

2. If the plea is a former conviction or acquittal of tlw sanw
offense, or once in jeopardy, the court must give judgment of <-on­
viction or acquittal, accor<ling as the fads prove or fail to prov<' t h 1! 

plt>a. 
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§ 8241. When new trial must be ordered. If the jury do
not, in a special verdict, pronounce affirmatively or negatively on the 
fa0ts necessary to enable the court to give judgment, or if they find 
the evidence of facts merely, and not the conclusions of fact from 
the evidence, as established to their satisfaction, the oourt must order 
a new trial. 

§ 8242. Degree must be found. Whenever a crime is distin­
guished into degrees, the jury, if they convict the defendant, must 
find the degree of the crime of which he is guilty. Whenever a ver-
1lid of guilty is rendered against the accused upon a prosecution for 
homicide, the jury must find the degree thereof and determine by 
their verdict the punishment to be inflicted within the limits pre­
scribed by law. 

§ 8248. Finding on charge of previous conviction.
Whenever the fact of a previous conviction of another offense is 
charged in the information or indictment, the jury if they find a 
verdict of guilty of the offense with which the defendant is charged. 
must also, unless the answer of defendant admits the charge, find 
whether or not he has suffered such previous conviction. In additiou 
to the verdict of ' ;guilty" the verdict of the jury upon a charge of 
previous conviction may be "we also find the charge of previous 
conviction true:' or "we also find the charge of previous conviction 
not true," as they find that the defendant has or has not suffered such 
conviction. 

§ 8244. Any degree may be found. The jury may find the
defendant guilty of any offense, the commission of which is neC'essarily 
included in that with which he is charged in the information or incliet­
ment or of an attempt to commit the offense. 

§ 8246. Several defendants. Part convicted. On an in­
formation or an indictment against sewral, if the jury cannot agree 
upon a verdict as to all, they may render a rnr<lict as to those in 
regard to whom they do agree, on which a judgment must be enterC'd 
accordingly, and the case as to the rest may be tried hy another jury. 

§ 8246. Verdict returned. Duty of court. Punishment.
If the jury return a verdict of guilty against the accused, the eourt 
must before it is aecepted ascertain whether it conforms to the law of 
the cast�. If in the opinion of the court, the verdict does not C'on­
form to the requirements of the law of the case, the court must with 
proper instruct.ions as to the error, direct the jury to reconsider the 
VC'rd ict, and the verdict cannot be accepted or recorded until it is 
rPndered in proper form. But, if the punishment imposed by the 
jury in the verdict, in cases where the jury are authorized by law to 
determine the punishment, is not in conformity to the law of the case 
iu that regard, the court may proceed as follows: 

I. If the punishment imposed by the jury in the verdict is muler
the limit prescribed by law, for the offense of which the defendant 
is found guilty, the court may receive the verdict and thereupon ren­
der judgment and pronounce sentence for the lowest limit prescribed 
by law in sueh cases ; or, 

2. If the punishment imposed by the jury in the verdict is greater
than the highest limit preseribed by law, for the offense of which the 
<lefemlnnt is found guilty, the eourt must disregard the excess and 
rt•ndcr judgment and pronounce sentence according to the highest 
lim it prescribed by law in the particular ease. 
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§ 8247 . .  Court may reduce punishment. The court has the
µuwer in all cases of conviction, to reduce the extent or duration of 
the punishment imposed by a jury, if in its opinion, the conviction is 
proper, and the punishment imposed is greater than under the cir­
rnmstances of the case ought to be inflicted. 

§ 8248. Jury reconsider verdict. Acquittal. When there
is a verdict of conviction in which it appears to the court that the 
jury have mistaken the law, the court may explain the reason for that 
opinion, and direct the jury to reconsider their verdict, and if, after 
the reconsideration, they return the same verdict, it must be entered. 
But when there is a verdict of acquittal, the court cannot require the 
jnry to reconsider it. 

§ 8249. Same. Informal verdict. If the jury render a ver­
dict which is neither a general nor a special verdict, the court may, 
with proper instructions as to the law, direct them to reconsider it, 
and it cannot be recorded until it is rendered in some form from 
which it can · be clearly understood what is the intent of the jury. 
whether to render a general verdict, or to find the facts specially, and 
to leave the judgment to the court. 

§ 8260. Judgment if jury persist. Acquittal. If the jury
persist in finding an informal verdict, from which, however, it can be 
elearly understood that their intention is to find in favor of the 
defendant upon the issue, it must. be entered in the terms in which it 
is  found, and the court must give judgment of acquittal. But no 
judgment of conviction can be given unless the jury expressly find 
against the defendant, upon the issue, or judgment is given against 
him on a special verdict. 

� 8261. Jury may be polled. Procedure. When a verdict 
is rendered, and before it is recorded, the jury may be polled on the 
requirement of either party, in which case they must he severally 
asked whether it is their ,·erdict., and if anyone answers in the nega­
tive, the jury must be sent out for further deliberation . 

§ 8262. Clerk to record verdict. Dissent. When the ver-
1lict is given, and is such a� the court may receive, the clerk must 
immediately record it in full upon the minutes, and must read it to 
t.he jury and inquire of them whether it is their verdict. If any juror
disagrees, the fact must be entered upon the minutes, nnd the jury
again sent out : but if no disagreement is expressed, the verdict is
1· •Jmplete, and the jury must be discharged from the case.

§ 8263. Judgment. Acquittal. Accused discharged. Ex­
ception. If the judgment of acquittal is given on a general ver­
dict, and the defendant is not detained for any other legal cause, he 
must be discharged as soon as judgment is given, except that when 
the acquittal is for a variance between the proof and the information 
or indictment, which may be obviated by a new information or indict­
ment, the court may order his detention to the end that a new infor­
mation or indictment may be preferred in the same manner and with 
like effect as provided in section 8097 and the sections of this code 
t herein referred to. 

§ 8264. Verdict. Guilty. Procedure. If a general verdict
is rendered against the defendant, or a special verdict is given, he 
must be remanded, if in custody ; or if on bail, he may be committed 
to the proper officer of the county, to await the judgment of the court 
npon the verdict. When committed, his bail is exonerated, or if 
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money is deposited instead of  bail, i t  must be refunded to the  
defendant. 

§ 8266. When defense insanity, and jury acquits. If tLe
delense is the insanity of the defendant, the jury must be instrtwte<l. 
if they acquit him on that ground, to state the fact with their ver<l.i<'f. 
The court may thereupon, if the defendant is in custody, and it deerus 
h is discharge dangerous to the puhlic peace or safety, order him to 
be eommitted to the care of the sheriff until he ht>comC"s sane. 

C H A P T E R  1 1 . 

PROCEEDINGS AFTER VERDICT A� D BEFOR E 
,Jl:DGMENT. 

AHTH 'LE 1 .  - STATE!l(EXT OF THE CASE AXD ExcEPTIOX8. 

§ 8266. Statement of the case defined. A statement of t h ,,
case is a statement. in writing setting forth or showing particularly. 
oue or more of the rulings, decisions or acts excepted to in  an action 
or proeeeding, together with the facts arnl drcumstunct>s of tht' ruling. 
dPcision or act and the exception thC"reto, 11.nd settled, eertified and 
filed as provided in this 11.rticle. 

§ 8267. Same. Office of. The office of a statement of t.l1 t ·
case i s  t o  make such parts o f  the proceedings u r  u f  the evidenoo in  
au  11.ct ion, appear .of record as  otllC'rwise would nut so appear. 

§ m. ,·. n. 1 ·. § 8268. Same. By whom settled. Where filed. Exe1,pt am ·d, as othnwise provided in  this chapter. a Rtatement con taining tl 1 t• 
C'Xeeptiuns must he sett led and <'ertifi('d by the j udge who presided at  
the trial, und filt•<l with thP derk of the distri ct euurt of t lw eounty 
iu which the action was tried. 

§ 8269. Matters deemed excepted to by either party.
Tlw decision of the court, i n  a criminal act ion or pr1weedi1 1g upon a 
mnttn of law is <leemed excepted to hy either party in the fu llowin� 
caSt•s : 

1 .  In granting or refusing a motion to st>t aside au infurn111.tio11 or 
indictment. 

2 . In allowing or <lisallowing a demurrer to an information or
indictment. 

:l .  l 1 1  granting or refusing a motion in arn•st of judgment. 
.J.. In granting or refusing a motion for a new trial . 
,> . In making or refusing to make an order afkr judgnwut affoe t ­

ing any substantial right of the partit•s .  
§ 8260. Matters deemed excepted to by the defendant.

'l'l;1. <h•cision of the court in a criminal nction or prU<'P<'<liug upo11 a 
ma ttn of law is deemed exc-C'pted to  by t ht •  th•fl:' 11da11t iu tlw fol low­
i ng eaR(•S : 

1 .  I n  refusing to grant a mot ion for a drnugt' o f  th!.' plal'e of trial . 
·) I n  refusing to postpone the trial on mot ion of tht• d<'frndnnt .
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3. In charging or instructing the jury upon the law, upon the
trial of the iBSue, except as otherwise provided in section 8179 of this 
code. 

§ 8261. Clerk to enter orders. Certified copies. It shall
be the duty of the clerk of the district court in which any criminal 
action or proceeding is pending or tried, to enter carefully and 
correctly in the minutes of such court, each ruling or decision of the 
court, made in open court, upon any matter by section 8259 and 
sulxlivisions 1 and 2 of section 8260 of this article declared to be 
deemed excepted to, and a certified copy of any or all such entries 
shall be and become a part of the record of said action. 

§ 8262. Matters defendant may except to. Upon a trial of
a criminal action or proceeding, exceptions may be taken by the 
defendant to a decision of the court: 

1. In disallowing a challenge to a panel of the jury, or to au
individual juror for implied bias. 

2. In admitting or rejecting witnesses or testimony, on the trial of
a challenge of a juror for actual bias.

3. In admitting or rejecting witnesses or ev idence or in deciding
any matter of law, not purely discretionary, on the trial of the issue.

§ 8263. Code construed. Nothing in this code contained is
to be construed so as to.deprive either party of the right of excepting 
to any action or decision of the court in a criminal action or proceed­
ing, which affects any other material or substantial right of either 
party, whether before or after the trial. or on such trial . 

§ 8264. Exceptions. Settled at trial. In all cases when the
court is proceeding without a stenographer, the exl·eptions must be 
settled and eertified, at the trial, unleBB the court otherwise directs. 
If the exceptions are settled• at the trial, the point of the exception 
must be particularly stated in writing and delivered to the court, and 
must immediately be corrected or adaed to, until it is made conform­
able to the truth. The exceptions so settled and certified shall consti­
tute a statement of the case. 

§ 8266. Same. Not settled at trial. If the exceptions are
not settled at the trial and in all cases when the testimony is taken 
down by en official stenographer, a statement of the case containing 
the exceptions must be prepared and served within thirty days there­
after, on the state's attorney or other person appointed to prosecute, 
who may within five days thereafter, serve on the defendant or his 
attorney, amendments thereto. The defendant may then, within 
five days, serve the state's attorney, or other person appointed to 
prosecute with a notice to appear before the judge who presided at 
the trial at a specified place and time, not less than five nor more than 
ten days thereafter, to have the statement of the case settled. At 
the place and time appointed, or as soon thereafter as the same can 
be done, the judge must settle the statement of the case. and certify 
the same to be correct, and thereupon the same must be filed with t.he 
clerk of the district court of the county in which the action was tried. 
The judge who presided at the trial may settle, and certify a state­
ment of the case after as well as before he ceases to be such judge .  

§ 8266. When supreme court may settle statement. If
the judge who presided at the trial in any case refuses to allow an 
exception in accordance with the facts, or to settle or certify a state­
ment of the case or has died or removed from the state, the party 
desiring the statement settled may apply by petition to the supreme 
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court at any term thereof, or to any judge of said court in vacation, 
to settle and approve the same.  The application may be made in the 
man ner and under such regulations as the ('OUrt may prescribe, by 
order or in its rules, or as may be required by the judge of said court 
to whom application is made. The statement of the case or any 
exception when allowed, must be certified by the chief justice of the 
<'ourt ( if application is made to the court) or by the judge allowing 
the same, ( when made to a judge ) ,  as correct, and filed with the clerk 
of the district court of the county in which the action was tried, and 
when so filed, it has the same force and effect as if settled by th e 
judge who presided at the trial of the action . In all cases when 
t here is no provision of law governing the allowance and settlemen t 
of statements or exceptions, t he same shall be allowed, settled an<l 
<·ertified as directed in this section.

§ 8267. Time may be extended. The times for preparing the
statement of the case, or the amendments thereto, or for settling and 
certifying the same, may be extended before or other times fixed, 
after they have elapsed, by the agreement of the parties or by tht:i 
judg<' who presided at the trial, or in the cases provided for in section 
821il> of this code, by the supreme court, or by a judge thereof. 

� 8268. What statement to contain. The statement of the 
case must c,0ntain so much of the evidence only as is necessary to 
prt·sent the questions of law upon which the exceptions were taken, 
and the judge must upon the settlement of the statement, whether 
agreed to by the parties or not, strike out all other matters therein . 
So particular form of exception is required, hut the objection must 
be stated, with so much of the evidence or other matter as is neces­
sary to explain it, and no more ; only the substance of the stenog­
rapher's nott>s of the evidence shall be stated ; documf•nts on file iu 
the ac-tion or proceeding may be copied, or the substance thert'of 
stated, or a reference thereto sufficient to identify t hl'm may be 
made. 

§ 8269. Instructions. Exceptions. Record. Errors .
The instructions requested by t he defendant and refused. or by the 
prosecutor and given, and all  the instructions giwn to the jury, by 
the court in writing, or orally and written out by the stenographer of 
the court and filed with the clerk, except as otherwi&' provided i n  
section 817!1 o f  this code, are deemed exc<'pted t o ,  and need not ht> 
embodied in the Htatenwnt of the case . hut the same and t'ach of 
them with the indorsements, if any,  sh owini:r the  action of the court 
thereon, form a part of the record of the adion . The deC'ision of the 
court upon any mattC'rs of law in this article de<'lared to be deemed 
excepted to, need not be embodied in any statement of the case, and 
forms a part of the record of the adion. Any statement of the case 
or exception , setth·d, certified and filed as provided in this article also 
forms a part of the re<"ord of the action. Any error committed by 
the court in or by any de<'ision , ruling, instrudion or other act and 
appearing in the record of the act ion may be, taken advantage of 
upon a motion for a new trial or in the supreme court on an appeal. 

ARTICLE 2. - X EW TRIAUI.  

� , �: .  c. er. I ' .  § 8270. New trial defined. A new trial is a re-examination of
thC1 issue in the same court, before anothn jury, after a verdict has 
lwen given. The granting of a new trial places the pttrtit•s in tht> 
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same position as if no trial had been had. All the testimonv 
must be produced anew, and the former verdict cannot be used �r 
n,ferred to, either in evidence or in argument, or be pleaded in bar of 
any conviction which might have been had under the information or 
in dictment. 

§ 8271. Causes for granting new trial. When a verdict has
heen rendered against the defendant, the court in which the trial was 
had, may upon his application, grant a new trial in the following 
{:ases, only : 

1. When the trial has been had in his absence, if the information
or indictment is for a felony. • 

2. ·when the jury has received out of court any evidence other
than that resulting from a view of the premises, or any communica­
tion, document or paper referring to the case. 

3 . When the jury have separated without leave of the court, after
retiring to deliberate upon their verdict, or have been guilty of any 
misconduct by which a fair and due consideration of the ease has 
been prevented. 

4. When the verdict has been decided by lot, or by any other
means than a fair expression of opinion on the part of all the jurors. 

5. ·when the court has misdirected the jury in a matter of law, or
:1as erred in the decision of any question of law arising during the 
course of the trial or has done or allowed any act in the action prej­
ndicial to the substantial rights of the defendant. 

Ii. When the verdict is contrary to law or clearly against the 
1 •Yidence. 

7. When new evidence is discovered material to the defense, and
which the defendant could not, with reasonable diligence, have dis­
covered and produced at the trial. 

When the application for a new trial is made upon the ground of 
newly discovered evidence, the defendant must produce at the hear­
ing, in support thereof, the affidavits of the persons by whom such 
Hidence is expected to be given; and if time is required by the 
• lefendant to procure such affidavits, the court may postpone the hear­
i ng of the motion for such length of time as, under all the circum­
�tances of the case, may seem reasonable. But the court may, when
the affiants are residents of this state, compel their personal attend­
ance before it ; and they may be examined and cross-examined under
uath, touching the matters set forth in their affidavits.

§ 8272. Application for new trial Notice. The- applica­
tion for a new trial must be made upon not less than one nor more 
than five days' written notice, and if based upon any of the grounds 
mentioned in subdivisions 2, 3, 4 and 7, of the last section, such writ­
ten notice must be served and filed within thirty days after the dis­
covery of the facts upon which the party relies in support of his 
application; and in all other cases the notice must be served and filed 
within ten days after the rendition of the verdict, or within such 
further or other time as the court ma_y_ allow or fix. 

§ 8273. Same. Affidavits. Upon minutes of the court.
The application for a new trial, if made for any of the causes mentioned 
in subdivisions 1, 2, 3, 4 and 7, of section 8271 must be based upon 
affidavits which must be filed before the notice is served ; in all other 
cases the application may be made upon the minutes of the court or 
upon the record of the action and the notice must designate generally 
the grounds upon which the .motion will be made as near as may be 
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in the language of section 8271 .  When the application is made upon 
the minutes of the court, the notice must specify particularly the 
errors relied upon and upon the hearing reference may be had to any 
and all papers on file in the action, the clerk's minutes and the stenog­
rapher's notes of the testimony. The application must be heard on 
the day specified in the notice, or as soon as practicable thereafter. 
In all cases when the notice is served before judgment, the court 
may in its discretion, stay all furthe.r proceedings in the action until 
such application is disposed of. When the application is made upon 
the minutes of the court and a statement of the case becomes neces­
sary, the draft thereof, and amendmeuts thereto may be proposed and 
served and the statement settled, certified and filed in the manner and 
time.s and after the notices in this article specified. If a review of t ht> 
decision upon such application is sought on appeal, the errors spe.ci­
fied in the notice must be embodied in the statement as settled and 
certified. 

§ 8274. Same. Time within which made. The application
for a new trial, except in case of a sentence of death, must be mad1.' 
before the time for an appeal has elapsed. In case of a sentence of  
death , the application may be  made at  any time before the executiori . 

ARTICLE 3 . - ARREST OF ,fr DOMENT.  

§ 8276. Motion in arrest of judgment defined. A motio 1 1
in arrest of  judgment is an application on the part of  the <lefeudan t ,  
that no judgment be rendered on a plea or verdict of guilty, or 011 a 
verdict against the defendant on a plea of former com·iction or 
acquittal or once in jeopardy. It may be , foun<lt•d on any of tlw 
defects in the information or indictment mentioned in section tiO�l . 
unless the objection has been waived by a failure to <lemur, and must 
be made before or at the time the defendant is called for judgrnl'nt .  

§ 8276. Court, without motion, may arrest judgment.
The court, may also, on its own view of any of these def Pc-b,. arre;;t 
the judgment without motion. The effect of al lowing a mot ion iu 
arrest of judgment, is to place the defendant in the same situat ion in 
which he was before the information waR filed or the indiduwut 
found. 

§ 8277. Judgment arrested. Further prosecution. Ac­
quittal. If. from the evide.nce in a trial, there is r('ason to beliew 
the defc>ndant guilty, and a new information or indictnwnt ( 'llll lw 
framed upon which he may be convicted, the C'ourt may order him tu 
be recommitted to the officer of the proper county, or admit ted to 
bail anew, to answer the. new information or indictment. If  the ev i .  
dence shows him guilty of  another offense, he must be committed or 
held th<>reon , and in nC'ither c-ase shall the verdict be a bar to anotlwr 
prosec-ution. Rut if no evidence appears sufficient to charge hi11 1 
with nny offenR(' , hC' must, if  in custody, be disc-harged, or if admit ­
ted to bail, h i s  hail must be flXOneratecl, or if money has bt>en dc-pos­
it<>d instead of bail ,  it must oo refundPd, and the arrest of judgment 
iahall opPrnte as an acquittal of the defendant of the c-harge upon 
whieh th (' information or indictment was founded. 
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C H A P T E R  1 ·)... .

JUDGMENT AND EXECUTION. 

ARTICLE 1. - THE ,JUDGMENT. 

§ 8278 . After conviction, j udgment . Time. After a plea § 428. c. cr . c.
or wrdict of guilty, or after a verdict against the defendant on a plea am 'd. 
of former conviction or acquittal or once in jeopardy, if the judg-
ment is not arrested or a new trial granted, the court must appoint a 
time for pronouncing judgment. 

§ 8279. Time specified. The time appointed must be at least II 429, c. Cr . P.
two days after tlw verdict , if the court intends to remain in session 
so long ; or if not, at as remote a time as can reasonably be allowed. 

� 8280. Defendant's presence. Felony. Misdemeanor. ll -tYI, c. er. P ..'I am 'd. For tlw purpose of judgment, if the conviction is for a felony, the 
defendant must he personally present ; if for a misdemeanor, judg­
ment may he pronounced in his absence. 

§ 828 1 .  Officer to produce defendant . When the defendant !I 431. c. cr. P.
is in custody, the court may direct the officer in whose custody he is 
to bring him before it for judgment, and the officer must do so accord-
ingly. 
s 8282. Bench warrant. If the defendant has been dis- § 4:r2. c. Cr. P. 

charged on bail, or has deposited money instead thereof, and does not 
appt·ar for judgment when his personal attendance is neeessary, the 
court, in addition to the forfeiture of the undertaking of bail or of 
money deposited, may direct the elerk to issue a bench warrant for 
his arrest. 

§ 8283. Same. Duty of clerk. The clerk, on the applica- II �. c. er. I'.
tion of the state's attorney, may, accordingly, at any time after the 
order, whether the c-0urt is sitting or not, issue a bench warrant into 
one or more eounties. 

§ 8284. Form of bench warrant. The bench warrant must § ™· c. cr. P.
he substantially in the following form: 
State of North Dakota, l 
County of . . . . . . . . . . . .  f 88·
To any sheriff, constable, marshal or policeman in this state: 

A. B. , having been, on the . . . . . . . . . . . .  day of . . . . . . . . . . . . . . . .  , 
A. D. 18 . . . .  , duly convicted in the district court of the county of 
. . . . . . . . . . . . . . . . of the crime of ( designating it generally ) ,  you are 
therefor commamled forthwith to arrest the above named A. B. and 
bring him before that court for judgment, or if the court has 
adjourned for the term, you are to deliver him into the custody of 
the  sheriff of the county of . . . . . . . .  ( as the case may be). 

Given under my hand, with the seal of said court affixed, this 
. . . . . . . . . . . . .  day of . . . . . . . . . . . . . . . .  , A. D. 18 . . .  . 

By order of the court. 
[ Seal. ] . . . . . . . . . . . . . . . . . . . .  , clerk. 

� 8286. Where and how served. The bench warrant may be § -t:l5. c. cr . P. 

served in any county of the state, and in the same manner as a war- am 'd. 
rant of arrest. 

� 8286. Disposal of defendant on arrest. Whether the 1 436. c. cr. P. 
Jx.1 1 ch warrant is served in the county in which it was issued or in 
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another county, the officer must arrest the defendant and bring him 
before the court, or commit him to the officer mentioned in the war� 
rant, according to the command thereof. 

§ 8287. Defendant informed of rights. When the defend­
ant appears for judgment, he must be informed. by the court, or hy 
the elerk under its direction, of the nature of the charge against him . 
and of his plea, and the verdict, if any thereon, aud must be asked 
whether he has any legal cause to show why judgment should not he 
pronounced against him. 

§ 8288. Defendant may sh�w cause against judgment.
He may show for cause against the Judgment: 

1. That he is insane ; and if, in the opinion of the court, thert• is
reasonable ground for believing him to be insane. thti question of his 
insanity must be tried as hereinafkr in t his cude provided for. l f. 
upon the trial of that question the jury find that he is sane, jud�­
ment must be pronounced, but if they find him insa11t' he mny lw 
committed to the state hospital for the insane, uutil he hl'<'umes sn 1a· .  
or is otherwise committed according to law, and when noticP is ghl' l l  
of  the fact, as hereinafter provided for, he must be brought bdurl, 
the court for judgment. 

2. That he has good cause to offer, either in arrest of jml1-tmeut or
for a new trial, in which case the court may, in its discretion, order f r ,. 
judgment to be deferred, and proceed to decid<' upon the motiou i n  
arrest of judgment, or for a new trial. 

§ 8289. Judgment rendered. If no suffident cnuse is allt>:.,: ,· Ll
or appears to the court why judgment should not be pronounced. it 
must thereupon be rendered. 

§ 8290. Court to hear evidence. Degree of crime. r pun
a plea of guilty of a crime distinguished or divided into degrees, t L t ­
court must, i f  said plea is  accepted and the defendant <loPs not dl'si�­
nate in his plea the degree thereof. before passing s1'Btl'llCl' , lh• tt•r ­
mine the degree, and the provisions, so far as applicnhle. of sect i, > 1 1

8292 and of 82H3 of this eode shall govern in sai<l dt• tnmination. 
§ 8291. Same. Aggravation . Mitigation. Aftn a ple1wr

verdict of guilty, in a case when a discretion is couferrell upon tl 1e 
court as to the extent of the punishment, the court. upon the suggP.-;­
tion of either party that there are eircumstanc<'s whil ·h mny be prup­
erly taken into view. eith<'r in aggravation or mitigat ion of tlw }Hl ll ­
ish ment, may, in its discretion, hear the same si.1mmnrily at u S}Jl't' i ­
fie<l t ime ,  and upon such notice to t he adverse party HS it may <lin•c t .  

� 8292. How evidence presented. The circumstanct>s nrn --t 
be proR('nted by the test imony of wittws,ws Pxamim,d in oJWll comt . 
ex1 ·cpt that when n witness is so sick or infirm as to lw unah!L' 
to Rtteml, h is ch•position mny be taken hy a nm_gistrat l' of t lw cou 1 1  i �­
out of court, at a spedfied time nnd plaee, upon srn·h 1 1oticP t . .
the adv<'rS<' party as thc- court may di red. 

§ 8293. Other evidence prohibited. No ntfi1hn-it or f l'stinwny.
or n·prPscntatfon of any kind. ,·<'rhal or writfru.  ean be offcn·d to , , r  
r<',·<'ivcd by the eourt or  member thereof in nggrnrnt ion or  mitigation 
nf tlw punishment, except us provided iu th1:1  last two S('etions. 

§ 8294. Successive terms of imprisonment. If tlw dt• frrnl­
ant has heen convicted of two or more offens('S, before ju<lgment on 
P i t lwr, the judgment may be that tho imprisonment npu11 any une 
may commence at the expiration of the imprisonment upon nny ot lH•r 
of the offenses. 
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§ 8296. Judgment for ftne and costs. A judgment that § m. c. er. P.
the defendant pay a fine and costs, may also direct that he be am·,1. 
imprisoned until both the fine and costs are satisfied, specifying the 
t'Xtent of the imprisonment, which must not exceed one day for every 
two dollars of the fine and costs, but such imprisonment does not dis-
charge the judgment for fine and costs or either, and said ju�ment 
may at any time thereafter within the time limited by law, be col1ecte<l 
upon execution issued thereon. 

§ 8296. Same. To be docketed. A judgment that the defend- !Im. c. cr. r.
ant pay a fine and costs or either, must be docketed and thereafter am',I. 
constitutes a lien upon the real estate of the defendant in like manner 
as a judgment for money rendered in a civil action. 

§ 8297. Judgment. Entered in minutes. Record. When § «o. c. er. I'. 

judgment upon a conviction is rendered, the clerk must enter the same am·,,. 
upon the minutes, stating briefly the offense for which the c01n-ic-
t ion has been had, and must, as soon as may be, annex together and 
tile the following papers which constitute a record of the action: 

1. The information or indictment and all the papers filed in the
action together with a copy of the minutes of the plea or demurrer. 

2. A copy of the minut.es of the trial.
3. The written charges given or refused, with indorsements if any

thereon; the written instructions given by the court and the copy of 
any oral instructions by the court and filed with the clerk. 

4. A copy of the judgment.

ARTICLE 2.-1'HE EXECUTION. 

§ 8298. Execution to officer. When a judgment other than
of death has been pronounced, a certified copy of the entry thereof 
upon the minutes must be forthwith furnished to the officer whose 
duty it is to exeoute the judgment, and no other warrant or authority 
is necessary to justify or require its execution. 

§ 8299. For ftne and costs. If the judgment is for a fine all(l
costs or either Rlone, ext>cution may issue thereon as on a judgment iu 
a civil Rction. 

§ 8300. For imprisonment or ftne and imprisonment. If
the judgment is imprisonment, or a fine and imprisonment until sueh 
fine is paid, the defendant must forthwith be committed to the custody 
of the proper officer, and by him detained until the judpmeut is com­
plied with. 

� 8301. Judgment. By what officer executed. When the 
judgment is imprisonment in the county jail, or a fine and that t lw 
defendant he imprisoned until it is paid, the judgment must be exe-
1·uted by the sheriff of the county or snhdivision. In all uther 
mscs when the sentence is imprisonment, the slwritf of the county 
must deliver the defendant to the proper officer, in execution of tho 
judgment. 

§ 8302. Judgment of imprisonment in penitentiary. If
the judgment is for imprisonment in the penitentiary, the sheriff of 
the county or subdivision must, upon receipt of a eertified copy 
thereof, take and deliver the defendant to the warden, superintendent 
or keeper of the penitentiary. He must also deliver to the warden or 
other proper officer a certified copy of the ju1lgment, and take from 
the warden or other proper officer a receipt for the defendant, and 
make return thereof to the <>ourt. 
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CRBH:-.;AL PROCEDURE. Judgment and Execution. 

§ 8303. Authority while conveying defendant. The sheriff
or his deputy. while conveying the defendant to the proper prison, in 
execution of a judgment of imprisonment, has the same authority to 
require the assistance of any citizen of this state, in securing the 
defendant, and in retaking him if he escapes, as if the sheriff was in 
his own county; and every person who refuses or neglects to assist 
the sheriff, when so required, is punishable as if the sheriff was in 
his own county. 

§ 8304. Imprisonment in penitentiary is at hard labor.
In all cases when by law a person is sentenced to imprisonment in 
the penitentiary, it shall be at hard labor, whether so designated by 
the Jury or court or not. 

§ 8306. Judgment of death. Warrant to execute. When
judgmmt of death is rendered, the judge must sign and deliver to 
the sheriff of the county, a warrant duly attested by the clerk under 
the seal of the court, stating the conviction and judgment, and 
appointing a day on which the judgment is to be executed, which 
must not be less than thrt>e months after the day in which tlw judg­
ment is enten:'d, and not longer than six months thereafter. 

§ 8306. Statement and evidence sent governor. The
judge of a court at which a conviction requiring judgment of death 
is had. must, immediately after the conviction, transmit to the gO\·­
ernor, by mail or otherwise, a statement of the conviction and judg­
ment, and of the testimony given at the trial. 

§ 8307.. Governor. Judges of supreme court. The gov­
ernor may thereupon require the opinion of the judges of the supreme 
court or any of them, upon the statement so furnished. 

� 8308. Governor only can re_prieve. No judge, court. or
officer other than the governor can reprieve or suspend the execution 
of a judgment of death, except the sheriff, in the cases provided in 
the next seven sections, unless an appeal is taken. 

§ 8309. If defendant becomes insane. If, after judgment of
death, there is good reason to suppose that the defendant has becoml' 
insane, the sheriff of the county or subdivision, with the concurrenc�• 
of the judge of tho court by which the judgment was rendered, may 
summon from the list of jurors selected, or to be selected forthwith 
by the county commissioners, a jury of twelve persons to inquire into 
the supposed insanity, and must give immediate notice thereof to tht· 
state's attorney. 

§ 8310. Inquisition to try insanity. The state's attorney must
att, nd the inquisition, and may produce witnesses before the jury, for 
which puq;ose he may issue process in the same manner as for wit­
neFses to attend hefore the grand j nry, and disobedience thereto may 
lw punishnl in like manner as disobedience to process issued by tlw

court. 
� 8311. Return of inquisition. A cNtificate of the im1nisi­

tion must IX' F-igned by the jurors and the sheriff, and filed with th,· 
clerk of the court in which the conviction was ha<l. 

� 8312. Duty of sheriff on such return. If it is found by 
the inquii;ition that the defendant is sane, the sheriff must executt• 
the judgment; but if it is found that he is insane, the sheriff must 
sm,pend the cxcl'ution of the judgment until ho rel'eives a warrant 
from the governor or from the judge of the court by which the judg­
mt•11t was -r,•mh-n·cl, directing the t>xecution of the judgment. 
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� 83 1 3. Same. Defendant found insane. If the inquisition 11 �,;1 . c. er. r. 
tirnls that tht• <lefendant is insane. tlw sheriff must imme<liatdy trans-
mit to the governor. who may. when the defendant becomes sane,  
if:lsne a warrant appointing a day fur the execution of the j udgment. 

� 83 14. Female defendant pregnant. Inquisition. -When 11 �i;�. c. cr. r. 
tlwn1 is �oud reason to suppose that a female against whom judgment 
of death is rt'ndered. is preguant. the sheriff of the county or subdi-
vi!'iun, wi th the <·on<·urrenC'e of the judge of the> court by which the 
jutlgm<•nt was renden•d , may summon a jury of three physicians of 
tlw state to itHtnire into the suppose<l pregnancy. Immediate notice 
tlwreof must he g-iven to the state's attorney. 1'he provisions of sec-
tions ti312 and tmrn apply to the proceedings upon the inquisition. 

� 83 1 6. Duty of sheriff on the return. If it is found by the § 46:!. c. cr. P . 
iru1nisiti un that the female is not pregnant, the sheriff must execute 
th(' judgment .  If, howevPt', it is found that she is pregnant, the 
slwriff must suspend the cxeeution of the judgment, and transmit the 
inquisition to the governor. 

� 83 1 6 .  Governor may issue warrant. When the governor ll 46-1, c. cr. P. 
is i-atisfied t hat thi> f1°male is no longer pregnant, he may issue his 
wnrrant appointing- a day for the execution of the judgment. 

� 83 1 7 .  Duty of court when judgment not executed. If, 11 ro,,. c. er. I'. 
for any reaso 1 1 .  a j wlgment of death has not been executed, and it  
rt>mains in foree,  t lw court in which tlw conviction was had, on the 
RJl! il ieation of tlw stat.e 's 11ttorn1·y, must order the defendant to be 
brought before it ,  or, if he is at large, a warrant for his apprehension 
mav  be isstwd. 

� 83 1 8. Same. New time fixed. Upon the defendant being § J66. < · . er. P. 
hr1 1nght b1•fon, tl1 1 •  court,  it must inquire into the facts, and if no 
legal reason <>xists agairn1t the execution of the judgment, must make 
an order that the sheriff of the proper county execute the judgment 
at a specifit�d time. The sheriff must execute the judgment accord-
ingly . 

� 83 1 9. How punishment of death inflicted. The punish- § 46i, c. cr. r. 
J 11t> ! 1t  of death must he inflicted by hanging the defendant by the 
neek until ht> is dead. 

� 8320. In what jail defendant kept. When there is no II f&', c. cr. P.
jail within th<• county, or whenever the officer having in charge any am·,t. 
per8on under judgment of death, deems the jail of the county where 
the conviction was had, insecure, unfit or unsafe for any cause, such 
olfi<'er may confine such person in the jail of any other convenient 
cotrnty of the state, and the jailer of any such convenient county 
shall receive and keep such person in the same manner as if he had 
been delivered to him by an officer of his own county ; and the county 
in which said person was eonvicterl shall pay all expenses of keeping 
and mniutaining him in said jail. 

� 832 1 .  Where judgment of death executed. A judgment § M�. c. cr. P. 
of death must be exeeuted within the walls or yard of the jail of the am'<L 
county in which the conviction was had, or within some convenient 
irn · losure within said county. 

§$ 8322. Execution. Who must or who may be present. ; t6P. c. er . r.
A '.i ndgment of death m ust � executed by the sheriff of the county aru 'tl . 
wlwre tlw conviction was had, or by his deputy, one of whom at least 
must be present at tlw <•xecution. The said sheriff or deputy sheriff 
mui,;t invite the presence, by at least three days' notice, of the state's 
attorney of the county together with one physician and twelve repu-
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table citi?..ens to be selected bv him. He must also at the request of 
the defendant permit any minister or ministers of the gospel "Who::1 
the defendant may name, and any of his friends and relatives w ,t 
exceeding five, to attend the execution, and also such peaee offiel'rH 
as the sheriff or deputy sheriff may deem proper. But no per,;.m 
other than those mentioned in this section can he present at the eXf-!• 
C'ntion, nor m ust any person under age be allowed to witness t ! ie  
same. 

§ 8323. Certitlcate of execution. Witnesses. The sherilf
or deputy sheriff must prepare and sign with h is name of office all(l 
attach to the warrant under which he acted, a certificate setting forth 
that the judgment was executed upon the defendant ac<'ording to the 
provisions of the last three sections, and the time, manner and pla<'.e of 
the execution, ar.d also the names of tho twelve persons, not relatiw,, 
of the defendant, whom he invited to be present and the names of 
those invited and who attended such execution . The sheriff or deputy 
shall request and allow such number of said persons as may be will­
ing so to do, to attest said certificate by their signatures. 

§ 8324. Return of warrant. The sheriff or deputy sheriff
who executed the warrant m ust return the same together wi th tl1ti
certificate provided for in the last sedion ,  to the clerk of the distri<'t 
court from which it was issued. and the clerk of said c.ourt must ti l,• 
and retain the same in his offiC'e wi th the other papers in  the act i, m .  

C H A P T E R  1 3 .

APPEALS. 

AHTICLE 1 .  - �OTICE OF APPEAL AXD SEHYICE. 

§ 8326. Appeal, who may take. Either the defe 11dn11 t 1 1r
the state may take an appeal as provided in this article . 

§ 8326. Defendant's right to appeal. An appeal to t L , ·
supreme <'ourt may be taken by the dt•fendant. as a rnattn of r i i/ . t  
from any j udgment against h im .  

§ 8327. Title of action on appeal. The party ap1waling j ,.;
known as t lw ap1wllant and the adversP party as the respondent : h : 1 t  
the title of t lw adion is not  c-hanged in C'OnSt•quence of the appeal. 

§ 8328. From what defendant may appeal. An nppt·d
mny he t11 kl' 1 1  hy t he d,dt>1 1dant : 

1 .  From a final judgment of conYietion . 
2. From an onler refusing a motion in arrest of judgment .
3 . Frum 1m order denying a motion for a new trial.
4. Frum 1m ordl•r madt> afkr jndgnwut affl'ding any substnut  i ·d

right of t lw party . 
� 8329. From what the state. may appeal. An appt>al l l l , ,y 

he takPn hy the stat<' : 
1 .  Fro1i1 a jndgnwnt for the defendant on a demurrer to  t : . t· 

informat ion or indi,· tnw11 t .  
2 . From an order granting a new trial.

]4ij() 



Appeuls. CRI.Ml�AL PROCE DURE. 

:t From an or<ler arresting judgment. 
J. From an order made after judgment, affecting any substantial

right of the state. 
5. From an order of the court directing the jury to find for the

defendant. 
§ 8330. Time for appeal limited. An appeal from a judg­

ment may be taken within one year after its rendition, and from au 
or<ler within sixty days after it is made. 

§ 8331. Manner of taking appeal. Notice. An appeal is
taken by the party taking it or the attorney of such party, serving 
upon the adverse party, or the attorney of the adverse party who 
nC'ted as an attorney of record in the district court at the trial, or nt 
the time the order was made or judgment rendered, a copy of the 
uotiee of appeal, and by filing the original thereof, with the clerk of 
the district court of the county in which the order or judgment 
appealed from is made, entered or filed. 

§ 8332. Personal service not made. Publication. If per­
sonal service cannot be made, the judge of the district court in which 
the action is pending or was tried, upon proof thereof, may make an 
order for publication of the noti<'e in some newspaper, for a period 
not excee<ling thirty days. Huch publication is equivalent to 
personal service. 

§ 8883. When appeal deemed taken. The appeal is deemed
to be taken when notice thereof as required by sections 8331 or 8332 
is filed in the office of the clcrk of the district court of the county in 
which the order or judgment appealed from is made, entered or filed, 
with evidence of the service or publication thereof indorsed thereon 
or attached thereto. 

§ 8334. Appeal by state. Effect. An appeal taken by the
i,;tate in no case stays or affects the operation of the judgment in favor 
of the defendant until thc judgment is reversNL 

§ 8336. What judgments superseded by appeal. An
ttppeal to the supreme court from a judgment of conviction, stays the 
execution of the judgment in all capital cases, and in all other casl's 
npon filing with the clerk of the district court of the county in which 
the convidion was had, a certificate of the judge who presided at the 
trial, or of a judge of the supreme court, that in his opinion there is 
probable <1ause for the appeal, but not otherwise, exeept as hereinafter 
provide<l. 

§ 8336. Certificate. Duty of sheriff: If tlw certifieate pro­
vided for in the last Sl'ction is fih,d, the sheriff must, if the defendant 
is in his custody, upon lx-ing serrnd with a copy thereof, keep the 
defendant in his custody without executing the judgment, and detain 
him to abide tlw ju<lgment on the appeal. 

§ 8337. Execution suspended. If, before the granting of
the certificate, the execution of the judgment has eommenced, th(• 
further exe<'ution thereof is suspended, and upon service of a copy 
of such cntific\ate upon the sheriff of the county in which such judg­
ment was entered. the defendant must he restored, by the officer in 
whose custody he is, to his original custody. 

§ 8338. Duty of clerk when appeal taken. Upon the
appeal being taken, it shall be the duty of the C'lerk of the district 
court with whom the notice of appeal is filed, without chargo and 
without unnecessary delay, to make out a full and perfect transcript 
of all the papers in the <'ase on file in his office, except. the papers 
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§§ 8339--S3-13 CRIMINAL PROCE DL'RE. Appra(�. 

rdurne<l by the committing magistrate on the preliminary examina­
tion when there has been one, and of all the entries made in h is 
minutes, and certify the same under his hand and the seal of t lw 
court , and transmit. the same to the clerk of the supreme court, and 
upon receipt thereof, the elerk of the suprC'me eourt must file the 
same and perform the same services as in eh-il  cases without chargt• . 

!I f�,. C. Cr. I ' .  
am ·, 1 .  

§ 8339. Appeal by less than all defendants. When se,·eral
defendants are prosecuted and t ried jointly, any one or more of tht'm 
may join in taking an appeal, but. those who do not join shall take no 
benefit therefrom, yet they may appeal aftnwarcls. 

� 8340. Appeal. Stay. Custody of defendant. An appeal 
taken by the defendant does not stay the exeeution of the judgment 
in any case not capital, unless hail is put in, C'Xcept when the judg­
ment is imprisonment in tlw pt>nitentiary, and an appeal is taken 
<luring the term at which the judgment. is rendered, and the defend­
ant is unable to give bail. and that faet is satisfactorily shown to the 
court, it may, in its discretion, order the sheriff or other officer hav­
ing the defendant in custody, to detain him in eustody without tak­
ing him to the penitentiary, to abide the judgment on appeal, if the 
defendant desires it .  

§ 8341 .  Appeal taken. Bail put in. Clerk. Sheriff. When
an appC'al is taken by the defendant .  and bail is put in, it  is the duty 
of the dnk to give forthwith to the defrndant, his agent or attorney, 
a certifiC'ate under his hand and the seal of the court, stating that an 
appt>al has been taken and bail put in, and tht> sheriff or other officer 
having the defon<lant in custody, must. upon the delivering of sueh 
certificate to him, diseharge t he defendant from custody when 
imprisonment forms a part of the judgment and cease all further 
proceedings in execution of the judgment, and return forthwith to 
the clerk of the court who issued it , the execution or ct>rtified copy of 
the entry of judgment under which he acted, with his return thereon, 
if such execution or certified co_py has been issued ; and if such exe­
cution or <'ertified copy has not been issuC'd, it shall not be issued, but 
sludl abide the judgment on the appeal. 

ARTICLE 2. - DIRMISSINH APPEA L FOR l RREC;t'LARITY. 

§ 8842. In substantial particulars. Notice. If the appeal
is irregular in any substantial particular, but not otherwise, tht'  
supreme court may on any day, on motion of  the respondent, upon 
ti ,·e days· notiC't> accompanied with the l'Opies of the papers upon 
which the motion is founded, order it to be dismissed. The dismissal 
of an appeal affirms the judgment. But if the irregularitiC's com ­
plained of art> c.orredt>d in a reasonable time, the appeal shall not ht, 
dismisst>d and tlw supreme court must fix thP time and direct tht, 
mannPr of correding the irregularity . 

§ 8343 . When appeal must not be dismissed. An ap1wal
must. not he dismissed for a11y informality or defeet in the taking 
tht>reof. If the same is correckd within a reasonnhle time after an 
appeal has been dismissPd , anolhPr appt•al may he taken . If  an 
nntlertakiug has been giwn which is de:-fecl ive in any respt'd , a new 
011e may he filed on appt>al in the suprt>me court . 
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.AHTICLE H. - AIWCMEN l' OF THE APPEAL.

§ 8344. Appeal stands for argument at flrst term. An
appt>al in a criminal action shall stand for argument at the first term 
aftn tht- record is filed, unh·AA for �ood cause shown the hearing is 
postponed to a subsequent term, but the parties or thPir attorneys 
may hy stipulation fix an earlier day for the hearing with the approval 
of the suprc>me court. 

§ 8346. When judgment must be affirmed. Reversal.
Tlw judgment may be affirmed if th" appellant fails to appear, but 
may be nwl•rsed only after argunwnt, though the respondent fails to 
appear. 

§ 8346. Number of counsel heard. l'JJou the> argument of
the appeal if the offense is punishable wit.h death, three counsel upon 
each side must be ht•ard if they require it. lu any other case, the 
court may, in its discretion, restrict the> argument to one counsel on 
each side. 

§ 8347. Defendant need not appear in supreme court.
The personal appearance of the defendant in the supreme court on 
thl' hearing of an appeal, is in no case necessary. 

ARTICLE -!. - ,Jn)(atENT l:S �t:PREllE Conn. 

§§ 83-U--835! 

§ 489, C. Cr, I'.arn ·,1 . 

II m. c. Cr. I'.a111·, 1 . 

II 4!l'l. C. Cr. I'. 

§ 8348. Technical errors to be disregarded. After !waring 11 19:1, c. er .  1·.
the appeal, the court must give judgment without regard to technical am·,i. 
errors or defects or exceptions which do not affect the substantial 
rights of the parties. 

-§ 8349. Court may review intermediate orders. Cpon an
appeal taken by the dt>fondant from a judgment, the court may T(•view 
any intcrrrw<liate order or ruling involving the merits, or which may 
ham atft-(•tP(l the judgment advc>rsely to the ddl'mln11 t .  

§ 8860. Power of supreme court on appeal. The suprt>nw
c>ourt may reverse, affirm or modify the judgment or order appealed 
frum, and may set aside, affirm or modify any or all the proccl'ding:; 
suhse<1ue11t to, or dependent upon such judgment or ordn, and may 
if proper, order a new trial. In either case the action must be 
rc�mamh•d to the di strict court with proper instructions, together with 
t lw opinion of the court. 

� 8361. New trial ordered, where had. When a new trial 
is ordered it must be had in the district e,0urt of the county from 
which the appeal was taken, or in some other county, or as directPd 
hy the supreme court. 

§ 8362. Judgment reversed. When defendant dis- !! l!•:, . c .  er. , ..
charged. If a judgment against the defendant is reversed• withou t 
ordering a new trial, the supreme court must direct, if he is in cus-
tody, that he be discharged therefrom, or if on bail, that his bail he 
exonerated, or if money was deposited instead of bail, that it lw 
refunded to the defendant. 

§ 8363. Judgment affirmed, must be enforced. If a judg- !! 4!l6. c. er . 1 · . 
me11t against the defendant is affirmed, the original judgment must am '<I. 
bl' enforced. 

§ 8364. Judgment of court entered. Certificate. When § t!l,. c . er . ; • .
the judgment of the supreme court is given, it must be entered in 
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the minutes, and a certified copy of the entry forthwith remitted to 
the clerk of the district court from which the appeal was taken. 

§ 8366. Certiflcate remitted, district court only has juris­
diction. After the certificate of the judgment has been remitted to 
the court below, the appellate court has no further jurisdiction of the 
appeal or of the proceedings therein, and all orders necessary to carry 
the judgment into effect must be made by the district court to whieh 
the certificate is remitted. 

§ 8866. Appeal by state. Power of supreme court. If
the appeal is taken by the state, the supreme court cannot reverse the 
judgment or modify it so as to increase the punishment, but may 
affirm it, and shall point out any errors in the proceedings or in the 
measure of punishment and its opinion shall be obligatory on the 
district court as the correct exposition of the law. 

§ 8367. Imprisoment. Reversal. Reimprisoned. De­
duction. If a defendant has during the pendancy of an appeal, 
been imprisoned in the execution of the judgment appealed from, 
and upon a new trial ordered by the supreme court shall again ht:, 
convicted, the period of his former imprisonment shall be deducted 
by the district court from the period of imprisonment to be fixed on 
the last verdict of conviction. 

C H A P T E R  1 4 . 

WITNESSES A�D EVIDENCE. 

ARTICLE 1 . - Co.MPELLD,H THE ATTENDANCE OF "'ITNESSES . 

§ 8368. Subpcena defined. The process by whil'h the attend­
ance of a witness before a court or magistrate is required, is a sub. 
pnma. 

§ 8369. Magistrate may issue. A magistrate before whom a
complaint is laid, or to whom a presentment of a grand jury is sent . 
may issue subpcenas, subscribed by him, for witnesses within the state, 
either on behalf of the state or the defendant. 

§ 8860. State's attorney, for grand jury. The state's attor­
ney may issue subprnnas, subscribed by him, for witnesses within the 
state, in support of the prosecution, or for such other witnesses as the 
grand jury may direct, to appear before the grand jury upon an 
investigation before them. 

§ 8361. Same. Attendance upon trial. The state's attomey
may in like manner issue sub�nas for witnesses within the state. in 
support of an information or an indictment, to appear before the court 
at which it is to be tried. 

§ 8862. Clerk issue blanks for defendant. The clerk of the
l 'ourt at which a criminal action is to be tried, must, at all times, upon 
the application of the defendant, and without charge, issue as many 
blank subpmnas, under the seal of the court and subscribed by him as 
derk, for witnesses within the state, as may be required by the 
dt>fendant. 
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§ 8363. Form of subprena. A subpcena, authorized by the
laf't four sections, must be substantially in the following form : 

In the name of the state of North Dakota, 
To A. B :  

You are commamlt'd to appear before C .  D., a justice of the peace 
at the town of . . . . . . . . . . ( or "  the grand jury of the county of 
. . . . . . . . . . , " or " the district court . . . . . . . . . . , '' or as the case may 
l:x,. ) on ( stating the day and hour ) ,  as a witness in a cri minal action 
prosecuted by the state of North Dakota against E. F.

Dated at the town of . . . . . . . .  ( as the case may be ) ,  the . . . . . .  day 
of . . . . . . . . 18 . . . . .  . 

" G . H. ,  justice of the peace, ' '  or " I. K., state's attorney," or " by 
order of the court, L. M. ,  clerk,"  ( as the case may be ) .  

§ 8364. Subprena duces tecum. If any books, papers or
documents are required, a direction to the following effect must be 
c1 1ntained in the snbpruna : 

And you are required also to bring with you the following : ( describe 
intelligibly the books, papers or docum1:mts required. ) 

§ 8366 . Subprena, by whom served. Peace officer. A
1-ubpcena may be served by any person, but a peace officer must serve 
in his county any suhpruna delivered to him for service, either on the 
part of the state or of the defendant, and must without delay, make a 
written return of the service, subscribed by him, with the title of his 
office, stating the time, place ancl manner of service. 

§ 8366. How served. A subprena is served by showing the
original to the witness personally and informing him of its contents. 

§ 8367. Indigent witness. Expenses. When a person at­
t<>nds before a magistrate, grand jury or court, as a witness in a crim­
inal action, upon a subpcena or in pursuance of an undertaking, and 
i t  appears that be bas come from a place outside of the county, or that 
he is poor and unable to pay the expenses of such attendance, the 
1·ourt at i ts discretion, if the attendance of the witness is upon a trial, 
hy order upon i ts minutes, or in any other case, the judge, at his dis­
c·rPtion, by a written order, may direct the county treasurer to pay 
t lw witness a reasonable sum to be specified in the order for the 
1wcessary expenses of his attendance. 

§ 8368. Duty of county treasurer. Payment. Upon the
production of the order or a certified copy thereof, the county treas­
urer must pay the witness the sum specified therein, out of the 
county treasury.  

§ 8369. When witness must attend out of his county.
No person is obliged to attend as a witness before a court or magis­
lrate out of the county where the witness resides or is served with the 
imbp<rna, unless the judge of the court in which the offense is triable, 
or a judge of the district court or a judge of the supreme court upon 
an affidavit of the state's attorney, or prosecutor or of the defendant, 
, ,r his counsel, stating that he believes the evidence of the witness is 
material, and his attendance at the examination or trial necestlary, 
Hhall indorse upon the subpama an order for the attendance of the 
witness. 

§ 8370. Disobedience. Contempt. Punishment. Diso­
heaience to a subpama, or a refusal to be sworn or to testify, may be 
J >Unished by the court or magistrate as a contempt, in the manner 
J •rovided in the code of civil procedure. 
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§ 837 1 .  Witness for defendant, disobeying subpoona. A
witness disobeying a subpama issued on the part of the clefeud1rnt in 
a criminal action, unless he shows good cause for his  nouattendanc.e, 
is liable to the defendant in the sum of fifty dollal'R, which may he 
rC'covered in a civil action. 

§ 8372. Witness. Forfeiture of undertaking. W hen a
witness has entered into an undertaking to appear, upou his failure· 
to do so, the undertaking is forfeited in the same manner ai;; under-
takings of bail .  

� 8873. Witness for state confined. How attendance 
effected. ·when the testimony of a witness for the state is rt>quirPd 
in a criminal action , before a court of record of this state, aud such 
witness is confined in the penitentiary or in a county jail .  an ordt-"r 
for his temporary removal from the penitl:'ntiary or such jail and for 
his production before such court, may be made by the court in whicL 
the a<'tion is pending or by the judge authorized by law to preside 1t t 
the trial of such action, but in case the penitentiary or su<'h jail j ,..  
not in the county in which the application i s  made, such ordn shal l  
only he made upon the affidavit of the state 's att.orney or some utlwr 
person 011 behalf of the state showing that the testimony is rnaterio l 
and necessary, and even then the granting of the order shall be in tllt ' 
<liscretion of the court or such judge. 'fhe order must be executed 
hy the sheriff of the county in which it is made in the followiu� 
lllllllller : 

1 .  If the person required as a witness is confined in the peni ten ­
t iary, by delivering to the warden ther<>of a copy of such order, aud 
it shall be the duty of the warden to deliver the person so required t . , 
i-:uch officer and to tnkP sueh officer·s reeeipt for sueh pen;on indor&•d 
upon the copy of such order :  or, 

2. If the person requirNJ as a witness is eonfined in thl' count.y
jail, by deliwring to the jai ler a copy of sueh order and it shall lw 
th<> 1lut.y of the jailer to <l<>lin•r the pt•rsun so n•• tuin• < l  to sueh officer. 
and tak<' such officc·r's rP, ·e ipt for sm·h pC'rson imlur:-t0<l upon said copy 
of such ordn. 

It shall ht, the duty of t lw offieer rt·<·<>iYing any suC'h 1wrson to take 
him before tlw pruµer court, safely to ke1•p him,  and wlwn ht· is uo 
longN required ns fl  witm•,;s, tu n•turu him tu t )w custody from which 
he was reeoive<l. �t> i lher the warden nor the jailer shall lw rC>spo1 1 -
sihle for any sueh pnson unti l  his  return, and upo11 the return of any 
such person tho warden or jailc•r, ns the case way Ix-, shall indurse hi,; 
receipt upon the origi 1 1al order.. ThP slwriff <'XC'cutinK auy such 
order shall return th<> same to the clerk of t lw distrid cuurt of the 
eounty from whieh it. was issut>d, and said cl<.'rk shall file aud preserv,, 
t he same amon� the papers in the action . Th<.' PXJwmw of exC'eut.in.:: 
,-1wh ordf'l" shall h1, paid hy the, county iu wh i t·h t l lP order :-hall h.• 
made . 

AIITKLE 2. - DEJ>oSITJO�s  IN l' RDll'.\"A L Acno�s. 

� 8374. Right of defendant to take. \\"hen a defrrnlant lrn-s 
been held t.o answer a <'hnr_gc• for a public offl' I I St:', he may <>ithl:'r be.for, · 
or n ftn an information has °lwPn ti led or an indictnw1 1 t  has lwen found . 
haw witm•sscs examim•d cowlit ionally, 011 hi8  hdia lf as pn·s1·ribt'd i11 
th is artidt• and not otht0rwise. 
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§ 8375. In case of sick witness. When a material witness � 2. ,1 1 1 1.,• . 1. , •. 

for the defendant is about to leave the state, or is 80 sick or infirm as 4�.  1":,. 

to afford reasonable grounds for appn•hending that he will be unable 
to attend the trial, the defendant may apply for an order that the 
witness be examined conditionally. 

§ 8376. Application. Affidavit, what to contain. The !I a. ,uh-<•. 1. c.
application must he made upon affidavit, stating : u. 1"''· 

1 . The nature ·of the offense charged.
2. The state of the proet'\edings in the aetion .
3. The name and residence of the witneBB, and that his testimony

is material to the defense of the aetion . 
4. That the witness is about to leave the state, or is 80 sick or

infirm as to afford reasonable grounds for apprehending that h<' will 
not be able to attend the trial. • 

§ 8377. Same. Notice of. The application may be made to § ,. , 1 1 1 , .c .  1. c.
the court or to a judge thereof. and must be made upon three days' 1 1 • ...,,:,. 

notice to the state"s attornfly. 
§ 8378. Court to issue order for examination. If the court !I ,, . , 1 1 1 1-c . , . c. 

or judge is satisfied that the examination of the witness is necessary , u. 1 ''''· 

an order must be made that the witness be examined conditionally at 
a specified time and place, and that a copy of the order be served on 
the state·s attorney within a specified time before that fixed for tlw 
examination . 

§ 8379. Contents of order. Service. Tlw order must direet  !I o. , 1 1 1 1-1•. 1 . c . 
that the examination be taken before a magistrate named therein : H. l�,: •. 
and on proof being furnished to such magistrate of service upon the 
state's attorney of a copy of the order, if no c:nrnsel appt:>ars on tlw 
part of the stat<>, the examination must proceed. 

§ 8380. When. examination shall not proceed. If tlw § ,. s1 1h-1• .  1 . c. 

state's attorney or other counsel appears on behalf of the state, and 1 1 '  ...,,:,.

it is shown to tlw satisfaction of the magistrate by affidavit or other 
proof, or on the examination of the witness, that he is not about to 
leave the state or is not sick or infirm, or that the applieation was 
made to avoid the examination of the witness on the trial , tlw 
t>xamination cannot take place, otherwise it must proceed. 

§ 838 1 . How attendance of witness enforced. The attend- § 11. ,u, ... · . 1 . ...
ance of the witness may be enforced by subpmna iBBued by the 44• ll','..",. 

magistrate before whom the examination is to be taken, or from t.hl' 
court where the trial is to be had. 

§ 8382. Testimony must be written. Authentication. § !l ,  suh-c. 1 .  c .
The testimony of the witneBS must be taken down in writing by the u, t1<.'<',. 
magistrate or by some person under his direction ; or the magistmte 
may, in his discretion, order the testimony and proceedings to be 
taken down in shorthand and for that purpose he may appoint a 
stenographer. The deposition or testimony of the witness must show 
and contain :  

1 .  The name of the witness, his age, his place of residence,  and his 
business or profession . 

2. The questions put to the witness and his answers thereto, con­
secutively as the questions are asked and answers given. Each 
answer must be distinctly read to the witneBB as it is taken down and 
<'orrected or added to until it conforms to what be declares to be th£' 
truth . But in cases when the testimony is taken down in shorthand 
the answer or answers need not he read to him. 
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3. A statement of the grounds on which an objection to aquestion
on either side is sustained or on which the witness declines to 
answer it. 

4. The signature of the witness to the deposition, or if he refuSt>s
to sign it, his reasons for refusing must be stated in writing as he 
gives them. In cases when the deposition is taken down in short­
hand, it must not be signed by the witness. 

5. It must be certified by the magistrate when reduced to writing
by him or under his direction, and signed by him. 

When taken down in shorthand a transcript of the stenographer"s 
record, certified by him as being a correct statement o( the testimony 
of the witness and proceedings in the case, shall be prima facie a cor­
rect statement of such testimony and proceedings. The stenographer 
shall within five dll)'S after the close of such examination make a full 
and complete written or typewritten transcript of his shorthand 
record and deliver the same to the magistrate before whom the same 
was taken, and thereupon said magistrate must add his certificate as 
if reduced to writing by him, and transmit the same carefully sealed 
up to the clerk of the court in which the action is pending, or may 
come for trial. 

§ 8383. Deposition may be read in evidence. The deposi­
tion or eertified copy thereof may be read in evidence by either party 
on the trial upon its appearing that the witness is unable to attend 
hy reason of his death, insanity, sickness or infirmity, or of his con­
tinued absence from the state. l'pon reading the depositions in 
Pvidcnce the same objections may be taken to a question or answer 
contained therein as if the witness had been examined orally in court. 

§ 8384. Witness confined in penitentiary. Procedure.
When a material witness for a defendant under a criminal charge is 
confined in the penitentiary, or in the county jail of a county other 
thun that in which tlw defendant is to be tried, his deposition may bt> 
taken, on behalf of the defendant. in the manner provided for in the 
casP of a witne'3s who is sick, and tlw provisions of this code com­
mencing with sPction t-1374 and C'nding with S(>Ction 8:383, so far as 
applicable . govnn in the applicat.ion for and in the taking and use of 
such depositions. Such depositions may be taken before any magis­
trate or nofary public of the county in which the pC'nikntiary or jail 
is situated. or in case the witnf'SS is confined in the penitentiary and 
the (lefend,mt is unable to pay for taking the deposition, before the 
warden, whose duty it shall be to act without compensation. Every 
officer before whom testimony shall be tltkC'n by Yirtue hereof, shall 
haYe authority to administer and shall administer an oath to the wit­
ness, that his testimony shall be the truth, the whole truth and 
nothing but the truth. 

AllTICLE 3 . - TAKEN \\.ITHOl'T THE STATF. 

• § 8386. Deposition, when witness not in state. When an
issue of fad is joiiwd upon an indictment or information, the defend­
ant may ha Ye any matC'rial witness. rC'siding out of the state, exam­
ined in his behalf as prescribed in this article, and not otherwise. 

§ 8386. Commissioner. Interrogatories. Instruction.
\\·hen a material witn('ss for the defPmlant resides out of the stall'.  
the defendant may apply for an order that the witness be examined on 
a <'ommission . to he issued under the St'al of thC' court and thC' signa-
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i ure of the clerk, directed to some party designated as commissionn, 
authorizing him to examine the witness upon oath on interrogatories 
1mnexed thereto, and to take and certify the deposition of the witnt>ss 
and return it according to the instructions given with the commission . 

§ 8387. Application. Affidavit. Contents . Application
must be mnde upon affidavit stating : 

1 .  The nature of the offense charged. 
2. The state of the proceedings in the action, and that an issue of

fact has been joined therein. 
3. The name of the witness, and that his testimony is material to

the defense of the action. 
4. That the witness resides out of t.he state .
§ 8388. Same. Notice of. 'fhe applfoation may be made to

the court or a judge thereof, and must be upon three days' notice to 
the state's attorney. 

§ 8389. Order of court. Commission. If the court or
juclge to whom the application is made, is satisfied of the truth of 
the facts stated and that the examination of the witness is necessary 
to the attainment of justice, an order must be made that a commis­
f-;ion be issued to take h is testimony, and the court. or judge may 
insert in the order a direction that the trial be stayed for a specifit·d 
t ime rensonably sufficient for the execution of the commission and 
re-turn tlwreof, or the case may be continued . 

� 8390. Interrogatories. Service of. When the commis­
i-ion is ordered the defendant must serve upon the state's attorney 
without 1lelay, a copy of the interrogatories to be annexed thereto, 
with tbrt'e days' notil'e of t.he time at which they will be presented to 
t he court or judgt" .  The state's attorney may in like manner serrn 
upon the defendant or his counsel -cross interrogatories, to be annexed 
to the eommission, with like notice. In the interrogatories, either 
party may insert any question pertinent to the issue .  ·when the 
i nterrogatories and cross inteITogutorit'S are presented to the court or 
j udge, according to the notice, the court or judge must modify the 
, ,uestions, so as to conform them to the rules of evidence, and must 
indorse upon them his alterations, and annex them to the commission . 

§ 839 1 .  Court must direct manner of return. Unless th<'
parties otherwise · consent hy an imlorsement upon the C'.onunission, 
the court or ju<lge must indorse thereon the direction and manner in 
which it must be returned, and may in his discretion direct that it be 
returned hy mail or otherwise , addressed to the clerk of the eourt i11 
which the action • is pending, designating his name, and the pla<'e 
when, his offiee is kept. 

§ 8392. Manner of executing commission. The commis­
sioner, unless otherwise specially directed, may execute the commis­
sion as follows : 

1 . He must administer an oath to the witness that his answers
given to the interrogatories shall be the truth , the whole truth and 
nothing but the truth. 

2 He must cause the examination of the witness to be reduced to 
writing and subscribed by him. 

· · 
3. He must write the answers of the witness as nearly as possible

in the language in which he gives them, and read to him each answer 
so taken down, and correct or add to it until it conforms to what he 
1leclarl'S is the truth. 
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4 .  If the witness declines to answer a question, that fact, with the 
reason assigned by him for declining, must be stated. 

5. If any papers or documents are produced before him, and
proved by the witness, they or copies of them, must oo annexed to 
the deposition, subscribed by the witness, and certified hy the c,0m.  
missioner. 

6. The commissioner must subseribe his name to each sht>d of
the deposition, with the papers and documents proved by the wit­
ness, or copies thereof, to the eommissioner, and must close it up 
under seal, and address it as directed by the indorsement thereon. 

7. If there is direction on the commission to return it by mail, tht­
commissioner must immediately deposit it in the nearest post office. 
If any other direction is made by the written consent of the partit-s, 
or by the court or judge, to the commissioner as to its retum, tht• 
eommissioner must comply with the directions. A c-0py of this &_•C­
tion must be annexed to the commission. 

§ 8393. Commission delivered to an agent. If the eom­
mission and return are delivered by the eommissioner to an agent, lw 
must deliver the same to the clt,rk to whom it is directed, or to the 
judge of the court in which the action is pending. by whom it nrny 
be received and opened upon the ·  agent making affidavit that lw 
received it from the hands of the commissioner, and that it has not 
been opened or altered since he received it. 

§ 8394. Agent becoming incapacitated. Procedure. I f
tho agent is dead, or  from sickness or other causP is unable personally 
to deliver the commission and retum as prescribed in the last section , 
it may be received by the clerk or judge from any other person, upon 
his making an affidavit that he received it from the agent, thnt t lw

agent is dead, or, from sickness or pther casualty. unable to dt'lin,•r it .  
and it has not been opened or altered sinee the pt-rson makin� tlw 
affidavit received it, and that he' belitwes it has not be(•n opened ur 
altered since it came from the hands of the commissioner . 

. § 8396. Commission and return must be filed. Tlw clerk 
or judge receiving and opening the commission and rt'turu mu:,t 
immediately file it, with the affidavit mentioned in the last t wo sec­
tions, in the office of the clerk of the court in which tlw indidmt>nt 
or information is pending. If tlw commission anti rt'turn is trans­
mitted by mail, the clerk to whom it is addressed must reccin, it from 
the post office, and open and file it in his otfi(·c>, where it must rPmain 
unless otherwise directed by the court. 

§ 8396. Same. Constitute public recor� The commission
and return must at all times bt_, opt'n to the inspl•ction of all pt>rsom,. 
who must be fumished a copy of till' same or any part thereof, by th,, 
clerk on payment of his fees. 

§ 8397. Depositions may be read on trial. Dt'positiu11;;
taken under a commis:,;io11, may be read in evidt•ne(• by eitllt'r party 
on the trial, upon it lx>ing shown that tlw witnPss is unable to attend 
from any cause whnt(• ,·pr : and th(• AA IIH' objections may be taken to I\ 

question in the interrogatories. or to the answers in the deposition . 
as if the witness hml ht>PII examinP<l orally in conrt. 
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C H A P T E R  1 5 . 

Ml8CELLANEOUS PROVl810NS. 

AnTICLE 1 .  - I NQUI RING INTO THE INSANITY OP THF. DEPENDANT 

BEFORE TRIAL OR AFTER CONVICTION. 

§ 8398. Insane person cannot be tried or punished. An
net clom• hy R person in a state of insanity cannot be punished as R 
puhlic offense. nor 0an a person be tried, adjudged to punishment or 
pnnisht>d for a public offense, while he is insane. 

§ 8399. Doubt arising, question to be tried. When a
l'riminRl action is called for triRl, or at any time during the· trial, or 
when the defendant. is brought up for judgment on conviction, if a 
-cloubt arises as to the BRnity of the defendant, the court must order
the question as to his sani ty to be submitted to a jury ; and the trial
or pronouncing of the judgment must be suspended until the ques­
tion is tlt- it'rmined by their verdict, and the trial jury may be dis­
ehargecl or retained, at the disc.retion of the court, during tlw

pellllency of the issue of insanity. The jury may be impaneled from
the jurors summoned and returned for the term, if not discharged,
or others mRy be summoned by direction of the court as provided in
sections �lBi> to 8140, both inclusive.

§ 8400. Procedure and order of trial. The trial of the ques­
tion of insanity must proceed in the following order:

1. The counsel for the defendant must open the case and offer
t•vidcnct> in support of the allegation of insanity.

2. The counsel for the state may then open its case and offer evi­
<lence in support thereof.

3. 'fhe parties mRy then respectively offer rebutting testimony
only, unless the court, for good rea�on, in furtherance of justice, per­
mits them to offer evidence upon their original case.

4. When the evidence is concluded, unless the case is submitted
to the jury on either side or on both sides, without argument, the
eounsel for the state must commence, and the defendant or his coun­
sel may conclude the argument to the jury.

;j_ If the action is for an offense punishable with death. two coun­
sel on each side may argue the cause to the jury, in which case they
must do so alternately. If it is for any other offense, the court may,
in its discretion, restrict the argument to one counsel on each side.

tj _ The court must then charge the jury. 
§ 8401. Charge of court. Sections applicable. The pro­

visions of sections 8181 and 8183 in respect to the duty of the court 
upon questions of law, and of the jury upon questions of fact, and 
the provisions of section 8217 in respect to the charge of the court 
to the jury, upon the trial of an indictment or information, apply to 
t lw question of insanity. 

§ 8402. If found sane, trial to proceed. If the jury find
tlw defendant sane, the trial of the action must proceed, or judgment 
may be pronounced, as the case mRy be. 

§ 8403. Defendant found insane. If the jury finds that the
�lefendant is insane, the trial or judgment must be suspended until 
he lweomes sane, and the court must order that he be, in the mean. 
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time, committed by the sheriff to the state hospital for the insane. 
and that upon his becoming sane, he be redelivered to the sheriff. 

§ 8404. Commitment exonerates bail. The commitment of
the defendant as mentioned in the last section. exonerates his bail ,  or 
entitles a person authorized to receive the property of the defendant 
to a return of money he may have deposited instead of bail .  

§ 8406 . Defendant becoming sane. Procedure. If tlw
defendant is received into the state hospital for the insane, he must 
be detained there until he becomes sane.  ,vhen he becomes sane the 
superintendent must give notiee of that fact to the sheriff and state·s 
attomey of the c-0unty. The sheriff must thereupon without delay. 
bring the defendant from the said hospital and place him in the proper 
custody, until he is brought to trial or to judgment,  as the case may 
he, or is legally discharged. The sheriff must rec�ive the actual 
expenses incurred and no more. 

§ 8406. Expenses, how paid. The expense of taking t h1:>
defendant to the state hospital for the insane and of bringing him 
back shall be met and paid in the manner and as provided by law for 
the payment of the delivery thereto of persons admitted to said hos­
pital by the commissioners of insanity of the county . 

ARTICLE 2. - COMPENRATION FOR ATTORNEYS AND WITNESSE!,; . 

§ 8407. Indigent defendant, attorney appointed. In all
criminal actions when it is satisfactorily shown to the court that the 
defendant has no means, and is unable to employ counsel, the court 
shall appoint and assign counsel for his defense and allow and direct 
to be paid by the county in which such trial is had, a reasonable and 
just compensation to the attomey so assigned for such sen·i<·es as he 
may render : provided, however, that such attorney shall not he paid a 
sum to exceed twenty-five dollars in any one case . 

§ 8408. Same. Witnesses subprenaed for. Wlwnewr it
appears to the court before which a criminal action is about to be tried 
that the defenwmt is unable to pay the witnesses in his belrnlf. such 
c-ourt must make an order, to be entered in the minutes, that snd1 
witnesses, naming them, as may be deemed reasonable be subprenat,tl 
nnd attend at such trial at the expense of the county liable to pay th,, 
c-osts of the prosecution of such act ion and such witnes,,es shall be 
paid aecordingly. 

ARTICLE 3 .  - COllPROMISllW MISDEMEANOR!- BY LEA \'E OF 
THE COURT . 

!i ,,�4 . c. er . r. § 8409. When misdemeanor may be compromised. Wht>n 
a defendant is held to answer on a charge of misdemeanor, for which 
the person by the act constituting the offense has a remedy by a civil 
act ion, the offense may he compromised as provided in tlw next St>C­
tion , except when it was eommitted : 

1 .  By or upon 11n officer uf justit·t' while in the execution of t ht• 
duties of his office. 

2. Riotously : or.
:t With an intent to c-ommit a felony .

� ��r,. c . n. 1 ·. § 84 10. Stay of proceedings upon compromise. If th"  
party injtm,d appears before the !'ourt in which the trial is  to  he had. 
nt any time before the trial, and a<'knowledges that he has re{'eht-d 
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i;atisfaction for the injury. the court may in its discretion, on payment 
of the costs incurred, order all proceedings to be stayed upon the 
prosecution and the defendant to be discharged therefrom ; but in 
such cases the reasons for the order must be set forth therein and 
entered on the minutes. 

§§ 8411-8417 

§ 841 1 . Order to stay is a bar. The order authorized by the § a26. c. cr. P.
last section is a bar to another prosecution for same offense . 

§ 841 2. Compromise limited. No public offense can be com- § :,2,. c. cr. r.
promised, nor can any proceeding for the prosecution or punishment 
thereof, upon a compromise, be stayed, except as provided in sections 
S409 and 8410. 

ARTICLE 4. - CORPORATIONS, CRIMINAL ACTIONS AGAINST . 

§ 841 3 ,  Magistrate. Summons, requirements of. When- 11 52,. c. er. , ..
ever a presentment by a �nd jury or a complaint in writing is laid am ·c1 . 
before a magistrate chargmg a corporation within his jurisdiction, of 
a public offense within its ability to commit, the magistrate must file 
the same and thereupon iBBue a summons signed by him, with his 
name of office, requiring such corporation to appear before him to 
answer the charge at a specified place and time, not less than ten days 
after the issuance of the summons. 

§ 8414 .  Form of  summons. The summons must be in  sub- § 529, c .  Cr. I ' .

stantially the following form : 
State of North Dakota, l 
County of . . . . . . . . . . . . f ss.

In the name of the state of North Dakota. 
To the ( naming the corporation ) :  

You are hereby summoned to appear before me at ( naming the 
place ) , on ( specifying the day and hour) ,  to answer to the charge 
made against you, upon the complaint of A. B. , or the presentment 
of the grand j ury of the county of . . . . . . . . . . . . . . .  for ( designating 
the offense generally } , 

Dated at the city, ( or town ) of . . . . . . . . . . . . . . .  , the . . . . . . . . . . .  . 
day of . . . . . . . . . . . . . . .  , 18 . . .  . 

Justice of the Peace, 
( or as the case may be . ) 

§ 841 6. Summons, manner of service. The summons must
be served at least five days before the day of appearance fixed ther(.'in, 
by delivering a copy thereof and showing the original to the prPsi­
dt•nt, or other head of the corporation, or to the secretary, cashier or 
managing agent thereof. 

§ 84 1 6. Charge investigated. Manner of. At the time
appointed in the summons, the magistrate must investigate the charge 
in the same manner as in the case of a natural person brought before 
him, so far as those proceedings are applicable. 

§ 841 7. Certi1lcate of magistrate. Procedure . After hear­
ing the proofs, the magistrate must certify upon the presentment or 
the complaint either that there is, or is not, sufficient cause to believe 
the corporation guilty of the offense charged, and must return the 
complaint and certificate and the depositions of witnesses, if any have 
heen taken, and exhibits together with a certified copy of the pro-
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C'cedings as they appear on his docket, ,md in the same manner as
preB<'ribe<l in section W78 .  • 

§ 8418. Certiftcate of probable cause. Procedure. If the
magistrate returns a certificate that there is sufficient cause to believe 
the corporation guilty of the offense char�ed, the state's attorney 
may, at the next term of the district court, file an information there­
for, as in the case of a natural person held to answer. The state's 
attorney of the county may, by leave of the court, file an information 
against a C',0rporation in like manner charging it with the commission 
of a public offense, or the grand jury may return an indictment there­
for, without any previous action on the part of a magistrate. 

§ 8419. Appearance of corporation. Pleas. If an infor­
mation is filed or an indictment returned, the corporation may appear 
by <'-Otmsel to answer the same. If it does not thus appear a plea of 
not guilty must be entered, and the same proceedings had thereon as 
in• other cases. 

§ 8420. Information filed or indictment returned. Sum­
mons. \Vhen an information is filed, without a preliminary exam­
ination, or an indictment returned against a corporation, the clerk of 
the distrkt C'ourt must issue a summons in its corporate name, com­
manding it to appear and answer the information or indiC'tment, an<l 
such summons must be served in the manner provided for the serviee 
of a summons in the code of civil procedure. 

§ 8421. Defendant's default. Plea. Fine collected. When
the sheriff or otlwr officer returns the summons with his C'�rtificate 
showing due service thereof, the corporation, on and after the day 
appointed in such summons for its appearance, must be considered in 
default, and the court must order the clerk to enter the plea of not 
guilty for said corporation in the minutes of the court, and all 
further proceedings shall be had in said action as if th� corporation 
had appeared and pleaded not guilty to the information or indictment ; 
and if upon the trial the corporation is found guilty, the court must 
impose a fine upon it as preS<'ribed by law and enter judgment for 
the amount of such fine and the costs of said action in the same man­
ner as on a judgment in a civil action. 

ARTICLE 5. - ENTITLI�G AFFIVA\'11'!1 . 

1 ,>36, c. cr. 1 · .  § 8422. Affidavits need not be entitled. It is not necessary 
to entitle an affidavit or deposition in an action, whether taken before 
or after information or indictment or upon an appeal; but if made 
without n tith� or with an erroneous title , it is as valid and effectual 
for every purpose as if it were duly entitled, if it intelligibly refers to 
the proC'eedings, information, in<lictrnent or appeal in whiC'h it is 
made. 

ARTICLE H. - EHRORS AND  .MISTAKES IN Pu:ADniOI- OR OTHER 
PROCEEDINGS. 

11 r.:r. .  c. er . "· � 8423 . Informalities in pleadings not fatal �eitht•r a 
departure from the form or mode pre8eribetl in this code in respeC't to 
any pleadinl-{s or pror1·edini.r. nor an error or mistake therein, renders 
it inrnlid. nn lei-s it has adually prc-jmliretl the deft•n<lant or tendt•d 
to his pn•j ndin· . i n  respect to a sn hstantial right. 
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• .\.RTICLE 7 .  - DH;Po�AL OF P ttOPEllTr 8TOLEN OR EMBEZZL E D .  

§ 8424. Stolen property to be held by officer. When
pr�perty allPged to have been stolen or embezzled, comes into the 
cuE:to<ly of R peR<'.e officer, he must hold it subject to tht- order of the 
ma�istratl' authorized by the next section to direct the disposal 
then•of. 

§ 8426. Magistrate to give order for delivery. On satis­
fal:tory proof of the title of the owner of the property, the magis­
trate hPfore whom the complaint is laid, or who examines the charge 
agninst tJu, pPrson al.'cused of stealing or embezzling the property. 
may ordn it to be delivered to the owner on his paying the rcason­
ahlf' and necessary expenses incurred in its preservation, to oo certi­
fied by the magistrate. The order entitles thE:' owner to demand and 
re('t>in> the property . 

§ 8426. Magistrate. Property stolen. Delivery. If prop­
erty stolen or emhPzzled comes into the custody of a magistrate, it. 
must be dt>lin•red to the owner on satisfactory proof of his title, and 
011 his paying the nel'essary expt•nses incurred in its pn�servation, to 
he <'t>rtified by the magistrate. 

§ 8427. Court may order delivery. If  property stolen or
<•mhezzled has not been delivered to the owner, the court before which 
a trial is had for stealing or embt>zzling it, may, on proof of his title , 
or(kr it to bl• restored to the owner. 

§ 8428. Not claimed in six months. County treasurer.
If  t he propt>rty st.ohm or embezzled is not claimed by the owner 
hd,,re the expiration of six months from the conviction of a person 
for stt>aling or embezzling it, the magistrate or officer having it in 
cnE:tody must on the payment of the necessary expenses incurred in 
i ts  preBt'rvation, deliver it to the eounty treasurer, .by whom, if it is 
money, it must be paid into the county treasury, or if it is not money. 
it must bP sold and the proceeds paid into such treasury. 

§ ,8429. Receipt to accused. Clerk. Magistrate. When
money or other property is taken from a defendant arrested upon a 
<'harge of a public offense, the officer taking it must at the time give 
duplicate receipts therefor, specifying particularly the amount of the 
money, or the kind of property taken, one of which rE:'ceipts he must 
deliv<'r to the defendant. and the other of which he must forthwith 
tilt> with the clerk of the eourt to which the eomplaint and other 
papen, in the case are, .by law, required to be sent. When such 
property is takt-n by a police officer of any incorporated city or town. 
h<> must <lt>liver one of the receipts to the defendant, and one, with 
the property, at once to the clerk or other person in charge of 
tlw police office in suc-h city or town, or, if there is no such clerk or 
other person, then to the magistrate before whom such defendant may 
be taken for examination or trial. 

� 8430. Duty of clerk or magistrate. The said derk or 
other person or magistrate must enter in a suitable book every amount 
of money and a description of every article of property taken from 
eaeh person so arrested, and must attach a number to every amount 
of money 1rnd every article of property and make a corresponding 
entry thneof, but when the receipt and property, as provided in the 
last section , are delivered to a magistrate it shall be sufficient eom-
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pliance with the provisions hereof if  the entries are made in his 
docket. 

ARTICLE 8. - REPRIEVES, COllMCTATIONH AND PARDONS. 

� 8431. Governor may grant. The governor of this state: ! ,as 
the power to remit fines and forfeitures; to grant reprieves, comm u­
tations and pardons, after conviction for all offenses, except treaSuu 
and in cases of impeachment, upon such eondit.ions and with such 
restrictions and limitations as he may think proper : provided. appli­
cation therefor is made in the manner prescribed in this article, aud 
not otherwise. 

§ 8432. Same. Treason. Legislative assembly. The go\·­
ernor also has the power to, and may, suspend the execution of a sen­
tence upon a conviction for tteason, until t.he case can he reported to 
the legislative assembly at its next regular session, when the legisla­
tive assembly may either pardon or commute the sentenct>, dired the 
execution thereof or grant a further reprieve. 

§ 8433. Governor mus.t report. Contents. The gover1wr
must communicate to the legislative assembly at the beginning of 
eaeh regular session thereof, each case of remission of fine or forf.- i t ­
ure and commutation or pardon granted since the last report, stating 
the name of the person relieved, the <"rime for which he was eonvich•d. 
the sentence and its date and his action thereon with his reasons f, ,r 
granting the relief. 

§ 8434. Application for pardon. Report required. Wl ll'1 1
an application is made to the governor for a pardon, he may rt:>l[Uir  .. 
the presiding judge of the court ht-fore which the conviction was harl. 
or the state's attorney by whom the aetion was proseeuted, to furnish 
him, without delay, with a statement of the faets proved on t l 1 t• 
trial, and of any other facts having referencP to the propriety of grant­
ing th<' pardon. 

§ 8436. Application for pardon restricted. All appli, ·a ­
tions for pardons on ht-half of Rny pen,on or persons 0011victed in a1 1y 
court in this state, of any crime, punishabh� under the laws tht>rt•uf 
by imprisonment in the penit<>ntiary, ,md sentenc<'d to sueh impris, ,n ­
ment, shall be made and conduct<><l in the ma111wr h\'rt•inaftn pr, · ­
scrihed. 

§ 8436. Notices. Service. Publication. Contents. Xotit-e
of the application for such pardon shall be giv<'n to the judgt• who 
presided at the trial. or his successor in office and the stnte's attoriwy. or 
his suceessor in office. of the county .  who proRP<'Uh·d the aetion agaiust 
such person or persons so convidPtl nnd 8t• 1 1 1t• 11('etl. at least thirty 
days before such application is  filnl with t lH• go,·pmor : th1:.• Sl'r\' i ,,,. 
of sueh noti<'e upon tlw j1Hlge and state's a ttomey shall  be madt'. and 
the return therPof cnt ifit•d in tht> RHlll<' manner ns now preserih1•d f. ,r 
the snvi<'e of summons in the distrid Pourt, and such certificate , ,f 
st-rvic-1:• i;lmll ac<·ompany every applicatio1 1 to the goH'rnor. A not i ,· , · 
of such appl i<'at ion, 8ettinJ{ forth the 1 1anw. age a11d sex of tlw per,-. , 1 1

or pen;om; on whose behalf i t  i s  made , t l ie  criml' of whid1 hl' was c. , 1 1 .  
victed, n11d tlw time and plncl' of  such co11v iction and t lw term of 
impriso11 111Pnt, shall also l>t:l pnhlislll'd at lenst mwe a Wt't'k for f, ,nr 
eonst:>cutin• w1•eks, in some nPwspapPr of ge11N11l 0irl'ulat ion in t h,• 
l'Ollnty wlwre the offense for whi0h a pardon is sought was eommitt l't l : 
nr if thPre is no 1wwspaper publis l 1 t·d tht•r,, in ,  tlwn sueh notice shall 
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lw posted in a conspicuous place on the door of the courthousP of 
such county for four con�cutive weeks prior to the appli�ation. ThP 
affidavit of the publisher of such uewspaper, or the person postinl,.! 
such notice showing that said notice has been published or posted aR 
herein provided, shall also accompany such application. 

§ 8437. Who may contest pardon. Notice of. Any per­
son or persons feeling aggrieved by the application for a pardon may 
contest the same, and for that purpose may appear in person before 
the governor during the consideration of said application and show 
C'ause, by written or oral testimony, why such pardon should not be 
granted. In ca� any person objecta and desires to contest sueh 
application, he may at any time before the same is considered by the 
governor notify him, in writing, of such desire, and, upon receipt by 
the governor of any such notice, it shall be his duty to fix a time and 
place for the hearing of such application and objections, an<l give 
reasonable notice thereof to all persons interested an<l applying or 
objecting, and such notice may he by mail or publication in the dis­
<·retion of the governor. 

§ 8438. Governor may make ad4itional rules. The go,·­
ernor may in his discretion make such additional rules and regulations 
governing applications for pardons as may from time to time seem to 
him best, not in conflict with the provisions of this artiele; but the 
provisions of this article shall not apply to the applications for par­
don to be granted within thirty days before the time when the com·id 
would otherwise be legally entitled to discharge. 

§ 8439. Papers filed with the secretary of state. When
the �overnor grants a reprieve, commutation or pardon, he must, 
withfo ten days thereaftt>r, file all the papt>rs presented to him in rela­
tion thereto, in the office of the secretary of state, by whom they must 
he kept as records open to public inspection. 

§ 8440. Governor may restore to citizenship. The gov­
ernor is hereby empowered to restore to citizenship any person con­
victc,<l of any offense committed against _the state, upon cause being 
shown, either after the execution or expiration of sentence or at any 
other time�. 

§ 8441. Form of reprieve and pardon. Each and every
remission of a fine or forfeiture and each an<l every reprieve, commu­
tation, pardon or restoration to citizenship shall he issued by the gO\·­
ernor under his official signature an<l attested by the secretary of state 
under the great seal of the state. 

§ 8442. Governor :qiay issue warrant. The goven10r is
hereby empowered to issue his warrant to all proper officers to carry 
into effect any act which he has power to do and which is regulated 
in this article and all such officers are hereby required to obey such 
warrant. 

ARTICLE !). - BAIL. 

§ 8443. Admission to bail defined. Admission to bail is tlw
order of a compeh-nt court or magistrate that the defendant be dis­
charged from actual custody upon an undertaking with sufficient 
sureties for his appearance. 

§ 8444. Taking of bail defined. The taking of bail consists
· of the acceptance, by a competent court or magistrate, or legally author­
ized officer, of the undertaking with sufficient sureties for the appear-
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ance of t.he defendant in person, according to the terms of the under­
taking or that the sureties will pay to th� state a specified sum. 

§ 8446. When bail must be taken. Bail by sufficient sure­
ties, shall be admitted upon all arrests in criminal actions when the 
offense is not punishable by death, and in such actions it may be 
taken by any competent court, magistrate or legally authorized officer. 

§ 8446. Bail upon capital charge. Bail by sufficient sureties
may be admitted upon arrests in criminal actions when the offense is 
punishable by death unless t.he proof of guilt is evident or the 
presumption thereof great. In such actions it shall be taken only by 
the supreme court or a judge thereof, or by a district court or a judge 
thereof, and the taking thereof shall he discret.ionary, regard being 
had to the nature and circumstances of the offense and to the 
evidence and to the usages of law. The finding of an indictment or 
the filing of an information does not add to the strength of the proof 
or the presumption to be drawn therefrom. In case the action has 
been tried by jury, and the jury have not agreed on a verdict and 
have been discharged by reason of inability to agree, then the defend­
ant shall be entitled to bail, unless it shall appear to the court or 
judge, by proof, that such disagreement was occasioned by the mis­
<'onduct of the jury or the defendant or his counsel. 

§ 8447. Bail on appeal after conviction. After a conviction
of an otfC'nse not punishable with death, a defendant who has appealed 
may be admitted to bail: 

1. As a matter of right. when the appeal is from a judgment
imposing a fine only. 

2. As a matter of discretion in all other cases.
§ 8448. Before conviction. After conviction. If the offense

is bailable the defendant may be admitted to bail before conviction: 
1. For bis appearauC{' before the magistrate during the pendency

of a trial or on the examination of the charge before being held to 
answer. 

2. To appear before the. court to which the magistrate holds him
to appear upon the defendant being held to answer after examination. 

3. Aft.er information filed or indictment found, either before the
warrant is issued for his arrest, or upon any order of the court 
eommitting him or increasing the amount of bail, or upon his being 
surrendered by his bail to answer the information or indictment 
in the court in which it is filed or found, or to which it may be trans­
ferred for trial. 

And after conviction: 
1. If t.he appeal is from a judgment imposing a fine only, on an

undertaking of bail that he will pay the same or such part thereof as 
the appellate court may direct if the judgment is affirmed or modi­
ti('d, or the appeal is dismissed. 

2. If a judgment of imprisonment has been given, that he will
surrender himself in execution of the judgment, upon its being 
affirmed or modified, or upon the appeal being dismissed, or that in 
case the judgmPnt is rewrsed and the cause remanded for a new trial, 
he will ap1war in tlw court to which said cause may be remanded, and 
Fmhmit hirni-elf to the orders and process thereof. 

� 8449. Qualifications of bail. Justification. The quali­
tieations of hail are the same- as thoSt.' in civil cases, and the sureties 
must in all cases justify hy affidavits taken before· the magistratt'. · 
<'ourt or judge, that tlwy each possPss those qualifications. 
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§ 8460. Ball taken. Order of discharge. Upon the allow­
ance of bail and the execution of the requisite undertaking to the 
state, the court under whose process he is held, or the magistrate or 
other officer must, if the defendant is in custody, make and sign an 
ordn for his discharge, upon the delivery of which to the officer hav­
ing him in custody, the defendant must be discharged. 

§ 8461. Deposit for bail. A deposit of the sum of money
mentioned in the order admitting to bail, is equivalent to bail, and 
upon such deposit the defendant must be discharged from custody. 
If the defendant has given bail, he may at any time before the for­
feiture of the undertaking, in like manner deposit the sum mentioned 
therein, and upou the deposit. being made the bail is exonerated. 
Every deposit of money under the provisions of this section shall be 
with the clerk of the c,0urt in which the defendant is held to answer. 

§ 8462. Notice to state's attorney. When the.admission to
hah is a mattn of discretion, the court, magistrate or officer to whom 
the application is made, must require reasonable notice thereof to be 
given to the state·s attorney of the county. 

§ 8463. Who may take ball. In every case when thert> is no
provision of law authorizing a court, magistrate or other officer to 
take bail, the same may be taken by the supreme court or a judge 
thert>of, or by the district court of the county in which the offense for 
which the defendant is arrest{'d is triablt>, or by the judge, thereof. 

§ 8464. Form of undertaking of bail. Bail is put in by a
writtPn undertaking, t>xecutecl by at least two sufficient sureties 
( with or without the defendant in the discretion of the court, or judge 
or magistrate), and acknowledged in substantially the following 
form: 

"An order having been made ( or an information having been filed, 
or an indidment having been found), on the . .. . . .  clay of . . . . . . .  . 
18 . ... . by . . . . ... . .. . . justice of the peace of . . . . . . . .  county ( or 
Rn information filed or an indictment found in the district court of 
tlw ........ district in and for the county of . . . . . . . .  ), that . . . . . .  . 
he held to answer upon a charge of ( stating briefly t,he nature of the 
offt>nsc) or. ( as the case may be), charging . ..... . .. ( name of de-
frnclant) with the crime of ( designating it generally) and he having 
lx-t>n admitted to hail in the sum of . . . . . .. .. ... dollars; 

�ow, therefore, we, . . . .. . . . ... and ..... . . . . . .  (as the fact may 
he,) of . ... . .. ... . .  (stating their place of residence and occupation), 
jointly and severally, hereby undertake that the above named . . . .. . .  . 
( naming the defendant) will appear and answer the charge above 
mentioned (or the information or indictment above mentioned, as 
the ease may be) in whatever court it may be presented, and will at 
all timee hold (or surrender) himself amenable to the orders and 
process of the court, and if convicted, will appear ·for judgment, and 
render himself in execution thereof, or, if he fails to perform either of 
these conditions, that he will pay to the state of North Dakota the sum 
of . .. .... .. dollars, (inserting the sum in which the defendant is 
admitted to bail. ) 

§ 8466. Who may m ake order admitting to ball on appeal.
In cases in which the defendant may be admitted to bail upon an 
appeal, the order admitting him to bail may only be made by the 
supreme court or a judge thereof or the district court before which 
the trial was had or the judge presiding at such trial. The bail must 
possess the qualification, and must be put in, in all respects as pro-
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dded in other cases of bail, except that the undertaking must be 
conditioned as prescribed in section 8447 for undertakings of bail on 
appeal. 

§ 8466. Defendant may be arrested by his bail. Any per­
son · charged with a public offense and admitted to bail may lw 
arrested by his bail at any time before they are finally discharged, an<l 
at any place within the state : or by a written authority indorsed on a 
certified copy of the undertaking of bail, they may empower any 
officer or person of suitable age and discretion to do so, and he may 
he surrendered and delivered to the proper slwritf or other officer, before 
any court, judge or magistrate having the requisite jurisdiction in the 
case ; and at the request of such bail, the court, judge or magistrat-t> 
shall recommit the party so arrested to the custody of the sheriff or 
other officer, and indorse on the undertaking of bail or certified copy 
thereof, after notic� to the state's attorney, and if no cause to the con­
trary appears, the discharge and exoneration of such bail ;  and the 
party so committed shall be held in custody until discharged by due 
course of law. 

§ 8467. Forfeiture of bail. Excuse. If, without sufficient
t•xcuse, any person who has given an undertaking in a criminal action 
or proceeding neglects to · appear according to the terms or con­
ditions of the same, either as a witness or for hearing, arraignment. 
trial or judgment, or upon any other occasion when his presence in 
court, or before the magistrate may be lawfully required, or to sur­
render himself in execution of the judgment, the court must direct 
the matters to be entered upon its miuufrs and the undertaking of 
bail, or the money deposited instead of bail, as the case may lw, is 
and shall be thereupon declared forfeited, hut, if at any time bdon• 
the final a<j.journment of the court, such pt>rson or his bail app(•ars 
and satisfactorily excuses his neglect the court may direct the for­
feiture to bt,1 discharged upon such frrms as may be Just .  Aft(•r the, 
forfeiture. the state 's attorney must proceed with all due <liligt'nce, 
by action against the bail jointly or st>wrally in his discrc-tiou upon 
the undertaking so forfeited. If money iuskad of bail is so furfrikd, 
the clerk of the court or other officer with whom it is deposited. must 
immcdiah'ly after the final adjournment, or at sueh time as thC' court 
may diroet, pay over the money clc•pusite<l to the county trcasmcr. 

§ 8468. Additional security may be required. WhPn
proof is nrnde to any court, judge or other magistrate having author­
ity to commit on criminal chargC's, that a person previously admitted 
to bail on 1my such charge is about to abscond, or that his hail is 
insufficient, or has removed from the state, the judge or magistrate 
shall rC'quire such person to give bettt-r security, or fur default tlwreof 
cause him to be committed to prison ; and an order for his arreRt may 
he indorsed on the former commitment, or a new warrant therefor 
mny be issued by such judge or magistrate, setting forth the cau&• 
thNeof. 

§ 8469. Action on undertaking. Defects not fatal. No
aetion bronght on an undertaking of hnil is barred or defeated, nor 
shall judgment thereon be arrested by reason of any neglect or omis­
sion to note or record the default of any principal or surety at the 
tnm or session when such default happened, nor by reason of nny 
defect in the form of the undertaking, if it sufficiently appears, from 
the tenor thereof, at what court the party or witness was bound to 
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appear, and that the court or magistrate before whom it was taken, 
was authorized and required to take the same. 

§ 8460. When surety may be discharged. Any surety on
euch undertaking may be discharged from further l ia bility thereon, 
at any time before final judgment against him, by surrendering to the 
court or proper officer the principal in such undertaking, if such prin­
cipal is a defendant in a criminal action, or if such principal is held 
a� a witness in such action and it has not been tried ; or by paying to 
the clerk of the court the amount specified in such undertaking, with 
euch costs as the court may direct . 

ARTICLE 10 . - SEARCH \V ARRANTS. 

§ 846 1 .  Search warrant defined. A search warrant ia an
orcler in writing, in the name of the state, signed by a magistrate , 
directed to a peace officl'r, commanding him to search for personal 
property and bring it before the magistrate. 

§ 8462. Grounds for its issue. It may be iesued upon either
of the following grounds : 

1 .  When the property was stolen or embezzled, in which case it 
may be taken on the warrant, from any house or other place in which 
it is concealed, or from the possession of the person by whom it was 
i-t.olen or embezzled, or of any other person in whose possession i t  
may be. 

2. When it was used as the means of committing a felony, in
which case it may be taken on the warrant from any house or other 
place in which it is concealed, or from the possession of ·the person 
by whom it was used in the commission of the offense, or of any 
other person in whose possession it may be. 

3. When it is in the possession of any person, with the intent to 
use it as the means of com mitting a public offense, or in the posses­
Hion of another to whom he may have delivered it for the purpose of 
( 'Oncealing it or preventing its being discovered, in which case it may 
be taken on the warrant from sueh person, or from a house or other 
place occupied by him, or under his control, or from the possession 
of the person to whom he may have so delivered it. 

§ 8463. Only upon probable cause. A search warrant cannot
be is1med but upon probable cause, supported by affidavit, naming or 
describing the person, and particularly describing the property and 
the place to be searched. 

§ 8464. Sworn complaint must be made. The magistrate
must, before issuing the warrant, examine on oath the complainant and 
any witnesses he may produce, and take their depositions in writing, 
and cause them to be subscribed by the parties making them.  The 
depositions must set forth the facts tending to establish the grounds 
of the application or probable cause for believing that they exist. 

§ 8466. Requisites of warrant. If the magistrate is there­
upon satisfied of the existence of grounds of the application, or that 
there is probable cause to believe their existence, he must issue a 
search warrant, signed by him with his name of office, t0 a peace 
officer in his county, commanding him forthwith to search the person 
or place named, for the property specified, and to bring it before the 
magistrate, and also to arrest the person in whose possession the same 
may be found, to be dealt with according to law. 
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11 r.&;. c. rr. 1·. § 8466. Form of search warrant. The warrant must be in 
substantially the followin

, 
form : 

§ ri6, .  C°.. 1 ' 1- .  P. 

§ :,t,. ( ' .  1 · r .  I ' .

§ :,,o. 1 · .  l ' r .  I ' .

� :,; 1 .  1 · . l ' r .  I ' .  

� :,; : ,  I " .  n.  I ' .  

State of North Dakota, 
County of . . . . . . . . . . . . . 88

' 

In the name of the state of North Dakota : 
To any sheriff, constable, marshal or policeman in the county of 

Proof by affidavit having been this <lay made before me by ( nam­
ing every person whose affidavit has been taken ) ,  the ( stating the 
particular grounds of the application according to sect.ion 841i2, or if 
the affidavit is not positive ) ,  that there is probable cause for believ­
ing that ( stating the grounds of the application in the same man­
ner ) .  

You are therefore commanded, i n  the day time ( or "at any time of 
the day or night," as the case may be, according to section �4i0 to 
make immediate search on the person of C.  D. ) ,  ( or " in the houSt· 
situated," describing it, or any other place to be searched, with 
rt>asonable particularity, as the caee may be ) ,  for the followin� 
propPrty ( describing it with reasonable particularity ) ,  and if you find 
the Mme, ur any part thereof, to bring it forthwith before me, at 
( stating the plaee ) .

Datnl a t  . . . . . . . . . . . .  the . . . . . . . . . . . .  day o f  . . . . . . . . . . . .  18  . . .  . 
' . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

,Justice of the peace of the city ( or town ) of . . . . . . . . . . .  . 
( or as the case may be). 

§ 8467. By whom served. A search warrant may in all caSl•:-­
tx.' served by any of the officers mC1ntioned in its direction, but by no 
other person except in aid of t lw officer, on his requiring it ,  he bPing­
present, nnd acting in its execution . 

§ 8468. Officer may break open door. The offic-N may
hn•ak 01wn an outer or inner door or win<low of a house ,  or any part 
uf the house, or anything t lwrein,  to excc-ute the warrtmt,  if, Hfter 
notice of his authority and purposl' ,  he is refused a<lmittanet>.  

§ 8469. Same for liberating assistant. He mHy hn•ak open
any out er ur i11 1wr <lour or window of I\ house for thc- purposC' of lih­
nating a person who, having entered to aid him in tlw exeeution of 
t he warrant. is detain('d tben•in, or wh('n ll<'<'l'Ss1uy for his own libera­
t ion . 

§ 8470. When warrant may be served at night. Thl'
ma�istrate must insnt a direction in the warrant that. it be spn•ed in 
the daytime, unll'ss the affidavits he 1msit.ive that the propnty is on 
the person or in the place tu he sParc-hed. In whieh c-ru«.• he may 
insert a direction that it he sc•rved at any time of the day or night .  

§ 847 1 .  Warrant void after ten days. A seareh warrant
must he ex('euh•d and Tf'turned to tlw magistrate by whom it was 
isstwd within frn dnys. After the Pxpiration of that t ime the war­
rant ,  unll'ss l'Xt>cUtC'd, is void. 

§ 8472. How property disposed of. When tlw property
is clt>l ivere<l to the magistrate. lw must .  if it was stolen or embezzled . 
disposP of it RR pruvidetl in sections �-!2ti to ��H, both iuelusiYe. If 
i t  was taken ou a warrant is,ml'd on the grounds stated in tlw Sl'<'Dnd 
and third Hulxlfrisiuns uf sedion 8 1f i�, I ll' must retnin it in bis po,;­
s1•,-,-;iun. subjt>1· t to the order of the  court tu which he is n•quire<l to 
n·t urn till' procl•t• tlinhrs bt>furc him,  or of any other court in whid1 the 
, , tl\ · 1 1 :-P .  i 1 1  Tl'Hlll'd tu which the propl•rly was takl•n, is triahlt• .  
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§ 8473. Return of warrant. The office!' mnst forthwith return § :,,: 1 . <' . cr. P.
the warrant to the magistrate, and deliver to him a written inventory 
of the property taken, made publicly or in the presence of the person 
from whose possession it was taken, and of the applicant for the war-
rant , if they are present, verified by the affidavit of the officer, and 
taken lx>fore the magistrate. to the following effect : 

I, A. B. ,  the officer by whom this warrant was executed, do swear 
that the above inventory contains a true and detailed account of all 
the property taken by me on the warrant. 

§ 8474. Copy of inventory. The magistrate must thereupon,  § r.,J, c. Cr. 1 ·.
if required, deliver a copy of the inventory to the person from whose 
possession thti property was taken, and to the applicant for the war-
rant. 

§ 8475. Complaint controverted. If the grounds on which •§ :,,:,. c. cr. P.
the warrant was issued are controverted, the magistrate must proceed 
to take testimony in relation thereto. 

§ 8476. How testimony taken. The testimony given by § :,;0. c . er. P.
each witness must be reduced to writing and authenticated in the 
manner preseribed in sections 1Y60 and 7Y62. 

§ 8477. When property to be restored. If it appears that � :,,, .  ( ' , cr. 1 • .
the property taken is not the same as that describt'd in the warrant .  
or that there is no probable cause for believing the existence of the 
grounds on which the warrant was issued, the magistl'ate must cause 
it to be restored to the person from whom it was taken. 

§ 8478. Papers to be returned to district court. The � :,,.,. c. cr . P.
magistrate must annex together the depositions, the search wan-ant. 
and return and the inventory, and return them to the next term of 
the district court having authority and jurisdiction to inquire into 
the offense in respect to which the search warrant was issued, at or 
before its opening on the first day: 

§ 8479. ·Procuring search warrant without cause. A per- § :,,!l. c. er. 1 ·. 

son who malieiously and without probable cause. procures a seal'd1 
warrant to be issued and executed, is guilty of a mis<lPmeanor. 

§ 8480. Officer exceeding his authority. A peace offieer in § ,,,.. , . c. er .  1 · .
executing a search warrant, who willfully &xceeds his authority, ur 
exercises it with unnecessary severity, is guilty of a misdemeanor. 

§ 8481. Search of accused for dangerous weapons. When § "''1 .  c . er .  P.
a person charged with a felony is supposed by the magistrate before 
whom he is brought to have upon his person a dangerous weapon, or 
anything which may be used as evidence of the commission of the 
offense, the magistrate may direct him to be sear0hed in his pres-
ence, and the wt•apon or other thing to be retained, subject to his order 
or the order of the court in which the defendant may be tried. 

ARTICLE 11 .  - PROCEEDINGS AGAINST FUGITIVES FROM JUSTICE.  

§ 8482. Governor may offer reward for criminal. Tlw § �-�. c. cr .  P .
governor may offer a reward not exceeding one thousand dollars, pay-
able out of the state treasury, for the apprehension : 

1 .  Of any convict who has escaped from the penitentiary ; or, 
2 . Of any person who has committed, or is charged with the com­

mission of au offense punishable with death. 
§ 8483. Delivery of fugitives upon requisition. A person g s�'. c. ,r. I'. 

charged in any state or territory of the United 8tates with tre11son, 
felony, or other crime, who shall flee from justice and he found in 
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§� 8184-8492

!l :,, 1 .  C. Cr.  I'. 

I :,:-.;. C. <:r. P. 

CRIMIXAL PROCE DURE. Jfi&cellaneous Provisions. 

this state, must, on demand of the executive authority of the state or 
territory from which he fled, be delivered up by the governor of this 
state, to be removed to the state or territory having jurisdiction of 
the crime. 

§ 8484. Magistrate to issue warrant. A magistrate may
issue a warrant for the apprehension of a person so charged, who 
shall flee from justice and be found within this state. 

§ 8486. Proceedings for arrest and commitment. The
proceedings for the arrest and commitment of a person charged, are 
in all respects similar to those provided in this code for the arrest 
and commitment of a person charged with a public offense committed 
in this state. Except that an exemplified copy of an indictment 
found, or other judicial proceC'dings had against him in the state or 

• territory in which he is charged to have committed the offense, may
he received as evidenee before the magistrate .

!l ,./'6. C.  Cr.  I '. 

!! ,,�7. C. Cr. I'. 

� :,,,, . C.  Cr. I'. 

� :, ,11 . C.  C r .  I ' .  

§ :,!I I .  ('. l " r. I' .

� ) .  I ' .  : ,;  • J""j• 

§ 8486. Accused may be committed. Time. If from the
examination it appears that the ac�used has committed the crinw
alleged, the magistrate, by warrant reciting the accusation must com­
mit him to the proper custody of his county, for such time to be
specified in the warrant, as the magistrate may deem reasonable, to
enable the arrest of the fugitive under the warrant of the executive
of this state, on the requisition of the executive authority of the state
or tC'rritory in which he committed the offense, unless he gives bail as
provid<->d in the next seetion, or until he is h•gally discharged.

� 8487. Accused may be admitted to bail. The magistrate
may admit the person arrested to bail by an undertaking, with suffi­
ciC'nt sureties, and in such sum as he deems proper, for his appear­
ance before him at a time specified in the undertaking, and for his
smTPndcr, to be arrested upon the warrant of the governor of this
st ate .

� 8488. Notice to state's attorney. Immediately upon tlw
arrest of the person charged, the magistrate must give notice to the
stat.£. 's attorney.

§ 8489. Duty of state's attorney. The stafr's attorney must ,
imnwdiately there.after, give notice to the ext>cutive authority of tlw
stah- or h•rritory, or to the prosPcuting attornPy or presiding judge of
the criminal court of the city or county therein. having jurisclietion
of thP offense, to the end that a demand may hf' made for the arrest
and surrender of the person charged.

§ 8490. When accused must be discharged . The person
arrested must be discharged from eustody or bail, unlPsH before tht>
t>xpiration of the time designatnl in the warrant or undPrtaking he is
arrest<-d under thP warrant of tht' governor of this statP.

§ 8491. Magistrate to make return. Duty of district
court. The magistrate must return his proceedings to the next
district court of the eounty, which must tht>reuµon inquirll into the
cause of the arrest and det ention of the pnson eharged, and if he is
in custody, or tlw time for his arrest has uot dapsed. it may dis­
charge him from detention, or may order his umlPrtaking of bail to
l:M' canceled, or continue his ddrnbon for a longN timC'� or readmi t
him to bail, to appear and surrendPr himsPlf within a time specified
in the undertaking.

§ 8492. Fugitive granted twenty-four hours. Counsel.
Habeas corpus. .Any person who is arrC'stc•d within this state, by
virhw of a warrant issued by tlw governor of this state upon a requ i-
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i;;ition of the governor of any other state or territory, as a fugitin.' 
from justice, under the laws of the United States, shall not be deli ,·­
ned to the agent of such state or territory until notified of tlw 
demand made for his surrender. and given twenty-four hours to make 
demand for counsel ; and should such demand be me.de for the pur­
pose of suing out a writ of habeas corpus, the prisoner shall be forth­
with taken to the nearest judge of the district court, and ample timt> 
given to sue out such writ, st1eh time to be determined by the said 
judge of the distrie L court. 

§ -8493. Penalty for disobedience to last section. Any officer
who shall deliver such person to such agent for extradition without 
first having complied with the provisions of the preceding section. 
shall be deemed guilty of a misdemeanor. 

§ 8494. Governor may demand fugitives from this
state. The governor of this ate.to may in any case authoriwd by the 
constitution and laws of the UnitPd States, demand of the executive 
authority of any other state or territory within the United States, any 
fugitive from 3ustice or any persort charged with the commission of 
t.rt-e.son, felony or other crime in this statt', and appoint agents to
rceeive such person for and on behalf of this state. The account of
any such agent or agents employed for such purposes o;iust be paid
-.mt of the state treasury.

§ 8495. No compensation allowed . Exceptions. No com­
pensation, fee or reward of any kind, can be paid to, or received by a 
public officer of this state, for a service rendered or expense incurred 
in procuring from the governor the demand mentioned in the last 
Hection, or the surrf'nder of the fugitive, or for conveying him to this 
state, or detaining him herein, except as provided in section 8494. 

§ 8496. Violation a misdemeanor. A violation of the last
fit'ction is a misdemeanor. 

ARTICLE 12. - DnnIIS9AL OF THE ACTION BEFORE OR AFTEH lNFOR­
MATIOS OR lNDICTMEST Fouxo FOR \YANT OF PROSECUTION. 

§§ 8493-8499 

§ 2. ('. a;. 1.� ... i .

II �,9'�. C. Cr. I ' .am·, 1 .  

§ :;9'J. C. Cr. I'.

§ :;Ill. c. Cr. r.

§ 8497. Prosecution to be dismissed. Information. In- I.I§ ,,�:;. �,\l6,
dictment. The court, unless good eause to the contrary is shown, ca�tl·
must order the prosecution to ho cfonnissed in the following- cases : 

1. When a person has been held ·to answer for a public offense, if
an information is not fi led or an indictment found against him at the 
next regular term of the district court. 

2. If a defendant whose trial has not been postponed upon his
application is not brought to trial at the next term of the district 
court in which the information or indictment is triable after it is 
filed if an information, or if an indictment after it is found. 

§ 8498. Court may order a continuance. If the defendant § :.9i . c. e r. P. 
is not prosecuted or tried, as provided in the le.st section, and suffi-
cient reason therefor is shown, the court may order the action to be 
<'.ontinued from term to term, and in the meantime may discharge the 
defendant from custody, on bis own undertaking or on an under-
taking of bail for his appearance to answer the charge at the time to 
whioh the action is continued. 

§ 8499. Action dismissed. Effect of. If the court directs 11 59/1. c. e r. P. 

the action to be dismissed, the defendant must, if in custody, be 
discharged therefrom, or if admitted to bail, his bail is exonorated, 
or money deposited instead of bail must be refunded to him. 
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§ Ml{I. c. er. P. § 8500. Reasons for dismissal set forth in order. Tb,,
court may, either of its own motion or upon the application of the 
state's attorney, and in furtherance of justice, order an ac tion, infonna­
tion or indictment to be dismissed : but in that case the reasons of 
the dismissal must be set forth in the order, which must he entered 
on the miuutes. 

1 ooo. c. cr. r. § 8501. Nolle prosequi abolished. The entry of a nollli 
prosequi is abolished, and the state's attorney cannot tlhwoutinue or 
abandon a prosecution for a public offense, except as provi<IPd in the 
last sertion. 

§ 6uJ. <:. er. P. § 8502. - Dismissal not a bar. An order for the dismissal of

§ tj(•�. c. n. P.

§ t��I, C. n. I'.

!I IX�. I " . ('r. 1•. 

� tK,. r.  Cr. I '. 
a m ·d .  

� ,·.111;. C.  l " r .  P. 

§ 60', . t ' . l ' r , I'.

� ,-.. � . .  c , ·r. P. 
a 11 1 · , 1 .  

the adion, as provided in this article, i s  not a bar to any other pro&• ­
cution for the same offense. 

C H A P T E R  1 6 . 

G E�ERAL PROVISIONS AND DEFINITIONS APPLICABLE 

TO THIS CODE. 

§ 8603. · Rule of construction of code. The rule of eommo u
law that penal statutes are to be strictly construed, has no application 
to this code. This code establishes the law of this state respectin i.{ 
the subjects to which it relates, and its provisions and all proceed­
in�s under it arc to be liberally construed, with a view to promote its 
obJects, and in furtherance of justicc. 

§ 8604. Code not retroactive. N'o part of this code is retro­
acth·e unless expressly so declared. 

§ 8606. Construction of certain words. Unless wlwn otlwr­
wise provided, words used in this code in thC' present tenst- i 1wh11 l,• 
the future as well as the present. \\'orcls used in the maS<'uline cum- -
prehend as well the feminine and neuter. The singular 11umbtir 
includes the plural, and the plural the singular. And the word ' ·pt�r­
son" includes a eorporation as well as a natural person. 

§ 8606. What writing Includes. The term " writ ing," in­
cludes printing and typewriting. 

§ 8507. What oath includes. The term " oath;· includes au
affirmation. 

§ 8508. What signature includes. The term " signature ,"
includes a mark when the }X'rson cannot write. his name being writ­
tC"n near it. ,  and the mark bt_,ing witnC'sSl'd by a person who writes hi:-­
own name as a witness, excl'pt to an affidavit or deposition, or a p1qwr 
executed before a judicial utlicer. in which case the attcstatiou of tltt • 
offic<'r is sufficient. 

§ 8509. To what this code applies. This code appl ies tn
criminal aetions all(l to all otht'r proeee<lings in  criminal caBt's which 
are lwrcin provided fur. 

� 8610. Common law prevails when code silent . . Tht• 
procPclure, practice and pleadings in the district courts of this statt• . 
in criminal actions or in matters of a criminal nature, nut specially 
pr1 1 \' i 1kd for in th iR  crnle. shall be in  a<'curd1uw<' with tlw prol'edur..· .  
prndi t ' t- nll l l plend ings umln the eo 1 1 1mu1 1  law. 
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� 8511 . County, subdivision and judicial subdivision de-
11ned. Whenever the terms. " county." " subdivision " or ·' judicial 
i-nhtlivisiun , . are employed in this code, in defining or describing the 
terri torial or looal jurisdiction of any magistrate or court, or in restrain­
ing. ,•nlar�ing or otherwise eonferring authority .upon any court, offi­
cer or person of this state , they are deemed to be employed in the 
same sense and interchangeably, except when a different sense plainly 
appears : as for example: 

1. The term "county" when so employed includes an organized
county. or ar, organized county and sueh unorganized counties or 
other terri tory or parts of this state as now are or as may be hereafter, 
by law. attached to such organized l'ounty for judicial purposes. 

2. The term · 'subdivision" when so employed includes an organ­
ized county, or an organized county and such unorganized county or 
counties. or other tnritory or parts of this state, as now are or as may 
be hereafter, by law, attached to such organized county for judicial 
purpoEWs. 

n. The term "judieial subdivision" when so employed, includes an
organized county or an organized c.otmty and such unorganized county 
or countiei-, or other territory or parts of this state, as now are or as 
may be lwreafter, by law, attached to such organized county for 
judicial purposes. 

C H A P 'l' E H 1 7 . 

THE PENITENTIARY AND 8TATE REFORM SCHOOL. 

ARTICLE 1. - THE PENITENTIARY. 

§ 8512. Peniientiary at Bismarck. Continuation and use.
'The penitentiary locatt>d at Bismarck in the county of Burleigh, shall 
<·ontinue to be the general pn1itentiary and prison of this state, for
th{" punishment ancl reformation of offenders against the laws thereof,
.and in which shall be securely confined. employed and governed in
the mannn provided by law, all offenders who have been or may be
-<'onvicted or st>ntenced according to law, to the punishment of
imprisonment or confinement therein.

§ 8513. Within jurisdiction of Burleigh county. The said
1wnitentiary and the grounds and predncts thereof, for the purpose 
-tJf all judicial proceedings shall be deemed to oo within and a part of
the eounty of Burleigh, and the eourts of said county shall have juris­
<lict ion of all crimes or public offenses committed within the same.

� 8514. Who may serve process within. All process to be 
.serYecl within the grounds or precincts of said penitentiary, either 
upon persons confined therein or committed thereto, or upon persons 
or •Jfficers employed within the grounds or precincts of said peniten­
t iary, except the warden ,  shall be served and returned by the warden ; 
providl:\d, that all persons committed to the penitentiary, and all 
pnwns or officers in charge of or caring for, any inmates or persons 
-<•0 1 1 1 mitted to said JX'nitentiary, at. any place, shall be deemed to be 
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within the grounds and precincts thereof. All officers and employees 
of the penitentiary shall be exempt from · serving upon juries in any 
of the courts of this state. 

ARTICLE 2. - 8TATE REFORM �CHOOL. 

§ 85 1 5. State reform school at Mandan. Continuation
and use . The state reform school located at Mandan in the county 
of )forton , shall continue to be the general reform and industrial 
school of the state for the detention, instrudion and reformation of 
such juvenile offenders against the laws and good order thereof, of 
hoth sexes under the age of eighteen years as may be c-01r nn itted to it 
according to law for deteution, instruction and discipline therein . 

§ 85 1 6. Within jurisdiction of Morton county. The said
state reform school aod the grounqs and precin<'ts thereof. for t ht-1 
purpose of all judicial proceedings shall be deemed to b,, within and 
a part of the c-0unty of :Morton, and the courts of said county shall 
have jurisdiction of all crimes or public offenses commith•d within 
the same. 

§ 85 1 7. Who may serve process. All process to be sern·d
within the grounds or precincts of such reform school. either upon 
persons detained thereat or committed thereto or upon officers or per­
sons employed within the grounds or precincts thereof, except tht> 
superintendent, shall be served and retumed by such superintencleut ; 
provided, that all officers or persons in charge of or earing for, any 
inmate or person committed to such reform school, at any plaec, sl tall 
be deemed to be within its grounds and precincts. All offieers and 
employees of the reform school shall be exempt from serving upon 
juries in any of the courts of this statE1 . 

ARTICLE ll. - GOVERNING BOARDS, THEIR .-\PPOINT:\IF.:XT, (� l'.ALI F i ­
CATION, OROANZATION A N D  DUTI ES . 

§ 85 1 8. Board of management. Penitentiary. Reform
school The said penitentiary and the said reform sd10ol shall ea ( •h 
he i.{OVemed by a separate board of trustees consist ing of five nwm .  
hers to be appointed by the governor as hereinaftn · i n  this �rt ic lt• 
provided, and the term of otfic{I of each trustee ( except as otherwi;;t, 
in this artidEI specified ) shall he four yc-ars c-ommcnciug on the fir,..t 
Tuesday of April next suce,•t>ding his appoin tment .  

§ 86 1 9. How trustees appointed. Terms. Vacancy. Ti 1  l' 

governor shall nominate-, allll by and with the ach-icl• Rllll consent o f 
the sennte, appoint ,  during t he- rc-gnlar session of tlw h•gislat iw 
nssPmbly lwld in 1 8\ 1,\ five  trustf•p:,; of  l'ach of  Sll('h inst i tu tions. of 
whom two shall h\• dl·HignatPcl to  h old t lwir offices for th,• tnm of t wo 
years n11<l three for t lw term of four  yt-ars. Thl• gowrnor at en<'h 
n•gu lnr &•ssion of the lt'gislatiw asst>mhly thNenftn shnll 1 10111 i 11al t• .  
nn< l  hy and with t he advi!'e nrnl consent of t lw senatt>, appoi1 1 t  trush•e;; 
of !-llf'h institntio1 1s in plaf•t• of those whose tt>rms shall t lwreaflt>r 
fi rst t'x pir<> .  Each trm,tee shal l  hold his offic·e until h is succ,•ssor is 
11ppoin tc-<l and qunlifit-d : provided. t hat t lw gowrnor may till any 
\'a , •mtcy in c-i tlwr of said hoards hy appointuwnt to t>xlt • 1 1 1 I  only t • >  
t h <> tir,-t Tt!PH<lay of April succPeding the 1 1t>Xt rPgu lar 1wssio11 of t lw 
lq . .di-lnti vt• assembly : and prodd<>d, further, that th ,, gowruor slr n l l. 
during 1md1 1wxt  rt>gn lnr sPssion of the legislatiw asst-mbly. nominate

,. 
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and by and with the advice and consent of the senate, appoint a 
trustee to fill such vacancy for the remainder of the term unexpired. 
�o more than two members of either of such boards shall be appointed 
from the same county. 

§§ 8520-8523 

§ 8620. How trustees qualify. Bond. Oath. Each of § :1. c. uu. ,,oo.am·,1 .  said trustees shall, before entering upon the duties of his appoint-• 
ment, execute a bond, jointly and severally with two or more sureties 
to be approved by the governor as to sufficiency and by the attorney 
general as to form in the penal sum of five thousand dollars, to the 
state of North Dakota and conditioned to the effect that he will 
faithfully and impartially perform the duties imposed upon him by 
·said appointment according to law, and shall take and subscribe an
oath to be indorsed upon said bond or appended thereto, that he will
support the constitution of the United States, the constitution of the
state of North Dakota and faithfully and impartially discharge the
duties of his said appointment according to law and to the best of his
ability, and said bond and oath shall be filed and retained in the office
or the state treasurer.

§ 8621. Sessions of boards. Compensation. Payment.
One session of each of said boards of trustees shall· be held each
month at the institution under its charge, and the sessions of either
hoard shall not in any year exceed twenty-four days in the aggregate,
but the governor may, when deemed necessary, call or authorize>
additional sessions of either board or limit its sessions to less than
twenty-four days in the aggregate each year. Each trustee shall
receive three dollars per day for each day necessarily employed in
attendance upon said sessions and all traveling expenses necessarily
incurred therein, to· be paid upon the presentation of the proper
vouchers containing an itemized statement of the number of days
attendance and money actually expended as above provided, duly
verified by his oath and approved by the president or secretary of the
board ; and the state auditor shall audit said claims and draw his
warrant upon the state treasurer for the amount allowed, to be paid
out of the state treasury.

§ 8622. Presidents of boards. Records. Visiting trus­
tee. Duties. At the first session of either board of trustees after
the appointment of new members for a full term the trustees shall
choose one of their number president of the board. Each board of
trustees shall keep regular records of its meetings and proceedings
which shall be signed by its president and attested by its secretary.
and each board shall have power from time to time, as may be deemed
necessary, to appoint some member of the board as visiting trustee,
and it shall be the duty of such visiting trustee, at least once
in each month, to visit the institution of which he is trustee,
without previous notice to the officers thereof, and inspect the
books and all its concerns and ascertain whether the officers are·
competent and faithful and the inmates properly governed, cared for
and employed, and said visiting trustee shall have power to direct any
alteration or change in such matters with the assent of the board of ·
trustees.

§ 8623. Duties of boards. Inspect buildinga. Examine
inmates. Such boards of trustees respectively shall at each regular
session thereof, carefully inspect the buildings, rooms, grounds and 
precincts of the institution under its charge, and inquire into and
examine all matters connected with the government, dis0ipline and
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rnnnagt•ment thereof, the punishnwnt and empluynwnt of t he inmatt-s ; 
and they may, from time to time, require reports from th(' officers iu 
regard to any and all of said matters. Each board of trustees shall 
also inquire into any improper conduct alleged to ha,·e heen com­
m itted by any officer or employ('(.� and for that purpose the president 

'of the board, by direction of the board to be entC'red in the reeords of 
its proceedings, is hereby emi:owen·d to issue subpwnns to compel 
the attendance of witnesses and the production of pavers, books and 
writings before said board, in the same mamwr and with like effect 
RS any officer or court of this state .  And the said trustees may 
< ·xnmine witnessps and persons ap1waring · before said boad, on oath . .
1 o  be administered by the prC'sid{'nt of the' board, or in his ahsence,
by any other member thereof.

§ 8624. General reports. Contents. Special reports.
Each of such boards shal l make full and complete reports to the gov­
ernor, to be by him eommunicakd to the legislative assembly at each 
regular session , of all i t s  doings. and the matters pPrtaining to the 
institut ion under its ehnrge, specifying the' number of officers and 
i :ersons employed at the  Eame and in what capaci ty ancl the amount 
paid to each, and shall also give in detail n stakmt'nt of the entire 
husiness of such inst i tution for tlw preceding two years including 
receipt s frr,m all Eources and all expt'nditures and for what serviC'es 
or material the Fame were made, and also all the matters p<>rtaining to 
the general busine1,s, improvC'rnent and d iscipline of such institution ; 
also a full stah>meut of the number of persons committed to and 
received into the fame, and from what county re<'eived and for what 
crimes or cause ; the number discharged therefrom and by what 
authority ; the number that haw died or t>scaped and the general 
health of the inmates. And the governor may, at any time, in writinJ,! 
to he left with the secretary of the board or any member thereof, eall 
upon and require eit her of such boards to make to h im a general
report in regard to the transaC'tions of the im,titution under its <'barge,
or a special revort in regard to any part thereof, and it shall be the
duty of i;ai<l board to make 1,aid report and deliv{,r the same to the
govt.>rnor, within fifteen days from the next regular monthly meeting
aft, ·r said call.

� 8626. Records open to inspection . All books. records and 
dn<'uments relating to the concerns and business of either of such 
insti tutions shall ,  at all times, be open to the examination of t h e  
hoard o f  trnste<>s or any member thereof or any <'itizen o f  this state .  

� 8626. Officers must not b e  interested in contract. 
�ei t her of i-ai<l boards of trust<>es nor anv meml)('r thereof, nor anv 
otticl•r, guard , RJ;rent ,  overseer or employee· at stwh inst i tution shall he 
J e<'nniarily intC'rPstnl or l'Oncerned directly or indin,ct ly in any con­
t rn<'t , t>ither ,·<>rhal or writtt-11 . that may be entered into by any person 
or p•rsons ( I l l  bt>half of thl· state for any purp"se whatC'ver C(\Jl lleefed 
with the hui-i 1 1t.>i-s of stwh institu t ion . 

§ 8627. Inventory ofpersonal property. Contents . Each
hoard of t rusfr1•s and the' warden , or superiu tendC'nt shall nnnually. 
hetwet.>n th<> first and fifteenth days of Nowmhn. and at each d1a11gt' 
of warden ur superinh·n<l<>n t ,  mnkl• out · i n  triplieak au invt>ntory in 
detai l of all tht> 1wri-onal prop,,rty at or pertnining to tht' institution 
umkr their charg<' . nnd belonging to tlw stak, or in whkh the :-:;tak 
hm, any inkr<>st : ont> <'opy of which shall be• retaiiH'<l in t lw offi<>1' of t lw 
wnrde 11 . or i-upnin t t,ndent .  and Olli' eopy deliYen·<l to t he gm·ernor aml 
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one copy to the state auditor. Haid inventory shall sp<.'l'ify what arti. 
dt>s or items arP intended to he kept for use and what articles or 
i tt' II IS an• intended for immediate c--0nsumption. Each inventory after 
the first shall particularly note any and all ehanges in, losses from or 
additions to the arti<"lt>s or itt>ms intended to be kept for use . ::,\aid 
inwntories shall ali:;o contain a parti0ular enumeration by name of all 
tht• books. rPcords, reµorts. <'-Ontracts or other papers required by law 
to he kt'pt at su<'h inst i t ution or that may be there kept ,  but not the 
<'t>rt ifi1•d <'opy of the judgment and sentence of the court ordering the 
impriso11 111 Pnt or <"ommitnwnt of any peri:;on, after said person is dis­
d1nrgPd. 

� 86 28. Contracts. Approval. How executed. How 
property kept. The warden shall make all contracts Oil the part of 
the stat e on aC'count of the business of the penitentiary, and the 
snpPrinten<lent shall make all contracts on the part of the state on 
ll<'Cotmt of the husi11ess of tlw rPform sehool. Before sueh contracts 
i-hall tak(\ (•tf1•d, they shall he reduced to writing and approved by 
tlw hoar1l of trusten; of the institution for whieh they are made ; pro­
vi<IP1l . that when t lw wants or n<.'c<.'ssities of eitlwr require the imme­
< l in tt- purchase of supplies of any ki11d the warden or superintendent, 
nt- t I H' case may h<• . may purchase the same for the time being in open 
market. without any contrad. or otherwise in such manner and upon 
stwh tnms and conditions as in h is judgment. will best promote the 
intnests of the state. All contracts lawfully made by the warden or 
snpt'rintendent, on fH"count of the bus!ness of the penitentiary or 
rt'form school respectively, shall he executed in the name of the state 
and clPPllle<l tlw contracts of the state, and nil property of twery kind 
,111 < 1  money in <'harge of the warclen or superintendent, or that shall 
<'ome to his hands or under his control 911 account of the institution 
umler his charp;e or from the business thereof is the property of the 
state and shall at all times he kept separate and apart from his own ; 
proYided, that the money and effects, except clothing, in possession 
of each inmate when c-ommitted to the penitentiary or reform school. 
shall be preserved hy the warden or superintendent and returned 
to i,;nch inmate when discharged. 

� 86 29. Supplies. Yearly contract. Proposals. The neces· 
sary provisions. fuel, lights, clothing, bedding, medicines and all other 
supplies and matnials for such institution shall be furnished thereat 
hy t he year by contract when the same is practicable, to be made by 
the warden or superintendent under the direction and subject to the 
approval of the hoard of trustees, upon competitive bids, with such 
pt'rsons as will furnish the same on the best terms. The warden or 
snperintPndent shall publish previous notice. for at least three suc,(',es. 
sh -e weeks, in at least two newspapers published in the state, of the 
art il'l<'s. supplies and materials wanted, the quantity and quality 
tlwreof, as near as the same c•an be ascertained, the time and manner 
of deliv<.'ry an�l the period during which such articles, supplies and 
materials shall he received : and in awarding said contraets preference 
slrnll })(' giwn to proposals from persons residing and doing business 
within this state.  

§ 86 30. Proposals in writing. Opening. Pow.ere of
board. All proposals shall be in writing and sealed and upon the 
dny appointed in the notice provided for in the last section, which 
shall be a day appointed for a regular monthly meeting of the board 
of trustees. the proposals shall be opened hy the warden �>r superin-
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tern.lent, in the presence of the board of trustees and such bidders as 
may desire to be present, and submitted to said board. The board 0£ 
trustees and the warden or superintendent, as the case may be, sh all 
thereupon ascertain from the proposals submitted the pt'rson or p er­
sons offering the best terms and award the contract accordingly; p ro­
vided, it shall appear that said proposal is as low as the fair market 
price, but in case no proposal is accepted notice may again be p ub­
lished and all proceedings had anew as hereinbefore provided ; and 
provided, further, that the person or persons whose proposal or 
proposals are so accepted shall execute a written contract with t he 
state in accordance with such proposal or proposals and give bond to 
the state with good and sufficient sureties. to be approved by the w ar­
den, or superintendent for the performance of such contract. The 
notice hereinbefore provided for shall require said bond and s\>ecify
its amount, to be twice the estimated value of the artieles, supp ies or 
materials to be contracted for, but in no case shall the amount of said 
bond exceed the sum of three thousand dollars. The said noti<>e shall 
reserve the right to accept or reject any bid or part of a bid. and 
require each proposal to be ac-0ornpanied by a certified check for at 
least one hundred dollars, payable to the order of the warden or 
superintendent. to be forfeited to the state in case tlw person or per­
sons whose proposal or proposals are accepted shall fail to execute t he  
contract and give the bond as herein before provided within fift e\·n 
<lays after notice of said acceptance, or otherwise in cast1 said contract 
is executed and bond given or in case a proposal is not acceptPd , h> 
be returned to the bidder. Any and all proposals not dn,med ath an­
tageous to the state may be rejected. 

ARTICLE 4. - THE .WARDEN AND OFFICERS OF THE PENITENTIARY 
AND THEIR DUTIES. 

§ 8631. Officers of penitentiary .  Residence. The officers
of the penitentiary shall be one wardm who shall be its general sup­
l'rintendent and secretary of the board of trusteC'S, one dl'puty warden 
who shall be chief turnkey, one bookket>per who shall he assistant 
l,!atekeeper, and such other officers, guards. ovnsel'rs, agents all(l 
employees as may be nect.>ssary. The warden and dPpnty warden sh1dl 
reside at the penitentiary . 

§ 8632. Appointment of officers. Term of office. Tlw
hoard of trustPes of the penit<:>ntiary shall appoint thl' wardl' l l  aud 
may remove him at any time. The term of office of the  warden . .
unless soonPr removed hy the hoard of trustees, shall be hl'o y\•a 1·s 
and until his Sll<'<"t>Ssor is appointed and qualified. All otlwr otfiel."rs 
and t>mployt><•s shall bt> appointed hy tlw warde1 1 ,  1:mbject to  th 1• 
approval of the board of trustees. and shall hold office dur i 1 1 _g the  
pl<'asurP of  the w11rdm1. 

§ 8633. Warden, how shall qualify. Other officers.
'fht1 wardP1 1  shall, hl,fore entering upon tlw duties of his 11ppoi 1 1 t -
111Pnt. PXPCUt<' 11 bond. joint ly  and -sevt>rally. with two ur mun, :-mrt'l i, ·,-.. 
to be approved by th<> bo!lrd of trnstet•s. in tlw p1•1 1al sum of tif frl'n 
thousand 1lol lars, to the statl' of Xorth Dakota and co11ditio 1 1 l'll to t h,• 
ptft•ct t.hnt lw will faithful ly and impartially perform t 1 1 1 · dn t  ies 
imposPd u pon h im  by 1mch appointrnl"nt. and Hl"cord ing tu law. arnl  
that lw will, n t  n il timl's. faithfully account for all mom•ys and prop-
1 ·rty  that shall <·ome to his hands or nmfor his control by ,· irhtt' of 
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his office or under color thereof, and shall also take and subscribe an 
oath, to be indorsed upon said bond or appended thereto, that he will 
support the constitution of the United States, the constitution of the 
state of North Dakota and faithfully and impartially discharge the 
duties of his appointment according to law and to the best of his 
ability, and said bond and oath shall be filed and retained in the office 
of the state treasurer. And each of the other officers and employees 
shall, before entering upon the duties of his appointment, take and 
subscribe an oath of like import and such oath shall be filed and 
retained by the warden. The board of trustees may require the 
warden to execute and file a new and additional bond, with other and 
satisfactory sureties, in a larger sum than that specified above when­
ever in its jml'{ment it may be deemed necessary. 

§ 86 34. Salary of warden. Other officers. The warden shall
rec�ive a salary to be fixed by the board of trustees but not to exceed 
two thousand dollars per annum, and all other officers and employees 
such amounts as the board of trustees may, from time to time, deter­
mine and establish. 

§ 86 36. Powers and duties of warden. Visitors .
Records. It shall not be lawful fot both the warden and deputy 
warden to be absent from the penitentiary at the same time. except 
by permission of the board of trustees, but in such case such board 
shall in its discretion designate one of its number to aet as warden 
during such absence. The warden shall, under the direction of the 
board of trustees, have the charge, custody and control of the peni­
tentiary and the persons committed thereto, togetluir with all lands, 
buildings, furniture and tools, implements, stock and provisions and 
every other species of property pertaining thereto or within the pre­
dncts thereof, and shall superintend and be responsible for the police 
of the penitentiary and the discipline of the inmates ; he shall keep 
and preserve accurate records of all the meetings of the board of trus­
tees ; he may make such rules and regulations for the admission of vis­
itors, including a gate fee for their admission as may be deemed neces­
sary, subject to the approval of the board of trustees,and may designate 
days for the admission of visitors and limit such days to not less than 
rwo in eaeh week. The warden shall be his own clerk and keep a 
correct rec-0rd of all transactions of his office and a correct account 
of all his doings ; he shall keep a daily journal of the proceedings of 
the penitentiary, in which he shall note all infractions of the rules 
and regulations thereof by any officer or employee, and shall enter in 
1mch journal a memorandum of every complaint made by any inmate, 
of cruel or unjust treatment hy any officer or other person, or a want 
of proper clothing or food, and also any infraction of the rules and 
regulations of the penitentiary, by any of the inmates, naming him 
ttnd specifying the offense, and the punishment, if any, inflicted 
therefor, and said journal and memorandum shall be laid before the 
board of trustees at every meeting. 

§ 86 36. Warden to make rules and regulations. The
warden shall make such rules and regulations not inconsistent with 
the laws of this state, for the government of the officers, employees 
and inmates of the penitentiary, as he may deem necessary and 
proper. subject to the approval of the board of trustees, and he may, 
from time to time. with the approval of the board of trustees make 
such changes in said rule's and regulations as he may deem necessary 
and a printed copy of the rules and regulations of the penitmtiary 
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shall be furnish�d to each and every person committed to the pt'n­
itt'ntiary at the time he is received, and to each and every officer, over­
seer, guard and employee thereof at the time he is appointed and 
swom, and ten copies to the state library for the use of the state 
officers and the public. 

� 8637. Deputy warden. Bond. Duties. Whenever there 
is a vacancy in the office of warden or the warden is absent, all the 
duties of the warden shall devolve upon and be performed by the 
deputy warden until the vacancy is filled or the warden returns . 
The deputy warden before entering upon the duties of his appoint­
ment shall execute a bond to the state in the sum of ten thousand 
dollars conditioned to the effect that he will at all times faithfullv 
and impartially discharge the duties of his appointment acc-0rding 
to law and the rules and regulations of the penitentiary. 

§ 8638. Whom employed as chaplain. Compensation.
The warden shall employ the resident clergymen of Bismarck or its 
vicinity of all denominations, to officiate alternately as chaplain at 
the penitentiary at a sum not exceeding five dollars per week. 

§ 8639. Duties of employees. Acts prohibited. All
officers and persons employed in and about the penitentiary shall per­
form such duties in the oversight and charge thereof, the use and 
care of t lw property belonging thereto, and the custody, discipline, 
government and employment of the inmates as shall be required of 
them by the warden, in c-0nformity to law and the rules and regula­
tions of the penitentiary ; and no such officer or employPe shall be 
engaged directly or indirectly in procuring a pardon for any person 
c-0nfined therein. Any officer or employee violating the provisions of 
this section shall be imrndiately removed. 

ARTICLE 5. - How PERSONS COMMITTED TO THE PENITENTIARY. 
§ 8640. Sheriffs. Commitments to penitentiary. The

sh�riff of each county, or some person appointed by the court, shall 
l'onvey to the penitentiary all persons convicted in his county and 
"entenced to be confined in said penitentiary, and as soo_n as may be 
after such conviction and sentence shall have been had; and after 
delivering such person or persons to the warden. together with a c-0p)' 
of the judgment and sentence of the court ordering such imprison­
ment t·ertified by him, the warden shall deliver tu such sheriff a 
receipt in which lie shall acknowledge the delivery to him of such 
person, naming him, and the sheriff shall return said receipt to the 
clerk of the court where said conviction and sentence were had and 
Raid clt'rk shall file and retain the same in his office ; and it shall be 
the dutv of the wardc>n to rec{'ive any person so c-0nvicted. sentenced 
and delivered to him, and such person to retain and confine and 
imprison in the penitentiary until the expiration of the term of his 
sente>nce or until otherwise lawfully entitled to be released. It shall 
also lx• tlw duty oi thf' wardl-'n immediately upon receipt of any per­
f-on comrnittf'd to the penitentiary to enter in a book to be by him 
kept for thnt purpoS<' and as au offi<·ial record of the penitentiary. 
the nanw. Hf.!e, fl(•x .  color, height and nationality nn<l eaeh and ewry 
otlwr fn<" f ,  l'haracterist ic a1 1-d condition, natural or artificial, that 
may in  auy way tend to aid in th<' idl-'ntiti�ation of such person. 

� 8641. Inmates of penitentiary m custody of warden. 
..\ I I  inmat l'I, of the JK'nitc>ntinry shall be in the charge and custody of 
t h<> war1h •n  and he shal l  1 ·nr1• for, 1,rowm and employ them in the 
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manner preB<'ribe<l by law, the rules and regulations of the penite11- · 
tiary and in conformity to the respective sentences under which they 
are confined. 

ARTICLE 6. - DUIIINt:'fION OF 8ENTENCE FO R Goon CoNDl'CT. 

§ 8542. Diminution regulated. Powers oftrustees. Every
person committed to the penitentiary under sentence other than for 
life, who shall, at the end of the first month of his imprisonment, 
hav::i no infraction of the rules and regulations thereof recorded against 
him, shall be entitled to a diminution of two days from the term of 
his sentence ; and if at the end of the second month no infraction of 
said rules and regulations is recorded against him, a diminution, for 
that month of four days from the term of his sentence, and if he shall 
continue to have no such record against him for the third mouth a 
diminution of six days from the term of his sentence ; and thereafter 
he shall be entitled to six days diminution from the term of his sen­
tence for each month in which he shall have no such record against 
him ; and it shall be the duty of the warden to discharge any such 
person from the penitentiary when he shall have served the time of 
his sentence less the number of days he may be entitled to havt> 
deducted therefrom for his good behavior as hereinbefore provided, 
and in the same manner and as if no such deduction had been made : 
provided, that if any person committed to the penitentiary shall he 
guilty of the violation of any of the rules and regulations thereof, 
after he shall, as provided in this section, have become entitled to a 
diminution of the term of his sentence, the board of trustees may and 
are hereby empowered, at its <liscretion, to deprive such p·erson of a 
portion or all, (according to the flagrancy of his infractio1;1. of the 
rules and regulations ) of the diminution of the term of his sentence 
and the determination of the board of trustees in that regard shall bli 
entered at length in the record of its proceedings and a copy thereof 
delivered to the offender by the warden ; and provided, further, that 
any person confined in the penitentiary at the taking effect of this 
code shall be entitled to the benefits of this section for the remainder 
of the term of his sentence at the rate of six days diminution per 
month for good behavior. 

§ 8543. Warden to keep record. Certificate of good con­
duct. The warden shall keep a true record of the conduct of eaeh 
inmate of the penitentiary, specifying each infraction of the rul<>s 
and regulations thereof and at the end of each month he shall 
give to each inmate who shall require it and against whom no 
infraction of the rules and regulations is recorded, a certificate of good 
conduct and therein specify the number of days by which the term of 
such inmate's sentence is diminished, as hereiubefore provided, by 
such good conduct ; provided, that in case any inmate shall believe he 
has not been fairly or justly treated by the warden or any officer of 
the penitentiary in the keeping of said record he shall, upon request ,  
he taken before the board of trustees at any regular monthly meeting 
and it shall be the duty of said board to hear and carefully investigate 
any complaint in regard to said record and require the same to be 
corrected as may be just, and the determination of the board shall be 
entered at length in the recor<l of its proceedings, and a copy 
thereof given to said inmate by the warden. 
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CRIMINAL PROCEDURE, Penifentiarg and 

§ 8644. Reward for good behavior. Whenever any inmate
of the penitentiary, by continued good behavior, diligence in labor or 
study or otherwise, shall surpass the general average of the inmates. 
he may be compensated therefor at the discretion of the governor in 
addition to the diminution of the term of his sentence hereinbefore 
provided for, upon the recommendation in writing of the board of 
trustees, either by the further diminution of the term of his sentence, 
or by the payment of money or by both. 

§ 8646. Punishment for infraction may be alleviated.
\Vhenever any person committed to the penitentiary, and as a 
punishment for any infraction of the rules and regulations thereof, is 
heing deprived of any of the ordinary privileges enjoyed by the other 
inmates, periodically or otherwise, shall conduct himself in a peaceful. 
ohedient and industrious manner, the board of trustees may suspend 
the further infliction of such punishment during his good behavior. 

ARTICLE 7 . - DISCIPLINE, EMPLOYMENT AND DISCHARGE OF INMATES. 

§ 8646. Employment and discipline of inmates of peni­
tentiary. All persons sentenced to the punishment of imprison­
ment in the penitentiary and committed thereto shall be constantly 
<'mployed for the benefit of the state. No communication shall bt­
nllowcd between such persons and any person without the peniten­
tiary except under such supervision as may be prescribed by the rules 
and regulations thereof. No person shall, without the consent of the 
warden bring into or carry out any writing or any information to or 
from any inmate of the penitentiary. Persons committed to the peni­
tentiary shall be confined in separate <'ells at night, whenever there 
are cells suflkient, and in the daytime all intercourse between them 
shall  be prevented as far as practieable. All con11nunications between 
male and female inmatc-s shall be prevented . 

§ 8647. Spirituous liquors prohibited. Physician's orders.
�o spirituous or fermented l iquors shall, under any pre.tense what­
ever, be brought into the penitentiary or upon the grounds ex<'ept by
tlw direl'tion in writing of the physician and the fad noted in the
.i 1 1urnal of that day ; nor shall spirituous liquors or any artide of
i1 1 1 lnlgenee. be allowed any inmnt� exC'ept by order of the physician .
which order shall he in writing and for a definite and limited 1wriocl.
The warden may, in his discretion, make a moderate allowarn:e of
tea, coffee or toba<',eo to inmates as a reward for industry and good
behavior.

§ 8648. Food _of inmates of penitentiary. The daily sus­
tenan<'e of the inmates of the penitentiary not in the hospital, shall 
1 ·onsist of whole-some coarse food. with such proportions of meats and 
vegetables as the warden shall deem best for the health of the inmates. 

§ 8649. Beds and clothing of inmates. The clothing and
IX'J.ding of the inmatC'R shail be of such quality and quantity as thc­
wardeu may direct . rc>gard being had to their health and comfort. 

§ 8660. Warden to maintain discipline. Assistance. All
neceSRary means shall be m;ed, under the direction of the warden, to 
maintain order in the penitentiary,  l'nforce obedierwe, suppress insur­
rC'dions and effectually prevc-nt esC',apes, even at the ha7,ard of life,  
for whieh purpose he may at all t inws, command the aid of the offi­
cers of the penitentiary and of the citizens outside the precincts 
thc-rC'of and any cit iwn refusing to obey such command shall be 
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liable to SUl'h fines, penalties and forfeitures as apply to persons 
refusing to obey a sheriff or other officer calling upon the aid of the 
c,mnty to assist in serving process or for quelling an insurrection. 

§ 8661. Refractory inmates may be restrained. When­
t'ver any inmate of the penitentiary offers violence to any offieer or 
guard thereof or to any other person or inmate, either within tlw 
grounds or precincts of the penitentiary or at any place where said 
inmate may be or may be employed, or attempts to do any injury to 
the building;; or any workshop or to any appurtenances thereof, or 
disobeys or resists any reasonable eommand of any officer or guard, 
su('h officNs and guards shall use all reasonable means to defend 
themselves. and to enforce the observance of discipline. 

§ 8662. Uniform kindly treatment· of inmates. The
warden aml all officers of the penitentiary shall uniformly treat the 
inmates thereof with kindness, and the warden shall require of the 
officers aud guards that, in the execution of their respective duties, 
they shall in all c..ases refrain from boisterous and unbeeoming lan­
guage in giving their orders and commands. There shall be no cor­
poral or other painful or unusal punishment inflicted upon the 
inmates of the penitentiary for violation of the rules and regulations 
thereof. 

§ 8663. Discharge of inmates. Clothing. Employment.
Every }){'rson committed to the penitentiary shall, when discharged, 
he provided with a decent suit of clothes and a sum of money, not to 
exceed five dollars, and also transportation to the place where he 
receivl:'d sentence. He may be allowed employment at or in the pen­
itPntiary, under the rules and regulations established for the govern­
ment of the inmates, for such period of time and at such rate of com­
J 1t111sation. as the warden shall deem proper and equitable; provided, 
that any person so discharged who has no infractions of the rules 
recorded against him, may be employed by any lessee of the work­
t<hop at the penitentiary for such time and for such wages and in such 
manner as may be agreed upon and approved by the warden; provided, 
howeYer, that no person discharged from the penitentiary shall, in any 
way, he given supervision or authority over any inmate thereof. 

§ 8664. Employment of inmates. Escapes. If the warden
Ahall at any time deem it for the interest of the state, he may employ 
the inmates of the penitentiary outside the yard thereof in cultivating 
and improving any ground belonging thereto or in doing any work 
neceHsary to be done in the prosecution of the business of the peni­
tentiary. or in the erection, repair or improvement of any or all the 
state buildings at Bismarck including the executive mansion, and the 
grounds of such buildings and mansion; and in all such cases the 
warden shall detail such force from the officers, guards and employees 
, if tlw penitentiary as he shall deem necessary to watch and guard 
them; and in case any person committed to the penitentiary and so 
employed as in this section provided, shall escape, he shall be deemed 
fa) have escaped from the penitentiary proper and punished acc,ordingly; 
provided, however, that the warden shall be held responsible for the 
escape of any such person through the negligence of himself or any of 
his subordinates. 
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CRIMINAL PROCEDURE. Penitentiary ond 

ARTICLE 8. - ESCAPES, 

§ 8666. Escapes generally. Rewards. Payment. When
any inmate escapes from the penitentiary the warden shall use every 
means 9.t his command for the apprehension of such person and for 
that purpose he may offer a reward, not to exceed one hundred dol­
lars, and not less than twenty-five dollars; provided, that if such 
escape was by reason of the negligence of the warden or any officer 
under him, the reward thus offered shall be paid by the warden, aucl 
the board of trustees are hereby empowered finally to determine the 
liability of the warden for any such reward. The warden may adopt 
such other measures as he may deem proper, with the approval of the 
board of trustees, to aid in the detection and capture of persons 
escaping from the penitentiary. 

ARTICLE 9. - PAROLE OF INMATES. 

§ 8666. Board of trustees may parole. Rules. Approval.
The hoard of trustees of the penitentiary are hereby empowered t .. 
parole persons confined in the penitentiary and not hereinafter ex­
cepted and to establish rules and regulations under which such 
persons may be allowed to go upon parole outside of the buildini::­
and inclosures thereof. The rules and regulations as established hy 
the board of trustees shall not. take effect until submitted to and 
approved by the governor. 

§ 8667. What inmates may not be paroled. The following
described persons shall not under any circumstances be paroled from 
the penitentiary: 

1. A person convicted and sentenced for the crime of murder
either in the first or second degree. 

2. A person finally convicted, in any jurisdiction, of a felony otlwr
than that for which he is being punished. 

3. A person who has not served the minimum time of imprison­
ment prescribed by law for the crime of which he was convicted. 

-1. A person who has not maintained a good record at the pt'lli­
tentiary for at least six months previous to his parole. 

§ 8668. Requirements precedent to parole. Xo parole shall
be granfod to any person confined in the penitentiary unless: 

1. The warden in writing recommends his parole to the board of
trustee8. 

2. At least four members of the board of trustee's approve and
indorse said recornmemlation. 

;i, The governor approves an<l indorst_>s such recommendation. 
-!. Tlw friemls of sueh person have furnished satisfactory evidenc,, 

to the lxmrd of trustees, in writing, that t>mployment has lx>en secnrl,d 
for him with some responsible citizen of thC' state and certifh·<l to he 
such by tlw judg(• uf the county court of the county wlwre sue!, 
citizen n·sidl's. 

5. Tlw board of truste('S is convincL•d that he will conform to th,·
mies and regulations adopted by said hoanl. 

� 8669. Grounds for recommending parole. It shall 11,-t 
be lawful for thl' warden, the board of trustt•t·s or the governor or auy 
or either of thl'111 in considering or n·com111C'1Hling the parole of any 
person contiiw(l in the penikntiary to receiw, hear or enkrtain auy 
pditiou or any argunwut of attorneys, but the only grournl for sud, 
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recommendation shall be such person °i;; gen,•r,d th•meanor and recor<l 
of good conduct at the penitentiary . 

� 8660. Breach of parole. Order of recommitment. Any 
pt.>rson when on parole from tho penitentiary shall be deemed to be 
in custody, and under control of the board of trustees and subject at 
any time until the expiration of the term for which lw was sentenced, 
to be taken into actual custody and returned to tht1 penitentiary . 
The boar<l of trustees is herehy fully empowered to enforce the rules 
and regulations made by it for the paroling of persons committed to 
the penitentiary. and, at any time. when satisfactori ly informed that 
any pnson out on parole has violated any of such rules and regula­
t ions, may order that sueh Jl('TSon be taken into actual custody and 
recommitted to and confined in the penitentiary as provided in his 
sentence. The board shall enter in the record of its procet1dings any 
such order and a eopy of such or<ll'r certified by the secretary of the 
board may be delivered to any sheriff or other peace officer of the state , 
for serviee and return, and it shall be the duty of any such officer to 
receive the samp. and to apprehend and imml'diatdy return and 
deliver to the warden at the penitentiary any such person named in 
such or<ler, and the warden shall receive and reimprison such person 
as upon his original sentence . 

§ 866 1 .  Execution of order. Fees and payment. ThP
officer executing any such order of the board of trustl'Ps shall indorse 
thereon a return of his doings thereunder and the said certified copy 
and return, dPlivered to the warden with the person named therein ,  
and the war1len shall give to  such officer, to be retained by him, a 
certifil'ate acknowledging the receipt of such person and such certi­
fied copy of the order and his return. The fees of any officer for 
t>XPcuti11g any order of the board of trustePs for the return of any 
person to the penitentiary shall be tho same as provided by law for 
the commitment of a person to the penitentiary under a st•ntence of 
the court . but in no cast' shall the fees exceed the sum of one hundred 
dollars. The bo1ml of trustees shall provide in its rules and rc>gula­
tions that any person hefore being paroled from the pcnifontiary shall 
deposit with the warden a sum of money not excPeding one hundred 
doll&rs to defray the expenses of his return, and the manner of audit­
ing and paying such expenses ; provided, that any money so deposited 
and not so used shall be returrwd to the person so depositing it at 
the expiration of tlw term of sentence of the person, or upon his final 
discharge from the penitentiary. 

ARTICLE 10. - CoNTRACTS FOR LABOR OF lNMATER. 

§ 8662. Warden may lease labor of inmates . Contract.
Approval. The warden is authorized and empowered by and with 
the advice and approval of the board of trustees, from time to time. 
to contract for and lease the labor of such number of the able bodied 
persons confined in the penitentiary, together with such shop room. 
machinery and power as may be neceBBary for their proper employ­
mf>nt. to such person or persons and for such purposes and upon such 
terms and conditions and for such length of time, not exceeding five 
yPars at any one time, as he shall deem most conducive to the inter­
ests of the state and the welfare of the penitentiary and the persons 
to be employed therefrom . 
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§ 8663. Rights to be reserved in contract of lease. In
t'very contract or lease made pursuant to the authority eonferred by 
this article there shall be reserved to the board of trustees of the 
penitentiary, and to the warden and to each and every one of his sub­
ordinates, full power and authority to prevent said contractors or 
lessees demanding from, or imposing upon the laborers so contracted 
for or leased, any unusual or severe labor, or any labor whereby the 
health or safety of any laborer may be impaired or jeopardized; and 
the warden may from time to time prescribe all needful rules and 
regulations for the government Jl,nd conduct of such contractors or 
lessees, their overseers and agents in their relations to the inmates of 
the penitentiary, and may require and enforce the summary dismissal 
of any individual. employed by any contractor or lessee, in or about 
the penitentiary, whenever it shall appear that the presence or con­
duct of such individual is prejudicial in any way to the discipline of 
the penitentiary, or the welfare of the inmates thereof. 

§ 8664. Security to be required from lessee. Adequate
security to the state of North Dakota, by bond, to be apprornd by 
t.he board of trustees, shall be exacted of all contractors or lessees, 
for the faithful performance of all the provisions of the contracts or 
leases on their part to be performed: and the board of trustees, each 
member thereof and the warden and his subordinates, shall use their 
utmost endeavors to have all the terms and conditfons of any such 
contract or lease fully complied with : but no contractor or lessee shall 
have or claim from the state of X orth Dakota, or from the board of 
trustees or any member thereof, or from the warden or any of his sub. 
ordinates, or from any of the funds of the peni tentiary, any damages 
whatever, either by way of rel'oupment or set-off, or otherwise in law 
or equity, for or on act'ount of the failure or neglect of the warden or 
his subordinates, to fumish to sut'h contractor .or lesst'e the full 
amount of labor or the full number of laborers specified in auy su<'h 
con tract or lease. 

§ 8666. Trustees may control warden regarding con­
tract. The board of trustees of the penitentiary are empowered fulh­
to control and direct the warden in the exercise of the authority co1i. 
ferred upon him, in n•gard to all contracts and leases for the lal.19r of 
persons confined in the penitentiary, and of shop room, machinery 
and powc-r, and may whenewr, in the judgment of the board of trus­
t�es, it is impracticable or disadrnntngeous to the state to c-ontinue tu 
furnish any laborers, shop room, machinery or pown, to any con­
traetor or lessee, order and direct the caneellation of any such con­
traet or lease, and tlwreupon aftt>r six months' notice to such con­
tractor or lessee. all obligations of the board of trustees or the mem-
1:wrs thereof and of the warden and his subordinates, and the state 
under su<'h contract or lease, shall cease and determine, and such 
contractor or lc-ssee shall not have or be entitled to any compensation 
whatever, for or on account of such cancellation. either by way of 
damages, or recoupnwnt or set -off, or otherwise in law or equity. 

§ 8666. Leases in triplicate. Disposition of. Proposals
invited. All contracts or leases for the hiring or leasing of the 
labor of persons confined in the penitentiary, and of shop room, 
machinery aml power, or any of them, shall bl• executed in triplicate. 
and on behalf of the state by the wardC'n in the name of the state, 
and in writing, and ont' copy thereof delivered to the contractor or 
lrsHl't', one copy to the state auditor and one copy retained by the 
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warden in his office at the penitentiary. Before entering into 
or executing any such contract or lease the warden shall, by 
notice published for at least three successive weeks in at least 
three newspapers published in this state, invite sealed proposals 
for the hiring and leasing of such labor, shop room, machinery 
and power. The time specified in Raid notice for the opening of said 
JJroposals shall be the day of a regular monthly meeting of the board 
of trustees and the place so specified shall be the warden's office at 
the penitentiary. All proposals received shall be opened in the pres­
(•.nce of the board, and such other persons as may desire to be present, 
and immediately submitted to the board and after consideration the 
contract or lease shall be awarded by the warden to the highest and 
best bidder or bidders therefor; provided, the board of trustees so 
advises and directs ; and provided, further, that the board of trustees 
and the warden shall reserve and have the right to reject any and all 
bids. In awarding such contract or lease, preference shall be given 
to persons residing and doing business within this state. 

§ 8667. Record of labor and earnings. Collection. E�tra
work. It shall be the duty of the board of trustees and the warden 
to cause to be kept at the penitentiary a correct record in detail of the 
time of labor and the money earned by each and every person, nam­
ing him, confined therein, and the rental of any shop room, machinery 
and power, under any contract or lease therefor, and all money s, J 
earned a111l rental shall belong to the state, and said board of trustees 
and warden shall enforce the eollection thereof when due, and it shall 
be the duty of the accounting officer of the penitentiary to account 
for and pay over all such moneys, at the times and in the manner pro­
vided by law. Whenever any industry is carried on at the penitentiary 
under the provisions ::,f this article and the nature thereof is such that 
it is practicable for the board of trustees to establish the amount of 
labor const ituting a days's work, it shall so do, and any inmate 
employed under the provisions of this article after having completed 
a day's work as so established shall be permitted to continue work 
during the remainder of the hours of employment of the day and 
therefor to receive in money for his own use at his discharge, or at 
any time upon the approval of the board of trustees, the full amount 
earned by him at the rate agrm•d upon between the inmates, doing 
extra work, and the contractors and lessees, subjt-ct to the approval of 
the board of trustees. It shall be the duty of all officers of the peni­
tentiary to see that the provisions of this section are carried into 
t,ifect. 

§ 8668. Duty of accounting officer. Extra earnings of
inmates. The accounting officer of the penitentiary shall within 
five days after the end of each month give to the state auditor and to 
each inmate entitled thereto under the provisions of this article a 
certificate, showing the amount to -which such inmate is entitled for 
the preceding month under the provisions of the last section. The 
amount so earned by inmates shall be collected at the same time and 
in the manner provided for the collection of other sums due from the 
lessees or contractors and delivered to the state treasurer. The state 
treasurer shall retain such money as a separate fund. 

§ 8669. Discharge of inmate. Payment of earnings.
Whenever any inmate who has any money to his credit under the 
provisions of this article is discharged from the penitentiary, the 
i::tate auditor upon the presentation and surrender to him of such cer-

1491 

§§ 8007-8569 



§§ 8570-8576 

II 1, c. "6, 1�9�. 

� 2, c. >'Ii. I '9$. 

§ !i. c. hll .  l "'t-0. 
am ·d . 

§ r • •  t • .  J • �L l "�'J. 
a m · , 1 . 

CRIMDUL PROCEDURE. Penite11 fiary and 

tificates shall audit said claims and draw his warrant upon the state 
treasurer for the amount due thereon and the state treasurer shall pay 
the same on demand. 

§ 8570. All contracts subject to provisions for extra
earnings. All contracts and leases provided for in this artic-le shall 
be subject to the provisions of the last three seetions. 

ARTICLE 1 1 . - EMPLOYMENT OF INMATES OF PE:SITE�TIARY l' PO:S 

PUBLIC BUILDINGS AND ROADS. 

§ 8571. Employment of inmates of the penitentiary.
The board of trustees of the penitentiary of this state is hereby 
authorized and empowered to employ the convict labor of the state, 
or so much thereof as cannut be preferably otherwise employed, in 
the manufacture of brick , with which they are to make needed repairs. 
additions or improvements·on the public buildings of the state. 

§ 8572. Trustees may purchase tools and machinery.
For the purpose of enabling the carrying out of the provisions vf 
this artide, said trustees are hereby authorized to purchase such touls 
and machinery 9.S they may deem neeessary. 

§ 8573. May be employed in improving roads and
streets. Such trustees are authorized and empowered to employ so 
mueh of said labor as they may deem necessary in macadamizing or 
otherwise improving the roads and streets usc-d as approaches to t lw 
penitentiary, state capitol or other public institutions within tht> 
state, and in making such improvements such board is authorized to 
contract indebtedness not exceeding one thousand dollars in any one 
year, which shall be paid out of any money that may be reeeived from 
any contract now existing or that may hereafter be made for the 
employment of such labor. 

§ 8574. Sale of products. Board therefor . Use of
receipts. Such board of trustees shall dispose of said brick manu. 
factured as in this article provided, as they may be directed by the 
governor, state auditor and secretary of state, who are hereby ereated 
a board with authority to dispose of any brick manufactured by con­
viet labor, according to their best judgment, and for the interests of 
the state, at such prices as said boar<l may provide. The rC'ceiptf; of 
sueh sales shali be turned over to the trustees aforesaid and usc-d in 
payment of the exp:mses incurred in conned ion with the manufacture 
of brick or building, or improving roads and streets as hereinbefore 
provided. 
ARTICLE 12.  - THE St'PERINTENDE:ST AND OFFICERS OP THE REFORM 

SCHOOL AND THEIR DUTIES. 

§ 8575. Officers of the reform school . The officers of tlw
reform school shall he, one superintendent who shall be its general 
superintendent and secrC'tary of the hoard of trustc-es. and one matron 
and suc-h teachers and assistan ts as may be deC'med necessary. 

� 8676 . Appointment of superintendent . Other officers. 
The hoard of trustees shall appoint the superintendent and may 
remow him at any time. The term of office of the superintC'ndent.. 
unlPHS soonc-r removed by the board of t.rustec-s, shall he two years 
anti until his suc{:essor is appointed and qualified. All other officers 
11 1 1d Ptnployees shall be appointed by the' superi11 1P 1 1dC'11 t ,  subject tu 
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the approval of the board of trustees, and shall hol<l office during 
the pleasure of the superintendent. 

§ 8677 . Superintendent, how to qualify. Subordinates.
The superintendent shall before entering upon the duties of his 
appointment, execute a bond, jointly and severally, with two or more 
sureties, to be approved by the board of trustees, in the penal sum of 
ten thousand dollars, to the state of North Dakota, and conditioned 
to the effeet that he will faithfully and impartially perform the duties 
imposed upon him by such appointment and according to law, and 
that he will at all times, faithfully account for all moneys and prop­
erty that shall come to his hands or under his control by virtue of his 
office or un<ler color thereof, and shall also take !md subscribe an 
oath, to be indorsed upon said bond or appended thereto, that he will 
snp1X>rt the constitution of the l.;nited States, the constitution of the 
state of North Dakota, and faithfully and impartially discharge the 
duties of his appointment according to law and to the best of his 
ability, and such bond and oath shall be filed and retained in the office 
of the state treasurer. And each of the other officers, teachers and 
employees shall, before entering upon the duties of his appointment. 
take and subscribe an oath of like import and such oath shall be filed 
with and retained by the superintendent. The board of trustees may 
rt'quire the superintendent to execute and file a new and additional 
bond, with other and satisfactory sureties, in a larger sum than that 
spt>cified above whenever in its judgment it may be deemed necessary. 

§ 8678. Salary of superintendent. Employees. The
superintendent shall receive a salary to be fixed by the board of trus­
tc,c,s. but not to exceed two thousand dollars per annum, and all other 
officers and employees · such amounts as the board of trustees may, 
from time to time determine and establish. 

§ 8679. Duties of superintendent. Records. The super­
inh-mlent shall, under the direction of the board of trustees, have the 
charge, custody and control of such reform school and the persons 
committed thereto or detained thereat together with all the lands, 
buildings, furniture and tools, implements, stock and provisions and 
enry other species 'of property pertaining thereto or within the pre­
cinds thereof, and shall superintend and be responsible for the 
pol ice of such reform school and the government, discipline, instruc­
tion and control of the inmatPs ; he shall keep and preserve accurate 
records of all the meetings of the board of trustees; he may make 
such rules and regulations for the admission of visitors, including a 
gate fee for their admission as may be deemed necessary, subject to 
the approval of the board of trustees, and may designate days for the 
admission of visitors and limit them to not less than two in each 
wt·ek. 8uch superintendent shall be his own clerk and keep a correet 
rPcord of all transactions of his offiCf' and a correct account of all his 
doings; he shall keep a daily journal of the proceedings of the school 
in which he shall note all infractions of the rules and regulations 
then·of by any officer, teacher or employee and shall enter in such 
journal a memorandum of every complaint made by an inmate, of 
cruel and unjust treatment hy any officer or other person, or a want of 
proper clothing or food, and also any infraction of the rules and reg­
ulations of the school by any of the inmates, naming him, and spec­
fying the offense and the punishment, if any, inflicted therefor, and 
said journal and memorandum shall be laid before the board of trus­
tees at every meeting. 
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§ 8680. Duties of subordinates. Teachers. All officers,
teachers and persons employed about the reform school shall perform 
such duties in the oversight and charge thereof, the use and care of 
the property belonging thereto, and the custody, government, instrtH.'­
tion, discipline and employment of the inmates as shall be required 
of them by the superintendent in conformity to law and the rules 
and regulations of the school. 

ARTICLE 13.  - COMMITMENTS TO THE REFORM SCHOOL.  

§ 8681. Who may be sent to reform school. District
court. Procedure. \\rhenever any person under the agl' of eighteen 
years, shall, in any district court of this state, be found guilty of 
a crime or public offense other than murder, such court may, if in its 
judgment, the accused is a proper subject therefor. instead of enter­
ing judgment against such person, direct by an order to be enfrrt>d 
in the minutes of the court, that such person be committed to the 
state reform school for the remainder of such person's minority. 

§ 8682. When convicted before inferior court. Proced­
ure. Whenever any person under the age of eighteen years shall be 
<.'onvicted of any crime or public offense before a justice of the }.lt'Ree 
or court other than a district court of the state, or of being a disor­
derly person, such justice of the peace or other court, must forthwith 
send such person together with all the papers relating to the chargt• 
on file in his office, and a certified transcript of his docket entries in 
the action, under the charge of some peace officer, to the judge of the 
district court of the county. The Judge shall thereupon iss tw au 
order to the parent or guardian of the accused, or to such person as 
may have had him in charge, or with whom he last resided, or to some 
person nearly related to him, if known or if there is no such person 
known, then to some person to be designated in the order to act as 
guardian for the accused for the time being, requiring such parent or 
other person to appear at a time and place stated in such order !l ml 
show cause why the accused should not be committed to the reform 
school. Such order shall be served forthwith by the sheriff or ot !tn 
officer by delivering to and leaving with the person therein designalt'd 
to be served, personally, a true copy of the same, or by leaving such 
eopy with some person of full age at the residence or place of busi­
ness of such person, and the original order immediately returned to 
the judge issuing it with the officer's doings indorsed thereon showing 
the time and manner of servic,e . At the time an<l plaee mentioned in 
stwh order, or at snch other time and place as the judge may dired, if 
the person designated in the order appears, in his presence. or if such 
person does not appear. in the presenct� of some other suitable person to 
be then appointed hy the judge to act on behalf of the accused. t lw
.iudge must proceed to hear such evidence reg-arding the qtwstiou as 
may he produced or decml'd 11ccP!-sary, including any voluntary stah•­
nwnt of the a<.'('llSPd, and if from such evidence and hearing such 
judgt> become!- AAtisfh•d that th(:, a<.'cused oug-ht to be committed to t he 
rt•form school he may so ordl'r and issue his warrant aecordi11gly . 

§ 8683. Incorrigible child. Complaint. Procedure. \nien­
ewr II parent or guardian of any person undrr the age uf t' ighh•t•n 
yt-ars, makl•s a writt<'n <.'omplaint, V<'rifh•d by his affidavit ,  to tlw j ml.�t' 
uf thl' district court of the county. particularly setting forth the faets 
nm! showing that his child or ward under eighteen yt-ars of age is 
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habitually vagrant, dis::irderly or inl'orrigible, such judge must issue 
an order to any peace officer of the county commanding such officer 
forthwith to bring such child or ward before him at such time and 
place as may be specified in such order, and such officer shall forth­
with execute and return such order accordingly. Upon the return of 
such order the judge shall examine into the charge and hear such 
testimony in regard thereto as he may deem necessary, including the
voluntary statement of the accused, and if in his judgment the accused
is a proper subject to be committed to the reform school, he shall so

· order and make an entry thereof upon such complaint and thereupon
with the consent of such parent or guardian indorsed thereon, issue
his warrant accordingly ; provided, that such judge may in his dis­
cretion, require such parent or guardian to give security by an under­
taking with or without sureties in the penal sum of one thousand
dollars, to the state of North Dakota, for the payment of the expenses
incurred upon the complaint and the commitment and maintenance
of such child or ward at such reform school, but not exceeding two
dollars per week.

§ 8684. Contents of order of commitment. Every order of
commitment to the reform school made under any of the provisions
of this article ahall specify the date as near as may be at which the
accused will attain majority, to be ascertained by the court or judge,
and the date so ascertained and specified shall be conclusive for all
purposes connected with such reform school. The judge shall caus0
to be transmitted to the superintendent with each person committed
to the reform school, a statement of the nature of the complaint or
eharges together with such other particulal'B concerning the accused
as he may be able to ascertain and deem necessary.

§ 8686 . Execution of order. Return. Fees. A copy of
the order entered in the minutes of the court as provided in section
8i'JtH , and certified by the clerk of the court under the seal of the
court, or, the warrant provided for in section 8582 or 8583 of this
article, shall ht' sufficient to authorize the officer executing it to com­
mit the person therein named to the superintendent of the reform
school within the same, and a copy of either attested by such officer
and left with and retained by such superintendent shall be sufficient
to authorize such superintendent to retain, control and employ such
person within such reform school, its grounds and precincts until the
expiration of the time specified therein. It shall he the duty of the
officer executing any such order or warrant to deliver the person
named therein to such superintendent at such school together with a
copy of the order or warrant under which he is acting and to take
such superintendent's receipt for such person, indorsed on the original
order or warrant and to return such order or warrant with his doings
indorsed thereon to the clerk of the court of the county in which the
order was made or warrant issued, and such clerk shall file and retain
the same in his office with the other papers in the case . The fees of
any officer performing any service under the provisions of this article
shall in all respects be the same as for like services in criminal
actions.

§ 8686. Papers, where filed. Return to magistrate. In
the cases provided for in seetion 8582 of this article if the accused is
committed to the reform school, and in all cases provided for in sec­
t ion 8583 of this article, all the papers shall be filed with the clerk of
the court of the proper county, but in the cases 'provided for in sec-
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l ion �5�2 of this art iele, if the accused is not committed to the reform
1'-<'hool , or if tlw accnst>d appeals from the judgment of conviction,
FH<"h n<·cusecl , with all the papers in the case must be remanded to the
<'nstody of the officer to be re�urned to the magistrate before whom
tht> <'omiction was had to be dealt with according to law.

§ 8687. Discharge for good conduct. Refractory inmates.
The board of trustees of the reform school may at any time after one 
yl'ar's detention of any person therein, upon satisfactory evidence of 
rPformation and as a reward for good conduct and diligence in study, 
di sd1arge any inmate -therefrom, but if such inmate has no parent, 
guardian or other person to whom to return, such board shall first 
arrange for and procure some suitable person to receive, employ and 
( ·are for the person so discharged without charge to the state. If any
person convicted of a felony and committed to such school shall be
or hecome incorrigible and manifestly and persistently dangerous to
the good order, government and welfare of such school or the inmates
thereof, the board of trustees must order such person returned and
delivered to the parent or guardian or to the jailer of the county from
which committe<l, as the case may be, and the proceedings against
stwh person shall thereafter be resumed and continued as though no
order or warrant of commitment to the reform school had been made .

§ 8688 . Aiding inmates to escape. Penalty. Every per­
son who unlawfully aids or assists any person committed to the state 
reform school in escaping or attempting to escape therefrom or from 
any officer thereof or knowingly conceals such person after so escap­
ing, is guilty of a misdemeanor. 

� 8689. Pay of trustees suspended. No commitments 
until proclamation. Until such time as the legislative assembly 
shall, by law, make provision for the purchase or other acquisi tion 
of 1mfficient ground for the state reform school and the erection of 
huildings thereon for the use of such school, neither the board of 
t rustees provided therefor in this chapter, or any trustee, nor any 
other person on account of said school shall receive or be paid for any 
!'ervic�s rendered or material or other thing furnished in re1-,rard 
t lwreto : nor shall any person be by order or warrant, or otherwist>, 
<'ommitted thereto by any court or Judge of this state, until the gm·-
1 •rnor by public proclamation declares such school open therefor, but, 
until the governor makes such proclamation such juvenile offenders 
Rgainst the laws of this state as may be convicted of any crime or 
public offense in a district court of this state, may be committed to 
nnd confiiwd in the reform school at Plankinton, South Dakota, or a 
rPform st:hool in any other statti with which this state may contract, 
in t he manner provided in the law governing said school. 

ARTICLE 14. - INSANE INMATES. 

� 8690. Insane inmate of penitentiary or reform school. 
\\' hen<>ver it shnll appt>ar to the satisfaction of the governor by the 
rPpr<>Ht'Htations of the warden of the penitentiary or the superintend-
1 ' 1 1 1  of the reform school and the hoard of trustePs of the institu tion 
under iti-; chargt>, that any person confined therein has iJecome insa1w 
during i-u l'h confiiwment, and is st ill insane, it shall be the duty of 
t lw gon•rnor to make inquiry in re1-,rard thereto, and if he shall deter­
mi 1 1 1• t hat RnPh pnson has Jx.conw and is insane, he shnll order and 
din·et thnt  such lJl:'l"Son be taken from such instit ution and confined 
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and treated in the state hospital for the insane, and that upon his 
n·<'o\'ery from such insanity, if before the expiration of the term for 
whid1 he is committed, he be returned to such institution ; and it 
shall be the duty of the warden or superintendent, as the case may 
be, to <lt>li\'er such insane person to the superintendent of such hos­
pital within the same, and said superintendent to receive such person 
into such hospital upon the presentation of the order of the governor 
therefor and in obedience thereto, and the expense of so transferring 
any person to the. state hospital for the insane and his return shall be 
audited by the state auditor and paid, upon his warrant, out of the. 
state treasury .  

� 8691. Transfer to hospital for the insane. Return. It 
shall be the duty of the warden or superintendent to deliver to the 
superintendent of the state hospital for the insane, with the pert:on 
so ordered trnnsfe.rre<l as herein provided, a correct copy of the order 
of the governor directing such transfer and of the superintendent of 
such hospital to deliver to the warden or superintendent a certificatl• 
acknowledging the receipt of such person and said copy. The orig­
inal order of the governor and said certificate shall be retained by the 
warden or superintendent and filed in his office at the institution in 
his charge. It shall be the duty of the superintendent of such hos­
pital to notify the warden or superintendent of the recovery of any 
person transferred as herein provided, and of the warden or superi11 -
tnulent thereupon, if the term of sentence of such person has not 
expired, to return him to the proper custody. If the term of com­
mitment of any person so transferred has expired at the time of  h is  
recovery, the warden or superintendent may direct that he be released 
from further custody, by the superintendent of said hospital ; provided, 
that it shall be the duty of the warden or superintendent to provide 
any person so released with the same allowance of clothing, money 
and transportation to which other persons discharged from the peni­
tentiary or reform school, are entitled. 

ARTICLE 15. - DECEASE OF INMATES. 

§ 8692. Death of inmate of penitentiary or reform 
school. Inquest. In case. of the death of any person confined in 
the penitentiary, or state reform school, it shall be the duty of the 
warden or superintendent immediately to notify the coroner of Bur­
leigh or )Iorton county, as the case may be, or when there is no coro­
ner or in case of his absence or inability to act, some justice of the 
peace of the county, and it shall be the duty of such coroner or 
justfre of peace so notified, as the case may be, immediately to take 
possession of the body of said deceased and remove the same from 
the penitentiary or reform school and said body retain for at least 
twenty-four hours, and to hold an inquest thereon and inquire care­
fully into the cause of said deceased's death, in the manner provided 
by law in cases of persons supposed to have died by unlawful means ; 
but no otlicer or employee of the penitentiary or reform scho::il shall 
be plac{'d or permitted to serve on the jury at sai<l inquest. 

� 8693. Inquest open to all persons. The inquest herein 
provided for shall be open to all persons who may wish to attend the 
same. under such rules and regulations as the officer holding the same 
may establish for the orderly eonduct of the business. All persons 
may ht> excluded from the presence of the body of the deceased 
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whenever there is danger of contracting or spreading a contagious 
disease and all spectators may be excluded from the room where said 
inquest is being held while any officer, employee or inmate of the 
institution is being examined. 

§ 8694. Who may be required to testify. Procedure.
The officer holding such inquest may require any inmate of the 
penitentiary or reform school to testify at said inquest, and it shall 
be the duty of the warden or superintendent to produce before such 
inquest any inmate of the penitentiary or reform school so required 
to testify, upon the written request of the officer holding said inquest. 
Any such inmate shall be accompanied by such officer or officers ns 
the warden or superintendent may designate, and as may be necessary 
to prevent his escape, and when no long_er required before said 
inquest, must be immediately returned. The testimony of each 
witness taken at said inquest shall be reduced to writing under the 
order of the officer holding such inquest, and subscribed by the 
witness. The proceedings of the jury shall be as provided in other 
cases of inquest held by the coroner. 

§ 8696. Return of inquest. Burial of body. The officer
holding such inquest shall, within ten days after its conclusion.  
return the inquisition of the jury, the written testimony of the 
witnesses, and a list of the witnesses who testified to material matter 
at such inquest, to the clerk of the district court of said Burleigh or 
Morton county, as the case may be, and it shall be the dutv of said 
clerk to file and retain the same in his office as a public record. It 
shall be the duty of the offieer holding such inques.t to eause the body 
of the deceased to be decently buried, or delivered to the relatives or 
friends of such deceased if by them demanded within twenty.four 
hours after the receipt of such body by him, or at any time before its 
burial. 

§ 8696. Expenses. Duty of state auditor. Payment.
The officer holding such inquest shall make an itemized statement 
and report in detail of the expenses of such inquest specifying to 
whom, and for what fees, services or supplies payable and the same 
verify by his oath, but in no case shall the expense of the burial of 
said hotly, exclusive of the fees allowed by law to officers, j urors , 
physicians and witnesses, exce.ed the sum of forty dollars : and the 
state auditor shall audit all claims for any such inquest when presented 
as herein provided, and draw his separate warrants upon the state 
treasurer for the amount allowed to each person named in such statt>­
ment and report, and said warrants shall be paid out of the statl' 
treasury.  The ft•es of the officer holding said inquest and of the 
jurors, physicians and witiwsses. shall be the same as in other cas,•s 
of inqun;ts. providnl that 110 officer of the pc>nitentiary or of the 
rt>form sc-hool nor inmate thert•of, shall he entitled to fees or other 
allowanc-e on a<' < "ount of any serviet'S rendered at Mid inquest. 

� 8697 .  Effects of deceased. Sale. Money received . It 
E-hall be thP duty of the wardc>n or supt•rintendent within fl,n days 
after t lw <lP<·ease of any pPrson confined in tlw 1wnitentinry or reform 
sc-hool, to report in writing to the sta ll'  tn•asurer the monp�• nrnl 
t>tfP<'fs in his hnP1 ls belonging to the decPased, and with said report 
to transmit to thP statl• treasurt'r any such money .  The state treasur, ·r 
shall rN·Ph-e such rc>port and money nnd execute an1l give to t ht> 
wardl'n or superinh-ndent a rePeipt tlwrefor . The state treasur,•r 
may require t lw warden or snpPrinten<lent to sell the effect s of t he 
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deceased in his hands and direct the manner of said sale or, in his 
discretion, that the warden or superintendent deliver said effects to 
the legal representatives of the deceased, and it shall be the duty of 
such officer to carry out the requirements and directions of the state 
treasurer in that rt-gard. If said effects are sold, all moneys received 
therefor shall be delivered to the state treasur<•r as herein provided 
for the money of the deceased. The state treasurer shall place all 
money receivl,d on account of any such deceased person, to the 
credit of the state . If said money is claimed within six years by the 
legal representatives of the deceaSl•d, the state treasurer must pay it 
to-them after deducting the expenses of the inquest upon and tht> 
burial of the body of the deceased. 

C H A P T E R  1 8 . 

COUNTY ,JAILS. 

§ 8598. Judges of district courts shall prescribe rules
for jails. The judl,{es of the district courts of the several judicial 
districts of this state . shall from time to time, as they may deem 
neceBSary, prescribe in writing, rules for the regulation and govern­
ment of the jails in the several counties within their respective dis­
tricts, upon the following subjects : 

1 .  The cleanliness of the inmates. 
2 . The classification of the inmates in regard to sex, age, and

crime, and also persons insane, idiots and lunatics. 
3 . Beds and clothing.
4. Warming, lighting and ventilation of the jail .
5. The employment of medical and surgical aid when necessary .
6. Employment, temperance and instruction of the inmates.
7. The supplying of each inmate with a bible.
8. The intercourse between inmates and their counsel and other

persons. 
H. 'rhe punishment of inmates for violation of the rules of the

jail. 
10. Such other regulations as said judge'3 may deem necessary to

promote the welfare of said inmates ; provided, that such rules shall 
not be contrary to the laws of the state . 

§ 8599. Rules printed. How disposed ot: The said judges
shall, as soon as practicable, cause a copy of said rules to be delivered 
to the county commissioners in the several counties in their respec­
tive judicial districts : and it shall be the duty of said commissioners. 
forthwith to cause the same to be printed, and to furnish the sheriff 
of their county with a copy of said rules, for each and every room or 
cell of said jail, and also to forward a copy of said rules to the secre­
tary of state, who may file away and preserve the same. 

� 8600. Sheriff to post rules. The sheriff shall, on the receipt 
of snid rules, cause a eopy thereof to be posted up and continued in 
HOme conspicuous place and in each and every room or cell of said 
jail .  
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§ 860 1 .  Judges may amend rules. The j udges aforesaid
may, from time to time, as they may deem necessary, revise, alter or 
amend said rules, and such revised rules shall be printed and dis­
posed of by said commissioners and sheriff in the same manner as is 
directed by sections 8599 and 8600 of this chapter. 

§ 8602 . Sheriff' to have charge of the jail. The sheriff, or,
in case of his death, removal or disability, the person by law ap­
pointed to supply his place, shall have charge of the county jail of 
his proper county, and of all persons by law confined therein, and 
such sheriff or other officer is hereby required to conform in all 
respects, to the rules and directions of said district judge above speci­
fied, or which may, from time to time, by said judge be made and
cornmunfoated to him bv said commissioners.

§ 8603. Sheriff' shall keep jail register. Contents. The
sheriff or other officers performing the duties of sheriff of each county
of this state, shall procure, at the expense of the proper county. a
suitable book, to be called the jail register, in which the said sheriff,
by himself or his jailer, shall enter :

1 .  The name, age, sex, apode and nativity of each person commit­
ted to the jail, with the date and cause of his commitment.

2 .  By what authority committed, and if committed for a criminal
offense, a description of his person .

B. The date and manner of his discharge and by what authority,
and if any inmate escapes, particularly, the time and manner of such
escape.

4. . What sickness or disease has occurred, if any, in the jail during
the year, and, if known, what were the causes thereof.

5 .  Whether any, or what labor has been performed by the inmah>s
and the value thereof.

6. The practice observed during the year of whitewashing and
cleansing the occupied cells or apartments, and the time or seasons of
so doing.

7. The habits of the inmates as to personal cleanliness, diet and
 order. 

!1 61�. C. n. t • .  
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8. The means furnished or permitted to inmates for literary, moral
and religious instruction, and for labor. 

H. All other matters required by the rules, or in the discretion of
t he sheriff deemed proper ; the said sheriff or other officers perform­
ing the duties of  sheriff, shall carefully keep and preserve such jail 
register, in the office of the jailer of his proper eounty, and at the 
t0xpiration of his term of office shall deliver the same to h is succes5or 
in office . 

§ 8604. Sheriff' shall make jail report. The sheriff or other
officer performing the duties of sheriff, shall on or before the first 
:.\londay of November in each year, make out in writing from the jail 
register, a jail report in triplicate, one copy of which report he shall 
forthwith file in the office of the clerk of the district court of his 
1·otmty, one copy with the munty auditor of his t'ounty, for the use 
of the commissioners thereof, an<l one copy of such report he shall 
t ransmit to the governor of the state, and it shall be the duty of the 
�owrnor to <'ommunicate the reports of the several sheriff's of this 
state to the legislative assembly. e,u or before the tenth day of each 
of i ts st-ssions. 

� 8606. Charge to grand jury regarding jails. It shall 
ht> the <luty of the district eourt to gin• this ehapter in charge of the 
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grand jury at eal'h term of said court at which a grand jury is impan­
eled and bring before them all rules, plans or regulations established 
by the district judge relating to the jail of the county and prison 
discipline which shall then be in force. 

§ 8606 . Duty of grand jury to visit jail and report . The
grand jury of each county in this state shall, once at each term of the 
distriet court, while in attendance, visit the jail, examine its state and 
condition, examine and inquire into the discipline an.d treatment of 
prisoners, their habits, cliet and accommodations, and it shall be their 
duty to report to said court, in writing, whether the rules of the said 
district judge have been faithfully kept and observed, or whether any 
of the provisions of this ad have been violated. It shall also be the 
duty of the county commissioners of each county in this state to visit 
the jail of their eounty om·t> during each of their regular meetings of 
each year. 

� 8607. Duty of county board regarding jails. It shall 
be the duty of the county commissioners, at the expense of their 
respective counties, to provide suitable means for warming the jail 
and its cells or apartments, beds and bedding, night buckets and sud1 
other permanent fixtures and repairs as may be prescribed by the 
district judge; said commissiont>rs shall also have power to appoint a 
physician to the jail, when they may deem it necessary, and pay him 
such annual or other salary as they may think reasonable and proper, 
which salary shall be drawn out of the county treasury ; and said 
medical officer. or any physician or surgeon who may he employed in 
the jai l ,  shall make a report in writing whenever required by said 
commissioners, district judge or grand jury. 

§ 8608. Sheriff to provide board and necessaries. It
i,;hall be the duty of the sheriff of each county to provide· fuel, bed. 
clothing, washing. nursing when required, and board generally, and 
all necessaries for the comfort and welfare of said prisoners, as the 
said judge by his said rules shall designate for all persons confined by 
law, and he shall be allowed such reasonable compensation for services 
required by the provisions of this chapter, as may be prescribed by 
the county commissioners of their respective counties ; provided, that 
the' county commissioners at the expense of their county may arrange 
for the detention of any prisoner of their county in the jail of some 
other county, whenever in their judgment such detention would be 
less expensive than his detention in their county. 

§ 8609 . Duty of sheriff to visit jail monthly. The sheriff
shall visit the jail in person, and examine into the condition of each 
prisoner at least once each month, and once <luring each term of the 
district court; and it is hereby made his duty to cause all the cells and 
rooms used for the confinement of prisoners to be thoroughly white­
washed at least three times in eaeh year. 

§ 8610. Jailer must be deputy sheriff. The jailer or keeper
of the jail shall, unless the sheriff eleds to act as jailer in person, be 
a dPputy appointed by the sheriff, and such .iailer shall take the nee­
PHsary oaths h<>fore f'ntering upon the duties of his office ; provided, 
the sheriff shall in all case's � linble for the negligence and miscon­
duct of the jailer as of other deputies. 

§ 8611. Sheriff. Jailer. Neglect of duty. If the sheriff
or jailer having in charge any county jail, shall neglect or refuse to 
conform to the rules and regulations established by the judge, or to 
any other duty required of him by this chapter, he shall on conviction 
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thereof in a criminal action prosecuted under the pro\·isions of this 
ccxle as other criminal actions, for each case of such failure or nt:'glect 
of duty as aforesaid, he punished by a fine of not less than ten nor 
more than one hundred dollars. 

C H A P T E R  1 9 . 

PRISONS AND IMPRISONl\IENT FOR OFFENSES. 

§ 8612. Common jails established as prisons. The com.
mon jails now erected or which shall hereafter he erected in the sev­
eral counties in this state shall be used as prisons : 

1. For the detention of persons charged with offenses, and duly
committed for trial. 

2. For the detention of persons who may be duly committed, to
secure their attendance as witnesses on the trial of any criminal 
cause. 

3. For the confinement of persons pursuant to a sentence, upon a
conviction for an offense, and of all other persons duly committed for 
any cause authorized by law. 

4. For the confinement of persons who may be sentenced to
imprisonment in the penitentiary, until a suitable prison shall ht, 
provided. 

§ 8613. ·  Commitment when no jail in county. Whenewr
there is no jail erected in any county, e,·ery judicial or executiw 
officer of such county who shall have power to order, sentence or 
deliver any person to the county jail, may order, sc-ntence or delfrn 
such person to the jail of any adjoining county :  and the jailer of any 
such adjoining county shall rect'ive and kec-p such prisoner in the 
same manner as if he had been ordered, sentenced or dt:'livcred to him 
by any officer or court of his own county. The county from whid1 
such prisoner was taken shall pay all the expenses of keeping and 
maintaining him in said jail. 

� 8614. · County commissioners are jail inspectors. Tlw 
co�nty commissioners of the rt->spective countil's of this state shall b,• 
inspeetors of the jails in their several counties and shall visit tht:'m 
at least once in t:'aeh year, and shall examine fully into the condition 
of such jail, as to lwalth , cleauliuess and diS<'ipline : and the keept'r 
thereof shall lay before them the jail rl'gister required to be kept by 
the provisions of seetion 8W3 of this code ; and if it shall app<>ar to 
such inspectors that any of the provisions of law have bet•n violated 
or neglech·d, tht•y shall forthwith give noti<"e to the state's attorney 
of the county and to the judge of the district court . 

� 8616. No liquor shall be allowed prisoners. No sheriff. 
jfliler or keeper of any jail, shall, undt•r any pretense, give, sell or 
1h•liver to any person confined tl1t:'rein for any cause whaten•r, any 
spirituous liquor, or any m ixed liquor, part of which is spirituous, or 
any wi1w, cider or strong bec-r, unh:>ss a physician certifies in writing 
that the health of such person rcquirl's it ,  in whieh case he may be 
allowt•d the quant ity prt>scrilwd and no more . And no sheriff, jailer 
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or keeper as aforesaid, shall put up or keep in the same room. cell or 
apartment, male and female inmates together. 

§ 86 16 .  Penalty. Sheriff violating last section. If any
sheriff, jailer or keeper of any prison, shall sell or deliver to any 
prisoner in his custody, or shall willingly or negligently suffer any 
such prisoner to have any liquor, prohibited in section 8615 of this 
chapter, or shall place or keep together prisoners of different sexes 
contrary to the provisions of said section 8615 he shall in each case 
forfeit and pay for the first offense the sum of twenty-five dollars, 
and such officer shall, on a second conviction, be further sentenced to 
be incapable of holding the office of sheriff, deputy sheriff, jailer or 
keeper of any prison, for the term of five years. 

§ 86 1 7. Penalty. Other person violating said section.
If any person, other than is mentioned in the preceding section, shall 
sell or deliver to any person committed for any cause whatever, any 
liquor prohibited in this chapter, or shall have in his possession, in 
the precincts of any prison, any such liquor, with intent to carry or 
deliver the same to any prisoner confined therein, he  shall be pun­
ished by fine not exceeding fifteen dollars. 

§ 86 1 8. Jailer's duty to keep jail clean. The keeper of such
prison shall see that the same is eonstantly kept in a cleanly and 
healthful condition, and shall see that strict attention is constantly 
paid in the personal cleanliness of all the prisoners in his custody, as 
far as may be, and shall cause the shirt of each prisoner to be washed 
at least once in each week ; each prisoner shall be furnished daily 
with as much clean water as he shall have occasion for. eitlwr for 
drink or for the purpose of personal cleanliness, and with a clean towel 
once a week, and shall be served three times each day with whole­
some food, which shall be well cooked and in sufficient quantity. 

§ 86 1 9. Bible shall be furnished each inmate. The keeper
of each prison shall provide, at the expense of the eounty, for each 
prisoner under his charge who may be able and desirous to read, a 
copy of the bible or new testament, to be used by such prisoner at 
proper seasons during his confinemt•nt, and any minister of the gospel, 
disposed to aid in reforming the prisoners and iiistructing them in 
their moral and rel igious duties, shall have access to them at season­
able and proper times. 

§ 8620. Sheriff shall furnish court with copy of jail reg­
ister. At the opening of each term of the district court within his 
county, the sheriff shall return a copy of the entries in his jail regis­
ter made since the last preceding term under his hand to the judge 
holding said court, and if any sheriff shall neglect or refuse so to do, 
hP shall be punished by fine not exceeding three hundred dollars. 

§ 8621 . How jails shall be constructed. In the jails
erected or which shall be hereafter erected in this state, there shall be 
provided sufficient and convenient apartments for confining prisoners 
not criminal, separate from felons and other criminals, and also for 
confining persons of different sexes, separate and apart from each
other. ' 

§ 8622. Imprisonment at hard labor. Whenever any per­
. son shall be confined in any jail pursuant to the· sentence of any 
court, if such sentence or any part thereof shall be that he be con­
fined at hard labor, the sheriff of the county in which such person 
shall be confined shall furnish such convict with suitable tools and 
materials to work with, if, in the opinion of the said shedff, the said 
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convid can be profitably employed either in the jail or yarll 1herrof, 
and the expense of said tools and materials shall he defrayed hy the 
county in which said convict shall be confined, and said county shall 
be entitled to his earnings. And the said sheriff, if in his opinion 
the said convict can be more profitably employed outside of said jail 
or yard. either for the county or for any municipality in said couuty. 
it shall be his duty so to employ said convict either in work on puhlie 
streets or highways or otherwise, and in so doing he shall take all 
necessary precautions to prevent said couvict's escape, hy ball and 
chain or otherwise, and fifty per cent of the profits of such employ · 
ment, after paying all expenses incident thereto, may be retained hy 
said sheriff as his fees therefor, the balance to be paid into the treas­
ury of the proper county to the credit of the general fund : and whl' l l  
a convict is  imprisoned in the eount.y jail for nonpayment of  a fine 
he may be employed by said sheriff as provided in this chapter :  and 
in case any convict employed outside of the jail yard shall escape, I i �· 
shall he deemed to have escaped from the jail proper. 

§ 8623. Court may sentence to hard labor. Any court ,
justice of the peace, police court or police magistrate, in cases when 
such courts have jurisdiction under the laws of this state, or as pro­
vided by the ordinances or charter of any incorporated town or city 
in the state, shall have full power and authority to sentence such 
eonvict to hard labor as provided in this chapter. 

§ 8624. When marshal shall superintend labor. When
the imprisonment is pursuant to the judgment of any court, police 
court, police magistrate of an incorporated city or town for the nola­
tion of any or<lina1we, by-law or other regulation, the marshal or other 
officer acting as such shall superintend the performance of the labor 
herein contemplated, and shall furnish the tools and materials, if 
necessary, at the expense of the city or town requiring the labor, and 
such city or town shall be entitled to the earnings of its convicts. 

§ 8626. For what officer may punish convict. The officer
having charge of any convict for the purpose speeitied in this chapter 
may use such means as, and no more than are necessary to prevent 
eseape, and if any <.Onvict attempts to escape either while going from 
or returning to the jail, or while at labor or at any time, or if he 
refuses to labor, the officer having him in charge, after <lue inquiry . 
may, to secure such person or to cause him to labor, use the means 
authorized by section 862� : provided, such punishment for refusal to 
work shall all be inflicted within the jail or jail inclosure, and shall 
not be considered as any part of the time for which the prisoner is 
S(>nteneed. 

§ 8626. Credit for each day's labor. For every day's labor
performed by any convict under the provisions of this chapter, there 
shall be credited on any judgment for fine and costs against him the 
sum of two dollars. 

§ 8627. Cruel treatment by officer. Penalty. If any
offi<'er or other person treats any prisoner in a cruel or inhuman 
manner, he shall be punished by a 'fine not PXceeding one thousand 
dollars, or by imprisunm!:'nt in the county jail not excc!:"ding tweln• 
months, or by both such tine and imprisonment .  

§ 8628. Annoyance prohibited. Penalty. The officer hav­
i 1 1).! sud1 prisouer in d1argP shall proti•ct him from insult and annoy­
lUl<'t' and communieation with others whil!:' at labor and in going tu 
aml rdnrniug from 1he sanw. and he may US!:' sneh means as art:-
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ne<'essary and proper therefor ; and any person persisting in insulting 
and annoying or communicating with any pris,mer after being first 
<'ommanded by such officer to desist, shall be punished by a fine not 
exceeding ten dollars, or by imprisonment not exceeding thrt>e days. 

§ 8629. Punishment for disorderly conduct. If any person
confined in any jail upon a conviction or charge of any offense is 
refractory or disorderly, or if he willfully destroys or injures any 
article of bedding or other furniture, door or window or any other 
JJart of such prison, the sheriff of the county after due inquiry, may 
<'hain and secure such person, or cause him to b� kPpt in solitary con­
finement not more than three days for any one offense ; and during 
such solitary confinement he may be fed with bread and water only , 
unless other food is necessary for the preservation of h is ht>alth . 

§ 8630. Escaping from penitentiary. Punishment. Any
person committed to the penitentiary who shall escape from or break 
said penitentiary with intent to eseape therefrom, or who shall attempt 
by force or violence or in any other manner to escape from said prison, 
whether such escape is effected or not, shall , upon conviction thereof, 
be punished by imprisonment in said prison for a term not exceeding 
double the term for which he or she was so sentenced, to commence 
from and after the expiration of his or her former sentence. 

§ 863 1 .  Escaping from jail. Punishment. If any person
who is imprisoned pursuant to a sentence of imprisonment in the 
county jail, or any person who shall be committed for the purpose of 
detaining him for trial for any offense not capital, shall break prison 
and escape, he shall be imprisoned in the. county jail for the term of 
six months. 

§ 8632. Same. Committed for capital offense. If any
person who is committed to prison for the purpose of detaining him 
for trial for a capital offense, shall break prison and escape, he shall 
be imprisoned in the penitentiary for the term of two years. 

§ 8633. Prisoners in case of ftre. If any prison or any
building thereto, shall be on fire and the prisoners shall be exposed 
to danger by such fire, the keeper may remove such prisoners to a 
place of safety, and there confine them so long as may be necessary 
to avoid such danger, and such removal and confinement shall not be 
deemed an escape of such prisoners. 

§ 8634. Indigent person held for fine and costs. When
any poor convict shall have been confined in any prison for the space 
of six months, for the nonpayment of fine and costs only or either of 
them, the sheriff of the county in which such person shall be impris­
oned shall make a report thereof to any two justices of the peace for 
such county ; if required by such justices, the said keeper shall bring 
such convict before them, either at the prison or at such other con­
venient place thereto as they shall direct ;  the said justices shall pro­
<'eed to inquire into the truth of said report, and if they shall be satis­
fied that such report is true and the convict has not had sinee his 
<'onvidion any estate , real or personal, with which he eould have paid 
the sum for the nonpayment of which he was committed, they shall 
make a certificate thereof to the sheriff of the county, and direct him 
to discharge such convict from prison, and the sheriff shall forthwith 
discharge him. 

� 8636. Sheriff to receive and hold United States pris­
oners. All sheriffs, jailers, prison keepers, and their and each and 
every of al l their dPpnt ies, within this state, to whom any person or 

(95) 1505 

� 8629-863(; 

§ �. c. :k\. )Sill, 

§ I, , •• �!•. 181>1. 
am'd .

§ uH,  C .  Cr. I'.
am', I .

!I ,; 1 :,. ( ' .  l ' r .  I ' .  
am · , 1 .  

§ 1;�1;, ( ' . Cr. I'.

§ tlH, C. er. I ' .

§ •H�.  C.  ! ' r .  I ' .



!I tw9, c. t'r. I '. 

II 6a0, C. Cr. I'.am·, 1 . 

II tl.'",J ,  ('. Cr. I'. 

� c;:,�. C l' r . I ' .am ·,t . 

� ,;:, : 1 , C. t ' r. I ' . 

� 1.:, 1 .  1 · . Cr. I ' . 

ll i ;: :,. t ' . c · r . I ' .  

CRD1IXAL PRt>CEDURE. Pri80flH, 

persons shall be sent or committed, by Yirtue of legal process issued 
hy or under the authority of the l7nited States, shall be and they are 
hereby enjoined and required to receive such persons into custody, 
and to keep them safely until they are discharged by due course of 
the laws of the United States; and all such sheriffs, jailers, prison 
keepers and their deputies, offending in the premises, shall be liable 
to the same pains and penalties, and the parties aggrieved shall be 
c.>ntitled to the same remedies against them or any of them, as if such 
prisoners had been committed to their custody by virtue of legal pro­
eess issued under the authority of this state. 

§ 8636. United States liable for expenses'. The l7nited
States shall be liable to pay for the support and keeping of said pris­
oners the same charges and allowances as are allowed for the support 
and keeping of prisoners committed under authority of this state. 

§ 8637. Jailers must report to United States courts. :&>­
fore every stated term of the United States court to be held within 
this state, the said sheriffs, jailers and prison keepers shall make out, 
under oath, a calendar of prisoners in their custody under the author­
ity of the United States, with the date of their commitment, by whom 
committed and for what offense, and transmit the same to the judge 
of the district court of the l: nited Htates for this district; and at the 
end of every six months they shall transmit to the Pnited States 
marshal of this state. for allowance and payment, their account, if any, 
against the United t·Hates, for the support and keeping of such pris-
oners. 

§ 8638. Prison established in every county. There shall
be established and kept in every county, by authority of the board of 
county commissioners and at the expense of the county, a prison for 
the safe keeping of prisoners lawfully committed. 

§ 8639 . Grand jury shall examine county jails. At each
term of the district court at which a grand jury is impaneled, sai<l 
jury shall make a personal inspection of the condition of the county 
jail, as to the sufficiency of the same for the safe keeping of persons 
eonfincd therein, their convenient accommodation and health, and 
shall inquire into the manner in which the same has been kept sincl" 
the last previous inspeetion : and the eourt shall give this duty iu 
special charge to SUl'h grand jury, and it shall be imperative upon tlw 
board of C'ounty commissioners to issue thl" necessary onlers, or cauS(' 
to be made the necess,uy repairs, in aC'cordancc with the complaint or 
recommendation of the grand jury . 

§ 8640. Sheriff or his deputy shall keep the jail Thl"
sheriff of the count): by himst•lf or deputy, shall keep the jail, and 
shall be responsible for the manner in whi<'h the same is kept. Ht> 
shall keep s<>paratCI rooms for the Sl'Xl'S, eXl't•pt wlwn they are law­
fully married; he shall providt> proper meat, drink and fuel for pris­
oners. 

� 8641. County board to allow charges for keeping pris­
oners. \\'lwne,·er a µrisoncr is C'ommith·d for (•rime or in any suit 
in behalf of the state, th l' <'ouuty hoanl shall allow the sheriff his 
reusunable charge for supplying :-ml 'h priso1wr. 

§ 8642. Commitment. Authority of sheriff. When a pris­
orwr is confiu(•d by virtue of any process dirt>ctcd to the sheriff' and 
whil'h shall n•quire to be rl'tllrnl'<l to the euurt whence it issued, suC'h 
sh, •r i tf shall kl"l' J> R <'oHy of thP si1me. to�l"tlwr wi th his rPtums made 
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thereon, which copy, duly certified by such sheriff, shall be primlt 
facie evidence of his right to retain such prisoner in custody. 

§ 8643. Commitments to be indorsed and filed. All instru- t 656, c. er. r.
ments of every kind or attested copies thereof by which a prisoner is 
committed or liberated, shall be regularly indorsed and filed, and 
-safel:y kept in a suitable box by such sheriff or by his deputy acting 
as a Jailer. 

§ 8644. Same to be delivered to successor. Such box t �1. c.cr. r.
with its contents shall be delivered to the successor of the officer hav-
in� charge of the prison. 

9 8646. Prisoner sent to jail of another county. When § s.'18. c. er. r. 
there is no sufficient prison in any county wherein any criminal 
offense shall have been committed, any judge of the district court of 
such county upon application of the sheriff, may order any person 
charged with a criminal offense and ordered to be committed to 
prison, to be sent to the jail oft.he county nearest having a sufficient 
jail, and the sheriff of such nearest county shall, on exhibit of such 
judge's order, receive and keep in custody in the jail of his county, 
the prisoner ordered to be committed as aforesaid, at the expense of 
the county from which said prisoner was sent, and the said sheriff 
shall, upon the order of the district court or a judge thereof, redeliver 
such prisoner when demanded. 

§ 8646. Fugitives may be kept in any county jail. Any § 659. c. er. r.
county jail may be used for the safe keeping of any fugitive from 
justice or labor in this state, in accordance with the provisions of any 
ad of congress, and the jailer shall. in such case, be entitled to 
reasonable compensation for the support and custody of such fugitin� 
from the officer having him in custody. 

§ 8647. Juvenile prisoners. Juvenile prisoners shall be § ooo. c. er. 1·.
treated with humanity and in a manner calculated to promote their 
reformation; they shall be kept, if the jail will admit of it, in apart-
ments separate from those containing more experienced and hardened 
criminals; the visits of parents, guardians and friends, who desire to 
t>xert a moral influence over them, shall at all reasonable times be 
permitted. 

CHAPTER 20. 

HABEA::3 CORPUS. 

§ 8648. Persons restrained mayprosecute thewrit. Even· § 0;1. c.cr.1•.
person imprisoned or restrained of his liberty under any pretense am'd. 
whatever, may prosecute a writ of habeas corpus to inquire into the 
cause of such imprisonment or restraint and thereby ( except in tht1 
cases specified in the next section), obtain relief from such imprison-
ment or restraint if it is unlawful. 

§ 8649. Who not entitled to relief. The person in whose
behalf the application is made is not entitled to relief from imprison­
ment or restraint under a writ of habeas corpus, if the time during 
which such person may be legally detained in custody has not expired, 
whenever it appears: 

1507 



§§ 8650-8653 

II Sit. c. Cr. r. 
am'cl. 

11 68.Q, C. Cr. P.am'd. 

CRIMINAL PROCEDURE. Habea8 Corpus. 

· 1. That he is detained in custody by virtue of process issued by
any court or judge of the United States in a case where such court or
judge ha& exclusive jurisdiction; or,

2. Except as provided in section 8662, that he is detained in cus­
tody by virtue of the final order or judgment of any competent court 
of criminal jurisdiction or of auy process issued upon such order or 
judgment. 

§ 8650. Application for writ. Contents. Veriftcation.
Application for the writ must be made by petition signed eithn by 
the person for whose relief it is intended or by some person in his 
behalf, and must specify: 

1. That the person in whose behalf the writ is applied for is
imprisoned or restrained of his liberty, the officer or person by whom 
he is so eonfined or restrained, and the place where, naming all tlw 
parties if they are known, or describing them if they are not known. 

2. The cause or pretense of such confinement or restraint accord­
ing to the knowledge or belief of the party verifying the petition. 

3. If the confinement or restraint is by virtue of any warrant,
order or process, a copy thereof shall be annexed, or it shall he 
averred that by reason of such person heing removed or concealt•d 
before application, a demand of such copy could not be made, or that 
such demand was made and the legal fees therefor tendered to tl1e 
officer or person having such person in custody, and that such copy 
was refused. 

4. If the imprisonment is alleged to be illegal, the petit.ion shall
state in what the illegality consists. 

5. The petition must be verified by the oath or affirmation of the
person making the application. 

§ 8651. By what court application granted. The writ of
habeas corpus must be granted: 

1. By the supreme court or any judge thereof, upon petition by
or on behalf of any person restrained of his liberty in this state. 
\Vhen so issued it may be made returnable before the court or any 
judge thereof, or before any district court or judge thereof. 

2. By the district courts or a judge thereof, uµon petition by or
on behalf of a person restrained of his liberty in their respectivl' dis­
tricts. 

When application is made to the supreme conrt, or to a judgt• 
thereof, proof hy the oath of the person applying or otlwr suffieient 
(•vidence shall be required that the judge of tlw district court having 
jurisdiction by the provisions of subdivision 2 of this section is absent 
from his distrid or has refused to grant such writ, or for some caust• 
to lw specially set forth is in<'apable of acting, and if such proof is 
not produced the applicb.tion shall be denied. 

� 8662. When court must grant the writ. The conrt or 
jmlgP authorizc•cl to grant the writ to whom a petition therefor is pre­
S<·ntt'd, must. if it appears that the writ ought to issut', grant the 
1-111111' without dPlay, and the writ shall not he denit>d for a11y infor­
mality in tlw pPtition or for any want of mattt>rs of suhstanct1 if tht' 
�111w <·an l,.., supplied, and the court ur judge to whom application is 
1111ult•, must point out the matters wanting and direct the mannt>r of 
!<llpplying tlw same. 

!$ 8663. Direction and form of writ. Tlw writ mm..t he 
dirc·d1·d to thl' person having eustody of or rl'Straining tht> pen;un on 
wl111s,· lwhalf th1· application is nrndt>, aml must cotJ1111aml him to 
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have the body of such person before the court or judge bt'fore whom 
the writ is returnable, immediately, at a plRce therein specified (or Rt 
some spt'cified time), regard being had to the circumstRnces and the 
distance to be traveled. 

Every writ of habeas corpus issued under the. provisions of this 
drnpter shall be substantially in the following form: 
StRte of North Dakota, l 88.County of .... . ......... f 

. Tlw stRte of North Dakota to the sheriff of .............. etc. ( or 
to ........... ) 
You are hereby commanded to have the body of ....... ....... by 

you imprisoned and detRined, RS it is alleged, together with the time 
Jmd cn\}se of such imprisonment and detention, by whatever name 
the saitl . ............ shall be called or charged, before ........... . 
judge of the district ( or supreme) court, ( or before the district or 
supreme court, as the case may be), at .............. ( naming the 
plRce) on. . . . . . . . . . . . . . ( naming the dRte) ( or immediately upon 
tlw reeeipt of this writ) to do and receive what shall then and there 
be consitlered eoncerning the said .............. and have you then 
ttml tlwre this writ. 

\Vituess, Ptc. 
Such writ must bt> indorsed "By the habeas corpus act" aml if 

isBned by the court it shall be under the seal of the court; if by the 
judge it shall be under his hand. 

§ 8664. Manner of serving the writ. Whenever the writ is
directed to the sheriff or other ministerial officer of the court out of 
which it is issued, it must he delivered by the clerk or by such per­
so11 as it may be intrusted to, without delay as other writs are · 
delivered to such sheriff or other officer for service, or it may be left 
with the jRiler, keeper or other person under such sheriff or other 
officer in C'harge of Rn<l at the jail or place where the person seeking 
the writ may be imprisoned or restrained. If it is diredecl to any 
otlin person it may be clelivtired to the sheriff or his deputy and be 
by him served upon sul'h person by delivering the same to him with­
out delRy. If tlie person to whom the writ is directed cannot be 
found or refnsC's admittance to the officer or person serving or deliver­
inl,! sueb writ, it may be served or delivered by leaving it at the resi­
<le11c•e of the person to whom it is directed, or by affixing it to some 
co11spicuous place on the outside either of his dwelling house or of 
the pla1·e where the party is confined or under restraint. In any case 
tlw court or judge thereof i68uing the writ, may at his discretion 
authorize Rny person to serve Rnd deliver it by an entry signed by 
him thereon to the following effect: "I hereby authorize ........ to 
serve the within writ,'' and service made by such person in the man­
Il('r designated in this section shall be due and lawful service. 

§§ 8654-8655 

§ 8666. Penalty if officer refuses to execute and return § 6�,. c. cr. I'. 

writ. If the person to whom the writ is directed refuses after SPr- am'd. 
vie(', to obey the same, the court or judge, upon affidavit stating such 
facts, must issue an attachment against such person, directed to the 
sheriff or coroner commanding him forthwith to arrest such person 
ttnd bring him immediRtely before such court or judge; and upon 
b('ing so brought he must be committed to the jail of the county 
until be makes due return to such writ or is otherwise legally discharged. 
Tlw person disobeying such writ shall also forfeit to the person 
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imprisoned or restrained a sum not exceeding five hundred dollars , 
and if an officer he shall be incapable of holding or executing his 
said office. 

§ 8656. What the return must set forth. The person upon
whom the writ is 86l'ved must state in his return, plainly and unequiv­
ocally : 

1. Whether he has or has not the party in his custody or under
his power or restraint. 

2. If he has the party in his custody or power or under his re.
straint, he must state the authority and cause of such imprisonment 
or restraint. 

3. If the party is detained by virtue of any writ, warrant or other
written authority, a copy thereof must be annexed to the return and 
the original produced and exhibited to the court or judge �n the 
hearing of such return. 

4. If the person upon whom the writ is served had the party in
his custody or power or under his restraint, at any time prior or suh­
sequent to the date of the writ of habeas corpus but has transferred 
such custody or restraint to another, the return must state pnrticu­
larly to whom, at what time and place, for what cause, and by what 
authority, such transfer took place. 

5. The return must be signed by the person making the same,
nnd, except when such person is a sworn public officer and makes 
such return in his official capacity, it must be verified by his oath or 
affirmation. 

§ 8657. Party restrained must be brought. Exception.
The person to whom the writ is directed if it is served, must bring 
the body of the party in custody or under his restraint, according to 
the command of the writ, except in cases specified in the next sectiun. 

§ 8668. When party need not be brought. When from
sickness or infirmity of the person directed to be produced lw <·aunot 
without danger be brought before the court or judge, the person in 
whose power or custody he is, may state that fact in his return to the 
writ, verifying the same by affidavit. If the court or judge is sat is­
fi('d of the truth of such roturn an<l the return to the writ is otlwr­
wise sufficient, the court or judge may proceed to decide on such 
return and to dispose of the matter as if such party had been pro­
duC'ed on the writ, or the hearing thereof may be adjourned until 
such party can be produced. 

§ 8659. When hearing must be had . The eourt or judge
belore whom the writ is returned must, immediately after the retum 
or with five days thereafter, proceed to hear and examine the retum, 
an<l such other matters as may be properly submitted to his considN­
ation. 

§ 8660. Return may be controverted. Proofs. The
party brought before the <'Onrt or judge on the return of the writ, 
may deny or C'ontrovert any of the material facts or matters set forth 
in the return, or except to the sufficiency thereof or allege any fact 
to show either that the imprisonment or detention is unlawful or that 
lw is enti tled to his disdu1rge. The court or judge must tlwn•upon 
procved in a summary way to hear such proof as may be proc.luct>d 
against such imprisonment or detention, or in favor of the sanw. and 
to dispose of sueh party as tlw justice of the case may requirt>. and 
has full pown and authority to require and compel the attendan<'t1 
. ,f witnt>sst>s, by proct>ss of suhp<Pna and attachment, and to do and 
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pnform all otlwr acts and things necessary to a full and fair hearing 
and determination of the case. The court or judge may allow tht• 
rPturn to be amended ac,«>rding to the facts of the case, whenever it 
may be deemed necessary. 

§ 8661. When person restrained must be discharged.
If no legal cause is shown for the imprisonment or restraint or for 
the continuation thereof, such court or judge must discharge such 
party from the custody or restraint under which he is held. 

§ 8662. Causes for discharge of person restrained. If it
appears on the return of the writ that the party is in custody by 
virtue of process from any court of this state or judge or officer 
thereof, such person may be discharged in any of the following cases, 
sn bject to the restrictions of section 8649 of this code : 

1. When the jurisdiction of such court or officer has been
exceeded. 

2. When the imprisonment was at first lawful, but by some act,
omission or event which has taken place afterward, the party has 
bt>come entitled to a discharge. 

3. When the process is defective in some matter of substance
rPquired by law rendering such proce'!s void. 

-!. When the process though regular in form has been issued in a 
case not allowed by law. 

5. When the person having the custody of the party is not the
1wrson allowed by law to detain him. 

n. When the process is not authorized by any order or judgment
of any court nor by any provisions of law. 

7. When a party has been committed on a criminal charge with­
out reasonable or probable cause. 

8. \Vhen the process appears to have been obtained by false pre­
t(•nse or bribery. 

§ 8663. Informal commitment from justice of the peace.
If the person is committNl t, , prison, or is in custody of an officer on 
a criminal charge, by virtue of a warrant of commitment of a justice 
of the peace, sueh person must not be discharged on the ground of 
any mere defect of form in the warrant of commitment. 

§ 8664. Procedure when person appears to be guilty.
If it appears to the court or judge, by affidavit or otherwise or upon 
inspection of the process or warrant of commitment, and proceedings 
as may be shown to the court or judge, that the party is guilty of a 
criminal offense or ought not to ,be discharged, such court or judge, 
although the charge is defectively or not substantially set forth in 
stwh process or warrant of commitment, must cause the complainant 
or other necessary witness to be subprenaed to attend at such time as 
ordered, to testify before the court or judge, and upon the examina­
tion he may discharge such party, admit him to bail if the offense is 
bailable, or recommit him to custody, as may be just and legal. 

§ 8666. Habeas corpus to give bail. Whenever a person is
imprisoned or detained in custody on a criminal charge, for want of 
hail, such person is entitled to a writ of habeas corpus for the pur­
pose of giving bail, upon averring that fact in his petition, without 
alleging that he is illegally confined. Any judge in or out of the 
<'ourt in which he is authorized to act may take an undertaking of 
hail from any person who has been committed on a criminal charge, 
when brought before him on a writ of habeas corpus, as in other 
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l'ases if the offense is bailable, and file the undertaking in the proper 
<'OUrt. 

§ 8666. Procedure wheD person not entitled to dis.
charge . If a party brought before the court or judge on the 
return of the writ is not entitled to his discharge, and is not admitted 
t o  or bailed when allowable, the court or judge must remand him to 
1·usto<ly, or place him under the restraint from which he was taken, if 
t he person under whose custody or restraint he was, is legally entitled 
thereto. 

§ 8667. Prisoner may be ordered to custody of proper
officer. In cases where any party is held under illegal restraint or 
(' Ustody, or any other person entitled to the custody or restraint of 
�uch party, the court or judge may order such part)l to be committed 
to the custody or restraint of such person as is by law entitled thereto. 

§ 8668 . How person disposed of before judgment. l'ntil
juagment is given on the return, the court or judge before whom any 
rarty may be brought on such writ, may commit him to the sheriff 
of the eounty or place him in such care or under such custody as his 
age or circumstances may require. 

' § 8669. When notice of hearing must be given state's 
attorney. "\Vhen it appears that the person in whose behalf a writ 
of habeas eorpus is issued, is held upon a crim inal charge of any 
kind. notice of the time and place of the hearing upon the return 
must be giw•n to the state's attorney of the county- where the offense 
arose if he is within his county ; in other cases, like notice shall ht� 
given to any person interested in continuing the custody or restraint 
of the party asking aid of such writ .  

§ 8670. Person taken out of county. Expenses. Whe11 -
1 ·ver the officer or person to whom a writ of habeas eorpus is directed 
11 1 1d delivered, is required thereby to make return and take the person 
i n  whoR<' h<.•half the writ is issued into a county other than the county 
in which such pPrson is imprisoned or restrained, the court or juclµ-e 
nwarding t il l• writ may, at his dis<'rt•tion, ascertain . and by an entry 
t lwn-'on s1w<'ifyi 1 1g the amount , but not exeeeding fiftePn cents pl·r 
mih• .  l'l'qnin• the pnyment or tender, at the time of 1h,lh-ering tl t t• 
writ , of t lw chargPs of obeying the same ; but in no case when such 
1 · 1 1 t ry is not ma<lt• <'an the payment or tender of sueh charges h,· 
dt •mamled hefon• the return of the writ in accordance with its <lire<' • 
t ion .  

� 867 1 .  Writ must not be disobeyed. Xo  writ o f  habens 
corpus can he disobeyed ior defect of form . if it sufficit>ntly apl)l'ars 
t l 1 1·rl'from in whose restraint the party imprisoned or restrained i:-, 
t I i .- otti,·n or person detaining him, and the court or judge befon• 
whom ht• is to bt' brough t. 

� 8672. When person discharged may be again arrested. 
°;\o pt>rsun who has been disC'harged by the ordt>r of the court or judgt> 
upon hah<"as 1 ·or1ms can h<' agnin imprisoned or kept in custody fur 
t lw Mme c-ansP, except in the fol lowing cases : 

1 .  I f  h e  has been dischargPd from custody on a criminal charge 
and i� aflt -rwards <'ommit ted for tlw snmll otfenst• , by lP�al ordPr 1..1r 
proc1 ·8�. 

2 . I f. after a d ischargl· for dd1•ct of proof. or for any defect of tlw
proc1 ·s�. w11rrn 1 1 t  or commitmt>nt in a eriminal action , the a<'cused is 
agnin H ITt ' S t t> d  on snffiC'ient proof and eommitted hy ll'gal process for 
t hP sa 1 1 1e  utl'1• 1 1sp . 
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B. If in a civil action the party has been discharged for any ille ­
gali ty in the order, judgment or process and is afterwards imprisoned 
by legal process for the same cause of action . 

§ 8673. How obedience to order of discharge enforced.
Obedien<'t> to an order for the discharge of any person, granted pur­
suant to the provisions of this chapter, may be enforced by tlw
court, or judge issuing such writ, or granting such order. by attimh­
ment, in the same manner as hereinbefore provide« for a neglect to 
make a return to a writ of habeas corpus ; and the person guilty of 
suc-h disobedience shall forfeit to the party aggrieved five hundred 
dollars, in addition to _ any special damages such party may have sus-
tained. · • 

§ 8674. Person restrained in danger of being taken out
of jurisdiction. Warrant. When it appears to any court or 
judge authorized by law to issue the writ of habeas corpus, that any 
one is illegally held in custo<ly, confinement or restraint, and that 
there is reason to believe that such person will be carried out of the 
jurisdiction of the court or judge before whom the application is 
made, or will suffer some irreparable injury before compliance with 
the writ of habeas corpus can be enforced, such court or judge may 
c-ause a warrant to be issued, rt>citing the facts and directed to the 
sheriff, coroner or a constable of the county, commanding such officer 
to take such person thus held in custody, confinement or restraint .  
and forthwith bring him before such court or judge to be dealt with 
nc-cortling to law. The eourt or judge may also insert in such warrant 
a c-ommand for thi- arrest of the person charged with such i llei,!al 
<leh•ntion and restraint .  

§ 8676.  Execution of warrant. The officer to  whom such
warrant is delivered must exPcute it by bringing the person therei1 1  
nanwd before the court or judge who dire<>ted the issuing <.ff such 
warrant ,  but if s twh warrant is issued by the supreme court or a judg<> 
tht'reof, np01 1 the return of the warrant, the hearing and decision 
of the matter may he ordered by such court or j udge to be had before 
t lw district court of the proper county or the judge thereof. 

§ 8676 . Return to warrant. Procedure. The person al­
leg<'d to have sui·h party under illegal confinement or restraint may 
make return to such warrant, as in case of a writ of habeas corpus, 
nn<l thf' same may he denied, and like allegations, proofs and trial 
may thereupon be had as upon a return to a writ of habeas corpus. 

§ 8677. When person must be discharged. If such party
ifi lwld uncln illegal custody or re,straint he must be <lischargerl, or if 
uot ,  lw must be rt•stornl to the care or custody of the person entitled 
thereto. 

§ 8678. When writ may be served. Any writ or process
nuthoriz(•<i by this chaptn may be issut.>d and served on any day or at 
HIIY t i l l lP . 

§ 8679. Accused liberated for want of prosecution. If
nny person shall be committt.>d for a criminal or supposed criminal 
mnt tn ancl not admitted to bail, and shall not be tried on or before 
tlw secoml tnm of the t·ourt having jurisdiction of the offense, the 
priHon(•r shall be set at liberty by the court. unless the delay shall 
hnJJpt·n 011 tht' application of the prisoner ; if such court at the second 
tt>rnl shall lw sat isfied that due exertions hav(• been made to proeure 
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the· evidence for and on behalf of the state, and that there are reason­
able grounds to  believe that such evidence may be  procured at  t lit· 
third term, it shall have power to continue such case till the th ird 
term ; if any such prisoner shall have bt-•en admitted to bail for a cri rm: 
other than a .capital offense, the court may continue the trial of said 
cause to a third term, if it shall appear by oath or affirmatiou that th" 
witnesses for the state are absent, such witm,sses bl'ing nwntioned by 
name, and the c0t1rt shown wherein their testimony is material. 

� 8680. Writ not allowed to delay trial. To prevent any 
person from avoiding or delaying his trial, it shall not be lawful to 
remove any prisoner on habeas corpus under this chapter out of the 
county in which 'he is confined, within fifteen days next preceding 
the term of the court at which such person ought to be tried, except 
it be to convey him into the county where the offense with which he 
stands charged is properly cognizable . 

§ 868 1 . Prisoners shall not be removed from one prison
to another. Exceptions . Any person being committed to any 
prison, or in custody of any officer, sheriff, jailer, keeper or other per­
son, or bis underofficer or deputy, for any criminal or supposed 
criminal matter, shall not be removed from the said prison or 
custody, into other prison or custody, unless it be by habeas corpus 
or some ·other legal writ ; or when the prisoner shall be delivered 
to the constable or other inferior officer, to be carried to some 
common jail ; or shall be removed from one place to anotlwr 
within the county, in order to his discharge or trial in d ue course 
of law ; or in a case of sudden fire, infection · or other necessity, 
or when the sheriff shall commit such prisoner to the jail of an 
adjoining county for the want of a sufficient jail in his own ·county. 
as is provided in the chapters concerning jails and jailers ; or 
when the prisoner in  pursuance of a law of the F nite1l :::;tates, may 
he daimed or demanded by the executive of the rnited States, or 
territories :  if a1 1y person shall, aftt>r such commitment as aforesaid, 
mnke out, sign or countersign any warrant or warrauts for su ch 
rt>moval , ('Xcept as before exeepted, tlwn he or tht•y shall forfei t  to 
t l1t> prisonn or aggriewd party, a sum not t>xcecding thrPe huudrnl 
dollars, to be received by the prisouer or party aggri�w1l in tlw 1 1 rnn-
1wr hereinafter mentionl'd. 

§ 8682. Penalty if judge refuses or delays writ. Any
juclge empowered by th is act to issue writs of habeas corpus, who 
shal1 corruptly refuse to issue such writ when legally applied to, in a 
case when such writ may lawfully issue. or who shall, for the purpoSL' 
of oppression , unreasonably delay the issuing of such writ .  shall. for 
every such offense ,  forfeit to the prisoner or party aggrien-d a su 1 1 1  
not  exceeding five h undred dollars. 

§ 8683. Removing or concealing prisoner to avoid writ.
Anyone having a person in his custody or umll'r his restraint,  puwt•r 
or control, for whose relief a writ of habeas corpus is issued. wh, J .  
with intent to amid the effect of such writ ,  shall transfer such 1wrS1.,1 1  
to the custody. or place him under the control of another, or sha l l  
conceal him or change tlw place of his  confinement with intent to 
avoid the operation of  such writ ,  or  with intent to remoYe him out t.>f 
t his stak. shall forfeit for t•Yery stwh offense one thousand dolhr,-. 
and b1· i mprisoned in the peni tentiary not less than om, yl·tu·. 1 1ur 
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more than fiv� years; in any prosecution for the penalty incurred 
under this section, it shall not be necessary to show that the writ of 
habeas corpus had issued at the time of the removal, transfer or con­
cealment therein mentioned, if it is proven that the acts therein for­
bidden were clone with the intent to avoid the operation of such writ . 

§ 8684. Officer refusing prisoner copy of commitment.
Penalty. Any sheriff or his deputy, any jailer or coroner, having 
<·nstody of any prisoner committed on a civil or criminal process
uf any court or magistrate, who shall neglect to give such prisoner ft
copy of the process, order or commitment by virtue of which he is
imprisoned, within six hours after the demand made by said prisoner,
or anyone on his behalf, shall forfeit ,five hundred dollars.

§ 8686. Penalty for rearresting on same charge. Auy
person who, knowing that another has been discharged by order of a 
competent judge or tribunal on a habeas corpus, shall, contrary to 
the provisions of this chapter, arrest or detain him again for the 
Mme cause which was shown on the return of such writ, shall forfeit 
five hundred dollars for the first offense, and one thousand dollars for 
every subsequent offense. 

!:$ 8686. All penalties inure to use of party aggrieved. 
All the pecuniary forfeitures under this chapter shall inure to the 
use of the party for whose benefit the writ of habeas corpus issued, 
nnd shall be sued for and recovered with costs, in the name of the 
i-tate, by every person aggrieved. 

§ 8687. Recovery of penalties no bar to civil action. The
rPcovery of the said penRlties shall be no bar to a civil suit for 
damages. 

§ 8688. Writ may issue for witness. Discharge of bail.
The supreme and district courts within this state, or the judges 
thereof in vacation, shall have -power to issue writs of habeas corpus, 
for the purpose of bringing the body of any person confined in any 
jail within the same before them, .to testify or be surrendered in dis­
charge of bail. When a writ of habeas corpus shall be issued for the 
purpose of bringing into court any person to testify, or the principal 
to he surrendered in discharge of bail, and such principal or witness 
shall be confined in any jail in this state out of the county in which 
such principal or witness is required to be surrendered, or to any 
county in this state, and there be executed and returned by any 
officer to whom it shall be directed, and the principal, after being 
surrendered, or his bail discharged, or a person testifying as afore­
said, shall, by the officer executing st1ch writ, be returned by virtut­
of an order of the court, for the purpose aforesaid, an attested copy 
of which, lodged with the jailer, shall exonerate such jailer from 
being liable for an escape. The party praying out such writ of 
habeas corpus shall pay to the officer executing the same, such 
reasonable sum for his services as shall be adjudged by the courts 
respectively. 
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C H A P T E R  2 1 . 

GENERAL PROVISIO��-

§ 8689. Code construed as continuation of statutes. Tlw
proYisions of this code so far as they are the same as existing statutes, 
must be construed as continuations thereof and not as new enact . 
men ts. 

� 8690. When this code governs. The proYisions of this 
code so far as they relate to procedure, or alleviate the punishment. 
to be imposed upon com·iction in any case, shall govern in all crim . 
inal actions in any way prosecuted or tried after the date upon which 
it takes effect whether the offense was committed before or after su<:'1 1 
date . 
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