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GENERAL LAWS.

OF THE

TERRITORY OF DAKOTA.

CODE OF CIVIL PROCEDURE.

AN ACT 10 SIMPLIFY AND ABRIDGE THE PRACTICE, PLEADINGS
AND PROCEEDINGS OF THE COURTS OF THIS TERRITORY.

WHEREAS, 1t is expedient that the present forms of actions
and pleadings in cases at common law shéuld be abolished, that
the distinction between legal and equitable remedies should no
longer continue, and that an uniform course of proceeding, in
all cases, should be established ; therefore,

Be it enacted by the Legislative Assembly of the Territory of
Dakota, as fallows :

GENERAL DEFINITIONS AND DiVISIONE.

Secrrox 1, Division of remedies.
2. Definition of an action,
. Definition of a special proceeding.
Division of actions into civil and criminal,
5. Definition of a criminal actjon.
6. Definition of a civil action.
7.-Civil and criminal remedies not metged in each other.

e

SECTION 1. Remedies. Iiemedies in the courts of justiceare 5 _ ..,
divided into:

1. Actions;

2. Special proceedings,
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Deftaliion of Sec. 2. Definition of action. An action is an ordinary pro-
ceeding in a court of justice, by which a party prosecutes an-
other party for the enforcement or protection of a right, the
redress or prevention of a wrong, or the punishment of a pub-
lic offence.

Togetat proceed: Sec. 3. LS.'pecz'al proceeding. Every other remedy is a spe-
cial proceeding.

Division of Scc. 4. Division of actions. Actions are of two kinds:

1. Civil;
2. Criminal.

Criminal. Sec. 5. Criminal action. A criminal action is prosecuted
by the people of the Territory, as a party, against a person
charged with a public offence, for the punishment thereof.

Civt Sec. 6. Civil action. Every other is a civil action.
emadies not Sec. T. Remedies not merged. Where the violation of a

right admits of both & civil and criminal remedy, the right to
prosecute the one is not merged in the other.

PART I.

OF THE COURTS OF JUSTICE AND THEIR JURI»-
DICTION.

TiTie I, Of the courts in general.
II. Of the supreme court.
1II. Of the district courts.
i1V. Of Probate courts.
V. Of the courts of justices of the peace.

TITLE I.

OF THE COURTS IN GENERAL.

8ectioN 8. The several courts of this Territory.
9. Their jurisdiction generaliy.
- e onria Sec. 8. The several courts. The following are courts of
Jjustice of this Territory:
1. The supreme court;
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2. The district courts ;
3. Probate courts.
4. The courts of justices of the peace.

Sec. 9. Their jurisdiction generally. These courts shall Their jurisdie.
. . e o 3o g . tion generally.
continue to.exercise the jurisdiction now vested in them respec-

tively, except as otherwise prescribed by this act.

TITLE II,

THE SUPREME COURT.

Secrron 10. Its jurisdiction.
11. Power of court.
12. Terms. Preferences of causes.
13. Judgment, how given.
14. Court, where held. Adjournmert.

Sec. 10. Its jurisdiction. The supreme court shall have sopreme Court
exclusive jurisdiction to review upon appeal every actual deter- ™ ¥4
mination hereafter made at any regular or special terms of the
district courts of this Territory, in the following cases and no
other:

1. In a judgment in an action commenced therein or brought
there from another court, and upon the appeal from such judg-
ment, to review any intermediate order involving the metits,
and necessarily affecting the judgment;

2. In an order affecting a substantial right, made in such
action, when such order in effect determines the action, and
prevents a judgment from which an appeal might be taken, and
when such order grants or refuses a new trial; but no appeal
to the supreme court from an order granting a new trial shall
be effectual for any purpose, unless the notice of appeal con-
tain an assent on the part of the appellant that, if the order be
affirmed, judgment absolute shall be rendered against the ap-
pellant. Upon every appeal from an order granting a new
trial, if the supreme court shall determine that no error was
committed in granting the new trial, they shall render judg-
ment absolute upon the right of the appellant; and after the
proceedings are remitted to the court frem which the appeal
was taken, an assessment of damages or other proceedings to
render the judgment effectual, may be there had, in cases where
such subsequent proceedings are requisite ;



4 CLVIL PROCEDURE

3. In a final order affecting a substantial right made in a
special proceeding, or upon a summary application in an action
after judgment, and-upon such appeal toreview any intermedi~
ate order involving the merits and necessarily affecting the
order appealed from

4. Whenever the decision of any motion heretofore made, or
of any motion hereafter to be made in the District Court of this
Territory at a special term thereof, involves the constitutionali-
ty of any law of this Territory or has been or shall be placed, in
the opinion or reason for such decision of the justice making suck:
decision, upon the uncounstitutionality of such law, then an ap-
peal shall lie and may be made from such decision or from the
order entered, or to be entered upon such decision, to the gen-
eral term of said supreme court,

Provided, however, That-the time for-appealing from such
decision, or from such order, shall not be extended hereby.

Lt powrer s, Sec. 11. Power of the Court. The supreme court may re-
verse, affirm, or modify, the judgment or order appealed from,
in whole or in part, and as to any or all of the parties; and its
judgment shall be remitted to the court below; to be enforced
according to law..

I es oz Sec. 12, Terms. Preferences -of causes. The times and

e places of holding the terms of the supreme ccurt, shall be and
remain as is now-or as may hereafter be provided by law. The
court may, by general rules, provide what causes shall have a
preference on the calendar. Oun-asccond and each subsequent
appeal to the supreme court, or when an appeal has once been
dismissed for defect or irregularity, the cause shall be placed
upon the calendar as of the time of filing the first appeal ; and
whenever in any action:or proceeding in which the people of
this Territory, or any territorial officer, or any board of terri-
torial officers, i3 or are sole plaintiff or defendant, an appeal has -
been or shall be brought from any judgment or order for or
against him or tkem, in any court, such appeal shall have a
preference in the supreme court, and may be moved by either
party out of the order on the calendar.

et Sec. 13. Judgment. Rehearing. The concurrence of two
R judges is necessary to pronounce a judgment. If two do not
concur, the cause muyst be reheard. But no more than twe re-
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hearings shall be had; and if on the second rehearing the two
judges do not concur, the judgment shall be affirmed.

Sce. 14. Court where held. Adjournment. The supreme Gourt, where

. court may be held in other buildings than those designated by Adivarnment.
law as places for holding courts, and at a different place in the
same city, from that at which it is appointed to be held. Any
one or more of the judges may adjourn the court, with the like

cffect asif all were present.

TITLE III.

OF THE DISTRICT COURTS,

‘Secrion 15. District court. Terms.
16. Publication of appointments of special terms.
17. Inability of Judge.
18. Business out of court.
19. Rooms, &e.

Sec. 15. Terms. The times and places of holding the terms pictric wourt.
of the district courts, shall be as is now, or may hereafter be
provided by law;

Provided, That any judge of a district ocourt, may in his
discretion call a special term of the district court in his dis-
trict, whenever in his opinion the public interests require it.

See. 16. Publication of appointments of -special terms.
Every judge calling a special term of tho district court shall
immediately give notice of the time and place of holding such
special term of said court, by publishing a-notice of the same in
some newspaper printed in his district if any there be, and if
not then by publishing the same ip some newspaper of general

~circulation, printed at Yankton, at least once.in each week, for

three successive weeks before the holding of any court in pur~
suance thereof. The expense -of the publication-shall-be paid
out of the treasury of the county where said court.is held.

Sec. 17. Inability of Judge. In case of«the inability, for 1uatiity ot
any cause, of any district judge, to hold a regtlar or special e
term of the district court, to which he is assigned by law, any

-other judge may do so.

Sec. 18. Business-out of court. “The judges shall, at all susinces oat o
reasonable times, when not engaged in holding court, trsnsact =
-such other business-as may be done-out of court. |

Bnactal terms
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Rooms &o Sec. 19. Rooms, dc. The commissioners of the several
counties shall provide the courts appointed to be held therein
with room, attendants, fuel, lights, and stationery, suitable and
sufficient for the transaction of their business. If the commis«
sioners neglect, the court may order the sheriff to do so; and
the expense incurred by him in carrying the order into effect,
when certified by the court, shall be a county charge.

TITLE IV.

OF PROBATE COURTS.

Seorion 20. Jurisdiction and proceedings therein.

uedimion™®)  Sec. 20. Jurisdiction and proceedings therein. The jpris«

diction of probate courts and the manner of proceeding therein,
shall be as is now or may hereafter be defiaed by law.

TITLE V.
OF COURTS OF JUSTICES.OF THE PEACE.
Courte ofjus- Sec. 21. Jurisdiction. Practice.on justices courts. The
Peace.

Thotr - jurisdic- JUrisdiction of courts of justices of the peace, as well as the
Hea, 24 Pre  manner of instituting and conducting suits therein, shall remain
as provided by chapter second of the laws of 1865 and 1866,,

passed by the legislative assembly of Dakota Territory.

PART II.

OF CIVIL ACTIONS.

Tirre 1. Of their form. :
II. Of the time of commencing them,
III. Of the parties.
IV. Of the place of trial.
V. Of the manner of commencing them.
VI. Of the pleadings,
VII. Of the proyisional remedies.
VIII. Of the trial and judgment.
IX. Of the executign of the judgment,
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Tiree X, Of the costs.
XI. Of appeals.
XII. Of the miscellaneous proceedings.
XIII. Actions in particular cases.
XIV. Provisions relating to existing suits.
XV. General provisione.

TITLE I,

FORM OF O¥IL ACTION,

Secrion 22, Distinctions between actions at law and suits in equity
abolished.
23. Parties, how designated.
24, Actions on'judgments.
25. Feigned issues abolished,

Sec. 22. Distinction between actions at law and suits in Distinetion u
equity abolished. The distinction between actions at law and atlaw and suist
suits in equity, and the forms of all such actions and suits, *>listed.
heretofore existing, are abolished ; and there shall be in this -
Territory, hereafter, but one form of action for the enforce-
ment or protection of private rights and the redress of private

wrongs, which shall be denominated a civil action,

Sec. 23. Parties, how designated. In such action, the party Parties, hoy
complaining shall be knowwr as the plaintiff, and the adverse
party as the defendant.
Sec. 24. Actions on judgments. No action shall be brought [<tent7
upon a judgment rendered in any court of this Territory, ex-
cept a court of a justice of the peace, between the same parties,
without leave of the court for good cause shown, on notice to
the adverse party; and no action on a judgment rendered by a
justice of the peace shall be brought in the same county, within
five years after its rendition, except in case of his death, resig-
nation, incapacity to act, or removal from the county, or that
the process was not personally served on the defendant, or on
all the defendants, or in case of the death of some of the par-
ties, or where the docket or record of such judgment is or shall
have been lost or destroyed.
Sec. 25. Feigned issues abolished. Feigned issues are Filgned lssues
abolished, and instead thereof, in the cases where the power
ROW exists- bo order a feigned issue, or when a question of fact,
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not put in issue by the pleadings, is to be tried by a jury, an
order for the trial may be made, stating distinctly and plainly
the question of fact to be tried; and such order shall be the
only authority necessary for a trial.

TITLE II.

TIME OF COMMENCING CIVIL ACTIONS.

Cuarter I. Actions generally.
I1. For the recovery of real property.
ITI. Other than for the recovery of real property.
1V, General provisions.

CHAPTER I.
TIME OF COMMENCING ACTIONS IN GENERAL.

Secrioxn 26. Repesl of existing limitations,
27. Period cf limitations. Answers.

Sec. 26. Repeal of existing limitations. All laws hereto-
fore passed relating to the times of commencing actions are
hereby repealed, and the provisions of this title are substituted
in their stead. This title shall not extend to actions already
commenced, or to cases where the right of action has already
accrued, but the statutes now in force shall be applicable to
such cases, according to the subject of the action, and without
regard to the form.

See. 2T, Period of limitation, answer, &e. Civil actions
can only be commenced within the periods prescribed in this
title, after the cause of action shall have accrued, except where,

_in special cases, a different limitation is preseribed by statute,

and in the cases mentioned in section 26. But the objection
that the action was not commenced within the time limited, can
cnly be taken by answer.

CHAPTER II.

TIME OF COMMENCING ACTIONS FOR THE RECOVERY OF REAL
PROPERTY.

Sk

o]

»T10N 23, When the people will not sue.
29. When action cannot be brought by grantee from the
Territory,

[¢
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8zc. 30. When actions by the people.or their grantees to be

brought within twenty years.

31. Seizin within twenty years,.when necessary.

32, Seizin within twenty years. when nmecessary in action or
defence founded on title, &c.

33. Action after entry, or right of entry.

34. Possessior, when presumed. Uccupation, when deem-
ed under legal title.

33. Occupation under written instrument, &e.

36. Adverse possession under written instrument, &e.

37. Premises actually occupied, held adversely.

38. Adverse possession under claim of title not svritten.

39. Relation ofylandlord. and tenant, as affecting adverse
possession.

40., Descent cast, ILffeet of.

41. Persons under disability.

Sec. 28. When the people will not sue. The people of this When the peo-
Territory will not sue any person for or in respect to any real e
_property, or the. issues or profits thereof, by reason of the right
or title of the people to the same, unless :

1. Such righe or title shall have accrued within forty years
before any action.or other proceeding for the same shall be
commenced; or unless,

2. The people, or those from whom they claim, shall have
received the rents and profits of such real property, or of some
part thereof, within the space of forty years.

Sec. 29. When action cannot be brought by grantee from When.action
. . . <
the Territory. No action shall be brought for, or in respect to brought B |

real property, by any person claiming by.virtue of letters pat- theTerritory.
ent or grants from the people of this Territory, nnless the same
might have been commenced by the people, as herein specified,

‘in case such patent or grant had not been issued or made.

Sec. 80. When actions by the people or their grantees to be ok 2ctions by

brought within twenty years. When letters patent or grants fhoir srantecs fo

of real property shall have been issued or made by the people intwenty
of this Territory, and the same shall be declared void by the
determination of a competent court, rendered upon an allega-~
tion of a fraudulent suggestion, or concealment, or forfeiture,
or mistake, or ignorance of a material fact, or wrongful detain-
ing, or defective title, in such case an action for the recovery of

the premijses so conveyed may be brought either by the people
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of this Territory, or by any subsequent patentee or grantee of
the same premises, his heirs or assigns, within twenty years
after such determination was made, but not after that period.

Selsin within Sec. 31. Seizin within twenty years, when necessary. No-

waeu uecessary getion for the recovery of real property, or for the recovery of’
the possession thereof, shall be maintained, unless it appear
that the plaintiff, his ancestor, predecessor, or grantor was
seized or possessed of the premises in question within twenty
years before the commencement of such action.

o eton o e Sec. 32. Seizin within twenty years, when necessary in ac-

e, tion or defence founded on title. No cause of action or defence
to an action founded upon the title to real property, or to rents
or services out of the same, shall be effectual, unless it ap-
pear that the person prosecuting the action or making the
defence, or under whose title the action is prosecuted or the de-
fence is made, or the ancestor, predecessor or grantor of such
person was seized or possessed of the premises in question, with-
in twenty years before the committing of the act in respect to

which such action is prosecuted or defence made.
antry or rignt Sec. 33. Action after entry or right of entry. No entry up-
oremry. on real estate shall be deemed sufficient or valid as a-claim, unless
an action be commenced thereupon: within one year after the
making of such entry, and within twenty yearsfrom the time
when the right to make such entry deseended or acorued.

Fossension pre-  Sec, 34. Possession presumed. Qeccupation, when deomed

sumed.

Seupation, — wunder legal title. Inevery action for the recovery of real prop-
uoder legaltitle erty, or the possession thereof, the person establishing a legal
title to the premises shall be presumed: to have been possessed
thereof within the time required by law ;. and the occupation of
such premises by any other person shall be deemed to have been
under and in subordination to the legal title, unless it appear
that such premises have been held and possessed adversely to
such legal title for twenty years before the commencement-of

such action.

anaprtons | Sec. 35. Occupation under written instrument. "Whenever
lastrment it ghall appear that the occupant, or those under whom he claims,
entered into the possession of premises under claim.of title, ex-
clusive of any other right;.founding such claim upon a written
instrument, as being a conveyance of the premises-in questies,
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or upon the decree or judgment of a competent court, and that
there has been a continued occupation and possession of the
premises included in.such instrument, decree or judgmerty or of
some part of such premises, under such: claim, for twenty years,
the premises so included shall be deemed to have been held: ad~
versely-; except that where the premises so included consist of
a tract divided into lots, the possession of one lot shall not be
deemed a possession of any other lot of the same tract.

Sec. 36. Adwerse possession. TFor the purpose of constitu~ Adverss posse.
ting an adverse possession, by any person claiming a title Hom e
founded upon a written instrument or a judgment or decree,
land shall be deemed to have been possessed and occupied in
the following cases: '

1. Where it has been usually cultivated or improved;

2. Where it has been protected by a substantial inclosure;

3. Where, although not inclosed, it has.been used for the
supply of fuel or.of fencing timber, for the purpeses-of.husban~
dry, or the ordinary.use of the occupant ;

4. Where a known farm or a single lot has.-been partly im-
proved, the portion of such farm or lot that may have been left
not cleared ar not inclosed, according to the usual course and
custom of the adjoining country, shall. be deemed to have been
occupied for the same length of time as the part improved and
cultivated..

Sec. 87. Premises actually occupied held adversely. Where premses sctast
it shall appear that there has been an actual continued occu~ Maversor-
pation of premises, under a claim of title exclusive of any other
right, but not founded upon a written instrument or a judg-
ment or decree, the premises so actually occupied, and no

other, shall be deemed to have been held adversely.

Sec. 38._ Adverse possession under claim not written. For Adverss pos-
the purpose of constituting an adverse possession, by a person
claiming title not founded upon a written instrument or judge
ment or decree, land . shall be deemed to have been possessed
and occupied in the following cases only :
1. Where it has been protected by a substantial inclosure ;
9. Where it has been usually cultivated or improved.

Sec. 89. Relation. of landlord and tenant. Whenever the g,y onotiana
relatiop of landlord.and tenant shall have existed between any lord and tenant.
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persons, the possession of the tenant shall be deemed the pos-
session of the landlord, until the expiration of twenty years
from the termination of the tenancy; or, where there has been
no written lease, until the expiration of twenty years from the
time of the last payment of rent, notwithstanding that such
tenant may have acquired another title, or may have claimed
to hold adversely to his landlord. Butsuch presumptions shall
not be made after the periods herein limited.

Sec. 40. Desoent cast. The right of a persen to the pos-
session of any real property shall not be impaired or affected
by a descent being cast in consequence of the death of a person
in possession of such property.

Sec. 41. Persons under digsabilities. If a person.entitléd
to commence any action for the recovery of real property, or
to make an entry or defence founded on the title to real prop-
erty, or to rents or services out of the same, be, at the time
such title shall first descend or acerue, either :

1. Within the age of twenty-cne years; or,

2. Insane; or,

8. Imprisoned on a criminal charge, or in execution upon
conviction of a criminal offence for a term less than for life ; or,

4. A married woman ; the time during which such disability
shall continue-shail not be deemed any portion of the time in
this chapter limited for the commencement of such action, or
the making of such entry or defence; but such action may be
commenced, or entry or defence made, after the .period of
twenty years, and within ten .years after the disability shall
cease, or after the death of the person entitled who shall die
under such disability ; but such action shall not be-commenced
or entry or defence made, after that period.

CHAPTER IIIL.

TIME OF COMMENCING ACTIONS OTHER THAN FOR THE RECOVERY
~ -OF REAL PROPERTY.

Secriox 42. Limitations preseribed.
43. Twenty years,
44, Six years.
45. Three years,
46. Two years.
417. Qne year.
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Secrion 48, Action'upon a current account.
49, action for penalties,
50, Action for other relief.
51, Action by the perople.

Sec. 42, Periods of Limitation prescribed. Tle periods Limitatiens
prescrit ed in section 27 for the commencement of actions other ™ ***""="
than for the recovery of real property shall be as follows:

Sec. 43. Twenty years. 'V ithin twenty years:
1. An action upon a judgment or,decree of any court of the

United States, or of any State or Territory within the United
States ;

2. An action upon a sealed instrument.

Sec. 44, Six years. Withinsix years:

1. Anaction upon a contract, obligation or liability, express
or implied, excepting those mentioned in section 43;

2. An action upon a liability created by statute; other than
a-penalty: or forfeiture ;

3. An action for trespass upon real property ;-

4. An action for taking, detaining or injuring any goods or
chattels, including actions for the speeific recovery of personal
property ;-

5. An action fer criminsl conversation, or for any other
injury to the person or rights of another, not’ arising on con-
tract, and not hereinafter enumerated ;

6. An action for relief on the ground of fraud, in cases
which heretofore were solely cognizable by the court of chan-
cery, the cause of action in such case not to be deemed to
have accrued until the discovery, by the aggrieved party, of
the facts constituting the fraud.

Tweoaty yoars,

Bix years

Sec. 45. Threeyears.. Within three years:

1. An action against a sheriff, coroner or constable, upon:a
liability incurred by the doing of an act in his official capacity,
and in virtue of his office, or by the omission of an official duty, -
including the non-payment of money collected upon an execu-
tion. But this seotion' shall not apply to an action for an
escape:

2. An action upon a-statute, for a penalty or forfeiture,
where the action is given to the party aggrieved, or to such
party and the people of this Territory, except where-the stat-
ute imposing it prescribes a different limitation..

Three yéars.



14

Two years.

Omno year.
Action npnn

eurrent account

Yor ponalties &e,

Por relief.

Actions by the
people.

CIVIL PROCEDURE

Sec. 46. Two years. Within two years:

1. An action for libel, slander, assault, battery, or false im«
prisonment.

2. An action upon a statute, for a forfeiture or penalty to the
people of this Territory. }

Sec. 47. One year. Within ome year :

1. An action against a sheriff or other officer, for the escape
of a prisoner arrested or imprisoned on civil process.

Sec. 48. Action upon a current account. In an action
brought to recover a balance due upon a mutual, open, and cur-
rent account, where there have been reciprocal demands bev
tween the parties, the cause of action shall be deemed to have
accrued from the time of the last item proved in the account on
either side.

Sec. 49. Actions for penalties $c. An action upon a stat-
ute, for a penalty or forfeiture given in whole or in part to any
person who will prosecute for the same, must be commenced
within one year after the commission of the offence ; and if the
action be not commenced within the year by a private party, it
may be commenced within two years thereafter in behalf of the
people of this Territory, by the district attorney of the county
where the offence was committed.

Sec. 50. Actions for other relief. An action for relief not
hereinbefore provided for must be commenced within ten years
after the cause of action shall have accrued.

Sec. 51. Actions Oy the people. The limitations prescribed
in this chapter shall apply to actions brought in the name of the
people of this Territory, or for their benefit, in the same man-
ner as to actions by private parties.

CHAPTER IV.

GENERAL PROVISIONS AS TO THE TIME OF COMMENCING ACTIONS.

Secrion 52. When action deemed commenced.
53. Exception, defendant out of Territory.
54, Exception as to person under disabilities,
55. Death of person entitled before limitation expires
66. Suits by aliens.
57. Where judgment reversed.
58. Stay of aciion by injuaction, &c.
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Secrion 59. Disability must exist when right accrued.
60. Two or more disabilities.
61. This title when not to apply,
62. The like.
63. New promise must be in writing.

Sec. 52. When action deemed commenced. An action i8 wnen action
commenced as to each defendant when the summons is served menced.
on him, or on a co-defendant who is a joint contractor or other-
wise united in interest with him. An attempt to commence an
action is deemed equivalent to the commencement thereof,
within the meaning of this title, when the summons is delivered,
with the intent that it shall be actually served, to the sheriff or
other officer of the county in which the defendants, or one of
them, usually or last resided ; as, if a corporation be defendant,
to the sheriff or other officer of the county in which such corpo-
ration was established by law, or where its general business was
transaeted, or where it kept an office for the transaction of busi-
ness. But such an attempt must be followed by the first publi-
cation of the summons, or the service thereof, within sixty
days.

See. 53. Ezception, defendant out of Territory. If, when Exception, -
the cause of action shall accrue against any person, he shall be Tenitory. ***
out of the Territory, such action may be commenced within the
terms herein respectively limited, after the return of such per~
son into this Territory; and if, after such cause of action shall
have accrued, such person shall depart from and reside out of
this Territory, the time of his absence shall not be deemed or
taken as any part of the time limited for the commencement of
such action.

Sec. 54. Exzceptions, persons under disabilities. Ifaper-p . -
son entitled to bring an action mentioned in the last chapter, jpi} ander s
except for a penalty or forfeiture, or against a sheriff or other
officer, for an escape, be at the time the cause of action accrued,
either;

1. Within the age of twenty-one years; or,

2. Insane; or,

8. Imprisoned on a criminal charge: or, in execution under
the sentence of a criminal court, for a term less than his natu-
ral life ; or,

4. A married woman;
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The time of such disability is not a part of the time limited
for the commencement of the action; except that the period
within which the action must be brought cannot be extended

more than five years by any such disability, except infancy;
nor can it be extended in any case longer than one year after
the disability ceases.

Sec. 55. Death of person entitled before limitation expires.
If a person entitled to bring. an action die before the expira-
tion of the time limited for the commencement thereof, and the
cause of action survive, an action may be commenced by hi:
representatives, after the expiration of that time, and withir
one year from his death. If a person against whom an actio
may be brought die before the expiration of the time limiter.
for the commencement thereof, and the causc of action survive
an action may be commenced against his executors or adminis:
tretors after the expiration of that time, and within one year
after theissuing of letters testamentary or of administration.

Sec. 56. Actions by aliens. When a person shall be an
alien subject, or citizen of a country at war with the United
States, the tinte of the continuanceof the war shall not be part
of the period limited for the commencement of the action.

Sec, 57: Where judgment reversed. If an action shall ba
commenced’ within the time prescribed therefor, and a judg-
ment therein be reversed on appeal, the plaintiff, or, if he die
and cause of action survive, his-hcirs or representatives may
commence a new action within ono year after the reversal.

Sec. 58. Time of stay by injunction, Je. When the com-
mencement cf an action shall be stayed by injunction or statu-
tory prohibition, the time of the continuance of the injunction
or prohibition shall not be part of the time limited for the
commencement of the action,

Sec. 59. Disability must exist when right of action acerued,
No person shall avail himself of a disability, unless it existed
when his right of action aecrued.

Sec. G0, TFhere: several disabilities, all must be removed,
When two or more disabilities shall co-exist at the time the
right of action accrues, ihe limitation shall not attach unti.
they all be removed.
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Bec. 61. This title notapplicable to bills, §c., of corpora- Thie Jite »e)
tons, or to bank notes. This title shall not affect actions to Dank notes be-,
enforce the paymeunt of bills, notes, or other evidences of debt,
issued by mon.eyed corporations, or issued or put in circulation

as money.
Sec. 62. Nor to actions against directors, fc., of moneyed Nor to astiess

against dires-
eorporations or banking associations. Limitation in such cases tors, &o-
prescribed. This title shall not affect actions against directors
or stockholders of a moneyed corporation, or banking associa-
tion, to recover a penalty or forfeiture imposed, or to-enforce a
liability created by law; but such actions must be Hrought
within six  years after the discovery, by the aggrieved party, of
the -facts upon which the penalty or forfeiture attached, or the
liability was created.

Sec. 68. Acknowledgment or new promise must be made I Acknewioss-
ment to be

writing. No acknowledgment er promise shall be sufficient writics
evidence of a new or continuing-contract, whereby to take the

case out of the operation of this title, unless the same bé con~
tained in some writing signed’by the party to be charged there-

by ; bat this section shallr not alter the effect of any ‘payment

of principal -or interest.

TITLE IIIL

PARTIES TO CIVIL ACTIONS.-

$Sacriox 64. Party in interest to sue. Actioh by grantee of land held
adversely.
65. Assignment of thing in actien.
66. Actions by executor, trustee, &c.
67. Actions by and against married women., .
68. Infants, actions by and against,
69. Guardian, how appointed:
70. Whe may be plaintiffs:
71. Who may be defendahts.
72. One or more may sue-or defend for all.
73. One action against tie different parties to-bills and notes.
74. Action>when not te~abate.
75, Coust to decide centroversy, &c: Interpleading.
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Sec. 64. Actionte be by party in interest. Action ty grant-
ee of land held adversely. Every action must be prosecuted
in the name of thereal party in interest, eXcept as otherwise
provided in section 66 ; but this section shall not be deem-
ed to authorize the assignment of a thing in action not arising
out of eontract. But anaction may be maintained by a grantee
of land in the name of a grantor, when the grant or grants
are void by reason of the actual possession of a person claim-
ing under a title adverse to that of the grantor at the time of the
delivery of the grant, and the plaintiff shall be allowed to
prove the facts to bring the case within this provision,

Sec. 65. Assignment of thing in action. In the case of an
assignment of a thing in action, the action by the assignee shall
be without prejudice to any set-off or other defence existing
at the time of, or before notice of, the assignment ; but this sec-
tion shall not apply to a negotiable promissory note or bLill of
exchange, transferred in good faith, and upon good considera-
tion, before due.

Sec. 66. Action by executor, trustee, . An executor or
administrator, a trustee of an express trust, or a person ex-
pressly authorized by statute, may sue, without joining with
him the person for whose bencfit the action is prosecuted. A
trustee of an express trust, within the meaning of this section,
shall be construed to include a person with whom or in whoss
name a contract is made for the benefit of another.

See. 67. Action by and against @ married woman. When
a married woman is a party, her husband must be joined with
her, except that,

1. When the action concerns her separate property, she may
may sue alone;

2. When the actionis between herself and her husband, she
may sue or be sued alone. And in no case need she prosecute
or defend by a guardian or next friend.

Bec 68. Infant to appear by guardian. When an infant is
a party, he must appear by guardian, who may be appointed by
the court in which the action is prosecuted. or by a judge there-
of, or a county judge. _

Sec. 69. Appointment of guardian. The guardian shall be
appointed as follows:
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1. When the infant is plaintiff, upon the application of the
infant, if hebe of the age-of fourteen years ; or if under that age,
upon the application of his general or testamentary guardian,
if he has any, or of a relative or friend of the infant. If made
by a relative or friend of the infant, notice thereof must first
be given to such guardian, if he has one; if he has none, then
to the person with whom such infant resides.

2. When the infant is defendant, upon the application of
the infant, if he be of thq age of fourteen years, and apply ﬁf:ﬁ:’r'é’egm
within twenty days after the service of sammons. If he be
under the age of fourteen, or neglects so to apply, then upon
the application of any otherparty to the action, or of a relative
or friend of the infant, after notice of such application being
first given to the general or testamentary guardian of such in«
fant, if he has one within this Territory; if he has none, then
to the infant himself, if over fourteen years of age and within
the Territory ; or if under that age, and within the Territory
to the person with whom such infant resides. And in actions
for the partition of real property, or for the foreclosure of a
mortgage or other instrument, when an infant defendant resides
out of this Territory, the plaintiff may apply to the court in
which the action is pending, at any special term thereof, and
will be entitled to an order designating some suitable person to
bethe guardian for the infant defendant, for the purposes of
the action, unless the infant defendant, or some one in his be-
half, within a number of days after the service of a copy of the
order, which number of days shall be in the said order specified,
ghall procure to be appointed a guardian for the said infant;
and the court shall give special directions in the order for the
manner of the service thereof, which may be upon the infans
himself, or by service upon any relation or person with whom
the infant resides, and either by mail or personally upon the
person so served. And in case an infant defendant, having an
interest in the event of the action, shall reside in any state
with which there shall not be a regular communication by mail,
on such fact satisfactorily appearing to the court, the court may
appoint a guardian ad litem, for such absent infant party, for
the purpose ot’ protecting the right of such infant in said action,
and on such guardian ad litem, process, pleadings and natices
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in the action may be served, in the like manner as upon a party
residing in this Territory.

Platatifs Sec. T0. Who to be plaintiffs. All persons having an in-
terest in the subject of the action, and ia obtaining the relief
demanded, may be joined as plaintiffs, except as otherwise pro«
vided in this title.

Detendants Sec. T1. Who to be defendant. Any person may be made
a defendant. who has or.claims an interest in the controversy
adverse to the plaintiff; or whe is a necessary party to a com-
plete determination or settlement of the questions involved
thereia..

Fartiss to bo. Sec. T2. Parties to be joined, fc. Of the parties to the ae~

~ tion, those who are united in interest must be joined as plaintiffs
or defendants; but if the consent of any one who should have
been joined as plaintiff cannot be obtained, he may be. made a
defendant, the reason thereof being stated in the cowplaint;
and when the question is one of a common or general. interest
of many persons, or when the parties are very numerous and it
may be impracticable to bring them all before the court, one
oz more may sue or defend for.the benefit of the whole.

rartion to bills,  S€C* 73. Parties-to.bills and mnotes, Jc. Persons severally

xotes, &ke. liable upon the same obligation or instrument, including the
parties to bills of exchange and promissory notes, may all, or
any of them, be included in the same action, at the option of
the plaintiff.

Actien when Sec. T4. Aotz'on: when not-to-abate. No action shall abate
by the death, marriage, or other disability of a party, or by the
transfer of any interest therein, if the cause of action survive
or continue. In.case of death, marriage, or-other disability of
a-party, the court, on -motion, at any time within one year
thereafter, or afterwards on a -supplemental complaint, may
allow the action to be continued by.or against his representa~
tives or successor in interest. In .case of-any other transfer of
interest; the aetion shall be continued in the name of the orig-
inal party, or-the court may allow-tlte person to whom the trans-
fer is-maade to be substituted in the action. After -a verdiet
shall be.rendereddin-any action for a wrong, such aetion shall
not-abate by-the death of any party; but-the case shell proceed
thareaiter ip the same manper as in cages- .where the -cause-of ™
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action now survives by law. At any time after the death, mar-
riage, or other disability of the party plaintiff, the court in
which an action is pending, upon notice to such persons as it
may direct, and upon application of any person aggrieved, may,
in its discretion, orderthat the action be deemed abated, un-
less the same be contirued by the proper parties, within a time
to be fixed by-the court, not less than six ‘months nor exceeds
ing ose year from the granting of the order.

Sec. 75. Court may determine controversy, fc. Interpleadcr.
The court may determine any controversy between the parties
before it, when it can be done without prejudice to the rights of
others,’or by saving their rights, but when a complete determin-
afion of the controversy cannot be had without the presence of
other partics, the court must cause them to be brought in. And
when, in any’ action for the recovery of real or personal prop-~
erty, a person not a paity to the action, but having an-interest
in the suhject thereof, makesapplication to the court to be made
a'party, it may order him to be brought t by the proper amend-
ment. A defendant against whom an action is pending upon
a-contract, or for specific, real, or personsl prcperty, may at
any time before answer upon affidavit that a person not a party
to the action, and without cdllusion with him, makes against
him a demand for the same debt or property, upon due notice
to such person and the adverse patty, apply to the court for an
order to substitute such person in his place, and discharge him
from liability to either party, on his depositing in court the
amount of the debt, or delivering the property or its value to
such person as the court may direct; and the court may in its
-diseretion, make'the order.

TITLE IV,

OF THE PLACE OF TRIAL OF CIVIL ACTIONS.

Bzcrion 76. Actions to be tried where subject matter situated.
77. Actions to be tried whete cause of action arose.
78. Actions te be tried where the parties resids,
79. Changing place.of ¢rial.

21
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Sec. T6. Actions to be tried where subject matter situated.
Actions for the following causes must be tried in the county in
which the subject of the action, or some part thereof, is situated,
subject to the power of the court to change the place of trial,
in the cases provided by statute: 1, For the recovery of real
property, or of an estate or interest therein, or for the deter=
mination in apy form of such right or interest, and for injuries
to real property ; 2, For the partition of real property; 3,
For the foresclosure of a mortgage of real property; 4, For
the recovery of personal property distrained for any cause.

Seo. TT. Actions to be tried where cause of action arose.
Actions for the following causes must be tried in the county
where the cause, or some part thercof, arose, subject to the
like power of the court to change the place of trial, in the ca-
ses provided by statute: 1, For the recovery of a penalty or
forfeiture imposed by statute, except that, whea it is imposed
for an offence committed on a lake, or river, or ether stream of
water situated in two or more counties the action may be
brought in any county bordering on such lake, river, or stream,
and opposite to the place where the offence was committed = 2,
Against a public officer, or person specially appointed to exe-
cute his duties, for an act done by him in virtue of his office, or
against a person who, by his command or his aid, shall do any-
thing touching the duties of such officer.

Sec. T8. Action to be tried where parties reside. In all
other cases the action shall be tried in the county in which the
defendants or any of them, shall reside at the commencement
of the action, or may be summoned ; or, if none of the parties.
shall reside in the Territory, the same may be tried in any
county which the plaintiff shall designatein his complaint, subs
ject, however, to the power of the court to change the place of
trial in the cases provided by statute.

Sec. 79. Change of place of trial. If the county designas
ted for that purpose in the complaint be not the proper county,
the action may, notwithstanding, be tried therein, ucless the
defendant, before the time for answering expire, dcmand in
writing that the trial be had in the proper county, and the place.
of trial be thereupon changed by consent of parties, or by order
of the court, as provided in this section. The court inay change
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the place of trial in the following cases :

1, When the county designated for that purpose in the com-
plaint is not the proper county.

2, When there is reason to believe that an impartial trial
cannot be had therein:

3, When the convenicnce of witnesses and the ends of jus~
tice would be promoted by the change. When the place of
trial is changed all other proceedings shall be hadin the county
to which the place of trial*is changed, unless otherwise pro-
vided by the consent of the parties, in writing, duly filed, or
order of the court: and the papers shall be filed or transferred
accordingly.

TITLE V.

MANNER OF COMMENCING CIVIL ACTIONS.

BezcrioNn 80 Actions how commenced.
81. Summons, requisites of.
82. Notice to be inserted in summons.
83. Complairt necd not be served with summons.
8%, Defendant unreasonably defending.
85 Notice of pendens.
86. Service of summons,
81. Return of summons.
88. Publication of summons.
89. Proceedings when part only of defendants served.
90. When service complete.
91. Proof of service,
92. When jurisdiction of action acquired.

Sec. 80. Actions how commenced. Civil actions in the Ketlons bow
eourts of this Territory shall be commenced by the service of a comuenced
summons.

Sec. 81. Summons, requisites of. The summons shall be .~
subscribed by the plaintiff or his attorney, and directed to the requisites of
defendant, and shall rcquire Lim to answer the complaint, and:
serve a copy of his answer on the person whose name is sub~
scribed to the summons, at a place within the Territory, to be
therein specified, in which there is a post-office, within thirty
days after the service of the summons, exclusive of the day of

service.
2*
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Sec. 82. Noticeis to be inserted in summons. “The plain-
tiff shall also insert in the summons a notice, in substance as
follows:

1, Inanaction arising on contract, for the recovery of mon-
ey only, that he will take judgment for a sum specified there-
in, if-the defendant fail to unswer the complaint in thirty
days after the service of thesummons.

2, In other actions, thatif the defendant shall fail to an-
swer the complaint within thirty days after the service of
the summons, the plaintiff will apply to the coart for the re-
lief demanded in the complaint.

Sec. 83. Service of complaint. A copy of the complaint
need not be served with the summons. In such case, the sum-
mons must state where the eomplaint 18 or will be filed ; and if
the defendant, within thirty davs thereafter, cause notice of
appearance to'be given, and, in person or by attorney, demand
in writing, a copy of -the complaint, specifying a place within
the Territory where it may be served, a copy thereof must, with-
intwenty days thereafter be served accordingly ; and after such
service, the defendant has thirty days to answer ; but only ons
copy need be served on the same attorney.

Sec. 84. Notice of no personal claim. In the case of a de-
fendant against whom no personal claim is made, the plaintiff
may deliver to such defendant, with the summons, a notice sub-
scribed by the plaintiff or his attorney, setting forth the general
object of the action, a brief description of the property affected
by it, if it affects specific, real or personal property, and that
no personal claim is made against such defendant, in which case
.no copy of the complaint need be served on such defendant, un-
less within the time for answering he shall, in writing, demand
the same. If a defendant on whom such notice is served un-
reasonably defend the action, he shall pay costs te the plain-
tiff.

Sec. 85. Notice of lis pendens. In an action affecting the
title to real property the plaintift, at the time of filing the com-
plaint, or at any other time afterward, or whenever a warrant
of attachment, under chapter four of title seven, part second
of this code, shall be issued, or at any time afterwards, the
plaintiff, or a defendant when he sets-up an ailirmative canae
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of action in his answer and demand a substantive relief, at the
time of filing his answer, or at any time afterwards, if the same
be intended to affect real estate, may file with the register.of
deeds of each-county in which the property is situated a notice
of the pendency of the action, contaiming the names of the
parties, the object of the action, and the description of the
property in that county affected thereby; and if the action be
for the foreclosure of a mortgage, such notiee must be. filed
twenty days before judgment, and ‘must contain the date of the
mortgage, the parties thereto, and the time and place of recor-
ding the same. From the time of filing only shali the pen-
dency of-the action be constructive notice to a purchaser or
incumbrance -of the property affected thereby ; and every pere
gon whose conveyance or incumbrance is subsequently execu-
ted or subsequently recorded, shall be deemed a subscquent
purchaser or incumbrance, and shall be bound by all proceed-
ings taken after the filing of such notice to the same extent as
if he were made a party to the action. For the purpose of this
sectien an action shall be deemed to be pending from the time
of filing such-notice:

Provided, however, That such notice shall be of no avail un-
less it shall be followed by the first publication of the summons
on an order therefor, or by the personal service thereof on a
defendant within, sixty days after such filing. And the court

in which the said action was commenced may, in its discretion, -

at any time after the action shall be setiled, dircontinued or
.abated, as.is provided in section number seventy-four, on ap=
plication of any person aggrieved, and on good cause shown, and
on such notice as shall be directed or approved by the court,
order the notice authorized by this section to be cancelled of
record by the register of decds of any county in whose office

the same may have been filed or recorded; and such cancella-

tion shall be made by an indorsement to that effect on the mar-
gio of therecord, which shall refer to the order, and for which
ihe register of deeds shall be entitled to a fee of twenty-five
cents.

Sec. 86. Service of summons. The summonsshall be served
by delivering a copy thereof as follows:

1. If the suit be against a corporatian, to the president.ar-

Service of
SUM NOD
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other head of the corporation, secretary, cashier, treasurer, a
director, or managing agent thereof; but such service can be
made in respect to a foreign corporation only when it has prop-
erty within this Territory, or the cause of action arose therein,
or where such service shall be made within this Territory per-
sonally upon the president, treasurer or secretary thereof ;

2. If against a minor under the age of fourteen years, to
such minor persogally, and also to his father, mother, or guar-
dian; or if there be none within the Territory, then to any
person having the care and control of such minor, or with whom
he shall reside, or in whose service he shall be employed;

3. If against a person judicially declared to be of unsound
mind, or incapable of conducting his vwn affuirs in consequence
of habitual drunkenness, and for whom a committee has been
appointed, to such committee and to the defendant personally ;.

4. Inall other cases, to the defendant personally.

Sec. 87. Summons, by whom served, and return of same.
The summons may be served by the sheriff of the county where
the defendant may be found, or by any other person not a
party to the action. The service shall be made, and the sum-
mons returned with proof of the service to the person whose
pame is subscribed thereto, with all reasonable diligence. The
person subscribing the summons may, at his option, by an en-
dorsement on the summons, fix a time for the service thereof,
and the service shall then be m1de accordingly.

Sec. 88. Service by publi:ation. Where the person on whom
the service of the summons is to be made cannot, after due
diligence, be found within the Territory, and that fact appears
by affidavit to the satisfaction of the conrt or a judge thereof,
and iv in like manner appears that a cause of action exists
against the defendant in respect to whom the service is to be
made, or that he is a proper party toan action relating to real
property in this Territory, such court or judge mav grant
an order that the service be made by the publication of a
summons in either of the following cases:

1. Where the defendant is a foreign corporation, has proper-
ty within the Territory, or the cause of action arose therein ;

2. Where the defendant, being a resident of this Territory,
has departed therefrom, with intent to defraud his creditoss,.
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or to avoid the service of a summons, or keeps himself conceal«
ed therein with the like intent ;

3. Where he is not a resident of this Territory, but has prop-
erty therein, and the court has jurisdiction of the subject of the
action;

4. Where the subject of the action is real or personal prop«
erty ‘n this Territory, and the defendant has or claims a lien
or interest, actual or contingent, therein, or the relicf demanded
consists wholly or partly in excluding the defendant from any
interest or lien therein ;

5. Where the action is for divorce, in the cases prescribed
by law. The order must direct the publication to be made in
some newspaper to be designated as most likely to give notice gy 10 or
to the person to be served, and for such lengths of time as may Peblication
be deemed reasonable, not less than once a week for six weeks.
In case of publication, the court or judge must also direct a
copy of the summons and complaint to be forthwith deposited
in the post office, directed to the person to be served, at his
place of residence, unless it appear that such residence is neither
known to the party making the application, nor can with reas«
onable diligence be ascertained by him. When publication is
ordered, personal service of a copy of the summons and com-
plaint, out of the Territory, is equivalent to. publication and
deposit in the post office. The defendant against whom publi~
cation is ordered, or his representatives, on application and
sufficient cause shown at any time before judgment, must be
allowed to defend the action; and, except in an action for di-
vorce, the defendant against whom publication is ordered or
his representatives, may, in like wanner, upon good cause
gshown, be allowed to defend after judgment,or at any time
within one year after notice. thereof, and within seven years
after its rendition, on such terms as may be just; and if the
defence be successful, and the judgment or any part thereof
have been collected, or otherwise enforced, such restitation
may thereupon be compelled as the court directs; but the title-
to property sold under such judgment to a purchaser in good-
faith shall not be thereby affected. Andin all cases where pub-.
lication is made, the complaint must be first filed, and the sum-~.
mons, as published, must state the time and place of such filing..
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In actions for the foreclosure of mortgages on real estate, al-
ready instituted, or hereafter to be instituted, if ary party or -
parties having any interest in or lien upon such mortgaged
premises are unknown to the plaintiff, and the residence-of
such party or parties gannot, with reasonable diligence, be as-
certained by him, and such fact shall be made to appear, by
affidavit, to the court, or to a justice thereof, such court or jus-
tice may grant an order that the summons be served on such
unknown party or parties by publishinx the same for six weeks,
once in each week successively, in the official paper of the Terri-
tory, and in a newspaper printed in the county where the prem-
ises are situated, provided a paper be published in such county,
and if no paper be published in the county, then in a paper
- published nearest the county seat of such county in the Terri-
tory, which publication shall be equivalent to a personal service
on such unknown party or parties.

Sec. 89. Jaint and several debtors. Where the action is
against two or-mere defendants, and the summons is.served on
one or more. but not on all of them, the plaintiff may proceed as
follows:

1. If the action be against defendants jointly indebted upon
contract, he may preceed against the defendant served, unless
the court otherwise dircct; and if he recover judgment, it may
be entered against all the defendants thus jointly indebted so far
only as that it may be enforced against the joint property ofalls
and the separate property of the defendants served, andif they
are subject to arrest, against the persons of the defendants
served; or,

2. If the action be against defendantsseverally liable, ho.may
proceed against the defendants served, in the same manuner as
if they were the only defendants.

8. If all the defendants have been served, judguwent.may be
taken against any or either of them severally, when the plaintiff
would be entitled to julgment against such defendant or defend-
ants, if the action had been against them, or any of them alone.

4. If the name of one or more parties shall, for any cause,
have been omitted in any action in which judgment shall have
passed against the defendants named in the summons, and such
omission shall not have been pleaded in such action, the plain-
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tiff; in cuse the judgment therein.shall remain unsatisfied, may
by action recover of such partner separately, upon proving his
joint liability, notwithstanding he may not have been named in
the original action; but thre plaintiff shall have satisfaction of
. . When serviee
only one judgment rendered for the same cause of action. complete.

Sec. 90. When service complete. In the cases mentioned
in.section 88, the service of the summons shall be'deemed com-
plete at the expiration of the time prescribed by the:order for p ..
publication. servies

Sec. 91. Proof of service. Proof of the service-of ‘the sum-
mons, and of the complaint or notice, if any, accompanying the
same, must be as follows:

1, Ifserved by the sheriff, his certificato.thereof; or,

2, If by any other person, his affidavit thereof ; or,

3, In case of publication, the aflidavit of the printer, or his
foreman, or principal clerk, showing the same, and an affidavit
of a deposit of a copy of the summons in the post-office, as re~
quired by law, if the same shall have been deposited ; or,

4, The written admission of the defendant. Ia case of ser«
vice otherwise than by publication, the certificate, affidavit or

.. . , Jurisdietion.
admission must state the time and place of the service. Appoaranes

Sec. 92. Jurisdiction. Appearance. From the timeof the
service of the summons in a civil action, or the alldwance of a
provisional remedy, the court is deemed to have acquired juris~
diction, and to have control of. all the subsequent proceedings.
A voluntary appearance of a defendant is-equivalent to person-
al service of the summons upon him..

TITLE VI,

Caaprrer I. The complaint.
II, The demurrer.
III. The answer.
IV. The reply.
V. General rules of pleading.
VI. Mistakes and amendments.
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CHAPTER I

THE COMPLAINT.

Secrion 93. Forms of pleading.
094. Complaint.
95. Complaint, what to contain.

Sec. 93. Forms of pleading. All forms of pleading heres
tofore existing are abolished ; and hereafter, the forms of plead-
ing in civil actions in courts of record, and the rules by which
the sufficiency of the pleadings is to be determined, are those
prescribed by this act.

Sec. 94. Complaint. The first pleading on the part of the
plaintiff is the complaiat.

Sec. 95. Complaint, what to contain. The complaint shall
contain :

1, The title of the cause, specifying the name of the cours
in which the action is brought, the name of county in which
the plaintiff desires the trisl to be had, and the names of the
parties to the action, plaintiff and defendant.

2, A plain and concise statement of the facts constituting &
cause of action, without unnecessary repetition.

8, A demand of the relief to which the plaintiff supposes hima
self entitled. If the recovery of money be demanded, the
amount thereof shall be stated.

CHAPTER II.

THE DEMURRER.

BecrioNn 96 Defendant to demur or answer.
97, When the defendant may demur.
98, Demurrer, what to specify.
99. How to proceed if complaint be amended.
100. Objection not appearing on complaint.
101. Ubjection, when waived.

Sec. 96. Defendant to demur or answer. 'The only pleading on
the part of defendant is either a demurrer or an answer. It must bs
be served within thirty days after the service of the copy of the
complaint,
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Sec. 97. When defendant may demur. The defendant may demu yryen getendans
to the complaint when it shall appear upon the face thereof, either— ™47 demur
1, That the court has no jurisdiction of the person of the defen-
dant, or the subject of the action; or,
2. That the plaintiff has not lega! capacity to sue; or,
3, That there is another action pending between the same parties,
for the same cause; or,
4, That there is a defect of parties, plaintiff or defendant; or,
5, That several causes of action have been improperly united;
or,

6, Thatthe complaint does not staté facts sufficient to constitute a
cause of action.

Sec. 98. Demurrer must specify grounds of objection. The de- Demarer to
murrer shall distinctly specify the grounds of objection to the com- ggegg{cig;"
plaint. Unless it do so, it may be disregarded. It may be taken to

the whole complaint, or to any of the alleged causes of action sta-
ted therein.

See. 99. How to proceed if complaint be amended.: If the com= poy 40 brocees
plaint be amended, a copy thereof must be served on the defendant, }7¢omplaint be
who must answer it within thirty days, or the plaintiff, upon filing
with the clerk on due proof of the scrvice, and of the defendant’s
omission, may proceed to obtain judgment, as provided by scction
199, but where an application to the court for judgment is necessas
ry, ten day’s notice thereof must be given to the defendant.

Sec, 100. Objection not appearing on complaint. When any of Objection net
the matters enumerated 1n section 97 do not appear upon the face of appearivg ea
. . . com
the complaint, the objection may be taken by answer. d

Sec. 101. Oljection, when deemed waived, If no such objection gpjectionwnen
bo taken either by demarrer or answer, the defendant shall be deem- "™
ed to have waived the same, cxceptiug only the objection to the ju-
nisdiction of the court, and the objection that the complaint does nob
state factssufficient to constitute a cause of action.

CHAPTER III.

THE ANSWER.

Szeriox 102, Answer, what to contain.
103. Counter-claim. Several defences.
104, Demurrer and answer, when allowed.
105, Sham aund irr¢levant defences to be stricken out.
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Sec. 102. Answer, what to contain. The answer of the defendant
must contain—

1, A general or specific denial of each material allegation of the
complaint controverted by the defendant, or of any kucwledge orin-
formation thereof sufficient to form a belicf:

2, A statement of any new watter constituting a defence or coun-
ter claim, in ordinary and concise language, without repetition.

Sec. 103. Counter-claim. Several defences. The counter-elaim
mentioned in the last section must be one existing in favor of a de.
fendant, and against a plaintiff, between whom a several judgment
might be had in the.actien, and arising out of one of the féllowing
causes of action :

1, A cause of aetion arising out of the contract or transaction set
forth in the complaint as the foundation of the plaintiff’s claim, or
connected with the subject of the action ;

2, In anaction arising on contract, any other cause of action aris-
ing also on contract, existing at the commencemeat of the action.
The defendant may set forth by answer as many defances and coun-
ter-claims as he may have, whether they be such as have been here-
tafore denominated legal or equitable, or both. They must cach be
separately stated, and refer to the causes of action which they aie in-
tended to answer, in such manner that they may be intelligibly dis-
tinguished.

Sec. 104. Demurrer and answer. The defendant may demur to
one or more of several causes of action stated in the complaint, and-
answer the-residue. '

Sec. 105. Sham and irrelevant defences. Sham and.irrelevant
answers and defences may be stricken out on motion, and upon such
terms as thie court may in their discretion impose.

CHAPTER IV.

THE REPLY.

Szcriow 106. Reply. Demurrer to anewer.
107. Motion for judgment upon answcr..
108 Demurrer to reply.

See. 106. Riply. Demurremtoramswer. When the answer con-
taing mew mmtter-coustituting:n-.counter-claim, the plaintiff may,
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within thirty days; reply to such new matter, denying generally or

specifically each allegation controverted by him, or any knoweldge or
infermation tiercof sufficieat to form a belief; and he may allege, in
ordinary and concise language, without repetition, any new matter
not incoansisient with the complaint, constituting a defence to such
new matter in the answer'; and the plaintiff may in all cases demur
to an answer containing new matter, where, upon its face, it does
not constitute a counter:claim or defence, and the plaintiff may de«

mar to onc or more of such defcnces or counter-clairas, and reply to
the residue of the countersclaims. And in other cases, when an an-

swor countains new matter constituting a defence by way of avoidanoce,

the court may, in its discretion, on the defcndant’s motion, require

a feply to such new matter; and in that case, the reply shall be sub-

ject to the same rules as a reply to a countersclaim.

Sec. 107. Mistion jor judgment on ansiwer. If the answer contain aroiom sor
a statcment of mew matter constituting a countersclaim, and the {‘;‘:l;m:ns-
plaintiff fail to reply or demur thereto within the time prescribed by
law, the defendant may move, on a cotice of not less than ten days,
for such judgment as ho is entitled to upon such statement, and if
the case requireit, a writ of inquiry of damages may be issued.

Sec. 108. Demurrer to reply.  1f a reply of the plaintiff t0 a0y 1 omarrer o
defence set up by the answer of the defendant be insufficient, ths **PV7
defendant may dewur therete, and shall state the grounds thereef:

CHAPTER V.
GENERAL RULES CF PLEADING.

Sxcrion 100. Pleadings to be subscribed and vérified.

110. Pleadings, how verified.

111 Iow to state an account'in pleading,

112, Pleadings to be liberally construed.

113, Irrelevant ov redundant matter to be stricken eus,
and indefinite matter made more definite,

114, Judgment, how to be pleaded.

I15. Conditions precedént, how to be pleaded.

116. Private statutes, holv to be pleaded.

1}, Libel and slander, how 8tated in complaint.

118, Answer in such cases:

119. Apswer in actions to recover property distrained
for damage,

120. What causes of action may be joined.

131, Allegation not denied, when to be deemed true.
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Ploadings to be  S¢¢. 109, Pleadings tv be subscribed and verificd. Livery pleading

subsoribed and 3 a court of record must be subseribed by the party or his attorney ;
and when any pleading i3 verified, every subsequent pleading, except
a demurrer, must be verified also.

Pisadings, how Sce. 110. Pleadings, how verified. The verification must be to

yerigod the effect that the same is true to the knowledge of the person
making 1it, except 2s to those matters stated on information and be-
lief, and, as to thosc matters, he belicves it to be true, and must be
by the afidavit of the party, ov if there be scveral parties united in
intercst, and pleading together, by ope at least of such parties ac-
quainted with the facts, i’ such party be within the county where
the attorney resides, and capable of' making the affidavit. The affi-
davit may also be made by the agent or attorney, if the action or de-
fence be founded upon a written instrument for the payment of mon-
ey only, and such instrument be in the possession of the agent or at-
torney, or if all the material allegations of the pleading be within the
personal knowledge of the agent or attorney. WWhen the pleading
ig verified by any other person thaw the party, he shall set forth in
the affidavit his knowledge, or the grounds of his belief on the sub-~
jeet, and the reasous why it is not made by the party. When a cor-
poration is a party, the verification may be made by any officer there«
of; and when the Territory, or any officer thercof in its behalf, is a
party, the verification may be made by any person acquainted with
the facts. The verification may ke owitted when an admission ot
the truth of the allegation might subject the party to prosecution for
fclony. And no pleading can be used in a criminal prosecution
ngainst the party, as proof of a fact admitted or alleged in such
pleading.

Tremsofacconnt | SeC. 11d. Liems of account. Paréiculars. 1t shall not be neces-

Patticulars — gary for a party to set forth in a pleading the items of an account
therein alleged; but he shall deliver to the adverse party, within
ten days after the demand thereof in writing, a copy of the account,
which, if the pleading is verified, must be veritied by his ewn oath,
or that of his agent or attorney, if within the personal knowledge of
such agent or attorney, to the effect that he believesit to be true, or
be precluded from giving evidence thereof. The court, or a judge
thereof, may order a “ further account,” when the one delivered is
defective ; and the court may in all cases order a bill of particulars
of the claim of either party to be furnished.

Plesdings, now  S€C. 112. Pleadings, how construed. In the construction of a
coustrued pleading for the purpose of determining its effect, its allegation
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shall be liberally construed, with a view of substantial justice be«
tween the parties..

Sec. 113. Irrelevant or redundant. Indefinite or uncertain. If Irretevavt of
irrelevant or redundant matter be inserted in a pleading, it may be 3%?1“?2?:-\‘:?;,
stricken out, on motion of any person aggrieved thereby. And when ™™
the allegations of a pleading are so indefinite or uncertain that the
precise nature of the charge or defence is not apparent, the court may
require the pleading to be made definite and certain by amend-
ment,

‘See. 114. Judgm.ents, how to ‘e pleaded. Tn pleading a judgment, juqgments. how
or other determination of a court or officer of special jurisdiction, it *° L° riaded
shall not be necessary to state ‘the facts conferring jurisdiction, but
such judgment or determination may be stated to have been duly
given or made. If such allegation be controverted, the party pleads
ing shall be bound to establish, on the trial, the facts conferring ju-
risdiction,

Bee, 115. Conditions precedent, how to be pleaded. Instrument for Conditions
payment of money only. In pleading the performance of conditions % aehy hov,
precedent in a contract, it shall not be necessary to state the facts
showing such performance ; but it may be stated generally that the
party duly performed all the conditions on his part ; and if such alle-
gations be controverted, the party pleading shall be bourd to estab-
ligh, on the trial, the facts showing such performance. In an action
oc detence founded upon an instrument for the payment of money on-
ly, it shall be sufficient for a party to give a copy of the instrument,
and to state that there is due to him thercon from the adverse party a
specified sum, which he claims,

Sec. 116. Private statutes, how to be pleaded. In pleading a pri- Private statntes
wate statute, ora right derived therefrom, it shall be sufficient to re~ BOW Plesded
fer to such statute, by its title and the day of its passage, and the
court shall thereupon take judicial notice thereof,

Sec. 117. Libel and slander, how stated in complaint. In an acs gipe ang
tion for libel or slander, it shall mot be necessary to state in the com. *'4"3**
plaint, any extrinsic facts, for the purpose of showing the applica~
tion to the plaintiff of the defamatory matter out of which the cause
of action arose, but it shall be sufficient to state generally that the
same was published or spoken concerning the plaintiff, and if such
allegation be controverted, the plaintiff shall be bound to establish,
on trial, that it was so published or spoken.

Sec. 118, Answer in suchcases. In the actions mentioned in the ruwe
last section, the defendant may, in his answer, allege both the truth
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of the matter charged as defamatory and any- mitigating circumstan.
ces, to reduce the amount of damages; and whether he prove the
justification or not, he may give, in evidenge; the mitigating ciréum
stances.

Anawer to Sec. 119 Jn actions to recover property distrained for damage,
S?Sfr'.if:u’;".;’i"’ answer need not set forth title. In an action to recover the possess
dotee sion of property distrained doing damage, an answer, that the defen-
dant, or persen by whose.command he acted, was lawfully possessed
of the real property upon which the distress was made, and that the
property distrained was at the time doing damage thereon, shall be

good, without setting forth the title to such real property.

whet camesot  Sec. 120. What cause of action may be joined in the same coms
setion Joued plaint. The plaintiff may unite in the same complaint several cau-
ses of action, whether they be such as have been heretofore denomi-
nated legal or equitable, or-beth, where they all rise out-of,
1, The same transaction, or transactions conneoted with the sams -
subject of action;
2, Contract, express or #mplied ; or,
8, Injuries, with or witheut force, to persor or property, orecither;
or
4, Injuries to character; cr
5, Claims to recover real property, with or without dammges for
the withholding thereof, and the rents and profits of the same ; or
6, Claims to recover personal property; with or without damages
for the withholding thereof; or
7, Claims against a trustee, by virtue of-a contract, or by opera.
tion of Jaw. DBut the cause of action, so united, must. all belong to
one of these classes, and, except in actions for the foreclosure of
mortgages, must affbct all the parties to the action and not require
different places of trial, and must be separately stated. In aotions
to foreclose mortgages the court shall have power toadj udge and
direct the paymeat, by the mortgagor, of any residue of the mort-
gage debt that may remain unsatisfied after a sale of tlie mortgaged
premises, in cases.in which the mortgagor shall be personally liable
for the debt secyred by such mortgage ; and if the mortgage debt be
secured by the covenant or obligation of any person other than the
mortgagor, the plaintiff ay make such person a party to the action,
and the court may adjudge payment of the residue of such debt ree
maining unsatisfied after a sale of the mortgaged premises againss
such other person, and may caforce judgment as in other cases.
Alegation wheg Sec. 121. Allegation~not denied, when to bLe deemed. true. Every
dovmed kewo " material adlegation of the pompleiat. not controverted by the answer,
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a8 prescribed in section 102, and every material allegation of mew
matter in the answer, counstituting a counter-claim, net controverted
by the reply, as preseribed in section 106, shall, for purposes of the
action be taken as true. But she allegation of rew matter in the
answer, not relating to- & counter-claim, or of new matter in a reply,
is to be deemed controverted by the adverse party as upon a direct
denial -oravoidance, as the oase may require.

CHAPTER VI.

MISTAKES IN PLEADING, AND AMENDMENTS.

Secrion.122. Material variances, hcw provided for.
J123. Immaterial variances, how provided for.
124, What not to be deemed a variance.
125. Amendments of course and after demurrer.
126. Amendments by the court,
127. Court may give relief in case of mistake,
128. Suing a party by a flctitious name,
129. No error or defect to be regarded unless it affect
substantial rights.
130, Supplemental complaint; answer dnd reply.

Sec. 122. Material variance. No variance between the allega ...,
tion in a pleading aud the proof shall be deemed material, unless it variauee
have actually misled the adverse party to his prejudice, in maintain«
ing his action or defense, upon the merits. Whenever it shall be
alleged thata parsty has been misled, the fact shall be proved to the
satisfaction of the court, and in what respect he has been misled ;
and thereupon the court may order the pleading to be amended, up-~
on such terms as shall be just.

Sec. 123 Immaterial variance. 'Where the variance is not mg.
terial, as provided in the last section, the court may direct the fact iTx?:x:::hl
to be found according to the evidence, or may order an immediate
amendment without costs.

Sec. 124. Failure of proof. Where, howaver, the allegation of
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the cause of action or defence to which the proof is directed is un- Failure of proe.

proved, not in some particular or particulars-enly, but in its entire
scope and meaning, it shall not be.deemed a ease of variance, within
the last two sections, but a failuve of proof.

Sec.. 125. Amendments.of course and after allowance of demurrer.
Ary pleading may be onee amended by the party of course, without

Amendments
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costs, and without prejudice to the procecdings already had, at any
time within twenty days after it is served, or at any time before the
period for answering it expires ; or it can be so amended at any time
within twenty days after the service of the answer or demurrer to
such pleading, unless it be made to appear to the court that it was
done for the purposes of delay, and the plaintiff or defendant will
thereby lose the benefit of a term for which the cause is or may be
noticed; and if it appear to the court that such amendment was
made for such purpose, the same may be stricken out, and such
terms imposed as to the court may seem just. In such case a copy
of the amended pleading must be served on the adverse party. Af-
ter the decision of a demurrer, either at a general or special term,
the court may, in its discretion, if it appear that the demurrer was.
interposed in good taith, allow the party to plead over upon such
terms as may be just, If the demurrer be allowed for the cause
mentioned in the fifth subdivision of section 97, the court may, in its
discretion, and npon such terms as may be just, order the action to-
be divided into as many actions as may be necessary to the proper
determination of the causes of action therein mentioned.

Sec. 126, Amendment by order. The court may, before or after
judgment, in furtherance of justice, and on such terms as may be
proper, amend any pleading, process or proceeding, by adding or
striking out the name of any party; or by correcting a mistake in
the name of a party, or a mistake in any other respect ; or by insert-
ing other allegations material to the case; or, when the amendment
does not change substantially the claim or defeuce, by conforming
the pleading or proceeding to the facts proved.

Sec. 127. Relief in case of mistake, The court may likewise, in
its discretion, and upon such terms as may be just, allow an answer
or reply to be made, or other act to be done, after the time limited
by this act, or, by an order, enlarge such time ; and may also, in its
discretion, and upon such terms as may be just, at any time within
one year after notice thereof, relieve a party from a judgment, order
or other proceeding, taken against him. through his mistake, inad-
vertence, surprise, or excusable neglect, and may supply an owmission
in any proceeding ; and whenever any proceeding taken by a party
fails to conform in any respect to the provisions of this code, the
court may, in like manner, and upon like terms, permit an amends«
ment of such proceeding, so- as to make it conformable thereto.

Sec. 128. Fictitious name. Whenthe plaintif shall be ignorant of
the name of a defendant, such defendant may bo designated in any
pleading or proceeding, by any name; and when his true name shall
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be discovered, the pleading or proceeding may be amended accor-
dingly.
Sec. 129. Evrrors or defects to be disregarded. The court shall, in Errors disre-
. . . . . garded

every stage of action, disregard any error or defect in the pleadings

or proceedings, which shall not affcet the substantial rights of the ad-

verse party ; and no judgment shall be reversed or affected by reason

of such error or defect.

Sec. 1830. Supplemental plecading. The plaintiff and defendant, sypprementa:
respectively, may be allowed, on motion, to make a supplemental edioss
complaint, answer, or reply, alleging facts material to the case, oc-
curring after the former complaint, answer, or reply, or of which the
party was ignorant when his former pleading was made.

TITLE VII.

OF THE PROVISIONAL REMEDIES IN CIVIL ACTIOXNS.

Cusrter Y. Arrest and bail
11. Claim and delivery of personal property.
II1. Injunction.
IV. Attachment.
V. Provisional remedies,

CHAPTER T.

ARREST AND BAILe

Sgcreon 131, No person to be arrested in civil aclion, except as

prescribed.

132. Arrest in-eiyil actions, in what cases.

133. Order for arrest, by whom to be made.

134. Affidavit to obtain order for arrest. To what ac
tions this chapter applies.

135. Security by plaintiff before obtaining order for ar
rest.

136. Order for arrest, when it may be made,and its
form.

137, Original affidavitand order to be delivered to sheriff,
and copy to be delivered to defendant.

138. Arrest, how made.

3%
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Bection 139. Defendant to be discharged on giving. bail.or ma-~

king a deposit.

140. Pail, how given.

141, Surrender of defendant.

142. The like.

143, Bail, how proceeded against.

144. Bail, how esonerated.

145. Delivery of undertaking of bail to plaintiff, and its
acceptance or rejection by him.

146, Notice of justification. New bail.

147. Qualification of bail,

148. Justification of bail,

149. Allowance of bail.

150. Deposit in lieu of bail

151. Payment of deposit into court,

152, Substituting bail for deposit.

153. Deposit, how disposed of after judgment in the action.

154. Sheriff, when liable as bail.

155. Proceedings on judgment against sheriff.

156. Bail liable to sheriff.

157. Vacating order of arrest or reducing bail.

158, Aftidavits on motion to vacate ord®dr of arvest or reduce
bail.

See. 181. No person to be arrested, except as prescribed.
No person shall be arrested in a civil action, except as pre-
gcribed by this act; but this provision shall not apply to pro«
ceedings for contempt.

Sec. 182, In what cases. The defendant may be arrested,
as hereinafter prescribed, in the following cases:

1. Inan action for the recovery of damages, on a cause of
action not arising out of contract, where the defendant is not
a resident of the Territory, or is about to remove therefrom,
or where the action is for an injury to person or character, or
for injuring, or for wrongfully taking, detaining or converting
property ;

2. In an action for a fine or penalty, or on a promise to
marry, or for money received, or for property embezzled or
fraudulently misapplied, by a public officer, or by an attorney,
solicitor or counselor, or by an officer or agent of a corpora-
tion or banking association, in the course of his employment
as such, or by any factor, agent, broker or other person in a
fiduciary capacity, or for any misconduct or neglect in office,
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ot in a professional employment ;

3. In an action to recover the possession of personal prop-
erty unjustly detained, where the property or any part thereof
has been concealed; removed or disposed of, so that it cannot
be found or taken by the sheriff, and with the intent that it
should not be found or taken, or with the intent to deprive
the plaintiff of the benefit thereof.

4. Where the defendaut has been guilty of a fraud in con-
tracting the debt, or incurring the obligation for which the
setion is brought, or in concealing or disposing of the property
for the taking, detention or conversion of which the action is
brought, or when the actien is brought to recover damages for
fraud or deceit ;

5. When the defendant has removed or disposed of his
property, or is about to do so, with the intent to defraud his
creditors. But nofemale shall be arrested in any action, ex-
cept for a willful injury to person, character or property.

41

Sec. 183. Order for arrest, by whom made. An order for order, by waem

the arrest of the defendant must be obtained from a judge of "

the court in which the action is brought.

Sec. 184. Affidavit to obtain order. To what actions this smaavit, ae
chapter applies. The order may be made where it shall ap-
pear to the judge, by the affidavit of the plaintiff or of any
other person, that a sufficient cause of action exists, and that
the case is one of those mentioned in section 132. The pro-
visions of this chapter shall apply to all actions included within
the provisions of section 132, and in which judgment shall not
have been obtained.

Sce. 185. Security by plaintiff before order of arrest. Be. Security
fore making the order, the judge shall require a written un~
dertaking on the part of the plaintiff, with or without sureties,
to the  ffect that if the defendant recover judgment, the plain-
tiff will pay all costs that may be awarded to the defendant,
and all damages which he may sustain by reason of the arrest,
not exceeding the sum specified in the undertaking, which shall
be at least one hundred dollars. If the undertaking be execu-
ted by the plaintiff, without sureties, he shall annex thereto an
affidavit that he is a resident and householder or freeholder
within the Territory, and worth double the sum specified in the
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undertaking, over all his debts and liabilities, and exclusive of
all property exempt fromr execution by the laws of this Terri«
tory.

order, ormof-  Sec. 136. Order, when made, and its form. The order
may be made to accompany the summons, or at any time af-
terwards before judgment. It shall require the sheriff of the
county where the defendant may be found, forthwith to arrest
him and hold him to bail in a specified sum; and return the
order, at a place and time therein mentioned, to the plaintiff
or attorney, by whom it shall be subscribed or indorsed. DBut
said order of arrest shall be of no avail, and shall be vacated
or set aside on motion, unless the same is served upon the
defendant, as provided by law, before the docketing of any
judgment in the action; amd the defendant shall have twenty
days, after the service of the order of arrest, in which to an-
swer the complaint in the action, and to nrove to vacate the
order of arrest, or to reduce the amount of bail.

ABdart, o Sec. 187. Affidavit and order to be delivered to sheriff, and

whom delivered gopy to defendant. The affidavit and order of arrest shall ke
delivered to the sheriff, who upon arresting the defendant, shall
deliver to him a copy thereof.

Krrest, how Sec. 188. Arrest, how made. The sheriffshall execute the

made order by arresting the defendant, and keeping him in custody
until discharged by law, and may call the power of the county
to his aid in the execution of the arrest, as in case of process.

Detendant dis- Sec. 189. Defendant to be discharged on bail or deposit.

siing bail.  The defendant, at any time before executior, shall be dis<
charged from the arrest, either upon giving bail or upon de-
positing the amount mentioned in the order of arrest, as provi«
ded in this chapter.

Bail,bowgiven.  Sec. 140. Bail, how given. The defendant may give bail,
by causing a written undertaking to be executed by two or
more sufficient bail, stating their places of residence and occu-
patious, to the effect that the defendant shall at all times ren«
der himself amenable to the process of the court during the
pendency of the action, and to such as may be issued to enforce
the judgment therein, or if he be arrested for the cause men-
tionedin the third subdivision of section 132, an undertaking

to the same effect as that provided by section 164.
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Sec. 141. Surrender of defendant. At any time before a
failure to comply with the undertaking the bail may surrender
the defendant in their exoneration, or he may surrender him-
self to the sheriff of the county where he was arrested, in the
following manner:

1. A certified copy of the undertaking of the bail shall be
delivered to the sheriff, who shall detain the defendant in his
eustody thereon, as upon an order of arrest, and shall by a cer-
tificate in writing, acknowledge the surrender :

2. Upon the production of a copy of the undertaking and
sheriff’s certificate, a judgoe of the court may, upon a notice to
the plaintiff of eight days, with a copy of the certificate, order
that the bail be exonerated; and on filing the order and the
papers used on said application, they shall be exonerated ac-
eordingly. But this section shall not apply to an arrest for
cause mentioned in subdivision 3 of section 132, so as to dis-~
charge the bail from an undertaking given to the cffect provi-
ded by section 164.

Sec. 142. Surrender of defendant. For the purpose of sur-
rendering the defendant, the bail, at any time or place, before
they are finally charged may themselves arrest him, or by a
written authority, indorsed on a certified copy of the under-
taking, may empower any person of suitable age and discre-
tion to do so.

Sec. 148. Bail, how proceeded against. In case of failure
to comply with the undertaking, the bail may be proceeded
against, by action only.

Sec. 144, Bail how exonerated. The bail may be exoner~
ated, either by the death of the defendant, or his imprisonment
in a State or Territorial prison, or by his legal discharge from
the obligation to render himself amenable to the process, or by
his surrender to the sheriff of the county where he was arrested,
in execution thereof, within twenty days after the commence-
ment of the action against the bail, or within such further time
as may be granted by the court.

Sec. 145. Delivery of undertaking to plaintiff, and its ac-
eeptance or rejection by him. Within the time limited for that
purpose, the sheriff shall deliver the order of arrest to the plain-
tiff or attorney by whom it is subscribed, with his return in.
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dorsed, and a eertified copy of the undertaking of the bail.
The plaintiff, within ten days thereafter, may serve upon the
sheriff a notice that he does not accept the bail, or he shallbe
deemed to have accepted it, and the sheriff shall be exonerated
from liability.

Notieo of fusti-  Bec. 146. Notice of justification. New bail.  On the re-

bail. ceipt of such notice, the sheriff or defendant may, within ten
days thereafter, give to the plaintiff, or attorney by whom the
order of arrest is subscribed, notice of the justification of the
same or other bail (speclfyingthe place of residence and occupa-
tion of thelattér) before a judge of the court, at a specified time
and place; the time to be not less than five nor more than ten
days thereafter. TIn case other bail be given, there shall-be a
new undertaking, in the form prescribed in section 140.

Quatigcations of Sec. 147. Qua’ifications of bail. The qualifications of bail
must be as follows :

1. Each of them must be a resident and householder or free-
holder. within the Territory.

2. They must each be worth the amount specified in the or«
der of arrest, exclusive of property exemntfrom execution ; but
the judge, or a justice of the peace, on justification, may allow
more than two bail to justify severally in amounts less than that
expressed in the order, if the whole justification be equivalent
to that of two sufficient bail.

Sec. 148. Justification of bail. For the purpose of justifi«
cation, each of the bail shall attend before the judge, or a justice
of the peace, at the time and place mentioned in the notice,
and may be examined on oath on the part of the plainfiff
touching his sufficiency, in such manner as the judge or justice
of the peace, in his discretion, may think proper. The exam-
ination shall be reduced to writing and subscribed by the bail
if required by the plaintiff.

Sec. 149. Allowance-of bail. If thejudge or justice of the
peace find the bail sufficient, he shall annex the examination to
the undertaking; indorse his allowance thereon, and cause them
to be filed with the clerk; and the sheriff shall thereupon be
exonerated from liability.

Pepesit witn Sec. 150. Deposit with the sheriff. The defendant may, at

sheril

Justification of
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bail
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the time of his arrest, instead of giving bail, deposit with the
gheriff the amount mentioned in the order. The sheriff shall
threreupon give the defendant a certificate of the deposit, and
the defendant shall be discharged out of custody.

Sce. 151. Payment of deposit tnto court. The sheriff shull, poyment of
within four days after the deposit, pay the same into court, and fenop'® ***
shall take from the officer receiving the same two certificates of
such payment, the one of which he shall deliver to the plaintiff
and the other to the defendant. For any defauit in making
such payment the same proceedings may be had on the official
bond of the sheriff to collect the sum deposited as in other
cases of delinquency.

Sec. 152. Substituting dail for deposit. If woney be de- Suwstituting.

A . . . . Lbail for depouis
posited, as provided in the last two sections, bail may be given
and justified upon notice, as prescribed in section 146, any timo
before judgment ; thereupon the judge before whom the justifis
cation is had, shall direct in the order of allowance, that the
money deposited be refunded by the sheriff to the defendant,
and it shall be refunded accordingly.

Sec. 153. Deposit, how disposed of. Where money shall peposit how
have been so deposited, if it remain on deposit at the time of tepased of
an order or judgment for the payment of money to the plaintiff,
the clerk shall,bnder the direction of the court, apply the
same in satisfaction thereof, and after satisfying the judgment,
shall refund the surplus, if any,to the defendant. If the judg-
ment be in favor of the defendant, the clerk shall refund to him
the whole sum deposited and remaining vnapplied.

Sec. 154. Sheriff, when liable as bail.. If, after being arres- shesig whea
ted,when there is ajail to which the defendant may be committed ™ ****
the defendant escape or berescued, or bail be not given or jus-
tified, or a deposit be not made instead thereof, the sheriff shall
himself be liable as bail. Bdt he may discharge himself from
such liability, by the giving and justification of bail, as provi-
ded in sections 146, 147, 148, and 149, at any time before pro-
cess against the person of the defendant, to enforce an order or
judgment in the action.

Sec. 155. Proceedings on judgment against sheriff. If a ;4 nenr
judgment be recovered aguinst the sheriff; upon his liability as *€*™¢*
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bail, and an execution thereon be returned wnsatisfied, in whole
or in part, the same proceedings may be had on the official bond
of the sheriff, to collect the deficieney, as in other cases of de-
linquency.

Sec. 156. Bail liable to sheriff. The bail taken upon the
arrest shall, unless they justify, or other bail be given or jus-
tified, be liable to the sheriff by action for damages, which he
may sustain by reason of such omission.

Sec. 157. Vacating order of arrest, or reducing bail. A
defendant arrested may, at any time before judgment, apply.,
on motion, to vacate the order of arrest, or to reduce the
amount of bail.

Sec. 1568. Affidavite on motion. If the motion be made
upon affidavits on the part of the defendant, but not otherwise,
the plaintiff may oppose the same by affidavits, or other proofs,
in addition to those on which the order of arrest was made.

CHAPTER II.

CLAIM AND DELIVERY OF PERSONAL PROPERTY.

Secriox 159. Claim and delivery of personal property.
160. Affidavit and its requisites.
161, Requisition to sheriff to take and deliver property.
162. Security by plaintiff.
163. Exception to sureties.
164, Defendant, when entitled to re delivery.
165. Justification of defendant’s sureties.
166. Qualification and justification of sureties.
167. Property, how taken when concealed in building
or enclosure.
168. Property, how kept.
169. Claim of property by third person.
170. Notice and affidavit, when and where to be filed,

Sec. 159. Delivery of personal property. The plaintiff, in
an action to recover the possession of personal property, may,
at the time of issuing the summons, or at any time before an-
swer, claim the immediate delivery of such property, as provi-
ded in this chapter.
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Sec. 160. Afidavit and <ts requisites. Where a delivery i3 requisites of
claimed, an afidavit must be made by the plaintiff, or by some nfidavis
one in his behalf, showing

1, That the plaintiff is the owner of the property claimed
(particular]y deseribing it), or is lawfully entitled to the pos~
session thereof, by virtue of a special property therein, the facts
in respect to which shall be set forth ;

2, That the property is wrongfully detained by the defen-
dant ;

8, The alleged cause of the detention thercof, according to
his best knowledge, information, and belief;

4, That the same has not been taken for a tax, assessment,
or fine, pursuant to a statute ; or seized under an execution or
attachment against the property of the plaintiff; or, if so ssiz-
ed, that it is, by statute, exempt from such seizure; and

5, The actual value of the property.

Sec. 161. Requusition to sheriff to take and deliver the Requisitionte
property. The plaintill may, thercupon, by an indorsement in shorifrés
writing upon the affidavit, require the sheriff of the county where
the property claimed may be, to take the same trom the defen~
dant and d8liver it to the plaintiff.

Sec. 162. Security by plaintiff. Upon the receipt of the securityte
affidavit and notice, with a written undertaking executed by plinug
oac ox more sufficient sureties, approved by the sheriff. to the
effcet that they are bound in double the value of the property,
as stated in the affidavit for the prosecution of the action, for
the return of the property to the defendant, if return thereof
be adjudged, and for the payment to him of such sum as may,
for any cause, be recovered against the plaintiff, the sheriff
shall forthwith take the property described in the affidavit, if
it be in the possession of the defendant or his agent, and retain
it in his custody. He shall also, withqut delay, serve on the
defendant a copy of the affidavit, notice, and undertaking, by
delivering the same to him personally, if he can be found, or
to his agent, from whose possession the property is taken; or,
if neither can be found, by leaving them at the usual place of
abode of either, with some person of suitable age and discre-
tion.

Sec. 163. Ezception to sureties, The defendant may, Exception te

sureties
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within three days after the service of a copy of the affidavit
and undertaking, give notice to the sheriff that he accepts-to
the sufficiency of the sureties. If he fail to do so, he shall te
deemed to have.waived all objection to them. When the de-
fendant exeepts, the sureties shall justify on notice in like
manner as upon bail on arrest. And the sheriff shall be re-
sponsible for the sufficiency of tlic sureties, until the objection
to-them is either waived as above nravided, or until they shall
justify, or new sureties shall be substituted and justify. If
the defendant except to the sureties, he cannot reclaim the
property, as provided in the next section.

Sec. 164. Defendant, when entitled tore-delivery. At any
time before the delivery of the property to the plaintiff, the

defendant may, if he do hot except to the sureties of the
plaintiff, require the return thereof, upon giving to the sheriff
a written undertaking, cxecuted by two or more sufficient
sureties, to the effect that they are bound in double the value
of the property, as stated in the affidavit of the plaintiff, for
the delivery thereof to the plaintiff, if such delivery be ad.
judged, and for the payment to him c¢f such sum =»s may, for
any cause, be rccovered against the defendant. 1fa return of
the property be not so required, within three d:iys after the
taking and serviee of notice to the defendant, it shall be de-
livered to the plaintiff, except as provided in section 169.

Sec. 165. Justification of defendant’'s suretics. The de-
fendarct’s sureties, upon a notice to the plaintiff of not less
than two nor more than six days, shall justify before a Judge
or justice of the peace, in the same manner as upon bail on
srrest; upon sueh justification, the sheriff shall deliver the
property to the defendant. The sheriff shall be responsible for
the defendant’s sureties, until they justify, or until justifica-
tion is completed or expressly waived, and may retain the
property until that time ; but if they, or others in their place,
fail to justify at the time and place appointed, ke shall deliver
the property to the plaintiff.

Sec. 166. Qualifications and justification of sureties. The

qualifications of sureties, and their justification, shall be as are
3
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prescribed by section 147 and 148 in respect to bail upon an
order of arrest,

Sec. 167. Property, how taken when concealed in building
er enclosure. If the property, or any part thereof, be con.
cealed in a building or inclosure, the sheriff shall publicly de-
mahd its delivery. If it be not delivered, he shall cause the
building or inclosure to be broken open, and take the property
into his possession ; and if necessary he may call to his aid
the power of his county.

Sec. 168. Property, how kept. When the sheriff shall have
taken property, as in this chapter provided, he shall keep it in
a secure place, and deliver it to the party entitled thereto, upon
receiving his lawful fees for taking, and his hecessary expenses
for keeping, the szme.

Sec. 169. Claim of property by third person. If the prop-
erty talcen be claimed by any other person than the defendant
or his agent, and such person shall make affidavit of his title
thereto and right to the possession thereof, stating the gronnds
of such right and title, and serve the sume upon the sheriff, the
sheriff shatl not be bound to keep the property, or deliver it to
the plaintiff, unless the plaiatiff; on demand of him or his agent,
shall indemnify the sherif'against such claim, by an undertak-
ing, executed by two sufficient sureties, accompanied by the affi-
davits, that they are each worth double the value of the prop-
erty as specified in the affidavit of the plaintiff exclusive of
property execmpt from execution and freeholders and household-
ers of the county. And no claim to sueh property, by any
other persen than the defendant or his agent, shall be valid
against the sheriff, unless made as aforesaid ; and notwithstand-
ing such claim, when so made, he may retain the property a
reasonable time to demand such indemmity.

Sec. 170. Notice and affidavit, when and where to be filed.
The sherHf shall file the notice and affidavit, with his proceed-
ings thereon, with the clerk of the court in which the action is
pending, within twenty days alter taking the property men-
tioned therein.
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CHAPTER IIIL

INJUNCTIOX.

Skcrion 171, Writ of injunction abolished, and order substituted.

172. Temporary injunction, in what cases granted.

173. At what time it may be granted. Copy affidavit
to be served.

174. Injunction after answer.

175. Security upon injyoction. Damages how ascer—
tained.

176. Order to show cause why injunction should not be
granted.

177. Security upon injunction to suspend business of
corporation.

178. Motion to vacate or modify injunction.

179. Affidavits on motion.

Sec. 171. Injunction by order. The writ of injunetion, o9
a provisional remedy, is abolished, and an injunction by order
is substituted therefor. The order may be made by the court
in which tho action is brought, or by a judge thereof in the
cases provided in the next section, and, when made by a judge,
may be enforced as the order of the court.

See. 172. Injunction in what cases.

1, Where it shall appear by the complaint that the plaintiff
is entitled to the relief demanded, and sueh relief, or any par¢
thereof, consists in restraining the commission or continuance
of some act the commiasion or continuance of which, during the
litigation, would produce injury to the plaintif; or

2 When, during the litigation, it shall appear that the dex
fendant is doing, or threatens, or is about to do, er procuring
or suffering some act to be done in violation of the plaintiff’s
rights respecting the eubject of the action, and tending to
render the judgment ineffectual, a temporary injunction
may be granted to restrain such act.

8, And where, during the pendency of an action, it shall ap-
pear by affidavit that the defendant threatens, or is about to re-
move or dispose of his property, with intent to defraud his
creditors, a temporary injunction may be granted to restrain
such removal or disposition.
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Sec. 178. At what time it may be granted. Copy affidavit
to be served. The injunction may be granted at the time of
commencing the action, or at any time afterwards, before judg-
ment, upon its appearing satisfactory to the court or judge, by
the affidavit of the plaintiff, or of any other person, that suffi-
cientgrounds exist therefor. A copy of the affidavit must be
served with the injunction.

Sec. 174. Injunction after answer. An injunction shall
not be allowed after the defendant shall have answered, uniess
upon notice, or upon an order to show cause; but in such case
the defendant may be restrained until the decision of the court
or jutlge granting or refusing the injunction.

Sec. 175. Security upon injunction Pamages. Where no
provision is made by statute as to security upon an injunction,
the court or judge shall require a written undertaking on the
part of the plaintiff, with or without sureties, to the effect that
the plaintiff will pay to the party enjoined such damages, not
exteeding an amount to be specified, as he may sustain by rea-
son of the injunction, if the court shall finally decide that the
plaintiff was not entitled thereto. The damages may be ascer-
tained by a reference, or otherwise, as the court shall direct.

Sec. 176. Order to show cause. Restraint in meantime.
If the court or judge deem it proper that the defendant, or any
of several defendants, should be heard before granting the in-
junction, an order may be made requiring cause to be shown,
at a specified time and place, why the injunction should not be
granted; and the defendant may, in the meantime, be re-
tained.
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Sec. 17T. Security upon injunction to suspend business of securits upon

corporation. An injunction to suspend the general and ordinary
business of a corporation shall not be granted except by the
court or a judge thereof. Nor shall it be granted without due
notice of the application therefor, to the proper officers of the
corporation, except where the people of this Territory are a
party to the proceeding, and except in proceedings to enforce
the liability of stockholders in corporations and associations for
banking purposes, as such proceedings are or shall be provided
by law, unless the plaintiff shall give a written undertaking, ex-
ecuted by two sufficient sureties, to be approved by the cours
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or judge, to the effect thtat the plaintiff will pay all damages,
not cxceeding the sum to be mentioned in the undertaking,
which such corporation may sustain by reason of the injunction,
it the court shall figally decide that the plaintiff was not enti
tled thereto. The damages may be ascertained by a referencs
or otherwise, as the court shall direct.

Sec. 178. Motioun to vacate or modify injunction. If the
injunction be granted by a judge of the court, without notice,
the defendant, at any time before the trial, may apply, upon
notice, to a judge of the court in which the action is brouglt,
to vacate or modify the same. The application may be mads
upon complaint and the affidavits on which the injunction was
granted, or upon affidavits on tire pamt of the defendant, with
or without the answer.

Sec. 179. Affidavits:en motion. Ifthe application be made
upon affidavits on the part of the defendant, bug not otherwise,
the plaintiff may oppose the same by affidavit or other proofs
in addition to those on which the injunction was granted.

CHAPTER IV.

ATTACHMENT.

Sacrion 180. Ptroperty-of foreign corporations, and of non-resi-
dent or absconding or coacealed defendants, may
be attaohed.

181, Attachment, by whom granted.

182. In what cases aitachment may be issued. Affida-
vits to be filed.

183. Security on-obtaining attachment.

184. Attachment, to whom. directed, :and what to re-
quire.

185. Mode of proceeding in executing attachment.

186. Proceedings in case of perishable property or vessels.

187. Interest in corporations or associations liable to at-
tachment.

188, Attachment, how executed onproperty incapable
of manual.delivery. '

189 Certificate of defendant’s interest. to.ba. furnished
by corporations.

120. Judgment, how satisfied.
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8ectioNn 191, When action to recover notes, &c., of defendant
may be prosecute.d by the plaintiff in the action in
which the attachment issued.

192, Bodd to sherfff on attachment, how disposed of on
Jjudgraent for defendant.

193. Discharge of attachmeut, and return of property or
ity proceeds to defendant, oa his appearance in the
action.

194. Undértaking on the part of the defendant.

195. When sheriff to réturn attachment with his proceed-
ings thereon.

196. Shenifl’s fees.

Sec. 180. Property of mon-residents, fc., may be attached.
In an action arising on contract for the recovery of money
only, or in an action for the wrongfil conversion of personal
property, against a corporation created by or under the laws
of any other Territory, State, government or country, or
against a defenidant who is not a resident of this Territory or
ugainst a defendant who has absconded or concealed himself,
or whenever any person or corporation is about to remove any
of his or its property from this Territory, or has assigned, dis-
posetl of, secreted, or is about to assign, dispose of or secrete
any of his or its property with intent to defraud creditors, as
hereinifter mentioned, the plaintiff, at the time of issuing the
summons, or any time afterwards, may have the property of
such defendant or-corporation attached, in the manner herein-
after prescribeil, as a security for the satisfaction of such judg-.
ment as the plaintiff tnay recover; and for the purposes of this
scttiom an action shall be deemed commenced when the sum-
mons is 1ssueil’;

Provided however, That personal service of auch summons
shall be made, or publication thereof commenced within thirty

days.

See. 181. Warrant, by whom granted. A warrant of at-
tachment must be obtained from the clerk of the court in which
the action is brought.

Sec. 182. In what cases warrant may be issued. Afiidavits
to be filed. The warrant may be issued whenever it shall ap-
pear by affilavic that a cause of action exists against such de-
fendant, specifyingthe amount of the claim and the grounds

Properiy of sea
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may be attached

Warrant by
whom issued

In whbat cones
faswed
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thereof, and that the defendant is either a foreign corporation,
or not a resident of this Territory; or has departed therefrom
with intent to deftaud his creditors, or to avoid the service of
a summons, or keep himself concealed therein with the like in-
tent, or that such corporation or person has removed, or is-
about to remove any of his or its property from this Territory-
with intent to defraud his or its creditors, or has assigned, dis-
poeed of or secreted, or is about to assign, dispose of, or se-
crete any of his property, with the like intent, whether such de-
fendant be a resident of this Territory or not.

Socority en ob-  Sec. 183, Security on obtaining warrant. Before issuing

e the warrant, the clerk shall require a written undertaking on
part of the plaintiff with sufficient surety, to the effect that if
the defendant recover judgment, or the attachment be set
aside by the order of the court, the plaintiff will pay all costs
that may be awarded to the defendant, and all damages which
he may sustain by reason of the attachment, not exceeding the
sum specified in the undertaking, whioh shall be at least two.
hundred and £ifty dollars.

z)-;;m; o o Sec. 184. Warrant, to whom directed, and what to require:
The warrant shall be directed to the sheriff of any county in
which property of such defendant may be, and shall require
him to attach and safely keep all the property of such defend-
ant within his county, or so much thereof as may be sufficient to
satisfy the plaintiff’s demand, together with costs and expenses,
the. amount of which must be stated in conformity with the
complaint, together with costs and expenses. Several war-
rants may be issued at the same time to the sheriffs of different

eounties.
Mode of pro- Sec. 185. Mode of proceeding in executing warrant. The
o®di i . N .
xecutiog. sheriff to whowm such warrant of attachment is direeted and de-

livered, shall proceed thereon in all respects in the manner re--
quired of him by law in case of attachments against absent
debtors; shall make and return an inventory, and shall keep the
property seized by him, or the proceeds of such as shall have
been sold, to answer any judgment which may be obtained in
such action; and shall, subjcet to the direction of the court or
Judge, collect and receive into his posscssicn all debts, credits,
and effects of the defendant. The sheriff may also take such
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legal proceedings, either in his own name or in the name of such
defendant, as may be necessary for that purpose, and discon-
tinue the same at such times and on suth terms as the court or
judge may direct.

Sec. 186. Proceedings in case of perishable property or ves-
sels. If any property so seized shall be perishable, or if any
part of it be claimed by any other person than such defendant,
or if any part of it consist of a vessel, or of any share or in-
terest therein, the same proceedings shall be had in all respects
as are provided by law upon attathments against absent debt-
ors.

Sec. 187. Intercst in corporations or associations liable to
attachment. The rights or shares which such defendant may
have in the stock of any association or corporation, together
with the interests and profits thereon, and all other property
in this Territory of such defendant, shali be liable to be attachs
ed and levied upon, and sold to satisfy the judgment and ex-
ecution.

Sec. 188. Attachment, how executed on property incapable
of manual delivery. The execution of the attachment upon
any debts or other property ihcapable of manual delivery to
the sheriff, shall be made by leaving a certiffed copy of the
warrant of attachment with the president or other head of the
association or corporation, or the secretary, cashier or man-
aging agent thereof, or with the debtor or individual holding
such property, with a notice showing the property levied on, or
if the property attaced be unoccupied real property, by post-
ing thereon a certified copy of such warrant.

Sec. 189. Certificate of defendant’sinterest to be furnished
by corporations. W henever the sheriff shall, with a warrant
of attachment, or execution against the defendant, apply to
such officer, debtor, or individual, for the purpose of attaching,
or levying upon such property, such officer, debtor, or individ-
ual shall furnish him with a certificate under his hand, desig-
nating the number of rights or shares of the defendant ia the
stock of such association or corporation, with any dividend or
any incumbrance théreon, or the amount and description of the
property held by such association, corporation or individual,

for the benefit of or debt owing to the defendant. If such offi~
4,.*
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cer, debtor, or individual refuse to do o, he may be required
by the court or judge to attend before him, and be examined

on oath, concerning the same, and ¢bedience to such order may
be enforced by attachment.

Sec. 120. Judgment, how satisfied. In case judgment be
entered for the plaintiff in such action, the sheriff shall satisfy

the same out of the property attached by him, if it shall be
pufficient for that purpose:

1. By paying over to such plaintiff the proceeds of all sales
of perishable property, and of any vessel, or share or interess
in any vessel sold by him, or of any debts or credits collected
by him, or so much as shdll be necessary to satisfy such judg-
ment ;

2. If any balance remain due, and an execution shall haye
been issued on such judgment, he shall proceed to sell, under
such exccution, so much of the attached property, real or per»
sonal, except as provided in subdivision four of this section, as
may be necessary to satisfy the bal:ince, if enough for that
purposc shall remain in his hands; and in case of the sale of
any rights or shares in the stock of a corporaticn or association,
the sheriff shall execute to the purchaser a certificate of sale
thereof, and the purchaser shall therenpon have #li the rights

~and priwvileges in respect thereto which were had by such de-

fendant ;

3. Ifany of the attached property belenging to the defen-
dant ehall have passed out of the hands of the sheriff without
having been sold or converted into moncy, such sheriff shall
repossess himself of the same, and for that purpose shall have
all the authority which he had to seize the same under the
attachment; and ary person who shall willfully conceal or
withhold such property from the sheriff, shall be liable to
double damages, at the suit of the party injured ;

4. Until the judgment against the defendant shall be paid,
the sheriff may proceed to collect the notes and other evidences
of debts that may have been seized or attached under the war-
rant of attachment, and to prosecute any bond he may have
token in the course of such proceedings, and apply the pro-
ceeds thereof to the paymant of the judgment. At the expi-
ration of six-months from the docketing of the judgment, the
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court shall have power upon the petition of the plaintiff, ac-
companied by an affidavit setting forth fully all the proceedings
which have been had by the sheriff sinee-the service of the at«
tachment, the property attached, and the disposition theraof,
and also the affidavit of the sheriff that he has used diligenece
and endeavored to coHeot the evidences of debt in his hands. so Spifestien &
attached, and that there remains uncollected of the snme any
part or portion thereof, to order the sheriff to sell the same,
upon such terms and in sueh manner as shall be deemed proper.
Notice of such application shall be given 4o the defendant or
his attorney, if the defendant shall have.appeared in the ac-
tion. In ease the summons has, not been personally rerved on
the defendant, the court shall meke such rule or order, as to
the service of notice and the time of service, as shall be deemed
just. When the judgment amd all costs of the praceedings
shall have lLeen paid, the sheriff, upon reasonable dewand,
ghall deliver over to the defendant the residue of the attached
property, or the procceds thereof.

Sec. 191. When action to recover nates, dc., of defendant Acinte
may be prosecuted by plaintiff in the acsion in which the at-
tachment issued. The actions herein authorized to be brought
by the sheriff may be presecuted by the plaintiff, or under his
direction, upon the delivery by him to the sheriff of an under~
taking-executed by two sufficieat sureties, to the effect that the
phaintiff will indewnify the.sheriff from all damages. costs, and
expenses on account theseof, not exceeding two hundred and
fifty dollars in any.oneaction. Such suretiesshall, in all cases,
when required by the sheriff, justify by making an affidavit thas
each is a householder, and worth double the amount of the
penalty of the bond, over and above all demands and liabilities,
and exclusive of property exempt from execution.

Sec. 192. Bond to sheriff on attachment, how disposed of Bond tosneng
on judgment for defendant. If the foreign corporation, er o fipaset
absent or absconding or concenled defendant, recover judg-
ment against the plaintiff in such action. any bond taken by
the sheriff, except such as are mentioned in the last section,
all the proceeds of sales and moneys coll-cted by him, and ail
the property attached remaining in his hands, shall be deliver~
ed by him to the. defendant, ar his agent, on request and the
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warrant shall be discharged, and the property released there-
from.

Sec. 193. Discharge of attachment, and return of property
or w8 proceeds to defendant, on hi¢ appearance in action:
Whenever the defendant shall have appeared in such action,
he may apply to the officer who issued the attachment, or to
the court, for an order to discharge the same; and if the same
be granted, all the proceeds of sales and moneys collected by
him, and all the property attached remaining in his hands,
shall:be delivered or paid by him to the defendant or his agent
and'released from the attachment. And where there is more
than-ene defendhnt, and several property of either of the de«
fendants has been seized by virtue of the order of attachment,
the defendant whose several property has been seized may ap-
ply to the officer who issued the attachment, or the court, for
relief under this section.

Sec. 194. Undertaking on the part of the defendant. Up-
on such application, the defendant shall deliver to the court or
officer an undertaking executed by at least two sureties, who
are residents and freeholders or householders in this Territory,
approved by such court or officer, to the effect that such sure«
ties' will, on demand, pay to the plaintiff the amount of judg-
ment that may be recovered against the defendant in the action
not exceeding the sum specified in the wndertaking, wkich
shall be at least doublé the amount claimed by the plaintiff in
h's complaint. If it shall appear by affidavit that the proper-
ty attached be less than the amount claimed by the plaintiff,
the court or officer issuing the attachment, may order the same
to be appraised, and the amount of the undertaking shall then
be double the amount so appraised. And in-all cases the de-
fendant may move to discharge the attachment, as in the case
of other:provisional remedies. And where there is more than
one defendant, and several property of either of the defendants
has been seized by virtue of the order of attachment, the de-
fendant whose several property has been seized may deliver to
the court or officer an undertaking, in accordance with the pro-
visions of this section, to the effect that he will, on demand,
pay to the plaintiff the amount of judgment that may be re-
covered against such defendant. And all the provisions of
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this section applicable to such undertaking shall be applicd
thereto.

Sec. 195. When sheriff to return warrant and proceedings wnen warraot
thereon. When the warrant shall be fully exccuted or dis- * "™
charged, the sheriff shall return the same with his proceedings
thereon, to the court in which the action was brought.

Sec. 196. Skeriff’s fees. The sheriff shall be entitled to sherireoes-
the same fees and compensation for services, and the same dis-
barsements under this title, as are now allowed by law for like
services and disbursements.

CHAPTER V.

PROVISIONAL REMEDIES.

Sec. 197. Powers of court as to receivers, deposit of momey, Powersot
de., tn court, and: other provisional remediss. Judgment for zg?rigv,e;ﬁa:fn:
sum admitted due. A receiver may be appointed: Pemedies

1. Before judgment, on the application of either party, when

he establishes an apparent right to property which is the sub-
Ject of the action, and which is in the possession of an adverse
party, and the property, or its rents and profits are in danger
of being lost or materially injured or impaired; except in
cases where judgment upon failure to answer may be had
without application to the court;

2. After judgment, to carry the judgment into effect ;

3. After judgment, to dispose of the property according to
the judgment, or to preserve it during the pendency of an ap-
peal, or when an execution has been returned uasatisfied, and
the judgment debtor refuse to apply his property in satisfae~
tion of the judgment;

4. In the cases provided inthis Code,and by special statutes
when a corporation has been dissolved, or is insolvent, or in im-
minent danger of insolvency, or has forfeited its corporate
rights; and in like cases, of the property within this Terri-
tory of foreign corporations. Receivers of the property within
this Territory, of foreign corporations, shall be allowed the

same commissions as are allowed by law to the trustees of the
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estates of absconding, concealed, and nonwresident debtors.

5. In such other cases as are now provided by law, er maz
be in accordance with the existing practice, except as otherwise
provided in this act. When it is admitted by the pleading
or examination of a party, that he hasin his possession or'under
his control any money or other thing capable of delivery,
which, being the subject of the litigation, is held by him as
trustec for anotlrer party, or which belongs oris due to-another
party, the court may order the same to be depositéd in court,
or-delivered to such party, with or without security, subject to
the further direction of the court. Whenever, in the exercise
of its authority, a court shall have ordered the deposit, deliv-
ery or conveyance of mouney or other property, and the order
is disobeyed, the court, besides punishing the disobedience as for
contempt, may make an order requiring the sheriff to take the
money or property, and depesit, deliver or convey it, in con-
formity with the direction of the court. When the answer of
the defendant expressly, or by not denying, adnits part of the
plaintifi’s claim to be just, the court, on motion, may order
such defendant to satisfy that part of the claim, and may en-
foree the orderas it enforced a judgment.or provisional remedy.

TITLE VIII.

OF THE PRIAL AND JUDGMENT IN GIVIL ACTIONS.

Cuarter I. Judgment upon failure to answer, &e.
1I. Issues and mode of the trial.
IIT. Trial by jury.
1V. Trial by the court.
V. Trial by referees.
VI. The manoer of cntering judgment.

CIIAPTER L

JUDGMENT UPON FAILURE TO ANSWER, &o.

Skcrion. 198. Judgment defined.
199. Judgment on failure efvdefendant to answer, or
for excess over counterscdaim.
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Bection 200. Judzment on friveclous demurrer, answer or
reply.

Sec. 198. Judgment defined. A judgment is the final detecrmin- Defnition of
. . . . . judgment
stion of the rights of the partics-in the actiom.

Sec. 199. Judgment on fuilure of defendant to answer, or for ex- Jndgment by
. ‘fault ot o0
esss over counter claim: Judgment may be had, if the defen- excess of eova-

i i : ter claim.
dant fail to answer the comrplaint, as follows: or claim

1, In any action arising on coctract for the recovery of money
only, the plaintiff way file with the clerk praof of personal service
of the summops ard complaint on one or more of the detendants, or
of the summons according to the provisions of section & and that
no answer has been received. The clerk shall therenpoa enter judg-
mreat for the amount meationed in the summons,agaiast the defeadant
or defendants, against one or more of several defendants, in the cases
provided for in section 89. But if the complaint be not sworn to,and
such action is on an instrument for the payment of money only, the
clerk, on its production to him shall assess the amount due to the
phaiotiff thereon; and in other cases shall ascertain the amount
which the plaintiff is entitled to recover in such action, from his ex-
smination, under oath, or other proof, and enter the judgmeat for
the amouant so assessed or ascertained, In case the defendant give
netice of appearance in the action, he shall be entitled to five day’s
notice of the time and place of such assessment.

Where the defendant, by his answer in any such action, shall not
deny the plaintiff's claim, but shall set up a counter-claim, amounting
to less than the plaintiff's claim, judgment may be had by the plain
tiff for the excess of said claim over the said countersclaim, in like
mannerin any such action, upon the plaintiff’s filing with the clerk
of the court a statemeut admitting such counter«claim, which state
ment shall be annexed to and be a part of the judgment roll.

2, Inother actions the plaintiff may, upon the like proof, apply
to the court, after the expiration of the time for answering, for the
relief demanded in the complaint. If the taking of an account of
the proof of any fact be necessary to enable the court to give judg-
ment, or to carry the judgment into effect, the court may take the
account or hear the proof, or may, in its discretion, order a reference
for that purpose. And where the aoction is for the recovery of
moncy only, or of specific real or personal property, with damages
for the withholding thereof, the court may order the damages to be
assessed by a jury, or, if the examination of a long account be in-
volved, by a reference as: above prowided. If the defeudant give
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notice of appearance in the action before the expiration of the time
for answeeing, he shall be entitled to eight day’s notice ot the time
and place of application to the court for the relief demanded by the
complaint.

3, Im action where the service of the summons was by publica-
tion, the plaiatiff may, in like manner, apply for judgment, and the
court must therecupon rcquire proof to be made of the demand men-
tioned in the complaint ; and it the defendant be not a resident of
the Territory, must require the plaintiff or his agent to be examined
on oath respecting any payments that have becn made to the plains
tiff, or to any ene for his use, on account of such demand, and may
render judgment for the amonnt which he s cntitled to recover.
Before rendering judgment the court may, in its discretion, require
the plaintiff to cause to be filed satisfactory security, to abide the
order of the court, touching the restitution of any estate or effects
which may be directed by such judgment to be transferred or de-
Jivered, or the restitution of any mobney that may be collected wun-
der or by virtue of such judgment, in case the defendantor his rep-
rescontatives shail apply and be admitted to defend the action, and
shall suceced in snch defence.

Judgment n See. 200,  Judgment on frivolous demurver, answer or reply.
demurrer'de  1f a demurrer, answer or reply be frivolous, the party prejudiced
thereby, upon a previous notice of five days. may apply to a judge
of the court either in or out of the court, for judgment thereon, and

judgment may be given accordingly,

CHAPTER II.

ISSUES, AND MODE OF TRIAL.

Skcrron 201. The different kinds of issues.

202, Issueof law

203. 1ssue of fact

204. On issue of both law and fact, the issue of law to
be first tried

205. Trial defined

2006. Issues, how tried

207. Issues triable by the court

208. Issues, where to be tried

209. Either party may give notice of trial. Note of
issue

210. Order of disposing of issues on the calendar
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CHAPTER IL

See 201. The different Lind of issues. dssues arise upon the Insuse differemt
pleadings when a fact or conclusion of lawds maintained by one
party and controverted by the other. They are of twe kinds -

1, Of Jaw; and 2, Of fact.

Sec. 202. Issue of law. An issue of law ariscs, Of law

1, Upon a demurrer to the complaint, answer or reply, or te some
part thercof,

Sec 203. Issue of fact. Aniszue of fact arises,

1, Upon a material allegation in the complaint controvented by the

Of faet

answer, or

2, Upon new matter in the answer controverted by the reply ; or

8, Upon new matter in the reply, except an issue of law is joined
thereon.

Sec. 204. On the sssucs of both law and fact, theissuc of law 10 be 1ypmep of pora,
first tricd  TIssues both of law acd of fact may arise upon different wnand fact
parts of the pleadings in the same action. In such cases the issues *™
of law must be first tried, unlecss the court otherwise direct.

Sec. 205. Trial dcfined. A trial is the judicial examinatien of Deinition of

the issues between the partics, whether they be isswes of law or of
fact.
See. 206. [Jssucs how tricd. Anissue of law must be tried by Trial of tssues
the court, unless it be referred, as provided, in section 222. An is-
sue,of {act, in an action for the recovery of money only, or of specific
real or personal property, or for a divorce from the marriage contract
must be tried by a jury, unless a jury trial be waived, as provided in

section 218, ora reference be ordered, as provided in section 222.

See. 207. Other dssucs to Le tried by the court. Every other . - .~
isgue is triable by the court, which, however, may order the whole court
issue, or any specific question of fact involved therein, to be tried by
a jury, or may refer it, as provided in section 222,
Sec. 208.  Issues, where to be tried. All issues ot fact, triable by wuen te ve
a jury or by the court, must be tried before a single judge, Issues of tried
fact must be tried at a regular term of the district court when the
trial is by jury, otherwise ata regular or special term, as the court
may, by itsrules, prescribe. Issues of law must be tried 2t a regular
or special term of the district court.

Sec. 200. Either party may give notice of trial. Note of tssue,
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At any time after issue, and at Jeast ten days before the court, either
party wmay give notice of trisl. The party giving the /notice shall
farnish the clerk, at least eight days bef_re the court, with a note
of the issue, coutainiug the title of the action, the names of the at-
e when the last pleading was served ; and the

torpeys, and the tim
she calendar, according

clerk shall thercupon enter the cause upon
to the date of the issue.

Sec. 210. Order of disposing of issues on the calendar. The is-
sues on the ealendar shall be dizposed of in the following order, us~
less, for the convenience of parties or the dispatch of business the
court shall ctherwise dirsct :

1. Issucs of fact to be tried by a jury ;

. Issues of fact to be tried by the court;

2
3~ Issues of law.

CHAPTER 1IL
TRIAL BY JURY.

Skcrion 211 Notice of trial Separate trial

212. Court to be furnished with a copy of the pleadings

213. General and special verdicts defined.

214. When jury may render either general or special
verdict, and when (& court may direct a special
finding

215. On special finditg with a general verdict, the
former to control

2[6. Jury to assess defendant’s damages in certzin
cases:

217, Entry of the verdict. Motion for new trial.

CHAPTER I

Sec. 211.  Notice of trial. S:parate trial. Tither party giving
the notice may bring the issue to trial, and in the absence of the
adverse party, unless the cours, for gaod cause, otherwise direct,may
proceed with his case, and take a dismissal of the complaint, or a
verdict or judgment, as the ease may require.

A scparate trial between a plaintiff and any of the several defen-
dants may be allowed by the court, whenever, in its opinion, justice
will thereby be promoted.

4
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Sec. 212, Court to be furnished with copy of pleadings, &c. Court furnished

When the issue shall be brought to trial by the plaintiff, he shall
furnish the court with a copy of the summons and pleadings, with
the offer of the defendant, if any shall have becn made. When the
issue shall be brought to trial by the defendant, and the plaintiff
shall neglect or refuse to furnish the court with a eopy of the sums«
mouns antd pleadings and the offer of the dcfeudant, the same may
be furnished by the defendant.

with pleadings

See. 213. Gencral and special verdicts defined. A general verdict Verdicts detined

is that by which the jury pronounces generally upon all or any of
the issues, eitherin favor of the pliintiff or defendant. A special
verdict is that by which the jury fiud the facts only, leaving the
judement to the court,

See. 24, Wlhen jury may render either goneral or special verdict, Whenjury may
. . . - . . render, and
and when court may divect speciad finding. La an action for the juagadirect,

recovery of specific property, if' the property have not been delivers
el to the plaintiff, or the defendant by Lis answer claim a return
thereof, the jury shall assess the value of the property, if their
verdiet bo in favor of the plaintifl, or if they find in favor of the
defendant, and that he is entitled to a retura thercof, and may
at the sams time assess the damages, if any are claimed in the
complaint or answer, which thé prevailing party Las sustained by
reason of the detention or taking and withholding such property.

In every azcticn for the rceovery of moncy cely, or specific real
property, the jury, in their diserctios, winy reader a gencral or spe-
¢ial verdict. Inall other cages, the eours may direct the jury to
find a special verdict in writing upon all or any of the issues, and in
wil cases may instruct thewm, if they render a general verdict, to find
updn particular questions of fact, to be stated in writing, and may
directa written finding thereon. The special verdict or finding shall
Le filed with the clerk, and entered upon the minutes.

special verdict

See. 210, On special  finding with geacral verdict, former 10 con- gpecial gnding

trol.  Where a speeial finding of {facts shallbe inconsistent with the
general verdicet, the former shall coutrol tire latter, and the court shall

give judgment accordingly.

with general

See. 210, Jury to asstss dofendaut’s duages in certain cascs. yury to assess

When a verdict is found for the plaintiff in an action for the recovs
ery of money, or for the defendant when a set-off for the recovery
of mouey is established beyond the amount of the plaintiff's claim
as establisned, the jury must also assess the amount of the recovery.
They may also; under the direction of the court, assess the amount
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of the recovery wien the court give judgment for the plaiatiff on
the answer, If asct-olt established at the trial, exceed the plain-
tif’s demand so cstablished, julgment for the defendant must be
given for the exuess s or 1t it appear that the defendaut is entitled to
any other affirmative relicf, judgment must be given aceordingly.

Sec. 217. Eury of the verdict.  3Dtlon for aew triul.

1. Upon receiving a verdict, ths eclerk shall make an entry in
his minutes, speciiving the timz and piaca of the trial, the names of
the jurors and witnusses, the verdict, and either the judement rea-
dered thereon, or an order that the causs be reserved for argumentand
further consideration. If a difitrent direction be not given by the
court, the clerk must enter judzment in conformity with the verdict.

2. If an exception be taksn, it may be reduced to writing at the
time, or eatered on the julge's minutes, and alterwards settled as
provided by the rules of the court, and then stated in writing in a
case, or separately, with so much of tbe evideace as may be ma-
terial to the questions to be raised, but need not be scaled or signed,
nor need a bill of exceptions be made.

3. I{ the exceptions be in the firstinstance stated in a case, and it
be afterwards neccssary te separaie them, the soparation may be made
under the discretion of the enurt, or a judge thercof

4, The judge who tries the canss may, 1n his discretion, cntertain
a motion, to be n:1de on his minnt:s, o #ot aside a verdict and grant
a new trial upon cxccptions, or thr insuffizient evideace, o for cx-
cessive damages ; but such nition inactions hereatter tried, if heard
upon the minutes, can only be heard a¢ the same term at which the
trial is had. Whea such motion is Leard 2nd decided upon .the
minutes ot the judge, snd an appeal is taken from the decision, a
case or exccptions must be settled in the usual form, upon which the
agreement of the appeal must be had.

CHAPTER IV,

TRIAL BY TIIE COURT.

Secriox 218. Trial by jury, how waived.
219, On trial by the court, judgment, how given,
220. Exceptions, how and when taken.

221, Proceedings upon judgment on 1:zue of law,
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CHAPTER IV.

Sec. 218. Trial by jury, how waived. Trial by jury may Tral byjory,
. . . M . bow waived
be waived by the several parties to an issue of fact, in actions
on contract, and, with the assent of the court, in other actions,
in the manner following :
1, By failing to appear at the trial.
2, By written consent, in person or by attorney, filed with

tho clerk.

3, By oral consent in open court, entered in the minutes,

Sec. 219. On trialby the court, judgment, how to be given. Trsement now

Upon a trial of a question of fast by the court, its decision &
shall be given in writing, and shall contain a statement of the
facts found, and the conclusions of law separately ; and upon

a trial of an issue of law, the decision shall be made in the same
manner, stating the conclusion of law. Such decision shall be
filed with the clerk within twenty days after the court at which

the trial took place. Judgment upon the decision shall be en-~
tered accordingly.

Sec. 220. Exceptions, how and when taken. Excoptions,

1, For the purpose of an appeal, either party may except to "
a decision on a matter of law arising upon such trial within
ten days after notice in writing of the judgment, in' the same
manner and with the same effect as upon a trial by jury.

2, And ecither party desiring to review, upon the cvidence
appearing on the trial, either of the (uestions of facts or of
law may, at any time within ten days after notice of the judg-
ment, or within such time as may be prescribed by the rules of
the court, make a case or exceptionsin like manner as upon a
trial by a jury, except that the judge, in settling the case, must
briefly specify the facts found by him,and his conclusions of
Taw.

Sec. 221. Proceedings upon judgment on issue of law. Proceetings on
On a judgment for the plaintiff upon an issue of law, the plain- ncgment
tiff may proceed in the manuner prescribed by the first two sub-
divisions of section 199, upon the failure of the defendant to
answer, where the summons was personally served. If judg-

ment b2 for the defendant, upon an issue of law, and if taking
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Jf an account or the proof of any fact be necessary to enable
the court to complete the judgment, a reference or assessment.

by jury may be ordered, as in that section provided.

CHAPTER V.

TRIAL BY REFEREES.

Skcrion 222, Allissues referable by consent.
223. Mode of trial. Effect of report. Review.

224, Referees, how chosen.

CHAPTER V.

Sec. 222, Al issues referable by consent. All or any of
the issues in the action, whether of fuct or of law, or both, may
be referred; upon the written consent of the parties.

Sec. 223. Mode of trial. Effect of report. Review. The
trial by referees shall be conducted in the same manner, and
on similar notice, as a trial by the court. They shall have the
same power to grant adjournments, and to allow amendments
to any pleadings and to the summons, as the court upon such
trial, upon the same terms and with the like effect. They shall
have the same power to preserve order and punish all viola-
tions thereof upon such trial, and to compel the attendance of
witnesses betore them by attachment, and to punish them as
for a contempt for non-attendance or refusal to be sworn or
testify, as is possessed by the court. They must state the facts
founded and the conclusions of law separately; and their de-
cision must be given, and may be excepted to and reviewed in
like manner, but with like effect in all respects as in cases of
appealunder section 229 ; and they may in like manner settle
a case of exceptions. Thereport of the referees upon the whole
issue shall stand as the decision of the court, and julgment
may be entered thereon in the same manner as if the action
had been tried by the court. When the reference is to repors
the faats, the repest shall have the effect of a special yerdict.
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Referees, how

Sec. 224. Referees, how chosen. In ali cases of reference, .y

the parties as to whom issues are formed-in-the action (exoept
when the defendaat is an infant or an absentee;) may agrée in
writing upon a person or persons not exceeding three, and a
reference shall be ordered to him or them, and to no other per~
sons. And ifsuch parties do not agree, the courtshall appoint
one or more referees, not.more than three, avho shall be free
from exception. And no person shall be appointed referee to
whom all parties in this action shall object, except in actions
for divorce. And no justice or judge of any court shall sit a8
referee in any action pending in the court of ahich he is judge,
and not already referred. Unless the court shall order, or the
parties otherwise stipulate; the referee -or referees shall make
and deliver a report within-sixty days from the time the action
shall be finally submitted ; and in defauls thereof, said referee
wor referees shall not be entitled to receive any fees, and the
action shall proceed asif no reference had been enforced.

CHAPTER VI.

MANNER OF ENTERING JUDGMENT.

Section 225. Judgment may be fcr or agsinst any of the parties to
the action; may grant defendant affirmative relief.

Comphint may be dismissed for neglect to prosecuto

the action. Judgment against married woman.
225. The relief to be awarded to the plaintiff.
. Rate of damages, rhere damages are recoverable.

229. Judgment, how direct ed.
230 Clerk to keep a judgment book.
31. Judgment to be entered in judgment book.

2
232. Judgment-roll.
233. Judgments, how and when to be docketed.

Sec. 225. Judgment may be for or against any of the par-

ties ; may grant defendant affirmative retef. Complaint may
Judgment against

be dismissed 1 or neglectto prosecute action.
married woman.

1. Juigment may be given for or against onc or more of
several plaintiffs, and for or against one or more of scveral de-

228, Judgment in action for recovery of personal property.

Judgment may
be for, what
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fendants ; and it may determine the ultimate rights of the par-
ties on each side, as between themselves.

2. Andit may grant to the defendant any affirmative relief
to which he may be entitled.

3. In an action against several defendants, the court may, in
its discretion, render judgment against one or more of them
leaving the action to proceed against the others, whenever a
geveral judgment may be proper.

4. The court may also dismiss the complaint, with costs in
favorof one or more defendants, in case of unreasonable neglect
on the part of the plaintiff to serve the summons on other de.
fendants, or to proceed in the cause against the defendant or
defendants served. Ih an aetion brought by or against a mar-
ried woman, judgment may be given against her as well for costs
as for damages, or both. for such costs and for such damages,
in the same manner as against other persons, to be levied and
collected of her separate estate and not otherwise.

Sec. 226. The relief to be awarded to the plaintiff. The
relief granted to the plaintiff, if there be no-answer cannot ex-
ceed that which he shall have demanded in his complaint; but
in any other case the court may grant him any relief consistent
with the case made by the complaint and embraced within the
issue.

Sec. 227. Rate of damages where-damages.are recoverable.
Whenever damages are recoverable, the plaintiff may claim and
recover, if he show himself entitled thereto, any rate of damages

which he might have heretofore recovered for the same cause
of action.

Sec. 228. Judgment in action for recovery of persoral property.
In an action to recover the possession of personal property, the
judgment for the plaintiff may be for the possession, or for the
recovery of possession, or ths value thereof in case a delivery
cannot be had, and of damages for the detention. If the pro
perty have been delivered to the plaintiff, and the defendant
claim a return thereof, judgment for the defendant may be for
a return of the property, or the valae thereof in case a return

cannot be had, and damages for taking-and withholding the
game,
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Sec. 220. Judgment, how directel. Judgment upon an is« Judgment how
sue of law or of fact, or upon confession, or upon failure to an-
swer (except where the clerk is authorized to enter the same
by the first subdivision of section 199, and by section 306.) shall
be entered upon the direction of the judge, or report of refcrees.

Sec. 239. Clerk to keep a Judgment-book. The clerk shall ;‘lgz‘l‘n‘;:}_n‘:k
keep, among the records of the court, a book, for the entry of
Judgments, to be called the *judgment book."”

Sec. 231. Judgment to be entered in ﬂtdgment-book. The Judgment to be
Jjudgment shall bo entered in the judgment-book, and shall ®

speeify clearly the relief granted, or other determination of the
action.

Sec. 232. Judgment-roll. Unless the party or his attorney Judgment-Toll
shadl furnish a judgment-roll, the clerk, immediately after en-
tering the judgment, shali attach together, and file the follow-
ing papers, which shall constituse the judgment-roll.

1. In case the complaint be not answered by any defendant,
the summons ard complaint, or copies thereof, proof of service,
and that no answer has been received, the report, if any, and 2
copy of the judgment.

2. In all other cases, the summons, pleadings, or copies there-
of, and a copy of the judgment, with any verdict or report, the
offer of the defendant, exceptions, case, and all orders or pa-
pers in any way involving the merits and necessarily affecting
the judgment.

Sec. 233. Judgments, when and how to be docketed., Onfi- |
ling a judgment-roll upon a judgment directing in whole or in ingnwu
part the payment of money, it may be docketed with the clerk
of the court where it was rendered, and in any other county
upon the filing with the clerk of the distriet court for said
county a transcript of the original ¢ docket,”” and shall be a
lien on the real property, in the county where the same is dock-
eted, of every person against whom any such judgment shall be
»endered, and whieh ke may have at the time of docketing
thereof im the county in which such real estate is situated,
or which he shall acquire at any time thereafter, for ten years
ffom the time of docketing the same in the county whereit was

réndered. But whenever an appeal from any jadgment shall
5
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be pending, and the undertaking requisite to stay execution
on such judgment shall have been given, and the appeal per-
fected as provided in the Code, the court in which such judg-
ment was recovered may, on special motion. after notice to the
person owning the judgment, that the same is * secured on ap-
peal ; ’ and thereupon it shall cease during the pending of the
appeal, to be a lien on thereal pronerty of the judgment debtor
as against purchasers and mortgagees in good faith.

TITLE IX.

OF THE EXECUTION OF TIIE JUDGMENT IN ClVIL ACTIONS.

Cuaprrer I. The execution
1I. Proceedings supplementary to the executiop

Section 234.
235.

236.
237.
238,

239.
240.
241.
242,

CHAPTER 1.

THE EXECUTION.

Execution within five years of course

Ezecution can only be issued by leave of court after
five years. Leave, how obtained

Judgments, how enforced

The different kinds of execution

To what counties execution may be issued, ILxecution
against a married woman,

Execution against the person, in what cases

Form of the execution

Execution to be returned in sixty days

Existing laws relating to execution continued

See. 234. Execution within five years of course. Writs of
execution for the enforcement of judgments, as now used, are
modified in conformity to this title, and the party in whose
favor judgment has been heretofore or shall hereafter be given
may, at any time within five years after the entry of judgment,
proceed to enforce the same as prescribed by this title.
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Sce. 235. After five years to be issued only by leave of ™~ isued, e

court. Leave, how obtained. After the lapse of five years from
the entry of judgment, an execution can be issued only by leave
of the court, upon motion, with personal notice to the adverse
party, unless he be absent or non-resident, or cannot be found
to make such service, in which case such service may be made
by publication, or in such other manner as the court shall di-
rect. Such leave shall not be given unless it be established by
the oath of the party, or other satisfactory proof, that the
Judgment, or some part thereof, remains wnsati-fied and due.
But the leave shall not be necessary when execution has been
issued- on the judgment within the five years, and returoed
unsatisfied in whole or in part.

Judgment how

Sec. 2836. Judgments, how enforced. Where a judgment Ul

requires the payment of money, or the delivery of real or per-
sonal property, the same may be enforced in those respects by
exccution, as provided in this title. Where it requires the
performance of any other act, a certified copy of the julgment
may be served upon the party against whom it is given, or the
person or officer who is required thereby or by law to obey
the same, and his obedience thereto enforced. If he refuse,
he may be punished by the court as for coutempt.

Sec. 237. 7 different kinds of execution. There shall
'?e three kinds of execution; one against the property of the
Judgment debtor; another against his person; and the third
for the delivery of the possessior of real or personal property,
or such delivery with damages for withholding the same. They
shall be deemed the process of the court, but they need not be
sealed nor subscribed, except as prescribed in section 240.

Sec. 238. T what Counties cxezution may be issued. FEx-
ccution against a married woman. When the execution is
against the property of the judgment debtor, it may be issued
to the sheriff of any county where judgment is docketed.
When it requires the delivery of real or personal property, it
wust be issucd to the sheriif of the crunty where the property
orsome part thercof is sitvated. Ixecutions may be issued
at the sime time to different counties. Real preperty adjudged
10 besold must be sold in the county where it lies, by the sher-

Kinds of
execution

To what conn-
ties issued;
against married
wowman
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iff of the county, or by a referee appointed by the court for
that purpose, and thereupon the sheriff or referee must exe-
cute a conveyance to the purchaser, which conveyance shall be
effectual to pass the rights and interests of the parties adjudg-
ed to be soll. An cxecation may issue sgainst a married
Woman, and it shall direct the levy and collection of tie
amount of the judgment against her from her separate prop-
erty, and not otherwise.

Sec. 239. Ezxecution against the person, in what ecases. If
the action be one in which the defendant tuight have been ar-
rested, as provided in section 132 and section 1314, an execu-~
tion against the person of the judgment debtor may be issued
to any county within the jurisdiction of the court, after the
return of an execution against his'property wnsatisfied in whole
or in part. DBut no execution shall issue against the person of
a judgment debror, unless an order of arrest has been served,
as in this act provided, or unless the complaint containsa
statewent of fucts showing one or more of the causes of arrest
required by section 132.

See. 210. Form of the execution. The execution must be
directed to the sheriff, or coroner when the sheriff is a party or
interested, subscribed by the party issuing it, or his attorney,
and must intelligibly refer to the judgment, stating the court,
the county where the judgment roll or transcript is filed, the
names of the parties, the amount of judgment, if it be for
money. and tlie amount actually due thereon, and the time of
docketing in the county to which the execution is issued, and
shall require the officer substantially as follows:

T. If1t be against the property of the judgment debtor, it
shall require the officer to satisfy the judgment out of the per-
sonal property of such debtor; and if suflicient personal prop-
erty cannot be found, out of the real property belonging to
him on the day when the judgment was docketed in the county
orat any tirxe thereaftor;

2, If it be against real or persoral preperty in the hands of
personal representatives, heirs, devisees, léizatees, or tenants of
real property, or trustecs, it shall require the officer to satisfy
the judgment out of such property.

3, 1f it be against the person cof the judgment debtor, it
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shall require the officer to arrest such debtor, and commit him
1o the jail of the county until he shuall pay the judgment or be
discharged according to law.

4, If it be for the delivery of the possession of real or per- Form of

sonal property, it shall require the officer to deliver the posses-
ston of the same, particularly describing it, to the party enti-
tled thereto, and may at the same time require the officer to
satisfy any costs, damages, or rents or profits recovered by the
same judgment, out of the personal property of the party
against whom it was rendered, and' the value of the property
for which the juigment was recovered, to be specified therein ;
if a delivery thereof cannot be had, and if sufficient personal
property cannot be found, then out of the real property belong-
ing to him on the-day when the judgment was docketed, or at
any time thereafter, and shull in that respect be deemed an ex-
ecation against property.

Sec. 241. T0 be returnable in sizty days. The execution
shall be returnable within sixty days, after its receipt by the

officer, to the clerk with whom the record of judgment is
filed.

Sec. 242, Existing lawsrelating to execution continued, un-
td otherwise providsd. Until otherwise provided by the legis<
lature, the existing provisions of law, not in conflict with this
ehapter, relating to executions and their incidents, the property
liable to sale on execution, the sale and redemption thereof,
the powers and rights of officers, their duties thereon, and the
proceedings to enforce those duties, amd the liability of their

sureties; shall apply to the executions preseribed by this chap-
ter.

CHAPTER II.

PROCEEPINGS SUPPLEMENTARY TG TIE EXECUTION.
Skcrion 243. Order for discovery of property, examination cf
judgment debtor, &c,

244. Any debtor to execution debtor may pay his deb%
to sheriff.

245. Examination of debtors of judgment debtor, or of
those having property belonging to him.

execution

When returns”

blo

Miisting 1aws
continued
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Section 246. Witnesses required to testifv,
247. Compelling party or avitnesses to attend.

£43. What property may be ordered to be applied to the

execution.
249. Judge may appoint receiver, and prohibit transfer

of property.

250. Proceedings upon claim of another party to proper-
ty, or on denial of indebtedness to judgment deb.
tor.

251. Reference by judge.

252. Costs of proceeding.

253. Disobedience of order, how ypunished.

Sec. 243 Order for discovery-of property, examination of judg-
ment debtor, &c.

1. 'When an execution ngainst property of the judgment
debtor, or of any one of the several debrors in the samne judg-
ment, issued to the sheriff of the county where he resides or has
a place of business, or, if he do not reside in the Territory, to
the sheriff of the county where a julgment roll, or a transcript
of a justice’s judgment for twenty-five dollars or upwards, ex-
clusive of costs, is filed, is returned unsatisficd in whole or in
part, the judgment creditor, at any time after such return
made, is entitled to an order from a judge of the court, requir-
ing such judgment debtor to appear and answer conceruing his
property, before such judge, at a time and place specified in the
order, within the county to whiclt the execution was issued.

2, After the issuing of an exccution against property, and
upon proof by affidavit, of a party or otherwise, to the satis-
faction of the court, or a julge thereof; that any judgment
debtor, residing in the district wherc such judge resides has
property which he unjustly refuses to apply towards the satis-
faction of the judgment, such court or judge may, by an order,
require the judgment debtor to appear at a specified time and
place, to answer concerning the same; and such proceedings
may thereupna be had for the application of the judgment deb-~
tor towards the satisfaction of the judgment as are provided
upon the return of an execution.

3, On an examination under this section, either party may
examine witnesses in his behalf, and the judgment debtor may
be examined 1n the same manner as a witness,
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4, Instead of the order requiring the attendance of the judg- oot o perty
went debtor, the judge may, upen- proof by affidavit or other-
wige, to his satisfaction, that there is danger of the debtor’s
loaving the Territory, or concealing himself, and that there i3
reason to believe he has property which he unjustly refuses to
apply to such judgment, issue a warrant requiring the sheriff of
any county where such debtor may be, to arrest him and bring
him befere such judge. Upon being brought before the judge,
e may be examined on oath, and, 1f it then appears that there
18 danger of the debtor’s leaving the Territory, and that he has
property which he has unjustly refused to apply to such judg-
ment, ordered to enter into an undertaking, with one e more
sureties, that he will, from time to time, attend hefore the
Judge as he shall direct, and that he will not, during the pen-
dency of the proceedings, dispose of any portion of his. proper-
tynot exempt from exscution. In default of entering into
such undertaking, he may be committed to prison by warrant
of the judge, as'for a contempt.

9, No person shall, on examination pursuant to this chapter,
be excnsed from answering any question on theground that his
examination. will tend to convict him of the commission of a
fraud; byt his answer shall not be used as evidence against
him in any criminal proceeding or prosecution. Nor shall he
be excused from answering any question on the ground that he
has, before the examination, executed any conveyance, assign-
ment or transfer of his property for any purpose, but his an-
swer shall not be used as evidence against him in any criminal
proceeding or prosecution.

See. 244, Any debtor may pay cxecution against Lis creditors, D::t:xrecr\?:i{m _
After the issuing of execution against property, any person in« r
debted'to the judgment debtor may pay to the sheriff theamount
of his debt, or so much thereof as shall be necessary to satisfy
the execution and the sheriff’s receipt shall be a sufficient dis-
charge for the amount so paid.

Sec. 215. Eramination of debtors of judgment debtor, or of gramination o
those having property belonging to him. After the issuing Jiin®s,
‘treturn of an execution against property of the judgment
debtor, or ofany one of several debtors in the same judgment,
and.upon an affidavit that any person or carporation has pro-
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perty of such judgment debtor, or is indebted to him in an
amount exceeding ten dollars, the judge may, by an order, re-

quire such person or corporation, or any daificer or member
thereof, to appear at a specified time and place, and answer
concerning the same. The judge may also in Lis discretion,
require notice of such proceeding to be given to any party to
the action, in such manner as may seem to him proper.  The
proceedings mentioned in this section, and in section 243, may
be taken upon the return of an execution unsatisfied, issued
upon a judgment recovered in an action aguinst joint debtors,
in which some of the defendants have not been served with the
summons by which said action was commenced, so far as relates
to the joint property of such debtors; and all actions by credi-
torsto obtain satisfaction of judgments out of the property of
joint debtors are maintainable 1n the like manner and to the
like offcct. These provisions shall apply to all proceedings and
actions now pending, and not actually terminated by any final
Judgment or decree.

Sec. 246. Witness required to testify. Witness may be re-
quired to appear and testify on any proceedings under this chap-
ter, in the sam~ manner as upon the trial of an issue.

Sec. 247. Compelling party or witnesses to attend. The
party or witness may be required to attend before the judge,
or before a referec appointed by the court or judge; if before
a referee, the cxamination shall be taken by the referee, and
certified to the judge. All examinations and answers before a
judge or referee, under this chapter, shall be on oath, except
that when a corporation answers, the answer shall be on the
oath of an officer thercof.

Sec. 248. What property may be ordered to be applied to
the execution. The judge may order any property of the judg-
ment debtor, not excmnpt from exccution, in the hands either of
himself or any other person, or due to the judgment debtor, to
be applied towards the satisfaction of the judgment ; except that
the earnings of the debtor for his personal services, at any time
within sixty days next preceding the order, cannot be so ap-
plied when it is made to appear by the debtor’s affidavit or
otherwise, that such carnings are necessary for the use of a
family supported wholly or partly by his labor.
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Sec. 249. Judye may appoint receiver and prolibit transfer, Jndge appaint

dc.y of property. The judge may also, by order, appoint a P e pro-
receiver of the property of the judgment debtor, in the same perty
wanner, and with the like auathority, as if the appointment was
made by the court, according to scction 197. Bat before the
appeintment of such receiver, the judge shall ascertain, if prac-
ticable, by the oath of the party, or otherwise, whether any
other supplementary proccedings ave peoding against the
Judguent debtor, and if such proceedings are so pending, the
plaintiff therein shall have notice to appear before him, and
shall likewise have notice of all subsequent proceedings in re-
lation to said reccivership. No more than one receiver of the
property of a judgment debtor shall be appointed. The judge
may also, by order, forbid a transfer or other disposition of the
property of the judgment debtor not exempt from execution,
and any interference therewith. Whenever the julge shall
grant 2n order for the appointment of a receiver of the property

of the judgment debtor, the same shall be filed in the office of
the clerk of the court where the judgment roll in the actionor
transcript from justice’s julgment, upon which the proceedings
are taken, is filed ; and the said clerk shall record the order in
a book to be kept for that purpose in his office, to be called
“Book of orders appointing reccivers of judgment debtors,”
und shall note the time of filing of said order therein. A certi-
fed copy of said order shall be delivered to the receiver named
therein, and he shall be vested with the property and effects of
the judgment debtor from the time of the filing and recording
of the order agaforcsaid. The receiver of the judgment debtor
shall be subject to the direction and control of the court in
which the judgment was obtained upon which the proceedings
are founded. DBuat before he shall be vested with any real pro-
perty of such judgment debtor, a certified copy of said order
shall also be filed and recorded in the office of the register of
deeds of the county in which any real estate of such judgment
debtor sought to be affected by such order is situated, and also
in the office of the register of deeds of the county in which such
judgment debtor resides.

Sec. 250. Proccedings upon claim of another party to pro-
perty, er on denial of indebtedness to judgment debtor. If 1t
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appear that a-person or corporation alleged to have preperty of
the judgment debtor, or-indebted to him, claima an interest in
the property adverse to Lim, or denies the debt, such intercst or
debt shall be recoverable only in an action against such person-
or corporation by the receiver; but the judge may, by ors
der, forbid a transfer or other disposition of such property or
interest, till.a-sufficient opportunity be given to the receiver to-
commence the action, and prosecute the same to judgment and
exccution ; but such order may be modified or dissolved by the
Jjudge granting the sawe, atany time, on such cecurity as he
shall direct.

Sec. 251, ZLcerence by judge. The judgze may, in his dis-
cretion, order a reference to a referec agreed upon by the par-
ties, or appointed by himn, to report the evidence or the facts,
and, may in his discretion, appoint such referec in the first or-
der, or at any time.

Sec. 252, Costs of proceeding.  The judge may allow- to
the judgment creditor, or to any rarty so cxamined, whether
a party tethe action or not, witnesscs’ fees and dizburscments,
and a fixed sum in additien, not exceeding thirty dollars, as
costs.

Sec. 263. Disobedience of order, how punisked. If any
person, party, or witness, disobey an order of the judge or refe-
rce, duly served, such person, party, or witness, may be punished
by the judge as fora centempt.  Amd in all cases of commit-
ment under this chapter, the person committed may, in case of
inability to perform the act required, or to endure the imprisa
onment, be discharged from imprisonment by the court or judge:
committing him, or the court in which the judgment was réndere
ed, on such terms as may be just.

TITLE X,
OFTHE COSTF IN CIVIL ACTIONS.

Secproy 254. Agreementof parties with attorneys, &e
255 Costs, when allowed..of course to the plaintiff

5
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Szer1o¥ 256. Costs, when allowed of course to ths defendant

257, Costs, when allowed to either party, 1n the discre=
tion-of the court

258. Amount of costs allowed

259. Allowance in addition to costs

260. Allowance how computed. Difficult and extraor-
dinary cases

260. Interest on verdict or report, when allowed

262. Costs, how to be inserted in judgment. Adjust=
ment of interlocutory costs,

283. Clerk’s fees

264. Referees fees

265. Costs on postponment of trial

266, Costs on a motion

267. Costs against an infant plaintiff

208. Costs in an action by or against an executoror ad-
ministrator, trustee of an express trust, or a person
expressly authorized by statute to sue. Security for
costs

269. Costs in reyiew of a decision of an inferior court in
aspecial proceeding

270. Costs ia actions by the people

271, The like

272. Costs azainst assignee after action brought, of cause
of action

273, Costs on a settlement.

Sec. 254. Agrecment of parties with attorneys &c. The amount
of fees of attorneys, solicitors and counsel in civil and criminal ac-
tions shall be left to the agrecment express or implied of the par-
ties. But there may be allowed to the prevailing party, in civil ac<
tions, upon the judgment, certain sums by way of indemnity for his
expenses in the action, which allowancesare in this act termed costs.

Sec. 255. When allowed of course to the plaintiff. Costs shall be
allowed of course to the plaintiff, upon a recovery, in the following
cases :

1, In an action for the recovery of real property, or when a claim
of title toreal property arises on the pleadings, or is certified by the
court to have come in question at the trial;

2, In an action to recover the possession of personal property ;

3, In the actions of which a court of justice of the peace hasno
Jurisdiction ;

4.In an action for the recovery of money, where the plaintiff
thall recover fifty dollars; but in an action for assault, battery, false
imPrisomnent, libel, slander, malicious prosecution, criminal conver-
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sation, or seduction, if the plaintiff recover less than fifty dol-
lars damage, he shall recover no more costs than damages.
And in action to recover the possession of personal property,
if the plaintiff recover less thau fifty doilars damages, he shall res
cover no more costs than damages, unless he recovers also property,
the value of which, with the damages, amouats to fifty dollars, or the
possession of property be adjadged to him, the value of which, with
the damages, amounts to {ifty dollars; sueh value must be determined
by the jury, court, or referee, by whom the action is tried.

When several actions ghall be brought cn one bond, recognizance,
promissory note, bill of c¢xchange, or uther instrument in writing, or
in any other case, fur the same cause of action, against several parties
who might have becn joined as defendants in the same action, no
costs other than disburscments shall be allowed to the plaintiff in
more than one of such actions, which shall be at his clection ; Pro-
vided, That the party or parties procecided against in such other action
or actions have becn within this Territory, and not secreted.

Sec. 256. When allowed to defendant. Costs shall be allowed of
course to the defendant, in the actions mentioned in the last section,
unless the plaintiff be entitled to costs therein.

See. 257. When allowed to either party, in the discretion of ths
court. Tu otheractions, costs, may beallowed cr not, in the discree
tion of the court.

In all actions where there are several defendants not wnited in ine
terests, and making scparate defences by separate answers, and the
plaintiff fails to recover judgment against all, the court may award
costs to such of the defendants as have judgment in their favor, or any
of them. Inthe following cascs the costs of anappealshall be in the
discretion of the court:

1, Wher a new trial shall be ordered ;

2, When a judgment shall be affirmed in part, and reversed in
part;

See, 268. Amount of costs allowed. When allowed, costs shall
be as follows :

1, To the plaintiff, for all proceedings before notice of trial, eight
dollars: for all proccedings after notice and before trial, eight dol-
lars; for each additional defendant served with process not exceed-
ing ten, two dollars; and for each necessary defendant in excess of
that number, served with process, one dollar.

2, To the defendant, for all proceedings before notice of trial, five
dollars ; and for all proceedings after notice of and before trial, eighs
dollars,
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3, To either party, where a new trial shall be had, for all procesd~ Amount of essts

ings after the granting of and before such new trial, twelve dollars ;
for attending upon and taking the deposition of a witness condition-
ally, or attending to perpetuate his testimony, five dollars ; for draw-
ing interrogatories to annex to a commission for the taking of tes-
timony, five dollars ; for attending the examination of a party before
trial, five dollars ; for making and serving a case, or case containing
exceptions, eight dollars ; except that where the case shall necessarily
contain more than fifty folios, tbere shall be atlowed ten dollars in
addition thereto ; and for making and serving amendments thereto,
five dollars. o the plaintiff for the appointment of a guardian of
an infant defendant, five dollars ; but no more than ten dollars shall
be allowed for the appointment of guardians in any one action. To
‘the plaintiff for procuring an order of injunction, ten dollars.

4, To either party for the trial of an issue of law, ten dollars; f:Of
every trial of an issue of fact, tifteen dollars; and whera the !,r.xal
shall necessarily occupy more than two days, ten doHars in addition
thereto,

9, To either party on appeal to the supreme court, before argd”
ment, ten dollars; for argument twenty dollars, and when a judg-
ment is affirmed, the court may, in its diseretion, also award dama-
ges for the delay, not exceeding ten per cent on the amount of the
Judgment;

6, To cither party, fot every term, not-exceeding five, at which the
cause is necessarily on the calender and is not tried, or is postponed
by crder of the court, five doHars ; and for every term not exceeding
ten, excluding the term at which the cause is argmed in the supreme
court, ten dollars ; but in an action hereafter brought to recover
dower, before admeasurement of real property aliened by the hus-
baad, the plaintiff shall not recover costs unless it appear that the

dower was demanded before the commencement of the action and
was refused.

The same costs shall be allowed to the plaintiff in proceedings un-
der chapter two, title twelve, of the second part of this Code, as up-
on the commencement of an action.

Costs shall be allowed to the prevailing party in judgments renw
dered on appeal from justices courts in all cases, with the following
exceptions and limitations: In the notice of appeal, the appellant shall
state in what particular or particulars he claims the judgment should
bave been more favorable to him. Within fifteen days after the ser-
vice of the notice of appeal the respondcnt may serve upon the ap-
Pellant and justice an offer, in writing, to allow the judgment to bo

allowed
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amount ef costs corrected in any of the particulars mentioned in the notice of pa-

ailowed

peal. The appellant may therenpon, and within five days thereafter,

file with the justice a written acceptance of such offer, who shall

thereupon make a minute. thereof in his docket, and correct such

judgment accordingly, and the same, so corrected, shall stand as his

judgment, and be enforced accordingly; and any exccution which

has been issued upon judgment appealed from shall be amended by

the justice to correspond with the amended judgment; and no uns
dertaking given to stay execution shall be enforced for more than-
the amount of the corrected judgment. 1f such offer be not made,

and the judgment in the appellate court be more favorable to the

appellant than the judgment in the court below, or if such offer be-
made and not accepted, and the judgwent of the appellate court be
more favorable to the appellant than the offer of the respondent, the
appellantshall recover costs. If the offer be mads,and accepted by the
appellant the appellant shall recover all his dishursements on appeal,
and all his costs, in the court below: But the appellant shall not re-
cover costs exceptas provided in thischapter. The respondent shall be
entitled te recover costs where the appellant is not.

Whenever costs are awarded to the appellant, Fe shall be allowed
to tax, as part thereof, the costs and fees paid to the justice on
making the appeal, as disbursements, in-addition to the costs in the
appellate court; and when the judgwent.in the suit before the jus-
tice was agoinst such appellant, he sball further be allowed to tax
the costs incurred by bim which he would have been entitled to re-
cover in. case the judgment below had been rendered in his favor,

If, upon an appeal; arecovery for any debt or damages be had by

one party, and costs be awarded to the other party, the court shall
set off such costs against such .debt or damages, and render such
judgment for the balance.

The following fees and costs, and no other, except fees of officers,
disbursements, and witnesses’ fces, shall be allowed on appeal to the
party entitled to costs as hercin provided, when the new trial is in
the district court;

For proceedings before notice of trial three dollars;

Yor all subsequent proceedings betor2 trial, three dollars ;

For trial of an issue of law, five dollars;

For every trial of an issue of fact, ten dollars;

For argument of a motion for a new trial on a case of bill of exs
ception, ten dollars.

In all cases, to either party, for every term, not. exceeding five, at
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which the appeal is necessarily on the calender and is not tried or
13 Dot postponed by the court, five dollars.

In other appeals the costs shall be as follows: To the appellant
on reversal, fiftecn dollars; to the respondent, on the affirmance,
twelve dollars. If the judgment appealed from be reversed in part
and affirméd as to the residue, the amount of costs allowod to either
party shall be such sum as the appellate court may award, not ex~
ceeding ten dollars, Ifthe appeal be dismissed for wapt of proses
ewdon, no costsshall be allowed to either party. In every appeal,
the justice of the peace before whom the judgment appealed from
was rendered, shall receive two dollars for his return. If the judg-
ment be reversed for an error of fact in the proceedings, not af~
fecting the merits, costs shall be in the discretion of the court.

If, in the notice of appeul, the appellant shall not state in what
particular or particulars he claims the judgment should have .been
rnade more favorable to him, ke shall not be cntitled to costs unless
the judgment appealed from be wholly reversed.

85.
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Sec. 259. Addition allowance. In addition to these allowances: 2{ qance

there shall be allowed to the plaintiff, upon the recovery of judg:
ment by him, in any action for the partition of real property, or for
the foreclosure of a mortyage, or in any action in which a warrant
of attachment has been issued, or for an adjudication upon a will or
other instrument in writing, and in proceedings to compel the de-
termination of claims to real property, the sum of five per cent. on
the recovery, asin the next section prescribed for any amount not
exceeding two huadred dollars; an additional sum of 2} per cent. for
any additional amount not exeeeding four hundred dollars; and an
additional sum of one per cent. for any additional amount not ex-
ceeding one thousand dollars.

And in the actions above named, if the same shall be settled before
the judgment therein, like allowances upon the amount paid or se-
cured upon such settlement, at one-half the rates above specified.

Sec. 260. Allowance how computed. Dificult and extraordinary
cases. These rates shall be estimated upon the value of the propa
erty claimed or attached, or affected by the adjudication upon the will
or other instrument, or sought to be partitioned, or the amount found
due upon the wmortgage in action for foreelosure. And whenever it
shall be necessary to apply to the court for an erder enforcing the
Payment of an installment falling due after judgment in action for
foreclosure, the plaintitf shall be entitled to the rate of allowance
in the last section presctibed, but to no more in the aggregate than
if the whole amount of the mortgage had been due when judgment

Allowanae hew
computed

Unpusual cases
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was entered. Such amount of value must be determined by the
court, or by the commissioners in case of actual partition. In dif-
ficult and extraordinary cases, whero a trial Has becn had, except in
any of the actions or proceedings (other than those for the partition
of real estate) specified in section 259, and in actions or proccedings
for the partition of real estate, the court may also, in its discretion
make a further allowance to any party, not exceeding five per cent,
upon the amount of the recovery or claim, or subjcct matter in-
volved.

Avowen:o of Sec. 261, Intcrest an verdict or veport, when allowed. When the
vertccorreport judgment is for the recavery of money, interest, from the time of the
verdict or report until judgment be finally entered, shall be compu-

ted by the clerk, and added to the costs of the party entitled thereto.

€nste how 1o Sec. 262. Costs, how to be inserted in judgment, Adjustment of
we maeried in . . . .

Jnbariens tnterlocutory costs. The clerk shall insert in the entry of judgment on
adjustment o

wterlocutary  the application of the preveiling party, upon five days’ notice to the
o other, except when the attorney reside in the same city, village, or
town, and then upon two days’ notice, the sum of the ailowances for
costs as provided by this Code, the necessary disbursements, including
the tecsof officers allowed by law, the fees of witoesses, the reason-
able compensation of commissioners in taking deposition, the fees of*
referees, and the expense of printing the papers for any hearing
when required by rule of the court. The disbursements shall be
stated in detail and verified by affidavit. A copy of the items of the:
costs and disbursements shall be served, with a notice of adjustment.

Whenever itshall be necessary to adjust costs in any interlocutory
procceding in an action, or in any special proceeding, the same shall
be adjusted by the judge before whom the same be heard, or the
Court before which the same may be decided or pending, or in such
other manner as the judge or court may direct.

Foss of clork Sec. 268. Clerk’s fees. Tha clerk shall receive :
On every trial, from the party bringing 1t on, two dollars;
On entering a judgment by filing transcript, ten cents ;
On entering judgment, one dollar.
But this section shall not be so construed as to prohibit the clerk
from receiving any other fees that may be allowed to him by law, for,
any other service not included in this section.

of redacoss Sec. 264. Referee’s fees. The fees of referees shall be three dol-
larg to each, for every day spentin the business of the reference ; but
the parties may agree in writing upon any other rate or compensation.
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Sec. 265. Costson postponcment of trial. When an application carra on sousta
shall be made to a court or referees to postpone a trizl, the payment “***

to the adverse party of asum not exceeding ten dollars, besides the fees

of witnesses, may be imposed as the condition of granting the posts

ponement.

Sec. 260. Costson amotion. Costs miay beallowed on a motion, in on a motion
the discrction of the court or judge, not exceeding tea dollars, and may

be absolute or directed to abide the event of the action,

See. 237. Costs against infunt plaintif.  When costs are ad- Costs againes
3 H s Hre 3: infant plaintis
judged against an infant pleintiff, the guardian by whom he appeared
in the action shall be respensible therefor, and payment thereof may be
enforced by attachment.

Sec. 268. Costs 7n action b;y or against aiv executor or administras Costs in other
tor, trustees of an cxpress lrust, or a person cxpressly authorized by cuset
statute to sue.  Security for custs.

1. In an action prosecuted or defended by an exccutor, administra-
tor, trustee of an express tiust, or a person expressly authorized by
statute, costs shall be rccovered, as in action by and against a per=
gon prosecuting or defending in uis own right ; bat such costs shall
be chargcable only upon or collected of the estate fund, or party re-
presented, unless the court shall dircct the same to be paid by the
plaintiff or defendant persenally, for mismanagement or bad faith in
such action or defence, But this section shall not be counstrued to
allow costs agaiust exccutors or administrators where they are now
exempted therefrom.

2. And whenever any claim against a deceased person shall be re~
ferred, pursuant to the provisions of law, the prevailing party shall
be entitled to recover the fees of referécs and witnesses, and other
necessary disbursements, to be taxed according to law.

8. And the court may, in its discretion, in the cases mentioned in gocyyiy sor
this scction, require the plaintiff to cive security for costs. costs

Sec. 269. Custs on review of a decision of an inferior courtin a special Costs on review
proceeding. When the decision of a court of inferior jurisdiction in a Jeisionotio: |
special proceeding, including appeals fro.m probate courts, shall be Toci® P™"
brought before the supreme court for review, such proceedings shall
for all purposes of costs, be deemed an actien at issue, on a question
of law, from the time the same shall be brought into the suprenfe
court, and costs thereon shall be awarded and collected in'such mana

rer a8 the courtshall direct according to the nature of the case.

Sec, 270. Costs in action by the pcople. Inailcivil actions, pross
ecuted in the name of the people of the Territory, by.an officer duly
6*
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authorized for that purpose, the people shall be liable for costs in the
same cases and to the same extent as private parties. 1f a private
person be joined with the people as plaintiff, he shall be liable in the
first instance for the defendant’s costs, which shall not be recovered of
the people till after execution issued therefor against such private
party and returned unsatisfied.

See. 271. Costs in actions by thepeople.  In an action prosecuted
in the nawme of the people of this Territory, for the recovery of money
ot property, or to establish a right or claim for the benefit of any
county, city, town, village, corporation or person, costs awarded
sgainst the party plaintiff shall be a charge against the party for
whosz benefit the action was prosecuted, and not against the people.

Bec. 272. Costs against assiynce after action brought of cause ¢f
action. In actions in which the causc of action shall, by assignment
after the commencement of the action, or in any other manner, be-
come the property of a person net.a party to the action, such person
shall be liable for the costs, in the same manuer as if he were a party,
and payment thereof may be enforced by attachment.

Sec. 273. Costs on a scttlemeent. Upon the settlement, before
judgment, of any action mentioned in sectian 255, no greater sum
shall be demanded from the defendant as costs than at the rates pre-
scribed by that section.

TITLE XI.

ON APPEALE IN CIVIL ACTIONS.

Crarrer 1. Appeals in general
11. Appeals in the supreme court

CHAPTER I.

APPEALS IN GENERAL.

BzcTion 274. Appeals
275. Orders made out of court, how vacated or modified
276. Who may appeal
277. Parties, how designated on appeals
278. Appeals, how made



CIV1L, PROCEDURE 89

Brcriox 279. Clerk to transmit papers to appeliate court.

280. Intermediate orders nffecting the judgment may be
reviewed on the appeal frem the judgment
Judgment on appeal
Time for appealing.

8
8

| 20§+
1o

Sec. 274, Appeals. The mode of reviewing a judgment or Appeal in
order, in a civil action, shall be that prescribed by this title. geuera

Sec. 275. Orders made out of court, how vacated or modi- Oriers made ons

of court how
Jied. An order made out of court, without notice to the ad~ Yaoned o
verse party, may be vacated or modified, without notice, by
the judge who made it, or may be vacated or modified on notice,

in the manner in which other motions are made.
1

Sec. 216. Who may appeal. Any party aggrieved may Who may appea
appeal in the cases prescribed in this title.

Sec. 277. Parties, how designated on appeal. The party Terties bov,
-appealiny shall be known as the appellant, and the adverse PP
party as the respondent. But the title of the action shall not

be changed in consequence of the appeal.
Sec. 278. Appeal, how made : appeal how

1. An appeal must be made by the service of o mnotice in .
writing on the adverse party, and on the clerk with whom the
Judgment or order appealed from is entered, stating the appeal
from the same or some specified part thereof;

2. Whea a party shall give, in good faith, notice of appeal
from a judgment or order, and shall omit, through mistake, to
do any other act necessary to perfect the appeal or to stay
proceedings, the court may permit an amendment on such
terms as may be just.

Sec. 279. Transmission of papers to appellate court. If Transmission ef
the appellant shall not, within twenty days after hig appeal ig Brveal
perfected, cause a certified copy of the notice of appeal and of
the judgment roll, or, if the appeal be from an order or any
part thereof, a certified copy of such order and the papers
upon which the order was granted, to be transmitted to the
appellate court by the clerk with whom the notice of appeal is
filed, the respondent may cause such certified copy to be trans-
mitted by such clerk to the appellate court, and recover the

expenses thereof as a disbursement on such appeal in case of
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judgment or order appealed from shall be in whole or in part
affrmed; and this provision shall apply to all appeals hereto«
fore taken where the appeal has not been dismissed in the
manner prescribed by the rules of the appellate court.

Intermediate Sec. 280. Intermediate orders affecting the judgment may
ordera atfecting R .

tho Judgmett be reviewed ow the appeal. Upon an appeal from a judgment,
may bhe 1eviwe

ou wpjual the court may review any intermediate order involving the
merits and nccessarily effecting the judgment.

Judgmont on Bee. 281. Judgment on appeal. Upon an appeal from a

“opust judgment or order, the appellate court may reverse, affirm, or
modify the judgment or order appealed from, in the respect
mentioned in the notice of appeal, and as to any or all the
parties, and may, if necessary or proper, order a new trial.
When the judgment is reversed or modified, the appellate court
may make complete restitution of all property and rights lost
by the erroneous judgment.

Yime ot appemt  SCC. 282. Time for appealing. The appeal to the supreme
court under subdivision 2 of section 10 of this code, must be
taken within sixty days after written notice of the order shall
have been given to the party appealing; every other appeal
allowed by the second chapter of this title must be taken within
two years after the judgment shall be perfected by filing the

Judgment-roll.

CHAPTER II.

APPEALS TO THE SUPREME COURT.

SecTion 283. Appeal,in what cases

284 On appeal, security must be given or deposit made;
unless waived

285. On judgment for money, security to stay execution.
New undertaking in sureties on first becoming in«
solvent

286. If judgment be to deliver document or personal
property, it must be deposited or security given

287. If judgment be to execute conveyance, it must be-
executed and deposited

288. Security where judgmentis to deliyer real property
or for a sale of mortgaged premises
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Becrion 289. Stay of proceedinas upon security being given
290. ¥Undertakings may bo in one instrument or several
291, Security to be approved and sureties to justify
202. Perishable property may be sold, notwitlistanding
appeal
203. Undertaking must be filed

a1

Sec. 283. Appeal, in what cases. An appeal may be taken Appeot in whas

to the supreme court in the cases mentioned in scction 10,
when any of the courts mentioned therein shall render judg-
ment upon & verdict taken subject to the opinion of the court ;
the questions or conclusions of law, together with a concise
statement of the facts upon which they arose, shall be pre-
pared by and under the direction of the court, and shall be
filed with the judgment-roll, and be deemed a part thereof, for
the purpose of a review in the supreme court. The provisions
of this section shall apply to any judgment therein mentioned
that has been heretofore rendered, and, upon which an appeal
has been brought and is now pending, or upon which an appeal
shall hereafter be brought. When the return has already
been filed with the clerk of the supreme court such statement
shall be filed with him, and be deemed a part of such return.

Sec. 284. On appeal, security must be given or deposit made,
unless waived. To render an appeal effectual for any purpose,
a written undertaking must be exccuted on the part of the ap-
pellant, by at least two sureties, to the effect that the appel-
lant will pay all costs and damages which may be awarded
against him on the appeal, not exceeding two hundred and
fifty dollars; or that sum must be deposited with the clerk with
whom the judgment or order was entered, to abide the event of
the appcul.  Such undertuking or deposit may be waived by a
written eonsent on the part of the respendent.

Sec. 285. On judgment for money, security to stay execu-
tion. New undertakingon sureties in first becoming insolvent.
If the appeal be from a judgment directing the payment of
money, it shall not stay the execution of the judgment, unless
8 written undertaking be executed on the part of the appellant
by at least two sureties, to the effect that, if the Judgment ap-~
pealed from, or any part thereof, be affirmed, or the appeal be
dismissed, the appellant will pay the amount dircoted to be

cuses
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paid by the judgment, or the part of such amount as to which
the judgment shall be affirmed, if it be affirmed only in part,
and all damages which shall be awarded against the appcllant
upon the appeal. Whenever it shall be made satisfactorily to
appear to the court that since the execution of the undertaking
the surcties have become insolvent, the court may, by rule or
order, require the appellant to execute, file, and serve a new
undertaking as above; and in case of neglect to execute cuch
undertaking within twenty days after the service of a copy of
the rule or order requiring such new undertaking, the appeal
may, on motion to the court, be dismissed with costs. When-
cver it shall be necessary for a party to any action or proceed-
ing to give a bond or an undertaking, with surety or sureties,
he may, in lieu thereof, deposit with the officer or into court,
as the case may require, money to the amount for which such
bond or undertaking is te be given. The-court in which such
action or proceeding is pending may direct what disposition
shall be made of such money, pending the action or proceeding.
In any case where, by this section, the money is to be deposit-
cd with an officer,a judge of the court, at special term or at
chambers, upon the application of cither party, may, before
such deposit is made, order it to-be deposited in court instead
of with such officer; and a deposit made, pursuant to such or-
der, shall be of the same effect as if made with such officer.

Tn eato of Sec. 286. If judgment be to deliver document or personal
judgment to

geliverdocu-  property, it must be deposited, or security be given. If the
Jjudgment appealed from direct the assignment or delivery of
documents or personal property, the execution of the judgﬁlent
shall not be stayed by appeal, unless the things required to be
assigned or delivered be brought into court, or placed in the
custody of such officer or receiver as the court shall appoint,
or urless an undertaking be entered into on the part of the ap-
pellant, by at least two sureties, and in such amount as the
court ghall direct, to the cffect that.the appellant will obey the
order of the appellant court npon the appeal.

. ) .
vt to V9B Sec. 9287. If to execute conveyance, 1t must be executed and

ment to

ul . . .
auce | omTey deposited. If the judgment appealed from direct the execution

of a conveyance or other instrument, the execution of the judg-
ment shall not be stayed by the appeal until the instrument
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shall have been executed and deposited with the clerk with
whom the judgment is entered, to abide the judgment of the
appellate court.

Sec. 288. Security where judgment i3 to deliver real prop- g’offzs:eoroga{‘.”fi
exty or for a sale of mortyaged premises. If the Jjudgment mortaged
appealed from direct the sale or delivery of possession of real ’
property, the execution of the same shall not be stayed; unless
a written undertaking be exccuted on the part of the appellant,
with two sureties, to the effect that, during the possession of
such property by the appellant, he will-not commit, or suffer to
be committed, any waste thereon, and that if the Jjudgment be
affirmed, he will pay the value of the usc and occupation of the
property, from the time of the appeal until the delivery of pos-
session thereof, pursuant to the judgment, not exceedinz a sum
to be fixed by a judge of the court by which judgment was ren~
dered, and which sLall be specified in- the undertaking. When
the judgment is for the sale of mortgaged premises, and the
payment of a deficiency arizing upon the sale, the undertaking
ehall also provide for the payment of such deficiency.

See. 280. Stay of pioccedings upon security being G gpug or proceed
Whenever an appeal is perfected as provided by seciions 285, o iving
280, 257, and 288, it stays all further proceedings in the court
below upon the julgment and appeal from, or upon the matter
embraced therein ; but the court below may proceed upon any
other matter included in the action and not affected by the
Judgment appealed from. And the court below'may, in its dis-
cretion, dispense with or limit the sccurity required by sections
285, 2806, and 288, when the appellant is an executor, adrin«
istrator, trustee, or other person acting in another’s right ; and
may also limit sueh security to an amount not less than fifty
thousand dollars, in the cases mentioned in sctions 28¢, 237,
and 238, where it would otherwise, according to those sections,
exceed that sum,

Sec. 290. Undertakings may be in one instrument or sev- Undertaing me -
eral. The undertakings prescribed by sections 284, 285, 286, strument of
and 283, may be in one instrument or several, at the option of
the appellant ; and a copy, including the names and residence
of the sureties, must be served on the adverse party, with the
notice of appeal, unless a deposit is made as provided in section
284, and notice thereof given,
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Security must Sece. 291, Security to be approved and to justify. An un-

be approved &c . .
dertaking upon an appeal shall be of ne effect, unless it be
accompanied by the affidavit of the sureties that they are each
worth double the amount specified therein. The respondent
may, however, cxcept to the sufficiency of the sureties, within
ten days after the notice of the appeal; and unless they or
other sureties jnstify before a judge of the court below, as prea
scribed by sections 148 and 149, within ten days thereafter,
the appeal shall be regarded as it no undertaking had been giv-
en. The justification shall be upon a notice of not less than
five days.

When perisna-  5eC. 293, Perishable property may be sold notwithetanding

Hio may bosold appeal. In the cases not provided for in sections 285, £86,
287, 288, and 289, the perfecting of an appeal, by giving the
undertaking mentioned in section 284, shall stay proceedings
in the court below upon the judgment appealed from, except
that where it directs the sale of perishable property, the court
below may order the property to be sold, and the proceeds there-
of to be deposited or invested, to abide the judgment of the ap-
pellate court.

Cndertating Sec. 203. Undertaking must be filed. The undertaking
mustbsdied  mygt be filed with the clerk with whom the judement or order
appealed from was ordered.

TITLE XII.

OF THIE MISCELLANEOUS PROCZEDINGS IN CIVIL ACTIONS, AND
GENERAL PROVISIONS.

Craprer 1. Submitting a controversy without action,

IL. Proceedings against joint debtors, heirs, legatees,
devisees, and tenants holding under a judgmens
debtor.

III. Confessior of a judgment without action.

IV, Offers of the defendant to com promise the whole eor
a part of the action.

V. Admission or inspection of writings.

VI. Examinations of parties.
VII. Examination of witnesses.
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Crmar. VIII. Zlotions and orders.
I1X. Entitling afiidavits.
X. Computation of time.

XI. Notices, and filing and service of papers.
XII. Duties of sheriffs and coroners.

XIII, Accountability of guardians.

XIV. Powers of referees.

XV. Miscellaneous provisions.

CHAPTER I.

SUBMITTING A CONTROVERSY WITHOUT ACTION.

&scrioNy 294, Controversy, how submitted without action,
295. Judgment.

296. Judgment, how enlorced or appealed from.

Sec. 294. Controvcrsy, how submitted without action. Pare
ties to a question in difference, which might be the subject of a
civil action, may, without action, agreeing upon a case contain-
ing the facts upon which the controversy depends, and present
a submission of the same to any court which would have juris-
diction if an action had been brought. But it must appear by
affidavit that the controversy is real, and the proceeding in
good faith, to determine the rights of the parties. The court
shall thereupon hear and determine the case, at a general

term, and render judgment thereon, as if an action were de-
pending.

Sec. 295. Judgment. Judgment shall be entered in the
judgment-book, as in other cases, but without costs for any pro-
ceeding prior to notice of trial. The case, the submission,

and a copy of the judgment shall constitute the judgment-
roll.

Sec. 296. Judgment, how euforced or appealed from. 'The
judgment may be enforced in the same manner as if it had beea
répdered in action, and shall be subject to appeal in like man-
her.

95

controversy
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Judgmené
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CHAPTER II.

PROCEEDINGS AGAINST JOINT DEBTORS, IIEIRS, DEVISEES, LEGA+<
TEES, AND TENANTS IIOLDING UNDER A JUDGMENT
DEBTOR.

Section 207. Parties, not summoned in action on joint contract,

may be sumimoned alter judgment

293, If judgment debtor dit, his representatives may be
summoted

289, Ferm of summons

300. Summons to be accompanied by afidavit of amount
due

501, Party summoned may answer and defend

302, Subzequent pleadings and proceedings the same as
in an action

303, Answer and reply to be verificd as 1 an action

Partionnot’ See. 207, Parties, not sumiioned in action onjoint contract,
sumoneb o

joint contrat  mdy be swinmonsd after judgment. When a judgment shall
W Judsment " be recovere:l against one or move of several persons jointly ins
debted upon a contract, by procecding as provided in section
82, these who were not orizinaily summoned to answer the com-
plaint 1nay be suminoned to show cause why shey should not be
bound by the julgment,in the same manner as if they had been
originally summoned.
On derth of Sec. 208. If judgment debtor diz, Lis representatives may
?ﬁisgﬁ‘&:}gz be summoned. In caseof the death of a judgment debtor after
judgment, the heirs, devisces, or legatees of the judzment debt«
or, or the tenants of real property owned by him ‘and affected
by the judawent, may, after the expiration of three years from
the time of granting.letters testamentary or of administration
upon the estate of the testator or intestate, be summoned to
show cause why the julgment should nct be enferced against
the estate of the judgment debtor in their hands respectively;
and the personal representatives of a deceased judgment debt-
or may be summoned, atany time within one year after their ap-

pointment.
Sec. 299. Form of summons. The summons provided in

the last two sections shall be subscribed by the judgment creditor,
6 .
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his representatives or attorney, shall: describe the judgment, Form of suni-
and require the person summoned to show cause within twenty

days after the service of the summons ; and shall be served in

liké manner as the original summons.

Sec. 300. To be accompanied by affidavit of amount due. Tebessiom-
The sunmons shall be accompanied by an affidavit of the person »fdavit
subscribing it, that the judgment has not becn satisfied, to his
knowledge or information and belief, and shall specify the

amount due thereon.

Sce. 801. Party summonced may answer and defend. Upon t;!’\tgmmm“‘
such summons, the party summoned may answer within the
time specified thercin, denying the judgment, or setting up any
defence which may have arisen subsequently; and, in addition
thercto, if be be procecded against according to scction 297, he
may make the same defence which he might have originally
made to thcaction, cxcept the statute of limitaticns.

Sec. 802. Subsequent plecadings and proceedings same as in %‘113‘53&;?:\“
action. The party issuing the summons may demur or reply proseciiig:
to the answer, and the party summoned may demur to the re-
ply; and the issue may be tried and judgment may be given in
the same manncr as in an action, and enforced by execution or
the application of the property charged to the payment of the

judgment may be compelled by attachment, if necessary.

Sec. 303. Answer and reply to be verified as in an action. Answer axd reply
The answer and reply shall be verified in the like cases and
manner, and be subject to th> same rules, as the answer and
reply in an action.

CHAPTER III.

CONFESRICN OF JUDGMENT WITHOUT ACTION.

SectioN 304. Judgment niay be confessed for debt due or for contin-
gent liability.
305, Statement in writivg and form thereof,
306. Judgment and execution.

Sec. 804, Jud v . N
Se udgment may be confessed for debt due or con Oontession o/

tingent ligbility. A judgmeat by confession may be entered, debt aus
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without action, either for money due or to become due, or to se-
cure any person against contingent liability on behalf of the
defendant, or both in he manner prescribed by this chapter.

Sec. 805. Statementin writing, aud form thereof. A state-
ment in writing must be made, signed by the defendant and veri-
fied by his oath, to the following effect :

1. It must state the amount for which judgment may be en-
tered, and authorize the entry of judgment therefor.

2. If it be for money due or to becomo due, it must state
concizely the facts out of which it arose, and must show that
the sum confessed therefore is justly due, or to become due.

3. Ifit be for the purpose of securing the plaintiff against a
contingent liability, it must state concisely the facts constitut~
ing the liability, and must show that the sum confessed therc«
fore does not exceed the same.

Sce. 306, Judgment aud execution. The statement may
be filed with the clerk of the district court in the county where
the Jndgment is bronght to be obtained, who shall endorse upon
it, and enter upon the judgment book a judgment of the dis-
trict court, for the amount confessed, with five dollars costs, to-
gether with disbursements. The statement and aflidavit, with
the judgment endorsed, shall thenceforth become the judgment
roll. Execution may be issued and enforced thereon, in the
same manner as upon judgments in ather cases in such courts,
When the debt for which the judgment is recovered is not all
due, or is payable in installments, and the icstallments are not
all due, the execution may issue upon such judgment for the
collection of such installments as have become due, and shall
be in the usual form, butshall have endorsed thereon, by the
attorney or person issuing the same, a direction to the sheriff
to collect the amount due on such judgment, with interest and
costs, which amount shall be stated, with interest thereon, and
the costs of said judgment. Notwithstanding the issue and
colléction of such execution, the judgment shall remain as se-
curity for the installments thereafter to become due, and when-
ever any further installments become due, execution may, in
like manner, be issued for the collection and enforcement of
the same.
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CHAPTER IV.

OPFER OF THE DEFENDANT TO COMPROMISE TIHE WHOLE OR A PART
QF THE ACTION.

Secrion 307. Offer of compromise.
308. Defendant may offer to liquidate damages.
309. Lffect of acceptance or refusal of offer.

99

Sec. 307. Offer of compromise. The defendant may at any time Compromis?

béfore the trial or verdict, serve upon the plaintiff an offer in writing
to all judgment to be taken against him for the sum or property, or
to the effect therein specified, with costs. If the plaintiff accept the
offer, and give notice thereof in writing, within ten days, he may file
the summons, complaint, and offer, with an affidavit of notice of ac-
ceptance, and the clerk must thereupon enter judgment accordingly..
I€ the notice of acceptance be not given, the offer is to be deemed
withdrewn, and cannot be given in evidenee; and if the plaintiff fail
to obtain a more tavorable judgment, he ¢ nnot recover costs, but
must pay the defendant’s costs from the time of the offsr,

Sec. 308. Defendants may offer to iqguidate damages conditionally.
In an action arising on contract, the defendant may, with his answer
serve upon the plaintiff an offer in writing, that if he fail in his de-
fence, the damages be assessed at a specified sum; and if the plain-
tiff signify his acceptance thereof in writing, with or before the no-
tice of trial, and on the trial have a verdict, the damages shall be
assessed accordingly.

Sec. 309. Eject of acceptauce of refusal of anoffer. If the plain
tiff do not accept the offer, he shall prove his damages as if it had
not becen made, and shall not be permitted to give it in evidence.
And if the damages assessed in his favor shall not exceed the sum
mentioned in the offer, the defendant shall recover his expenses
incurred in consequence of any necessary preparations or de-

fence in respect to the question of damages. Such expenses shall
be ascertained at the trial.

CHAPTER V.

ADMISSION OR INSPECTION OF WRITINGS.

SectioN 310. Admission or inspection of writings.

Defendant inty
otfer to tHiquicale
damages

Effect of accepte
ance or )
rofusal of effer
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Admission ef Bec. 810. Admission or inspection of writings. Inspection and

writings copy of books, papers, and documents, how oblaincd, Either party
may exhibit to the other, or to his attorney, at any time before the
trial, any paper material to the acticn, and request an admission in
writing of its genuinenecss. If the adverse party, or his attorney,
fail to give the admission within four days after the request, and if
the party exhibiting the paper be afterwards put to expense in order
to prove its genuineness, and tt e samc be finally proved or admitted on
the trial, such expense, to be ascertained at the trial, shall be paid
by the party refusing the admission, unless it appear to the satisfac~
tion of the court, that there were good reasons for the refusal. The
court before which an action is pending, or a judge or justice thereof,
may, in their discretion, and upon due notice, order cither party to
give to the other, within a specified time, an inspection and copy, or
permission to take a copy, of any books, papers, and documents, in
his pdssession or under his control, containing evidence relating to the
merits of the action or the defence therein. If compliance with the
order be refused, the court, on motion, may exclude the paper from
being given in evidence, or punish the party refusing, or both.

CHAPTER VL

EXAMINATION OF PARTIES.

Secrion 311. Action for discovery abolished.

312. A party may examine his adversary as a witness,

313. Such examination also allowed betore trial: Proceeding
therefor.:

314. Party, how compelled to attend.

315. Testimony of party may be rebatted.

316. Effcct of refusal to testify.

217, Testimony of a party not responsive totheinquiries may
be rebutted by the oath of the party calling him.

318. Persons for whom action is brought or defended may

be examined.

tion 1 .Secl- 311. Actionfor discovery abolished. No action to ob~

tiseovery abol- tain discovery under oath, in aid of the prosecution or defence of
another action, shall be allowed, nor shall any examination of a
party be had on behalf of the adverse party, except in the man-
ner prescribed by this chapter.
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Sec. 312. A party may examine his adversary as a witness. A pariymsy

exzmine hin

A party to an action may be examined as a witness, at the in- 24757 **

stance of the adverse party, or any of several adverse parties,
and for that purpose may be compelled, inthe same manner,
and subject to the same rules of examination, as any other wit-
ness, to testify, either at the trial, or conditionally, or upon
commission.

Sec. 313. Such ezaminatiou also allowed before trial. Pro- Suck examina-
ceedings therefor. The examination, instead of being had at fore trisl’
the trial, as provided in the last section, may be had at any
time before the trial, at the option of the party claiming it, bes
fore a judge of the court, on a previous notice to the party to
be examined, and any cther adverse party, of at least five days,
unless, for good cause shown, the judge order otherwise. But
the party to be examined shall not be-compelled to attend in any
other county than that of his residence, or wheré he may be

gerved with a summons for his attendance.
fiow to eompel

Sec. 314. Party how compelled to attend. The party to be parsy to attend
examined, as in the last section provided, may be compelled to
attend in the same manner as a witness who is to be examined
conditionally ; and the examination shall be taken and filed by
the judge in like manner, and may be read by either party on
the trial.

Sec. 815. Testimony of party may be rebutted. The ex= romitens
amination of the party, thus taken, may be rebutted by ad- pliowed
verse testimony.

Sec. 316. Effect of refusal to testify. If a party refuse te Befusalto

: . . . testity
attend and testify, as in the last four sections provided, he may :
be punished as for a contempt, and his complaint, answer, or

reply, may be stricken out.

Bec. 817. Testimony by a party not responsive to the in« Testimeny of »
quiries may be rebutted by the oath of the party calling him. {tiiriemsy be
A party examined by an adverse party, as in this chapter pro- Larri.’s
vided, may be examined on his own behalf, subject to the same csiliog bim

rules of examination as other witnesses.

Sec. 318. Persons for whom action 8 brought or defended Phintift or
defendant may

may be examined. A person for whose immediate benefit the beexamined
action is prosecuted or defended, though not a party to theac-
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tion, may be examined as a witness, in the same manner, and
gubject to the same rules of examination, as if he were named as
a party.

CHAPTER VIIL

EXAMINATION OF WITNESSES..

Section 319. Interest not-to exclude a witness. ‘
320. Parties to actions and special proceedings may be wit-
nesses on their own behalf, except-in certain cases.

Sec. 819, Interest not to extliide a witness. No person of%
ferred as a witness shall be excluded by reason of his interest
in the event of the action.

Sec. 820. Parties to actions, and special proceedings may
be ezamined as witnesses on their own behalf, except in certain
cases. A party to an action or special proceeding, including
proceedings in probate courts and proceedings for tHe summary
recovery of the possession of land, may be examined'as a witness
on his own behalf, or in behalf of any other party, in the same

manner, and subject to the same rules of examination, as any
other witnesses :

Provided, however, That the assignor of a thing in action
shall not be examined in bebalf of said party, nor shall a party
to an action be examined in his own behalf in respect to any
transaction or communication had personally by said assignor,
or said party, respectively, with a deceased person, against par-
ties who are the executors, admininistrators, heirs-at-law, next
of kin, or assignees of such deceased persom,. where they
have acquired title to the cause of action immediately. from
such deceased person, or have been sued as suck by the execu~
tors, administrators, heirs at-law, next of kin, or assignees
But where such: executors, administrators, heirs-at-law, next of
kin or assignees shall be examined on their own behalf in ren
gard to any conversation or transaction had between the de~
ceased person and said assignor, or said party, respectively,
then the said assignor or the said party may be examined in re-
gard to such conversation or transaction, but not in regard to
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any new matter. But if the testimony of a party to the action
or proceeding has been taken, and he shall afterwards die, and
ofter his death the testimony so taken shall be used upon any
trial or hearing, in behalf of his executors, sdministrators, heirs-
dt-law, next of kin, or assignees, or other party, or the assign-
or of a thing in action, shall be a conrpetent witness, as to any
and all matters to which the testimony so taken relates, not-
withstanding anything in this section contained to the contrary
thereof. The husbavd can, in no case, be a witness for or
against the wife, nor the wife for or against the busband, unless
the contract or facts to be sworn to are in the exclusive knowl-
edge of suth husband or wife, as agent or otherwise, in which
case but one can testify, and unless in a eriminal proceeding for
a crime committed by one against the other.

CIIAPTER VIiII.

MOTIONS AND ORDEKRS.

fecriox 321. Definition of an order.
322, Definition of a motion. Motions, how and when

made. Stay of proceedings, Corhpelling parties to
testify on motiens.

323. Notice of motion.
o

324. In absence, &c., of judge at chambers, motion may
be transferred to another judge.

325. Enlarging time for the proceedings ih an action.

Sec. 321. Definition of an order. Every direction of & orger dennes
court or judge, made or entered in writing, and not included
in jitdgment, is denominated an order.

Sec. 322. Definition of a motion. Motions, how and where y o0 genod
made. Stay of proceedings. Compelling parties to testify.

1, Anapplication for an order is a motion.

2, Orders made out of court, without notice, may be made
By any judge of the court, in any part of the Territory.

3, Motions upon notice must be made within the district in
which the action is triable.

4, In all the districts, a motion to vacate or modify a provi-

siona! remedy, and an appeal from an order allowing & provi-
4
1 ¥
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sional remedy, shall have preference over all other motions.

5, No order to stay proceedings for a longer time than
twenty days, shall be granted by a judge out of court, except
upon previous notice to the adverse party. . Whenever any
party intends to make or oppose a motion in any court of record,
and it shall be necessary for him to have the affidavit of any
person who shall have refused to make the sawe, such court
may, by order, appoint a referee to take the affidavit or depo-~
sition of such person. Such person may be subpecnaed and
compelled to attend and make an afidavit before such referee,
to whom it is referred to try an issue, and the fees of such
referee, for such service, shall be three dollars per day.

Noticoof motion  5ec. 823. Notice of motion. When a notice of a motion is
necessary, it must be served three days before the timeappoint-
ed for the hearing ; but the court or judge may by an order to
show cause, prescribe a shorter time.

In absence &c Sec. 324. In absence Je., of judge at chamlbers. Motion
fjudge at . . .
‘cuanbors may be transferred to another judge. When notice of a motion

is given, or an order to show cause is returnable before any
judge, out of court, and, at the time fixed for the motion, he is
absent, or unable to hear 1t, the same may be transferred, by
his order, to some other district judge in the Territory.

Pxtencion ot Sec. 325. Enlarging time for the proceedings irn action.

vrocsedings in - The time within which any proceeding in an action must be
had, after its commencement, except the time within which an
appeal must be taken, may be enlarged, upon an affidavit show-
ing grounds therefor, by a judge of the court. The affidavit,
or a copy thereof, must be served, with a copy of the order, or
the order may be disregarded.

CITIAPTER IX.

ENTITLING AFFIDAVITS.

Fatitling

afidavits Sec. 326. Entitling afiidavits. Affidavits defcetively enti-
tled, valid. It shall not be necessary to eatitle an affi-
davit in the action, but an affidavit made without a title, or
with a defective title, shall be as valid and effectual, for every
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purpass as if it were duly entitled if it intelligibly refer to the
action or procecding_ in which it is made.

CHAPTER X.
COMPUTATION OF TIME.

Sec. 827. Computation of Time. Time, how computed. Computation of
The time within which an act is to be done, as herein provided,
shall be computed by excluding the first day, and including the
last., If the last day be Sunday, it shall be excluded.

CHAPTER XI.

NOTICES, AND FILING AND SERVICE GF PAPERS.

Section 328. Notices, &e, how served.
329. Seryice, how made
330. Service by mail
%, The like
. Double time where service by mail
Nolice of motion, &e., where personally served
. When papers need not be served on defendant
. Servico of papers where parties reside out of the
Territory
Summons and pleadings to be filed
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Service on attorney
When this chapter does not apply

¢ -

Sec. 328. Nuiices, Le., Tow sorved. Notices shail be in Writing; Notice &c hew
and notices and other papers may be served on the party or attorney, **"*
in the manner preseribed in the next three scetions, where not other-
wise provided by this act,
Sec. 329. Scrvice how made. The scrvice may be personal, or service now
by delivery to the party, or attorney, on whomthe scrviee is required ™
to be made; or it may be as follows :
1,If upen an attorncy, it may be made during his absence from his
office, by leaving the paper with his clerk thercin, or with a person
having charge thercol 5 or when there is no persen in the office, by
Jeaving it, between the hours of six in the morning and nine in the
evening, in a conspicuous place in the office ; orif it be not open 80
as to admit of such service, then by leaving it at the attorney’s ress
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idence, with some psrson of suitable age and discretion.

2, If upon a pariy, it may be made by leaving the paper at his res-
idence, between the hours of six in the morning and nine in the
evening, with some person of suitable age and discretion.

servicevy mat  See. 330. Service by mail. Sertice by mail may be made when
the person making the service and the person on whom it is to be
made reside in differeiit places, between which there is a. regular
communication by mail.

Samo Sec. 331. Same. lu case of service by mail, the paper must be
deposited in the post office, addressed to the person on whom it is to

be served, at his place of rcsidence, and the postage paid.
Pouble tims . R Y s PR
wheuscrved by Sec. 882, Pouble time when served by mail. Wien the service is

mait by mail, it shall be double the time required in cases of personal ser~
vice, except service of notice of trial, which may be made sixtcen
days before the day of trial, including the day of service.

Notice of Sec. 833. Notice of motion, &c., when personally served. Notice
motion & I of & motion, or other proceeding before a court or judge, when per-
served

sonally served, shall be given at least three days before the time aps
pointed therefor.

Whem'papers Sec. 334, When papers need not be served on defendant. Where
need not be . .
served on a defendant shall not have demurred or answered, service of notice
defendant

or papers, in the ordinary proceedings in an action, necd not be made

upon him or his attorney, if notice of appearance in the action has
been given.

Sereioclof prners Sec. 835. Service of papers where parties reside out of the Terris
tory. 'Where a plaintiff or a defendant who has demurred or answered,
or gives notice of appearance, 1esides out of the Territory, and has
no attorney in the action, the service may be made by mail, if his
residence be known ; if not known, on the clerk for the party.

Summonsand Sec. 336. Summons and pleadingsto be filed. The summons and
Dleg 6% 10 %% 16 several pleadings in an action shall be filed with the clerk with-

;2 ten days after the service, thereof, respectively, or the adverse
party, on proof of the omission, shall be entitled, without notice; to
an order from a judge that the same be filed within a time to be
specified in the order, or be deemed abandoned.

Nervice on Sec. 837. Service on attorney. Where a party shall have an at-

sttorney torney in the action, the service of papers shall be made upon the
attorney, instead of the party.

hen this Sec. 338, When this chapter does no.t apply. The provisions of

avt apply this chapter shall not apply to the service of a summons, or other

process, or of any paper to bring a party into contempt.
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CHAPTER XII.

DUTIES OF SHERIFFS AND CORONERS

107

Sec. 339. Duty of sheriff and coroner in serving or cxecuting PO purytofofaex

cess, and how enforced. 'Whenever, pursuant to this act, the sheriff
may be required to serve or execute any summoas, order, or judg-
ment, or to do any other act, ke shall be bound to do so in like man-~
ner as upon process issued to him, and shall be equally liable in all
respects for neglect of duty; and if the sheriff be a party, the cor~
oner shall be bound to perform the service, as he is now bound tb
execute process where the sheriff'is a party; and the provisions of
this act relating to the sheriff shall apply to coroners when the sher-
ff is a party.

CHAPTER XTIII.

ACCOUNTABILITY OF GUARDIANS.

Sec. 8340. Guardian not to receive property until security given. No
guardian appoinied for an infant shall be permitted to receive prop-
erty of the infant, until he shall have given sufficient security, ap~
proved by a judge of the court, to account for and apply the same,
under the direetion of the court.

CHAPTER XIV.
POWERS OF REFEREES.

Sec. 34d. Powers of referees. Every referee appointed pursuant
to this act shall have power to administer oaths in any proceeding
before him, and shall have genmerally the powers now vested in a
referee by law.

CHAPTER XV.

MISCELLANEOUS PROVISIONS.

Secrion 342, Paperslost or withheld, how supplied
343. Where undertakings to be filed

in serving
process

Guardian not'to
receive property
until security’
given

Powers of
referecs
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Secrion 344. Time for publication of notices, how computed
345, Laws of other states and governments how proved

Sec. 342. Papers lost or withkeld, how supplied. 1f ac
original pleading or papers be Jost or withield by any person,
the court may authorize a copy thereof to be filed and used
instead of the original.

Sec. 313. Where undertaking to be filed. The various
undertakings to be given by this act must be filed with the
clerk of the court, unless the eourt cxpressly provides fora
different disposition thereof, except that the undertakings pro-
vided for by the chapter on the claim and delivery of personal
property, shall, after the justification of the surcties, be de-
livered by the sherilf to the parties respectively for whose-ben-
ciit they are taken,

Sec. 344, Time for publication of notices, how computed.
The time for publication of legal notices shall be computed so
as to exclude the first day of publication and include the day
on wiich the act cr event, of which notice is given, is to hap-
pen, or which complctes the full period reguired for publica-
tion,

Sec. 845. Laws of other states and governiments, how prov-
ed. Printed copies in volumes of statutes, or other written
law, cnacted by any other State or Territory or foreign gov-
ernment, purporting or proved to have been published by the
autherity thereof, or proved to be commonly admitted as evi-
dence of the existing law in the courts and judicial tribunals of
such State, Tcrritory or goverament, shall be admitted by the
courts and Territorial cofficers of this Territory on all occasions
as presumptive evidence of euch laws. The unwritten or com«
mon law of any other State or Territory, or foreign governs
ment, may be proved as facts by parole cvidence; and the
books of reports of cases adjudged in their courts may also be
admitted as presurzptive of such law.

TITLE XIII.

ACTIONS IN PARTICULAR CASES.

Cuaprer I. Actions against foreign corporations
IT. Actions in place of scirc fucias, quo warranto and of ins
formations in the nature of a quo warrante
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Cuar. IIL. Actions for the partition of real property
IV. Actions to determine conflicting claims to real property

and for waste and nuisance
V. General provisions: relating to actions concerning real

property
CHAPTER I.

AGAINST FOREIGN CORPORATIONGS.

Seo. 846. Where and by whom brought. An action against Weere and vy

. whom birought
a gorporation created by or under the laws of any other State
government, or country, may be brought in any of the district

courts of this Territory, in the following cases :
1. By a resident of this Territory, for any cause of action;
2. By a plaintiff not a resident of this Territory, when the
cause of action shall have arisen, or the subject of the aetion

shall be situated withid this Territory.

CHAPTER II.

ACTIONS IN PLACE OF SBCIRE FACIAS, QUO WARRANTO, AND OF
INFORMATION IN THE NATURE OF QUO WARRANTO.,

Section 347, Scire facias and quo warranto abolished, and this chap

ter substituted

348. Action may be brought by direction of the legislature
by any prosecuting attorney, to vacate a charter

349. Action to annul a corporation, when and how brought
by the prosecuting attorney, by leave of the supreme
courd

350, Leave to sue, how obtained

351. Action upon information or complaint of course

352. Action, when and how brought to vacate letters patent

353. Relator, when to be joined as plaintiff’

354, Complaint and arrest of defendant in action for
usurping an ofiice

355. Judgment in such actions

356. Assumption of office, &c, by relator, when judgment
is in his favoe

357. Proceedings against a defendant, on his refusal to de-
liver books or papers
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SecrioN 358. Damages, how recovered

359. One action against several persons -elaiming office ¢
franchise

360. Penalty for usurping office or franchise, how awarded

361. Judgment of forfeiture against a corporation

362, Costs against a corporation or persons claiming to be
such, how collected

363. Restraining corporation, and appeintment of a receiver

364. Action for forfeiture of property to the people

Feirefactas and  Sec. 347, Scire faciae and quo warranto abolished, and this

qao warranto
abolished

Aetion may be
brought by ary
yrrosecuting
attorney to
vacate a charter
by the direction
of the legisia~
e

Mannee of
bringing an
actiom jto annu
a charter

chapter substicuted. The writ of scire facias, the writ of guo
warranto, and proceedings by information in the nature of quo
warranto, are abolished ; and the remcdies heretofore obtaina-
ble in these forms may be obtained by civil actions under the
provisions of this chapter. But any proceeding heretofore
commenced, or judgment rendered, or right acquired, shall not
be affected by such abolition.

Sec. 348. Action may he Urowght by any prosccuting atuors
ney to wvecate a charter, by direction of the Lcgislature. An
action may be brought by any prosecuting attorney, in the
name ofthe people of this Territory, whenever the legislature
shall so direct, against a corporation, for the purpose of vacat
ing or annulling the act of incorporation, or an act renewing
its corporate existence, on the ground that such act or renewal
was procured upon some fraudulent suggestion or concealment
of a material fact, by the person incorporated, or by some of
them, or with their knowledge and consent.

Sec. 349. Action to annul a corpsration, when and hor
hrought by prosecuting attorney, by leave of supreme court. An
action may be brought by any prosecutingattorney, in the name
of the people of this Territory, onleave granted by the supreme
court or judge thereof, for the purpose of vacating the charter
or annulling the existence of a corporation other than municip
al, whenever such corporation shall :

1. Offend against any of the provisions of the act or acts
creating, altering, or renewing such corporation ; or,
2. Violate the provisions of any law by which such corpo-

ration shall have forfeited its charter by abuse of its power;
or, \
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3. Whenever it shall have forfeited its privileges or frans
chises by failure to exercise its powers; or,

4. Whenever it shall have done or omitted any act which
amounts to a surrender of its corporate rights, privileges, and
franchises ; or,

5. Whenever it shall exercise a franchise or privilege not
cenferred upon it by law. And it shall be the duty of any
prosecuting attorney, whenevar he shall have reason to believe
that any of these acts or omissions can be established by proof
to apply for leave, and uponieave granted to bring the action,
in every case of publicinterest, and also in every other case in
which satisfactory security shall be given to indemnify the peo-
ple of this Territory against the costs and expenses to be in-
currzd thereby.

Sec. 350. Leave, hew obtained. Leave to bring the action Leave how
may be granted upon the application of any prosecuting attor- ****"*
ney; and the court or judge may, at discretion, direct notice
of such application to be given to the corporation or its officers,
previous to granting such leave, and may hear the corporation
in opposition thereto.

Sec, 8381. Action wupon daformation or complaint of course. , .on apon
An action may be brought by any prosecuting attcrney in the {fopiiecs, °F
name of the people of this Territory, upon his own information, °**"°
or upon the complaint of any private party, against the parties
offending in the following cases ;

1. When any person shall usurp, intrude into, or umbawfully
hold or exercize eny public office, civil or military, or any fran-
chise within this Ferritory, or any office in a corporation crea<
ted by the authority of his Territory; or,

2. When any public officer, civil or military, shall have done
orsuffered an act which, by the provisions of law, shall make a
fo-feiture of this oftice; or,

8. When any association or number of persons shall act with~
in this Territory a8 a corporation, without bcing dulyincorpo~
rated.

Sce. 852. Action, when and Tow brought to rvacate letters ) iion wyen
patent. An action may be brought by any prosecuting attorney, *ee¥ vroutht
in the name of the people of this Territory, for the purpose of
vacating or annulling letters patent granted by the people of
this Territory, in the following cases:
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1. When he shall have reason to believe that such letters
patent werc obtained by means of some fraudulent suggestion
or concealment of a material fact, made by thc person to whom
the same were issued or made, cr with his consent or knowl-
edge; or,

2. When he shall have reason to belicve that such letters
patent were issued through misicke, or in ignorance of a mate-
rial fact; cr,

3. When he skail have reason to belicve that the patentee,
or those claimirg under him, have donc or omitted an act, in
violation of the terms and conditions on which the lctters pa-
tent were granted, or have by any other mcans forfcited the in-
tercst acquired under the sawe.

~

Relater when to ocC. 500, - Lldlator, when io be goired as . plaint/ff.  When
paiair. “* anaction shall be brought by the prosceuting attorney by vir-
tue of this chapter, on the relation or information of a person
having an interest in the guestion, the pame of such person
shall be jeined with the people as plaintiffi. And incvery such
case the prosccuting attorney may requirc as a condition for
bringing such action that satisfactory sccurity shall be given to
indemnify the people of the Territory againss the costs and ex--
penses to be incurred hereby.

Complaint end See. Soke Complaint and  arrest of defendant in action
srrest of defcus . s voT

dant in for for wsurping an ¢fice. NWlenever sueh action shall be brought
usurping an . . .

olice against a persen for usurping an office, the prosceuting  attor-

ney, in addition to the statcment cof the cause of action, may
also set forth in the coraplaint the name of the person rightfally
entitled to the office, with a statcment of his right thercto ; and
in sueh case, upon proof by affidavit that the defendant has re-
ceived fees or emoluments belonging to the office, and by means
of Lis usurpation thereof, an order may be grantedby a judge
of the supreme court for the arrest of such defendant, and
holding him to bail; and thereupon he shall be arrested and
held to bail, in the mannecr, and with the same effect, and sub-
Ject to the same rights and liabilities, 8s in other civil actions
where the defendant is subject to arrest.

Judgment in Sec. 855. Judgment ¢n such actions. In every such case,
Judgment shall be rendered upon the right of the defendant, and
also upon the right of the party so alleged to be entitled, or
only upon the riTgﬁt. of thedefendant, as justice shall require.
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Sec. 356. Assumption of office, fc., by relator, when judg- Assumption ot

g . flice &c b
ment is in his favor. If the judgment be rendered upon the reiator when

right of the person so alleged tobe entitled, and the same be in BisTavor
favor of such person, he shall be entitled, after taking the oath

of office, and executing such official bond as may be required

by law, to take upon himself the execution of the office; and it

shall be his duty, immediately thereafter, to dewand of the

defendant in the action all the books and papers in his custody,

or within his power, belonging to the office from which he shall

have been excluded.

Sec. 857. Proceedings against defendant, on refusal %o Proceeding
against defen-

deliver books or papers. If the defendant shall refuse or iiat on refusal
neglect to deliver over such books or papers, pursuant to the rooxs aad
demand, he shall be deemed guilty of a misdemeanor, and the ***°"

same proceedings shall be had, and with the same effect, to com-

pel delivery of such books and papers, as are or may hereafter

be prescribed by law.

Sec. 358. Damages how recovered. If judgment be render~ pamages how
ed upon the right of the person so alleged to be entitled, in recovered
favor of such person, he may recover, by action, the damages
which he shall have sustained by reason of the usurpation by
the defendant of the office from which such defendant has been
excluded.

Sec. 859. One action against several persons claiming ia case of
office or franchise. Where several persons claim to be entitled ciuiming e
to the same offico or franchise, one action may be brought
against all such persons, in order to try their respective rights

to such office or franchise.

Sec. 360. Penalty for wsurping office or franchise, how pyg 400
awarded. When a defendant, whether a natural person or g *"?i»8
corporation, against whom such action shall have been brought
shall be adjudged guilty of usurping or intruding into, or un~
lawfully holding or exercising any office, franchise, or privilege,
judgment shall be rendered that such defendant be excluded
from such office, franchise or privilege, and also that the plain-
tiff recover costs against such defendant. The court may also,
inits discretion, fine such defendant o sum not exceeding five
hundred dollars, which fine, when collected, shall be paid into
the treasury of the Territory.
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Judgment of Sec. 361. Judgment of forfeiture against a corporation.

forteiture

sxainat corpora- If it shall be adjudged that a corporation against which an
action shall have been brought pursuant to this chapter, has by
neglect, abuse, or surrcnder, forfeited its corporate rights,
privileges, and franchise, judgment shall be rendered that the
corporation be excluded from such corporate rights, privileges,
and franchises, and that the corporation be dissolved.

Gonts acainst Sec. 362. Costs against corporation, or persons claiming

PR ¢0 be such, how collected. If judgment be rendered in
such action against a corporation, or against persons claiming
to be a corporation, the court may cause the costs therein to be
collected by execution against the persons claiming to be a cor-
poration, or by attachment or process against the directors or
other officers of such corporation.

Restrataing cor- Sec. 863. Restrarning corporation, and appointment of

sopointingre-  eceiver. W hen such judgment shall be rendered against a
corporation, the couri shzll have the same power to restrain
the corporation to appoint a recaiver of its property, and to
take an account, and meke distribution thereof among its cred-
itors, agare now or may hereufter be provided by law, and it
shall be the duty of the prosecuting attorney, immediately af=
ter the rendition of such judguent, to institute proceedings for
that purposc.

Action for for- See. 364. Actions for forfeiture of property to the people.

berty w0 the Whenever, by the provisions of iaw, any property, real or per.
sonal, shall be forfcitod to the people of this Territory, or to
any officer for their use, an action for the recovery of such
property, a]le"mf“ the gronnd of the forfeiture, may be brought
by the proper oflicer, in tho district court of the district whero
the property is situate:

CHAPTER III
ACTION FOR TIE PARTITION OF REAL PROPEREY.

Provistons ef Sec, 865. Provisions of existing statulcs applicable fo actions
Naminkeistutes of partition. The provisions of cxisting statutes relating
to the partition of lands, tencments, and hereditaments,
beld or possessed by joint tenants or tenants in common, shall
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apply to actions for such partition brought under this act, so
far as the same can be so applied to the substance and subject~
matter of the action, without regard to its form.

CHAPTER IV.

ACTIONS TO DETERMINE CONFLICTING CLAIMS TO REAL PROPERTY,
AND FOR WASTE AND NUISANCE,

SectiOoN 360. Actions to determine claims to real property, how

prosecuted.

367. Action of waste abolished. Waste, how remediable,

368. When judgment of forfeiture and eviction to be
given.

369. Writ of nuisance abolished.

370. Remedy for injuries heretofore remediable by writ
of nuisance,

Bec. 866. Action to determine claims to real property how ,ctions teo duter
prosecuted. Proceedings to compel the determination of claims Feat proprte
to real property, pursuant to the provisions of existing o7 ¥ro-eutd
statutes, may be prosecuted by action under this act, without
regard to the forms of the proceedings as they are prescribed by
those statutes.

Sec. 367. Action of waste abolished. Waste, how remedias Action of wasty
ble. The action of waste is abolished, but any proceeding abolletied
heretofore commenced, or judgment rendered, or right acquir-
ed, shall not be affected thereby. Wrongs heretofore remedi-
able by action of waste are subjects of action as other wrongs,
in which action there may be judgment for damages, forfeiture

of the estate of the party offending, and eviction from the
premises.

Sec. 368. When judyment of forfeiture and cviction to be given. Whon fudsment
Judgment of forfeiture and eviction shall only be giv- ot forféiture ant
enin favor of the person entitled to the reversion, against &7
the tenant in possession, when the injury to the estate in rever-
sion shall be adjudged in the action to be equal to the value of
the tenant’s estate or unexpired term, or to have been done in
malice.

Bec. 369. Writ of nuisance abolished. The writ of nuisaNCe yyritoranisnace

. . lished
is abolished; but any proceedings heretofore commenced ***"
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or any judgment rendered, or right acquired, shallnot be affec~
ted thereby.

}*[T:::’r for, Sec. 370. Remedy for injuries heretofore remediable by

writ of nuisance. Injuries heretofore remediable by writ of

nuisance are subjects of action, as other injuries, and in such
action there may be judgment for damages, or for the removal
of the nuisance, or both,

CHAPTER V.

GENERAL PROVISIONS RELATING TO ACTIONS CONCERNING REAL

PROPERTY,

Applicationof  See, 371, Provisions of existing statutes applicable thereto.
The general provisions of existing statutes relating to actions.
concerning real property shall apply to actions brought under
this act, according to the subject-matter of the action, and
without regard to its form.

existing statutes

SecTIoN 372,

TITLE XIV.

GENERAL PROVISIONS.

Definition of real property

373. Definition of personal property

374. Definitionof property

3175, Definition of district

376. Definition of clerlk

377. Rule of construction

378. Inconsistent statutory provisions repealed

379. Inconsistent rules and practice abrogated

380. Act, when to take effect
Roal rroperty Sec. 372. Definition of “real property.” The words “real prop-

on erty,”” as used in this act, are co-extensive with lands, tenements,
and hereditaments,

Porconalproper  5¢G. 373, Definition of “personal property.”” The words “per-
by defined sonal property,” as used in this act, inclade money, goods, chattels,

things in action, and evidences of debt. .
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See. 374. Definition of “property.” The word ‘“property,” as used Property defined
in this act, includes property, real and personal,

Bec. 375. Definition of “‘district”” The word “district,” asused District dened
in this act, signifies judicial district, except when otherwise specified.

Sec. 376. Definition of “clerk.”” The word “clerk” as used im Olerk defined
this act, signifies the clerk of the court where the action is pending.

Sec. 377. Rule of construction. The rule of common law, that Rute of
statutes in derogation of that law are to be strictly construed, has construstion
no application to this act.

Sec. 378. Statutory provisions inconsistent with this act repealed. Confiicting

All statutory provisions inconsistent with this act are hereby re- Topoatod
pealed ; but this repeal shall not revive a statute or law which may
have been repealed or abolished by the provisions hereby repealed.
And all rights of actions given or secured by existing laws may be
prosecuted in the manuner provided by this act. Ifa case shall arise
in which an action for the enforcement or protection of a right, or
the redress or prevention of a wrong, cannot be had under this act,
the common law practice may be adopted so far as may be necessary
to prevent a failure of justice.

Sec. 379. Rules and practice inconsistent with this act abrogated, 33me
The present rules and practice of the courts in civil actions, incon.
sistent with this act, are abrogated ; but where consistent with this
act, they shall continue in force, subject to the power of the
respective courts to relax, modify, or alter the same.

Sec. 380. Act, when to take effect. This act shall take effect and :'&:::l to take
be in force from and after the first day of Juue, 1868 ; Provided,

That it shall not apply to any action or proceeding now pemding in
any of the courts of this Territory, nor to any actions commenced
prior to the said 1st day of June 1868, in this Territory.

-Attest :
HORACE J. AUSTIN,

President of the Council.

- ENOS STUTSMAN,
Speaker of House of Representatives.

Geo, I. FOSTER,
Secretary ¢ f Council.

P. H. HALNAN,
Chief Clerk of House of Representatives.
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[NoTE BY THE SECRETARY OF THE TERRITORY. The foregoing
act having been presented to the Governor of the Territory for his
approval, and not having been returned by him to the House of the
Legislative Assembly in which it originated, within the time press
cribed by the Organic Act, has become a law without his approval.

S. L. SPINK, Secretary.]

CHAPTER I.

AN ACT SUPPLEMENTAL TO AN ACT TO SIMPLIFY AND ABRIDGE
THE PRACTICE, PLEADINGS, AND PROCEEDINGS OF THE COURTS
OF THIS TERRITORY.

Be it enacted by the Legislative Assembly of the Tervitory of
Dakota :

Section 1. That when au execution shall be issued under and
by virtue of the provisions of an act eutitled : An act to simplify
and abridge the practice, pleadings and proceedings of the Courts of
this Territory, included in chapter 1, Title IX, of said act, before the
same shall be delivered to the sheriff or coroner as tlierein provided,
the party or his attorney issuing the execution shall cause the same
to be docketed in the execution-docket by the clerk of the court in
which the judgment is rendered.

Sec. 2. This aet shall take effectand be in force on and after the
first day of June, A. D. 1868,

Approved, January 8, 1868.
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CHAPTERII.

AN ACT SUPPLEMENTATL TO AN ACT ENTITLED AN ACT TO SIM~
PLIFY AND ABRIDGE THE PRACTICE, PLEADINGS AND PROCEED-
INGS OF THE COURTS OF THIS TERRITORY.

Be it enacted by the Legislative Assembly of the Territory of
Dulota ¢

Scction 1. That in addition to the appeals provided for in sec- Providing ter
tion tcn (10) of an act entitled an act to abridge the practice, Trits of erroe
pleadings and proceedings of the Courts of this Territory, writs
of error shall be allowed on all final decisions, on all judgments,
orders and motions of the District Courts to the Bupreme Court
of this Territory, under such regulations as may be prescribed by the
rales of the Supreme Court.

See. 2. This act shall be in force and effect from and after the :;:::Notaxo

first day of June, A. D. 1868, and its approval.
Approved, January & 1868.

AMENDMENTS.

CHAPTER III.

AN ACT TO AMEND CUAPTER THIRTY~TWO (32) OF THE SESSION
LAWS OF 1865-60, ENTITLED “AN ACT T0 PROHIBIT SHEEP
AND SWINE FROM RUNNING AT LARGE.”

Be 1t enacted by the Legislatioe  Assembly of the Territory of
Dasota :

Section 1. That ehapter thirty-two (32) of the session laws of Chapuerm
1865-66, entitled “an act to prohibit sheep and swine from running ?53?{%&3 tae
atlarge,” be, and the game is hercby amended by striking therefrom - ?
the word “sheep,” wherever thesame oscurs therein. Nothing in this
sct shall be construed as in any case to apply to Union County-

g
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When to take Seo. 2. This act shall be in force and effect from and after its
irect passage and approval,

Approved, January 10, 1868.

CHAPTER IV.

AN ACT T0 AMEND CHAPTER TEN OF THE SESSION LAWS OF 1866.-7.

Be it enacted by the Leyislative Assembly of the Territory of
Dakota :

Chapter ten Section 1. That chapter ten of the session laws of 1866-7, “An

:?:?ﬁ?.‘;"q'iﬂ the act to provide for schools in the Territory of Dakota, be, and the

vora white same is hereby amended, by striking therefrom the word “white,”
wherever the same occurs therein.

When to take Sec. 2. This act shall take effect and be in force from and after

effoct .
its passage and approval.

Approved, December 13, 1867.

AUDITOR AND TREASURER.

CHAPTER V.

AN ACT IN RELATION TO THE TERRITORIAL AUDITOR AND
TREASURER.

Be it enacted by the Legislative Assembly of the Territory of
Dakota :

Section 1. Thatin addition to the salary now allowed by
law to the Territorial Auditor and Treasurer, there shall be al-
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lowed to exch anunually the sum of twenty-five dollarsforofficc Appropriation

. forutiicerent &e

rent, fuel, and stationery.

Sec. 2. That the Treasurer and Auditor are hereby author- Pircsted to
. R . . procure seal
ized and directed to procure each, for his office, a suitable seal
not to exceed in cost to the Territory twenty dollars in the
aggregate.

Sec. 3. This act shall take [effect]and be in foree from and when to take

eflec

after its passage and approval.

Approved, January 7, 1868.

CORNTS.

CIIAPTER VL

AN ACT RELATING TO COSTS OF TRIAL ON CLANGE OF VENUE.

Be it enacted by the Legislative Assembly of the Territory of
Dakota :

Section 1. Whenever a change of venue is granted in any
L CoTs o . o hich county tg

case pending in the district courts of this Territory by any P*7 the cosis
judge thereof, for the reason that a fair and impartial trial

cannot be had in the county in which the action is commenced,

all the costs and fees paid by the county to which the case is

ordered for trial shall be charged to the county from which

such case is sent.

Sec. 2. The board of county commissioners of the county to county 10 maxe
which any case is ordered for trial according to section one (1) i of cone ™
of this act, shall make out and present for payment to the
county from which such case is sent an itemized bill of all the
costs and fees of the trial of such case paid by the county ac-
cording to law ; said bill shall be sworn to by the register of

deeds of the county, and the board of county commissioners
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receiving such bill or &ccount chall examine the same and pay
the whole thereof or so much as is legal, proper and correct.

m;::\ to take Sec. 8. This act shall he in force and effect from and after
its passage and approval.

Approved, January 3, 1868.

COUNTIES,

CIHAPTER VII

AN ACT TO CREATE AND ESTABLISHI THE COUNTY OF CARTER,
AND PROVIDING FOR THE APPOINTMENT OF OFFICERS THEREIN.

Be it enacted by the Legislative Assembly of the Territory of
Dakota :

Bonndaries, Section 1. That all that portion of the county of Laramie,
omcers&e gnd Territory of Dakota, west of the one hundred and seventh
degree and thirty minutes west longitude, be and the same is
hereby erected into a county by the name of Carter, and the
following officers are hereby appointed for said county, to aet
until the next ensuing general election :
For county commissioners, James W. Lowery, William- Mis-
ghany, William Rose;
For judgeof probate, Haney B. Hubble;
For sheriff, John R. Murphy;
Forregister of deeds, A. G. Turner;
For justices of the peace, Prederick Staples, Francis D.
McGovern;
For coroner, Nathamiel McDaniecls.
Woasiesputiic,  Se€. 2. The governor may appoint as many notaries public
as he may decm necessary for said county.
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Sec. 3. The county secat of said county is hereby located at County seat
South Pass City.
Sec. 4. The county commissioners herein appointed shall, on County commius.

for-s whean to

or before the first day of May next, qualify and enter upon the qualify moctings
discharge of their duties, and as soon as two or more shall qual-

ify may hold a meeting of the board at the county seut of said

eounty, first giving ten days notice of such meeting by publica-

tion in a newspaper published in said county, if there be one, if

Bot, by posting notices in at lcast five of the most public places

in said county, and may continue in session five days if the busi~

mess requires it. At such meeting or at any subsequent regu-

lar meeting, said board may fill all vacancies that may cxist

in the county offices, and such persons so appointed shall hold

until the next ensuing general election.

Sece. 5. The county commissioncrs shall have the power at Their powers

any regular meeting of the board to make an order increusing

the fees of the county officers of said county:
Provided, however, That the fees of said officers shall net be
increased more than four times what is now allowed by law.

Sec. 6. The said county is hercby attached tothe county of county attachea
Laramie for representative and judicial purposes. to baramly
Sec. 7. This act shall take cffect and be in force from and when totaxe
after its passage and approval. et
Approved, December 27, 1869.

CHAPTER VIII.

AN ACT T0 RE-ORGANIZE THE COUNTY OF LARAMIE,

Be it enacted by the Legislative Assembly of the Territory of
Dakota:

Section 1. That chapter of the sessionlaws of 1866 67, Cortain-act of
3! the ressivnd laws

entitled *“an act to crcate and establishthe county of Laramie,” %556
approved January 9th, 1867, be and the same is hereby repeal~
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¢, and all elections held or pretended to be held under and by
virtue of said act is hereby declared null and void and shall be
held for naught.

Poundaries oy Sec. 2. That all that portion of the Territory of Dakota,

Laramie county

appoinnnent of - west of the one hundred and fourth meridian west, and east of
the one hundred and seventh degree and thirty minutes west,
be, and the same is, hereby erected into a county by the name
of Laramie, and the following officers’are hereby appointed for
said county to act until the next ensuing general election and

until their successors are duly elected and qualified :

County commissioners—Benjamin Ellinger, Roger T. Beal
and Patrick McDonald.

Sheriff—J. L. Laird.

Judge of Probate—Wm. L. Kuykendall.

Register of Deeds—Wm. Morris.

Justices of the Peace—N. J. Bond, A. B. Moore, and Lewis
Loweril.

Constable—James Masterson.

‘Coroner—F. W. Johnson.

County Superintendent of Public Instruction—J. H. Gilder-
sleeve.

Surveyor—S. II. Winsen.

District Attorney—Ed. P. Johnson.

Countycommise  Sec. 8. The county commissioners may fill all vacancies in

toners to tii) : 3

vacancios county offices and the persons so appointed shall hold their re-
spective offices until the next general clection and until their

successors are duly elected and qualified.

Notaries putiic ~ Sec. 4. The Governor may appoint as many notaries public
for said county as he may deem necessary.

County Scat See. 5. The county seat of said county is hereby located at
the city of Cheyenne.

County entittea ~ S¢C. 6. Until otherwise provided by law said county shall be
toon . .
representative  entitled to one member of the ITouse of Representatives of the
in the Legislae

tive asscinbly Legislative Assembly.

:v;rr;«? to take Sec. 7. This act shall take effect and be inforce from and
after its passage and approval.

Approved, January 8, 1863.
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CHAPTER IX.

AN ACT TO ORGANIZE THE COUNTY OF LINCOLN.

Be it enacted by the Legislative Assembly of the Territory of
Dakota:

Section 1. That all that portion of the Territory of Dakota, Biunaaries

embraced within the following described boundaries shall be
known as the county cf Lincoln, to wit: Commencing ata
point on the Big Sioux river at the north east corner of Union
county, it being the north east corner of Township No. 95
north, thence west to the south west corner of Township No.
96 north of range fifty-three west; thence east to the Big
Sioux riyer ; thence down and along the course of said river to
the place of beginning. The county seat of said county, to be
at Canton, on the southeast quarter of the southeast quarter of
section No. fourteen, Township No. ninety-eight north of Range
forty-nine west. _And that until the next ensuing general elec-
tion, the following named persons be appointed officers of said
county, to wit :

Augustus J. Linderman, H. P. Hyde, Benjamin Hill, county
commissioners ;

C. H. Smith, sheriff;

J. Q. Fitsgerald, probate judge;

William Hill, register of deeds;

W. Hyde and W. 8. Smith, justices of the peace;

James Weekly, coustable ;

Joseph Weekly, coroner. And that the said officers be em-

powered to discharge all the duties pertaining to their several
offices.

Provided, That the said county of Lincoln shall remain as

now, attached to Union county for Representative and Judicial
purposcs.

Oificers &c,

Sec. 2. This act shall take effect and be in force from and when to take

after its passage and approval by the governor.
Approved December 30, 1867.

(1
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CHAPTER X.
AN ACT To ORGAKIZE TIE COUNTY OF MINNEHAIIA.

Be it enacted by the Legislative Assembly of the Territory of
Dal:ota.:

Qonnty commlss: Scction 1. That John Nelson, Johe Thompson, and Wm.
Melville, be, and the same are hereby appointed county com-
missioners of the county of Minnchaha, and said county com-
missioners shall have full power and authority to appoint all
other officers for eaid county to complete the orgrnization of
said county of Minaehaha.

pegisterotacess  O¢C. 2. That Edward Broughton be, and he is hereby ap-
pointed register of deeds of said county of Minnehaha.

When to tako Sec. 3. This act shull take effect from and after its passe
offoct age and approval.

Approved, January 4, 1368.

CHEYENNE CITY.

CHAPTER XL

AN ACT TO0 INCORPORATE THE CITY OF CHEYENNE, DAKOTA
TERRITORY.

Be 1t enacted by the Legislaiive Asscmbly of the Territory of
Dakota :

Description Scction 1, That all that portion of territory surveyed, laid cut
and platted asa town site, sitnated on Crow Creek where the Union
Pacific Ruilroad crosses the same, together with all the additions
that may be hercafter made thereto, according to law, is hereby des
clared to be a corporation by the name of the “City of Cheycnne.”
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8ec. 2. The said city is hereby made a body corporate and politic, iy made .
and is invested with all the powers and attributes of a municipal P& politie
corporation, and by that name may sue and be suecd, plecad and be
impleaded, complain and defend in any court of record, and any
other place whatsocver ; may have a common scal, and may alter the
same at pleasure, and may take, hold, purchase, lcase, convey and
dispose of any real, personal, or mixed estate, for the usc of said
corporation.

See. 3. The legizlative authority of said city is hereby vested in a yopaae ve
city couneil, compused of a mayor and board of aldermen, consisting sosreg ¥ Where
of six members.

See. 4. Every legal voter of the Territory wio shall have been a Wnat to consey.
resident of the city thirty days ncxt prcceding a city clection, is Ho u citizen
declared a citizen of said city, and is entitled to votc a$ all the elec-
tions thereof,

See. 5. The clcetion of city officers shall e in a maunner similar icction of city

. - oflice
to county clections, as near as the nature of the case admits., <o

See 6, A person offering to vote may be challenged as in other chanenging of
elections in the couaty, and an oath may be administercd to him in '****
like manuer, naming the qualitications herein preseribed.

See. 7. No per:on shall be cligible to any clective oifice mentioned miigibility te
in this act, unless he be alegal voter of -the city. oifice

Sec. 8. The annual claetion for city officers shall be held on the Annmat etection
last Monday in December in each and every ycar and the officers whon el
elect shall qualify and cater npon the discharge of their duties on
the first Monday in January thereafter; Proyided; however, That in
case the last Monday of December should be the 25th of said
month, the election chall take place on the Tuesday following ; Pro- proyme
vided further, That the commissioners named in tho ninth secction of
this act shall have the full power to fix the day Tor holding the first
election of officcrs under this act, by giving at least five days notice
of each election, and officers clected at such first clection shall qual-
ify and enter upon the discharge of their dutics, in ene weck from
the day of such clection.,

See. 9. That J. I*. Bartlett, G. M. O’Brico and William Martin, gommissicners
are hereby appoiated commissioners to conduct the first election un- ° @™
der this act, to canvass the votes and to issue certificates of clection
to the officers clcet.

Sec. 10. In all elections for city officers, after the first, the mayor yetice of
shall issue a proclamation to the voters of the city, naming the wleerion
time and place of such clection, and officers to be chosen, and cause
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a copy to be posted at least ten days previous to the day of clection.
The polls shull be opencd between the hours of eight and ten o’clock
in the forenoon, and continue open until four o’clock in the after
ncon,  Within two days after clection, the judges of clection shall
make out their returns to the president of the city ceuncily, who
sbail examine thewm at the next meeting, and causc an abstract of the
votes to be recorded in a book kept for that purpose.

Officers Lo be See. 11. In addition to a mayor and board of aldermen, there

elected shall be elected at the gencral election in cach year a marshal, trea-

surer and city clerk, who shall hold their respective offices for one

year, and until their successors are eleeted and qualified.

Q 10 . M \ - 1 +
Dutiesof tho See. 12. It shall be the duty of the mayor to see that the laws
mayor and ordinances of the city are executed, and their violation punished;
to superintend and direct the official conduct of subordinate offi-

cers; tosign and scal all comwissions, licenzes and permits, granted
by the city council, and to perform such duties and cxercise such
powers as pertain to the otfice of Mayor of the city, and such a3
may Le granted or impesed, by the ordinances of the city, consistent
with law.

Mayor to be Sce. 12, The mayor shall be a conservator of the peace within

Q tar o . . - . - - . .
e e the city, and coaflicio a justice of the peace, and is in invested with

fﬂ“:,‘;ggj““ °f origival jurisdiction for the violation of the city crdinances ; he shall
not be disqualited from acting in such judicial eapacity by any pro-
ceedings being ia the name, or in behalf of the city.

Powers of city Sec. 14. The city council is invested with power to make ordin-
ances to sccure the inhabitants against fire, against violations of the
public peace, to suppress riots, gambling, drunkenness aud indecent
hehavior in public places; and in general, to provide fer the safety,
prosperity and good order of the city, and the health, morals and
convenience of the inhabitants, and to impese penalties for the vios
latioa of its ordinances, not cxceeding one hurdred dollars for each
offence, which may be recovered in a civil action in the nawne of the
city, or by complaint before a justicc of the pcace. And the laws
of the Territory relative to carrying into cffect a judgment of a juss
tice of the peace, imposing a fine, shall be applied to judgments in
the above cases.

Same Sec. 15. The council is authorized to establish and organize fire
companics, and provide them with fire engines, hosc and other
apparatys.

Bame See. 16. The council may regulate the keeping and sale of gun-

powder within the city.
8
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Sec. 17. The council shall have excluswe authority to pro- sime
vide for the licensing and prohibitiod of all exhibitions, shows
and theatrical performances, and billiard table halls, and ten-pin
alléys, and other saloons, but the above authority extends to
no exhibition of a purely scientific character. The city coun«
cil shall also have the power to license and regulate the retail-
ing of intoxicating liquors, and also thesale of all goods, wares
and merchandise, and all other property sold at auction within
the limits of said city.

Sec. 18. The council shall be the judge of the qualificationg Ssme
and elections of its own members; it may determine the rules of
itsown proceedings, and shall keeparecord thereof, which shall
be open to the inspection of every citizen, and may compel the
attendance of its members in such manner and by such penal-
ties as it may adopt.

Sec. 19. The mayor shall preside at all meetings of the Tho mayor to
city coureil, and in case of his death, resignation or inability eeting of the
to serve from any catse, a majority of the aldermen shall elect
a mayor protem to preside at said meetings, and shall’designate
a justice of the peace to take cognizance of offences arising
utider the ordinances of said city.

Sec. 20. No member of the city council shall be eligible to Member of clty
any office within the gift of the city council during the term of eligible to car-
office for which he is elected, nor shall he be interested directly
orindirectly in the profits of any contract, job, or work, or
services to be performed for'the city.

Sec. 21. Ordinances passed by the city council shall be re« Ordinances of

corded in a book to be kept for that purpose, and shall be be recorded
signed therein by the mayor and be attested by the clerk.

See. 22. Itis the duty of the clerk to keep a true record of Duties of the
all the proceedings of the city council; and such record shall
be open in all business hours for the inspection of any citizen.

Sec. 23. The mayor, aldermen, marshal, treasurer, clerk, City offieers to
assessor and collector shall respectively take an oath to support’ ****** "
the Constitution of the United States and thelaws of the Ter-
ritory, and faithfully and impartially to perform their daty to
the best of their knowledge and ability. Other officers shall
qualify in such manner as may be prescribed by the city coun-

-
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cil. The oath of office may be administercd by the mayor or
clerk of the council when he is qualified, and in the transaction
of the business of the corporation, thosc officers and the presi«
dent for the time being may administer oaths which shall have
the same effect as if administered by the officers authorized
therefor.
Ea'aries of Sec. 24. The mayor shall receive for his services an annual salary
soers not exceeding fjve hundred ($500) dollars; each of the aldermen
shall receive a salary not excceding three hundred ($300) dollars,
said selaries to be fixed by the coyncil within the limits aforsaid.
And it shall be the duty of the council to allow such fees for the ser-
vices of vity officers not provided for in this act as it rhall deem
right.

Sec. 25. The treasurer, clerk of the council, assessor, collector
and marshal, shall give such bond, perform such duties, and exers
cise such powers as may be required of them by ordinance not in-
consistent with law, which bond shall be approved by the council
and filed with the mayor.

Sec. 26. The treasurer shall be ex-officio collector, and the mar-
shal ex-officio assessor of said city.

The Treasurer,
rlark assessor
ealtector and
Marshal to give
douds

Treasurer and
raarshal what to
by
Dutles of the Sec. 27. The marshal shall be a conservator of the peace within
Jurebal said city, shall serve all process directed to him by the mayor or any

justice of the peace exercising jurisdiction under the ordinances of
the city, and shall possess the powers usually exercised by sheriffs
and constables in making arrests, syppressing riots, and breaches of
the peace and executing process,

Pahisation ot Sce. 28. On the third Monday in December in each year, it shall be
v 9 duty of the council to cause a full, complete and dctailed state-

ment of the financial condition of the city, to be published in some
newspaper in the city, which statement shall be signed by the mayor,

clerk and a majority of the members of the council.

Tayiovdeiared  Beo. 29. This act is hereby declared to be a public act, and may
sat be read in evidence in all courts of law and equity in this Territory
without proof; and all ordinances of the city council may be proved
by the book referred to in thisact; and when printed and published
in book form, and purporting to have been printed by authority of
the city coundcil, said ordinances shall be received in all courts and

places without further proof,

Sec. 30. The council shall provide by ordinance for the keeping of
the public money of the city, and the manner of disbursing the same;
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-and shall cause all claims against the city to be audited, and all city Keeping and
8 s1n, {
-officers are accountable to said council in such manner ag it may p'hlmmﬁ::y

-direct,

Sec. 31. This act shall take cffect and 'be in force from and after wm fo taks
ity passage.
Approved December 24th, 1867,

EXEMPTIONR.

CHAPTER XII.

AN ACT PROVIDING THAT THE EXEMPTION LAW, APPROVED JAN-
UARY 9TH, 1866, OF SESSION LAWS OF 1865-6, SHALL APPLY
ONLY To RESIDENTS OF THIS TERRITORY.

Be it enacted by the Legislative Assembly of the Terntory of
Dakota :

Seetion 1. That the exemption law of this Territory, shall be so Esemptiens
construed as to apply only to residents of the Territory, and that no Who spplied te
person except a resident of said Territory shall be entitled to the
benefit thereof.

Sec. 2. This act to take effect and be in force from and after its wuea to take
passage and approval. offect

Approved, December 18, 1867,
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HIGHWAYS.

CHAPTER XIII.

AN ACT T0 PROVIDE FOR THE OPENING, VACATING AND CHANGE
OF HIGHWAYS.

Be it enacted by the Legislative Assembly of the Territory of
Dakota :

HIGHWAYS RUNNING INTO MORE THAN ONE COUNTY.

what necessary  Section 1. That if fifteen freeholders of any county shall
to be doue In

Sdar tolocatesr petition the board of commissioners of such county for the loca-
tion, change or vacation of any highway running into more
than one county, six of which freeholders shall reside in the
immediate neighborhood of such highway, setting forth in such
petition the beginning, course, and termination of the highway
proposed to be locatedior vacated, or of the change desired to
be made, together with-the names of the owners and occupants
or agents of the lands through which the same may pass, the
register of deeds of such county shall notify the register of
deeds of all the eounties in which such highway is to be run,
vacated or changed, of the filing of such petition, accompany-
ing such notice with & copy of such petition, which shall be by
such register of deeds laid before their respective boards of
commissiomers at their next session thereafter, when such board
shall appoint commissioners according to the regulatiors here-
inafter provided.

Osmmusigners  Sec. 2. Upon the board of commissioners of the county, in

to be appeinted o .o . . . .

bo gramine which such petition is first filed, being satisfied that notice
thereof:-has been given at least twenty days before the session
of such board at which such petition is to be heard, by publicas
tion in a newspaper of each county in which such highway is to-
be run, vacated or changed, for three weeks successively, or by

Wiitten or printed notices posted up in three of the most publie:
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places in the neighborhood of such highway, in each of such
counties, such board shall appoint a commissioner to examine
such highway.

Sec. 3. Immediately upon the appointment of such com. Resistor of
missioner, the register of deeds of such county shall notify the ;;:;c:iéf é?;
register of deeds of ull the counties interested, specifying in ommissionors
such notice the time and place when such commissioners shall
meet to commence the examination of such highway. When
such last mentioned register of deeds and the register of deeds
of the county where such petition is first filed, shall issue pre-
cepts to the sheriffs of their respective counties, directing them
to notify such commissioners of such appointments, and the

time and place of their meeting.

Sec. 4. Each of such board shall appoint one-commissioner, bissgreemest ot
. commiss{oners
and in case the number is equal and cannot agree, the commis-
sioners thus appointed shall appoint another, who shall perform
the same duties and receive the same fees as those first ap~
pointed.

Sec. 5. Atthe time and place designated in the notice given sommissionars
by the register of deeds of the county in which such petition js =~ "
first filed, such commissioners shall meet, and having first
taken an oath, to be administered by some authorized officer,
to faithfully perform their duties, ghall proceed to examine the
highway proposed to be located, vacated or changed, and in
such examination may employ a surveyor, and a necessary
number of chain carriers and markers.

Sec. 6. After such commissioners shall have completed their Te mste report
examination, they shall draw up a report of their proceedings
setting forth the highway proposed to be located, vacated, or
¢hanged by course and distance, and recommending therein ag.
cording to the opinion of the majority of such commissioners,
either that the prayer of such petition shall be granted or ree
Jected, @ copy of which report shall be returned to the board of
commissioners of each of the counties interested at their next
8ession therecafter.
Sec. 7. Upon the return of such report, the board of coms Determining o
missioners shall proceed to dotermine the prayer of such pe-
tition, and if there shall be no remonstrance against the same,
and it is recommended in such report, such board shall declare
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HIGHWAYS

it granted, and shall direct the register of deeds of such county
to notify the register of dceds of all the other counties inter-
ested thereof. When, if there be no remonstrance pending in
either county interested, the register of deeds of each of such
counties, shall notify the supervisors of the road districts in his
county through which such highway passes, or the change
made, when such supervisors shull open so much of such high=
way as lies in their respective districts:

Provided, That in case of a highway declared vacated, no
notice to supervisors shallbe necessary.

Sec. 8. If such commissioners do not recommend the prayer
of such petition to be grantcd, the boards of commissioners of
the counties interestcd, shull order it to be dismissed, but such
order of dismissal shall'not be a bar for other petitions there«
after concerning the same subject matter.

Sec. 9. If at the session of the board of commissioners at
which the report of the commissioners appointed to examine
such highway, is presented, any person shuall remonstrate
against granting the prayer of the petition, setting forth in
writing that he is damaged in a sum mentioned, by the loca~
tion, vacation or change of such highway, to the truth of which
ke shall take and sabzcribe an oath, sitch board shai} appoint
‘three persons, residents of such county, to review that part of
such highway whereof such complaint is made, and shall direct
the register of deeds of such county to notify all the registers
of deeds of the other counties interested, of such remonstrance,
when further -proceedings toucking such petition shall be con-
tinued until the ensuing term of such boards,

Sec. 10. Such reviewers, at the time and place designated
by the board of commissioners to whom such remonstrance is
presented, shall meet, and having taken an oath before some
officer authorized to administer oaths, to faithfully perform their
duties as such reviewers, shall proceed to examine that part of
such highrway, or the change thereof complained of, and having
done 80, shall atthe next terr of such board, report their pro-
ceedings to such board, in which report thiey shall specify the
amount of damages sustained by the person remonstrating, if
any; whereupon such board shall determine whether the dam-
ages assessed are greater than the utility of the proposed high«
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way or change, and if they shall be of opinion that the
prayer of the petition should not be granted they shall direct
the register of deeds of such county to moti{y the register ot
deeds of the other counties interested thereof, and continue
further proceedings in the premises until the nex} term there«
after, but if they shall be of opinion that the damages should
be paid and the prayer of the petition granted, they shall direct
such register of deeds to notify the register of deeds of the
other counties interested, of the amount of such damages, and
shall continue further proceedings to the next term thereaf-
ter.

Sec. 11. If more freeholders residing along the highway wnen petition
proposed to be located, or vacated, or change to be made, than "5
those of the same county petition therefor, remonstrate against
granting the prayer of such petition therefor, the board of com-
missioners of such county shall decide against such petition,
and shall direct the register of deeds of such county to notify
the register of deeds of all the other counties interested there-
of, and continue further procecedings in the premises until the
ensuing term.

Sec. 12. At the next term after the reteption of notice of whenpetition
any remonstrance, and the proceedings thereon, the register ™
of deeds of such counties shall lay the same before their re~
spective boards of commissioners, who shall determine whether
the prayer of the petition ought to be granted, and shall notify
the register of deeds of each county interested thereof ; and if the
boards of commissioners of a majority of such counties decide
in favor of such petition, at the term of such boards when the
same is as:ertained, such highway-shall be declared located,
vacated or changed, and such supervisors notified thereof as
hereinbefore provided, but if a majority of such boards decide
against such petition, it shall be declared dismissed whenever
it is ascertained, and all damages declared assessed shall be paid
equally by the counties interested ; and if such reviewers shall

fail to assess any daumages, the person asking the same shall pay
the costs of such review.

Sec. 18. Such commissfoners appointed to examine such Feesofcommies-

foners reviewers

highway, and such reviewers, shall receive each two dollars for &,
every day they I;ay be necessarily employed, and such survey=
* 4
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or, chain carriers and markers shall receive such compensation
as the board of county commissioners, where such petition is
first filed shall deem reasonable, to be paid equally by each
county interested.

Locationso ot Sec. 14. Whenever a highway is located, vacated or changed,
Teoordad the order therefor shall be entered of record in the order book
of the board of commissioners of each county interested,in
which county such highway or change thereof shall be particn-

larly described by course and distance.

ROADS RUNNING IN ‘BUT ONE COUNTY, AND THROUGH MORE THAN ONE

TOWNSHIP.
ey of Sec. 15. Whenever twelve freeholders of the county, six. of
bigtmay < °f  whom skall reside in the immediate neighborhood of the high-

way proposed to be located, vacated, or of the change to be
made, shall petition the board of commissioners of the county
in which such highway is situate, for the location, vacation, or
change of any highway, such board, if they shall be satisfied
that notice of such application has been given by publication
three weeks successively in a newspaper published in the conn-
ty, or by posting up notices in three of the most public places
in the neighborhood of such highway, or change, atleast tweanty
days before the meeting of the board at which such petition is
to be presented, shall appoint three persons to view such high-
way.
Sheriff to give Sec. 16. The register of deeds of such county shall issue a8
sotice of meet- . - . . .
precept to the sheriff thereof, commanding him to notify such
viewers of the time, place and object of theirmeetiog, and such
viewers, at such time and place, after having taken an oath,
before some officer authorized to administer oaths to faithfully
perform their duties, shall proceed to view the highway, or such
change ; and if they shall deem the highway to be located, or
the change to be made, of public utility, they shall lay out and
mark the same on the best ground, not running through any
person’s enclosure of one ycar’s standing, without the owner's
consent, unless upon examination, a good way cannot otherwise
be had:
Provided, That where the road is laid out upon the line di-
viding the land of two individuals, each shall give half the
road.
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Sec. 17. Such viewers, or a majority of them, shall make a T ot o2
report of their proceedings at the ensuing session of the board Procecdings
of commissioners of the county in which such :location, change
or vacation may be made, giving a full description of such loca«
tion, change or vacation, by routes and bounds and by its course
and distance, except that in case of the vacation of a road, or
any part thereof, such description only as will designate it
clearly, shall be required ; and in such case, .8 copy of the or«
der vacating such highway shall be recorded by the proper reg-
ister of deeds of the county, and shall cause the supervisors of

the road district to be notified accordingly.
Sec. 18. If noodjections be madeto such proposed highway, In carono

vacation or change, such board shall cause a record thereof to §§§uﬁi‘toh
be made,..2nd shall order the same to be opened and kept in
repair, which order shall be transmitted to the trustees of any of
the townships in which such location or change is made; and
shall cause notice thereof to be given to the proper supervisor,

to work such location or change.

Sec. 19. If any person through whose land such highway er Appointment et
change may pass, shall feel aggrieved thereby, such person may reviewers
st any time before final action of the board thereon, set forth
such grievances by way of remonstrance, and the said board
shall thereupon appoint three disinterested freeholders, as re~
viewers, and assign a day and place for them to meet.

Sec. 20. Such reviewers, having five days’ notice, to be give Reviewers to
en by the party remonstrating, shall meet at the time and Moy S
place designated, and take an oath faithfully to discharge the
duties assigned them. and shell then or on any other day, to
which a majority may adjourn, prior to the next session of such
board, proceed t review the proposed highway and assess the
damages, if any, which such objector may sustain from such
highway or change being opened, vacated or continued through
his lands, and shall report the samo to the ensying session of
such board.

See. 21. If a majority of the viewers assess and report dam-« On report.of
ages in favor of the objector, and the board shail consider the meority whatte
Proposed highway, vacation or change, to be of sufficient im-
bortance to the public, they shall order the costs and damages
to be paid out of the county treasury; but if a majority report
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acainst the claim for damages, the objector shall pay the costs;
and when paymert of damages is made as herein provided,
suck highway shall be recorded and ordered to be opened and
kept in repair, as hereinbefore provided.

Sce. 22, Ifit shall be made to appear to the board that the
damages assessed are unreasonable, they may set aside such
assessment and order another review, under the same regula-
tions as provided-in case of the first review.

Sce. 23. If anyone or more frecholders residing in such coun-
ty,along such proposed highway, vacation or change, shall object
to the same at any time before final action thereon, as not be-
ing of public utility, other viewers may be appointed, who shall
proceed, on a day to be by thiem designated, after having ta-
ken an oath faithfully to discharge the duties assigned them,
to examiae the proposed highway, and shall make report to
sucii Loard at their next session, whether or not, in their opin-
ion, the said highway, vacation or change, will be of public
utility.

See. 24, If a majority of the viewers last named: report
against the public utility of such highway, the same shall not
be established, unless the petitioners wilF open and muintain
the same at their own expense; but if they report favorably
thereto, the objector shall pay the costs of the review, and the
highway ¢hall be recorded and ordered to be openied and kept
in repair; butin no case shall a highway be opened, vacated,
or a change be made, if a majority of the freeholders residing
along such proposed highway, or along such change, or along
the highway proposed to be vacated, shall remonstrate against
the same.

Seec. 25. No svch highway shall be opened, worked, or used,
until the damages assessed therefor shall be paid to the persons
entitled thereto, or deposited in the county treasury for their
use, or they shall give their consent thereto in writing fied
with the register of deeds of such county.

Sec. 26. Any person aggrieved by any decision of any board
of commissioners, may appeal therefrom to the district court
of such county, upon his filing a bond, with surety and penalty,
to be approved by the register of deeds of such county, condi-
ticned for the due prosecution of such appeal, and the payment
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of costs, if costs be adjudged against Lim s and in case proceed-
ings shall be had in more than one county, the register of deeds
of each county, on being notified of such appeal by the register
of deeds of the county in which the appeal is taken, shall trans-
mit to the clerk of the court to which the appeal is taken, all
the proceedings in such county; and upon the determination
of such appeal, such clerk shall notify the register of deeds of
all the counties interested thereof.

GENERAL PROVISIONS CONCERYING HIGHIWAYS,

See. 27. No road shall be less than eighty feet wide; and width of rosds
the order for laying out of any bighway shall specify the width
thercof.

Sce. 28. Public highways establishicd on the county or town- snighways on
ghip line, shall be opened and repaired by the supervisor of Timos T UT o™
the proper road districts on each side thereof, and by the joint
labor of the hands in each of such districts in each county or
township.

Sec. 29. Whenever any public highway shall have been laid nighway run-
out through any enclosed land, the supervisor shall give the encloscd o1
occupant of such land, or the owner, if a resident of the road
district, sixty days’ notice in writing, to remove his fence; but
such owner or occupant shall not be compelled to move such
fénce between the first day of April and the first day of No-
vember ; and if such fence is not removed pursaant to such
notice, such supervisor shall cause the same to be dene.

Sec. 80. Ifthe owner or occupant shall not have been allow- Incassof non
ed damages for the laying out of such highway upon hisland, danagos
the supervisorshall give the person removing such fence credit
on his highway tax for any amount that the supervisior shall
deem just, subject to the approval of the county commission-
ers.

Sec. 81. Every public highway already laid out, or which wnen nignway
may hereafter be laid out, and which shall vot be opened and it
used within six years from the time of its being laid out, shall
cease to be a highway for any purpose whatever; but if any
distinet part thereof shall have been opened and used. withn
8ix years, such part shall not be affected by the provisions of
this section, nor shall this section: be applied to streets ard

slleys in-any tawn :
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Provided, however, That the board of county commissioners
shall decide that public necessity does not require such road
kept open, which decision shall be recorded by the clerk of the
court, whereupon said vacated highway shall vest in the right-
ful owner who may have the title thereof according to law, of
the property on cach side of said highway.

Rights of Sec. 32. In all applications for the location, change, or va.

paticiands  cation of any public highway, actual settlers upon any public
Iands in any county in this Territory shall have and posses:
all rights in this act granted to frecholders.

ki e Sec. 83. All public highways which have been or may here-
-efter be-used as such, for twenty years or more, shall be deem-
~ed public highways.

ko to act as Sec. 34. No person owning lands, or who is related by con.

reviewers ¢ 8anguinity to any person owning'lards, along any proposed
highway or change, shall be competent to act as eommissioner,
viewer, or reviewer thereof.

mees of viowars  Sec. 35. Viewers and reviewers appointed under this -act
shall receive two dollars for every day they shall be necessari-

ly employed as such.

Panting hedgos  Sec. 36. The board of county commissioners of any eounty,
on pctition of an indivilual desiring to plant a hedge on his
land adjoining a public highway, may grant such individual
the privilege of placing his fence seven feet on such highway-

Provided, Seid fence will not be an obstruction to the high-
way.

When persons Sec. 7. Any person may have a private road laid out,

privalerouds  changed or vacated, upoan presenting a petition to the board of
county commissioners [of the county]in which such petitioner
may reside, under regulations hereinbefore provided for
roads running through one couunty only:

Provided, That such board may order such private road to
be laid out, changed or vacated, without any view, if there be
no remonstrance against such petition; and the petitioner
shall open and keep in repair such road at his own expense.

. Deraons Sec. 88. Whenever any road has heretofore been laid out,
nges® and used as a highway under any law of the Legislative As-

sembly of the Territory of Dakota, any person damaged there-
by shall make knosrn hig claim for damages, by petition to the
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board of county commissioners of the county in which such
road is located within one year from the taking effect of this
act, and in case of failure for that length of time so to do, shall
thereafter be debarred from recovering any damages whatever,
by reason of such road having been so laid out and opened,
and in case any such petition shall be presented to a board of
county commissioners, the same proceedings shall thereafter
be had to ascertain and pay such damages, as is provided for
in this act upon & remonstrance being presented.

Sec. 39. When any person shall acquire the title: to gov« Settlernon
ernment lands over which any road has been or may hereafter 3""2;2',‘
be duly laid out, subsequent to the laying out of such road, the
person so acquiring such title, shall: within three months after
receipt of his patent therefor, assert his claim for damages in
the manner provided in the preceding section, and such road
shall remain and be a public highway, but his damages, if any,
shall be paid, andiin case of a failare for that length of time,.
to assert his claim for damages as aforesaid, he shall thereafter

be debarred from asserting such claim.
Sec. 40. All public land in this Territory settled apon and wro subject s

occupied by settlers thereon, shall be subject to alk the proviss erebisact
ions of this act, so far as-the rights and liabilities-of such set<

tlers are concerned.

Sec. 41. That chapter one of the session laws of 186657, be, oetain uw
and the same is, hereby repealed. Fepesied

Sec. 42. Thisact shall take efféct and bein force from and Woentotaxe-=
after its passage and approval.

Approved, January 8, 1868.
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CHAPTER XIV.

AN ACT FOR THE INCORPORATION OF TOWNS, DEFINING THEIR
POWERS, PROVIDING FOR THE ELECTION OF THE OFFICERS THERE-
OF, AND DEFINING THEIR DUTILS.

Be it enacted by the Legislative Assembly of the Territory of
Dakota : '

Section 1. That persons intending to make application for the in-
corporation of a town, as kereinafter provided, shall cause an ac
curate survey and map to be mide of the territory intended to be
embraced within the limits of such town ; such survey shall be made
by a practical surveyor, and sho7 the courses and ‘distances of the
boundaries thereof, and the quantity of land contained therein, the
accuracy of which survey and map shall be verified by the affidavit
of such surveyor written thercon or annexed thereto.

See. 2. Such persons shall cause an accurate census to be taken of
the resident population of such territory, as it may be on some day
not more than thirty days previous to the time of presenting such
application to the board of county commissioncrs, as hereinafter pro-
vided ; which census shall exhibit the name of every head of a fam-
ily residing within such territery on such day, and the number of
persons then belonging to cvery such family; aud it shall be verified
by the afidavit of the person taking the same.

Sec. 3. Such survey, mop and census when completed and veris
fied as atoresaid, shall be left at some convenient place within said
territory for examination by those having an interest in such appli-
cation, for a period of not less than thirty days.

Sec. 4. Such application shall be by petition, subscribed by the
applicants, and also by not less than one third of the whole number
of qualified voters residing within such territory ; and such petition
shall set forth the boundaries thereof, the quantity of land embraced
according to the survey, and the resident population therein contained,
according to said census taken ; and the said petition shall have ate
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tached thereto or written thereupon, affidavits verifying the 'facts
alleged therein, and it shall be presented at the time indicated in the
wotice of such application, or as soon thereafter as the board can re-
ceive and consider the same.

Sec. 5. The board of county commissioners in hearing such ap- County commts-
plication, shall first require proof, either by afiidavit or by oral ex- ::'?‘I'el?_rgtt?n?o‘:.
amination of witnesses before them, that the said survey, map and porrtions
census were suhject to examination in the manner and for the period
required by section three of this act ; and if said board be satisfied
that the requirements of this act have been fully complied with,
they shall then make an order, declaring that such territory shall,
with the assent of the qualified voters thereof, as hereinafter provi-
ded, be an incorporated town, by the name specified in the applica-
tion aforesaid, which name shall be different from that of every other
town in this Territory, and they shall also include in such order a
netice for a meeting of the qualified voters resident in said proposed
town at a convenicnt place therein, to be by them named, on some
day within one month therefrom, to determine whether such territory
shall be an incorporated town.

Sec. 6. The board shall.cause ten days notice of such meeting, g%tiiebfgx?:::'
by publication in a newspaper, if one be published in the county,
and by posting up copies of said notice not less then ten in number,
at the most public places in said proposed incorporated town.

Sec. 7. At the meeting of the qualified voters, as herein @pening of pelte
provided, polls shall be opened at nine o’clock in the forenoon of
such day, and shall be kept open until four o’clock in the afternoon,
when they shall be closed.

Sec. 8. The voters at such meeting, shall first procecd to the giection ot
election of threc inspectors who, after being duly chosen sud “***"*
qualified, and one of their number elected clerk shall without delay
proclaim to the meeting that the poll is now opened, and that they
are ready to receive the ballots of the voters,

Sec. 9. The qualified voters of said proposed incorporated tOWn ypoin e of
shall vote by ballot, having thereon the words ‘for incorporation, Yo!ioé
yes ;”’ or the words “for incorporation, no; and if a majority of the
ballots given at such meeting shall have thereon the words ‘“no”
the voters of such proposed town shall be deemed not to have as-
sented to the incorporation thereof as a town, and no further pro<
ceedings shall be had in relation thereto, but if a majority of such
ballots shall have thereon the word ‘yes” such territory shall trom
that time be deemed an incorporated town, to have continuance
thereafter, by the name and style specified in the order made by the
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board of county commissioners a# herein before provided, and the
inspectors of such meeting shall make a statement showing the wholo
number of ballots given at such meeting, the number having the
word “yes” thereon, and the number having the word ¢no”
thereon, which statement shall be verified by the affidavit
of sueh inspectors, and shall be returned to sueh board of com-
missioners, at their next session, who if satisfied of the legality of
such election, shall make an order declaiming that said town has
been incorporated by the name adopted, which order shall be con-
clusive of such incorporation in all suits by or against such corpora-
tion, and the cxistence of such corporation, by the name and style
aforesaid shall thereafter be judicially taken notice of in all courts
and places in this Territory without specially pleading or alleging
the same.

Bivisionottown  5¢C. 10. Such inspectors when theyshall have returned the state~

lato distriots  ynent as aforesaid, shall next proceed to divide said town into not less
than three nor more than seven districts having due regard to the
equitable apportionment of the populatior among thesame, and the
convenience and contiguity of such district.

Keotice of Sec. 11. They shall also give ten days notice by publication in a

slection newspaper if one be printed within such town, and by posting such
notices in five public places therein, of an election to be held in such
town for the purpose of electing officers thereof, naming the place‘
therein, and the day upon which the same shall be had, but such day
named shall be within twenty days from the posting of such notices:
Every subsequent notice of a corporation election shall be given i
like manner by the clerk of said town.

Aunual election  Sec. 12. An election for officers of said town after the first elec-

vhenBeld " tion, shall be held annuallyon the first Monday of May of each year,
and at every such election the preceding board of trustees, or any
three of-them shall act as theinspectors thereof.

How longpotis  Sec. 13. Atall elections in'said town, the polls shall be.open-at:

:3:::1 TeMMR nine o’clock in the forcnoon, ‘and sh-ll not be finally - closed until:
four o’clock in the afternoon of said day.

Tnspeetors to v Sec. 14. Such inspectors shall preside at such first election, and be

the judges of . . . e .

alestions - the inspectors thereof, and, in the receiving and canvassing of votes,
shall be governed by the laws then existing, so far as they are ap»
plicable for the election of county officers.

Ofcors to be Sce. 15. There shall be elected at the first and st every subses

dlested quent election, one trustee, from each district in said town, and also
a clerk, assessor, treasurer, and marshal who shall respectively hold
their offices until the first Monday in May next following, or until
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their successors are elected and qualified : Provided, That nothing
herein contained shall prevent the respective offices of clerk, trea-
surer, assessor and marshal from being held by one and the same
person.

Sec. 16. The persons having the greatest number of votes shallbe whe to ve de-
declared elected as such trustees, and the persons who received the olured elected
greatest number of votes respectively for clerk, marshal, assessor
and treasurer as designated by the ballot for such office shall be de-
clared so elected, and if two or more shall have an equal and high-
est number of votes, and there be no choice, the inspectors of such
election shall forthwith determine by lot which shall be deemed
elected, and it shall be the further duty of such inspectors to make
acertified statement over their own signaturesof the persons elected to
fill the several offices in said town and file the same with the register of
deeds in the county thereof, within ten days from the date of such
election and no act or ordinance of any board of trustees chosen at
such election ‘shall be valid until the provisions of this section are
substantially complied with.

Sec. 17. It shall be the duty of the register of deeds of the proper g-gister of

. . Deeds to make
county to make a record of such certified statement, for which ser- record of state-

vices there shall be paid the same fee as is allowed for similar servi- ™
ces in other cascs:

Sec. 18. A vacancy occurring in the board of trustees or in any vacancies in
corporation office, shall be filled by appointment at a special meeting :‘::s?e’::‘;,z;
of the trustees called for that purpose, but such appointment shall fled
be made from the distriet, if a trustec be appointed, in which the
vacancy has occurred, and shall in no case extend beyound the annual
elections provided for in this act.

Sec. 13. The board of trustees chosen as aforesaid shall elect & omcers to take
president-from their own body, and such president, trustees, and all outh
cther officers elect shall within five days after such election, take
and subscribe before some person ruthorized to administer the same,
the usual oath or affirmation for the faithful performance of the

duties of their respective offiees.

Sec. 20. The president, and trustees of such town and their suc- Bosrof trustecs
cessors in office, shall constitute a body politic and corporate, by B Duds corporste
the name of tte towa of: , and shall be capable in law to
prosecute and defend suits to which they are a party.

Sec. 21. Special meetings of the qualified voters may be called by the Noticeof
. cia n
clerk by orderof, the trusiees of said town, by giving ten daysnotice spect
thereof in a newspaper, if any be printed in such town; otherwise by
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posting up such notices in five public places therein, and such notice
shall state the object for which each meeting is called.

Sec. 22. The bourd of trustees shall have the following
powers, viz:

First, To have a common seal and alter the same.

Second, To purchase, hold, or convey any cstate, real or per-
sonal, for the use of the corporation so fur as such purchase may
be necessary to carry out the objects contemplated by this act.

Third, To orgauize fire companies, hook and ladder com-
panies, to regulate their government, and the times and manner
of their exercise, to provide all neccssary apparatus for the ex-
tinguishment of fires; to make owners of buildings provide
ladders and fire buckets; which are hereby declared to be ap-
purtenances to the real estate, and exempt from execution, seiz~
ure or sale, and if the owner shall refuse to procure suitable
ladders or fire buckets after reasonable notice, the trustees may
procure and deliver the same to him, and in default of payment
therefor may recover of said owner the value of such ladder,
or fire buckets by suit before any justice of the peace in the
proper township, and costs accrued thereby ; to regulate the
storage of gunpowder, and other materials; to direct the con-
struction of a place for the safe depesit of ashes; and may under
any order by them, entered upon the proper book of the board,
visit, or appoint one or more fire wardens, to visit and examine
at all reasonable hours, dwelling houses, lots, yards, enclosures
and buildings of every description, discover if any of them are
in a dangerous condition, and provide proper remedies for such
dangers ; to regulate the manner of putting up stoves and stove
pipes ; to prevent out fires, and the use of fire works, and the dis-
chargeof firearms witin the limits of said corporation, orsuch
parts thereof as they may think proper; to compel the inhabitants
of such town to aid in the extinguishment of fire, and prevent its
communication to other buildings, under such penalties as are
in this act provided; to construct and pteserve reservoirs,
wells, pumps and other water works, and to regulate the use
thereof, and generally to establish other measures of prudenc:
for the prevention or extinguishment of fires, as they shall
deem proper.

Fourth, To declare what shall constitute a nuisance and to
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prevent, abate and remove the same and take such other meas-
ures for the preservation of the public health, as they shall
deem necessary.

Fifth, To restrain from running at large, cattle, swine, or
other animals.

Sixth, To restrain and prohibit gambling, and other disor~ 5*™°
derly conduct; to suppress and prohibit the keeping of houses
of ill-fame, and to authorise the seizure and destruction of
gambling apparatus.

Seventh, To license, regulate or restrain auction establish-
ments, traveling peddlers, and public exhibitions within the
corporation.

Eighth, To establish and regulate markets, and build market
houses, and direct the location ef slaughter houses.

Ninth, To lay out, open, grade and otherwise improve the
streets, alleys, sewers, sidewalks and crossings, and to kecp
them in repair and to vacate the same.

Tenth, To appoint street commissioners and also fire war-
dens not exceeding three.

Eleventh, To prohibit incumbrance of the side walks, of
said town, and riding or driving thereon exeept to cross the
same.

Twelfth, To insure the public property of such town.

Thirteenth, to purchase, lay out and regulate cemeteries.

Fonrteenth, To plant trees upon public grounds, and along
the streets of such town, and provide for their culture and
preservation, and to enclose azy public square or other public
ground within said corporation.

Fifteenth, To levy and collect annual taxes not exceeding
fifty cents on the hundred dollars valuation and twenty-five
cents poll tax, on all property subject by law to taxation.

Sixteenth, To make and establish such by-laws, ordinances
and regulations not repugnant tothe laws of this Territory, as
may be necessary to carry into effect the provisions of this act,
and to repeal, alter or amend the same, as they shall seem to
require, but every by-law, ordinance or regulation, unless in
case of cmergency, shall he published in a newspaper in such
town, if one be printed therein, or posted in five public places,
at least ten days before the same shall take effect.
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Sec. 23. Such board of trustees shall have power to enact
fines, penalties and forfeitures for violations of this act, or of
any by-law or ordinance by them established, not exceeding.
ten dollars for any one offence, which may be recovered by ac-
tion in the name of the corporation, but such board may remit.
the whole or any part of the fine, penalty, or forfeiture :

Provided, That the fine assessed for the violation of any or-
dinance requiring a license shall not be less than the amount
required to be paid for such license although it may exceed the
sum of ten dollars.

Sec. 24. All moneys however derived belonging to such cor-
poration, shall only be appropriated for such objects, and de~
fraying such expenses as accrue, or necessarily arise in the ex«
ercise of powers granted by thisact. No appropriation shall be
made without an order to that effect, entered upon a proper
book to be kept for that purpose by such board.

Sec. 25. No account or claim against said town shall be
audited or allowed by the board of trustees, unless it be made
out fully and itemized, and every such account audited shall be
numbered from one upwards, in the order they were presented
and a memorandum of the same entered upon abook to be kept
exclusively for that purpose.

Sec. 26. No account or claim shall be paid unless audited
and allowed by the board as aforeeaid, and no moneys shall be
drawn from the treasury except upon & warrant from the
treasurer signed by the president of said town, and attested by
the clerk thereof.

Sec. 27. No incorporated town under this aet, shall have
power to borrow money or incnr any debt or liability unless the
citizen owners of five-eighths of the taxable property of such
town, a8 evinced by the assessment roll of the preceding year,
petition the board of trustees to contract such debt orloan, and
such petition shall have attached thereto an affidavit verifying
the genuineness of the signatures to the same, and for any debt
created thereby, the trustees shall add to the tax duplicate of
each year successively a levy sufficient to pay the annual in-
terest on such debt or loan with an addition of notless than five
cents on-the hundred dollars to create a. sinking fund for. the
liquidation of tha principal thereof.
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Sec. 28. The clerk, assessor, treasurer, and marshal shall, wy.; omeers to
within ten days from their election or appointment, each and ©'7®**"*
severally give bonds payable to the Territory of Dakota, with
freehold sureties to such an amount as the board of trustees
shall direct, but the bonds of the treasurer and marshal shall
respectively be for double the amount of the estimated tax du«
plicate for the current year.

Bec. 29. All books, vouchers, moneys or other:property, be-v-n:on.;ou; vo
. . . . ers G, 10
longing to the corporation, and in charge or possession of any E:Li:v;r::r
officer of the same shall be delivered to-his successor when qual-
ified.

Sec. 30. The board of trustees shall before the third Tues< Beard of

trustees to

day in May of each year, determine the amount of general tax determine =~

for the current year. be raised

Sec. 31. The assessor shall agsess all property liable to tax- puties of Ti.s
ation in such town under such rules and regulations as the Researer
board may prescribe, and shall make return of his assessment
roll to such board on or before the second Tuesday of June of
each year.

Sec. 32. The trustees-shall cause the clerk of said corpora~ Nitice te ve
given of open-

s . . s - . . . t ‘-
tion to put up notices, in three or more public places in said ins ot asses

town, stating that the assessment roll is returned and open for
inspection and that on a day and at a place to be specified in
said notice, the trustees will hear, and decide all complaints of,
and appeals from, the acts of said assessor.

Sec. 83. When the assessment roll shall have been corrected Jormection of
and completed, the trustees shall levy a tax upon the taxable
property of said town to such an amount as they may deem
necessary, and shall set opposite the name of each person tax-
ed, a description and valuation of the property, charged there-
with, and the amount of tax assessed against such person, and
when such tax list shall have been made, they shall cause a
copy thereof, with a warrant annexed, to be delivered to the
marshal of such town. The assessmeni roll, and tax list, ghall
be deposited with the treasurer of such town who js hereby
charged with the safecustody of the same. ‘

Sec. 34. Such warrant shall be under the seal of the corpot Wasmstts
ration, signed by the president and trustees, or s majority of celiect ancpsy
them and attested by the clerk, and shall command the marshal
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to collect the taxes specified in his duplicate within ninety
days, and pay over the same, and make return of said- warrant,
to the treasurer of said town. Such trustees may renew such
warrant, for any period not exceeding thirty days.

Powers et Sec. 85. The marshal shall collect the taxes on said dupli-
marshal to . .
colbwet tax cate when so required, and shall have the same power to en-

force collections, and shall be governed by the same rules and
regulations as county treasurers and collectors, and shall have
authority in like manner to collect by distress and sale, and to-
make conveyanees and certificates of real estate sold by virtue
of such sale; which sale if at a county-seat, shall be at the door
of the court house or place of holding courts, and if not at the
county seat it shall be held at the door of the town hall, or
place of meeting of the board of trustees, and the clerk of said
board shall perform the like duties, at said sale, as are required
of the county treasurer, at a sale for territorial and county
taxes, and all deeds or conveyances for lands so sold for taxes,
shall be prima. facie evidence of the validity of such purchase.

Redemption o Sec. 36. Any real estate sold by virtue of this act shall be
real estate solsd .

by distress redeemable under the regulations and restrictions, as real

' estate sold for county and territorial taxes is made redeemable.
All moneys for the redemption of such real estate shall be paid
to the treasurer of the corporation.

Tax dupllcate Sec. 37. The trustees of such town may at their option, de-

sd tocelloator  liver the tax duplicate to the collector of the proper county on
or before the first day of Augustin each year, instead of the
marshal of such town, and said collector shall enter said tax,

and if delirquent; the interest and penalty thereon, upon his

duplicate.
Oompensation Sec. 38. The collector of such county shall collect the cor~
of cellactor .
trosurer poration taxes upon such duplicate as other taxes are.collected

and pay the same over to the treasurer of such corporation.
The collector and treasurer shall be allowed, and paid by the
corporation, the same compensation as is paid by the county,
for like services.

Duties of Sec. 89. The treasurer of every ineorporated town, shall so
keep his accounts as to show where, and from what sources, all
moneys paid him have been derived, and to whom and when
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such money, or any part thereof, have been paid. The treasu-
rer shall grant all licenses authorized by this act, upon the pre-
sentation of the receipt of the marshal, that the money therefor
has been paid to said marshal. Ilis books, accounts, and
vouchers, shall at all times be subject to the examination of the
board of trustees, and it is hereby made their duty to examire
the same, ata regular meeting of such board, on some day be~
tween the first and last Mondays of April, in each year, and
have settlement with the said treasurer.

Sec. 40. It shall be the duty of the board of trustees, im- Board of truc-

s lish
mediately after the annual settlement with the treasurer of said :;%iie‘tf}gl;l’:":s
corporation, to publish in a newspaper if one be printed there~ expenditures
in, or if there be no newspaper, then by posting in three or
more public places, an exhibit of the receipts andlex'penditures,
specifying the sources of such receipts, what appropriations were

made, for what objects, and the specific amount of each.

Sec. 41. The clerk of such towa shall have the custody of the Dutiesofclork
records, books and papers, of the board of trustees, and shall attend
all meetings and record the proceedings of said board, and shall per-
form all other duties appertaining to his office, as required of him
by the by=laws.

Sec. 42. The marshal of such town shall possess the powers, and Powors and
be subject to the liabilities possessed and conferred by law upon oehat
constables in executing the orders of the trustees, or enforcing the

by-laws and ordinances of said town.

Sec. 43. The board of trustees shall superintend the grading, ':‘;g::ie::;“a
paving and improving of streets, and the building and repairing of srading &¢

sidewalks.

Sec. 44. The fire wardens shall attend all fires, and give puties ot fire
their personal superintendance to extinguish the same, and do all ¥*™
other acts required by the by-laws, and obey all orders given by the
board of trustees in relation to the fire department. Trustees shall
by virtue of their office be fire wardens. '

Sec. 45. The trustees, clerk, assessor, treasurer and marshal, ghall (‘omt%ct‘;::tion
respectively receive for their services, such compensation as the of othie
board of trustees in their by-laws may decide, and said board shall
cause to be paid all other officers of such town, for their services, a
just and reasonable compensation.

Sec. 46. Whenever two-thirds of all resident.owners in number, Rtppaitri::;"d
stroels

or in value of real estate, bounding both sides of any street not less gigewalks

10*
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than one square, shall petition to have such streets graded, paved or
otherwise improved, or the sidewalks thereof built or repaired, or
when twosthirds of the owners of real estate in number, or in value,
on one side of such street shall desire a sidewalk on that side, it
shall be the duty of such board, to levy, and cause to be collccted
by tax, upon the owner of real estate, or lots on such street or part of
a street, according to the last assessed valuation of real estate, such
a sum of money as is necessary for the improvement of said street
or sidewalk, as in said petition requested.

ol empt  Bec. 47. Nothing contained in this act shall exempt the inhabi-
rax tants of any town, from the payment of highway taxes legally as-
sessed, nor from the formation of one or more road districts, irre-

spective of the corporate limits of such town.

Addition te Sec. 48. When two-thirds of the owners of a tier of out-lots, ad~

corperation  soining an incorporated town, shall sign a petition, asking that the
corporate limits of said town be extended so as to include said out-
lots, the board of trustees of said town shall cause said petition to
be recorded, and make an order that said tier of out-lots shall there-
after beincluded, and constituted a part of said corporation, and th®
inhabitants residing thereon, and owners thereof, shall be subject to
and entitled to all privileges of said corporation.

Jurisdictionot ~ Sec. 49. The trustees shall have jurisdiction over any commons,

srustees . . . .
or public grounds belonging to said town, and shall have power to
regulate with the consent of a majority of the owners thereof, the
banks, shores and wharves, of that portion of any navigable streams
within the corporate limits, but no ferries heretofore or which may
hercafter be established by law, shall be prejudiced or in any manner
affected by the provisions of this act.

Aunexing of Sec. 50. Whenever there shall be lots laid off, and platted, ad-
joining such town, and a record of the same is made in the regis-
ter of deeds office of the proper couunty, the trustees may by a
resolution ot their board, extend the boundary of such town so as to
include such lots ; and the lots thus annexed shall thereafter form a
part of such town and be within the jurisdiction thereof. The trus-
tees shall immediately thereafter tile a copy of such resolution, to-
gether with a plat and map of survey, defining the boundaries of
such addition in the office of the register aforesaid.

Same Sec. 51. When any town shall desire to annex contiguous terri-
ritory thereto, not platted, or laid or recorded, the trustees shall
present to the board of county commissioners, a petition setting
forth the reasons for such annexation, and shall accompany the



INCORPORATIONS 153

same with a map or plat, accurately describing by metes and bounds
the territory proposed to be attached, which shall be verified by
affidavit. Such trustees shall give thirty days notice by publication
in a newspaper printed in such town, if any, otherwise in the county,
or if none there, by posting up such notice in five or more public
places within the corporation ; a copy of such notice shall be served
on the owner or cwnaers of such territory, if known, and are residents
of the county.

Sec. 52. The board of county commissioners upon the reception same
of such petition shall consider the same, and shall have the testimony
offered for or against such annexation, and if after inspection of the
map and the testimony being heard, such board is of the opinion
that the prayer of snch petition should be grauted, it shall cause an
entry to be made on the order book, specifying the territory annexed
with the boundaries thereof, according to the survey, which entry or
an attested copy thereof shall be conclusive evidence in all courts.of
such annexation. -

Sec. 53. When an application signed by one third of the legal gpigeorationor
voters of any incorporated town, shall be presented to the board of “*"Per2!°®
trustees, in writing, asking, for a dissolution of the corporation,
setting forth the reasons therefor, it shall be competent for said
board if they deem the reasons good to call @ meeting of the voters
of said town by giving ten days notice thereof as provided in this
act, to determine whether such corporation shall be dissolved.

The board of trustees shall preside at such meeting and a poll
shall be opened as at any other corporation election and the voters
shall vote by ballot ‘““yes” or “no.” Ifa majority of all the votes
given shall have thereon the word “yes,” ard such votes shall have

been given by two-fifths of all the legal voters in such town, a state.
ment of the vote signed by the president and attested by the clerk,
shall be filed in the register of deeds office of the county, and such
town shall at the expiration of six months from the time of holding
such meeting cease to be a corporation, and the property belonging
to such corporation, after the payment of its debts and liabilities,
shall be disposed of in such manner as a majority of the voters of
such town at any special meeting thereof, may direct.

8ec. 54. No such dissolution shall affect the rights of any person ﬂ‘%‘é‘iﬂ?ﬁ:‘

in any contract or agreement to which such corporation is a party. ing contracts

Sec. 565. Whenever any suit shall be instituted by an incorporas
ted town, it shall not be required to show its compliance with any
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Compliance of the provisions of this act as to its organization or publication of
with the provis- . .2 .

fons of this act hy.laws or ordinances unless the same is controverted by affidavit.
bow considercd

fu law suits Sec. 56. Any town heretofore not corporated may, by a resolution

Iucerporation N .
ot tovns under  Of the board of trustees, or other municipal board thereof entered

ot s wen ™ upon the record book of the corporation, hecome incorporated under
this act, but the same shall be deemed a surrender of all the rights
and franchises acquired under any former act of incorporation or
acts amendatory thercto. A copy-of such resolution shall be filed
with the register of deeds of the proper county, and entered by him
of record. Trustecs and other officers of such incorporated towns
by whatever name designated performing duties of' a like nature to
those required of officers created by this act, shall continue to be the
officers of such town, by the name as specified in this act, uatil su~
perceded by the annual election.

Sce. 57. Any person violating the provisions of any ordinance of
;ir:}:jt;?gnos!(}fhe town organized under this act to which there may be a penalty af.
Hhis act fixed, may be prosecutcd before a justice of the peace of such
town, upon a warrant issued by such justice as in cases of mis-
demeanor; and such person upon conviction, shall stand committed

until the fine and costs are paid or replevied.

Penalty for

When debt not Sec, 68. No debt or liability due to or from any incorporated
nailified town, shall be unpaid by reason of such town being brought within
the provisions of this act, and becoming incorporated under it.

¥he to take Sec. 59. This act shall take effect and be in force from and after
elfvct its passage and approval.

Approved, January 6, 1868.

CHAPTER XYV.
AN ACT TO REGULATE INCORPORATIONS.

Be it enacted by the Legislative Assembly of the Territory of
Dakota:

INSURANCE COMPANIES

Section 1. It shall be the duty of each and every insurance
Company incorporated under the laws of this Territory, to file
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with the auditor of the Territory a full and specific statement Insurance com-
pany to file

of the amount of cash paid in upon said stock, the amount of e
stock not paid for in cash, the amount secured by mortgage or auditor
pledges of real cstate, the names and residences of the stock-
holders in said company, with the amount of stock owned or
held, set opposite the name of each, and if not all paid up in
cash, the amount unsecured and the amount secured, specifying
whether by real or personal sccurity, also set opposite the name

of each, the names of all the officers and agents of the compa-

ny, wherever residing, the amount of polices issued by, and
outstanding against the company, at the date of said report;

the amount of premiums received by said company during the
preceding six months; the amount of cash on hand, the amount

of bills payable and receivable at the date of said statement;

the amount of real estate owned by said company, where held

and owned, and in what manner such real cstate became vested

in said company, which report and statement shall be verified

by the oath of the presidert and secretary of the company.

Sec. 2. Itshall be the duty of every iasurance company now Companies _

formed uunder

created, or that may hercafter be created under the laws of the provisions
this Territory, to file a semi-annuak statement of the affairs of tle remisumid
said compauy, with the auditor of the Territory, on the first day #vditer

of January and July, in each year, which statement shall be

verified by the oath of the sccretary of the company. Such

statement shall contain :-
Wwhat statement

First, The name and locality of the company. to contalu
Second, The amount of capital stock of said company.
Third, The amount of its capital stock paid up.
Fourth, The assets of the company, including—

1. The amount of cash on hand.

2. The amount of cash in hands of agents.

3. The real estate unincumbered.

4. The bonds and notes of the company, and how they are
secured, with the rates of interest thereon, and whether given
in payment of stock subscription, or for dona fide loans.

5. Debts of the company secured by mortgages.
6. Debts otherwise secured.

7. Debts for premiums.

8. All other securities. .
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Fifth, The amount of liabilities due or not due to banks or
other creditors by the company.

Sixth, Losses adjusted and due.

Seventh, Losses adjusted and not.due.

Eighth, Losses unadjusted.

Ninth, Losses in suspense.

Tenth, All other claims against the company.

Eleventh, The greatest amount insured by any one risk.

Anund the auditor shall cause a brief abstract of such statement
to be published in at least one newspaper at the capital of the
Territory, and such company shall pay for said publication.

Ponaltyfernon  Sec, 3. A failure to comply with the provisions of the two
eomplianes with

the above preceding sections, shall subject the president and secretary of

requirements
any company, each, individually, te the penalty of one hundred
dollars, to be reeovered in an action at law in the name of any
citizen of the Territory, one-~half of the same to the use of the
Territory, and the other moiety to the use of the informer.
Unlawtul 1o Sec. 4. Itis declared unlawful for any insurance company
estate in this Territory to purchase or hold any real estate, save what

shall be necessary for the transaction of its legitimate business
of insurance; and deeds and conveyances to said company for
any other purposes, are hereby declared to be void.

A ol .. Sec. 5. It shall not be lawful for any agent or agents of any

Sther tenitery 1DSUrance company, ineorporated by any other State or Terri-

tain certigeats tory, directly or indirectly, to take risks or transact any busi-

from auditor ne £ : hi T . ith first .

Said agents to 1688 OF insurance in this Territory without first procuring s

meng 1 otate-  certificate from the auditor of the Territory, and before obtain-
ing such certificate, such agent or agents shall furnish the au-
ditor with s statement under the oath of the president or secre-
tary of the eompany for which he or they may act, which state-

ment shall show:

wiat statoment ~ First. The name and locality of the company,

to coutain Becond. The amount of its capital stock,
Third. The amount of its capital stock paid up,
Fourth, The assets of the company, including

1. The amount of cash on hand, and in the hands of agents
and other persons.

2. The real estate unincumbered.
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8. Thelands owned by the company, and how they are se- Same

cured, with the rate of interest thereon.
4. The debts of the company secured by mortgage.
8. Debts otherwise secured.
6. Debts for premiums.
7. All other securities.

Fifth, The amount of liabilities due or not due to banks or
other creditors by the company,

Sixth. Losses adjusted and due.

Seventh. Losses adjusted and not due.

Eighth, Losses unadjusted.

Ninth. Losses in suspense, waiting for further proof.

Tenth. All other claims against the company.

Eleventh, The greatest amount insured by any one risk.

Twelfth. The greatest amount allowed by the rules of the
company to be insured in any-one city, town or village.

Thirteenth. The greatest amount allowed to be insured in any
one block.

Fourteenth. The act of incorporation of such company.

Which statement shall be filed in the office of said auditor,.
together with a written instrument under the seal of the com~
pany, signed by the president and secretary, authorizing such
agent to acknowledge service, consenting that service of process
upon such agent shall be taken and held to be as valid as if:
served upon the company, according to the laws of the Terri-
tory, or any State or Territory, and waiving all claims of errors-
by reason of such service; and no insurance company or
agents of any insurance company, incorporated by any other
State or Territory, shall transact any business of insurance in-
this Territory, unless such company is possessed of at least one
hundred thousand dollars of actual capital, invested in stocks of*
at least par value, or in bonds or mortgages: on real estate:

worth doublethe amount for which the same is mortgaged, and -

upon filing. the aforesaid statement and instrument with the
auditor of the Terrritory and furnishing him with satisfactory
evidence of such instrument as aforesaid, it shall-be the duty of
said auditor to issue a certificate thereof, with authority to
transact business of insurance, to the:agent or- agents applying.

167
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for the same, and the auditor may demand and receive two dol-
lars for every such certificate, to be paid by the company.

See. 6. It shall be unlawful for any incorporated company or as
sociation, parteership, firm, or individual, or any member or agent or
agents thereof, or for any agent or agents of any company incorpo-
rated by any foreign government other than a state of this Union, to
transact any business of insurance in this Territory withont procur«
ing a certificate of authority from the auditor of this Territory, such
company, association, partnership, firm, or individual, or any agent
or agents thereof, having first filed, under oath, in the office of said
auditor, a statement setting forth the charter or act of ineorporation
of any and every such incorporated company, and the by-laws, co-
partnership agreement and articles of association of any and every
such unincorporated company, association, partnership or firm, and
the name and residence of such individual, and the names and resi
dences of the members of every such partnership or firm, and the
matters required to be specified by the provisions of this chapter, and
the written authority therein mentioned, and farnish evidence, to the
satisfaction of the auditor of the Territory, that said compauy has in-
vested in stocks of some one or more of the States of this Union, or
of the United States, the amount of one hundred thousand dollars,
and that such stocks are held by citizens of the United States, or
in bonds or mortgages of real estate situated within the United
States, fully securing the amount for which the same is mortgaged,
or bonds of cities of the Urited States, the aggregate market value of
the investment of the company in which shall not be less than one
hundred thousand dollars, and such incorporated company or
unincorporated company, association, partnership, firm or individual,
or any agent or agents thereof, filing said statement and furnishing
evidence of investment, as aforesaid, shall be entitled to a certificate
of authority for such body or individual, in like manner as is provi-
ded in this chapter.

Sec. 7. The statement and evidences of investment required
by this chapter, shall be renewed annually in the month of
January of each year. The auditor of the Territory, ﬁpon
being satisfied that the capital securities and investments re-
main seeure, shall furnish a renewal of certificates as aforesaid
And the company, agent or agents obtaining such certificate,
ghall file the same, together with the statement upon which it
was obtained or renewed, in the office of the auditor of the
Territory.
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Sec. 8. Any person or firm in this Territory who shall re- wra to vocon-
ccive or receipt for any money, on account of or for any con- " ¥
tract of insurance made by him or them, or for any such in-
surance company or individual aforesaid, or who shall reccive
or receipt for money from other persons to be transmitted to
any such company or individual aforesaid, for a policy or poli-
cies of insurance or any renewal thereof, although such
policy or policies of insurance may not be signed by him or
them as agent or agents of such company, or who shall in any
wise, directly or indirectly, make or cause to be made any con-
tract or contracts of insurance, for or on account of such com-
pany aforesaid, shall be deemed, to all intents and purposes,
an agent or agents of such company, and shall be subject and
liable to all the provisions cf this chapter.

Sec. 9. Copies of all papers required by this chapter to be Copies of papers

deposited with
deposited in the office of the auditor to be true and correct auditor to Le
copies of such papers, shall be received as evidence in all courts cvidene
and places, in the same manncr and have the same force and

eftect as the original would have produced.

Sec. 10. Any person or persons violating the provisions of penaity for

violation of

this subdivision shall upon conviction thereof, in any court of theprovisions
e e e , R of this subdi-

competent jurisdiction, be fined in any sum not exceeding one vistn

thousand dollars, or imprisoned in the county jail not more

than thirty days, or both, at the discretion of the court. Vi-

olations of the provisions of this subdivision may be prosecuted

by information filed by the prosecuting attorney of the proper

county, or by indictment of the grand jury.

Sec. 11. Any insurance company complying with the pro- What deemed
visions of this subdivision, and securing the certificate of the
auditor for any of its agents, shall not be required to furnish
the single statement, and cvidences required hereby for more
than one of such agents, which being filed with the auditor of
this Territory, shall be decemed a sufficient compliance for its

frectransaction of business in this Territorﬁy.

Sec. 12. Ifany insurance company, firm or individual, or Guarantee fan
. . i . tu bo deposited
their agent or agents, having filed its or their statement as re-
quired by this subdivision, and conformed to the requirements

thereof, shall have on deposit in any other State or Territory,
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or elsewhere than in this Territory, any portion of its capital or
earnings as a guarantee fund for the exclusive benefit or secu-
rity of persons insured in such State or Territory, or other place,
it shall be the duty of the auditor of the Territory to withhold
from such body or individual so alienating any such portion of
their capital or resources, the certificates and authority in-this
gubdivision provided for, until such body or individual shall
file with the auditor of the territory, a statement, duly veri.
fied by the oath or aflirmation of the president or secretary of
such incorporated company, association, partnership, or-firm,
or of such individual, showing the amount of premiums received
in this territory by such company during the year ending on
the first day of January next preceding the filing of said state«
ment, and shail deposit it in this territory, in such manner as the
auditor of the territory shall direct, five per cent. of the amount
received in money, or any solvent state or United States stocks
of at least par value, or mortgages on real estate situated in
this territory, of at least double the value for which the sameis
mortgaged ; which statement and deposit shall be 8o made from
year to year, at the time of each renewal or original grant of
authority by said auditor, until the sum of forty thousand dol-
lars is deposited as aforesaid, which said sum and every yearly
part thereof deposited-as aforesaid, shall be held under control
of such auditor of the territory, as a guarantee fund for the
benefit of such persons as may be in any mauner insured in
their property by such company in this Territory, and the saume
or any pant of the sum so deposited, shall not be drawn out of
the depositors, until all.claims for losses or premiums, shall be
paid and discharged, or until all deposits made in other States,
Territories, or other places not within this Territory shall be
witkdrawn:; and in case of the insolvency of any such company,
the sums so deposited as aforesaid shall be applied by the audi-
tor of the Territory, pro tanto, towards the payment of all
claims against such body or individual, filed in his office, duly
liquidated and authentjcated, and losses and premiums or risk
unpaid on policies issued within six months after such insolven-
¢y may occur. Any such body or individual shall be deemed
insolvent, upon failure to pay any undisputed loss insured
against within this Territory for tLe space ofsnincty days after
10
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final judgment for the, amount of any loss 8o insured against,
when no appeal shall have beerr taken from such judgment by
either party, or other proceeding begun to vacate, modify, re«
verse or review such judgment,or to arrest the same, or to
obtain a new triak: Such body or individuil shall be enti-
tled to receive the interest or dividends on such stocks so de-
posited from time to time as the same may become due. This
section shall not apply to any of the aforesaid bodies or indi-
viduals who have made no such deposits, as in this section men»
tioned, elscwhere than in this Territory.
Sec. 13. Mutual insurwnca compan’es incorporated by any atusl tns-

rauce compa-

State or Territory other than Daketa, upon filing in the office of nies entitied 1o
theauditor the actof incorporation ot'said company,together with when
a written instrument under seal of said company signed by the
president and secretary of said company under oath, certifying
that said company is possessed of a capital of at least one hun-
dred thousand dollars, secured by lien on real estate, worth at
cash valuation, at least five times the amount of said capital,
and not encumbered to more than one-fourth of said valuation,
shall be entitled to a certifi¢ate from said auditer, with authority

to transact business of insurance in this Territory, and said
company shall be exempt from the provisions of this subdivi-
sion, with the exaeption of publication of statement and certifi-

eate of the auditor.

Sec. 14. It shall-be the duty of the agent or agents in either copy ststa.-
. . . . . nent filed wi.»
of the toregoing *sections mentioned, before taking any risks auditor to ve

: : . . . filed with
or transacting any business of insurance in this Territory, to County Clerx
file in the office of the county clerk of the county in which he
or they may desire to establish an agency for any such compa-
ny, a copy of the statement required to be filed with the auditor
of the Territory as aforesaid, together with a certificate of such
auditor, which shall be carefully preserved for public in<
spection by said clerk; and said statement and certifi-
cate shall be published one week in one daily and four
weeks in one weekly newspaper printed and published in the
eounty in which such agens or agents; has or have his or their
office of business as such:agent or agents ; and ifno daily paper
is published in such county, then such publication shall be suffi«

elent if made in one weckly newspaper as aforesaid, but if no
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weekly newspaper be printed or published in such county, then
such publication shall be made in one weekly newspaper of this
Territory of most general circulationin such county.

COLLEGES, UNIVERSITIES, NORMAL 8CIOOLS, ACADEMILS, ETC,

See. 15. Any number of persons, not less than five, desirs
ing to establish a college, university, normal school, or other
institution for the purpese of promoting education, religion,
morality, agricultare or the finc arts, may, by complying with
the provisions of this subdivision, become a body corporate and
politic with perpetual succession, and may assume a corporate
name by which they meay sue and be sued, plead and be im-
pleaded in all courts of law and cquity ; may have a corporate
scal, and the same alter and break at pleasure ; may hold all
kinds of estate, real, personal or mixcd, which they may acs
quire by purchase, donation, devise, or otherwise, necessary to
accomplish the objects of the corporation, and the same to dis-
pose of and convey at pleasure.

See. 16. To ascertain the property and value thereof, of any
institution desirous of becoming a body corporate, under the
provisiors of this subdivision, it shall be the duty of the pro-
Late judge of any county ¢f this Territory, on application ia
writing, of any number of persons not less than five, of whom
not less than five shall be resident frecholders of the county
where such application is made, or where such institution is or
is intendcd to be located, sctting forth the objects for which
they desire to become incorporated, to select three disinterested
freeholders of the county and voters thercin, as appraisers,
who shall first take an oath for the faithful discharge of their
duties, before some competent officer, and such appraisers shall
then proceed to make a schedule, and upon actual view to ap-
praise the trge value, in money, of all such goods, chattels,
lands and tenements, choses in action, rights, credits and sub-
scriptions as such applicants shall exhibit to such appraisers,
and shall return such schedule with their appraisement, and
certificate of some officer authorized to administer oaths, that
such appraisers were first duly sworn by him to discharge their
duties as such appraisers, to tha probate judge of the proper
county ; and if the amount 8o found shall be equal to the sum
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required for the commencement of any such institution as saill
applicants desire, such probate judge shall give such applicants
a certificate of the fact, and they shall enter it in a book of
records, by them provided for that purpose, which certificate,
together with the corporate name and the articles of association,
they shall also cause to be recorded in the county clerk’s office
of the county where such institution is or is intended to be
located, and they shall theneeforward be a body corporate
and politie, according to the provisions of this subdivision, and
such probate judge, appraisers and county clerk shall be enti-
tled to the same fees as for like scrvices 1n other cases, and ne
more.

Sec. 17. The corporators of any college or university, which
may be organized in accordance with the provisionsof this sub~
division, may elect five -or more trustees of whom not less than
five shall be resident frecholders of the county where such col-
lege or university is located, who shall constitutea board of di-
rectors for such institution, and they shall have power to fill
vacancies that may occur in their board, and sball hold their
offices until their successors are elected and qualified according
to the rules and by-laws that may be adopted by the board of
trustees, but at all times at least five of such board of trustees
shall be residents, freeholders of the county where such insti
tution is located, and when any such board, in their corporate
name, shall have acquired for the benefit of such institution five
thousand dollars, in real and personal property, to be ascer~
tained as herein provided, said trustees shall have power to ap-
point a president, professors, tutors and teachers, and ary oth~
er necessary agents and officers, and fix the compensation of
each, and may cnact such by-laws not inconsistent with the
laws of this Territory or the United States, for the government
of the institution, and for conducting the affairs of the cor~
poration, as they may deem necessary, and shall have power
to confer, on the recommendation of the faculty, all such de-
grees and honors as are conferred by colleges and universities
of the United States, and such others, having reference to the
course of studies and the accomplishment of the student, as they

may deem proper.
Sec. 18. In case it should happen that an election for direc-
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tors should not be held.on. the day appointed by the by-laws of.
any institution or company formed under the provisions of this.
subdivision, such corporation shall .not, for that reason, be
deemed to be dissolved, but it shall be lawful ,on any other
day to hold a meeting and clect its.directors in such manner as
shall be prescribed by the by-laws thereof.

Sec. 19. The trustees of any univessity, collego or academy
may hold in trust, any property devised, bequeathed or do-
patel to such institution, upon any specific trust, consistent
with the object of said corporation.

Sec. 20. The president and protessors shall constitute the
faculty of any literary college or university instituted under-
the provisions of this subdivision; and have power to enforce
the rules and regulations enacted by the trustecs for the gov-
ernment and discipline of the students, and to suspend and ex-
pel offenders, as may be deemed necessary.

Sec. 21. When any number of persons shall have procured
by subscription, donation, purchase or otherwise, the sum of
five hundred dollars for the purpose of establishing and sus-
taining an academy, such persons may adopt a corporate name
and enter the same in the county clerk’s office of the proper
county, and proceed to the election of such officers and teachers
as they may decm necessary, may in their corporate name, sue
and be sued, plead and be impleaded, in any court of law or
equity of competent jurisdiction, and may have a corporate
geal, may purchase and liold personal or real estate, and dis-
pose of the same at pleasure, and do all other acts and things
necessary for the promotion of education and the general ine
terest of such academy.

Sec. 22, Any college, university ov academy, now institu=
ted, may come under the provisions of this subdivision by com-
plying with the requisitions herein contained, and all such in-
stitutions now in existence, or that may hereafter be establish~
ed, may connect therewith, to be used as a part of their course
of education, any mechanical shops, or machinery or lands for
sgricultural purposes, not exceeding three hundred and twenty
acres, to which may be attached all necessary buildings for
carrying on. the mechanical or agricultural purposes of such
igetitution,
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Sec. 23. Any company which may be formed in pursuance
of this subdivision, or which may now exist by virtue of any
special act of incorporation, the property of which is held as
stock, and not derived by donation, gift, devise or gratuitous
subscription, may increaso its capital stock or change it into
scholarships, when it becomes neccessary for the purposs of
carrying out the object for which such company or corporation
is formed, in the following manner: the directors, for the time
being. shall make out and sign a certificate in which they shall
set forth the amount to which such capital stock is to be in~
creased, and the object, which certificate shall be deposited in
the office of the county clerk of the proper couaty, and be by
him recorded in the same manner as the artioles of association
and corporate name are required by this subdivision to be rea
corded.

Sec. 31. Before thecapital stock of such company shall be
increased, it shall be the duty of the directors to publish a nos
tice signed by at least a ‘majority of them, in a newspaper of
gencral.circulation in the county iu which such institation is
located, at least four consecutive weeks, appointing a time and
place for holding a meeting of the stockholders of the said
company, specifying the amount to which it is proposed
to increase the capital stock thereof; and s vote of at least
two-thirds of the shares of the stock represcrted at such meet-
ing, shall be necessary to an increase of its capital stock, and
to authorize the dircctors to make and siga the certificate men-
tioned in the preceding section.

Sec. 25. Any university, college or academy that may be-
come a hody corperate uader the provisions of this subdivision,
the property of which is not derived bty donation, gift, devise
or subscription, but is owned by individusls in the shape of
stock subscribed or taken, the owners of said stock shall be
individually liable for the debis of said corporation to the
smount of their stock respectively, and also in & sum equal
thereto, over andabove the amount of their stock :

Provided, That the trustees or directors of any corporation
organized under the provisions of this subdivision, the property
of which is not owned by individuals in the shape of stock suba
scribed or taken, but is held upon trust or derived by devise,
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donation, gift or subscription, shall not contract any indebted-
ness beyond the actual means orassets of said corporation, and
if said trustees or directors contract debts or incur liabilities.
beyond the actual means or assets of said corporation, the trus-
tees or directors so contracting shall be held liable in their in~
dividual capacity fur the payment of the same, but the property
of said corporation shall be exhausted.

comerofbe~  Sec. 26. Whenever three or more persons shall desire to cre-

ment fms™ atea board of trustees, to become incorporated as-the trustees
of a college endowment fund, they shall do so in the following
manner, to-wit:

Whenever, at any meeting called for that purpose, the said
persons, at least three of whom shall be residents of this Terri«
tory, not less than three in number, as aforesaid, shall resolve
to become a body politic and corporate, having a seal and cor-
porate name, whereby they may sue and be sued in courts of
justice in this Territory, they shall prepare a statement, setting
forth the name by which they shall be called, the amount of
said fund, and the manner in which, and the district to which
the said fund shall be applied, whether within or withouc this
Territory, together with the name of the persons who shall act
as trustees, which said statement shall be subscribed by all the
persons composing said' meeting in the presence of some magi~
strate, or judicial officer- having a seal, who shall attest the
signing of the same, and the same shall be recorded in the office
of the county clerk in the county where said meeting was held
and thereupon the persons named in said statement as trustees,
and their successors in office, shall become a body corporate
and politic for purposes in said statement named and specified;
and a certified copy of said recurd, under the hand and seal of
the county clerk of said county, shall at all times be prima facie
evidence of the existence of said corporation.

To shange Sec. 27. In any case where, in the original statement in the
8 0f som- . . . . .
pany preceding section provided for, it is contemplated that the fund

may be applied to any object, not inconsistent with the pur-
poses of education, different from that particularly specified in-
said statement, the trustees above named, or their successors in
offce, may apply to the district court in the county where the
record hereinbefore provided for was made, for the privilege to
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make such change, designating particularly the purposes to
which itis proposed to apply the same; and the said court, on
being satisfied that such change iz not inconsistent with the ob-
Ject of the original creation and institution of said fund, shall
authorize and sanction such change,

Sec. 28. The sail board «f trustees and their successors in
office, shall be a body politic with perpetual succession, and they
shall hold their offices for such terms and reccive their appoint-
ments in such manner as shalf be designated in tle statement
on record in the office of the county clerk, as hereinbefore pro-

vided.
BRIDZE COMPANIES.

See. 29. Whenever any number of persons, not less than five, as-
sociate together for the purpose of constructing a bridge over any
of the streams of water in this Territory, they shall under their
hands and seals, make a certificate specifving the amount of capita
stock nccessary, the amount of each share, the place where such
bridge is to be built, and on what stream ; and said certificate shal
be acknowledged, certified, and forwarded to the secrctary of the Ter
ritory, and by him recorded and copied ; and when so incorporated,
they are hereby authorized to carry on the operations named in said
certificate of incorporation, and by the nzme aund style provided in
guch certificate, shall be decmed a body corporate with suceession,
and they and their associates, successors and assigns shall have the
same general corporate powers, and be subject to all restrictions
hereafter provided ; but in all cases the banks on both sides of the
stream where the said" bridge i to be erected, shall be owned by
said company, or they shall obtain in writiug the consent of the own-
er or owners of the bank where the said bridge is to be evected, to
erect the said bridge as aforesaid, unless the said banks at such points
ghall®be in 2 public highway.

Sec. 30. The corporators herein named shall open the books of said
company for subscription to the capital of said bridge, and so soon
thercafter as ten per ecunt. of the capital shall be subscribed, they
shall call a2 meeting of the persons who have subseribed stock as
aforesaid, and shall then and there proceed to elect five directors.
who shall be stockholders in said company, who shall hold their ofd
fices as such directors for onc year from and after said election a2
usntil their successors are elected and qualified, one of whom shall be

11*
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president, one treasurer, and one secretary, to be named on the ticks
ets when voted for by the stockholders as aforesaid ; each stockhold-
er ghall be entitled to one vote for each and every share ot stock he
may ows, and after the first election no stockholder shall be entitled
to a greater number of votes than the number of shares he may have
paid into the said company.

Sec. 81. The treasurer of said company, before cntering upon his
duties of office, shall coter into a bond with good and sufficient sc-
curity, to be approved by said board of directors, payable to the said
company, conditioned for the faithful performance of all and
singular the duties of his said cffice, and that he will well and
truly account for and pav over to the said company all moneys and
property that shall, from time to time, come into his hands by virtue
of his said office, and that he will use due and proper dilizence to
collect all moneys and demarvds that fram time to time shail be
due and owing to. the said company, which 1t shall be his duty by law
to ccllect.

Sec 82. The president shall preside at all meetings when present
and not otherwise incapacitated, in which case. or in case or his ab-
sence, the board of directors shall choose a president from among
their number, who shall perform the duties of the president at such
mceting, and perform such duties as may from time to time be poiated
out by the by-laws and rules of said company.

Sec. 33. The secretary shall keep a record of all meetings of the
board of directors and other proceedings of said company, not re«
quired to be performed by any other officers of the said board of
directors, and perform sucb other and further duties as may be
assigned him from time to time by the rules and by-laws of the said
company.

Sec. 34. The company shall have power from time to time, at any
regular meetiog of the board of directors, to make, alter and change
such by-laws and rules for the government of the said company.

See. 35. The compasy, previous to receiving aony tolls upon said
bridge, shall set up and keep in a conspicuous place a board on said
bridge, on which shall be written painted or printed, in a plain and
legible manner, the rates of toll, which rates of toll shall have
been prescribed by the district court of the proper county; and
if any company shall demand or receive acy greater rates of
toll than the rate prescribed by said court, they shall be subject to a
fine of ten dollars for cach offence.
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Sce. 36. The compensation of the president and other officers of gompensstion

of such company, shall be regulated and fixed by the rules and by
laws of such eompany from time to time.

MANUFACTURING COMPANIES.

Sce. 37. Whenever any number of persons associate themsclves
together for the purpose of engaging in the business of manufictur-
ing, they shall, under their hands and seals, make a certificate, spe-
cifying the amouut of capital stock necessary, the amount of
cach share, the name of the place where such wanufacturiog
establishment shall be located, and the name aund style by
which such compuny shall be known; Said certificate shall
be acknowledged, certified and forwaided to the sccretary
of the Territory, and by him be recorded and copied; and when
so incorpcrated, they ure hereby authorized to carry on the
maoufacturing operations named in said certificate of iucorporation,
and, by the nawe ard style provided in said certificate, shall be
deemed a body corporate with succession, and they and their assow
ciates, successors and assigns shall have the same general corporate
powers as conferred in tuis chapter upon bridze companies, and sub-
ject to all restrictions hereafter provided.

Sec. 38. The annual wceting of the stoeklolders shall bz held on
the first Monday of January in each year, at which meeting the di«
rectors of the company shall be elected. and such other lawfal buse
iness done as the stockholders shall deem necessary and proper ;
and should they fail to elect directors at the annual meeting, they
shall, hold a special meecting ut some subsequert time for that pur-
pose by giviog thirty days notice thereof in some nowspaper of
general circulation in such county; the directors shall hold
their offices until their successors are ehosen and qualified,
but no person shall be a director after ceasinz to be a stockholder.
Immediately after the election, the directors shall elect one of their
number president of the corporation, and may appoiut such other
officers and agents as they may deem proper to transact their bus-
iness, and prescribe the amount of compensation to be allowed them
for their services, andsuch ofli cers, when required by the by-laws shall
give bonds to the satisfaction of the directors, for the faithful discharge
of the trust committed to then:, and shall have power and are hereby au-
thorized to make such rules, regulations and by-laws as may be peces-
sary for their governmeunt, not inconsistent with the Organiie Act of
this Tterritory. The directors shall have the geaeral manage-
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residue of the capital stock at any time remaining unsubscribed, in
such munner as the stockliolders for the time being may prescribe,
and way cwploy the capital and means of' the company in such man-
ufactures gs they shall deem best for the compavy, and for the erec«
tion and maintenance of such machivery, dams, buildings, races
and watercourses, subject always to the control of the stockholds
ers, as may be necessary in the business cf manufacturing, but for
no other purpeses than those connected with and pertaining to said
business. They shall cause a record to be kent of all stock subseribed
and transferred, and all business transactions, and their books and re-
coras shall at 2l reascuable times be open to the inspection of any and'
every stockholder ; they shall also, when rcquired, present to the
stockholcers reports in  writing, of the situation and the amount of
business of the com-pany, and deelare and make sueh dividends of
thhe profits from thebusiness of the company, not reducing the capi-
tal stock while they have outstanding liabilities, as they shall decm-~
expedicnt.

Sce. 39. The persens named in the cerlifieate of incorporation, or
a majority of them, shall be commissioners to open the books for the
subscription to the capital stock of suid company, and at such times
and places as they shall deemx proper, and the said company are au-
thorized to commence cperitions upon the subscription of ten per
cent. of said stock.

RELIGIOUS AND OTHER SOCIETIES.

Secc. 40. It shall be lawful for any religious sect or denomi-
natiou, fire company, or any literary, scientific or benevolent
associations (other than colleges, universities, academies or
seminaries,) within this Territory, to elect, at a meeting of a
majority of the members of any organized church, fire company,
literary, scientific or benevolent association as aforesaid, called
for that purpose, any number of their members, not less than
three, to serve as trustecs or directors, and one member as
clerk, who shill hold their oflices during the pleasure of the sos
ciety or association.

Sec. 41. That the clerk so appointed shall make a true re-
cord of the proceedings of the meeting. provided for in this sub-
division, and certify and deliver the same to the clerk of the
county where such meeting shall be held, together with the name
by which such church, fire company or association-shall there~
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sfter desire to be known; and it shall be the duty of each Cirrks torcep
eounty clerk in this Territory, immediately upon the receipt of
such certified statement, to rccord the same in a book of record
to be kept by him, provided for that purposc at the expense of
kis county, for which scrvice he may demand the sam of ten
oents per hundred words, and from and after makiog such re-
cord by the county clerk, the said trustees or directors, and:
their associated members and their successors, shall be invested
with the powersand immunities incident to spgregate corpora-
tions and a certified transcript of the record-herein authorized
to be made by the county clerk, shall be deemed and taken in
all courts and places whatsoever in this Territory as prima
facie evidence of the existence of sueh association and-corpora~
tion.

Sec. 42. The trustecs or directors, who may be appointed Dities of trus-
under thie provisions of this subdivision, and their successors in )
office, shall have perpetual succession by sueh name as may be
designated and by such name be legally capable of contracting
and prosecutiug and defending sutis, and shall have capacity
toacquire, hold, enjoy, dispose of and convey all property real
and personal, which they may acquire by purchase, donation,
or otherwise, for the purpose of carrying out the intentions of®
such society or association, but they shall net acquire or hold
property for any other purpose.

Sec. 438. Such society or association, whenincorporated, may .
elect such officers and make such rules and regulations as may cticers Rules &e
be necessary and expedient for its own government, and the
management of its fiscal and other affairs to effect their respecs
tive objects.

Sec. 44. If said board of trustees or directors, as is provided geviva of orgae-
for in this subdivision, shall be vacated, either in whole or in "**
part, by death, resignation or otherwise, such board of trustecs
or directors may be revived, or such vacancy or vacancies fi led,
in the mannee pointed out in this subdivision for the original
orgauization of said board, and a majority of said trustees or
directors shall be a quorum for the transaction of business.

CEMETERIES Cemetery

. ascuciationgss

Hec. 45. It shall.be lawful for any number of persons, not.
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less than five, who are residents of the comnty in which they
desire to foren themselves into an associntion, to form them-
sclves into a cemetery association, and te elect any number of
their members, not less than three, to serve as trustees, and-ome
member as clerk, who shall ecntinue in office during the pleass
use of the society ; all such clections shall take place at a meet-
ing-of n majurity of the members of such association, and after
notice, for at least twenty days in a newpaper, or by posting
at least threc written notices at public places in the township.
Sec. 46. The clerk hereinbefore authorized to be -anpointed,
ghall forthwith make out a true record of the proceedings of the
meeting provided for by the preceding section, and certify and
deliver the same to the clerk of the county in which such meet
ing shall be held, together with the name by which such asso«
ciation shall desive to be known ; and it shall be the duty of
each county clerk in this Territory, immediately upon the re~
ceipt of such certified statement, to record the same in a book
by him provided for that purpose, at the expense of the county
and the clerk shall be entitled te the same fees for his services
as he i3 entitled to demand for other similar services and from
and after making of such record by the county clerk
the said trustees, and thelr associated members and sue-
oessors shall be invested with the powers, privileges and
immunities incident to aggregate corporations; and a cer-

tified transcript of thevecord herein nuthorized to be made by

the county clerk, shall be deemed and taken in all courts and
places whatsoever, within this Territory, as prima facie evi-
dence of the existence of such cemetery association.

Sec. 47. The trustees who may be appointed under the pro-
vistons of this subdivision, shall have perpetual succession and
shall be capable in law of contracting, and prosecuting and de-
fending suits a~ law and in cquity; and where suits shall be
brought against said incorporation, mesne process against it
may be served by leaving an attested copy thereof with one of
the trustees, atleast ten days before the return day thereof.

Sec. 48. Such association may have power to prescribe the
terms on which members may be admitted, the number of its
trustees and other officers (subject to the limitation set forth in
this subdivision,) and the time aud minoer of their election and
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sppointment, and the time-and place of mecting for the trus-
tees and for the association, and to pass all such other by-laws
a3 may he necessary for the good gavernment of such associa-
tion, not inconsistent with this or any other statate of the Ter-
ritory, nor in violation of the organic act.

Sec. 49. Such association shall be authorized to purcliasc or Landexemps
take by gift or devise, and bold land exempt from exceution. e
end from any appropriation to public purposes, for the sole.
purpose of a cemetery, not exceeding one hundred acres, which,
shall be exempt from taxation if used exclusively for burial
purposes, and in nowise with a view to profit. After paying
for such land, all the fuiwre receipis and income of such
essociation ; whether from the sale of luts, from donations,
or otherwise, shall be applied .exclusively to laying out, pro«
tecting, preserving and embellishing the cemetery and the
avenues leading thereto, and to the crection of such building or
buildings as may be necessary for the cemectery purposes, and
to paying the necessary expenses of the association. No debts
shall be contracted in anticipation ef future reccipts, except for
originally = purchasing, laying cut, inclosing and embellishing
the grounds and avenues, for which a debt or debts may be
contracted, not exceeding one thousand collars in the whole, to
be paid out of future reccipts, ard such association shall have
power to adopt such rules and regulations as they deemn expe-~
dient for disposing of and conveying burial lots.

Sec. 50. DBurial lots sold by such association shall be for the
sole purpose of interments, and shall be subject to the rules
prescribed by the association, and shall be exempt from taxa-
tion, execution, attachment, or any other claim, lien or process
whatever, if used exclusively for burial purposes and in no
wise with a view to profit.

Durial lots

Sec. &1. Such association shall cause a plat of their grounde, Plat ofcometeny
and of the lots by them laid out, to be made and recorded, toberecordve.
such lots to be numbcered by regular consecutive numbers, and
shall have power to irclese, improve and adoyn the grounds and
avenucs, and creet baildings for the use of thé association, snd to
prescribe rules for the inclosing and adorning lots, and for erect-
ifig monuments in the cemetery, and to prohibit any use, divis-
iap, improvement or adornment of & lot which they may decm
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improper, and an annual exhibit shall be made of ‘the affairs of
the association,

Bce. 52, Any person who shall willfully destroy, mutilate,
defuce, injure or remove any tomb, monumert or grave stone,
or other structure placedin any cemetery, or any fence railing
or other work for the protection or ornament of a cemetery, or
torch, monument or gravo stone, or other structure aforesaid, or
of any cemetery lot within a cemetery, or shall willfully de-
stroy, cut, break or injure any tree, thrub or plant, within the
limits of a cemetery, shall be decmed guilty of a misdemeanor,
and shall, upon conviction thercof before any court of compe-
tent jurisdiction, be punished by a fine of not less than five dol-
lars nor more than five hundred dollars, and by imprisonment
in the county jail fora term of not less than one day nor more
than thirty days, accordirg to the nature and aggravation of
the offense ; and such offender shall also be liable, in an action
of trespass in the name of the association, to pay all such dam-
agesas have been oceasioned by his unlawful act or acts, which
money, when recovered, shall be aprlied to the reparation and
restoration of the property destroyed or injured as above, and
in all prosccutions and suits urder this chapter, members of said
agsociation shall be competent witnesses.

See. 53. Lands appropriated and set apart as burial grounds,
either for public or private use, and so recorded in the county
clerk’s office of the county where such lands are situated, shall
not be subject to sale on execution cn any judgment to be here-
after recovered, totaxation, to dower, nor to compulsory par-
titicn.

GENERAL PROVISIONS.

Sec. 4. Al companics now incorporated in this Territory, and
actually doing business, may accept any cf the provisions of this
chapter and when so accepted, and a certified copy of their acceptance
filed wiih the secretary of the Territory, that portion of their char-
ters inconsistent with the provisions of this chapter is hereby repealed
All companies hereafter incorporated, or accepting the provisions
of this chapter, except those named in the fortieth section of
this chapter, are required to make and publish in somc newspaper
of general circulation in the county where the principal office is lo-
cated, an annual exhibit, showing a full, fair and detailed statemens
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of the condition of such company which statement shall be verified
by the eath of the president, secretary and clerk.

See. 55. No company or association incorporated under the proa mew ;;g:k te be
visions of this chapter, shall employ its stock, means, assets or other
property, directly or indirectly for any other purpose whatever than
to accomplish the legitimate object ¢f its crecation.

Sec. 56. The board of directors or trustees of any company here- amount of stoek
tofore incorporated, or which may hereafter he formed under any ™ bo reduced
law of this territory, may, with the written coasent of' the persons in
whose name a majgrity of the shares of the capital stock thereof
shall stand on books of said company, reduce the amount of the said
capital stock thereofand issue certificates therefor; Provided, That the
rights of creditors shall noc be affected or in any wise impaired by
the reduction of the capital stock of any such corporation.

Sec. 57. Whenever any joint stock compury hercafter incorpora« Dxtonston of
ted for the purpose of erecting any public improvement in this Ter-
ritory, whose charter may be limited as to the time of completion of
said improvement, and when any such company has been legally
organized, and has actually commenced, and has in progress toward
completion such public improvemeat, it shall be luwful for any such
company to have further time allowed for the final completion of
gaid work, as hereinafter provided.

Sec. 58. Upon petition being filed by the dircetors of any cor-
poration, in the district ccurt of the county in which the principal
office of such corporation is located, and upon giving thirty days no-
tice, by publication in 2 rewspuper of general circulation in said
county, of the object and prayer of such petition, said court shall,
at any regular term after the publication of said motice, upon good
cause shown, decree the extension of the time for the completion of
said improvement, to such period 25 shail appear to such court just
and reasonable,

Same

Sec. 59. All officersof any such incorporated companics, organized Officers must be
under the provisions of this chapter , shall be residents of this Terri~ Territory
tory ; and whenever any company, association or saciety heretofore or
hereafter ineorporated, shall have failed to clect its officers at the
time desigunated, it shall be lawful for any such company, association
or society to call a meeting and eclect its officers who shall hold their
respective offices until the time specificd for the annual or other fixed
time for holding such election; and when any incorporated com-
pany heretofore organized, or that may hereafter be organized under
the provisions of this chapter, shall have a specified time fized for

its annual meecting; a majorityof the stockholders in interest may,
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at any regular anoual meeting change the time of the annual meet-
ing thereof.

Sec. 60. Wheun any real estate shall have been or may hereafter
be bequeathed, aliened, donated or otherwise eatrusted to any re<
ligious society in this Territory, or to any of the trustees or officers
of any such society, and such society shall be desirous to scll, ex+
ciuange or cocumber, by mortgage or otherwise, any such real estate ;
it shall be lawful for the district court of the proper county, upor:
good cause shown upon petition of any such real estate; avd said
court may include in such order directions how the procceds of such
sale cr incumbrance shall be appropriated or invested; Irovided,
Such order shall in no case be inconsistent with original terms upon
which such real -estate becomes invested in or entrusted to such re.
ligious socicty.

See. 61. When any religious society shall pétition as is provided
for in the preceding section, all persons who may have a vested, con-
tingent or reversionary interest in the real estate sought to be sold or
encwnbered, shall be made parties to said petition, and such parties
shall be notificd of such petition in the same manner as is or may be
provided for in cases of petitions for partitions of real estate;

DProvided, That the provisions of this chapter shall not extend to
any grounds uscd or occupied as barial plaeas for the dead.

Sec. 62. Upoa the dissolution, by the expiration of the term of
its charter or otherwise, of ang corporatiorn now existing or here.
ofter created, and unless athicr persons be appainted by the legisla-
ture, or by some court of competent authority, the directors or man«
agers of the affairs of such corporations, acting last before the time
of its dissolution, by whatever name they may be knowu 'in law, and
the survivors of them, shall be trustees of the creditors and stock-
Lolders of the corporaticn dissolved, and shall have full power to scttle
the affuirs of the same, collect and pay the outstanding debts, and
divide among the stockholders the moneys and property that shall
remain, in propertion to the stock of each stockholder paid up, after the
payment of debts and necessary expenses; and the persons so con~
stituted trustecs shall have authority to sue for and recover the debts
and property of the dissolved corporation, by the name of tte trus-
tees of such corporation, describing it by its corporate name, and shall
be jointly and severally respensible to the ereditors and stockholders
of suzh corporation, to the extent of its property and cflects that
shall come into their hunds; and no suit against any such corpora.
tibn ghall abate in consequence of such dissolution, and said trus‘ces

11
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may be made parties thereto by scire fucias; and all liens of judg-
ments and decrees of any courts of chancery, existing at the time of
such dissolution, either in favor of or against such corporation, shall
continue in forcein the same manner as it such dissolution had not
taken place ;

Provided, That in case of the death, resignation, inabi ility or
refusal to act, of the directors or managers aforesaid, or the survivors
thereof, the district court of the proper county may, on the applica-
tiod of any persons interested, appoint trustees to fill the vacancy,
with full power to perform the duties aforesaid.

Sec. 63. No suit or action, either at law or 1n chancery, pending
in any court in favor of or against any banking or other corporation,
shall be discontinued or abated by the dissolution of such corpora-
tion, whether such dissolution occur by the expiration of its charter
orotherwise ; but all such suits or actions may, in all courts of juss
tice, be prosecuted by the creditors, assigns, reccivers or trustees,
hasing the legal charge of the assets of such dissolved corporation,
to final judgment or decree,in the corporate name of such dissolved
corporation.

Sec. 64. Upon all judgments and decrees in favor of or against
any such corporation, whether such judgmentsor decrces exist at
the tinae of the dissolution of such corporations or are obtained af~
terwards, i suits or actions pending at the time of such dissolution,
execution may be had, and satisfaction or performance of the same
be enforced by the creditors, assigns, 1eccivers or trustees having
the legal char«e of the assets of such dissclved corporation, in. the
corporate name of such dissolved corporation,

Sec. G5. The title of all real estate belonging to any such cor-
poration shall, at the time of the dissolution of the same, pass to the
trustees of such corporation, who shall have full power and authority
to sell and dispose of any such real estate in such manner and upon
such terms as may be thought best for the interest of the ereditors
and stockholders, and upon any such sale to make a good and suffi-
cient title thercfor.

See. 6G. The trostees of any such dissolved corporation shall be
sabject to the control of the court of chancery, and be liable to be
sued by petition in chancery, on behalf of any person interested, on
account of any neglect or omission of duty, or abuse of trust; and
in case of the removal of any such trustee by such court for an
abuse of trust, such court shall have the power and authority to ap-
point a suitable person to fill the vacancy, and any such trustee may,
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for reasonable cause, upon the application of any creditor or stock-
holder, be required by the district court to give bond and  sccurity
in such amount and subject to such conditions as the court may
direct.

Sce. G7. Any corporation ereated by this chapter may, at any time
after its dissolution, whether such dissolution occur by the expira-
tion of its charter or otherwise, prosecute any suitat law or in equity,
in and by the corporate name of such dissolved corporation, for the
use of the party eatitled to reccive the procceds of any such suit,
upon any and all causes of action accrued, or which, but for such
dissolution, would have acerued in favor of such corporation, in the
sawme manner and with the like effect as if such corporation were
not dissolved.

Sece. 63. Any such dissolved corporation may be sued at law or
in equity, in and by its corporate name, for or upon any cause of
action accrued, cr which vut for such diszolution would have acerued
against such ecrporation, in the same mavver aud with the like eifect
as if such corporation were not dissolved, and all process by which
any suit, either at Lav or in e/juity, may be instituted agaiust any
such dissolved corporation, may be served by the sheriif or any other
proper oflicer by deliverice to any oue of the assignees, trustees,
receivers or perscns having charze of the asscts of such dissolved
corporation, a copy thiereof) or by leaving such copy at the residence
of any such assiznee, trastce, reesiver or person having charge of
such assets,

g
dissolved eorporation, whether such judgments and decrees were ren-
dered before or after tuch digsolution, and which have heretofore, or
may at any time hereafter become dormant, may be revived in favor
cf or against such dissolved corporation, ac the case may be, in and
by the corporate name of such dissolved corporation, in the same
manner and with the iike effect as if such corporation were not dis-
solved; and in all cases of judgments or decrces agzrinst any such

Hee. 60, Judgmeats and deerees; in favor of or zgainstany such

corporations, the writ of scire fucius or other proper process shall be
served in the manuer prescribed in the preceding section for the pro-
cesy in suits agzinst dissolved corporations.

See. 70. Writs of error upon judgments at law may be sued out,
and bills of review in chancery mey be cxhibited, fa fuvor of or
against any such dissolved corporztion, and by its corporate name,
in the same marner and with the like effect as if such corporation
were not dissolved, and process thereon against any such dissolved
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corporation shall be served in the manner preseribed in this subdis
vision.

See. 71. Notbing in this chapter contained shall at any time be
construed as extending or reviving the charter of sny banking or
other corporation, dissolved either by afluxion of time or otherwise,
for any other purpose than thatof judicial proceedings, in favor of
or against the same,

RATLROAD COMPANIES,

Sec. TZ. Any number of natural persons, not less than five,
may become a bedy corporate with all rights, privileges and
povers conferred by, and subject to all the restrictions of this
subdivision.

Sce. 73. That any number of persons as aforesaid, associat-
ing to form a company for the purpose of constructing a rail-
road, shall under their hand, make a certificate wkich shall
specify as follows:

1. The name assumed by such company and by which it shall
be known.

2. The names of the places of the termini of said road, and
the county or counties through which such road shall pass.

3. The amount of capital stock necessary to construct such
road. Such certificate shall be acknowledged before a notary
public, and certified by the clerk.of the district court in the
same manner as i3 provided for the conveyance of real estate,
and shall be forwarded to the secretary of the Territory, who
shall record and carefully preserve the same in his office; and
acopy thereof duly certified by said secretary under the seal
of the Territory, shall be prima facie evidence of the existence
of such corporation.

Sec. 74. That when the foregoing provisions have been com-
plied with, the persons named as corporators in said certificate,
are hereby authorized to carry into effect the objects named in
such certificate in accordance with the provisions of this act,
and they, and their associates, successors and assigns, by tho
name and style provided in said certificate, shall thereafter be
deemed a body corporate, with succession, with power to sue
and be sued, plead aud be impleaded, defend and be defended,
contract and be contracted with, acquire and cenvey at pleas-
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ure all such real and personal estate as may be necessary and
convenient to carry into effect the objects of the corporation ; to
make and use a common seal, and the same to alter at pleas-
ure, and do all needful acts to carry into effect the objects for
which it was erected. And-such company- shall possess all the
powers, and be subject to all the rules and restrictions-provided
by this subdivision.

Sec. 75. Said corporation shall be authorized and empower-
ed to lay out, locate, contract, furnisb, maifitain, operate anad
enjoy a ratlroad with single or double tracks, with such side
tracks, turn ‘outs, officcs and depots as shall be necessary, be-
tween the places of the termini of the said road, commencing
at or within, and extending to .or into any town, city or village,
named as the places of the termini of said road, and construct
branches from the maia line to ether towns or places within the
limits of this Ferritory.

Sec. 76. The capital stock of such company shall be divided
into shares of one hundred dollars each, and consist of sucl
sum as may be named in the certificate; such shares shall be
regarded as personal property, and shall be subject to sale or
transfer, and to execution at law.

Sec. T7. An installment of ten per cent. on caeh share of
stock, shall be payable at the time of making the subseription,
and the residue thereof shall be paid in such installments, and
at such times aud places as may be required by the directors
of such company.

Sec. 78. If any installment of stock shall remain unpaid for
sixty days after the time it may be required or specified in the
call by order of the board of directors, whether said stock is
held by an assignee, transferce, or original subscriber, the same
may be collected by action of debt, or the directors may, at
their elegtion, serve upon such stockholder, in case he shall be
« resident of the Territory, thirty day’s notice in writing, that
such installment has been due and unpaid for the term afore-
said, or in case such stockholder shall be a non-resident of this
Territory, publish-in some newspaper printed at the capital of
this Territory, and.of general circulation in this Territory, a
like notice that such installment has been due and unpaid for
the term aforesaid, and if the said imstallmentshall not be paid,
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with all the charges and expenses incurred in the proceedings
kereby prescribed, within ninety days after the service of no-~
tice or the last publication, provided for as aforesaid, the said
stock, and all the right, title and interest of the said-assignee,
transferee, or original subscriber therein, shall by virtue ef
such failure, and without further action by such company, be-
come forfeited, and may be disposed of by said company as it
sees proper.

Sec. T9. That whenever any railroad company heretofore
incorporated, or created and incorporated under the provisions
of this act, shall, in the opinion of the directors thereof, require
an increased amount of capital stock, they shall, when author~
ized by tho helders of a majority of the stock, file with the sec-
retary of the Territory or State, a certificate, setting forth the
amount of such desired increase, and thereafter such company
shall be entitled to have such increased capital as is fixed by
said certificate.

Sec. 80. That the persons named in said-certificate of incor-
poration, or any three of them shall be authorized to order
books to be opened for receiving subscriptions te the capital
stock of said company, at such time or times, and atsuch place
or places as they may deem expedient, after having given at
least thirty day’s notice, in a newspaper published, or generally
circulated in one or more counties where books of subscription
are to be epened, of the time and place of opening books ; and
30 soon as ten per centum on the capital stock shall be sub-
seribed, they may give like notice for the stockholders to meet
at such time and place as they may designate, for the purpose
of choosing seven directors who shall continue in office until the
time fixed for the annual election, and until their successors
are chosen and qualified. At the time and place appointed,
directors shall be chosen by ballot, by such of the stockholders
as shall attend for that purpose, either in.person or by lawful
proxies. Each share ‘shall entitle the owner to one vote, and
a plarality of votes cast at such election shall be necessary
for a choice ; but after the first election for directors, no per~
son shall vote on'any share on which any, installment is due
and unpaid. The persons named in such certificate, or such
of them as may be present, shall be inspectors of such election,
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and shall certify what persons are elected directors, and ap-~
point the time and place for holding their first mecting A
msjority of said dircctors shall form a board, and be competent
to fill vacancies therein, make by-laws not inconsistent with the
provisions of this act or the laws of this Territory, and alter
the same at pleasure, and transact all business of the corpora~
tion. A new election shall be annually held for directors, at
such time and place as the stockholders, at their first meeting
shall determine, or as the by-laws of the corporation may re-
quire; and the directors chosen at any election shall, so soon
thercafter as may be convenient, choose one of their number to
be president, and shall appoint a secretary and treasurer of the
corporation. The directors shall from time to time, make such
dividends of the profits of the said company as they may think
proper, and the said by-laws and all other actions, and revi-
sions thereof, shall be recorded and preserved in the office of
the secretary of the Territory or State, in the same manner as
the certificate provided for in section 78 of this act.

Sec. 81. Such corporation is authorized to enter upon ary
land for the purpose of examining and surveying its railroad
line, and may take, hold and appropriate so much real estate
as may be necessary for the location, construction and conve-
nient use of its road, including all necessary grounds for sta-
tions, buildings, workshops, depots, machine shops, switches,
side tracks, turn tables and water stations; all materials for
the eonstruction and repair of said road and its appurtenances;
and a right of way over adjacent lands, sufficient to enable such
company to construct and repair its road, and a right to con~
duct water by aqueducts, and the right of making proper
drains ;

Provided, That the lands so held, taken and appropriated,
otherwise than by the consent of the owner, shall not exceed
two hundred feet in width, except for wood and water stations,
and depot grounds, unless where-greater width is necessary for
excavation, embankments, or depesiting waste earth; and,

Provided, further, That no appropriation of private prop-
erty, for the use of any corporation provided for in this subdi~
vision, shall be ‘made, until full compensation therefor be first
made or secured to the owners theraof.
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Sec. 82. Whencver any railroad company, heretofore incor-
porated, or which may hereafter be incorporated, shall find it
necessary, for the purpose of avoiding annoyance to public
travel, or dangerous or difficult curves or grades, or unsafe or
unsubstantial grounds or foundations, or for other reasonable
causes, to change the grade or location of any portion of their
road, whether herctofore made, or hereafter to be made, such
railroad companies shall be and are hereby authorized to make
such changes of grade and locatioa, not departing from their
general route. And for the purpose of making any such change
in the location and grades of any such roads as aforesaid, such
companies shall have all the rights, powers and privileges to
enter upon, and appropriate such lands and make surveys ne-
cessary to effect such changesand grades, upon the same terms,
aud be subject to the same obligations, rules and regulations as
are prescribed by law; and shall also be liable in damages,
when any may have been caused by such change to the owner,
or owners of lands upon which sueh road was heretofore con-
structed, to be ascertained and paid, or deposited as herein
provided ; but no damages shall be allowed, unless claimed
within ninety days after actual notice in writing of such inten-
ded change shall be given to such owner or owners residing on
the premises, or notice by publication in some newspaper in
general circulation in the county, if non-resident.

Sec. 83. ¥ it shall be necessary, in the location of any part
of any railroad, to occupy any road, streets, alley, or putlic
way or ground of any kind, or any part thereof, it shall be com-
petent for the municipal or other corporation or public officer
or public authorities, owning or having charge thereof, and the
railroad company, to agree upon the manner, and upon the
terms and conditions upon which the same may be used or oc-
enpied ; and if said parties shall he unable to agree thereon,
and it shall be necessary, in the judgment of the directors of
such railroad company, to use or occupy such road, street,
alley or other public way or ground, such company may appro~
priate so much of the same as may be nccessary for the pur-
poses of such road, in the same manner and uponthe same terms
as is provided for the appropriation of the preperty of individ-

uals by the eighty-first section of this chapter.
12%
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Sec. 84. Such company shall have power to borrow money
on the credit of the corporation, and may execute bonds or
promissory notes therefor, and to secure the payment thereof,
may pledge the property and income of such company.

Sec. 85. Such company may acquire, by purchase or gift,
any lands in the vicinity of said road, or through which the
same may pass, 50 far as the same may be deemed convenient
or necessary by said company to secure the right of way to
such as may be granted to aid in the construction of such road,
and the same to hold or convey in such manner as the directors
may prescribe; and all deeds and conveyances made by such
company shall be signed by the president under the seal of the
corporation, and any existing corporation may accept the pro-
visions of this subdivision, by filing in writing their acceptance
thereof, under the seal of said corporation, in the office of the
secretary of the Territory. And upon filing such acceptance,
such corporation shall, from the date thereof, succeed to, and
become invested avith all the rights, privileges, immunities and
powers conferred by thissubdivision without reorganizing. The
said secretary shall record and preserve such acceptance in his
office, and a copy thercof, duly certified by said secretary,
under the seal of the Territory, shall be evidence in all the
courts of this Territory, of such acceptance.

Sec. 86. Any railroad company may construct and carry
their railroad across, over or under any road, railroad, canal,
stream or water-course, when it may be necessary in the con-
struction of the same; andin such cases said corporation shall
8o construct their railroad crossings as not unnecessarily to im«
pede the travel, transportation or navigation upon the road,
railroad, canal, stream or water~course so cressed. Said cor-
poration shall have the right to change the channel of any
stream or water~course frem its present location or bed, when-
ever it may be necessary in the location, construction or use of
their said road ;

Provided, They do not change its general course, or materi-
ally impair its former usefulness.

Sec. 87. Such corporation shall, upon commencing business,
establish an office at some point on the line of itsroad, and may
change the same at pleasure.
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Sec. 88. Each and every railroad company, incorporated
under this subdivision, and such as shall hereafter accept the
same, shall annually, in the month of Janwary, make, upon
the aath of the president, secretary or treasurer, a full report
of the condition of its affairs to the auditor of the Territory,
showing the amount of the capital stock of such company, the
gross amount of receipts during the previous year, the cost of
repairs and incidental exponscs, the net amount of profits and
the dividends made, with such other facts as may be necessary
to a full statement of the affairs and .condition of such road;
and the auditor.shall incorporate an abstract thereof in his an-~
nual report to the general assembly.

Sec. 89. Whenever the lines of railroad of any railroad com-
panies in this Territory, or any portion of such lines, have
been or may be constructed, so as to admit the passage of bur-
den or passenger cars over any two or more of such roads con-
tinuously, without break of gauge or interruption, such. com«
panies are hereby authorized to consolidate themselves into a
single corporation, in the manner following: The directors of
two or more corporations may enter into an agreement, under
the corporate seal of each, for the consolidation of the said two
or more corporations, prescribing the terms and conditions
thereof ;

The mode of carrying the same into effect;

The name of the new corporation;

The number of the directors thereof, which shall not be less
than seven;

The time and place of holding the first election of direc-
tors ;

The number of shares of capital stock in the new corpora-~
tion ;

The amount of each share;

The manner of converting the shares of capital stock in each
of said two or more corporations, into shares in such new cor-
poration;

The manner of compensating stockholders in each of said
two or more corporations, who refuse to convert their stock in-
to the stock of such new corporation, with such other details
as they shall deem necessary to perfect such consolidation .of
said corporations;
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And such new corporations thall possess all the powers,
rights and franchises eonferred upon such said two or more cor-
porations, and shall be subject to all the restrictions, and per-
form all the duties imposed by the provisions of this subdivis-
ion :

Provided, That all stockholders in cither of such corpora«
tions who shall refuse to convert their stock into the stock of
such new corporation, shall be paid the market value of said
stoclk, at the date of such consolidation.

Sec. 90. Such agrecment of the directors shall not be deem-
ed to be the agreement of the said two or more corporations
until after it has been submitted to the stockholders of each of
the said corporations separately, at a mceting thercof, to be
called upon a notice of at least nincty days; specifying the
time and place of such meeting, and the object thereof, to be
addressed to each of such stockholders, when the place of resi-
dence is known ; and deposited in the post office, and published
at least for s1x successive weeks, in cne newspaper in one of the
citics or towns in which each of said corporations has its prin-
cipal office of business; and has been sanetioned by such stock-
holders, by the vote of at least two-thirds in the amount of the
stock represented at such meeting ; voting by ballotin regard to
such agrecment, cither in persor-or by proxy, each-share of cap-
ital stock being entitled to one vote. And when such agreement
of the directors has been so sanctioned by ench of the meetings
of the stockholders, scparately, after being submitted to such
1zectings in the manner above mentiened, then such agreement
of the directors shall be decwed to be the agreement of the
said two or more corporations.

Sec. 91. Upon making the agreement mentioned in the pre~
ceding scction, in manner required therein, and filinga dupli~
cate in counterpart thereof, in the office of the sccretary of the
Territory, the said two or more corporations (mentioned or re-
ferred to in the last two preceding sections, or any other law of
this Territory,) shall be merged inthe new corporation provided
for in such agreement, to be known by the corporate name
thercin mentioned; and the details of such agreement shall be
carricd into cffect as provided therein.
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Sec. 92. Upon the clection of the ficst board of directorsof property wnen
the corporation created by the agrcement in the preceding scc- fdoemedvenied
tion mentioned, and by the provisions of this subdivision, all
and singular the rights and franchises of each and all of said
two or more corporations, parties to such agrecment, all and
singular the rights and interests in and to cvery species of pro-
perty, rcal personal and mixed, and thingsin action, shall be
deemed to be transferred to, and vested in such new corpora~
tion, without any other deed or transfer. And such new cor-
poration shall hold and enjoy the same together with the right
of way and all other rights of property,in the same manner and
to the same extent as if the said two or more corporations, par-
ties of agreement, should have continued to retain the title and
transacted the business of such corporations. And the titles,
and the real estate acquired by either of said two or more cor-
porations, shail not be deemed to revert or be impaired by
means of anytliing 1n this subdivision contained;

Provided, That all rights of creditors, and all liens upon the
property of either of said corporations, shall he, and hereby
are preserved unimpaired; and the respective corporations
shall continue to exist, asfar as may be neccssary to cenforee
the same; and,

Provided, further, That all debts, liabilities and duties of
cither company shall henceforth attach to such corporation
and be enforced to the same extent and in the same manner 2s
if such debts, liabilities and duties had been originally incurred
by it.

Sec. 93. When any two or more railroad companies shail have con- D ties ‘nf enei,
solidated, as contemplated Ly the provisions of this subdivison; ﬁ?,:i_f;’;‘;*;“"‘
such companics <o consolidated, shall keep each aund every railroad
line that may come into its pessession by such consolidation, in good
runaing order, with sufficient rolling stock to transport the freight
and passengers. They shall not discriminate against husiness of
either or any of said railroad lines, cither directly or indireetly, by
the detention of freight or passengers, or by charging more freight
or passage than is charged in proportion upon any other mailroad line
under the control of said company so consolidated.

Sec. 94. Any railroad company heretofore or hereafter incorpor-
ated may, at any time by means of subscriptionrto the capital stock
of any other company, or otherwise aid such eompany in the cons
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f.fl‘,"’f.ﬁf'f‘.i’;".fa, struction of its railroad, for the purpose of forming a connection of
said last mentioned road with the road cwned by the company fur-
nishiog such aid ; or any railroad company existing in pursuance of
law, may lease or purchasc any part or all of any railroad constructed
by any other company ; if said company’s lines cf said road are con-
tinuous or conaected as aforesaid, upon such terw:s and conditions as
may be agreed on between said companies respectively ; or any two
or more railroad companics whosce lines are connected, may enter into
an agreement for their common beneit consistent with, and caleulated
to promote the objects for which they were created ;

Lrovided, That no such aid shall be furnished,:vor any purchase,
lease or arrangement perfected, until a meeting of the stockholders
of cach of said companics shall have been called by the directors there-
of, at such time and place and in manaer as they shall desigoate,
and the holders of at least two-thirds of the stsck of such company,
represented at such mceting either in person or by proxy,and voting
thereat, shall have assented thereto.

See. 95. Any railroad corporation may purchase and use real es-
tate for a price to be agrecd upon with the owners: thereof ; or the
damages to be paid by such corporation for any real estate taken as
aforesaid, when not agrecd upon, shall be ascertained-and determined
by commissioners to be appointed by the probate judge of the county
wherein such real estate is situated, in conformity with the provisions

ef thissubdivision ;
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Previso L3 Provided, That if the company shall need or require, for the pur-.
pose of comstructing said railroad, to take and occupy any real
estate, in any unorganized county or other unorganized country in
this Territory, where there is no probate judge, then the probate
judge of the first organized county east.of said lands, upon the line
of said road, shall appoint commissioners, to assess said damages
ang petform all other duties required by the probate judges, and coms
missioners by terms of this subdivision, and either shall Lave the
right of appeal, as in other cases provided for by this subdivision.

Same Sec. 96. Whenever any railroad corporation -shall take any real
estate as aforesaid, of any minor, insane person, -or any married wo-«
man whose husband is under guardianship, the guardian of such
minor or insane person, or such married woman with the guardian of
such husband may agree and settle with said corporation for all dam-
ages or claims by reason of the takipg of such real sstate, aed may
give valid releases and digcharges therefor.
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See. 97. If the owner of any real estate over which said railroad Incas: of refus”

al of rizhtef

corporation may desire to locate their road, shall refuse to grant the way by owler
right of . way through his or her premises, the probate judge of the
county in which said real estate may be situated, as provided in this
subdivision, shall, upon the application of either party',direct the sheriff
of said county to summoa six disinterested frecholders of said county,
to be selasted by said probate judge and not interested in a hike
(uestion, unless a smaller number isagreced upon by the parties;
whose duty it shall be to inspecet said real estate and assess the dam-
ages which said owner will sustain by the appropriation of his land
to the use of said railroad corporation, and make report in writing
to the probate judge of said county, who after certifying the same
under his seal of office, shall transmit the same to the connty clerk
of said county for record, and the said eounty clerk shall file, record
and index the same in the same manner as is provided for the record
of deeds in this Territory,-and such record shall have the like foree
and effect.as the record of deeds in pursuance of the statute in such
case madeand provided. And if said corporation shall, at any time
before they enter upon said real estate for the purpose of construct-
ing said road, pay tosaid probate judge for the use of said owner,
the sum so assessed and veturned to him as aforcsaid, they shall
thereby Le authorized to construct and maintain their road over and
across said premises;

Provided, That either party may have the right to appeal from
such assessment of damagces to the district court of the county in
which such lands are situated, within sixty days after such assess-
ment. Aud in case of such appcal, the decision and finding of the
district court shall be transmitted by the clerk thercof, duly certified,
to the county clerk, to be filed and rccorded, as hereinbefore provi
vided, in his office. But such appeals shall not delay the prosecus
tion of the work on said railroad, if such corporation shall first pay
or deposit with said probate judge the amnount so assessed by said
freeholders; and in no casc shall said corporation be liuble for the
costs on such appeal, unless the ownecr of such real estate shall be
adjudged entitled, upon the appeal, to a greater amount of damages
than was awarded by said frecholders. 'The company shall, in all
cases, pay the cost of the first assessment ;

Lrovided, That either party may appeal from the decision of the
district court of the Territory, and the money go deposited, shall re-
main in the hands of the probate judge until o final decisionbe had,
subject to the order of the supreme eourt.
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See. 98, I'recholders so appeinted shall be commissioners to assess
all damages to the owuers of real estate in said county; and said
corporation may, at any tiwe after their appointment, upoa the re-
fusal of auy owner or guardian of any owner of lands in said county
to grant the right of way aforesaid, by giving the said owner or
guardian ten days notice thereof in writing, either by personal ser-
vice or by leaving a copy thereof at his usual place of residence, have
the damages assessed in the manner hereinbefore preseribed.

Sec. 99. In casze of the deuth, absence, or refusal or neglect of
any of suid {rechoiders to act as commissioners as aforesaid ; the
sheriff shall, upon the selection of said probate judge, summon other
freeholders to complete the panel, and said commissioners shall pro-
ceed as directed in the preceding section. Said commissioners shall
receive two dollars per day, each, for their services, and the same
shall be taxed in the bill of costs.

Sae. 100, 1t upon the location of said railroad it shall be found to
run through the lands of any non-vesident owner, the said corpora-~
tion may give four weeks notice to such proprietor, if known, and if.
not known, by a description of such real esiate, by publication four
consecutive weeks in some newspaper published in the county where
such lands may lie, if there be any, and if not, in one nearest there-
to on the line of their said road, that said railroad has been located
through his or her lands; and it such owner shall not, within thirty
days thereafter, apply to said probate judge to have the damages
assessed in the mode prescribed in the preceding sections, said com-
pany may proceed, as herein set forth, to have the damages assessed,
subject to the same right of appeal as in casc of resident owners;
and upon the payment of the damages assessed, to the probate judge
of the proper county for such owner, the corporaticn shall acquire
all rights and privileges mentioned 1n this subdivision.

Sec. 101. Any railroad corporation may raise or lower any turn-
pike, plank road, er other way, for the purpose of having their rail-
road pass over or under the same; and in such cases said corporas
tion shall put such turnpike, plank road or other way, as soon as
may be, 1 good repair,

Sec, 102. Every railroad corperation, while employed in raising
or lowering any turnpike or other way, or in making alterations, by
means of which the said way may be obstructed, shall provide, and
keep in good order, suitable temporary ways to enable travelers to
avoid or pass such obstructions.
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Sec. 103. Every railroad corporation shall maiatain and kecep in corporation
. . . - . shall ke ;
good repair all bridges, with their abutments, which such cor rideen £P their

POra~ vrigges iy Tepuir
tion shall construct, for the purpose of enabling their road to pass

over or under any turnpike road, canal, water-course or other way.

Sec. 104. A bell at least thirty pounds weight or a steam whistle, Penalty for
shall be placed on cach locomotive enygine, and shall be rung or ?;fé"lf::]"&“’
whistled at the distance of «t least cighty rods from the place where
the said railroad shall croxs any otlier road or street, and be kept
ringing or whistiing until it shzll have crossed said road or street,
under a penalty of fifty dollars for every neglect, to be paid by the
corporation owning the railrcad, one-half thercof to go to the infor-
mer, and the other half to this Teiritory, and also be liable for all
damages which shall ke sustzined by any person by reason of such
neglect.

See. 105. Any railroad corporation shall be authorized to pass Road may pas
over, occupy and enjoy, any of the schcol, university, saline or frer sehovl
other lands of this Territory :

Provided, That no more of such lands shall be taken than is re- proviso
quired for the necessory use aud convenience of such eorporation;
and,

Provided furtker, That the damages aceruing to any occupant or
owner, or other person who way reside or have improvements on
said land, shall be detersuined and paid by said railroad company as
heretofore provided in this subdivision.

Sec. 106. When any person owns land on both sides of any rail- 4, Keep eants
road, the corporation owning such railread shall, when required so &y inrepuis
¢o do, make and keep in good repair one causeway or other adequate
means of crozsing the same.

Sec. 107. If any passenger shall refuse to pay his fare, it shall , -\
be lawful for the conductor of the train and the servanis of the cor. payfare
poration to put him and his baggage out of the ecars, using no un-
necessary force, at any plzce within five miles of any station.

Sec. 108. If any person shall, while in charge of a locomotive penany for
engine running upon the railroad of any such cerporation, or while Jutoxication
acting as the conductor of a car or train of cars.on:any such railroad
be intoxicated, Lic shall be dcemed guilty of a misdemeanor, and
upon conviction thereof, shall be fined not less than one hundred
dollars nor more than five hundred dollars, or be imprisoned pot less
than six months nor more than one year, and be imprisoned until
the fine is paid.



192

Peunally for
injuring prodcr-
ty of railroad

When company
net liabie tor
jury

Jompany liable
as sommon
earriers

INCORPORATIONS

See. 109. If any person or persons shall willfully do or cause to
be done any act or act whatever, whercby any building, construction
or work of any railroad corporation or telegraph line, or any cngine,
machine or structure, or any matter or thing appertzining to the
same, shall be stopped, obstructed, impaired, weakened, injured or
destroyed, the person or persons so offending shall be guilty of a
misdemeanor, and shall forfeit and pay to the said corporation treble
the amount of damages sustained by means of the offense; and in
case apy person or persons shall willfully place any obstruction on
the track, or change or misplace apy switch of any railroad corpora-
tion, he shall, on conviction thereof, be imprisoned in the peniten-
tiary and kept at hard labor for the term of not more than ten years
nor lcss than five years, said term of imprisonment to te fixed by the
jury before whom such conviction shall be had; and in case death
shall result to any passenger, employee of the company, or other
person on the train, by reason of such obstruction, or change or dis-
placement of switelies, the person or persons committing such of-
fense shall be deemed guilty of murder, and shall, on convietion
thereof before any court of competent jurisciction, suffer the punish-
ment provided for said offense by the laws of this Territory; and it
shall not be lawful for any person other than thosc-connected with
or employed upon the railroad, to walk or lead, ride or drive any
animal along the track or tracks of any railrvad.

Sec. 110. In case any passenger on any railroad shall be
injured while on the platform of a car while in motion, or in
any baggage, wood or freight car, in violation of the printed
regulations of the company posted up at the time in a conspic-
uous place inside of its passenger cars then in the train, such
company shall not be liable for the injury;

Provided, Said eompany furnish room inside its rassenger
cars sufficient for the accomodation of its passengers.

Sec. 111. Any railroad company receiving freight for trans-
portation, shall be entitled to the same rights and be subject to
the same liabilities as common carriers.  And whenever two or
more railroads are connected together, the company owning
either of said roads receiving freight to Le transported to any
place on the line of either of the roads so connected, shall be
liable as common carriers for the delivery of such freight to
the consignee cf said freight, in the same order in which such
freight was shipped.

12
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Sec. 112. Every stockholder of any railroad company shall Stoexboiders
persanally lialle

be individually liable to the creditors of such compamy, to an for debtsof
v company to the

amount equal to the amount unpaid on the stock held by him, ameune of bis
for ail the debts and liabilities of such company,.until the whole
of the capital stock held by him shall have been paid to the
company ; but in no other ease shall the stockholders be indi«

vidually liable for the debts-of the: corporation.

Sec. 113. Every railroad company shall have power to cross, Power of road to
intersect, join and unite its railroad with any other railroad roads
before constructed at any point on its route and upon the
crounds of such other railroad company, with the neccessary
turn-outs, sidings and swirches, and other conveniences in
furtherance of the objeets of its connection. And every com-
pany whose railroad is or shall hereafter be intersected by any
new railroad, shall unite with the owners of such new railroad
in forming such intersections and connections, and grant the
facilities aforesaid; and if the twn corporations cannot agreo
upon the amount of compensation to be made therefor, or the
points and manner of such crossings and connections, the same
shall be ascertained and determined by commissioners, to be
selected as provided in this subdivision.

Sec. 114. Every railroad company shall have power to in- Powerfocannect
tersect, join and unite their railroads, constructed or to be con-
structed in this Territory, cr in adjoining States and Territos
ries, at such point oun the boundary line of each, or at such
other point as may be mutually agreed upon by said companies.
And such railroads are authorized to merge and consolidate the
stock of the respective companies, making one joint stock com-
pany of the railroad thus connected, upon such terms as may
be wutually agreed upon in accordance with the laws of the
adjoining State cr Territory with whose road or roads connec~
tions are thus formed;

Provided, That the consent of three-fourths of all the stock-
holders in amount in any road whose stock is proposed to be
consclidated shall be obtazed.

, 1 1 Right of

See. 115. Every railroad company heretofore orgam.zed, OF R
which may be hereafter organized under this subdivision, or
which may acceptthe sameas is hereinbefore provided, is hereby

empowesad to extend their [road] into or through any other State
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or Territory, under such regulations as may be preseribed by
the laws of such State or Territory through which said road
may be extended ; and the rights and privileges over said ex-
tension, in construction and use of said railroads for the bene-
fit of said company, and controlling and applying the assets
of said company, shall be the same as if their railroads had
been constructed wholly within the Territory.

Sec. 116. Every railroad company heretofore organized, or
which may be hercafter organized under this subdivision, or
which may accept the same as is hereinbefore provided, and
which may have constructed or commenced the eonstruction of
their road 80 as to meet and connect with any other railroad in
an adjoining State or Lerritory, at the boundary line of this
Territory, shall have the power to make such contracts and
agreements with any such roads constructed in an adjoining
State or Territory for the transportation of freight and pass-
enaers, or for the uso of its said road, as to the board of direc-
tors may seem proper.

Sec. 117. Every railroad company shall have power and is
hereby authorized to mortgage or execute deeds of trust of the
whole or any part of their property and franchises, including
any lands or other properry granted to said company by the
United States, to secure money borrowed by them for the con-
struction and equipment of their roads, and may issue their
corporate bonds in suras not less than five hundred dollars—
secured by said mortgages or deeds of irust—payable to bearer
or otherwise; and if payable to bearer, negotiable by delivery,
hearing interest at a rate not to exceed ten per cent. per an-
num, and convertible into stock, or not, as shall be plainly
expressed on the face of each and every bond so issued by
said company, and may sell them at such rates or prices as
they may deem proper; and if said bonds should be sold be-
low their nominal or par value, they shall be valid and binding
upon the company, and no plea of usury shall be put in or
allowed by said company upon any suit or proceedings upon the
game ; the principal and interest on said bonds, or either of
them, may be made payable within or without this Territory.

Sec. 118, Any mortgage or deed of trust made upon the
lands, roads or other property of any railroad company, shall
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bind and be a valid lien upon all the property mentioned in Mertgsge upon
such deed or mortgage, including rolling stock ; and the pur« lien
chaser under foreclosure of mortgage or trust deed shall have

and enjoy all the rights of a purchaser on execution sale ;

Provided, That nothing contained in this subdivision shall
be so construed as in any manner to interfere with, change or
modify the rights of this Territory or the United States, to

any lands granted by Congress to this Territory or to said
companies, or to transfer any right in said lands, otherwise

than as subject to all the conditions imposed by the grant made
by the United States.

Sec. 119. Said mortgages or deeds of trust may by their Mortgage what
terms include and cover not only the property of the companies
making them at the time of their date, but property, both real
and personal, which may thereafter be acquired by them, to-
gether with all the material and property necessary for the use
and operation of said road, and shall be as valid and effectual

as if the property were in possessiou at the time of the execu-
tion thereof.

Sec. 120. Said mortgages or deeds of trust shall be recorded Mortgages ana
in the office of the county clerk of each organized county et
through which said road mortgaged or deeded way run in this
Perritory or State, whenever it may hold landsincluded in said
mortgages or deeds of trust, and shall benotice to all the world
of the rights of parties under the same ; and for this purpose,
and to secure the rights of mortgages or parties interested
under deeds of trust so executed and recorded, the rolling stock,
personal property and material necessary for operating the
road of said company, belonging to said road, and appertaining
thereto, shall be deemed a part of the road, and said mortgages
and deeds so recorded, shall have the same effect, both as to
notice and otherwise as to the estate covered by them.

Sec. 121. Every such railroad corporation shall start and Trinatove T
run their cars for the transportation of passengers and proper-
ty at regular times to be fixed by public notice, and shall fur-
nish sufficient accommodation for the transportation of passen-~
gers toand from such stations as the trains stop, and property
at, from, or to, all places and stations upon their said road, on
the due payment of fare or freight bill.
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Sec. 122. In case of the refusal by such corporation or their

transport pass- agents to take and transport any passenger or property, or to
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deliver the same or either of them, under the laws, rules and
usages that regulate common carriers, such corporation shall
pay to the party aggrieved all damages which shall be sustained
thereby with costs of suit,

GORPORATIONS

Sec. 128. Any number of persons may be associated and
incorporated for the transaction of any lawful business, incla~
ding the construction of canal, railways, bridges, and other
works of internal improvement.

Sec. 124. Every corporation as such, has power—

First., To havs succession by its corporate name.

Second. To sue and be sued, to complain and defend in courts
of law and equity.

Third. To make and use a common seal, and alter the same
at pleasure.

Fourth. To hold personal estate, and all such real estate as
may be necessary for the legitimate business of the corpora-
tion.

Fifth. To render the interest of the stockholders transfera-
ble.

Sixth. To appoint such subordinate officers and agents as
the business of the corporation shall require, and to allow them
a suitable compensation therefor.

Seventh. To make by-laws, not inconsistent with any exist-
ing law, for the management of its affairs.

Sec. 125. The powers enumerated in the preceding section,
shall vest in every corporation in this Territory, whether the
same be formed without, or by legislative enactment, although
they may not be specified in its charter, or as articles of associ-
ation.

Sec. 126. Every corporation, previous to the cocmencement
of any business, except its own organization, when the same is
not formed by legislative enactment, must adopt articles of*in-
corporation, and have them recorded in the office of the county
clerk of the county or counties in which the businessis to be
transacted, in a book kept for that purpose,
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Sec. 127. Corporations for the construction of works of in~ we ve sied in
. . office of Becre-
ternal improvement, must also file in the office of the secretary tary of the ter-
. ' . . . . Or
of the Territory, a copy of their articles of association, and the

same shall be recorded in a book kept for that purpose.
Sec. 128. The articles of incorporation must fix the highest Articlesof

incorporation
amount of indebtedness or liability to which the corporation ™ ™
shall, at any one time, be subject, which must in no case, ex~
cept in that of insurance companies, exceed twosthirds of its

capital stock.

Sec. 129. If any corporation hereafter credted by the legis- Corporation to
lature, shall not organize within one year after its incorpora« ayoar o

tion, its corporate powers shall cease.

Sec. 130. Notice must be published in some newspaper near wotice by
the principal place of business, for four weeks. publicstion

Sec. 131. Such notice must contain: What notice to
First. Thename of the corporation, i
Second. The principal place of its transacting its business.
Third. The general nature of the business to be transacted.
Fourth. The amount of capital stock authorized, and the
time and conditions on which it is to be paid in.
Fifth. The time of commencement and termination of the
corporation.
Sixth. The highest amount of indebtedness or liability to
which the corporation is at any time to subject itself.
Seventh. By what officers the affairs of the corporation are
to be conducted.

Sec. 132. Any corporation formed without legislative enact- When corpors.-
ment, may commence business as soon as its articles of incorpo- mece business
ration are filed by the county clerks of the counties, as required
by this subdivision, and shall be valid, if a copy of its articles
be filed in the office of the sacretary of the Territory, and the
notice required be published within four months from the time

of filing such articles in the clerk’s office.

Sec. 133. Every change, in any of the above matters shall Changeto be
. . Tecor
be recorded, and published in the same manner as the original
articles are required by law.

Sec. 134. No corporation oan be dissolved by the members . ...
thereot, except by consent of twosthirds of allits members; which bow cissolved
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consent must be entered on its records, unless a different rule
has been adopted in its articles of incorporation.

Sec. 135. A copy ot the by-laws of the corporation, with the
names of all the officers appended thereto, must be posted in
some conspicuous place, at the places of doing business, subject
to public inspection.

Sec. 136. Every corporation hereafter created, shall give
noticc annually, in some newspaper printed in the county or
counties in which the business is transacted, and in case there i3
no newspaper printed therein, then in the nearest paper in
the Territory, of the amount of all the existing debts of the
corporation, which notice shall be signed by the president and
a majority of the directors; and if any corporation shall fail to
do so, all the stockholders of the corporation shall be jointly
and severally liable for all the debts of the corporation then
existing, and for all that shall be contracted before such no-
tice is given.

Sec. 137. It shall be lawful for any corporation to convey
lands by deed, sealed by the common seal of said corporation,
and signed by the president or presiding officer of the board of
directors of the corporation; and such deed when acknowledged
by such officer to be an act of the corporation, or proved in the
usual form prescribed for other conveyances for lands, shall be
recorded in the clerk’s office of the county in which the lands
lie, in like manner as other deeds.

Sec. 138. All corporations, may sue for, and recover from
their respective members in any court of competent jurisdiction,
all arrears or other debts due, or other demands which now are
or hereafter may be owing to them, in like manner as they
might sue for and recover the same from anyindifferent person
who might be a member, any law, usage or custom to the con~
trary notwithstanding.

Sec. 139. If any corporation fail to comply substantially
with the provisions of this subdivision, in relation to giving no-
tice, and other requisitions of organization, the property of all
the stockholders shall be liable for the corporate debts.

Sec. 140. If any deception be practiced by any cor-
poration upon the public or individuals, in relation to its
means or liabilities, all those engaged in such deception
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shall be liable to a fine not exceeding five hundred dol-
lars; and any person injured by such deception, may re-
cover double the amount of damages he may have sustained by

reason of the same, in any court having jurisdiction of the
amount claimed.

Sec. 141. A division of the funds of a corporation, for other
purposes than those mentioned in the act granting the charter
and the payment of dividends, which Lave insufficient funds to
meet the liabilities of the corporation, shall be deemed a viola-
tion of the provisions of this subdivision, and subject those en-
gaged therein to the penalties herein prescribed.

Sec. 142. Any violation of the provisions of this subdivis-
jon shall cause a forfeiture of all the privileges conferred by the
same, and the court may proceed to close the affairs of the cor-
poration, by an information for that purpose.

Sec. 143. Corporations whose charters expire by their own
limitation, or by the voluntary act of the stockholders, may
continue to act for the purpose of closing their business, but for
no other purpose.

Sec. 144. No body of men acting as a corporation under
the provisions of this subdivision, shall be permitted to set up
the want of legal organization as a defense to any action
brought against them, as a corporation; nor shall any persen
gucd on a contract made with such corporation, or for aninjury
to the property of such corporation, be permitted to setup the
want of legal organization in defensc of such action.

Sec. 145. That wherever the word county clerk occur in this
act the same shall be counstrued to mean register of deeds.
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See. 146. This act shall take effect and be in force from and When to tako

after its passage and approval.
Approved, January 6, 1868.
13*

effect
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CIIAPTER XVI.

AN ACT AUTHOORIZING TIIE COUNTY COMMISSIONERS OF TIE SEV-
ERAL COUNTIES IN THIS TERRITORY TO BUILD JAILS.

De it enacted by the Legisiative Assembly of the Territery of
Daloia :

Section 1. That whevever the board of couoty commissioners of
any county shall deem it for the interests of such county to construct
a jail therein, they shall make an order to that effect, at any regular
or special meeting of such board ard shall from the best information
they can obtain, estimate the probable cosu thereof and shall immedi-
ately causean election to be held by the qualified voters ofsuch county,
first causing at least twenty days notice of such election to be given
by publication in some mnewspaper, if one i3 published in the county,
and by posting copies of such notice in at least five of the most pub-
lic places of said county, one to be posted in each precinct as-es-
tablished by law, aud ia such notice there shail be set forth the
amount, in the opinion of such board, it will be necessary to expend
in building such jail, and such board shall at that time appoiot three
inspectors of such election for cach preeinct of the county, one of
which shall be elected clerk thereof.

Sec. 2. At the election called as aforesaid, the polls shall be opened
at nine o’clock, A. 21, and be kept open until four o’clock, P, M.,
when they shall be closed and if the inspectors so appointed stall
fail to act, the qualified voters present at the polls at the opening
thereof, may elect inspectors thereof, and at said election the voting
shall be by ballot either writtea or priated and said ballots sball con-
tain the words “for building a jail, yes,” or “for building a jail, no,”
and the canvass and returns shall be in accordance with the election
law of this Territory.

Bee. 3. If at such election a majority of the ballots shall countain
thercon the word “no,” no further stepsshall be taken by such board
of commissioners, but if a majority thereof shall contain the word
“yes” then such board shallimmediately cause plans and specifications



JAILS

to be prepared by some competent architect, for a jail to cost mot
more than the amount specified in the notice of election, and after
such plan and specifications -are prepared and adopted by the board
they shall deposit the same in the office of the register of deeds for
the county, where they shall be open to the inspection of any per-
son, and such board shall give notice that they will receive sealed
proposals for the building of such jail according to such plams and
specifications, by publication in a newspaper, if there be opge pub-
lished in the county, if not, by posting notices in at least five of the
most public places in said county and by publication in a mewspaper
published within this Territory nearest o the county seat ; such notice
shall be that they will until a day to be specified therein, not less
than twenty days from publication of said notice, receive sealed pro«
posals for the building of such jail, eitber as a whole or in parts as
shall seem to them best for the interests of the couaty, and shall also
specify the time in which the same shall be completed, and that such
proposals shall be handed to the register of decds said county.

Sec. 4. On the day appointed for the opening of such bids, the
county commissioners shall meet, open and declare the same in public
and shall award the contract or contracts to the lowest bidder or bid-
ders, requiring such contractor or contractors to furnish secvrity in
double the amount of his contract to the satisfaction of the board for
the completion of such contract.

Sec. 5. The bids above provided for shall be accompanied by the
guarantee of two or more responsible persons that if the contract is
awarded to the bidder, he will enter into the requisite bonds for the
faithful performance of such contract,

Sec. 6. The expense of building such jail shall be paid one-halfin
county bonds bearing date at the eompletion of such contract and
payable five years from date, with interest at ten per cent , and issued
and sigued by such board of county commissioners and attested by
the register of deeds ex-officio clerk of the board, and the seal of said
county ; and one-halfin county warrants issued by the order of such
board payable in equal proportion, onc-fifth due and the balance one,
two, three and four years from date, with ten per cent. interest, and
which warrants after they become due shall be receivable for county
taxes;

Provided howcver, That no bonds shall be issued until the entire
completion of the contract or contracts and the acceptance by the
board of county commissioners of the work and an order to that ef-
fect made by said board ;
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Provided furthcr, That said warrants may be issued as the work
progresses, not to exceed one-half the amount of the value of such
work or material furnished, and the balunce upon completion of the
contracts.

Sce. 7. The board of county commissioners shall eachi year levy
and cause to be collected upon the assessment roll of the taxable
property of such county, a tax in addition to the tax now provided
by law, sufficient to pay sueh warrants as they bccome due, and in
the year the bonds become due, they shall levy a tax sufficient to pay
said bonds and interest.

Sec. 8. The board of county commissioners of any county may
levy and causc to be collected a yearly tax not exceeding five cents on
the hundred dollars as a fund to be used for the purpose of building
a jail, and the first tax a3z above provided may be levied for the year
1868, or for any year thereafter.

Sce. 9. Whenever the clection provided for in scetion one (1) of

‘this act shall be held on the day of the general election, no inspectors

shall be appointed as provided for in this act. but the canvass and
returns of the votes shall be made by the judges and clerk, of the
general election in cach precinct of the county as provided for by
the clection laws of this Territory.

Sec. 10. No jail shall be built under the provisions of this act ex-
cept at the county seat of the county.

Sec. 11. The county commissioners of any county having a jail,
may rent or ctherwise dispose of the use of u portion of the same to
other counties of this Territory sending prisoners te such jail for
safe keeping, or to the United States government or United States
marshal for like purposes, and the proceeds of such renting shall be
used in extinguishing the bonds and warrants issued by the county
commissioners for the payment of such jail, and for the payment of
the interest on such bonds and warrasts.

Sec. 12. The county commiszioners of any county shall have the
power to allow and pay a reasonable price per day to the sheriff or a
jailor for the board of any prisoners confined in jail, not exceeding
fifty cents per day.

2c. 13. This act shall take effect and be in force from and after
its passage and approval.

Approved, December 30, 1867.
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JUDICIAL DISTRICTS.

CHAPTER XVIIL

AN ACT CONSTITUTING THE COUNTIES OF LARAMIE AND CARTER
A PART OF THE SECOND JUDICIAL DISTRICT, AND PROVIDING FOR
TERMS OF THE COURT THEREIN.

Be it enacted by the Legislative Assembly of the Territory of
Dakota :

Section 1, That all that portion of the Territory of Dakota known Laramie and

. . . Carter made n
and designated as the couvnties of Laramic and Carter, be, and the part of the se-

. . 4. . y condjudicial dis-
same is hereby attached to, and made a part of the second judicial trict

district.

See. 2. That in addition to the terms of court in said district now é\f:gf:ii‘;?ﬂl
provided by law, there shall be annually held at the county seat of Luramie county
said county of Laramie, at least one general term of said court ; said

term shall commence on the first Monday of March, in each year.

Sec. 3. That in addition to said term as above provided, the judge Generai terms
of said court may in his discretion, if he shall deem the public in-
tercsts require it, hold another general term of said court in said
county of Laramie, annually, atthe county seat thereof, at such time
as he may appoint.

Seo. 4. The judge of said court may also in his discretion if he Aaditiona) termns
shall deem the public interests require it, also hold annually, a gen«
eral term of said court at the county seat of said eounty of Carter,

and may appoint the time for the holding thereof.
Sec. 5. The judge of said court, if he shall appoint additional judve togive

terms of said court, as provided for in this act, shall give notice Cionst term
thereof, by publication for at least three weeks in a newspaper pub-
lished in the county in which the court is appointed, if there be one
published in such county, if not, by publication in a newspaper pub-
lished in this Territory nearest to the county seat, the first of which
publications shall be at least sixty days before the first day of said

t rm.
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Sec. 6. The judge of said court is hereby authorized to appoint a
clerk of said court within and for each of said counties of Laramie
and Carter.

Sec. 7. The county commissioners of each of said counties of
Laramie and Carter, are hereby authorized and required, to levy and
cause to be collected a tax upon the taxable property of their re~
spective counties sufficient to pay the expenses of the courts herein
provided for, which expenses, including the per diem of the judge,
attorney, marshal, jurymen and all other expenses, shall be certified
by thz judge of said court, and shall be paid by the treasurer of the
said countiez respectively, upon such oertificate.

Sec. 8. There shall be allowed and paid by the treasurer of the
said counties respectively, out of the money collected as above pro~
vided, to the judge holding said sdditional terms, the sum of tem
dollars per day for each and every day necessarily occupied in holding
suid courts,

Sec. 9. All cases that are now pending, or that shall before the
first day of the term herein appointed for Laramie county, be pen-
ding in the said sccond judicial district court within and for the
county of Yankton, the defendants in which are charged with the
comuission of crimes within the limits of what is at present the
countics of Laramie and Carter, shall be transferred to the district
court within and for the county of Laramie, and shall be there dis-
posed of, and the clerk of said court in Yankton county shall certi-
fy to the clerk of said court in Laramie county, all the proceedings
that may have been had, in each of said cases, in said court, and
transmit the same with all the papers in the case, to the said clerk
without delay,

See. 10. Nothing in this act contained gtall be construed to in~
terfere in any manner with the courts now provided by law to be
holden within and fer the county of Yankton.

Sec. 11. This act shall take effect and be in force from and after
its passage and approval.

Approved, January 10, 18G8.
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JURORS.

CHAPTER XVIIL

AN ACT RELATING TO THE CHALLENGING OF JURORS IN CIVIL
AND CRIMINAL CASES.

Be it enacted by the Legislative Assembly of the Territory of
Dakota :

Seetion 1. It shall be sufficient cause for challenge to a jur- caneeor

¢ . . : challenge

or that he is interested in another suit begun or contemplatcd, :
involving the same or similar matter.

Sec. 2. The number of jurors to try a civil action shalk not Jameer of
exceed twelve nor less than eight. The parties may determine
the number of persons by agreement, and in case of disagree-
ment the number shall be twelve ;
Provided, That in no case shall the jury consist of less than
eight jurors.

Sec. 3. In all civil cases where the jury consists of eight or Number of
ch~llenges in

more persons, each party shall have three peremptory chal- civilcause
lenges.

Sec. 4. Before the commencement of the trial an oath must Jurors tc take
be administered to each juror, that he will well and truly try ot
the matter in issue between the parsies, and a true verdict give
according to law and evidence.

Sec. 5. Inall criminal cases the defendant is entitled to the Numver of
following challenges: il cates
For capital offences, the defendant may challenge perempto~
rily, twenty jurors.
In prosecution for offences punishable by imprisonment in
the Territorial prison, ten jurors.
In other prosecutions, three jurors.
Where several defendants are tried together they must join
in their challenges.
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Numoer ot Sec. 6. The prosecuting attorney in capital cases may chal»
challenges o . « e . )
attorney lenge peremptorily six jurors: in other cases, three jurors.

Confieting acts  Jec. 7. All acts and parts of acts in conflict with the pro-
visions of this act are hereby repealed.

When to take Sec. 8. This act shall take effect and be in force from and
after its passage and approval.

Approved, December 24, 1868.

CHAPTER XIX.

AN ACT RESPEGTING GRAND AND PETIT JURCRS OF THE DISTRICT
COURTS.

Be it enacted by the Legislative Assembly of° the Territory of

Dalota :
Who compo- Section 1. All male citizens residing in any of the counties of this
}s?ﬁ,? serve on Territory, having the qualifications of electors, and being over the

age of twenty one years, and of sound mind and discretion, and not
judges of the supreme court or district courts, clerks of the supréme
or district courts, sheriffs, coroners, licensed attorneys or jailors, or
subject to any bodily infirmity amounting to a disability, and who
have not been convicted of a criminal offense punishable by impris«
onment in the penitentiary, and not subject to disability for the com-
mission of any offense, which by special provision of law does or
shall disqualify them, are and shall be competent persons toserve cn
all grand and petit juries within their counties respectively ;

Provided, That persons cver sixty years of age, ministers of the
gospel, probate judges, county commissioners, registers of deeds,
practicing physicians, postmasters and carriers of the United States
mail, shall not be compelled to serve as jurors.

Selecting jurors  Sec. 2. In each of the counties of this Territory wherein a dis-
trict court is appointed or directed to be holden, the county commis-
sioners of the county shall at least fifteen days before the first day of
the session of the court, meet together, or a majority may meet, and
select sixty persons possessing the qualifications prescribed in
section one, and as many as may be a proportionate number, from
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each precinet in the county, and shall within five days thereafter
furnish to the district clerk of the county, or his deputy, a list of the
names of the jurors selected.

Sec. 3. No jury shall be summoned except by order of the judge Snmmoning
of the district court, who shall issue an order to the clerk of said jurors
court that a jury shall be summoned, and in such order shall specify
the number of petit jurors that shall be symmoned, and the time and
place where they shall appear.

Sec. 4. The order mentioned in the preceding section of this when order to
act, may be issued atany time within ten days beflore the first day of Bo tovued
the term of the district court, or at any time during the term of said
¢ourt.

Sec. 5. A grand jury shall be summoned in the sanmte manner Manrer or

ﬁ\lmmonllg a
provided for summoning petit juries; grand jury

Provided, That in all cases a grand jury shall consist of sixteen

jurors.

Sec. 6. Whenever an order shull beissued by the judge of any ;¢ oinrors to
district court of the Territory, ordering a jury to be summoned for vepreserved
a term of the district court, the clerk or deputy clerk recciving the
names from the county commissioners as provided by section two of
this act, shall writc the name of each person selected on a separate
~ticket and place the whole rumber of tickets in a box or other suita-
ble and safe receptacle, and shall preserve the list of names furnished
by the cemmissioners in the files of his office.

Sec. 7. The clerk of the district court, or his deputy, and the Drawingvy ot

sheriff, or, if there is no sheniff, the deputy sheriff, or, if there is no
sheriff or deputy sheriff the coroner of the county shall immediately
upon or within two days from the receipt of the order directing a
jury to be summoned, mees together and draw by lot out of the box
or receptacle wherein shall be kept the tickety aforesaid, the num-
ber of jurors directed to bo summoned by the judge of the district
court, The sixteen jurors first drawn shall serve as grand jurors, if
a grand jury shall be ordered to be summoned, and the remainder
drawn in compliance with said order shall servs, as petit jurors.

Sec. 8, The clerk shall on the day of the drawing before men- Cierk to direcs
tioned, issue an order to the sheriff, deputy sheriff or coroner, as the Somion jury
case may be, commanding him to summon th# persons whose names'
are drawn, to appear before the district court at the hour, day and
place as directed by the order of the district judge to appear as
grand jurors if a grand jury is ordered, a like order commanding the

sheriff, deputy sheriff or coroner, to summon the petit jurors.
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Sec. 9. The sheriif, deputy sheriff or coroner, having received the
oider, shall forthwith serve upon.such person whose name was se-
lected and drawn as grand jurors a true copy of the command except
that the copy shall contain only the name of the grand juror served,
and not the name of any other grand juror, or by leaving said copy
at hisresidence, ot by. sending the same to him ; and the sheriff, dep-
uty sheriff or coroner, shail immediately in like manner, summon
such persons whose name was selected or drawn as a- petit juror, and
such service shall be made by reading or delivering the copy to the
person to be summoned, or by leaving the copy at his residence.

See. 10. Each grand and petit juror summoned shall appear be-
fore the court on the day and at the hour specified in the summons
and shall not depart without leave of court.

Sec, 11. If all persons summoned as grand and petit jurors do
not appear before the court, or it by any cause the panel of thy
grand jurors or petit jurors is not complete, or if no jury be drawn,
as above prowuided, the court may order the sheriff, deputy sheriit
or coroner, to summon without delay good and lawful men havieg
the qualifications of jurors and the person or persons summoned shall
forthwith appear before the court and if competent shall serve on
the grand jury or petit jury as the case may be unless such person
or persons may be excased from serving or lawfiily challenged.

See. 12, Whenever the panel of petit-jurors shall be exhausted
by the challenges of either party, in apy action, the judge of the
cot.rt shall order the sheriff, deputy sheriff or coronazy o summon
without delay a sufficicut number of persons possessing the qualifi-
cations of jurors as before provided to complete the number requi-
site for a jury in that particular case.

Zce.. 13. It shall be the duty of the county ccmmissioners in se-
lecting and furnishing to the clerk the number of persons qualified
to scrve as grand and petit jurors, so to selcet and arrange that no
one person shall come on the jury a second time before all qualified
persons shall have served respectively in rotation uccording to the
best information that can be obtained. ’

Sec. 14. Tke sheriff, deputy sheriff or coronor, having reccived
the summeons issued by the clerk, shall make return thereof with
Lis proccedings to the clerk as soon as ke hus executed the order.

Sec. 15, If any person summeoned. to appear as grand juror or
petit juror fails, refuses or neglects to appear, such person shall be
considered guilty of contempt of the court and may be fined by the
court 10 any sum not, lass than five nor more than fifty dollars, and

13
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if any person when a second order or attachment is issued neglects
or refuses to appear, such persou may be fined as above provided and
imprisoned by the-court not longer than ten days in the county jail,
wnd if the county commissioners of any county neglect or tail to
select and furnish to the clork names of persons as herein before
nrovided, such person so offending wmay be fined by the court not
less than five nor more than fifty doilars, and if the clerk of the district
court, or deputy clerk, or sheriff, deputy sheriff or coroner, neglect
or fail to perform the duties imposed by this act, the persons so of-
fending shall be considered guilty of contempt of court and may be
fined by the court not less than five nor more than fifty dollars, and
if guilty of gross misconduct in officc and contempt in disregarding
the provisions of this act, may be imprisoned by the court not longer
than thirty days in the county jail.

See. 16. Jurors summoned in accordance with this act shall be Compensation of
entitled to two dollars per each day for their services for the time e

they shall actually serve, and five cents per mile for each mile trav-

eled in going and returning, such compensation to be paid out of

the county treasury upon theorder of the judge of the district court.

See. 17. Chapter fifty-two of the session laws of 1862, and chap- Ceriatn setere-
ter twenty-six'(26) of the session laws of 1862-63, and all other acts
and parts [of acts] in conflict with the provisions of this act, are
hereby repedled.

Sec, 18. This act shall take effect and be in force from its pas- Whea to take

sage and approval.
Approved, December 24, 1867.

LIBRARY.

CIIAPTER XX.

AN ACT 70 PROVIDE FOR CATALOGUING THE TERRITORIAL LI-
BRARY AND TO COMPENSATE THE LIBRARIAN.

Be it enacted by the Legislative Assembly of the Territory of
' Dakota :

Section 1. That the Dakota Historical Society are hereby
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authorized and empowered to employ some suitable and ca-
pable person to catalogue, label, arrange and take care of the
books in the Territorial Library, and to procure the printing of
a certain number of the catalogues of said library, not to-ex-
ceed, however, five hundred copies.

Sec. 2. The sum of one hundred and fifty dollars is hereby
appropriated out of any money in the Territorial treasury not
otherwise appropriated, to the Dakota Historical Society, for
the purpose of carrying into effect the objects set forth in the
first section of this act.

Sec. 8. This act shall be in force and take effect from and
after its passage and approval.

Approved, January 8, 1868.

MECHANICS LIENS.

CHAPTER XXI.

AN ACT T0 ENFORCE MECHANICS LIENS ON BUILDINGS.

Be it enacted by the Legislative Assembly of the Territory of
Dakota :

Section 1. Mechanics, and all persons performing labor, or
furnishing materials for the construction or repair of any buil-
ding, or whe may have furnished any engine or other machine-
ry for any mill, or other manufactory may have a lien sepa«
rately or jointly upon the building which they may have con-
structed or repaired, or upon any buildings, mill, or other man-
ufactory for which they may have furnished materials of any
description, and on the interest of the owner in the lot or land
stands, to the extent of the value of any labor done, on which it
or materials furnished, or for both.
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Sec. 2. The provisions of this act shall only extend to work
done or materials furnished on new buildings, or to a contract
entered into with the owner of any building for repairs, or to
the engine or other machinery furnished for any mill or other
manufactory, unless furnished to the owner of the land on
which the same may be situated, and not to any contract made
with the tenant, except only to the extent of his interest.

Sec. 3. Any sub-contractor, journeyman or laborer employ-
ed in the construction or repair, or furnishing materials for any
building, may give to the owner thereof notice in writing, par-
ticularly setting forth the amount of his claim and service ren-
dered, for which his employer is indebted to him, and that he
holds the owner responsible for the same, and the owner shall
be liable for such claim but not to exceed the amount due from
him to the employee at the time of notice, which may be re-~
covered in an action.

Sec. 4. Any person wishing to acquire sach lien upen any
property, whether his claim be due or not, shall file in the office
of register of deeds of the county, within sixty days after the
cempletion of the buildings or repairs, notice of his intention
to hold a lien upon such property for the amount of his claim,
specially setting forth the amount claimed, and the register
of deeds shall record the notice when presented, in a book to be
kept for that purpose, for which he shall receive twenty-five
cents.

Sce. 5. Any person having such lien, may enforce the same
by filing his petition or complaint in the district court in and
for the county where the work was done or materials furnished,
at any time within one year from the completion of the work
or furnishing the materials, or if a credit be given, from the
expiration of the credit.

Sec. 6. Insuch actions, all persons whose liens are recorded,
as herein provided, may be made parties, and issues shall be
made, and trials had as in other cases; and the court may by
the judgment direct a sale of the land and buildings for the sat-
isfaction of the liens and costs; such sale to be without preju-
dice to the rights of any prior incumbrancer, owner or other
persons not parties to the action. If several such actions be
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brought by different claimants, and be pending at the same
time, the court may order them to be consolidated.

Sec. 7. If the proceeds of the sale be insufficient to pay all
the claimants, then the court shall order them to be paid in

proportion to the amount due each.

Sec. 8. In all actions or proceedings commenced under this
chapter, the defendant may file a written -undertaking, with
surety, to be approved by the court, to the effect that he will
pay the judgments that may be recovercd, and costs, and there-
by release his property from the lien hereby created.

Sec. 9. Chapter fifty-four of the session laws of 1862, enti-
tled an act to create a lien for mechanics in certain cases, is

hereby repealed;
Provided, however, That such repeal shall not affect the

rights or liabilities that have already accrued under and by vir-
tue of said act.

Sec. 10. This act to take effect and be in force from and.
after its passage and approval.

Approved, December £4, 1867.

MINES AND MINING.

CHAPTER XXII.
AN ACT CONCERNING MINES AND MINING.

Be it enacted by the L egislative Assembly of the Territory of
Dakota :

Section 1. That a mining claim subject to location and pre-emption,
by any one individual, on any gold or silver bearing quartz ledge or
lode, in the.Territory of Dakota, either discovered or that may
hereafter be discovered, shall consist of two hundred feet along the
ledge or lode-with.all its dips, spurs and angles, and with fifty feet on
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each side of the ledge for the purpose of conveniently working and
developing the same ;

Providing, That the discoverer and locator of any gold or silver
bearing quartz ledge or lode, shall be entitled toan extra claim of
two hundred feet on the ledge or lode so discovered, and located in
accordance with this act.

Sec..2. Any person discovering and locating any gold or silver
bearing quartz ledge or lode, or who shall locate a claim thereon after
discovering, shall immediately thereafter, niake the same known by
defining the boundaries, and extent of his or their location, by post-
ing in the ground at the point of discovery, on the ledge, a good
and substantial stake, not less than three feet above the surface of
the earth, with a notice thereof, stating the name of the person
so locating or diseovering.

See. 3. A copy of the notice mentioned in section two of this act,
and notices of all river, bar, hill, creek -or gnlch, mining claims, must
be recorded by the register of deeds for the county wherein the said
mines may be situated, and such record shall be evidence in all
courts of justice;

Providing, That the fce for recording all such notices shall not be
more than two dollars.

Sec. 4. All.notices of mining claims must be filed for record with
the register of deeds, within the following specified times, to-wit:

If discovered and located within ten miles of the county seat, five

- days thereafter ; if more than ten and less than twenty miles, ten
days; if more than twenty and less than one hundred and fifty miles,
thirty days.

Sec. 5. Any person or persons, owning or holding or who shall
hereafter own or hold .2 mining claim on any gold or silver
bearing quartz ledge or lode, in' the Territory of Dakota, shall
be required to perform monthly labor thereon,to the value of not less
than twenty dollars per month for the first six months following loca~
tion, and to the value of notless than thirty dollars per month for
the six months cnsuing; at the expiration of which time, the re-
quired labor having been duly performed in accordance with this act,
and satisfactory evidence of the fact, having been cerified to by two
competent witnesses, and to the satisfaction of the register of deeds,
the title to the said mining claim shall as between claimants thereaf-
ter be deemed perfect, and a certificate to that effect shall be issued
by the register of deeds, to the party or parties interested ; and upon
complying with these conditions the same shall be treated as real
estate ;
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Providing, That any company or association of men, owning or
holding more than one claim of two hundred feet and not more than
ten thousand feet, on any cne gold or silver bearing quartz ledge or
lode, and who have complied with the general incorporation law of the
Territory, shall not be required to perform more than one thousand
dollars worth of labor upon their associated claims, upon any single
ledge or lode, and such labor may all be expended on any one of their
different claims of two hundred feet, on the respective ledge or lode
where the same may be located ;

Providing further, That any person or persons, claiming or holding,
shall hereafter claim or hold a mining claim on any gold or silver
bearing quartz ledge or lode, either discovered or that may hereafter
be discovered in the Territory of Dakota, and who shall fail to com-
ply with the provisions of this act, shall forfeit all rights to any such
mining claim, and the same shall be subject to reslocation and pre-
emption ;

And providing further, That nothing in this act shall be so con-
strued as to conflict with any law of congress in regard to quartz
mines and mining,

Sec. 6. All water privileges for ditehes and other mining purposes,
and all mill sites must be staked, and at least two notices posted in
a conspicuous manner on the ground, a correct copy of which must
be filed for record with the register of deeds in the same manner as
provided for the recording of mining claims in section four of this
act.

Sec. 7. Any person or persons, locating water privileges for mi-
ning purposes and with the intention of conveying the said water
from its natural channel, must within ten days after filing his or
their notice, as provided for in section six of this act, commence the
ccnstruction of his or their ditch by actual survey or by constructing
at least one rod, orsixteen and one-half feet of the same, into which
the waters of the stream must be turned from its natural channel,
to the extent of the capacity of the ditch in contemplation of con-
struction, and no person or persons, shall claim or appropriate to the
exclusion of others, more of the waters of any natural streams than
can be conveyed through his or their ditch.

Sec. 8. The miners in all placer or surface diggings, are hercby
empowered to enact all by-laws, rules and regulations for the govern-
wment of the same ;

Providing, That the record of all such mining claims must be made
in the office of the register of deeds.
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Sec, 9. All sales, transiers and conveyances of mining property, Tranfer o by
shall be made by deed as in the sale, transfer, or conveyance of real deed
estate, ‘

Seec. 10. This act shall take effect and be in force from and after wuen to take

. effect
its passage and approval.

Approved, January 10, 1868.

OATIS.

CHAPTER XXIII.
AN ACT IN RELATION TO THE FORMS OF CERTAIN OATHS.

Be it enacted by the Legislative Assembly of the Terrvitory of
Dakota :

Section 1. The following shall be the forms of oaths to be admin-
istered to officers and persons hereafter meationed :

Oaths to be administered to Witnesses and Persons when exramined
under oath.

“ Youdo solemnly swear that the evidence you shall give relative Oaih for wit-
to the matter in difference now in hearing between A. B. plaintiff,
and defendant, shall be the truth, the whole truth and noth-

ing but the truth, so help you Gcd.”

Oath to be administered to Interpreters of Testimony.

% You do solemnly swear that you will justly, truly and impar- S,‘e'ﬂ.,?r huters

tially, interpret to A. B., the oath about to be administered to him,
and the questions that may be asked him and the answers that he
shall give to such questions relative to the cause nuw under cons
sideration before this eourt, so help you God.”

14*



216

For attorneys

Por officers

Tor o’Scess tok-
mgcharge of a
Jury

OATHS

Oath to be administered to Attorney.

“ You do solemnly swear that you will support, protect and de-
fend the Coustitution of the United States, and the Organic Act of
the Territory of Dakota, that you shall do no falsehood or consent
that any be done in court, and if you know of any you will give
knowledge thereof to the judge of the court or some one of them
that it may be reformed; you shall not wittingly, willingly or know-
ingly promote, sue, or procure to be sued, any false or unlawful suit,
or give aid or comsent to the rame; you shall delay no man for
lucre or malice, but shall act in the office of attorney in this court,
according to your best learning and discretion, with all good fidelity,
as well to the court, as to your client, so help you God.”

Oath to be administered to Officers, c.

The form of oath to be administered to persons appointed in pur-
suance of the provisions of law, to perform any duty or exccute any
oifice, commission or trust whatever where an oath is required, and
no speeifiec form is provided, shall be as follows:

“ You do solemnly swear that you will support the Constitution of
the United States and the Organic Act ot the Territory of Dakota,
and that you will faithfully execute the office (duty or trust) of-
to the best of your judgment and ability, according to law, so help
you God.”

Or when the person to be sworn shail produce to the magistrate
a warrant of appointment, commission or other certificate, the oath
may be this :

“You do solemnly swear that you will faithfully execute the
duties assigned you by this commission, warrant, (or other certificate
of appointment, as the case may be,) to the best of your judgment
and ability, according to law, so0 help you God.”

Oath to be administered to an Officer taking clarge o a jury in a
criminal cause, during a recess of the court anid befure the jury are

charged.

“You do solemuly swear that you will keep together the persons
cowposing this jury, until they [return] into court, and that in the
meantime you will suifer no pervon to. speak to them or speak to
them yourself concerning the cause on trial or any matter thereto
relating, so liclp you God.”
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Oatl to be administered to the Officer atltending the Grand Jury.

“ You do solemnly swear that as the officer having in charge this , . = ..
graud jury, you will keep their counsel and that of the government, ;;‘r';!“’g gravd
and that you will not disclose any thing relative to their proceedings,
so heip you God.”

Oath to be administered to the Legislutive Assemdly of this Territory.

“You dosclemnly swear that you will support the Constitution For tho Texisn-
of the United States and the Organic Act of the Territory of Dako-
ta, and that as a member of this house of representatives, or this
council, as the case may be, you will [not] propose or asscnt to any
bill, vote or resolution which shall appear to you injurious to the
people, nor do or consent ty any act or thing whatever that shall
have a tendency to lessen or abridge their rights and privileges as
declared by the Constitution of the United States, and the Organic
Act of this Territory, but will in all things conduct yourself as a
faithful, honest representative and guardian of the people, according
to the best of your judgment and abilities, so help you God.”

Sce. 2. In addition to other of the oaths aforesaid when by Jaw Otler oaths
it shall ke nccessary, the oath of allegiance or the oath to support
the Organic Act of this Territory, or both, shall be administered.

Sce. 3. In the administration of any cath, the word “swear ” may perm o
be omitted, and the word ¢ afirm” substituted whenever the person “H"™°*
to whom the obligation is administered, shall be reliziously scrupu
lous of swearing or takiug an oath in the preseribed form, and in
such case the words “so help you God” may be omitted, and the
words ¢ under the pains and penalties of perjury” substituted, and
every person so afiirning shall be considered, for every legal purpose,
privilege, qualification or liability, as Laving been duly sworn.

Sec. 4. Thiy act shall take efiect and be in firce from and after When to take
its passage and approval, ctoct

Approved January 8, 18GS,
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CHAPTER XXIV.

AN ACT 70 LEGALIZE THE ACTS OF JOIN W. BOYLE, A4S
CLERK OF TIIE UNITED STATES DISTRICT COURT, FIRST JU«
DICIAL DISTRICT OF THIS TERRITORY, AND FOR OTHER PUR-
POSES.

Be it enacted by the Legislative Assembly of the Territory of
Dalkota :

Section 1. That all acknowledgments of deeds and other in-
straments by John W. Boyle as Clerk of the United States Dis-
trict Court, First Judicial District of this Territory, are hereby
legalized, and such acknowledgments shall have the same force
and effect as if the said Boyle as such clerk, was duly au-
thorized to take and certifying acknowledgments of deeds and
other instruments by the laws of this Werritory.

Sec. 2. That all deeds and other instruments acknowledged
by said Boyle, which now are, or shall hereafter be placed on
record, shall be, and they are hereby declared to be duly re-
corded, and shall be notice to all persons the same as though
said deeds and other instruments had been acknowledged be-
fore and certified by an officer competent to take and subscribe
acknowledgments under the laws of this Territory.

Sec. 8. That deeds and other instruments, the acknowledg-
ments of which had been taken and certified by and before
any district ccurt clerk of this Territory, prior to' January 9th,
1867, are hereby declared to be duly acknowledged and celtlﬁed
and the record of the same shall be as valid and binding in law
and equity, as though the same had been acknowledged before
some officer duly authorized by the laws of this Territory to
take and certify acknowledgments of deeds and other instru-
ments. |
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Sec. 4. All acts and parts of acts in conflict with the pro- connictingacts
visions of this act are hereby repealed so far as they apply to repested
the cases herein provided for by this act.

Sec. 5. This act shall take effect and be in force from and When to take
after its passage and approval.

Approved, Junuary 8, 1868.

CHAPTER XXV.

AN ACT T0 LEGALIZE CERTAIN ACTS AND PROCEEDINGS OF THE
OTTY CLERK OF THE CITY OF CHEYENNE, AND THE REGISTER
OF DEEDS OF THE COUNTY OF LARAMIE.

Be it enacted by the Legislative Assembly of the Territory of
Dalkota :

Section 1. That the action of M. Leland acting city clerk of the wnat acts
city of Cheyenne,and J. H. Cheighton, register of deeds for the "*=***
county of Laramie, in so far as they have recorded such.convey-
ances as are by law required to be recorded, be, and the same are
hereby confirmed, and said records declared to be legal and
binding in law to the end that titles to real cstate shall in no
wise be clouded by the unauthorized organization of the offices
of said register of deeds and city clerk.

Sec. 2. This act shall take effect and be in force from and wien to take
after its passage and publication in one or more newspapers effect
published in said city of Cheyenne, for three successive days.

Approved, January 10, 1868.
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CHAPTER XXVI.

AN ACT ror THE RECOVERY OF PROPERTY REMOVED BY HIGI
WATER.

Be it enacted by the Legislative Assembly of the Territory of
Dakota:

Section 1. That when the fenee rails or other property of
any person or persons in this Territory, shall be removed by
high water and lodged upon the lands of another, it shall be
lawful for the owners of such property so removed, to proceed
within sixty days thereafter, upon the premises where such
property may be lodged, and in case the proprietor of said
lands shall refuse to dcliver up the same, the parties shall each
select an arbitrator who shall examine and hear wupon all the
circumstances and facts and determine the case;

Provided, That if they cannot agree, they shall sclect an
umpire and the decision of a majority of them shall be final be~
tween the parties. '

Sec. 2. That before said arbitrators shall proceed as above
provided, they shall be sworn to discharge their duties as faith-
fully, impartially and according tolaw, by some person having
power to administer oaths.

Sce. 3. That when two or more persors shall claim any
property as aforesaid, they shall give notice to all interested
of the time and place of such arbitration and upon hearing all
the facts and circumstances in the case, the arbitrators shall
award to each such a proportion of said property as they may
deem reasonable and just.

Scc. 4. That it shall not be considered a trespass for any
person to go upon the lands of another for the purposes in this
act mentioned :
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Provided, That such person shall go upon such route as will
do the least possibleinjury to said lands if it be practicable and
convenient.

Sec. 5. All acts and part of acts in conflict with the provi- f::f‘f{d"g acts
sions of this act, are hereby repealed.

Sec. 6. This act shall be in force and effect from and after Whento ture
its passage and approval, et

Approved, December 30, 1867.

REPEALS.

CHAPTER XXVIL

AN ACT 710 RETEAL CERTAIN SECTIONS OF AN ACT ENTITLED
¢ AN ACT RELATIVE TO COUNTY SURVLYORS,”” APPROVED JAN-
UARY 8, 1866.

Be it enacted by the Legislative Assembly of the Territory of
Dakota :

Section 1. That in erder to conform the law of this Territo- What se-tions

ry upon tho subject of surveying, to the provisions of the act epested

of Congress cntitled ““An act concerning the mode of survey-

ing the public lands of the United States,” approved February

11th, 1805, sections number four, five, six, seven, and eight of

an act cf the Legislative Assembly of this Territory, entitled

“ An act relative to county eurveyors,”’ approved January 3th,

1866, be and the same are hereby repealed.

Sec. 2. This act shall take effect from and after its pass- Jrhen to tuke
age and approval.

Approved, January 3, 1868.
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CHAPTER XXVIIL

AN ACT T0 CREATE THE NINTH REPRESENTATIVE DISTRICT.

Be it enacted by the Legislative Assemlly of the Territory of
Dalota :

Section 1. That all that portion of the Territory of Dakota
embraced within the limits of the counties of Lincoln, Minneha-
ha, Brookings and Duel, shall be known as the ninth district,
and shall be entitled to one represcntative as hereinafter pro-
vided.

Sec. 2. That if that portion of Dakota, comprising the
counties of Laramie and Carter, shall be organizedinto a new
Territory, prior to September 1, 1868——then this act to be in
force and effect—otherwise to be null and void.

Approved Japuary 6, 1868,



ROAD SUPERVISORS 223
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CIIAPTER XXIX.
AN ACT RELATING TO ROAD SUPZRVISORS.

Be it enacted by the Legislative Assembly of the Territory of
Dakota:

Section 1. That at the .annual meeting of the county com« pevisien of
missioners in January of each year, or as soon thereafter as Foad dfstricts
practicable, it shall be the duty of the board of county com-
missioners of each of the organized counties of this Territory
to apportion their respective counties into one or more road
districts, where such county is not at present formed into town-
ships and shall appoint for each district a road supervisor, who
shall hold his office until the first of January succeeding his
appointment and shall take an oath to faithfully discharge his

daties as such road supervisor.

Sec. 2. In all counties that are organized into townships piction ofrea
there shall at the general annual election in each township be **P¢"Viso
elected a road supervisor for such township, who shall hold of-
fice for the term of one year from the first of January succeed-
ing his election, and shall take an oath to faithfully discharge
his duties as sueh road supervisor.

Sec. 3. The board of county commissioners of each county seara ot county
commissioners

shall have power to fill all vacancies, and shall fill all vacancies tol fili, vacancies
that may occur for any reason in the office of road supervisor.
Arsessor to

Sec. 4. Itshall be the duty of the assessor of each town«
ship to obtain the names and make out a list of all male pers 22keout st of
sons between the ages of twenty-one and fifty years, residing
within each road district, which list shall be completed on or
before the first day of March in each year, and in case any
person ag aforesaid shall locate in any road district after the
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first day of March, the assessor shall enroll Lis name and ke
shall Le liable to labor on the road at the same time and in the
maunner that those criginally carelled are liable to labor, but
any person who has labored that year in any road district and
has a certificate thercof shall be eredited with the labor as per-
formed, in the same manner as though the labor had been
performedin the district in which he reside

®he toperform Siec. 5. Every male person between the age of twenty-one

teboronroad  and fifty years, who is able to perform manuzl labor, shall be
subject to labor one day in each year on the road within his
road diztrict, at a time and place directed by the road supers
visor.

Won worl:to be “ee. 6. The said road supervisors shail order out every per-

' son subject to road labor as alovesaid, Letween the ficst days of
April and December, annually, to perform the work necessary
on the public roads within his road distriet.

County commis- Sec. T. Itshall be the duty of the county commissioners of

tax cach county to levy a tax anuually of one dollar and fifty cents
to each able bodied male person between the ages of twenty-one
and fifty years, in each township or county, and in their dis-
cretion may levy a farther tax not cxceeding two mills on the
dollar of the property on the assessment rolls of such county
to be applied as aroad tax ; the person thus assessed ghall paw
the same in the mauner and at the same time that the annual
taxes of the county are paid;

Provided, however, That said tax so assessed may be worked
out in the road district in which such person resiles or such
real estate lies, and the said tax assessed on personal property
in the district where the owner thereof resides at the rate of
one dollar and fifty cents per day. The road supervisor shall
obtain a list of all road tax assessed on eachindivicual, and his
certificate for the amount worked out shall be taken by the
collector or treasurer of the county in payment of said tax.

LProvided further, That if any person shall perform labor as
required in section five (5) of this act, the certificate of the rcad
supervisor to that fact shall be in full of the tax of one dollar
and fifty cents above provided.

How momey to Sec. 8. In case such tax-is assessed as provided for in sec-

vocxpended  tiny geven of this act, and collected, such board of county comse
14
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missioners shall order the expenditures thereof in the improve-
ment of the highways, paying the road supervisors, purchasing
implements, and repairing bridges in each district under such
regulations asthey may deem most expedient for the public in-
terest, and for this purpose shall order the payment of such
sum by the treasurer to the parties peérforming such labor upon
the certificate of the road supervisor.

Sec. 9. All monies collected under the provisions of this same
ect shall be expended in the road district in which the person
résides when it is a personal tax, or a tax on personal pro-
perty ; and where the real estate is situate, where it is a tax on
real estate.

Sec. 10. On or before the First Monday of January of road supersiser
each year, the road supervisors shall make report to the board o make Teport
of county commissioners of his doings the preceding year, the
smount of labor performed, the number of days labor necessar-
ily performed by himselfin ¢tA7s [the] discharge of his duties, and
the county commissioners shall thereupon issue a county war-
rani to the supervisor for such service at two dollars a day,
payable ffom the common road fund in the county treasury be-
lofiging to said road district.

Sec. 11. Every person who shall be elected or appointed a peqntty for
ro:td supervisor according to the provisions of this act,and shall iy
fii], refuse or mneglect to qualify as such road supervisor for
thirty days after having been duly notified of his election or
appointraent by the register of deeds of the county, shall be
fired the sum of ten dollars, to be collected by a complaint
made before a justice of the peace of the county, and shall pay
all the costs of the prosecution, which fines shall go to theroad
fund of the district in which he resides.

Sec. 12. Chapter twenty-five (23) of the session laws of Certato Fiee
1865+66, aud all otheractsin conflict with the provisions of this

act are hereby repealed.

Sec. 13. This act shall take cffect and be in force and effect wyen to take
from and after its passage and approval. effect

Approved, January 8, 1868.
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CHAPTER XXX.

AN ACT T0 REGULATE THE SALE OF SPIRITUOUS LIQUORS AND
FOR OTHER PURPOSES.

Be it enacted by the Legislative Assembly of the Territory of
Dakota :

Section 1. That no person shall be permitted to sell spirituous
liquors in this Perritory by measure, [less] than one quart, with-
ont having first obtained a license from the board of county com-
missioners, or if they be not in session from the clerk of the
board of county commissiouers of the proper county, for that
purpose.

Sec. 2. Every person applying for a license to sell spirituous
liquors in less quantity than one quart, shall pay into the
county treasury, the sum of not less than thirty dollars nor
more than one hundred dollars per annuym in the discretion of
the board of county commissioners, or in case they are not in
session, in the discretion of the clerk of the board of county
commissioners ;

Provided, That no license shall be granted for a less peris
od than six months ;

Provided, further, The applicant for such license shall ex-
ecute a bond in the penalty of five hundred doilars, with two or
more sureties, to be approved by the board or by the register
of deeds, conditioned, that the applicant will keep an orderly
house and that he will not permit any unlawful gaming or ri-
otous conduct in his house.

Sec. 3. On the applicant’s producing to the board of*county
commissioners, or if they are not in session, then to the clerk
of the board of county commissioners, the receipt of the county
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treasurer for the payment of the sum fixed in accordance with
the preceding sectior, the clerk ef the board ef ceunty com-
missioners shall issue license for the term the receipt calls forsy
such license shall describe the house and place where the spir-
itous liquer is intended to be sold, and no person obtaining
such license shall be authorized to sell or vend spirituous liquors
in more than one place.

Sec. 4. Upon application for license to sell spirituous liquors gam,
the board of county commissioners, or if they be not in session
the clerk of the board of county commissioners may graat or
reject the same, at disoretion.

Sec. 5. The board of county commissioners shall upon com- Licshse may b
plaint being made te them, revoke any license granted to sell
any spirituous liquors whenever they may be satisfied that the
person or persons in whose name or names any license has been
granted, suffer any disorder, drunkenness, or unlawful gaming.

Sec. 6. If any person or persons shall barter, sell or dispose PRI, for
in any manner, any spirituous liquors without having firgt ob« Withont licenss
tained a license agreeable to the provisions of this act, he er
they shall en conviction thereof be, by indictment in any court
having jurisdiction of the same or by complaint before a justice
of tho peace, fined in any sum not exceeding vne hundred dol-
lars, nor net less thar tem dollars for the use of the common
schools in the county where the offense shall have been com=~
mitted.

Sec. 7. That for all fines and costs assessed against any per- froperts lisble
son for any violation of this act the real estate and personal
property of such person of any kind without exemption, shall
be liable for the payment thereof, and such fine and costs shall
be a lien upon such real estate until paid.

Sec. 8. And it is hereby made the duty of the county attor~ ¥ho to make
ney, sheriff, constables and justices of the peace, knowing of
any violations of the provisions of this act, to make complaint
thereof to the grand jury at the next term of the district court
of the county in which the offens2 may have been committed or
to a justice of the peace which justice shall have power to proceed
to judgment therein, and the money collected on such judgment
except taxable costs, shall be paid to the treasurer of the proper

county for the use of the common schools therein.
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Sec. 9. Every clerk of the board of county commissioners:
shall on the first day of the term of each district court deliver
to the grand jury, an accurate list of all persons holding license
under the provisions of this act within the county, which list
shall show the date and expiration of such license.

Sec. 10. It shall be the duty of the grand jury at each and -
every term of the district court in every county in the Territo-
ry to make a strict inquiry and retarn bills of indictment -
againt every person violating any of the provisions of this act ;

Provided, That if a party or parties has or have been con-
victed and fined for any offense against the provisions of this
act, by. a justice of the peace, he or they shall not be subjeet to
indictment by the grand jury for the same offense.

Sec. 11. Chapter eighty~three of the session laws.of 1862,
and section eight to fifteen inclusive of chapter twenty-three of -
the session laws of 1863 and 1864, are hereby repealed.

Sec. 12. This act shall take effect and be in force from and
after its passage.

Approved, January 8, 1868.

SETTLERS.

CHAPTER XXXI.

AN ACT RELATING TO SETTLERS UPON LAND WITHOUT THE LEGAL
RIGHT THERETO

Be it enacted by the Legislative Assembly of the Territory of
Dalkota :

Section 1. If any person or persons shall settle upon or take pos
seSsion of any tract of land, or any part thereof being the-property of
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another person without having the full and complete legal rights 80 poceedings
to do, and shall remain thereon four days after being notified by the [ iwiayse
owner, his agent or attorney, to abandon and- quit the same, the owner ! 3ettlers
thereof, his agent or attorney, muy appear before any justice of the

peace, in and for the county in which the land is situated, and after

making cath before such justice that the said settlement was msde

and possession had without his consent or the consent of his prin-

cipal as tho case may be, and that he is the lawful owner thereof

and cause a summons to issue to the person er persons who made the

said settlement, and returnable three days thereafter commanding him

or them to appear before the said justice and shew his or their right

to the possession of the land, and if the justice shall after due ex-
amination find that the settlement was made and possession held with-

out the full and complete right so to do, he shall render a judgment

against the defendant or defendants and in favor of the plaintiff for
restitution of premises and costs of suit, and shall at the request of

the plaintiff, his agent, or attorney, issue a writ of execution thereon

directed to the sheriff or any constable of the county, commanding

him forthwith to remove the defendant or defendants from the prems

ises, and collect costs -of suit.

Sec. 2. The officers shall within five days after receiving the writ, Xxecation of
execute the same by restoring the plaintiff to the possession of the b
premises, and shall levy and collect - the costs, and make returns as
in other exeeutions.’

Sec. 3. If the persen or persons so removed, shall thereafter res m‘ﬁ;‘z}‘:;"
turn upon the said land or any part thereof, for the purpose of settle. demeanor
ment or possessing the same, without consent of the owner; his agent
or attorney, in writing, he or they shall be deemed guilty of a mis-
demeanor, and on due conviction thercof before the district court of

-said county, shall pay a fine of not less than fifty dollars nor more than
five hundred dollars in proportion to the amount of the damages he
or they may have occasioned, for the benefit of the common school
fand, as well as the costs of the prosecution or imprisonment in the

county jail not less than twenty days or more than six months,

Sec. 4. It shall be the dutyof every judge or justice of the peace, Whes judgeto
before whom any complaint shall be made under oath of any violation of arrest
-of the previous sections to issue the necessary warrant of arrest
for the person or persons eomplained agsinst, and commit him or
them to custody for trial at; the next term of the district court, unless
the said accused person or persons shall furnish good and sufficient

-bail in 8 sum to be fixed by the said judge or justice of the peace;
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Provided however, That nothing in this act shall take away or im»
pair the rights to damages, or other legal remedy which the owner of
the land may now have under the laws of this Territory,

Sec. 5. Nothing in this act contained, shall be held to authorize

fo6s to district B justice of the peace. to try the issue in any action where the title

oourt

Proseedings 0.

be verified

When o take:
offest

James #. Foster

appointed
Porritorial

to real estate comes in question and whenever the answer of the de-
fendant in any case-alleges title in himself or other party from whom
he derives his right of possession the justice of the peace shall im.
mediately eertify the proceedings to the district court of the county
in which said action is pending, and in.such district court.the.action
shalk proceed the same-as in cases of appeal,

Sec. 6. All pleadings in actions arising under the-provisions of
this act shall be verified by the affidavit of the party, his agent or
attorney.

Sec. 7. Thia act.shall take:effect and be in foroe from and after its.
passage.

Approved January 8, 1868..

SCHOOLS.

GHAPTER XXXII

AN‘ACT To PROVIDE COMMON SCHOOLS FOR THE TERRITORY OF*
DAKOTA.

Be it enacted by the Legislative Assembly of the Territory of
Dakota :

Section 1. That James S» Foster is hereby appointed superintens-
dent of Public Instruction- for the Territory of Dakota, and shall.

Superintendent hold his offiee for the term of oune year from January 1st; 1868, andi

of Publie
Instruction

until his successor is elected and  qualified.
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Sec. 2, The superintendent of Publie Instruction, shall, before superinteadaas
entering upon the discharge of the duties of his office, take and gub- ' 12k oud
scribe an oath to snpport the Comstitution of the Urtted States, and
the Organic Act of this Territory, and to faithfully dischkarge the
duties of his office, which oath shall be filed with the clerk ot the
supreme court of the Territory of Dakota.

Sec. 3. It shall be the duty of the superintendent of Public In- % Xeep s rocord
struction to keep a record of his official acts, and to exert himself bha
constantly and faithfully to promote the interests of education in
the Territory, and to this end he shall confer with county superins
tendents and visit schools in company with them and furnish to them
blank forms for coflecting statistics of the various schools in the
Territory. He shall prepare and present to the legislature during
the first week of the session, in each year; a report of his official
doings for the preceding year with a full statement of the condition
of common schools in: the Territory, and the expenditure of the pub-
lic school moneys and shall make such suggestions for the improve«
ment and support of common schools together with such other in-
formation in regard to the modes of instruction and systems of the
organization of schools in other States and countries as he shall deem
proper,

Sec. 4. The superintendent of public instruction, shall also have Te To grant certi-
power to grant certificates of qualification to teachers of proper learn-

ing and ability to teach in any public school in the Territory, and to
fegulate the grade of county certificates.

Sec. 5. Thereshall be elected at each regular Delegate élection in g'”“:’:“o:d ens
this Territory, a superintendent of public instruction, who shall hold
his office for two years and until his successor is efeeted and qual-
ified.

See. 6. The compensation of superintendent of publie instruction Compensation
for his services shall be the sum of four dollara per day for the time
gpent in the dischargeof his official duties, and the expcnse of pro-
curing blauk forms, postage, stationery and such books as are neces~
sary for the use of his office, and the publication of his annual res
port, all of which allowances shall be paid by the Territorial treasu-
rer on the certificate of the Tetritorial auditor.

Sec. 7. It shall be the duty of the Territorial superintendent of pub. Duties
lic justruction to recommend the introduction of the most approved
text books, and as far as practicable to secure uniformity in the use
of text books in the common schools throughout the Territory.

To discourage the use of sectarian books, and sectarian instruction

in the sehools;
15*
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To advise in the selection of books for school distriet libraries, and
to open such correspondznce abroad as may enable him to obtain, so far
as practicable, information relative to the system of common schools
and their improvements in other states and countrics, which he shall
embody in his annual report to the Legislature, or so much-thereof
as shall be deemed of sufficient importange;

He shall prescribe rules and regulations for the management of
school district libraries, and the penalties which shall be imposed by
the distriet boards for any violation of such rules and regulations.

He sball preparc for the use of the common school officers suitable
forms for making 1eports and contracting all necessary proceedings,
and he shall cause the laws relating to common schools with the rules,
reculations and forms aforesaid and such instrustions as he shall
dcem necessary to be printed, together with asuitable index in pam-
phel form at the expense of the Territory; and he shall cause the
same to be distributed among the several school districts and other
officers having the care of common schools throughout the Terri-
tory.

Heshall examine and determine all appeals duly made to him from
the decision of any county superintendent, in forming or altering any
school district or concerning any other matter under the common
school law of this Territory, and his decision shall be final.

'The superintendent of public instruction shall annuully prepare a
suflicient number of his annual report to be distributed as follows:

One copy to each member of, the legislature.

One copy to each equnty superintendent of schools.

One copy to cach school district officer, and

One copy to each teacher in the Territory whose certificate of
qualification has not expired, and such other of the county and Ter~

ritorial officers as may be by him deemed proper, not to exceed five

hundred copies in one year.

Sec, 8. The Territorial superintendent of public instruction with
the several county superintendents shall hold annually at some con-
venient place, a Territorial Teachers Institute for the imstructjon
and advancement of teachers; said Institute not to .continue less
than four days and not to exceed ten days, which Institute shall be
free toall teachersand those preparing to teach in this Territory.

Sec. 9, The several counties of this Territory, shall at the samo
time and in the same manner ag other county officers are elected
elect a suitable person to be superintendent of public schools, within,
such county, who shall hold his office for two years from the first of
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January next succeeding his election, unless, he shall be elected to
fill a vacancy, in which case he may immediately qualify into office,
and shall hold his office until his suocessor is elected and . qualified,
and who shall receive three dollars for each day spent in the discharge
of his official duties, and a reasonable compensation for his annual
report to the superintendent of public instruction, and every super-
intendent of schools shall make out in detail his account for official
service, stating the date and time spent as well as the kind of service
rendered, and make oath or affirmation to the correctness of the
same, before some justice of the peace in the county in which he re-
sides, which oath or affirmation shall be certified by said justice be-
fore such superintendent’s account shall be presented to the county
commissioners for allowance, who shall audit and allow the same, or
so much thereof as is just and reasonable, and the same shall be paid
out of the county trcasury mpon the order of the connty commission«
ers who are empowered to draw orders for the same; but .no order
shall be drawo to any superintendent until he shall have filed with
the auditor, the receipt of the superintendent of public instruction
for the statistical returns of the preceding school year, in pursuance
of the requirements.of section twenty, of this act.

Sec. 10. The county snperintendent of public schools shall have
charge of the common school interests of the county, He shall, be~
fore he enters upon the discharge of the duties of his office, take and
subscribe an oath or affirmation to support the constitution of the
United States, and the act organizing this Territory, and faithfully
to discharge the duties of his office, which oath or affirmation shall
be filed in the caunty clerk’s office. He shall also execute a bond
with approved security, payable to the board of county commissioners,
for the use of common schools ia said couaty, 1a the penal sum
of five hundred dollars. Said boud must be approved by the county
commissiovers, and filed in the register of deeds office.

See. 11, That it shall be the duty of the county superintendent
of .schools, in addition to the other duties required of him, to divide
his.county into school districts when necessary, and subdivide the
same when petitioned by a respectable number of the citizens thera«
of, and {o furnish the county commissioners of such county with a
written description of the boundaties of each districs, which deserip+
tion must be filed in the register of deeds office, before such distriet
shall be eutitled to proceed with its organization by the election of
school distvict officers. Whenever it shall be deemed necessary to
form a school disirict from parts of two or more counties, it shall be
the.duty of the county superintendent of each county in wkrich any
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part of the proposed joint district shall besituated, to unite in laying
out such joint district; and each county superintendent so assisting
shall file a description of said joint distriet in tRe register of deeds
office of his county.

Sec. 12. It shall be the duty of the judge of probate, on the first
Monday of March, in each year, to furnish the county superinten<
dent of public schools with a statement of the amouut of money in
the county treasury, belonging to the school fund, and he shall pay
the same upon the order of said superintendent, to thé proper dis«
trict officers.

Sec. 13. It shall be the duty ef the county superintendent of
public schools, on the second Monday in March, in each year, or as
soon thereafter as he shall receive the statement of the judge of
probate, certifying the amount of money in the county treasury for
the use of common schools for the current year, to apportion such
amount to the several districts or parts of districts within the county
in proportion to the number of children residing in each, over the
age of five, and under the age of twenty~one years, as the same shall
appear from the last annual reperts of the clerks of the respective
distriots, and he shall draw his order on the county treasurer in
favor of the several distriot treasurers for the amount apportioned to
each district;

Provided, No district shall be entitled to receive any portion of
the common school fund in which a common school has not been
taught at least three months during the year.

Sec, 14. Tt shall be the duty of the county superintendent, tb:
visit all such common schools within their respective counties, as
shall be organized aceording to law, at least once in each year, or
oftener if they shall dee\m it necessary. At such visitation’ the
superintendents shall examine into the state and conditiont of such
schools, as respects the progress in learning and the orderand gove
ernment of the schools ; and they may give advice to the teacher of
such schools as to the government thereof, and: the eourse: of study-
to be pursued therein, and shall adopt all requisite- measures-for the:
inspection, examination and regulation of tlve sehoels, and for the
improvement of the scholars in learning: MEvery superintendent of
common schools shall also make out his-acoount for ofticial services
in the manner kereinbefore required; and-deliver a copy of the same
to the county commissioners of the coumty, in which such superin-
tendent was elected or appointed, on-or before the day previous to the
snnual county election next-after the election or appointment of such
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superintendent, and the same shall be filed and kept in tle office of
the register of deeds.

Sec. 15. He shall see that the annual reports of the clerks of the ssme
several school districts in his county are mede correctly and in due
time, and shall hear and determine all appeals from:the decision of
district boards.

Sec. 16. He shall hold publie examination for all persons offering Tonhola pubite:
themselves as teachers of common schools, at the county seat of his orant cortig
county, on the last Saturdays of April and October of each year, cates
notice of whicl shall be given as publicly as possible ; at whieh time
he shall grant certifieates for not less than three months or more
than one year, to such persons as he may find qualified as to moral
character, learning and ability ; and any persem receiving sach cer-
tificate shall be deemed a qualified teacher within the meaning of
this act. Persons applying to the county superintendent for a cer-
tificate at any other time thar at the public examination shall pay to
the said superintendent the sum of one dollar for his services.

Sec. 17. Whenever a scheol district shall be formed in any county, To post motises
the county superintendent of schools of such county shall, within alstricts "
fifteen days thereafter, prepare a notice ef the formation of such dis«
trict, describing its boundaries, and stating the number thereof, and
appointing a time and. place for the district meeting. He shall cause
the notice thus prepared to be posted in at least five publie places in
the district; at least ten days before the time appointed for such
meeting, that a majority of the voters in any school district being
dissatisfied with the formation of any school district shall have the
right to appeal from the superintendent to tke board of county com-
missioners, and from the board of county commissioners to the super-
intendent of public instruction.

Sec. 18. The county superintendent of publio scheols shall per< when to aerrer-
form all other duties of said office that now arc-or hereafter may be SPioor® ¥
presoribed by law; and he shall deliver to-his.successor, within ten
duys after the expiration of his term of office, all. the beoks apper~

taining to his office.

Sec. 19. If a vacancy ooccur in the office of county superintendent County commis-
of public schools, by death, resignation or otherwise, notice thereof vacancies
shall be given by the register of deeds to the county commissioners
who shall, as soon as practicable appoint some suitable. person to fill
the vacancy, and the person reeeiving such appointment shall, before
entering upon tHe discharge of the duties of his office, file his oath

or affirmation.in the county clerk’s office, hereinbefore-provided, snd
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shall discharge all the duties-of the office of county superintendent
of public schools until a successor is elected and qualiied. He shall
also give alike bond to that required by this act to be given by the
county superintendent of sehools,

Sec. 20. The county superintendent shall make full and complete
aconal returns to the superintendent of public instruction, between
the first and tenth day of Movember of each year, of the number of
children between the ages of five and twenty, in the sohool district
within their respective counties; also, the number of qualified
teachers employed, the length of time each district school has
been taught during the year. The kind of text books used, and the
amounts expended in each district out of any moneys raised for edu~
cational purposes, and for what purpese such amount was expended,
the amounts raised in each county and district by taxation or other-
wise for educational interests, and apy other items, that may be of
service to the superintendent of public instructien, in preparing his
annual report.

SCHOOL DISTRICT MEETINGS

Sec. 21. The inhabitants qualified to vote at a school dis«
trict meeting, lawfully assembled, shall have power ;

1, to appoint a chairman to preside at said meeting in the
absence of the director.

2, To adjourn from time to time.

3, To choose a director, clerk, and treasurer, who shall
possess the qualifications of voters as prescribed in the next
section of this act, at the first and each annual meeting
thereafter.

4, To designate by vote a site for a district school house.

5, To vote a tax annually, not exceeding one per cent. on
taxable property in the district, as the meeting shall deem
sufficient to purchase or lease a site and to build, hire or pur~
chase a school house, and to keep in repair and furnish the
same with neccssary fuel, stoves and bhenches.

6, To vote a district tax annually, rot exceeding one-half
of one per cent. on taxable property in the district for pay
of teachers’ wages in the district.

7. To authorize and direct the sale of any school house,
site, or other property belonging to the district, when the
same shall no longer be needful for the district.
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8. To vote such a tax as may be necessary to furnish the
sohool house with blackboards; outline maps, and apparatus
necessary for illustrating the principles of science, or to dis-
charge any debts or liabilities of the district, lawfully in-
curred ;

Provided, That said tax shall not exceed one per cent. per
annum, and may be applied to any other purpose by a vote of
the district at any regularly called meeting.

9, To give such direction and make such provisions as may
be decmed necessary in relation to the prosecution or deferse
of any suit or proceeding in which the district may be a
party.

10, To alter or repeal their proceedings from time to time
as occasion may require, and to do any other business contem-
plated inthis act.

11, To vote atax not exceeding $25, in any one year, to
procure a district library eonsisting of such books as they
may direct any person to procure.

Sec. 22. The following persons shall be entitled to vote at
any district meeting; all persons possessing the qualifications
of electors, as defined by the laws of the Territory, and who
shall be actual residents of tho district at the time of offering to
vote at such election.

Sec. 23. If any person offering to vote at a school district
meeting shall be challenged as unqualified by any legal voter,
the chairman presiding shall declare to the person challenged
the qualifications of a voter, and if such challenge be not with-
drawn, the chairman, who is hereby authorized, shall tender to
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the person offering to vote, the following oath or affirmation:

¢You do solemnly swear (or affirm) that yoa are an actual
resident of this district, and that you are qualified by law to
vote at this meeting.”’ Apy person taking such oath or affir-
mation, shall be.entitled to vote on all questions voted upon at
such meeting.

ORGANIZATION OF DISTIRICTS

Sec. 24. Every school district shall be deemed duly organs wyen gistries

ized when the officers constituting. the district board shall be
elected. Each school district efficer shall signify his accepts

considered as

organised
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ance of his office to the county superintendent in writing, with»
in twenty days after he shall be notified of his election by any
person voting at sueh meeting, whceih acceptance shall be filed
with such superintendent, and upon filing such acceptance, said
party shall be deemed to have duly qualified. Every person
duly elected to the office of director, clerk, or treasurer of apy-
echool district, who shall refuse or neglect, without sufficient
cause, to accept of such office and serve therein, or who, having
entered upon the dusies of his office shall neglect or refuse to
perform any duty required of him by the provisions of this act,
shall forfeit the sum of ten dollars, to the school district fund.

Sec. 25. The officers of each school district, shall be a di~
rector, clerk, and treasurer, who shall constitute the district
board, and who shall hold their respective offices until the ane«
nual meeting next following their election or appointment, and
until their successors are elected and qualified.

Sec. 26. Every school distriet, organized in pursuance of
this act, shall be a body corporate, and shall possess the usual
powers of a corporation for public purposes, by the name and
style of school district No » (such number as may be des-
ignated by the county superintendent,) ~ county (the
name of the county in which the district is situated,) Territory
of Dakota, and in that name may sue and be sued, and be capa-
ble of contracting and being contracted with, and holding such
real and personal estate as it may come in possession of by
will or otherwise, or is authorized to be purchased by the pro~
visions of this act.

Sec. 27. An annual meeting of each school district shall be
held on the last Saturday of September of each year, at such
hour as the district board shall name. Special meetings may
be called by any member of the distriet board, or by any five
legal voters, but notice of such special meeting, stating the par-
pose for which it is called, shall be posted in at least three pub-
lic places within the district, ten days previous to the time of
meeting.

Sec. 28. Whenever the time for holding an annual meeting
in any district shall pass without such meeting being held; the
clerk, or in his absence, any other member of the district board,
within twenty days after the time for holding said annual meet-
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ing shall have passed ; may give notice of a special meeting by
putting up written notices thereof in three public places within
the district, at least five days previous to the time of meeting.
But if such meeting shall not be notified within twenty days as
aforesaid, the county superintendent may give notice of such
meeting in the manner provided for forming new districts, and
the officers chosen at such special megeting shall hold their re-
spective offices until the pext annual meeting, and antil their
successors are elected and qualified.

Sec. 29. The quelified voters at each annual meeting or at
any special meeting, duly called, may determine the length of
time a school shall be taught in their district for the then ensu«
ing year, and whether such schocl shall be taught by a male or
female teacher or both, and whether the school money to which
the district may be entitled, shall be applied to the support of
the summer or winter term of the school, or a eertain portion
to each, but if such matters shallnot be determined at the ane
nual, or any speeial meeting, it shall be the duty of the district
board to determine the same.

Sec. 80. The director of each district shall preside at all
district meetings, and shall sign orders drawn by the clerk au«
thorized by a district meeting, or by the district board, upon
the treasurer of the district for moneys collected or received by
him to be disbursed therein. Ile shall appear for and iy be~
half of the district in all suits brought by or against the dis-
trict ; unless other direction shall be given by the voters of such
district, at a district meeting.

DISTRICT CLERK

Sec. 31. The clerk of each district shall record the proceed-
fngs of his district in a book provided by the district for that
purpose, and enter therein copies of all the reports made by
him to the county superintendent, and he shall keep and pre=
serve all records, books and papers belonging to his office, and
deliver the same to his successor in office.

Sec. 32. The said clerk shall be clerk of all district meet«
ings when present; but if such clerk shall not be present at
such district meeting, the voters present may appoint a clerk of
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such meeting, who shall certify the proceedings thereof, and
the same shall be recorded by the clerk of the district.

See. 33. Itshall be the duty of the cierk, to give at least ten
days notice previous to any annual or epecial district meeting,
Dy posting up notices thereof at three or more public places in
the district, one of which nctiees shall be affixed te the outer
door of the school house, if therc be one in the district, and
said elerk shall give the like irotice of every adjourned meeting,
when such meeting shall have been adjourned for a longer peri-
od than one month. Every netice for a special district meet«
ing shall specify the objeets for which such meeting is called,
and no business shall be acted upon at any special meeting, not
specified in said notice.

Sec. 84. The clerk of the distriet shall draw orders on the
treasurer of the district, for moneysin the hands of such treas~
urer, which have been apportioned to or raised by the distriet
to be applicd to the payment of teacher’s wages, and apply such
money to the payment of teacher’s wages as shall have been
employed by the district board, or by the citizens of the district,
and the said clerk shall draw orders on the said treasurer for
moneys in the hands of such treasurer to be disbursed for any
other purpose ordered by a district meeting, or by a district
board, agreeable to the provisions of this act.

See. 85, It shall be the duty of the clerk to make oat the
tax lists of all taxes legally authorized by the district, and
annex to such tax lists a warrant under the hand of said clerk,
directed to the said treasurer to collect the sums therein
named.

See. 25. The clerk of cach district. shall, between the first
and fifteenth days of September in cach year, make out and
transmit a report in writing to the county superintendent of
public schools, for each county in which any part ot his district
may lie; showing,

1, The number of ehildren, malé and female, designated sep
arately, residing in the district or parts of districts, on the last
day of August previous to the date of such report, over theage

of five and under the age of twenty~one years.
15
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2, The number of cliilldren attending school during the year,
their sex, and branche: studicd.

3, The leagth of timr: a sci ool has been taught in the district
by a qualified teacher, che name of the teacher, the leugth of
ticye taught, and the wages paid.

4, The amount of money received from the:county tressury
whhin the year, and the manner in which the same has been
applied.

5, The amount of money raised by the district, in such year,
and the purposes for which it was raised.

6, The kind of books used in the school, and sucli other facts
‘and statistics in regard to the district schools as the county
superintendent may require.

Sce. 87. Whenever a school district shall lie partly in two 1a caso of

. o B Ve . . o district that
or more counties, tite cieric of such distriet in making his annual shail iie partiy

. . . in two or more
report, shall carefully designate the number of children resis counties
dentin the parts of the counties composing the district and
shall report to thie county superintendent of common se¢hools of

cach of ths counties in which such district may be situated.

See. 88. The treasurcr shall exceute to the district a bond Treasurerto
in double the amount of money, as near as can be ascertained, srvobouss
ts come in*s his hands as trcasurer of the district during the
ycar, with sufficient sccuritics to be approved by the director
and clerk, ceaditioned to the faithful discharge of tha duties
of said olice. Such hondsshall be filed with the district clerk,
and in enze of the breachiof any condition thereof, the director
shall cause a suit -0 he commence ] thereon, in the name of the
distriet, and the raoney collected shall Te applied by such di«
rocter te tha use of the district as the same shonld have been
applicd by the trewsurer, and il such director shall neglect or
refuse 10 prosecu e, then any houscholder of the district may
cause such pucsec tion to be instituteld.

ZBec. SU. If thetreaswrrershell fail to give bonds asrequired in 1o caseor
this rct, cr from sickness or any other cause, shall be unable to vond - °
attend to the duties of said ofiice, the district beard shall ap-
point a treasurcr, who shall possess all the powers of the dis-
triet treasurer, and shall before entering upon the duties of said

office, give bonds as the district treasurer is required to give.
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Sec. 40. The treasurer of eacl di:oi: shall anpiy for and
receive from the couhty trea-uvers @10 ¢ 100! MONEYS afppor-
tioned to his district. anrd shall ceddecs <M tisiricr taxes assesss
ed in pursuance of the provisions 30 thiy tet and pay over su
the order of the cierk, sizued y tae divectors of such dis-
trict, ail money so received or collccted by tae said treasurer.

Sec. 41. If any diswvict tressitrer s221i reilse ov neglect to
[y over any money in the Lauds ¢ sowb tressurer belonging
to the district, it shail be the duiy of t.s rnccossor in o{hce to
prosecute without deisy the oficiol boud ¢i stch treasurer, for
the recovery of such mouey.

Sec. 42. If by neziect of ary trer<r.er nny school meneys
shall be lost to ary scheui diseicr, wo.ca 1a20t have teen re-

<

ceived from the county treasvrer, or o oted Mrom the disicles
tax assessed, said treasurer sialc Jorle'y to 5o disiriet the fall
amount of money so lost.

Sec. 43. The treasurer shsll presert w0 e Gisciel ab each
annual meeting, a report in Wit iy, conenn o on siatement of
r1l moneys collected by hira frein the covris tie saver Guring
the year from assessuents in “ux dhrr'es und the @ burses
ments made, and exLibit the vour ee e elory vh'eh report
shall be recordea by the clevis, w0 en wipear the any
bulance of money is i his hends as the i ¢ nciing such res
perty he shall immediacely par sach La'!.:..:ce {0 hils ¢LCessor.

DISTRICT IL0ARD

Sec. 44. The district bourd shall pureluse er lease suchi a
site fo aschoa® house as shiull ave beca desiprated by vooers
at a district mee:'ng, T the sorporeiz waae thereo ) and she’!
Lui'd, hirve, or pu:chus: el sehionl Eyuse, n3 the vorers of the
district in a cistrict nn.t::i:;;\ shv libave rgrecd upen, outof “he
funds provided for th.tyarpose, and viuko sade ¢ any echool
house site or other proper:y of the disiict, and if pecessary,
execute a conveyance of ths sampe in the nume o their office,
when lawfully directed Ly the voters of such district at any

regular or special mecting, and shail earry iuto effect all lawlul
orders of the district.

Sec. 45. The disrict Toard cha’ll have the carve and kecp-
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ing of the school house and other vroperiy lelinzicg to the Their powers
district. They shall have power to make sach ruies and regu-
lations velating to the distiict libra.y, as they mey Jleem prop-
er, and to appoint some suitable pz.son to act as librarian, and
to take charge of the school app.raius belonging to the diss
trict.
Sce. 46. The district board sball have power to admis sctol- sas.,
ars from adjoining districts, and rem-ve scholars jor disorcCer-
ly condu :t, and when scholars are acmwy..teq ivvin other disiriecs,
the dist.i3 board may in their discisiion require a tuidon ‘ece
{rom su=h scholars.
See. 47. The distrizi board in each disivict shall contrzet onire teschers
with an? hive quelificd teachers for and in ths aume of the dis-
triet, which contract sha'i be in writiaz, and stull spec’’y tae
wages 7cr week ¢r montb, as agreed vicn by the parties sad
such contract shall be fled in the distiict clerk’s office.
Sec. 43. The districtbocrdshell provide the necessiry apper- 7o provide

N . . . hecessary appen-
- zzs for the school house, during the time school is tuv-hit dages s¢

CAC
'

inere’, end sha'l Feen an accurate ace uxt of 21 expenses

thus ‘oot red, and voevent the same for atlowance at av

<

10
< 9
Loav disicomeeting,
See. 49, The disiict sckools estsuii-7oG nader the Py~ pigrict sehool

N under thisact to

Cans e D T ae, o iavasll dines Le oo s dvoe and see2ssih @ whon. free

coaley doen vosie s ihiercin over Gie and uader e age of
fwerLv.. 3 veu's, subject to such rerulaiioas as the distoics
Loar. in each may prescrioe.

A

U 0¥~ Branchoes e ba

Sec. 50. In everyschacl disurict thove shell be ta sl
taught

thogranuy, reading, writing, Eoplish ¢ amane geogra v ernd
avithmesilc, if desized, du-iag tie <ime the schco: shal: be kep:,
¢1d such other branches of educsiion us ey Le delermised by
the aisirict board.
] e . 3 Ayt ", ",] Tty B Vacaney in

See. 51. If avacancy shonld ¢2e in the dISl:lCt bacrd, in Juwmeyin o
any district, the county superintendens shail appoiat some suig- how Biled
able pe:son to fil such vacarsy,

DISTRICT TALES.

See. 52. T'be amount of Gistrict taxesshall not exceed two per cent.
- 0k . ' . Amount of tax
per annum. 1ishall be the dutyof the county or town assessor of each o ve raised
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county or town, at. the time of making the annual assessment, to
levy a tux of one dollar on,each elector in the.county or tawn, far the
support of district schpols; and a further tax of two mills on the
dollar, upon the taxable property of the county or town, to be ap-
plied to the same purpose, to be collected at the time and in the
mamuer prescribed by law for the collection of taxes; which tax;
when collected, shall be distributed to the several school Cistricts,
in proportion to the number of children over five and under tweaty-
one years of age therein; and shall be drawn from the county
treasury upon the order of the superintendent of schools. When
there shall have been districts laid out, and pot organized, it shall
be the duty of the county superintendent to ascertain the number of
children betveen the ages of five and twenty one years, and appor-
tion to and deposit with the county treasurer such amounts as said
unorganized districts would have been entitled to if duly organized,
which may be drawn on the order of the district board, when said
district shall have been duly organized, and a public school main«
tained three months, if within two years from the time said money
is deposited with the county treasurer, and if not organized a3 above,
the county superintendent mgy apportion the money so deposited
amoug the organized distriets of said county iu his next annual re-
port;

Provided, If ary scholars of any organized or unorganized district
shall attend the cistrict school of any other district, there being no
school in the district to which they belong, thesupertendent shall ap-
portion them pro rata to the district to which they atiend school.

Sec. 73. All taxes raised and collected in any schoel district for
any of the purposes autherized in this act, shall be assessed on the
same kind of property as taxes for county purposes are assessed.

$ec. 54. The clerk of tue school district, in making out any tax
list, shall enter therein the names of all persons liable to pay a school
tax, the amount of personzl property to be taxed to cach persen, aad
a Cescription of all taxable real estate in the district distinguishing
that owued by non-residents of the distriet, and he shall sct
opposite to cach description of taxable property, the valuation of
the same, and the amount of tax charged wupon such property,
and 'to each person respectively, or tract of land owned by non-resi-
dents ; and such description and valuation of taxsble property shali*
be ascertained as far as possible from the last assessrient roll of the
county or town.

Sec. 55. Whenever any real estate in any school district shall not
have been =reparately valued in the assessment roll of the county
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and the valuc of such real estate cannot be definitely ascertained frc 1
such assessment roll, the district board of such distriet shall estimate
the value of the same, and apportion the taxes thereon.

Sec. 56. The warrant anmexed to any tax list shall ke under the
haund of the clerk of the district, and shall command the treasurer of
such district to collect from each of the persons and corporations
named in said tax list, and of the owners cf the real estate described
thercin, tho several sums stt opposite the persous and corporations so
named and to the several tracts cf Jand owned by non-residents,
within forty days from the date thereof and within twenty day s from the
date of such warrants, to personally demand such tax of the persons
charged therewith ; and that if any tax shall not be paid withiu thirty
days thereafter, to collect the szme by distress and sale of property
in the same manner as county taxes, and the said treasure :hall ex.
ecute the said warrant and return the same to the clerk at the
expiration cf the time limitidthercin, for the collection of such tax
list.

See. b7. The warrant issued by the clerk of any scheol district,
for the colleéction of any distriet tax authorized by any of the pro-
visior:s of this act; may be executed any where within thelimits of the
county, and such warrants shall havs the like force and effect as o
warrant issned for the collection of county taxes; and the treasarer
of the district, {> whom any such warrant may be delivered for col-
lection of a tax list, sball possess the like powers in the executio:: of
the same a8 eve provided by law for the collection of countr ta:es.
If any tax in any tax list delivered to the treasurer of any district,
shall yemain unpaid at the time he is required by law to return his
warraat to the clark of the district, such treasurer saall within ten
days, make out and deliver to the county treasurer a stater:ent in
writirg, containiug the amount of the personal property, und « des«
cription of thelots and pieces of land upon which such taxes remain
tnpaid together with the amount of tax assesscd on each, and he shall
attach thercto an alfdavit, that the taxzes mentioned in such state-
ment rermain unpaid, and after diligent efforts he has been unable to
collect the same, and whenever aay schcol district shall enmbrace
parts of more thon ove county, such treasurer shall make his return
as aforcsaid to tha county treasurer of both couaties in which the parts
of such district shall be situated. The eounty treasurer upon deliv~
ery to him of such statement shall give a certificate to the trcasurer
of the distsict, .of the amount of taxes so remaining unpaid as the
same sha!l appear from suchistatement, which certificate s’.all be de-
posited by the district treasurer with the district clerk, aud shall be

Colleeticn of
taxcs

Iorce of war-
vants for collecs
tion of taxes
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filed by such clerk, and such county treasurer shall immediately add
such delinquent taxes to the delinquent tax list received by him from
the county collector and collect the same as other delinquent taxes
are collected, and when so collected shall pay over the same (less his
fees for the collection thereof) to the district in which said taxes
werce levied, upon the order of the district board.

Correction oftax See. 58. Whenever any error may be discovered in any district
tax list, the district board may order any money which may have
been improgperly collected on such tax list, to be refunded, and may
authorize the clerk of the district to amend and correct such errorin
said tax list.

Payment of tax  Sec. 9. Whenever any district tax, lawfully assessed, shall be

by tenant paid by any person on account of any real estate whereof he is ouly
a tenant, such tenant may charge and collect of the owner of such
estate the amount of tax so paid by him, unless some agreement to
the contrary shall have been made by the tenant.

Register of See. 60. It shall be the duty of the register of decds of each

deeds to give

discription of  COUDtY, as soon as the anuual assessment roll shall be eompleted in
:;ﬁ:.b'e:cf‘:ﬁsf' each year, to make out for cach district in such county, a description
trict of all taxable property therein, with the valuations affixed thereto,
as the same shall appear in the last ussessment roll, which shall be
certified by him and delivered to the clerk of each school district in
the county.
GRADED SCHOOLS.

Etablishment  5€C. 61. Whenever the inbabitants of two or more school

S aded districts mzy wish to unite for the purpose of establishing a
graded school, in which instruction shall be given in the higher
branches of education, the clerks of the several districts shall,
upon written application of five voters of their respective dis~
tricts, call 2 meeting of the voters of such district at some con-~
venient place, by posting up notices thereof in like manner as
provided for calling district meetings, and if a msjority of the
voters, of cach of the two or more districts shall vote to unite
for the purpose herein stated, they shall at that meeting or at
an adjourned meeting, elect a board of directors consisting of a
director, clerk and treasurer.

Powersof board  Sec. 62. The board of directors, provided in the preceding
section, shall, in all matters relating to the graded schools,
possess all the powers and discharge all the like duties of the
district board as prescribed in this act.
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Sec. 63. The union district thus formed, skall be entitled to Funds of nuisn
an equitable share of ilte school tunds, to be drawn from the
treasurer of each district so uniting, in propertion to the num-
ber of children attendiny the said graded school for each district.

Sec. 64. The sail unicn dis‘rict may levy taxes for the ynion atstrict
purpose of purchaiing a buiiding, er furnishing proper building ?ﬁ':a"‘;x]\f:go's?ofr"
for the accommodation of the school, or for the purpose of de~ paying expeases
fraying necessary cxvenses and paving teachers but shall be
governed, in zll respects, by the law herein provided for levying
and collceting district taxes.

Sec. 65. The clork of the wuion district shall report in writ~ ierk o union

. o < . .. . . district to make
ing to the treasurer of exch school district uniting in the union report to the

district, the number ¢f scholars attending the graded school :E:ES{%:\E'nswns
from his district, their sex, ard iho branches studied, and the

said district treasurer sha!l appertion the amount of school

money due tie unicn district, and pay the same over to the
treasurer of the union district on order of the clerk thereof.

Sec. 63. The cierk of the unien districe shull make a report romaxe report
. < 1 . to county
to the county supcvinsendent of s-hools and discharge all the superiuicndent
duties of cle: k. in likc manner as the clerk of the district.
See. 67. The trezsurer of the union district shall perform rressureror
. " y e w . . . nn.on distriet
all duties cf treasurer, and pive the bond as prescribed in this b auty
act, in like manner »s the district treasurer.
Sec. G8. The rublic schools (funy city, town or village, which wnat schaots to
; 3 ect i bli¢
may be regulated by special law set forth in the charter of such funas T
city, town or village, shail Le eutitled to reccive their propor~
tion of the public fund:
Provided, The cliri of the board of education in such city,
town or village, shail make due report within the time and

manner prescribed in this act, to the superintendent of schools.

See. 69. Any sinzle district shall possess power to establish sinziedistrict
v ‘ ) may establish

graded schools, sulject to the provisions of this act, in like sraded schuuls
manner as two or more Jistricts vnited.

See. 70. The county trensurer shall eollect all moneys due What moneys to
be collected by

the county for schoel purposes, from fines, forfeitures or pros tho county
ceeds from the s:le ¢f estravs, and all moneys paid by per- school purvoses
sons as equivalent for cxemypuon from military duty, and he

shull pay the same to tlic raid district treasurer, as prescribed

16
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in this act. e shall also collcct the delinquent taxes on real
estate in any district, in the same manneras county taxes aro
collected, whenever such delinquent tax list shall have been
lawfully reported and returned ‘o -liri, and he shall pay the
same over to the ftressurer.o? sait district to which deiinquent
taxes are due, anlil’ any eourty treasurer shall refuss to de-
iiver over to the ord.r of the county su perintendent an: money
in his possession, or shall use, or permit to be used for.any
other puipose than is speoified in this ast, any school meney
in his possession, he shall on conviction thereof, be adjudged
guilty of a misdemesnor, and putished by a fine not exceeding
five hundred dollars, or by imprisonment in the county jail
not exceeding ore yecar.

MISCELLANEO, S.

See. 71, It shell bethe du'y.of the te:cher of every distriet school
or graueu schnol, to make out and fiic v ith the district clerk, at the
expiration of :ack term of the schoul, w full report of the whole
number of scholars almitted to the scliol during such term, dis-
tinguishing Letween niale aud female, the text books used, the branch-
cs taught, and the nuanbor of pupils en jaged in ths stuly cof each
of said branches. Auy ‘eacher wha sl ]l meglect or refuse ts com-
ply with the reguiremer!s of this sec: on, shall forteit his or her
wages for teaching such ~chocl, at the d seretion of the district board.

Sec, 72. Kvery clerk of a district board, who shall vil."ally sign
a false report.to the county superintendent of l:is county, shall be
deemed gailty of a misdemeunor, vad punished by 2 fine not ex-
ceeding one hundred dollars, or Ly imprison:icnt uot excc :ding
tiree months.

Sec. 73. Every school district clerk or treasurers=wlin shall negl et
or refuse to deliver to their succestors 'n office, all recerds and books
beiongirgseverally to their offices, shail be subject to a fine not ex-
ceeding fifty dollars.

See. 74. Whea aoy final jadzment shall be o':tained agaiast any
school district, the district board sheii levy a tax on the taxable
property in the district, for the paymont thereof; sush tax shall be
collccted as other school district taxes  but no execution shall issue
on judgment against a school district.

Sec. 75. Justices cf the peace shall have jurisdiotion i all cases
in which a school dist:ict is a party interested, when the amount
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claimed by the plaintiff shall not excecd oune hundred dollars, and
the parties shall have the right of appeal as in other cases.

Sec. 76. No school district offtcer mentioned in this act shall re.
ceive any compensation for his scrvices, out of the Territorial or
county school fund, But a regularly convered district school
meeting, may by vote, aliow the district board such compensation as
they shail deem proper;

Lrovided, The amount #o al'owed does not cxceed two per eent.
of the money coilected by said beard for seheol purposes.

Sec. T7. Any person duly elected at the arnual distriet school
meeting, to either of the district offices mentioned in this act, who
shall omit or refuse to serve as such officer, without substantial cause,
shall forfeit the sum of ten dollars for such omission or refusal, which
amount may be recovercd by the distriet in civil uctien before any
justice of the peace, in the county wheie such district is located ;
and shall be appropriated to the support of schools in the district by
whom such zction was prosecuted.

Sec. 78. All fines and penaltics not otherwise provided for in
this act, shall be collested Ly an action in any court of competent
jurisdietion.

Sec. 79, Whenever any sum of money zhall be paid into the
county treasury, by any educational aid socicty, or benevolent person
or persons, for the cause of education, the county treasuver shall is
sue to such society or person, a certiiicate of deposit, stating the
amount of money received, from what.source, and for what purpose
the same is to beapplied, whether to the payment of teashers’ wages,
the bailding cr leasing of a school house, or the purchase of a site of
l2nd, and the paiticular school district or listricts to which the said
woney is donated. And the =aid educational fund may thereafter
be drawn from the eounty treasury, by order of the county superins
tendent of school:, and aj piied by the district board of tbe proper
district, to the objects spocified in the certificate of donation. And
the county superintendent of publie schools shall make a statement
of the expenditures of said fund, in his annual report.

FORMS
Sec. 80. The form of notice of the first sehool district meet-
ing may be substar:tially as follows:
GP——— a house kolder,in school district number—:
The county commissioners have formed school district num-
ber » in the county of— ——, of which the followingisa
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description , and you are hereby directed to post

il:is notice in at least five public places in the said district,,

not.fylag the voters of said district to attend the first meet-~

irg thereof, which is appointed to be held at the house o ,

in said district, cn the d-y of: 186—, at—o’clock, .
This day 186—.

——

County Sup’t Pub. Instruction.

Sec. 81. The form of rotice for annual district meeting may
be as follows :

Notice 1s Lereby given to the voters of school district num-
ber , of county, that the annual meeting of said
district will be held at on the day of 186—, at
o’clock.

This

day of , 186—.

District Clerk.

See. 82. The form of order on district treasurer may be as
follows :

To

Jreasurer of school district number——
county of- _—
Pay to ihe order of————— the sum of———dollars out
of any money in your hands, not otherwise appropriated, beleng-
ing to said district.

This day of: , 186—.

District Clerk.

b
Director.

Sce. 83. The form of bond of district treasurer may read as
follows

Know all men by these presents, that we,———treasurer of
school district number— , county of. and his
surety, are held and firmly bound unto the said school district,
for the payment of which we bind ourselves severally and jaint-
Jv, our heirs, executors, and administrators, firmly by these
presents.
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Sealed with our seals, and dated this———day cf— A
D., 186—.

The condition of the -above cbligation is such, that il sail
—, treasurer as aforesaid, shall fuithfuliy d.:tharge the
duties of his office as treasurer of scheol district v.ar bevre———
county ———— as prescribed by lav, thon this cbiigntioa to
be void, otherwise to remain in ful! force.

Sigr.ed, sealed and delivered in presence of

——Tre:l]
{seal.]
See. 84, The form of warrant {or the collec:ien of distreict
tax may be as follows:

To— , treasurer of school district number———, county

of - ———.

This is to authoiize and require you to demard, within twen-
ty days from the date of this warrant, of eve-v veson or cor-
poration named in the annexed duplieata of schonl tax of said
district, the sum wherewith such persen or corperation stands
charged, and if any such tax be not paid within (hirty Jazsfrom
the Jate of this warrant, yeu are required to procceld to collect
the same as authorized by law, by distress end sa’e-of property,
and rrake due return accoding to law.

Given under my hand, this
186—.

day of .=—— A. D,

Y
District Clerl.

Sec. 85. Vouchers way be in the foilowing form:

Received , 186—, of , treasarer of =chon] dis-
trict number , county of , dollars for ser-
vices rendered as teacher in the said district, for the term
of months.

;
Teacher.
See. 86. The form of contract between distiict and
may read as follows :
It is hereby agreed between school district rntzber ———oo,
county of ———, and —, teacher, that the said

teacher

— I8
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to tcach the common school of said district for the term of
months, for the sum of ——— dollars per ———,
commencing on the — day of — 186—; and'for such
gervices properly rendered, the said school distritt is to pay
the smount that may be due, according to thi: contract,
on orbefore the day of ——, 186—.

b
District Clerk.
This ——— day of ——, 186—

’

Teacher.

Form ot annuat ~ Sec. 87. The form of annual report of district treasurer may
repars ot dis-

trictareasurer  bo substantially as fullows:
I———. treasurer of school district numher ———, county
¢ ———, subn:it tho following report of all moneys received
and dishur-ed by me sirce the last annual meeting :

Armcunt received from my predecessor, —
Auwount recciverd from county treasurer, $—
Anovnt raised by taxin the district and collected, $—
Tota! amount receive, $—
Taid aut, on order of district elerk (date of order), $——
O order of district ¢lerk , —
Bala-:ce on hand, P
This day of y A. D. 186—.

>

Treasurer.

et vt Sec. 83. The form of report of district clerk to the county

ol district clerlc
to county

soperivtmicnt SUp2rintendent of public instruction may read as follows:

Scheol distriet nutiber ————, county of

Mumber of children residing in the district over
five and urder the age of twenty-one years,

Mal-g,

Feriles,

Total number,

Nunber of months a schoo! has been taught,

months by Mr, —————,

—~— raonths by Miss -

Wi zes paid Mr. , $

RRRRRRE
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Amount of school money received from y 8B
county treasurer, $§——
Amount raised by district tax for teachers’ wages, §——
Amount raised by district tax for building school

house, §—
Amount raised by district tax for furnishing school
house, - —
Amount paid for teachers’ wages, $—rv0
Amount expended for building schiool house, $—
Amount expended for furnishing school Louse, S—
This ——— duy of ———, 186—.

District Clerk.

To which may be added a copy of teachers’ repert, giving
the names, age and total number of male and female pupils,
number of days taught, the kind of text books used, the num-
ber of scholars in each branch of study, and the greatest num-
ber of 1ailes to be traveled by scholors living on the borders of
the district.

Sec. 89. A school teachers’ certiftcate may be in the follows
ing form:

DAKOTA TERRITORY,
county.

——— A.D.186—,

This is ta certify that ——— hus been examined and found
competent to give instruection in orthography, writing, urith-
wetic, Enclish grammar, geograrhy, and ———, and baving

exhibited satisfactory testimoniale of good moral charaecter,
authiorized to teach these branches in any conunon.school mth-,
in this county.

2
Superintendent of public sehools of ———county.

Sec. $0. Form of desd of school preperty may be as fol-
lows:

This indenture, made the day of , ouc thon«
sand eight hundred and sixty—, between ———, and ————,
his wife, of the county of ———, Dakota Territory, parties of
the first part, and ——— of dn.tuct board of district number

-~—— county and territory aforesaid, parties of the second
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part. wititeo i, thad the sald narcties of the first pare, in con~
T T G TR dollars to them duly paid before the de<
Lvory Gevee ave hareained nnd soid and by these presents do
goun’ and en ooy (o sned periies of the second part, their
guec ssovy da cifice, wnd awssivis focever, (here descride the
Froecsn ) wil e avosucien cees and ail the estite, title, and
intere s f tha void paviies ol be firsc part, therein, und the
g1iC padiies of the fiost past ¢o beveby covenant and agree with
thesa'dne wes fthewecerd ve sl thazas the time of the deliva

ey 1. ree L tue said parites of the first part wore the lawful
cwners of tae poemises wbove graiced, and selzed therel?, in
Pee s i2 e o e acid t'u;:_'y' w .owesoens and defend the £ bove

DR B S

Lol iy, 1 e poaceild vossessivn o the said paciies

g;‘: .
“tha cioees 1o Y Toelate ey H d § rorever
Cotl@ siCOl e @ 07D L Leesn 8 and 88s.2U8 LCUeVEr.

. | . e “
(SIS UG S SO SN SORE ] S VN

R
Oenoed e

—————, [sEa1.]
———, [s:an.]

o M e 0Ty Tk
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ety e od bivre we @ sme—e— withinardfu- the
cour vy abuve Lo D gl e Iy wi'e, to 1ne ) own
tobeie e s e v areadixed to the ahove deeds us
grovtors, ard aciowh doed e se e to be thele volentary act
aac decd 3 i U e ptil—m- - - belag 0t the sama time. by me
nitGe ccenaloiod wo s oe contents of the above dee!, apart
Yoo er e nd oo unwiedged thet she execated (L scie
vorrntarily, ead teast sbeis siili batfsﬁed therewith.

AR PR vind st
LR IR m.‘/ L;!‘u. aud 8¢

e O30 Chapter 10 o the sessivn lawg of 10637,

cets end paris of aes Devetslon: pessad in reludica wo ¢owon
sehosis are L obr reenled,

Peoelle!, Tagever, That such repesl shali not #2¢s anv
rizhis or dinh’ [tivs thot Lave acerued under z.ad by vivate of
raid act or ac.s; and

Lroveded, futlor, That W1l officers, that have bren duly

clected and quatified ia ac:ordance with the rrovisions of said
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act, shall continue to hold and discharge the duties of taeir re-
spective offices untl tlieir successors are duly elccted und
qualified.

Sec. 92. This act shail tuke cffect from and after iis puss~ Thentotake
age and approval.

Approved, Jannary 3, 1838.

SUFFRAGI.

DR s Ttk ke TR Adeieaidh B 4 o
PRIV AR §

AN ACT 7o STRIKE THE wWoaD “wiITE” 0OUT OF TL.E ELECTION
LAWS 03 DAXOTA TAERRITORY.

Be ii cnacted by the Legis.ative Assembiy of the Teriitory ef
Dalota :

Beetion 1. Thut the wo~d “white” wherever it occurs in the elecs g'icton taw
wisended
tion Jauws of' this Territory, relating to the qualification of vocers, be,
wuo the saiue 13 hereby stricken out of said election lews;
el oy 10 person shall have the right to vote by the reason of rroviso
{52 pussage of this act, except such persons as are ceclared to Le
c.izens of the United States by act of Congress of April 9, 1854.

‘/

. r ale The
$Hee. 2. This act shail takeeffect and be in force from and after its When to take

passage and approval. ellect

Approved December 39, 1867.
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SUPREML COURT.

CHAPTER XXXIV.
AN ACT To PROVIDZ "R THE MEETING OF TIIE . SUPRLME COURT.

Be it caacted by the Legislat’ve Assemlly of ths  Territory of
Diliota :

Section 1. That the supreme court shall be held at Yankton an-
When court to

meet nually on-the second Tucsdey.in Jannary,of each year,
When to take See. 2. This act shall tuke effect and be in force from and after
effect

its passage.
Approved January 10, 1808.

TALXABLE LANDS.

CIIAPTER MXXYV.
AN ACT LEPINING TANDS SUBJECT T TAXATION.

B¢ it enucted by the Legislatice Assonlly o the Zerritory of

Lkotac:

¥hat londstobe  Oection. 1, That all lands eptered ot the Tinited States 1and offee,
fuxed in this Territory, at private eiiry, or uzder the homestcad or pre-
emption law oi’ the United States, or under or by authority of any
law of the United Stutes, and wll land acquircd by any person or
persons by reason of any treaty or grant whercehy full and cowplete
title to land is obtainud, shall be subject to taxation on and after the
perfection of such title or entry;

16
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Provided, however, That no tax shall be levied on such lands for Provise
the year in which said entry or acquisition was perfected ;

Provided, That the word entry as used in this act shal! be so con~
strued as to applyonly to lands claimed by parties who have complied
with all the conditions of the law, under which such title is acqnired
and final certificate of entry is obtained;

Provided, That this act shall not be so eonstrued as to interfere
with the present exemption law, relating to lands exempt from tax-
ation.

Sec. 2. This act to take effect on and after its passage and appro-
val. '

Approved, December 24, 1867.

effect

TOWNSHITS.

CIIAPTER XXXVI.

AN ACT To DIVIDE THE COUNTY OF TNION INTO TOWNSHIPS AND
T0 PROVIDE FOR TIE ELECTION OF CERTAIN OFFICERS THEREIN.

Be it enacted by the Legislattve Assembly of the Territory of
Dalota:
Scction 1. That all that portion of the county south of the north
line of township No. eighty-nine north, and east of range forty-nine ?;fr;m:
west, lying between the Big Sioux and the Missouri rivers, shall be
known as Big Sioux township aud shall be entitled to one county

commissioner.

See. 2. All that portion of the county north ef the south line of

Jefferson

township No. cinety, and south of the north line of the same town. townsbip

ship, lying between the Big Sioux and the Missouri rivers, together
with all of township eighty-nine north, range forty-nine west, shal}
be known as Jefferson township and shail be entitled to one counsy
commissioner.
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Sec. 8. All that portion of the county in range forty-nine and
fifty west, township ninety-one north, lying between the Big Sioux
and the Missouri rivers, shall be known as 1lk Point township, and
shall be entitled to one county commissioner.

Sec. 4. That all that portion of the county in range forty-nine
and fifty west, township uinety-two north, lying between the Big
Sioux and Missouri rivers, shall be koown as Drule township and
:hall be entitled to one county commissioner.

Sec. 5. All that portion of the county north of the south line of
townehip No. ninety-three north, shall be known as Sioux Valley
township, and shall be entitled tv one couaty comm ssloner.

Sce 6. At the next annual election in said county, there shall be
clected one county commissioner in each civil township by the quali-
fied electors thereof who shall hold their otfices for two years and
until their successors are elected and qualificd, wnd when so elected
and qualified shall supercede the present incumbents in ofice, and
shall proceed in the ‘ransaction of business as now provided by law.

Qee. 7. And at said annual clection there shall be elected two
justices of the peace and two constables in cach ¢ivil township by
the qualified electors thereof, who shail hold their offices for two

vears or uatil their successors ure elected

aund qualifced.

Sce. 8. And there shall be clected at said clection in each civil
township in said ccunty, by the qualified clectors thereof, one super-
visor of roads for each road district in the towuship, who shall hold
their office for one year and until their successors are clected and
qualiicd.

See. 9. And at szid annual election there shall be elected in
each cvil township in said county, by the qualificd elcctors, one
township assessor, who shall hold his office for two years or until his
successor is elected and qualified.

Sec. 10. It any of the officers herein provided for, shall fail or
been duly elected, they shall be
be recovered io an action brought
the township where the party re-

peglect to -quality after having
fined the sum of ten dollars, to
before a justice of the peace of
sides ; complaint may be made by any citizen of the towaship, and
the fine when collected shall go to the school fund of the county.

Sec. 11. Each township assessor sholl be required to assess all
the property of his township, both real and personal, and to take the
census of his township, and to procced in the transaction of all
business pertaining to his office in all respects as now required by
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Ytaw, and he shall be eatitled to receive such compensation for his
services as the sheriff has heretofore had for reudering like services.

Sec. 12, If the assessor of any township shall fail or neglect to peparty for
perform any of the dutics required of him by law, at the time and DeEIECt of «he
in the manrer epecified, he shall be fined a sum not exceeding three Ji35harse bis
hundred nor less than twenty dollars, to be recovered as provided in
chapter twenty-four, section twenty, of the laws ¢f 1865-C6, and the
fine when collected, to go to the common school fund.

See. 13. This act shall not be so construed as to interfere with goo tuis aet

voq of ¢ . r of .. shall be con-
the duties of any county oflicer; rtraed

Provided, howerer, That the sheriff shall no longer be assessor,
but the same shall be done by the assessors of the several townships,
but in all cther respeets the duties of the sheriff shall be as heretos
fore provided by law.

Sce. 14. And be it further provided, That rothing in this act
stall be so construed as to prevent any person who was clected at
the October election of 1867, to any of the oftices hercin mentioned,
trom serving out their {full term of cfiice.

ads

Same

See. 15. Yach and cvery assessor of the several towpsbhips, shail Ascessor to tuka
on the first Mounday in Javuary, or within one week thereafter, ap- 1;0‘,,‘& aud give
pear befere the clerk of the board of county commissioners and take
the oath of cfice and give bond with one or more suflicient sureties
conditioncd that they will perform all the duties of assessors of their
several town:hips as provided by law. The bond of each assessor
shall be the sum of three hundred dollars,

Sce. 16. The county commissioners are hereby authorized to fill gounty commis-
all vacancies which may occur in any of the township offices by ap- f";’c‘fnr:,iﬂ o
pointing some suitable person, resident of the township wherein
such vacaucy occurs, and the person or persons so appointed shall
take the oath of office, and give such bonds as provided in section
fiftecen of this act.

See. 17. The act entitled an act to organize a system of township

Act repealed
government in Union county, is hereby repealed.

Sec. 18. This act to take effect on and after its passage and aps whento take
fivet
proval by the governor. e

Approved, January 4, 1868.
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CHAPTER XXXVIL

AN ACT IN RELATION TO TOWNSITES ENTERED A8 SU€il UNDER
THE ACT OF CONGRESS, APPROVED MARcH 2, 1867,

Be it enacted by the Legislative Assembly of the Territory of
Dalkota :

Section 1., That whenever any tract of lamd shall have been
settled upon and entered as a Townsite under the provisions of the
actof Congress, approved March 2, 1867, it shall be the duty of the
persen 50 entering the same, or his successor in office, to immmediately
cause the same to be plotted into lots with streets and alleys as near
as may be in counformity with the municipal improvements already
made on said tract of land and to cause said plot to be duly recorded
in the office of the register of deeds of the county in which said tract
of land may be situated, and to cause a ccnsus to be made of the oec-
cupants of said tract by some competent person, which census after
its correctness shall be proven by the affidavit of the person making the
same endorsed thereon, shall be filed with the said register of deeds.
In case of anyerror in making said census, said person so entering or
his successor in office may correct the same by adding to or striking
therefrom the names of sueh persons as are or are not, as the case may
be, occupants of said tract of land.

Sec. 2. As soon 23 said census shall be completed, said person en-
tering said land or his successor in offfce shall call a meeting of the
occupauts of said tract of lani so entered as aforesaid, to be held at
some convenient placeom said land, by giving at least ten days
notice thereof by publication in some newspaper published in the
county in which the said laud may be situated if there he one, and
by posting notices in at least three of the most public places upon
said tract of land, of the time and place and the object of such meet-
ing as provided hereafter.
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Sec. 3. At the mecting of the occupants called as before pro~ Proceedings ot
vided ; the persom so entering said land or his successor in office, mesting &e
shall preside, and there shall be from among the attendants a secre~
tary appointed by a majority attending, whose duty it shall be to
keep arecord of the proceedings of such meeting and file the same
with the register of deeds of the county. There shall be selected
by the persons present at such meeting, three disinterested persons
not occupants of the land in question, to act as commissioners, and
whose duties shall be as hereinafter provided, and such persons shall
be notified by ihe secretary of such meeting of their selection ;

Provided, however, That ie case of a failure by said meeting to se«
lect such commissioners, or in case a selection shall be made and
the persons so selected fuil or refuse to act, then in that case the
person so entering or his suceessor in offiee shall make such selection
of either or all of them.

Sec. 4. After said commissioners shall be so selected, they shall commissioners
have power to determine the respective interest of the several claim~ ﬁ?g{,'ézezi‘“’“
ants in and to said tract of land so entered as a townsite, and for “*™*™**
that purpose shail meet together at some convenient place on said
tract of laad, first giving at least tea days notice of the time and
place and ebject of such meeting in the wanner prescribed for the
meeting of the occupants. Before eatering upon the discharge of
their duties on the premises, they shall each be duly sworn to hon-
estly and faithfully determine the respective intcrest of the several
claimaots to the land so eatered as a townsite according to the evi-
dence that may be presented to them, and they shall imwmediately
proceed to hear any and all testimony that way be offered by the re-
spective claimants in support of their claims, and upon such evi-
dence determine the rights of such claimauts as to aoy and what
portion of said laad so entered as a townsite, awarding to each claim~
ant only such part of said linds as he or she may have under im~
provement, leaving the vacant lots thereon to be disposed of as here~
inafter provided.

See. 5. The decision of said commissioners shall be made in Their decision
writing asd sha!l be by them filed in the office of the register of tove tnwritise
deeds of said county.

Sec. 6. la case any party in interest shall feel aggrieved by the ,ggeeved party
decision of said commissioners, an appeal may be taken from such manat™® ™"
decision in the same manuer and under the same rule and regulations
as to time, filing of bounds, &c , as appeals are tuken from judgments
of justices of the peace, and for that purpose the register of decds is

required to file with the clerk of ‘the district court a certitied copy of
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so much of such decision as may be appealed from, and in such dis-
trict court issues shall be made up and tried the same as though the
action originated ia said court and the said judgment of the eourt
shall determine the respective incerests of the parties to the action
in the said lunds so euntered as a townsite,

See. 7. After such decision of said commissioners shall be filed in
the register of dceds office, the person so entering said lands or his
successor in office shall imwmediately exccute aud deliver to the par-
tics who shall be so determined to be the occupant of said land good
and sufficient dceds for so much of said lands as said commissioners
shall so determineAhiey are entitled to receive, escept in those cases
where appeais have been taken to the district court and in those cases
the deeds shall Le made according to the judgwment of the court.

Sce. & Appecls may be taken from the judgmeunt of the district
court to the supreme court, as in other cases.

Sec. 9. In hearing and determiniog the respective rights of the
claimaets as above provided, the said comnmissioners shall have all the
powers pertaining to the courts of justice in compelling the atten-
dance of' witnesses, productivn of testimony, punishing for contempt,
&e., and for that purpose shall have power to issue summons and
other process, directed to the sheriff of the county, whose duty it
shall be to exccute said process.

See. 10. The person so enterieg said land or his successor in offico
shall alter the decisicn of the commwissioners shall be filed with
the register of decds, make a calcul. tivn of the expenzes attendant
upon the entry and divisicn of said land and for that purpose is
authorized to audit all accouunts th:t way be prescnted and fix the
proportion thercof which each occupant should pay according to his
or her interest in said tract, and upon the delivery of the deed require
a paywent of such proportionate smount together with two dollars
cach for expenses of muking and exccuativg the deed iucluding the
cost of the stamps.

See. 11. It there shall remain any lots or parcels of said tract not
claimed or awarded to claimants as betore provided, the title to the
same shall remain in the person so entering or his sucessor in office
until said town shallbe incorporated, wheu the same shall be at once
transferred to the corporate authorities by vheir corporate name.

Sec. 12. When said remaining lots shall be so transferred or in
case the entry shall be made by the corporate authorities of a town,
said corporate authorities shall have power by a vote of the common
council, trustees or other corporate authority as may be designated
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by law, to lay out a reasonable portion thercof, into public squares,
and from time to time to sell the lots as to them shall seem best for
the interests of the town, and to appropriate the proceeds thereof in
builuing or repairing public buildings, in grading, paving, macadam-
izing aad otherwise repairing and improving the streets acd alleys
and levees of said town, upon said tract so cntered as aforesaid.

Sec. 18. In case asale sha'l be made by said ecrporate authorities,
at least thirty days notice of such sale shall be given by publication
in some newspaper printed in the county, if there be one, and by
posting notices in at least four of the most publie places in said town,
¢iving the time. place and the terms of such sale, and such sale shall be
at public auction to the hizhest bidder and may be as such corporate
authoriticsshall determine, either for eash or for part cash, and part on
credit, if credit be given such credit shall not exceed one year,

Sec. 14. The decision of any two of said commissioners shall be
considered and held to Le the decision of the commissioners as before
provided.

See. 15. The commissioners shall each be entitled to receive for
their scrvices as such, the sum of three dollars per day for cach and
every day they shall be necessarily engazed in the discharge of their
duties, to be audited and paid by the person cutering said land or his
guccessor in ofiice, out of the funds eollected from the claimants as
hagretoiore provided,

Sec. 16. The judge of probate of each ecounty shall be deemed 2nd
held to be the judge of the county court in and for their respective
counties for all the purposes required in the act of Congress entitled
“Ancet for the reliet of the inhabitants of cities and towns upon the
publie lands,” approved March 2, 1807,

See. 17. The aets and doings of Alpheus G. Fuller, probate judge
of Yaukton county, Dukota Territory, rclating or pertaining to the
plotting, disposition or conveyance by him, of any and all lots of land
in the town of Yankton, Territory of Dakota, situated and being
upon that tract of land known and designated as lot No. four, (4) in
scetion No. cighteen (1%), township No, ninety-three (93), range
fifty five (89), the same having been entered as a townsite under the
provisions of said act of Congress, approved Mareh 2, 1867, are
hereby ratified. eonfirmed, legalized, and rendered valid and binding
in law and equity;

Provided. however, That nothing in this section contained shall be
held to legalize any acts or doings of said Fuller, in the disposition
or conveyance of any lct or lots where there was or is any person

17
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claiming any lot or lots adversely to the party or parties to whom
he may havecouveyed ;

Provided, further, That said adverse claimants shall withia thirty
days from the taking effect of this act, muke known their claims to
the said lot or lots, by filing notice thereof in the office of the regis-
ter of deeds of Yankton county and serving a copy thereot upon said
Fuller or his successor in office, and the person to whom he nay have
conveyed, and in case such notice shall be filed and served as afore-
said, or in case therc are other iustances where no title has yet been
made, the successor of said Iuller shall upon recciving such notice
immediately proceed to call a mecting of the occupants of said land,
and the same proceedings shall thereatter be had so fur as the dispu-
ted claims and those where no title has been made are concerned;
such proceedings to commence with the calling of such mectiug.

See. 18. This act shall take effect and be in fouce from and after
its passage and approval.

Approved, December 18, 1867.
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CHANGE O NAME.

CHAPTER L.

AN ACT To CHANGE THE NAME OF MILO K. LINEDOLPH.

Be it enacted by the L egislative Assembly of the Territory of
Dakota :

Section 1. That the name of Milo K. Linedolph, shall here~ ¢p,.cccf name
after be Milo Mills, by which nume he shall be known in all
intents and purposes.

Sec. 2. This act shall take effect from and after its passage o .

.and approval. effect

Approved, January 2, 1868.

e — s e S

CIIAPTER II.
AN ACT To CHANGE THE NAME OF GUNDER GUNDERSON.

Be it enacted by the Legislative Assembly of the Territory of
Dufota:

Section 1. That the name ot Gunder Gunderson, shall here- .0 o ,eme
after be Julius Gunderson, by which name he ghall be called
and known in all legal intents and purposes.
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Sce. 2. This act shall take cffect from and after its passage
and approval.

Approved, December 27, 186T.

CITIZENSIIP.

CIHAPTER IIL

AN ACT 10 CONFER TII£ RIGHTS OF CITIZENSHIP ON JOIIN,
CHAKLLS AND ALEXANDILLE CORDILR, MINOR CHILDREN OF J.
VICTOR CORDIER.

De it enacted by the Legislative Assemdly of the Territory of
Duakota:

S-ction 1. That John Cordier, azed seventeen yvears; Charles
Cordier, aged fifteen years; and Alexander Cordier, aged
eight years, wmivor children of J. Victer Cordier be, and are
hereby created citizens of this Torritory, en their respectively
arriving at the age of twenty one yvears, with all the rights and
privileges of othier citizens of this Territory.

Sce. 2. This act shall take cficet and bein force from and
after its passage and approval.

Approved, December £7, 1867.
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CIIAPTER IV.

AN ACT CONFERRING TIIE RIGHTS OF CITIZENSIIP UPON CER~-
TAIN HALFDRLEDS IN DAKOTA TERRITORY.

Be 2t enacted by the Legislative Assemlly of the Territory of
Dalota:

Section 1. That Charles Druguier, Jozeph DBruguier and PG
Eugene Braguicer, rosidents of the Territory of Dakota, be, and conferred
are hereby declared citizens of said Territory, and shall be ens
titled to all the rights and privileges of citizens therecf.

Secec. 2. This act shall take effect and be in force from and When to take

eftect
after its passage and approval.

Approved, Junuary 4, 18683.

YANKTON COUNTY

e et e e e,

CHAPTERYV.

AN ACT To LEGALIZE TIii ASSESSMENT AXD COLLECTION OF
THE TAXES OF YANKTON COUNTY FOR THE YEAR 1867, AND
FOR OTILR DPURPOSES.

Be 1t enacicd Ly the Legislative dssemlbly of the Territory of
Dalota :

Section 1. That the assesswment of taxes and the revision of [ | zirisea
the same for the year 1867, by the county commissioners of
Yankton county be, and the sume is hereby legalized notwith.
standing any irregularities that may have been made in the as-
scssment and revisicn of thie same.
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Sec. 2. That the time of the final completion of the same
be, and is hereby extended to the first day of March, 1868, and
all irregularities in the collection of the taxes for Yankton
county for the year 1867, be, and is hereby legalized, and that
the time for the sale of lands and real estate as provided by
the 34th section of the tax laws of 1866-67, be, and is hereby
fixed on the first Monday of February, 1863, for the county
of Yankton, for the delinquent taxes of the year 1867.

Sec. 3. This act shall take cffect and be in force from and
after the passage of thisact and approval of the same.

Approved, January 6, 1868,
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MEMORIALS AND RESOLUTIONS.

ARMORY.

NUMBER 1.

JOINT RESOLUTION.

Be 1t enacted by the Leyislative Assembly of the Territory of
Dalota :

[Sec. 1.] Thatthe Territorial auditorand treasurer, be, and Certain offcers
are hereby authorizel to cause to be erccted a suitable building Build avery
in the town of Yanlkton, in which to store the arms and ammu-
nition belonging to the Territory of Dakota ;

Provided, however, That the cost of such building shall not
exceed the sum of two hundred dollars; and

Provided, further, That the town of Yankton, shall donate
a lot to the Territory of Dakota, on which to erect such build«
ing.

Sec. 2. The Territorial auditor is hereby instructed to issue
territorial warrants in payment of the cost of the building pro-
wded for in section one (1,) of this act.

Approved, January 10, 1868.
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ENROLLING CLERK.

NUMDER 2.

JOINT RLSOLUTION.
Be it resolved Ly the Loyisdative Aszamlly of the Territory of
Lialeta:

Scetinn 1, That there be o

2 Iowed 11 J. Brisbine, one hun-
dred and twenty dQullars (2120,60) fur lis services as errolling

clevk for the cwnul cd house of repregentutives,

Roz, 20 Tho Tervitorial aalitor s n@z‘cby instructed to issue
a territorial warrans to thesaid IL J. Bristine, {for the amount
above stated in this resolution.

Approved, Javuary 19, 1868,

CAPITOL BUILDING.

NUMEER 3.

A MEMORIAL 70 COXGRISS PRAYING FOR AN APPROPRIATION
TO ERECT A CAPITOL DUILDING IN DALKCTA TERRITORY.

To the ilonorcile the Sencte end Llouse of Llcpresentatives of
the United States in Congress cssembled :

Your memerizalists, the Legislative Asscmbly of the Terris
tory of Dukota, again respect{ully uek that an appropriation be
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made by your honorable bodies for the erection of a eapitol
building at the seat of government of said Territory, and urge
in support of this memorial;

That the building now used and occupied by the Legislative

Assembly, is whelly unsuitable and unfit for such a purpose.

That said bLuilding and theze used by the scveral federal
officers of this Territory, are rented of private individuals, and
are woecden tenements, in all respects unsafe and liable at any
time to be destroyed by fire together with their valuable con-
tents.

That the legislative, exccutive and judicial records, files
Iibraries, furniture and other valaables are at @Il times in con-
requence, liable to injury and total destruction, and we regard
their preservation of viwal importance to our Territory.

That the rent now paid (which must inerease as the velue of
property incrc»af:csz) for e sovernt (liece, the Hxccutive's, the
Secretary’s, tue Savveyor Goncral’y, the Marelhal’s, the Ul 8,
Attorney’s and the ‘U . court room and Liezizlative ITalls,
would, in a very few yoore, yoy the cxvensze of crecting a suit-
able baillding 1o the wecomasdation of the varicus federal
officers,an:d the Loyt lutive Ausombly, and thereflore the expend-
iture of a sum suillcicnt fer that purpose would be absclute
economy.

Your memorialists regard thils matter ¢f creat Iimpertance to
Dakota; and would thercfere mest carnestly pray that an ap-
propriation of not less than {irty theousand dellars Le wade for
the purpose before stated.

And your memorialists will, as in duty bound, cver pray.
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CODIFICATION OF LAWS.

NUMBER 4.

A MEMORIAL TO CONGRESS ASKING FOR AN APPROPRIATION
TO CODIFY THE LAWS OF DAKOTA TERRITORY.

To the Ilonorable the Senate and House of Representatives of
the United States in Congress assembled.

Your Memorialists, the Legislative Assembly of the Territory
of Dakota, would respectfully represent, that the laws of Dako-
ta enacted since the first Liegislature arein a state of confusion,
s0 much so that it is almost impossible to tell what laws are in
force and cffect, and what laws are repealed or rendered void by
sabscquent legislation.. The laws now on our statute books,
are the enactmnents of six Legislatures.  Uutil the laws are
codified this uncertainty will contizue andincrease.

Your memorialists would further recommend and pray that
an appropriation be made by Congress of cight thuusand dol-
lars to compensate a comission of competent persons to codi-
fy and revise the laws of this Territory, or that such an amount
may be apprepriated for such codification and revision as to
your honorable bodies shall seem proper.

And your memorialists would further recommend and ask
that the Secretary of this Territory be authorized to employ
such persons as in his judgment are qualified to perform the
duties of such commission of revision, and to pay a ressonable
compensa‘ion to the persons so employed, and also to pay the
expenses of printing, &ec.

Resolved, That our Delegate in Congress be respectfully
requested to bring the subject of this memorial to the immedi-
ate attention of Congress, and use all honorable means to bring
about the asked for appropriation.

17.
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GRANT OF LANDS.

s et s ey

NUMBER

A MEMORIAL 70 TUE CONGRESS OF THE UNITED STATES, PRAY-
ING FOR A GRANT OF LAND TO Till} MINNESOTA AND MISSOURI
RIVER RAILROAD COMPANY, TO AID IN TIHE CONSTRUCTION OF A
RAILROAD FROM TIIE MINNLSOTA STATE LINE TO THE ISSOURI
RIVER, AT YANKTON, DAKOTA TERRITORY.

Your memorialists, the legislative assembly of the Territory of
Dakota, would most respectfully represeat, that by an act of Conn
gress, approved duly 4th, 1956, a grant of land was given to the
State of Minncsoia, to aid in the construction of a reilroad through
the southern portion of that State, termizating en the castern boun-
dary of this Territory.

That said road was evidently encouraged and projected by Con-
gress, with a view of eventually tepping the large and grewing trade
of the uppcr Mirsouri valley and the mineral ficlds ef northwestern
Dakota aud castern Montana, and making the coal ard pine of that
region tributary to the rich praivies of scuthern Iakota and Minne-
sota ;

That satd road is rapidly ‘.r,pm:mmr: completion, and unless it
can be continued {o the Mizsourl river at an early day, the evident
object-of the cuterprise will be retarded.

Again, the continuation of the said road to the IMirsouri river,
would open to rapid scttlement and Cu'xtivutinn, one of the most fer-
tile sections of the great west, and therefore add great!y to the reve
nue of the country ;

That while other Territories and States have becn treated with
the greatest liberality by Congress, in the way of aid in building
railroads through their borders, this Territory has never received any
practical bencfit from this spirit of liberality so often exhibited by
Congress.

Your memorialists would further represent, that by an act of the
legislative assembly of the Territory of Dakota, approved January
11th, 1867, a charter was granted to the Minnesota and Missouri
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River Railroad Company, to construct a railroad from the point of
interscction of the southern Minnesota railroad with the castern
boundary of this Territory, to the town of Yankton, on the Missouri
river. Dclieving as we do, that a grant of land to 2id in the con~
struction of such a read would Le of chsolute general benefit, in an
early development of a 1ich agricultural country, that without it
wiil remain undeveloped for many years;

Your memorialists respectfully but carnestly pray that your hon«
orable bodies grant every alternate sceticn of land te the amount of
not less than five miles on cach side of the line of such road, to aid
in the construction thercof, and that such grant be made to said
Minnesota and Mizsouri River Railroad Company, with the proper
restrictions, limitations and forfeitures, upon such company furnish-
ing sufficicnt cuurantees for an carly complation of the roal, or upon
their failure 0 to do, to some other company that will furnish such
guarantee,

And your memorialists will ever pray,

NUMBER 6.

A MEMORIAL To TIE CONGRESS OF THE UNITED STATES,
PRAYING FOR A GRANT OF LAND 70 AID IN THE CONSTRUCTION
OF A RAILROAD FROM SIOUX CITY, I0WA, TO THE MOUTH OF
THE BIG SHEYENNE RIVER, IN DAKOTA TERRITORY.

Your Mecmorialists, the Legislative Assembly of the Territory

ro

of Dakota, would most respectiully represent :

That Congress has herctofore given munificent grants of
public lands to the State of Iowa to aid in the construction of
railroads in that State,two of which roadsare projected towards
and near to the southeastern boundary of this Territory, one of
which is now very nearly completed. It seems to have been
the evident intention of Congress in the encouragement and pro-
jection of these roads to assist in developing thenatural wealth
of the great Missouri Valley. That even a temporary suspen~
sion of the enterprise thus projected would greatly retard the
growth and prosperity of a large section of country, rich in
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agricultural and mineral wealth. That while liberal grants of Askiog a grant
jand have been given to the States of Minnesota and Jowa to Foad parposes

aid in building railroads to the boundary of this Territory, no
practical aid has as yet been given for the building of railroads
within our boundaries, and regarding the matter of absolute
general benefit tending to greatly increase the revenue of the
country, your memorialists respectfully but earnestly pray your
honorable bodies to pass an act, granting lands to the extent
of every alternate section for five miles on each side of the road,
to aid in the construction of a railroad from Sioux City, Iowa,
via the Big Sioux bridge crossing, Elk Point, Vermillion, Yank-
ton and Bon Homme, up the Missouri Valley to the mouth of
the Big Sheyenne river in Dakota Territory, and if consistent
with the rule adopted by Congress, to place said grantunder the
control of the Territory with the proper limitations and restric-
tions, or if not to give it direct to some properly constituted and
responsible corapany that will furnish sufficient guarantees for
the completion of said road, via the points above named to
Yankton, the Capitol of Dakota Territory, a distance of sixty«
two miles, within two years from the reception of the grant,
and to the point of termination within a reasonable time there-
after.
And your memorialists will ever pray.

INDIANS.

NUMBER T.

MEMORIAL AND JOINT RESOLUTION OF THE LEGISLA-
TIVE ASSEMBLY OF THE TERRITORY OF DAKOTA RELATIVE TO
INDIAN AFFAIRS IN DAKOTA TERRITORY.

Your memorialists the Legislature of the Territory of Dako«
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ta believing that the vital interests of our Territory as also the
entire upper Missouri valley, depends in a great measure upon
the disposition that may be made of the various Indian tribes
within our borders, most respectfully represent to your Hon.
bedies their views upon this important subject.

For the better enforcement of the laws of Congress concern:
ing the trade and intercourse with the various Indian tribes, as
also for the more convenient and economical management of the
Indians in that portion of Dakota, west of the State of Nebras-
ka, and south of the Territory of Montana, the same being al-
most wholly unconnected and having no interests in common
with the other scttled portion of the Territory, should be at
once organized into a new Lorritory.

The present population of that portion of Dakota is between
five and ten thousand, and rapidly increasing, a portion of it
being very rich in mineral resources.

If the system of small reservations is to be abandoned, and
the Indians censolidated and given a Territcry in Dakota for
their exclusive use and bencellr, that territory sheuld be located
north of the forty-fifth parallel of northlatitule.  Whissection
of country is capakie of containing and supporting all the In-
dians in Dakota.

The soil of the valleys of all the streams as well as rmauch of
the upland prairies is rich, and well adapted to the grevwing of
wheat, rye, barley, oats, peas, beans and the varicties of Indi-
an corn. Insupport of this statement your memorialists quote
from the report of the explorations of Lirut. G. I, Warren in
1855, in which he says: “Three tribes of Indians on the Mis-
souri are somewhat of an 2gricuitural people.  Tho Minetares
at Fort Berthold raised in 1854, ten thousand buskels of corn,
and beans and pumpkins in proportion. The bandans, sixty
1ailes below, one thousand five hundred bushels, and the Ari-
cares at Fort Clark feur thousand bushels.”

The history of the last ten years intercourse with the Indians
of the upper Missourt, clearly establishes the fact that as good
crops can be produced by the Indians north of latitude forty-
five as south of this line. The game country of the northwest
lies north of this line, and east and west of the Missouri river ;
cauntless herds of DBuffalo, Antelope, Elk, Deer, pasture
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throughout the year in this portion of Dakota, indicating it to Belativete

be cqually as well adapted to domestic stock growing, and since

the Indians will rely partly for years to come for support in the

chase, and should be gradually brought from the chase to a pas-
toral lile and then to agricultural pursuits, the portion of Da-~
kota referred tois admirably adapted for an Indian territory.

Your Memorialists respectfully but most earnestly protest
against the proposed plan of ircludirg in the Indian territory
to be created for the cxclusive benefit and habitation of the
Tadians, that portion of Dakota known as the Black Hills; not
only Dakota but northern Nebraska and Iowa, all have material
interests antagonistical to such an act. The entire valley of
the upper Missouri must have pine timber, known to exist in
the Black Ilills of Dakota, in order to settle the vast prairies
of the Ncrthwest.

The section of country immediately south of latitude for-
ty-five is known to be very rich in minerals, such as gold,
silver, iron and coal. Gold has been discovered in large~
ly paying quantities in the Black Hills, Snow and Big Horn
mountaing, and in all the heads of streams flowing from the
mountaing. While this country is indispensable to the future
growth and prosperity of the entire Northwest it is of no par~
ticular value to the Indians. Your memorialists believe that
the dificulties with the Indians which have cost the country so
much treasure and precious blood is owing mainly to the want
of a simplification of the manner of dealing with this peculiar
people and the promiscuous manner in which agents have been
appointed to preside over them.

It is not unfrequent that a man is selected as agent who never
saw an Indian and knows nothing of their peculiarity of char-
acter and disposition, besides it often happens that such agents
are men destitute of every principle of honesty, morality, men
of broken fortunes, sent out among the Indians not for the
benefit of the Indians but to renew their own fortunes.

These inexperienced agents barely have sufficient time to gain
the knowledge necessary to a satisfactory and safe administra-
tion of his affairs before he is displaced and some new man
sent to the Indians to commence educating, not the Indians,
but himself.

7
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Relative to Your memorialists believe that the surest remedy for all evils
would be the transfer of the general masagement of Indian
affairs to the states and territories within the limits of which
the tribes or bands may respectively reside. Delays in the
transaction of Indian business, now so frequently fatal to many
undertakings would thus be avoided, while the management of
their affairs would be conducted by those familiar with the pecul-
iarities and requirements of the identical Indians with whom
they deal. This is not and cannot beso correctly understood
by those managing their affairs, situated a thousand miles
away from the field of operation.

Far more could be done for the Indians under such an ar-.
rangement with the same amount of money than under the
present system. The Indian goods when purchased by the In-
dian Departments at Washingtos, generally cost about one-third
more when delivered to the Indians than the same goods are
selling at retail at such places. Firmly believing this to be the
best way to a lasting settlew ent of this question, your memor-
ialists most earnestly implore Congress to cut the gordian knot
of Indian difficulties by at once turning the management of the
Indians over to the local state and territorial governments and
thereby curtail largely the expenses of the general government
and materially enhance the welfare of the Indian.

Your memorialists further believe that all moneys appropria-
ted by Congress for the benefit of the Indian should be wholly
expended by their local agents. These officers know better
than any one who never comes in contact with them, can, the
kind, quality and quantity of articles which will best please
and aid the Indians under his charge ; they would then know
when, how and where, they are to receive their goods and thus
be made to feel more directly the power their agent exercises
over all their affairs and would consequently strive to satisfy
and obey him.

The Indians should be made to feel that this power to their ben-
efit or injury rests in the hands of the person who daily comesin
contact with them, and overlooks all their actions and affairs.
Under the present system in this Territory the Indians rarely
eceive their goods at the propertime. For two seasons last
the steamboats with Indian annuity goods for the upper Mis-
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souri have been sunk, thereby causing much disappointment Relative to |
and loss to Indians besides making them more troublesome,

and thisall results from the system of the Indian Departments

at Washington, not purchasing their goods at a proper time,

and in shipping them on worthless boats.

Your memorialists would further representthatno good would
result from the transfer of the management of Indian affairs
to the War Department, that it would be equally as expensive
as the present system, besides the Indians are bitterly op-
posed to such transfer. In the opinion of your memorialists
the men of the Army are not themen to lead the Indians from a
savage life to a pastoral, agricultural and civilized life. But were
they placed under the fostering care of the different States and
Territories, the States and Territorics could and would at once
take measures to have them located on reservations, and ways
and means provided for their education and christianization.

The better portion of the people together with the churches
would at once have their sympathies eulisted in their behalf,
while under the present system there is nro encouragement for
any one toattempt anytiing to ameliorate their prescnt condi-
tion.

And as in daty bound your wmicmorialists will ever pray.

Resolved, That a copy of this memorial be sent to our Del-
egate in Congress, to the Speaker of the IHouse of Represen-
tatives, President of the Senate, IIon. Wm. Windom and Jobhn
B. Ilenderson.

NUMBER 8.

A MEMORIAL TO TIIE PRESIDENT OF THE UNITED STATES
RELATIVE TO TIIE REMOVAL OF THE PEMBINA BAND OF CHIP~
PEWA INDIANS.

To his Ezcellency, the Presilent of the United States:

Relative to the

Your Memorijalists, the Legislative Assembly of the Terri- removal ot
certaiu indians

tory of Dakota, would most respectfully represent, the Pembi-
1s*
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na band of the Chippewa Indians are still upon the-lands on
the Dakotaside of the Red River of the North, which was ceded
by the said Pewbina band aud the Red Lake band of Chippewa
Tudians in their treaty wiihi the United States in 1863. And
that the occunation of said land by said Pewbina band of Chip~
pewa Indians, is a great nuizance to the scttlements on the
Pembina river, and also retards the establishment and growth
of new scttleinents on the ceded land,

Your mewprialists therefore pray that said last nawmed band
of Indians Lo removed from said ceded land and settled upon a
reservation, eccording to the provisions of said treaty.

And your memorialists, as in duty bound, will ever pray.

LAND OFFICE

NUMBER 9.

A MEMORIAL To CONGRE3S RELATIVE TO A U. S. LAND
OFFICE IN THE RED RIVER VALLLY.

To the Ilonorable, the Senate and Iouse of Depresentatives
of the Uriied States in Congress assembled :

Your Memorialists, the Legislative Assembly cof the Territo«
pectiully represent;

1, That that portion of Dakota Territory, known as the
“«Red River Valley,” bounded on the north by the British
Possessions, and on the cust by the Red Iliver of the north,
and which is traversed by the DPembina, Park, Salt, Turtle,

Ty

Goose, Iiim, Sheyenne and Wild Rice rivers, and their tribu-

ry of Dakota, would most ro

taries, contains a populaticn of cver two thousand citizens;
which at this time is chielly confined to the Pembina and Red
rivers, near our northern boundary. Andasthestreams above
named are all well timbered with cak, ash, elm, and lynn, and
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water a valley over two hundred miles long by from twenty- Relsiive to 1506
five to fifty miles wide; unsurpassed asan agricultural apd Fivervaiey
grazing country, new settlements are being establislied, which
by the tide of immigration must within a few years spread over
that entire country,extending 2long the Red River of the North,
from Fort Alicrerombie to the Briiish line.
2. That many of the citizens of Pembina county are entitled
each, to one hundred and sixty acves of land, as a grant under
the treaty of 1803 and 188 Y, between the United States and
the Red Lake and Pemibina bands of Chippewa Indians.

3. That the Pewlina settlements are by a direct line over

four hundred miles {rem the only U. 8. Land Office within this
Territory. And as there is no comiaunication by a direct
route over the unscttled country, (mnch of which is yet Tadian
territory,) between the said sctticments and the Land Office at
Vermillion, on the Missouri river ; in order to seccure title to
their grants, pre-cmptions or homesteads, the people of said
settlements will have to travel through a great portion of the
States of Minnesota and Iowa, aswell as this Territory, a dis.
tance of over one thousand miles, to reach the Vermillion Land
Office; and at an expecasze equal, or greater than the value of
their claims, at one dollar and twenty-five cents per acre.  Ior
the reasons bricfly above stated, your memorialists most re-
spectfully pray for the establishment of a Liznd District, to be
bounded ag follews:

Commencing at the intersection of Tavallel of Latitude 49°
north, with the 1324 River of the north; thence up the center
of the main channcl of said river to its intersection with the
line between townshirs 120 and 131 north of the base line;
thenca west on sald line to its interscetion with Pavallel of
Longitude £7° west from Wachington; thence north on said
Parallel of Longitude (£7°,) to its interscection with the Parallel
of latitude 49° north; thence east on salid parallel of latitude
(40°,) to the place of beginning.

And your memorialists further pray, that there may be a
Land Oiice, with a rezizter and recviver for soid district, los
cated at a suitable point in the said Pewbina settlements.

And your memorialists, as in duty bound, will ever pray.
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MAILS.

NUMBER 10.

A MEMORIAL TO CONGRESS PRAYING FOR THE ESTABLISHMENT
OF A MAIL ROUTE FROM FORT TOTTEN TO ST, JOSEPH, D. T.

To the Uonorable, the Senate and Iouse of Representatives of the
United States in Congress assembled.

Your memorialists, the legislative asscmbly of the Territory of
Dakota, would most respectfully represent, that since the erection of
Ft. Totten, during the last summer, a thriving settlement has been
growing up rear Devil’'s Lake, in this Territory. The people of
this settlement, as well as those of the Fort, are without any direct
mail communicaticn with the old settlements on the Pembina river.
In order to send a letter by mail from Fort Totten to the Pembina
scttlements, it is firet carried nearly 200 miles to Fort Abercrombie,
ca the Red river, thence down the Red river 200 miles to Pembina,
wmaking a distance of nearly 460 miles, wken in fact it is less than
100 miles, by a good traveled route from Fort Totten, to St. Joseph,
oun the Pembina river.

Your memorialists do therefore, most respectfully ask for the
establishment of a mail route from Fort Totten, or Devil’s Lake to
St. Joseph, on the Pembina river, there to connect with the mail
now carried between that place and the town of Pembina, on the
Red River of the North.

And your memorialists as in duty bound, will ever pray.
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NUMBER 11.

A MEMORIAL TO THE HON. ALEXANDER RANDALL, POST MASTER
GENERAL, U. 8,, PRAYING THAT THE MAIL SERVICE ON ROUTE
No. 13801, FROM SIOUX CITY,IOWA, TO FORT RANDALL, DAKOTA
TERRITORY, BE INCREASED.

Hon. Sir:
Your memorialists, the legislative assembly of Dakota Ter« sor cally mait

ritory, would most respectfully represent, that said legislative body, sermies
at its sixth annual scssion, did memorialize the Post Master General

U. 8., for an increase of mail service, from three to six times a week,

cn route No. 13801, from Sioux City, Towa, to Fort Randall, D. T,

at the sume time urging that such an increase of mail service was
absolutely necessary for the public good.

Although the prayer of that memorial was not regarded, we are
compelled to azain lay this matter before the post oftice department,
and urge such an incrcase of mail service (from three to six times a
week) at crnee, as a matter of absolute necessity, in order to meet the
large and fast inereasing demands of the Missouri valley.

Said post route runs frowa Sicux ecity, Towa, (which is supplied
with a daily mail) through Yankton, the capital of Dakota Territory,
as well &s many other thriving towns, to Yort IRandall in this Ter-
ritory, from wlich place are sent the mails for all the military posts
and Indian agencics on the upper Missouri.

A tri-weekly mzil has ceased to be snfficient to supply the postal
necessities of this country, and your memorialists would thereforc
request that service be increased to six times a week, as above mez:
tioned.

And as in duty bound, your memorialists will ever pray.

NUMBER 12.
A MEMORIAL TO CONGRESS PRAYING FOR THE ESTABLISIMENT OF 4.
MAIL ROUTE, FROM FORT RANDALL TO FORT RICE, IN DAKOTA TERRITORY

To the Honorualle, the Senate and Ilouse of Ilcpresentatives of the
Unired States in Congress assembled.

Your memorialists, the legislative assembly of the Territory of
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Dzkota, would moest respectfully represent, that I'ort Randall is the
highest point on the Micsouri river to which a mail route has as yet
Leen estallished.

That the several settlements, military pests, and Incdian agencies
on the MMisseurl river above Fort Ranaail, have to procure their mail
matier {rom that place ot 2 great cxpeuse and inconvenienes.

n

Thot the absence of weil commuunication between the points above
namcd (Ports Ruedall end Tlee) the public verviee, civil and mili-
tary, sniiors great inconvenience, and at times, scrious loss,

And that the reu'e Licrcin proposed 15 dircct ared practicable,
haviog for several yeors been a well estebliched thoroughifare.

Your memorinlists therefore pray that a wail route be established
from T'ort Randull to Tert Rice, on the Missouri river, and that
service, not less then once per weck, he ordered thercupon.

And your wemorialists, s in duty bound, will ever pray.

NUMEER 13.

A MEZMORIAL 70 THE PORT MASTIR GENERAL PRAYING FOR THE ESTAB-
LISUNENT OF A MALL ROUTE, ¥ROM YORT BRIDGER, IN TTAI TERRITORY,
70 SOUTH PAS3 CITY, DAKOTA "ERRITORY,

Your memorializts, the legislative assendly of the Territory of
Dakota respeetfully reprezent, that there is now a Iarge and rapidly
increasing population, at, and o the vichity of South Pass city,
catirely without mail commuuication excrpt by private conveyance,

That the extrame richuess of the cold milnes, on being developed
in that vieinity and on the Eweetwater, wili, leyoud any doubt
induce a very Leavy emizration to that zecdun of this Territory the
comiry roasen. It scems to your wemnorislists only rcasonalle and
just, that thote people chould be, at 25 early a day as porsible, sup-
plied with mail facilities; therefore your memorialists ask that a
mail rovte be estublivhed frem Tort Drideer, Utah Territory, the

wer, , th
nearcst rrectieable point of interscetion with the main mail route

across the continent, to Seuth Puss city, Daliota Territory,

And ycur memorialists will ever pray.
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MILITARY POST

NUMBER 14.

A'MEMORIAL TO TN SECRETARY GF WAR, PRAYING FOR TIH K
CONSTRUCTION OF A MILITARY POST IN THE RED RIVER VAT-
LEY UNDER TilE APPROPRIATION OF MARCIE 2, 180

To the lonoradle Sceretary of War:

8

Your Memorialists, the Licgislative Assembly of the Territe- sor a mititary
postin the Ros

ry of Dulota, woukl most respecilally regresent, thut in the Kiver vailey
absence of miii*:u‘y prote '*tion the persong and property of the

settlers on the Pembina and Iled rivers near the Dritich Aweri-

can }incare n'm'ﬂd In eonty x1u:u|}:.~,ogw:11~dy Ly Indians Lelonging

to the Pembina and Bed Linke bands of Chippeways, and (n.c\,

Indians residing inths Biieish Terreitory, while under the influ.

ence ¢f intoxic

i

ing drinks wlhich they obtain from white men
residing st north of the beundury line,

And, Jurihery that witheut wilitary proteetion, it i3 utterly
imposcible {ov the custon enicers at the post of Pembion, on
the 12c.d Luiver of the Nooth, to cnferce a due respect for the rev-
enue lauvs of the United tater, along our northern beundary.

Your mewmorinlists would thercfore most respectfuily call
your attention to the act of Conyvess, entitled © An Act making
appropriations for the supnort of the army, forthe year ending
o0th June, 18627 approved Mareh 2d, 1861, and move particu-
larly that clause provided as follows :

“Tfor the construction of a military post on or near the val~
ley of the Red River of the North, fifty thousand dollars, or so
much thercof as may be deemed necessary by the Secretary of
War. 'The site to be selected and post built under the direc-
tion of the Secretary of War.”

For the reasons briefly stated above, your memorialists do
most respectfully urge the expenditure of the said appropria-

tion in the construction of a military post atsome suitable poin$
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on the Pembina River in the valley of the Red River of the

North, aud near the boundary line between the United States,

and Iludson Bay Companies Territory of British Ameriea.
And your memorialists, as in duty bound, will ever pray.

NEW TERRITORY.

NUMBER 15.

A MEMORTIAL T0 CONGRESS ASKING YOR THL ORGANIZATION
OF A XEW TERRITORY OUT OF THE SOUTHERN PORTION OF
DAKOTA.

To the Honorabie the Serate end House of Representatives of
the United States in Corgress assembled :

Your memorialists, the Legislative Assembly of the Territo~
ry of Dakota, most respectfully represent, that all that portion
of Dakota Territory described as follows, to wit:

Beginning at « point west of the main ridge of the Rocky
Mounizinsin the Green river valley, at the intersection of the
thirty-third meridian of longitude west from Washington, with
the forty-first parallel of north latitude; thence east along said
forty-third parallel to the twenty-seventh meridian of longitude ;
thence north along said meridian near the western base of the
Black Hills to the south-east corner of Montana Territory, on
the forty-fifth parallel of latitude ; thence west along the south
boundary of said Territory to the summit of the Rocky Moun~
tains; thence southwardly along the eastern boundary of Idaho
Territory to the aforementioned thirty~third meridian of longis
tude, and thence south along said meridian to the place of be~
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ginning, would be greatly benefitted by being detached from
the remaining and eastern portion of said Territory of Dakota,
and erected by Congress into a new Territory with a scparate
organization.

Your memorialists would further represent, in evidence of
the necessity of this our petition, that while the said new Ter-
i8 remote from the main line of travel in eastern Dakota, and is
separated therefrom by a broad extent of wild Indian country,
yet the Union Pacific railroad traverses the entire length of
said proposed new Territory giving it direct and easy commun
nication with Nebraska and the States, by means of which sev-
eral thousand people have already settled along the line of said
road, and have established their towns and cities, at o distance
of 600 miles by the nearest traveled route from the capital and
courts of the Territory of Dakota.

Your memorialists would further represent, that said portion
of Dakota comprises an arca of Territory equal to 62,526,523
square acres, or nearly one-half the present Territory of Dako-
ta, and no direct lines of travel or communication will, for many
years, be opened across the plains connecting these two remote
sections of Dakota, so long as the said Pacific railroad gives to
the said proposed new Territory such advantages of trade and
travel with the east and the Lower Missouri, as isnow possessed
by that section of the west.

Your memorialists would further represent, that the present
illy proportioncd and extensive area of Dakota, demonstrates
that a division of this Territory by Congress is inevitable, and
only a question of time, and sound policy would scem to dic-
tate that all the guards of law and courts afforded by a separute
territorial government should be extended to the already pop-
ulous settlements of the proposed new Territory.

Your memorialists would therefore most earnestly petition
your honorable bodies to grant to this important and growing
section of Dakota, a separate territorial organization at the
present session of Congress.

And your memorialists, as in duty bound, will ever pray.

287

For a new Ter~
yitery



For arurerin-
temduiit of tie
Cheyenne wakun
rosd

MEMORIALS

SUPERINTENDENT OF WAGON ROAD.

NUMBER 16.

A MEMORIAL 10 17118 SECRETARY OF TIHE INTERIOR, ASKING
FOR THE APPOINTMENT OF IioN. JIORACLE J. AUSTIN, AS SUPER-
INTENDENT OF THE BIG CIULYINYE WACGON 20AD.

Your memorialists, the Lorislative Assembly of the Territes
ry of Dakota would wmost reapeetfully represent, that the in-
crcascd travel from Dukota to Diontana imneratively demands
thet the rems n*fl‘r of the JDY‘L’FPIIIUO'I to epen a wagen road,
from the mouth of :1.43 big Cheyenne river, to connect with
the Niocbrara and Zioniana wagen read, shonll he expended
during the coming spring, and t‘xn road completed as provided
by the act of Cur~«rrc='s entitled onoact to proviae for the cons
struction of a certain waren road in the Territories of Idaho,

Montana, Dakota and Ncbrazke, a »mxovml March 3d, 1865.
Your memoerialists would ferticr recommend, that ilon, Hor-

ace J. Austin, of Vermillion, L;u;ot:m Territery, be apnointed
superintendent of said Dig Cheyenne wagon road.  Mr. Aus-
tinisa p’acw al engineer a'ul a thorough business man, honest
and upright, served his country as a scldier for three years
during the late rcbellion and is most deserving of the position
as well as being in every wey well qualified to perform the du-
ties of the office.

Therefore, your memorialists most respectfully but earnestly
ask for Mr. Austin’s appointment to the position.

Leesolved, That a copy of this memorial be sent to Hon. O.
1L Browning, and Hon. W. A. Burleigh.

18
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SURVEY OF LANDS.

e, G

NUMBER 17.

A MEMORTIAL T0 CONGRESS RELATIVE TO THE SURVEY OF PUBLIC LANDS
ON OR NEAR THE RED RIVER OF THE NORTH.

To the Honorable, the Senate and House of Representatives
of the United States in Congress assembled :

Y our memorialists, the Legislative Assembly of the Terrin ¥or a survey of
tory of Dakota, would most respectively represent, that under River
an appropriation of five thousand doliars, by the Thirty-ninth
Congress, at the second session thereof, for the extension of
the public surveys to the Pembina settlements of northeast
Dakota, near the British boundary, it was found necessary by
the Commissioner of the general land office, to direct the ex-
tension of the eleventh standard, and Tth guide meridian from
the State of Minnesota, west end north—a distance of one hun-
dred and forty miles, through the country on the Dakota side
of the Red River of the North,ceded in 1863, by the Red Lake
and Pembina bands of Chippewa Indians, in order to reach the
said Pembina settlements.

That by the extension of said eleventh standard, and seventh
guide meridian, the appropriation was necessarily reduced
about fifteen hundred dollars, leaving only three thousand five
hundred dollars to be expended in the running of township and
section lines in said Pembina settlements.

That contrary to the expectation of the commissioner of the
general land office, the fifteenth standard parallel fell nineteen
and one~half miles south of the international boundary, where-
fore it became necessary, under the instructions of the commis-
sioner, to lay off nearly three hundred miles of base and town-
ship lines in order to reach the actual settlemerts along the
Pembina river, thus reducing the appropriation to less than two
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ror asurvey ot thousand dollars for subdivisional surveys, in consequence of

lands on Red
River

which only about five townships were sectionized.

That in addition to the s2id unfinished condition of the sub-
divisional surveys; that entire portion of the Red River valley
through which said meridian is established, for a distance of
over one hundred miles, is left without any connection, either
by base, township or section lines.

That within this intermediate of cne hundred miles, said
meridian crosses four strcams of considerable size, viz : the
Goose, Turtle, Salt aud Park rivers, all fine streams, well
wooded with oak, ash, elm andlynn, and watering one of the
very best agricultural and grazing districts of the West.

That by the extcnsion of the thirteonth parallel, if no more,
and the survey of townships along Turtle river and the ex-
tension of the twelfth and foarteenth standard, and the subdi-
vision of a few townships alonz the zbove named streams at
their confluence with the Red River, the new settlements would
be accommodated ; this with the subdivision of the townships
on and near the Pembina, could, <ve believe, be done at a cost
of from ten to twelve thousand dollars.

Your memorialisis therefore »ray, that a sum not less than
ten thousand dollars be appropiiated for the purposes above
stated.

Ard your memorialists, a3 in duty bound will ever pray.
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WAGON ROAD.

NUMBER 18.

A MEMORIAL To CONGRESS PRAYING FOR AN APPROPRIATION

TO CONBTRUCT A WAGON ROAD FROM FORT ABERCROMBIE DOWN
THE RED RIVER OF THE NORTH.

To the Honorcble, the Senate and House of Representatives of the
‘nited States tn Congress assembled,

Your memorialists, the legislative assembly of the Territory of ¥or a wagon
Dakota, would most respectfully call your attention'to the present Biver: -t
great and increasing need of a wagon road from Fort Abercrombie,
in this Territory, down the Iled River of the North, to the Dakota
settlements on the Pembina river, and thenee to parallel of latitude
49° north, in the direction of the « Selkirk,” or Hudson Bay Com~
pany’s Red River scttlements,

Your memorialists would respectfully represent;

1. That according to the official reports of the collector of cuse
toms at the post of Pembina, that merchandise passing annually
over this route is inspected at that post, amounting to hundreds of
thousands of dollars, from which the United States government
derives a large revenue. Besides supplies for the American settle-
ments, (with a popnlation of over two thousand) all the supplies for
British settlements, containing a population of from twelve to fifteen
thousand, as well as supplies for the Hudson Bay Company, and the
numerous *Kree Traders,” are received at, or by way of the city of
St. Paul, Minnescta, and pass over the route above mentioned. And
all the vast amounts of furs, &e., imported from said British settle-
ments for consumption, or in bond for transhipment, are freighted
over said route ;

2. That this great thoroughfare of about two hundred miles bex
tween Fort Abercrombie and the Pembina settlements, crosses eight
streams, varying from fifty to two hundred feet in width, over which
the freighters have annually to throw temporary bridges, which are

carried off by the first freshet, and hence the same Stream is mo
bridged several times during one season,
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3. That the entire route passes over a level valley, and as nature
has provided an excellent road, no appropriation will be required for
any other purpose than to survey and locate the road, and bridge
the streams.

Your memorialists therefore, do most respectfully pray for an ap-
propriation of a sum of money that you, in your wisdom, may deem
sufficient to survey and locate a government wagon road from Fort
Abercrombie in this Territory, down the valley of the Red River of
the North, by the nearest and best route, to the settlements on the
Pembinajriver, and thence to parallel of latitude 49° north, in the
direction of the Hudson Bay Company’s settlements, and to bridge
the Cheyenne, Wild Rice, Elm, Goose, Turtle, Salt, Park and Pem-
bina rivers,

And your memorialists as in duty bound, will ever pray.
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AMENDMENTS.
an act to amend chapter thirty-two (82,) of the session
laws of 1865-66, entitled ¢ an act to prohibit sheep and
swine from running at large, 119.
how chapter thirty~two amended, 119.
an act to amend chapter ten of the session laws of 1866-67,
120.
how chapter ten amended, 126.
when act to take effect, 120.
AUDITOR AND TREASURER.
an act relating to the auditor and treasurer, 120,
appropriation for office rent, &c., 121.
directed to procure seal, 121.
when act to take effect, 121.
CHEYENNE CITY.
an act to incorporate Cheyenne city, 126.
description, 126.
city made a body politic, 127.
legislative authority how vested, 127.
who considered as citizens, 127.
clection of city officers, 127.
challenging of votes, 127.
eligibility to office, 127.
annual election when held, 127,
commissioners of elections, 127.
notice of election, 127.

officers to be elected, 128,
19%



296 GENERAL INDEX

CHEYENNE CITY—Continued.

duties of the mayor, 128.

majyor to be conservator of the peace and ex-offcio jus-
tice of the peace, 128.

powers of city council, 128.

council to licenee and prohibit shows, exhibitions, &e., 129,

council shall be the judge of the qualifications and elec-
tions of its own members, 129.

mayor to preside at all meetings of the council. 129.

ordinanbes of the council to be recorded, 129.

duties of the city clerk, 129.

city officers to take oath, 129,

salaries of city officers, 130.

the treasurer, clerk, assessor, collector and marshal to
give bonds, 180.

treasurer shall be ex-officio collector, 130.

marshal shall be ex-~officio assessor, 130.

duties of the marshal, 1390.

publication of the annual financial report, 130.

this act declared a public act, 130.

keeping and disbursing public money, 131.

auditing accounts, 131.

accountability of city officers, 131.

when act to take effect, 131.

CIVIL PROCEDURE.

an act to simplify and abridge the practice, pleadings, and
proceedings of the courts of this territory, 1.

preamble, 1.

remedies, 1.

definition of action, 2,

special proceeding, 2.

division of actions, Z.

criminal actions, 2.

civil actions, 2.

remedies not merged, 2.

Covurts of justice and their jurisdiction.

of the courts in general, 2.
their jurisdiction generally, 3.
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SUPREME COURT.
its jurisdiction, 3.
its powers, 4.
terms. preferences of causes, 4.
judgment, concurrence of two judges mnecessary to pros
nounce, 4.
court, where held, 5.
one or more of the judges may adjourn court, 2.

DISTRICT COURT.

terms of district court, 5.

special terms, 5.

inability of judges, 5.

business out of court, 5.

county commissioners of the several counties to provide
courts with rooms, &ec., 6.

PROBATE COURT.

Jurisdiction of probate court, 6.
CourTsof justices of the peace. their jurisdiction and prac-
tice, 6.
CIVIL ACTIONS.
Forum of civil action.
distinction betwcen actions in law and suits in equity,
abolished, 7.
parties, how designated, 7.
actions on judgment, 7.
feigned issues abolished, 7.
TiME of commencing civil actions.
repeal of existing limitations, 8.
objection, that action was not commenced within limited
time taken by answer, 8.
when the people will not sue, 9.
when action cannot be brought by grantee from the ter-
ritory, 9,
when actions by the people or their grantees to be brought
within twenty years, 9.
seizin within twenty years when necessary, 10.
action or defence founded on title, 10,
action after entry or right of entry, 10.

97
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CIVIL ACTIONS— Continued.

possession presumed, 10.

occupation when deemed under legal title, 10.

occupation under written instrument, 10.

adverse possession, 11.

premises actually oceupied, held adversely, 11.

adverse possession under claim not written, 11.

relation of landlord and tenant, 11.

right of posscssion to real property when not impair-
ed, 12.

persons under disabilities, 12.

limitations prescribed, 13.
action upon current account, 14.

action for penalties &c., 14.

actions by the people, 14.

when action deemed commenced, 15.
EXCEPTIONS.

when defendant is out of the territory, 10.

persons under disabilities, 15.

death of persons cnitled before limitation expires, 16.

actions by aliens, 16.

where judgment is reversed, 16.

time of stay by irjunction, 16.

disability must exist when right of action accrued, 16.

where there are scveral disabilities all must be remov-~

ed, 16.

this title not applicable to bank notes &e., 17.

limitation in certain cases prescribed, 17.

acknowledgement to be in writing, 17.

PARTIES to civil action.
action to be by party in interest, 18.
action by grantee of land held adversely, 18.
assignment of choses in action, 18.
action by executor, trustee, &c., 18.
action by and against a married woman, 18.
infant to appear by guardian, 18.
appointment of guardian, 18.
plaintiffs, defendants, &e., 20.
partics to be joined, 20.
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CIVIL ACTIONS—Continued.

parties to bills, notes, &c., 20
where action not to abate, 20.
courts may determine controversy, 21.

PrAcE and trial of civil actions.
action to be tried where subject matter is situated, 22.
action to be tried where cause of action arose, 22.
action to be tried where parties reside, 22.
change of venue, 22.
actions how commenced, 28.
summons, requisites, &c., £3.
notice to be inserted in summons, 24.
service of complaint, 24.
notice of no personal claim, 24.
notice of lis pendens, 24.
service of summons, 25.
return of summons, 26.
service by publication, 26.
Jjoint and several debtors, 28.
when service complete, 29.

proof of service, 29.
when court deemed to have acquired jarisdiction, 29.

COMPLAINT.

forms of pleadings, 30.
what complaint to contain, 30.

DEMURRER.

defendant to demur, or answer, 380.

when defendant may demur, 31.

demurrer to specify grounds of objections, 31.
how to proceed if complaint be amended, 81.
objection not appearing on complaint, 31.
objections when waived, 31.

answer what to contain, 32.

counter claim, 32.

demurrer and answer, when allowed, 32.
sham and irrelevant defences, 32.

REPLY.
demurrer to answer, 32,
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CIVIL PROCEDURE—Continued.
motion for judzment on answer, 33.
demurrer on reply, 33.
PLEADINGS, to be subscribed and verified, 34.

items of account, 34.

pleadings how construed, 34.

warrants or redundant pleadings 35.
indefinite or uncertain pleadings, 85.
judgments, how to be pleaded, 35.
conditions precedent how to be pleaded, 85.
private statutes, how pleaded, 35,

libel and slander, 35.

answer to recover property distrained for damage, 36.
what causes of action joined, 56.
allegation, how deemed true, 36.

material variance, 37.

immaterial variance, 37.

failure of proof, 37.

amendment by order, 38.

relief in case of mistake, 38.

errors or defects to be disregarded, 39.
supplemental pleadings, 39.

ARREST and bail.
arrests, how made, 40.
in what cases, 40.
order, by whom made, 41.
affidavit to obtain order, 41.
security by plaintiff before order of arrest, 41.
form of order, 42.
affidavit to whom delivered, 42.
arrest how made, 42.
defendant discharged on giving bail, 42.
surrender of defendant, 43.
bail, how proceeded against, 43.
how exonerated, 43.
delivery of undertaking to plaintiff, 43.
notice of justification, 44.
justifications of bail, 44,
allowaace of bail, 44.
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CIVIL PROCEDURE—Continued.

deposit with sheriff, 44.
payment into court, 48.
substituting bail for deposit, 45.
deposit how disposed of, 45.
Judgment against sheriff, 45.
sheriff when liable as bail, 45.
vacating order of arrest, 46.
PERSONAL property.
claim and delivery of, 46.
requisites of affidawit, 47.
requisition to sheriff, 47.
security by plaintiff, 47.
exception to sureties, 47.
defendant when entitled to re-delivery, 48.
Jjustification of defendants sureties, 48.
qualifications of sureties, 48.
property how taken when concealed, 49.
claim of property by third person, 49.
filing of notise of affidavit, 49.

INJUNCTION.
by order, when granted, 50.
copy of affidavit to whom served, 51.
injunction after answer, 51.
security upon injunction, 51.

order to show cause, 51.
security upon injunction to suspend business of corpora«

tion, 51.
motion to vacate or modify injunction, 52.
affidavit on motion, 52.

ATTACHMENT. :
property of non-residents &c., may be attached, 53.
warrant by whom isswed, 58.
security on obtaining warrant, 54.
mode of proceeding in executing warrant, 54.
cases of perishable property, 55.
certain attachable, 55.
corporations to furnish eertificate, 55.
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CIVIL PROCEDURE—Continued,

satisfaction of judgment, 56.

action to recover notes, &c., 57.

bond to sheriff on attachment, how disposed of, 57.
discharge of attachment, and return of property, &8.
defendants undertaking, 58.

when warrant to be returned, 59.

PROVISIONAL remedies.
powers of reviewers, &c., in court and other provisional
remedies, 59.
TrIAL and judgment in civil actions.
definition of juigment, 61.
- judzment by dcfuultor on excess of counter claims, 61.
judgment on frivolous demurrer, 62.
Issurs and mode of trial.
different kinds of izsue, 63.
issues of both law and fact, which tried first, 63.
definition of trial, 63.
issues tried by court, 63.
either party may give notice of trial, 64.
order to aispose of issues, 64.
TRIAL by jury.
notice of trial, G4.
court furnished with pleadings, G5.
definition of verdict, G5.
when jury may render and judge direct special verdict, 63,
special finding with general verdict, 65.
jury to assess damages, 68.
entry of verdict, 66.
motion for a new trial, 66.

TRIAL by the court.
trial by jury, how waived, 67.
trial by court, judgment how given, 67.
manner of taking exceptions, 67.
proceedings on judgment, 67.

TRIAL by referees.
issues referable, 68.
mode of trial, 68,
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CIVIL PROCEDURE—Continued.

referees, how chosen, 69

judgment may be for or against any of the parties, 69.
dismissal of complaint, 70.

judgment against married woman, 70.

relief awarded to plaintift, 70.

rate of damages if awardable, 70.

judgment for personal property, 70.

judgment how directed, T1.

clerk to keep a judgment book, T1.

docketing judgment, T1.

ExEcuTION of julgment in civil actions.
execution within ive years of course, 7T2.
judgment how issued and enforced, 73.
kinds of exccution, 73.
to what counties iesued, 73.
execution against married woman, 73.
form of execution, T4.
when returnable, 75.
existing laws continued, T5.

ProcEEDINGS supplementary to the execution.
order for discovery or property, 706.
debtor may pay execution, 77.
examination of judgment debtor, 77.
witness required to testify, 73.
compelling party to attend, 78.
what property applied to execution, 78.
judge may appoint receiver and prohibit transfer, 79.
reference by judge, 80.
cost of proceeding, 80.
disobedience of order how punished, 80.

Costs in civil actions.
agreement of parties and attorneys, 81.
costs when allowed to defendant, 82.

when allowed to other parties, 82.

amount of costs allowed, R2.

costs in difficult and unusual cases, 85.
allowance of interest on verdict or report, 86.
costs how to be inserted in judgment, 86.
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CIVIL PROCEDURE— Continued.

adjustment of interlocutory costs, 86.

elerks fees, 86.

referees fees, 86.

costs on continuanee, 87.

on motion, 87.

costs against infant plaintiff; 87.

security for costs, 87.

costs on review of decision of inferior court in a special
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