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GEN RAL LAWS.

OF THE

TERRITORY OF DAKOTA.

CODE OF CIVIL PROCEDURE.

AN ACT TO SIMPLIFY AND ABRIDGE THE PRACTICE, PLEADINGS
AND PROCEEDINGS OF THE COURTS OF THIS TERRITORY.

WnEREAS, it is expedient that the present forms of actions

and pleadings in cases at common law should be abolished, that

the distinction between legal and equitable remedies should no

longer continue, and that an uniform course of proceeding, in

all cases, should be established ; therefore,

Be it enacted by the Legislative Assembly of the Territory of
Dakota, as follows :

GENERAL DEFINITIONS AND DIVISIONS,.

fvECTiox 1. Division of remedies.
2. Definition of an action.
3. Definition of a special proceeding.
4. Division of actions into civil and criminal.
5. Definition of a criminal action.
G. Definition of a civil action.
7. Civil and criminal remedies not merged in each other.

Section 1. Remedies, Remedies in the courts of justice ai»
divided into :

1/ Actions ;
2 Special pr ceedings,'
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liofteltion of
action

tpMlal proceed
ing

Division of
aotioaa

Criminal.

ChH

Remedies not
uorgttd.

Sec. 2. Definition of action. An action is an ordinary pro
ceeding in a court of justice, by which a party prosecutes an

other party for the enforcement or protection of a right, the

redress or prevention of a wrong, or the punishment of a pub
lic offence.

Sec. 3. Special proceeding. Every other remedy ia a spe
cial proceeding.

Sec. 4. Division of actions. Actions are of two kinds :

1. Civil;

2. Criminal.

Sec. 5. Criminal action. A criminal action is prosecuted
by the people of the Territory, as a party, against a person

charged with a public offence, for the punishment thereof.

Sec. 6. Civil action. Every other is a civil action.

Sec. 7. Remedies not merged. Where the violation of a

right admits of both a civil and criminal remedy, the right to

prosecute the one is not merged in the other.

PART I.
OF THE COURTS OF JUSTICE AND THEIR JURIS

DICTION.

Title I. Of the courts in general.
II. Of the supreme court.
III. Of the district courts.
iV. Of Probate courts.
V. Of the courts of justices of the peace.

TITLE I.

*>ntio oonrta
™ genemt.

OF THE COURTS IN GENERAL.

Section 8. The several courts of this Territory.
9. Their jurisdiction generally.

Sec. 8. The several courts. The folio-wing are courts of

justice of this Territory:
1. The supreme court ;
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2. The district courts ;

3. Probate courts.

4. The courts of justices of the peace.

Sec. 9. Their jurisdiction generally. These courts shall J'^'g^/anj0"
continue to exercise the jurisdiction now vested in them respec

tively, except as otherwise prescribed by this act.

TITLE II.
THK SUPREME COURT.

fiECTiON 10. Its jurisdiction.
11. Power of court.

12. Terms. Preferences of causes.
13. Judgment, how given.
14. Court, where held. Adjournment.

Sec. 10. Its jurisdiction. The supreme court shall have supreme court
exclusive jurisdiction to review upon appeal every actual deter-

IU Jsr"dlctl°B-

mination hereafter made at any regular or special terms of the

district courts of this Territory, in the following cases and no

.other :

1. In a judgment in an action commenced therein or brought
there from another court, and upon the appeal from such judg

ment, to review any intermediate order involving the merits,

and necessarily affecting the judgment ;

2. In an order affecting a substantial right, made in such
action, when such order in effect determines the action, and

prevents a judgment from which an appeal might be taken, and

when such order grants or refuses a new trial; but no appeal
to the supreme court from an order granting a new trial shall

be effectual for any purpose, unless the notice of appeal con

tain an assent on the part of the appellant that, if the order be
affirmed, judgment absolute shall be rendered against the ap

pellant Upon every appeal from an order granting a new
trial, if the supreme court shall determine that no error was
committed in granting the new trial, they shall render judg
ment absolute upon the right of the appellant ; and after the

proceedings are remitted to the courc from which the appeal
was taken, an assessment of damages or other proceedings to

render the judgment effectual, maybe there had, in cases where

■uch subsequent proceedings are requisite ;
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3. In a filial order affecting a substantial right made in a
special proceeding, or upon a summary application in an action

ufter judgment, and upon such appeal to review any intermedi

ate order involving the merits and necessarily affecting the

order appealed from ;

4. Whenever the decision of any motion heretofore made, or

of any motion hereafter to be made in the District Court of this

Territory at a special term thereof, involves the constitutionali

ty of any law of this Territory or has been or shall be placed, in
the opinion or reason for such decision of the justice making sucli

decision, upon the unconstitutionality of such law,' then an ap

peal shall lie and may bo made from such decision or from the

order entered, or to be entered upon suoh decision, to the gen

eral term of said supreme court,

Provided, however, That the time for appealing from such

decision, or from such order, shall not be extended hereby.

its powers. Sec. 11. Power of the Court. The supreme court may re*
verse, affirm, or modify, the judgment or order appealed from,
in whole or in part, and as to any or all of the parties ; and its

judgment shall be remitted to the court below^ to be enforced

according to law.

Ti'rms Sec. 12. Terms. Preferences of causes. The times and
Preferences o:
uaiuM. places of holding the terms of the supreme court, shall be and

remain as is now or as may hereafter be provided by law. The

court may, by general rules, provide what causes shall have a

preference on the calendar. On' a second and each subsequent

appeal to the supreme court, or when an appeal has once been

dismissed for defect or irregularity, the cause shall be placed

upon the calendar as of the time of filing the first appeal ; and

whenever in any action or proceeding in which the people of

this Territory, or any territorial officer, or any board of terri
torial officers, is or are sole plaintiff or defendant, an appeal has •

been or shall be brought from any judgment or order for or

against him or theaa, in aDy court, such appeal shall have a

preference in the supreme court, and may be moved by either

party out of the order on the calendar.

'f!,.mon' Sec. 13. Judgment. Rehearing. The concurrence of two

judges is necessary to pronounce a judgment. If two do not
concur.,, the cause must be reheard. But no more than two re
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hearings shall he had; and if on the second rehearing the two
judges do not concur, the judgment shall be affirmed.

Sec. 14. Court where held. Adjournment. The supreme conrt, where

court may be held in other buildings than those designated by Adjournment,

law as places for holding courts, and at a different place in the

same city, from that at which it is appointed to be held. Any

one or more of the judges may adjourn the court, with the like

effect as if all were present.

TITLE III.

OF THK DISTRICT COURTS,

Section 15. District court. Terms.
16. Publication of appointments of special terms.
17. Inability of Judge.
18. Business out of court.
19. Rooms, &c.

Sec. 15. Terms. The times and places of holding the terms nutria »ourt.

of the district courts, shall be as is now, or may hereafter be

provided by law ;

Provided, That any judge of a district oourt, may in his

discretion call a special term of the district court in his dis

trict, whenever in his opinion the public interests require it.

Sec. 16. Publication of appointments of special terms. B eill terms
Every judge calling a special term of the district court shall
immediately give notice of the time and place of holding such

special term of said court, by publishing a notice of the same in

some newspaper printed in his district if any there be, and if
not then by publishing the same in some newspaper of general
circulation, printed at Yankton, at least once in each week, for
three successive weeks before the holding of any court in pur*
suance thereof. The expense of the publication shall be paid
out of the treasury of the county where said court' is held.

Sec. 17. Inability of Judge. In case of .-the inability, for inability of
any cause, of any district judge, to hold a regular or special

J"

term of the district court, to which he is assigned by law, any
other judge may do so.

Sec. 18. Business 'out of court. 'The judges shall, at all Buufnr.M out of

reasonable times, when not engaged in holding court, transact
such other business as may be done oat of court.
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Eoomiko See. 19. Rooms, gc. The commissioners of the several

counties shall provide the courts appointed to be held therein

with room, attendants, fuel, lights, and stationery, suitable and

sufficient for the transaction of their business. If the commis
sioners neglect, the court may order the sheriff to do so ; and

the expense incurred by him in carrying the order into effect,
when certified by the courts shall be a county charge.

TITLE IV.
OF PROBATE COURTS.

Section 20. Jurisdiction and proceedings therein.

farr„isdkticonurt'1
Sec. 20. Jurisdiction and proceedings therein. The juris-
diction of probate courts and the manner of proceeding therein,

shall be as is now or may hereafter be defiaed by law.

TITLE V.
OF COURTS OF JUSTICES .OF THE PEACE.

ttraoYth«' ^ec. 21. Jurisdiction. Practice, in justices courts., The

tII"' jurisdic- jurisdiction of courts of justices of the peace, as well as the
uon ana prac-

manner 0f instituting and conducting suits therein, shall remain

as provided by chapter second of the laws of 1865 and 1866,,

passed by the legislative assembly of Dakota Territory.

PART II.
OP CIVIL ACTIONS.

Title I. Of their form.
II. Of the time of commencing them.
III. Of the parties.
IV. Of the place of trial.
V. Of the manner of commencing them.
VI. Of the pleadings.
VII. Of the provisional remedies.
VIII. Of the trial and judgment.
IiX. Of the .execution. of the judgment.



CIVIL PROCEDURE 7

Title X. Of the costs.
XI. Of appeals.
XII. Of the miscellaneous proceedings.
XIII. Actions in particular cases.
XIV. Provisions relating to existing suits.
XV. General provisions.

TITLE I,

FORM OF CIVIL ACTION.

Section 22. Distinctions between actions at law and suits in equity
abolished.

23. Parties, how designated.
24. Actions on judgments.
25. Feigned issues abolished

Sec. 22. Distinction between actions at law and suits in m»tinetio».
between acl)OBi

equity abolished. The distinction between actions at law and ^J,*^"4 ,uU*

suits in equity, and the forms of all such actions and suits,
ali°1»ll•,1.

heretofore existing, are abolished ; and there shall be in this

Territory, hereafter, but one form of action for the enforce

ment or protection of private rights and the redress of private

wrongs, which shall be denominated a civil action.

Sec. 23. Parties, hon designated. In such action, the party p»rtie», bo*
complaining shall be known- as the plaintiff, and the adverse

party as the defendant.

Sec. 24. Actions on judgments. No action shall be brought ^lt™»"*
upon a judgment rendered in any court of this Territory, ex

cept a court of a justice of the peace, between the same parties,
without leave of the court for good cause shown, on notice to

the adverse party; and no action on a judgment rendered by a

justice of the peace 6hall be brought in the same county, within
five years after its rendition, except in case of his death, resig
nation, incapacity to act, or removal from the county, or that

the process was not personally served on the defendant, or on
all the defendants, or in case of the death of some of the par
ties, or where the docket or record of such judgment is or shall
have been lost or destroyed.

Sec. 25. Feigned issues abolished. Feigned issues are r'lw*t inw'f . aeolinUed.

abolished, and instead thereof, in the cases where the power
bow exists to order a feigned issue, or when a question of fact,
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not put in issue by the pleadings, is to be tried by a jury, an

order for the trial may be made, stating distinctly and plainly

the question of fact to be tried ; and such order shall be the

only authority necessary for a trial.

TITLE II.
TIME OF COMMENCING CIVIL ACTIONS.

Chatter I. Actions generally.
II. For the recovery of real property.
III. Other lhan for the recovery of real property.
IV. General provisions.

CHAPTER I.

TIME OP COMMENCING ACTIONS IN GENERAL.

Section 20. Repeal of existing limitations.

27. Period cf limitations. Answers.

Repeal ot Mist. Sec, £6. Repeal of existing limitations. All laws hereto-ing limitations. L "
foro passed relating to the times of commencing actions are

hereby repealed, and the provisions of this title are substituted

in their stead. This title shall not extend to actions already

commenced, or to cases where the right of action has already

accrued, but the statutes now in force shall be applicable to

such cases, according to the subject of the action, and without

regard to the form.
Aaswetd. gec. oj_ Period of limitation, answer, &c. Civil actions

can only be commenced within the periods prescribed in this
title, after the cause of action shall have accrued, except where,

in special cases, a different limitation is prescribed by statute,

and in the cases mentioned in section 26. But the objection
that the action was not commenced within the time limited, can

only be taken 1 y answer.

CHAPTER II.

TIME OF COMMENCING ACTIONS FOR THE RECOVERY OF REAL

PROPERTY.

Sestiox 23. When the people will not sue.
29. "When action cannot be brought by grantee from the

Territory.



CIVIL PROCEDURE 9

Sec. 30. When notions by the people or their grantees to ba
brought within twenty years.

31. Seizin within twenty years, when necessary.
32. Seizin within twenty years when necessary in action or
defence founded on title, &c.

33. Action after entry, or right of entry.
34. Possession, when presumed. Occupation, when deem
ed under leeal title.

35. Occupation under written instrument, &c.
3(5. Adverse possession under written instrument, &c.
37. Premises actually occupied, held adversely.
38. Adverse possession under claim of title not written.
39. Relation of i landlord and tenant, as affecting adverse
possession.

40., Descent cast. Effect of.

41. Persons under disability.

Sec. 28. When the people will not sue. The people of this wien the peo-
,„ . .,, „ , pie will not me,
Territory will not sue any person tor or in respect to any real

property, or the issues or profits thereof, by reason of the right
or title of the people to the same, unless :

1. Such right or title shall have accrued within forty years

before any action or other proceeding for the same shall be

commenced; or unless,

2. The people, or those from whom they claim, shall have

received the rents and profits of such real property, or of some

part thereof, within the space of forty years.

Sec. 29. When action cannot be brouqht by qrantee from when«tion
cannot be

the Territory. No action shall be brought for, or in respect to brou*iittir9 oil' grantee trow

real property, by any person claiming by virtue of letters pat- the Territory,

ent or grants from the people of this Territory, unless the same

might have been commenced by the people, as herein specified,

in case such patent or grant had not been issued or made.

Sec. 30. Whcn actions by the people or their grantees to be ^^""o"'
67

brought within twenty years. When letters patent or grant's ^^{^"'h
of real property shall have been issued or made by the people 1y°atrynty
of this Territory, and the same shall be declared void by the

determination of a competent court, rendered upon an allega

tion of a fraudulent suggestion, or concealment, or forfeiture,

or mistake, or ignorance of a material fact, or wrongful detain

ing, or defective title, in such case an action for the recovery of

e premises so conveyed may be brought either by the people
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of this Territory, or by any subsequent patentee or grantee of
the same premises, his heirs or assigns, within twenty years
after such determination was made, but not after that period.

s*i»ia within Sec. 21. Seizin within twenty years, when necessary. No'
twenty years. 47 u 7 "
wteu ueces.ary action for the recovery of real property, or for the recovery of

the possession thereof, shall be maintained, unless it appear
that the plaintiff, his ancestor, predecessor, or grantor was

seized or possessed of the premises in question within twenty

years before the commencement of such action.

fa;"?o°uuo9ddou Sec. 32. Seizin within twenty years, when necessary in ac-
l"u'

ti'on or defence founded on title. No cause of action or defence
to an action founded upon the title to real property, or to rents

or services out of the 6ame, shall be effectual, unless it ap

pear that the person prosecuting the action or making the

defence, or under whose title the action is prosecuted or the de

fence is made, or the ancestor, predecessor or grantor of such

person was seized or possessed of the premises in question, with

in twenty years before the committing of the act in respect to

which such action is prosecuted or defence made.

atrrwnSht Sec. 33. Action after entry or rijht of entry. No entry up-
on real estate shall be deemed sufficient or valid as a claim, unless

an action be commenced thereupon within one year after the

making of such entry, and within twenty years from the time

when the right to make such entry deseended or accrued.

'u°mrt"ion
pr°" ^ec. Possession presumed. Occupation, when deemed

when*do»med
under legal title. In every action for the recovery of real pr'op-

*a4m l«s»i utie erty, or the possession thereof, the person establishing a legal

title to the premises shall be presumed to have been possessed
thereof within the time required by law; and the occupation of

Buch premises by any other person shall be deemed to have been

under and in subordination to the legal title, unless it appear
that such premises have been held and possessed adversely to

such legal title for twenty years before the commencement of
euch action.

undMawrint*en
^e<5- Occupation under written instrument. Whenever

mitrnment jt snan appear tnat occupant, or those under whom he claims,

entered into the possession of premises under claim of title, ex
clusive of any other right;, founding such claim upon a written

instrument, as being a conveyance of the premises .in questiea,
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or upon the decree or judgment of a competent court, and that
there has heen a continued occupation and possession of the

premises included in.suchinstrumentr. decree or judgment^ or of
some part of such premises, under Buch claim, for twenty years-,
the premises so included shall be deemed to have been held' ad

versely ; except that where the premises so included consist cf
a tract divided into lots, the possession of one lot shall not be

deemed a possession of any other lot of the same tract.

Sec. 36. Adverse possession. For the purpose of constitu- Advert i,Ma,».
, . , , . . . , sl°1i No

ting an adverse possession, by any person claiming a title
founded upon a written instrument or a judgment or decree,
land shall be deemed to have been possessed and occupied in
the following cases :

1. Where it has been usually cultivated or improved ;
2. Where it has been protected by a substantial inclosure;
3. Where, although not inclosed,, it has-been used for the

supply of fuel or of fencing timber, for the purposes-of'husban^

dry, or the ordinary. use of the occupant ;

4. Where a known farm or a single lot has been partly im

proved, the portion of such farm or lot that may have been left

not cleared or not inclosed, according to the usual course and

custom of the adjoining country, shall be deemed to have been

occupied for the same length of time as the part improved and

cultivated.

Sec. ST. Premises actually occupied held adversely. Where premises »cta»i'
, i , . . ly occupied held.

it shall appear thai there has been an actual continued occu- adversely,

pation of premises, under a claim of title exclusive of any other

right, but not founded upon a written instrument or a- judg

ment or decree, the premises so actually occupied, and no

other, shall be deemed to have been held adversely.

Sec. 38. Adverse possession under claim not written. For f^tf0"^''
the purpose of constituting an adverse possession, by a person

claiming title not founded upon a written instrument or judg

ment or decree, land . shall be deemed to have been possessed

and occupied in the following cases only :

1. Where it has been protected by a substantial inclosure ;

2. Where it has been usually cultivated or improved.

Sec. 39. Relation of landlord and tenant. Whenever the BeiationoM»ndj

relation of la.ndlord.and tenant shall have existed /between any
lord aDd u"nt
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descent oast.

Person* and er
disabilities.

persons, the possession of the tenant shall be deemed the pos

session of the lar,dlordi until the expiration of twenty years
from the termination of the tenancy ; or, where there has been

no written lease, until the expiration of twenty years from the

time of the last payment of rent, notwithstanding that such
tenant may have acquired another title, or may have claimed

to hold adversely to his landlord. But such presumptions shall

not be made after the periods herein limited.

Sec. 40. Descent cast. The right of a person to the pos
session of any real property shall not be impaired or affected

by a descent being cast in consequence of the death of a person

in possession of such property.

Sec. 41. Persons under disabilities. If a person entitled
to commence any action for the recovery of real property, or

to make an entry or defence founded on the title to real prop

erty, or to rents or services out of the same, be, at the time

such title shall first descend or accrue, either :

1. Within the age of twenty-cne years ; or,
2. Insane; or,

3. Imprisoned on a criminal charge, or in execution upon
conviction of a criminal offence for a term less than for life ; or,

4. A married woman ; the time during which such disability
shall continue shall not be deemed any portion of the time in

this chapter limited for the commencement of such action, or

the making of such entry or defence; but such action may be

commenced, or entry or defence made, after the period of

twenty years, and within ten years after the disability shall

cease, or after the death of the person entitled who shall die

under such disability; but such action shall not be commenced
or entry or defence made, after that period.

CHAPTER III.
TIME OF COMMENCING ACTIONS OTHER THAN FOR THE RECOVERY

OF REAL PROPERTY.

Section 42. Limitations prescribed.
43. Twenty years.
44. Six years.
45. Three years.
46. Two years.

47. One year.
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Section 48. Action upon a current account.

49. Action for penalties.
50. Action for other relief.
51. Action by the people.

Sec. 42. Periods of hmitation prescribed. The periods Limit»ti»»4
presented in section 27 for the commencement of actions. other

pr*"""'*,L

than for the recovery of real property shall be as follows :

Sec. 43. Twenty years. V/ithin twenty years: Twenty y***,

1. An action upon a judgment or,decree of any court of the
United States, or of any State or Territory within the United
States ;

2. An action upon a sealed instrument.
Sec. 44. Six years. Within six years : glt yt<w

1. An action upon a contract, obligation or liability, express
or implied, excepting those mentioned in section 43;
2. An action upon a liability created by statute, other than

a penalty or forfeiture ;
3. An action for trespass upon real property ;
4. An action for taking, detaining or injuring any goods or
chattels, including actions for the specific recovery of personal

property ;

5. An action for criminal conversation, or for any other
injury to the person or rights of another, not* arising on con
tract, and not hereinafter enumerated ;

6. An action for relief on the ground of fraud, in cases
which heretofore were solely cognizable by the court of chan

cery, the cause of action in such case not to be deemed to

have accrued until the discovery, by the aggrieved party, of

the facts constituting the fraud.

Sec. 45. Three years. "Within three years : thre»T»»'5.

1. An action against a sheriff, coroner or constable, upon' a
liability incurred by the doing of an act in his official capacity,
and in virtue of his office, or by the omission of an official duty,
including the non-payment of money collected upon an execu

tion. But this seotion' shall not apply' to an action for an

escape :

2. An action upon a statute, for a penalty or forfeiture,

where the action is given to the party aggrieved, or to such

party and the people of this Territory, except where the stat

ute imppsing it prescribes a different limitation*
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Two rea«- Sec. 46. Two years. Within two years :
1. An action for libel, slander, assault, battery, or false im
prisonment.

2. An action upon a statute, for a forfeiture or penalty to the
people of this Territory.

o» jew. Sec. 47 _ Qne year% Within one year :
1. An action against a sheriff or other officer, for the escape
of a prisoner arrested or imprisoned on civil process.

Action npon Sec 4g_ Action upon a current account. In an action•urnt account
brought to recover a balance due upon a mutual, open, and cur

rent account, where there have been reciprocal demands be>

tween the parties, the cause of action shall be deemed to have

accrued from the time of the last item proved in the account on

either side.

Sec. 49. Actions for penalties ftc. An action upon a stat
ute, for a penalty or forfeiture given in whole or in part to any

person who will prosecute for the same, must be commenced

within one year after the commission of the offence ; and if the
action be not commenced within the year by a private party, it

may be commenced within two years thereafter in behalf of the

people of this Territory, by the district attorney of the county

where the offence was committed.

Sec. 50. Actions for other relief. An action for relief not
hereinbefore provided for must be commenced within ten years
after the cause of action shall have accrued.

*y tt* ^eCl -Actions by the people. The limitations prescribed
in this chapter shall apply to actions brought in the name of the
people of this Territory, or for their benefit, in the same man

ner as to actions by private parties.

Vot penalties &e,

CHAPTER IV.

GENERAL PROVISIONS AS TO THE TIME OP COMMENCING ACTIONS,

Section 52. When action deemed commenced.
53. Exception, defendant out of Territory.

54. Exception as to person under disabilities.

55. 'Death of person entitled before limitation expire*
56. Suits by aliens.
57. Where judgment reversed.

58. Stay of action by injunction, &g.
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'Suction 59. Disability must exist when right accrued.

60. Two or more disabilities.

61. This title when not to apply,
62. The hke.

G3. New promise must be in writing.

Sec. 52. When action deemed commenced. An action is when action
commenced as to each defendant when the summons is served mencea.

on him, or on a co-defendant who is a joint contractor or other
wise united in interest with him. An attempt to commence an
action is deemed equivalent to the commencement thereof,

within the meaning of this title, when the summons is delivered,

with the intent that it shall be actually served, to the sheriff or

other officer of the county in which the defendants, or one of

them, usually or last resided; as, if a corporation be defendant,
to the sheriff or other officer of the county in which such corpo
ration was established by law, or where its general business was

transacted, or where it kept an office for the transaction of busi
ness. But such an attempt must be followed by the first publi
cation of the summons, or the service thereof, within eixty

days.

Sec. 53. Exception, defendant out of Territory. If, when Exception. 0,_
the cause of action shall accrue against any person, he shall be Teriitory.*0

01

out cf the Territory, such action may be commenced within the
terms herein respectively limited, after the return of such per
son into this Territory ; and if

,

after such cause of action shall

have accrued, such person shall depart from and reside out of
this Territory, the time of his absence shall not be deemed or
taken as any part of the time limited for the commencement of

such action.

Sec. 54. Exceptions, persons under disabilities. If a per- Bxcept|°11 ritm^
son entitled to bring an action mentioned in the last chapter, nutu2»f"
except for a penalty or forfeiture, or against a sheriff or other

officer, for an escape, be at the time the cause of action accrued,

either ;

1. Within the age of twenty-one years ; or,

2
.

Insane; or,

3
.

Imprisoned on a criminal charge : or, in execution under

the sentence of a criminal court, for a term less than his natu»
ral life ; or,

4
. A married woman;
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The time of such disability is not a part of the tinio limited

for the commencement of the action; except that the period
within which the action must be brought cannot be extended

more than five years by any such disability, except infancy;
nor can it be extended in any case longer than one year after

the disability ceases.

Bwtii ot pmom Sec. 55. Death of person entitled before limitation expires.
•ntltled beloro . .. .....
liMititie* tx- If a person entitled to bring an action die before the expira

tion of the time limited for the commencement thereof, and tin'

cause of action survive, an action may be commenced by hi

representatives, after the expiration of that time, and withii

one year from his death. If a person against whom an aetioi
may be brought die before the expiration of the time lirnitec

for the commencement thereof, and the cause of action survive

an action may be commenced against his executors or adminis

trators after the expiration of that time, and within one year

after the issuing of letters testamentary or of administration.

A<t'aHbr Sec. 56. Actions by aliens. When a nnrson shall be an
alien subject, or citizen of a country at war with the Unite1.?
States, the time of the continuance of the war shall not be part!
of the period limited for the commencement of the action.

where judgment Sec. 57.: Where judgment reversed. If an action shall bd
r»Y»Med ...

commenced within the time prescribed therefor, and a judg
ment therein be reversed on appeal, the plaintiff, or, if he die
and cause of action survive, his heirs or representatives may
commence a new action within ona year after the reversal.

taj^neuou,7
ly ^ec' Time of stay hj injunction, 1fc. When the com
mencement of an action shall be stayed by injunction or statu

tory prohibition, the time of the continuance of the injunction
or prohibition shall not be part of the time limited for tho

commencement of the action.

Mirtwheu,n»rt ^ec' disability must exist when right of action accruedt

•Jmied.'
*cUon No person shall avail himself of a disability, unless it existed
when his right of action accrued.

JlMbuiti'r6r*} ^oc' Where several disabilities, all must be removed.
be re" When two or more disabilities shall co-exist at the time thr

right of action accrues, the limitation shall not attach untL

they all be removed.
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Sec. 61. This title not . applicable to bills, 'fc., of corPora' ^'^l"* "t
i

Hons, or to bank notes. This title shall not affect actions to *»nk mtm **.'

enforce the payment of bills, notes, or other evidences of debt,

issued by moneyed corporations, or issued or put in circulation

as money.

Sec. 02. Nor to actions aqainst directors, ire, o
fmoneyed Kor to «ti*«

corporations or banking associations. Limitation in such cases tors, *c.

prescribed. This title shall not affect actions against directors

or stockholders of a moneyed corporation, or banking associa

tion, to recover a penalty or forfeiture imposed, or toenforce a

liability created by law ; but such actions must be brought
wkhin six years after the discovery, b

y the aggrieved party, of
the facts upon which the penalty or forfeiture attached, or the

liability was created.

Sec. 63. Acknoivledgment or new promise must be made in
Ackn»wie'i»^

writing. No acknowledgment er promise shall be sufficient wruio«
evidence of a new or continuing contract, whereby to take the

case out of the operation of this title, unless the same be con

tained in some writing signed'by the party to be charged "there

b
y
; but this section shallt not alter the effect of any payment

of principal or interest.

TITLE III.

PARTIES TO CIVIL ACTION*.'

Sktiox 64. Party in interest to sue. Actioh'by grantee ofland held
adversely.

C5. Assignment of thing in action.
66. Actions by executor, trustee. &c.

67. Actions by and against married women.

68. Infants, actions by and against,

69. Guardian, how appointed;
70. Who may be plaintiffs*'
71. Who may be defendants.
72. One or more may sua? or defend for all.
73. One action against the different parties to fcills and notes.

74. Actiowwhen not io-abate.
75. Court toi decide controversy,.. &c. Interpleading.
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Action to be by
j.*rty in intercst
Action by
grantee of laud
fetid adversely

Assignment of
tii in action.

Action or

treat**, fco.

Aetlon by and
against a
uiarriod woman

Infant to rp-
pew by guardian

af ceaitlian.

Sec. 64. Action ts be by party in interest. Action by grant
ee of land held adversely. Every action must be prosecuted
in the name of the real party in interest, ekcept as otherwise

provided in section 66; but this section shall not be deem-
ed to authorize the assignment of a thing in action notarising
out of contract. But an action may be maintained by a grantee
of land in the name of a grantor, when the grant or grants
are void by reason of the actual possession of a person claim

ing under a title adverse to that of the grantor at the time of the

delivery of the grant, and the plaintiff shall be allowed to

prove the facts to bring the case within this provision.

Sec. 65. Assignment of thing in action. Ia the case of an
assignment of a thing in action, the action by the assignee shall

be without prejudice to any set-off or other defence existing
at the time of, or before notice of, the assignment ; but this sec

tion shall not apply to a negotiable promissory note or bill of

exchange, transferred in good faith, and upon good considera

tion, before due.

Sec. 66. Action by executor,, trustee, frc. An executor or
administrator, a trustee of an express trust, or a person ex»

pressly authorized by statute, may sue, without joining with

him the person for whose benefit the action is prosecuted. A
trustee of an express trust, within the meaning of this section,

shall be construed to include a person with whom or in whoss

name a contract is made for the benefit of another.

Sec. 67. Action by and against a married ivoman. When
a married woman is a party, her husband must be joined with

her, except ihat,

1. When the action concerns her separate property, she may
may sue alone ;

2. When the action is between herself and her husband, sho

may sue or be sued alone. And in no case need she prosecute
or defend by a guardian or next friend.

Sec 68. Infant to appear by guardian. When an infant is
a party, he must appear by guardian, who may be appointed by
the court in which the action is prosecuted, or by a judge there
of, or a county judge.

Sec. 69. Appointment of guardian. The guardian shall b»

appointed as follows :
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1. "When the infant is plaintiff, upon the application of the

infant, if he be of the age of fourteen years ; or if under that age,
upon the application of his general or testamentary guardian,
if he has any, or of a relative or friend of the infant. If made
by a relative or friend of the infant, notice thereof must first

be given to euch guardian, if he has one ; if he has none, then
to the person with whom such infant resides.

2, When the infant is defendant, upon the application of
the infant, if he be of the age of fourteen years, and apply tt^wiiL
within twenty days after the service of summons. If he be
under the age of fourteen, or neglects so to apply, then upon
the application of any other party to the action, or of a relative

or friend of the infant, after notice of such application being
first given to the general or testamentary guardian of such in

fant, if he has one within this Territory; if he has none, then
to the infant himself, if over fourteen years of age and within
the Territory ; or if under that age, and within the Territory
to the person with whom such infant resides. And in actions
for the partition of real property, or for the foreclosure of a

mortgage or other instrument, when an infant defendant resides

out of this Territory, the plaintiff may apply to the court in

which the action is pending, at any special term thereof, and

will be entitled to an order designating some suitable person to
be the guardian for the infant defendant, for the purposes of

the action, unless the infant defendant, or some one in his be

half, within a number of days after the service of a copy of the
order, which number of days shall be in the said order specified,

shall procure to be appointed a guardian for the said infant ;

and the court shall give special directions in the order for the

manner of the service thereof, which may be upon the infant

himself, or by service upon any relation or person with whom

the infant resides, and either by mail or personally upon tho

person so served. And in case an infant defendant, having an

interest in the event of the action, shall reside in any state

with which there shall not be a regular communication by mail,

on such fact satisfactorily appearing to the court, the court may

appoint a guardian ad litem, for such absent infant party, for

the purpose of protecting tho right of such infant in said action,

*nd on such guardian ad litem, process, pleadings and aatice*
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ruintlff.

Dftwhtamti

Parties to bo
joined, fitc.

?»rtle»to bills,
aotes, &c.

ActUn when
Mf to tbftU'

in the action may be served, in the like manner as upon a party

residing in this Territory.

Sec. 70.. Who .to be plaintiffs. All persons having an in
terest in the subject of the action, and in obtaining the relief

demanded, may be joined as plaintiffs, except as otherwise pro

vided in this title.

Sec. 71. Who to be defendant. Any person may be made
a defendant who has or .claims an interest in the controversy

adverse to the plaintiff; or who is a necessary party to a com

plete determination or settlement of the questions involved

therein.

Sec. 72. Parties to be joined, $e. Of the parties to the ac-
tion, those who are united in interest must be joined as plaintiffs

or defendants ; but if the consent of any one who should have
been joined as plaintiff cannot be obtained, ,ho may be. made a

defendant, the reason thereof being stated in the complaint ;
and when the question is one of a common or general, interest

of many persons, or when the parties are very numerous and it

may be impracticable to bring Ahem all before the court, one

o-armore may sue or defend for. the benefit of the whole.

Sec. 73. Parties to Mils and notes, S^c. Persons severally
liable upon the same obligation or instrument, including the

parties to bills of exchange and promissory notes, may all, or

any of them, be included in the same action, at the option of

the plaintiff.
Sec. 74. Action token not to abate. No action shall abate

by the death, marriage, or other disability of a party, or by the

transfer of any interest therein, if the cause of action survive
or continue. In case of death, marriage, or. other disability of
a party, the court, on motion, at any time within one year
thereafter, or afterwards on a supplemental complaint, may
allow the action to be continued by or against his* representa

tives or successor in interest. In case of any other transfer of
interest^ the aetion shall be continued in the name of the orig
inal papty, or-the court may allowtlte person to whom the trans
fer is niade to be substituted in the action. After a verdict
shall be. render'ed'in 'any action for a wrong, such aetion shall
not abate by the death of any party, but the case shall proceed
ihj3r.eai.te-r in the same manner as iu cases' whore the casae-of"
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action now survives by law. At any time after the death, mar
riage, or other disability of the party plaintiff, the court in
which an action is pending, upon notice to such persons as it
may direct, and upon application of any person aggrieved, may,
in its discretion, order that the action be deemed abated, un
less the same' be continued by the proper parties, within a time

to be fix'ed by the court, not less than six months nor exceeds

ing oee year from (he granting of the order.

Sec. 75. Court may determine controversy. 1fc. Interpleader. i°,e™ineT
The court may determine any controversy between the parties eontro,r,,*r"

before it
,

when it can be done without prejudice to the rights of

others,|or by saving their rights, but when a complete determin

ation of the controversy cannot be had without the presence of

other parties, the court must cause them to be brought in. And
When, in any action for the recovery of real or personal prop
erty, a person not a paity to the action, but having a'n interest

in the subject thereof, makes application to the court to be made

aparty, it may order him to be brought in by the proper amend
ment. A defendant against whom an action is pending upon
a-contract, or for specific, real, or personal property, may at

any time before answer, upon affidavit 'hat a person not a party
to the action, and without collusion with him, makes against
him a demand for the same debt or property, upon due notice
to such person and the adverse patty, apply to the court for an
order to substitute such person' in his place, and discharge him

from liability to either party, on his depositing in court the
amount of the debt, or delivering the property or its value to
such person as the court may direct ; and the court may in its
discretion, make the order.

TITLE IV,

OF THE rLACE OP TRIAL OF CIVIL ACTIONS.

Section 7fi. Actions to be tried where subject matter situated.
77. Actions to be tried vrheie cause of action arose.
78. Actions te be tried where the parties rcsida.
70. Changing rjlace'of trial.
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non to be Sec. 76. Actions to be tried where subject matter situated.
d whore B

^

uiaed"1*""
Actions for tno following causes must be tried in the county in
which the subject of the action, or some part thereof, is situated,

subject to the power of the court to change the place of trial,

in the cases provided by statute : 1, For the recovery of real
property, or of an estate or interest therein, or for the deter

mination in any form of such right or interest, and for injuries
to real property ; 2, For the partition of real property ; 3,
For the fore-closure of a mortgage of real property ; 4, For
the recovery of personal property distrained for any cause.

•ion to ha Sec. 77. Actions to be tried tvhere cause of action arose.
d where ,
seo! action Actions for the following causes must be tried in the county

where the cause, or some part thereof, arose, subject to the

like power of the court to change the place of trial, in the ca
ses provided by statute : 1, For the recovery of a penalty or

forfeiture imposed by statute, except that, when it is imposed

for an offence committed on a lake, or river, or other stream of

water situated in two or more counties the action may be

brought in any county bordering on such lake, river, or stream,

and opposite to the place where the offence was committed ^ 2,

Against a public officer, or person specially appointed to exe

cute his duties, for an act done by him in virtue of his office, or

against a person who, by his command or his aid, shall do any

thing touching the duties of such officer.

Sec. 78- Action to be tried where parties reside. In all
other cases the action shall be tried in the county in which the

defendants or any of them, shall reside at the commencement

of the action, or may be summoned ; or, if none of the parties
snail reside in the Territory, the same may be tried in any

county which the plaintiff shall designate in his complaint, sub.-

ject, however, to the power of the court to change the place of
trial in the cases provided by statute.

«geot Sec. 79. Change of place of trial. If the county designa
ted for that purpose in the complaint be not the proper county,
the action may, notwithstanding, be tried therein, unless the'

defendant, before the time for answering expire, demand in

writing that the trial be had in the proper county, and the place'

of trial be thereupon changed by consent of parties, or by order

of the court, as provided in this section. The court may change.'

;ion to be
.d where
lies reside
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the place of trial in the following cases :
1, When the county designated for that purpose in the com
plaint is not the proper county.
2, When there is reason to believe that an impartial trial
cannot be had therein :

3, When the convenience of witnesses and the ends of jus
tice would be promoted by the change. When the place of
trial is changed all other proceedings shall be had in the county
to which the place of trial"" is changed, unless otherwise pro
vided by the consent of the parties, in writing, duly filed, or
order of the court: and the papers shall be filed or transferred

accordingly.

TITLE V.

MANNER OF COMMENCING CIVIL ACTIONS.

Section 80 Actions how commenced.
SI. Summons, requisites of.
82. Notice to bo inserted in summons.
83. Complaint need not be served with summons.
84. Defendant unreasonably defending.
85 Notice of pendens.
86. Service of summons.
87. Return of summons.
88. Publication of summons.
89. Proceedings when part only of defendants served.
90. When service complete.
91. Troof of service.
92. When jurisdiction of action acquired.

Sec. 80. Actions how commenced. Civil actions in the
/eltonx bow

courts of this Territory shall be commenced by the service of a commence*

summons.

Sec. 81. Summons, requisites of. Tho summons shall be „
subscribed by the plaintiff or his attorney, and directed to the wvnu*

defendant, and shall require him to answer the complaint, and

serve a copy of his answer on the person whose name is sub
scribed to the summons, at a place within the Territory, to be

therein specified, in which there is a post-office, within thirty

days after the service of the summons, exclusive of the day of

tervice.
2*
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j»»tic»toht Sec. 82. Notice is to be inserted in summons. The plain-
iQierted ia '
•nBBsni tiff shall also insert in the summons a notice, in substance as

follows :

1, In an action arising on contract, for the recovery of mon

ey only, that he will take judgment for a sum specified there

in, if the defendant fail to answer the complaint in thirty
days after the service of the summons.

2, In other actions, that if the defendant shaM fail to an
swer the complaint within thirty days after 'the service of
the summons, the plaintiff will apply to the court for the re

lief demanded in the complaint.

o»miiwwot. Sec. 83. Service of complaint. A copy of the complaint
"

need not be served with the summons. In such case, the sum
mons must state where the complaint is or will be filed ; and if
the defendant, within thirty days thereafter, causo notice of

appearance tcbe given, and, in person or by attorney, demand

in writing, a copyof-the complaint, specifying a place within
the Territory where it may be served, a copy thereof must, with
in twenty days thereafter be served accordingly ; and after such

service, the defendant has thirty days to answer ; but only on»

copy need be served on the same attorney.

Sec. 84. Notice of no personal claim. In the case of a de-
jwrcauti claim fendant against whom no personal claim is made, the plaintiff

may deliver to such defendant, with the summons, a notice sub

scribed by the plaintiff or his attorney, setting forth the general

object of the action, a brief descrip'ion of the property affected
by it

, if it affects specific, real or personal property, and that
no personal claim is made against such defendant, in which case

•no copy of the complaint need be served on such defendant, un-
less within the time for answering he shall, in writing, demand

the same. If a defendant on whom such notice is served un
reasonably defend the action, he shall pay costs to the plain

tiff.

Pec. 8o. Notice o
f lis pendens. In an action affecting the

*m&M.'

*

title to real property the plaintiff, at the time of filing the com

plaint, or at any other time afterward, or whenever a warrant

of attachment, under chapter four of title seven, part second
of this code, shall be issued, or at any time afterwards, the

plaintiff, or a defendant when he sets up an .affirmative causj
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of action in his answer and demand a substantive relief, at the

time of filing his answer, or at any time afterwards, if the same
be intended to affect real estate, may file with the register of
deeds of each county in which the property is situated a notice

of the pendency of the action, containing the names of the

parties, the object of the action, and the description of the

.property in that county affected thereby ; and if the action be
or the foreclosure of a mortgage, such notiee must be filed

twenty days before judgment, and must contain the date oi the

mortgage, the parties thereto, an'd the time and place of recor

ding the same. From the time of filing only shall the pen

dency of" the action be constructive notice to a purchaser or

incumbrance -of the property affected thereby; and every per
son whose conveyance or incumbrance is subsequently execu

ted or subsequently recorded, shall be deemed a subsequent

.purchaser or incumbrance, and shall be bound by all proceed

ings taken after the filing of such notice to the same extent as

if he ivere made a party to the action. For the purpose of this
section an action shall be deemed to be pending from the time

•of filing such-notice :

•provided, however, That such notice shall be df no avail un
less it shall be followed by the first publication of the summons
on an order therefor, or by the personal service thereof on a-

defendant within, sixty days after such filing. And the court
in which the said action was commenced may, in its discretion,

at any time after the action shall be settled, dis continued or

abated, as is provided in section number seventy-four, on ap

plication of any person aggrieved, and on good cause shown, and

on such notice as shall be directed or approved by the court,

order the notice authorized by this section to be cancelled of
•record by the register of deeds of any county in whose office

the same may have been filed or recorded ; and such cancella

tion shall be made by an indorsement to that effect on the mar

gin of the record, which shall refer to the order, and for which
♦the register of deeds shall bo entitled to a fee of twenty -five

cents.

Sec. 86. Service of summons. The summons shall be served Sfrrio.ai
by delivering a copy thereof as follows :

■»■•a•■•

.1. If the suit be against a corporation, to the president or
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other head of the corporation, secretary, cashier, treasurer, a

director, or managing agent thereof; but such service can be

made in respect to a foreign corporation only when it has prop
erty within this Territory, or the cause of action arose therein,
or where such service shall be made within this Territory per

sonally upon the president, treasurer or secretary thereof;

2. If against a minor under the age of fourteen years, to
such minor personally, and also to his father, mother, or guar
dian; or if there be none within the Territory, then to any
person having the care and control of such minor, or with whom-

he shall reside, or in whose service he shall be employed;
3. If against a person judicially declared to be of unsound
mind, or incapable of conducting his own affairs in consequence
of habitual drunkenness, and for whom a committee has been

appointed, to such committee and to the defendant personally ;.

4. In all other cases, to the defendant personally.

Sec. 87. Summons, by whom served, and return of same.
The summons may be served by the sheriiTof the county where

the defendant may be found, or by any other person not a

party to the action. The service shall be made, and the sum

mons returned with proof of the service to the person whose

name is subscribed thereto, with all reasonable diligence. The

person subscribing the summons may, at his option, by an en

dorsement on the summons, fix a time for the service thereof,

and the service shall then be uvide accordingly.

Sec. 88. Service by publication. Where the person on whom

the service of the summons is to be made cannot, after due

diligence, bn found within the Territory, and that fact appears

by affidavit to the satisfaction of the court or a judge thereof,

and it in like manner appears that a cause of action exists

against the defendant in respect to whom the service is to be

made, or that he is a proper party to an action relating to real

property in this Territory, such court or judge mav grant
an order that the service be made by the publication of a

summons in either of the following cases :

1. Where the defendant is a foreign corporation, has proper

ty within the Territory, or the cause of action arose therein ;

2. Where the defendant, being a resident of this Territory,
has departed therefrom, with intent to- defraud his creditors,.



CIVIL PROCEDURE 27

or to avoid the service of a summons, or keeps himself conceal*

ed therein with the like intent ;

3. Where he is not a resident of this Territory, but has prop

erty therein, and the court has jurisdiction of the subject of the

action ;

4. Where the subject of the action is real or personal prop*

erty ..n this Territory, and the defendant has or claims a lien

or interest, actual or contingent, therein, or the relief demanded

consists wholly or partly in excluding the defendant from any
interest or lien therein ;

5. Where the action is for divorce, in tho cases prescribed

by law. The order must direct the publication to be ma<le in

some newspaper to be designated as most likely to give notice SerTiceop
to the person to bo served, and for such lengths of time as may p»bl«*lwa

be deemed reasonable, not less than once a week for six weeks.

In case of publication, tho court or judge must also direct a
copy of the summons and complaint to be forthwith deposited
in the post office, directed to the person to be served, at his

place of residence, unless it appear that such residence is neither

known to the party making the application, nor can with reas

onable diligence bo ascertained by him. When publication is

ordered, personal service of a copy of the summons and com

plaint, out of the Territory, is equivalent to, ,publication and

deposit in the post office. The defendant against whom publi

cation is ordered, or his representatives, on application and

sufficient cause shown at any time before judgment, must be

allowed to defend the action ; and, except in an action for di

vorce, the defendant against whom publication is ordered or

his representatives, may, in like manner, upon good cause

shown, be allowed to defend after judgment, or at any time
within one year after notice thereof^ and within seven years
after its rendition, on such terms as may be just; and if the
defence be successful, and the judgment or any part thereof
have been collected, or otherwise enforced, such restitution

may thereupon be compelled as the court directs ; but the title
to property sold under such judgment to a purchaser in good'
faith shall not be thereby affected. And in all cases where pub
lication is made, the complaint must be first filed, and the sum

mons, as published, must state the time and place of such filing..
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In actions for the foreclosure of mortgages on real estate, al
ready instituted, or hereafter to be instituted, if any party or
parties having any interest in or lien upon such mortgaged

premises are unknown to the plaintiff, ami the residence' of

such party or parties ^annot, with reasonable diligence, be as

certained by him, and such fact shall be made to appear, by
affidavit, to the court, or to a justice thereof, such court or jus
tice may grant an order that the summons be served on such

unknown party or parties by publishing the same for six weeks,

once in each week successively, in the official paper of the Terri

tory, and in a newspaper printed in the county where the prem
ises are situated, provided a paper be published in such county,
and if no paper be published in the county, then in a paper
published nearest the county seat of such county in the Terri

tory, which publication shall be equivalent to a personal service

on such unknown party or parties.

'a»»inttnd Sec. 89. Joint and several debtors. Where the action is
»»T.r»l deb'ar» . .

against two or more defendants, ana the summons is served on

one or more, but not on all of them, the plaintiff may proceed as

•follows':

1. If th« action be against defendants jointly indebted upon
contract, he may proceed against the defendant served, unless

the court otherwise direct; and if he recover judgment, it may
be entered against all the defendants thus jointly indebted so far

only as that it may be enforced against the joint proper ty ofal'j.

and the separate property of the defendants served, and if they
are subject to arrest, against the persons of the defendants
served ; or,
2. If the action be against defendants severally liable, ho may
proceed against the defenda.nts served, in the same manner as

if they were the only defendants.
3. If all the defendants have been served, judgtrentmay bo
taken against any or either of them severally, when the plaintiff

would be entitled to judgment against such defendant or defend

ants, if the action had been against them, or any of them alone.
4. If the name of one or more parties shall, for any cause,
have been omitted in any action in which judgment shall hava

passed against the defendants named in the summons, and such

omission shall not have been pleaded in such action, the plain
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tiff, in case the judgment therein. shall remain unsatisfied, may

by action recover of such partner separately, upon proving his

joint liability, notwithstanding he may not have been named' in
the original action ; but tire plaintiff shall have satisfaction of° 1 When

only one judgment rendered for the same cause of action. wptou.

Sec. 90. When service complete. In the cases mentioned
in.section 88, the service of the summons shall be deemed com

plete at the' expiration of the time prescribed by the.. order for PrM,„

publication.

Sec.' 91 Proof of service. Proof of the service of the sum
mons, and of the complaint or notice, if any, accompanying the
same, must be as follows :

1, If served by the sheriff, his certificato'taereof ; or,
2, If by any other person, his affidavit thereof ; or,
3, In case of publication, the affidavit of the printer, or hia
foreman, or principal clerk, showing the same, and an affidavit

of a deposit of a copy of the summons in the post'office, as re*

quired by law, if the same shall have been .deposited ; or,
4, The written admission of the defendant. In case of ser
vice otherwise than by publication, the certificate, affidavit or

admission must state the time and place of the service. ipp^rlMT'

Sec. 92. Jurisdiction. Appearance. From the time of the
service of the summons in a civil action, or the allowance of a

provisional remedy, the court is deemed to have acquired juris
diction, and to have control of. all the subsequent proceedings.
A voluntary appearance of a defendant ia equivalent to person
al service of the summons upon him.

TITLE, Vr.

Chapter I. The complaint.
II, The demurrer.
III. The answer.
IV. The reply.
V. General rules of pleading.
VI. Mistakes and amendment*.
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CHAPTER I.

THE COMPLAINT.

Section 93. Forms of pleading.

94. Complaint.
■»r 95. Complaint, what to contain.

Sec. 93. Forms of pleading. All forms of pleading here.,
tofore existing are abolished ; and hereafter, the forms of plead

ing in civil actions in courts of record, and the rules by which
the sufficiency of the pleadings is to be determined, are thosa

prescribed by this act.

Sec. 94. Complaint. The first pleading on the part of tha

mi»tt» plaintiff is the complaint.

Sec. 95. Complaint, what to contain. The complaint shall

contain :

1, The title of the cause, specifying the name of the court
in which the action is brought, the name of county in which

the plaintiff desires the trial to be had, and the names of th»

parties to the action, plaintiff and defendant.

2, A plain and concise statement of the facts constituting *
cause of action, Without unnecessary repetition.
3, A demand of the relief to which the plaintiff supposes hira»
self entitled. If the recovery of money be demanded, the
amount thereof shall be stated.

CHAPTER II.

THE DEMURRER.

Section 96 Defendant to demur or answer.

97. When the defendant may demur.
98. Demurrer, what to specify.
99. How to proceed if complaint be amended.
100. Objection not appearing on complaint.
101. Objection, when waived.

Sec. 90. Defendant to demur or answer. The only pleading o»

*M»ur« the part of defendant is either a demurrer or an answer. It must b»
1"* **

be served within thirty days after the service of the copy of th»
complaint.
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Sec. 97. When defendant may demur. The defendant may demu 4efen*»»4

to the complaint when it shall appear upon the face thereof, either— 'wi"1"'

1, That the court has no jurisdiction of the person of the defen
dant, or the subject of the action; or,
2, That the plaintiff has not legal capacity to sue ; or,

3, That there is another action pending between the same parties,
for the same cause ; or,

4, That there is a defect of parties, plaintiff or defendant; or,

5, That several causes of action have been improperly united;

or,

6, That the complaint does not state facts sufficient to constitute a

cause of action.

Sec. 98. Demurrer must specify grounds of ohjection. The de- BfmoTer to
murrer shall distinctly specify the grounds of objection to the com- Jj^JJJJeJJ**
plaint. Unless it do so, it may be disregarded. It may be taken to
the whole complaint, or to any of the alleged causes of action sta

ted therein.

Sec. 99. Bow to proceed if complaint he amended: If the com- n_w topi„^,i«
plaint be amended, a copy thereof must be served on the defendant, '/J",^^"1' *■

who must answer it within thirty days, or the plaiutifF, upon filing

with the clerk on due proof of the service, and of the defendant's

omission, may proceed to obtain judgment, as provided by section

199, but where an application to the court for judgment is necessa*

ry, ten day's notice thereof must be given to the defendant.

See, 100. Objection not appearing on complaint. When any of

the matters enumerated in section 97 do not appear upon the face of appearing **
complaint,

the complaint, the objection may be taken by answer.

Sec. 101. Objection, tohen deemed icaived. If no such objection objection w»»m
bo taken either by demurrer or answer, the defendant shall be deem-

*alTi*

ed to have waived the same, exceptiug only the objection to the ju
risdiction of the court, and the objection that the complaint does nok

itate facts sufficient to constitute a cause of action.

CHAPTER III.

THE ANSWER.

Sktioh 102. Answer, what to contain.
103. Counter-claim. Several defences.

104. Demurrer and answer, when allowed.
105. Sham and irrelevant defences to be stricken out.
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Aniwer, what
t* coBtMlU.

B (roarer and
aniwer, when
allowed

Sham and
irreleTant
**fiauces

Sec. 102. Answer, tchatio contain. The answer of the defendant

must contain.^-

1, A general or .specific denial of each material allegation of th»

complaint controverted by the defendant, or of any knowledge
or in

formation thereof sufficient to form a belief:

2, A statement of any new matter constituting a defence or coun

ter claim, in ordinary and concise language, without repetition.

Sec. 103 Counter-claim. Several defences. The counter-olahn

mentioned in the last section must be oue existing in favor of a de.

fendant, and against a plaintiff, between whom' a several judgment

might be had in the. action, and arising out of one of the fallowing

causes of action :

1, A cause of action arising out of the contract or transaction set

forth in the complaint as the foundation of the plaintiff's claim, or

connected with the subject of the action ;

2, In an action arising on contract, any other cause of -action aris

ing also on contract, existing at the commencement of the action.

The defendant may set forth by answer as many deCencea and coun

ter-claims as ho may have, whether they he such^ s have been
here

tofore denominated legal or equitable, or both. They must each b»

separately stated, and refer to the causes of
action which they aie in

tended to answer, in such manner that they may be intelligibly dis

tinguished.

Sec. 104. Demurrer and answer. The defendant may
demur, to

one or more of several causes of action stated in the complaint, and.

answer the residue.

Sec. 105. Sham and irrelevant defences. Sham and irrolevant

answers and defences may be stricken out on motion, and upon such

terms as. the court may in their discretion impose.

CHAPTER IV.

THE REPLY.

SscTioif 106. Reply. Demurrer to answer.

107. Motfon for judgment upon answer.

108 Dem'urrer to reply.

vmwtr Sec. 106. Reply. Demurrer to nmsicer. When the answer con-

tains new aaatter ooostitutingia- counter-clawn- fhe p ntiff maj,
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within thirty days, reply to such new matter, denying generally or

ipecifically each allegation controverted by him, or any knoweldge or

information thereof sufficient to form a belief; and he may allege, \n
ordinary and concise language, without repetition, any new matter
not inconsistent with the complaint, constituting a defence to such
new matter in the answer"; and the plaintiff may in all cases demur
to an answer containing new matter, where, upon its face, it doei
not constitute a counterclaim or defence, and the plaintiff may de»
mar to one or more of such defences or counter-cbiras, and reply to
the residue of the' counter-claims. And in other cases, when an an-

»wer contains new matter constituting a defence by way of avoidance,

the court may, in its discretion, on the defendant's'motion, require
a feply to such new matter ; and in that caso, the reply shall be sub

ject to the same rules as a reply to a counter-claim.'

Sec. 107. Ilotion jor judgment on answer. If the answer contain Motion (w
» statement of new matter constituting a counterclaim and the i.nd,^£Q""
plaintiff fail to reply or demur thereto withia the time prescribed by
law, the defendant may move, on a notice of not less than ten days,

for such judgment as ho is entitled to upon such statement, and if
the case require it

,
a writ of inquiry of damages may beissuad.

Sec, 108. Demurrer to reply. If a reply of the plaintiff to any D9m,,rr«- •>
defence set up by the answer of the defendant be insufficient, the

defendant may demur thereto, and shall state the grounds thereof:

CHAPTER V.

GENERAL RULES CP PLEADING.

SjtcriON 109. Pleadings be subscribed and verified.

110. Pleadings, how verifitd.
111. How to state an account'in pleading.
112. Pleadings to be liberally construed.
113. Irrelevant or redundant matter to be stricken out,
and indefinite matter made more definite.

114. Judgment, how to be pleaded.
115. Conditions precedent; hdw to be pleaded.
116. Private statutes, botv to be pleaded.
117. Libel and slander, how Stated in complaint.
118. Answer in such cases
119. Answer in actions to recover property distrained
for damage,

120. What causes of action may be joined.
121. Allegation not denied, when to be deemed true.
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riMdinR3 to b» Sec. 109. Pleadings to be subscribed and verified. Every pleading

'»r!fle'!bod in a court of record must be subscribed by the party or his attorney ;
and when any pleading is verified, every subsequent pleading, except

a demurrer, must be verified also.

„ .. . Sec. 110. Pleadings, how verified. The verification must be to
,T»ri(i«d the e£fect that the same is true to the knowledge of the person

making it
,

except as to those matters stated on information. and be

lief, and, as to those matters, he believes it to be true, and must bo

by the affidavit of the party, or if there be several parties .united in

interest, and pleading together, b
y one at least of such parties ac

quainted with the facts, if such party be within the county where
the attorney resides, and capable of making the affidavit. The affi

davit may also be made by the agent or attorney, if the action or de
fence be founded upon a written instrument for the payment of mon

ey only, and such instrument be in the possess on of the agent or at

torney, or if all the material allegations of the pleading be within the
personal knowledge of the agent or attorney. When the pleading

is verified by any other person than the party, he shall set forth in

the affidavit his knowledge, or the grounds of his belief on the sub

ject, and the reasons why it is not made by the party. When a cor

poration is a party, the verification may be made by any officer there

of; and when the Territory, or any officer thereof in its behalf, is a

.party, the verification may be made by any person acquainted with

the facts. The verification may be omitted when an admission pt

.the truth of the allegation might subject the party to prosecution for

felony. And no pleading can be used in a criminal prosecution
against the party, as proof of a fact admitted or alleged in such
pleading.

itemi a: account Sec. 1^- Items of account. Particulars. It BuaU not be neces-
r.uicuiurs

sary for a party to set forth in a pleading the items of an account

therein alleged ; but he shall deliver to the adverse party, within

ten days after the demand thereof in writing, a copy of the account,
which, if the pleading is verified, must be verified by his own oath,
or that of his agent or attorney, if within the personal knowledge of
such agent or attorney, to the effect that he believes it to be true, or
be precluded from giving evidence thereof. court, or a judge
thereof, may order a " further account," when the one delivered is

defective ; and the court may in all cases order a bill of particular*
of the claim of either party to be furnished.

piessinirs, how Sec. 112. Pleadings, how construed. In the construction of a

camuued p ading for purpose of determining its effect, its allegation
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shall be liberally construed, with a view of substantial justice be"
tween the parties.

Sec. 113. Irrelevant or redundant. Indefinite or uncertain. If irTrttvant ar
irrelevant or redundant matter be inserted in a pleading, it may be dealTiteor
stricken out, on motion of any person aggrieved thereby. And when

tal"

the allegations of a pleading are so indefinite or uncertain that the
precise nature of the charge or defence is not apparent, the court may
require the pleading to be nsade definite and certain by amend-
ment.

Sec. 114. Judgments, hoio ffl:he pleaded. In pleading a judgment, jndgmenti h
or other determination of a court or officer of special jurisdiction, it to ha p}rui**

shall not be necessary to state the facts conferring jurisdiction, but
such judgment or determination may be stated to have been duly
given or made. If such allegation be controverted, the party plead*
ing shall be bound to establish, on the trial, the facts conferring ju
risdiction.

Sec, 115. Conditions precedent, how to be pleaded. Instrument for conditi»n»
payment of money only. In pleading the performance of conditions tiTto^'piMlM
precedent in a contract, it shall not be necessary to state the facts
showing such performance ; but it may be stated generally that tho

party duly performed all tho conditions on his part ; and if such alle
gations be controverted, the party pleading shall be bound to estab

lish', on the trial, the facts showing such performance. In an action
or defence founded upon an instrument for the payment of money on

ly, it shall be sufficient for a party to give a copy of tho instrument,
and to state that there is due to him thereon from the adverse party a

specified sum, which he claims,

fcee. 116. Private statutes, how tobe pleaded. In pleading a pri- Prir»te ftatntts
vate statute, or a right derived therefrom, it shall be sufficient to rei-

b°w pletimt

fer to such statute, by its title and the day of its passage, and the
.court shall thereupon take judicial notice thereof,

Sec. 117. Libel and slander, how stated in complaint. In an ac» Mieisiu
lion for libel or slander, it shall not be necessary to state in the com™

,Uni"'

plaint, any extrinsic facts, for the purpose of showing the appHca-,
tion to the plaintiff of the defamatory matter out of which the cause

of action arose, but it shall be sufficient to state generally that the
same was published or spoken concerning the plaintiff, and if such
allegation be controverted, the plaintiff shall be bound to establish,

on trial, that it was so published or spoken.

Sec. 118, Answer in such cases. In the actions men ioned in the unn
last section, the defendant may, in his answer, allege both the truth
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of the m tter charged as defamatory and any mitigating circumstan

ces, to reduce the amount of damages ; and whether he' prove tho

justification, or not, he may give,' in evidence., the mitigating circum

stances..

i,m[i, Sec. 119.-vBi actions to recover property distrained for damage,

diArVinadtf
'
answer need not set forth title. In an action to recover the posses-
g-lon Qf pr0perty distrained doing damage, an answer, that the defen

dant, or person by whose command he acted', was lawfully possessed

of the real property upon which the distress was made, and that the

property distrained was at the time doing damage thereon, shall be

good, without setting forth the title to such real property.

w.hit oauaaa of Sec. 120. What cause of action may be joined in the same com.'
Mtitajoin

piaint. The plaintiff may unite in the same complaint several cau

ses of action, whether they be such as have been heretofore denomi

nated legal or equitable, or-both, where they all rise out' of,

1, The same transaction, or transactions connected with the same

subject of action ;

2, Contract, express or implied ; or,

3, Injuries, with or without force, to person or property, oreither;

or

4, Injuries to character ; cr

5, Claims to recover real property, with or without damages for

the withholding thereof, and the rents and profits of the same ; or

6, Claims to recover personal property, with or without damages
fer the withholding thereof; or

7, Claims against a trustee, by virtue ofa contract, or by opera
tion of law. But the cause of action, >so united, must' all belong to
one 'of- these. classes, and, except in actions for the foreclosure of
mortgag.es, must affect all the parties to the action, and not require
different p of trial, and must be separately stated. In aotions
to foreclose mortgages the court shall hawc power .to' adjudge and

direct the payment, by the mortgagor, of any residue of the mort
gage debt that may remain unsatisfied after a sale "oflhe mortgaged
premises, in cases.in which the mortgagor shall be personally liable
for the debt secured by such mortgage ; and if the mortgage debt be
secured by the covenant or obligation of any person other than the

mortgagor, the plaintiff iaay make such person a party to the action,

and the court may adjudge payment of the residue of such debt re

maining unsatisfied after a sale of the mortgaged premises against
*uch other person, and may caforce judgment as in other cases.

Sec. 121. Alienation- not denied, when to be deemed-true. Everv
true aaterial allegation of the pompk not controverted by he answer,
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as prescribed in section 102, and every material allegation of new
matter in the answer, constituting a counter-claim, .not controverted
by the reply, as prescribed in section 106, shall, for purposes of the
action be taken as true. But fehs allegation of new matter in the
answer, not relating to a counter-claim, or of new matter in a reply-
is to be deemed controverted by the adverse party as upon a direct
denial or 'avoidance, as the oase may require.

CHAPTER VI.

MISTAKES IN PL DINO, AND AMENDMENTS.

Section 122. Material variances, how provided for.

J23. Immaterial variances, bow provided for.
124. What not to be deemed a variance.

125. Amendments of course and after demurrer.
126. Amendments by the court,

127. Court may give relief in case of mistake.
128. Suing a party by a fictitious name.
129. No error or defect to be regarded unless it affect
substantial rights.

130. Supplemental complaint,' answer and' reply.

Sec. 122. Material variance. No variance between the allog* n»t»ri»i
tion in a pleading and tho proof shall be deemed material, unless it »»*»»a•

have actually misled the adverse party to his prejudice, in maintain-"

ing his action or defense, upon the merits. Whenever it shall be
alleged that a party has been misled, the fact shall be proved to the

satisfaction of the court, and in what respect he has been misled;
and thereupon the .court may order the pleading, to be amended, up
on such terms as shall be just.
Sec. 123 Immaterial variance. Where the variance is not ma-
terial, as provided in the last section, the court may direct the fact v°Jun'?i'*1
to be found according to the evidence, or may order an immediate
amendment without costs.

Sec. 124. Failure of proof. Where, however, the allegation of
the cause of action or defence to which the proof is directed is un- Failur* •'»'«

proved, not in some particular or particulars only, but in its entire

scope and meaning, it shall not be deemed, a case of variance, within

the last two sections, but a failure of proof.

Sea.. 125. Amendments, of course and after allowance of demurrer.
Acy pleading, may be onee amended by the party of course, without

A,n,n,1,,1"*,
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costs, and without prejudice to the proceedings already had. at any

time within twenty days after it is served, or at any time before the

period for answering it expires ; or it can be so amended at any time

within twenty days after the service of the answer or demurrer to

such pleading, unless it be made to appear to the court that it was

done for the purposes of delay, and the plaintiff or defendant will

thereby lose the benefit of a term for which the cause is or may be

noticed; and if it appear to the court that such amendment was
made for such purpose, the same may be stricken out, and such

terms imposed as to the court may seem just. lu such case a copy
of the amended pleading must be served on the adverse party. Af
ter the decision of a demurrer, either ali a general or special term,

the court may, in its discretion, if it appear that the demurrer was
interposed in good faith, allow the party to plead over upon such

term as may be just. If the demurrer be allowed for the cause
mentioned in the fifth subdivision of section 97, the court may, in its

discretion, and upon such terms as may be just, order the action to

be divided into as many actions as may be necessary to the proper
determination of the causes of action therein mentioned,

Amcuctmant by See. 126, Amendment by order. The court may, before or after

judgment, in furtherance of justice, and on such terms as may be

proper, amend any pleading, process or proceeding, by adding or

striking out the name of any party; or by correcting a mistake in
the name of a party, or a mistake in any other respect ; or by insert
ing other allegations material to the case ; or, when the amendment

does not change substantially the claim or defence, by conforming
the pleading or proceeding to the facts proved.,

Rriio/ in case of ^eC- 127. Relief in case of mistake. The court may likewise, in
miHtUe its discretion, and upon such terms as may be just, allow an answer

or reply to be made, or other act to be done, after the time limited

by this act, or., by an order, enlarge such time ; and may also, in its

discretion, and upon such terms as may be just, at any time within
one year after, notice thereof, relievea party from a judgment, order
or other proceeding, taken against him. through his mistake, inad

vertence, surprise, or excusable neglect, and may supply an omission

in any proceeding; and whenever any proceeding taken by a party
fails to conform in any respect to the provisions of this code, the
court may, in like manner, and upon like terms, permit an amendn

ment of such proceeding, so' as to make it conformable thereto.

rmnf.om name Sec. 128. H ictitious name When the plaintiff shall bo ignorant of
the name of a defendant, such, defendant may bo designated in any
pleading or proceeding, by any, name; and when his true name shall
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be discovered, the pleading or proceeding may be amended accor
dingly.

Sec. 129. Errors or defects to be disregarded. The court shall, in Mm»n disra-

every stage of action, disregard any error or defect in the pleadings
s,rd"1

or proceedings, which shall not affect the substantial rights of the ad
verse party; and no judgment shall bo reversed or affected by reason

of such error or defect.

Sec. 130. Supplemental pleading. The plaintiff and defendant, supplemental
respectively, may be allowed, on motion, to make a supplemental >,le*di,,»,

complaint, answer, or reply, alleging facts material to the case, oc

curring after the former complaint, answer, or reply, or of which the

party was ignorant when his former pleading was made.

TITLE VII.

OF THE PROVISIONAL REMEDIES IN CIVIL ACTIONS.

hapter !• Arrest and bail.

II. Claim and delivery of personal property.
III. Injunction.
IV. Attachment.
V. Provisional remedies,.

CHAPTER I

ARREST AND BAIT*.

SscrtoN 131 No person to be arrested in civil action, except as
prescribed.

132. Arrest in eiyil actions, in what cases.
133. Order for arrest, by whom to be made.

134. Affidavit to obtain order for arrest. To what ac
tions this chapter applies.

135. Security by plaintiff before obtaining order for ar
rest.

13G. Order for arrest, when it may be made, and its

;

form.

187. Original affidavit and order to be delivered to sheriff,
and copy to bo delivered to defendant.

138. Arrest, how made.

3*
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Section 139. Defendant to be discharged on giving bail. or ma

king a deposit.
140.. Bail, how given.
1.41. Surrender of defendant.
142. The like.

143. Bail, how proceeded against.
144. Bail, how exonerated.
145. Delivery of undertaking of bail to plaintiff, and its

acceptance or rejection by him.

14G. Notice of justification. New bail.
147. .Qualification of bail,

148. Justification of bail.
149. Allowance of hail.
150. Deposit in lieu of bail
151. Payment of deposit into court.
152. Substituting bail for deposit.

153. Deposit, how disposed of after judgment in the action.

154. Sheriff, when liable as bail.

155. Proceedings on judgment against sheriff.
156. Bail liable to sheriff.

157. Vacating order of arrest or reducing bail.

158. Affidavits on motion to vacate order of'arrest or reduc*
bail.

irM«i», Sec. 181. No person to be arrested, xcept as .prescribed.
No person shall be arrested in a civil action, except as pre
scribed by this act; but this. provision shall not apply to pro

ceedings for contempt.
)•*»•* ••»*• Sec. 132. In what cases. The defendant may be arrested,

as hereinafter prescribed, in the following cases:

1. In an action for the recovery of damages, on a ennse of
action not arising out of contract, where the defendant is not

a resident of the Territory, or is about to remove therefrom,
or where the action is for an injury to .person or character, or

for injuring, or for wrongfully taking, detaining or converting

property ;

2. In an action for a fine or penalty, or on a promise to
marry, or for money received, or for property embezzled or

fraudulently misapplied, by a public officer, or by an attorney,

solicitor or counselor, or by an officer or agent of a corpora
tion or banking association, in the course of his employment
as such, or by any factor, agent, broker or other pers n in a
fiduciary capacity, or for any misconduct or neglect in office,
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of" in a professional employment ;
3. In an action to recover the possession of personal prop
erty unjustly detained, where the property or any part thereof
has been concealed,- removed or disposed of, so that it cannot
be found or taken by the sheriff, and with the intent that it
Bhould not bo found or taken, or»with the intent to deprive
the plaintifF of the benefit thereof.

4. Where 't!ie defendant has been guilty of a fraud in con

tracting the debt, or incurring the obligation for which the
action is brought, or in concealing or disposing of the property
for the taking, detention or- con version of which the action is

brought, or when the .actkm is brought to recover damages for
fraud or deceit ;

5. When the defendant has removed or disposed of his

property, or is about to do so, with the intent to defraud his

creditors. But no female shall be arrested in any action, ex

cept for a willful injury to person, character or property.

Sec. 133 Order for arrest, by whom made. An order for order, bT»»»«
the arrest of the" defendant must be obtained from a judge of

m' *

the court in which the action is brought.

Sec. 134. Affidavit to obtain order. To what actions this Affidavit, »»

chapter applies. The order may be made where it shall ap

pear to the judge, by the affidavit of the plaintiff or of any
other person, that a sufficient cause of action exists, and that
the case is one of those mentioned in section 132. The pro

visions of this chapter shall apply to all actions included within
the provisions of section 132, and in which judgment shall not

have been obtained.

Sec. 135. Security by plaintiff before order of arrest. Be- 8ecuri"

fore making the order, the judge shall require a written un*

dertaklng on the part of the plaintiff, with or without sureties,

to theiffect that if the defendant recover judgment, the plain
tiff will pay all costs that may be awarded to the defendant,

and all damages which he may sustain by reason of the arrest,

not exceeding the sum specified in the undertaking, which shall

be at least one hundred dollars. If the undertaking be execu-
ted by the plaintiff, without sureties, he shall annex thereto an

affidavit that he is a resident and householder or freeholder

within the Territory, and worth double the sum specified in the
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undertaking, over all his debts nd liabilities, and exclusive of.
all property exempt from' execution by the laws of this Terri

tory.

crier, form of Sec. 136. Order, when made, and its form. The order

may be made to accompany the summons, or at any time af-

terwards before judgment. It shall require the sheriff of the
county where the defendant may be found, forthwith to arrest

him and hold him to bail in a specified 'Bum, and return the

order, at a place and time therein mentioned, to the plaintiff

or attorney, by whom it shall be subscribed or indorsed. But
said order of arrest shall be of no avail, and shall be vacated

or set aside on motion, unless the same is served upon the

defendant, as provided by law, before the docketing of any'

judgment in the action ; arrd the defendant shall have twenty

days, after the service of the order of arrest, in which to an

swer the complaint in the action, and to rafove to vacate tho

order of arrest, or to reduce the amount of bail.

*irw»Tit to
^ec" Affidavit and order to he delivered to s eriff, and

»nom delivered f.0py to defendant. The affidavit and order of arrest shall be

delivered to the sheriff, who upon arresting the defendant, shall

deliver to him a copy thereof.

irrest.how Sec. 138. Arrest, how made. The sheriff shall execute the
a'"JQ

order by arresting the defendant, and keeping him in custody

until discharged by law, and may call the power of the county
to his aid in the execution of the arrest, as in case of process.

Defendant dis- Sec. 139. Defendant to he discharged on bail or deposit.
tiring ban The defendant, at any time before execution, shall be dis

charged from the arrest, either upon giving bail or upon de

positing the amount mentioned in the order of arrest, as provi
ded in this chapter.

B4ii,iioirgi7en. Sec. 140. Bail, how given. The defendant may give bail,
by causing a written undertaking to be executed by two or
more sufficient bail, stating their places of residence and occu

pations, to the effect that the defendant shall at all timea ren»
der himself amenable to the process of the court during the

pendency of the action, and to such as may be issued to enforce
the judgment therein, or if he be arrested for the cause men
tioned in the third subdivision of section 132, an undertaking
te the same effect as that provided by section 164.
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Sec. 141. Surrender of defendant. At any time before a ^nrrendprot

t'^.£end 3m
failure to comply with the undertaking the bail may surrender
the defendant in their exoneration, or he may surrender him
self to the sheriff of the county where he was arrested, in the
following manner:

1. A certified copy of the undertaking of the bail shall bo
delivered to the sheriff, who shall detain the defendant in his

custody thereon, as upon an order of arrest, and shall by a cer

tificate in writing, acknowledge the surrender ;

2. Upon the production of a copy of the undertaking and

sheriff's certificate, a judge of the court may, upon a notice to

the plaintiff of eight days, with a copy of the certificate, order

that the bail be exonerated; and on filing the order and the

papers used on said application, they shall be exonerated ac

cordingly. But this section shall not apply to an arrest for

cause mentioned in subdivision 3 of section 132, so as to dis

charge the bail from an undertaking given to the effect provi

ded by sectioa 164.

Sec. 142. Surrender of defendant. For the purpose of sur
rendering the defendant, the bail at any time or place, before

they are finally charged may themselves arrest him, or by a

written authority, indorsed on a certified copy of the under

taking, may empower any person of suitable age and discre

tion to do so.

Sec. 148. Bail, how proceeded against. In case of failure mm.iiow
to comply with the undertaking, the bail may be proceeded SSiSt!"

against, by action only.

Sec. 144. Bail how exonerated. The bail may be exoner- now exonw
ted

ated, either by the death of the defendant, or his imprisonment

in a State or Territorial prison, or by his legal discharge from

the obligation to render himself amenable to the process, or by

his surrender to the sheriff of the county where he was arrested,
in execution thereof, within twenty days after the commence

ment of the action against the bail, or within such further time

as may be granted by the court.

Sec. 145. Delivery of undertaking to plaintiff, and its ac- BeiiTery of! »~

eeptance or rejection hy him. Within the time limited for that piainu^'"*

purpose, the sheriff shall deliver the order of arrest to the plain
tiff or attorney by whom it is subscribed, with his return in-.
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dorsed, and a certified copy of the undertaking of tke bail.

The plaintiff, within ten days thereafter, may serve upon the

sheriff a notice that he does not accept the bail, or he shall be

deemed to have accepted it
,

and the sheriff shall be exonerated

from liability.

xotice '',f justi- "Sec. 14G. Notice o
fjustification. New bail. On the re

flation new • . •

ceipt of such notice, the sheriff or defendant may, within ten

days thereafter, give to the plaintiff, or attorney by whom the

order of arrest is subscribed, notice of the justification of the

same or other bail (speclfyingthe place of residence and occupa

tion of thelatter) before a judge of the court, at a specified time

and place; the time to be not less than five nor more than ten

days thereafter. In case other ball be given, there shall be a

new undertaking, in the form prescribed in section 140.

qin»iiflc»tions ot Sec. 147. Qualifications of bail. The qualifications of bail

must be as follows :

1
. Eich of them must be a resident and hou eholder or free

holder, within the Territory.
.2. They must each be worth the amount specified in tho or

der of arrest, exclusive of' property exem t from execution ; but

the judge, or a justice of the peace, on justification, may allow

more than two bail to justify severa ly in amounts less than that

expressed in the order, if the whole' justification be equivalent
to that of two sufficient bail.

jMtiflcaiion of ^ec. ^48. Justification of bail. For the purpose of justiE-
k"'

cation, each of the bail shall attend before the judge, or a justice
of the peace, at the time and place mentioned in the notice,

and may be examined on. oath on the part of the plaintiff
touching his sufficiency, in such manner as the judge or justice
of the peace, in his discretion, may think proper. The exam

ination shall be reduced to writing and subscribed by the bail

if required by the plaintiff.

Sec. 149. Allowance o
f hail. -If the judge or justice of the

peace find the bail sufficient, he shall annex the examination to
the undertaking, indorsehis allowance thereon, and cause them
to be filed with the clerk ; and the sheriff shall thereupon be
exonerated from liability.

Bapanit with Sec. 150. Deposit with the sheriff. The defendant may, at

Allowance gf
toll
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the time of his-arrest, instead giving bail, deposit with the

sheriff the amount mentioned in the order. The sheriff shall

thereupon give the defendant a certificate of the deposit, and

the defendant shall be discharged out of custody.

Sec. 151. Payment of deposit into court. The sheriff shall, paymcnl'lf
within four days after the deposit, pay the same into court, and coSn"

la"

shall take from the officer receiving the same two certificates of

such payment, the one of which he shall deliver to the plaintiff
and the other to the defendant. For any default? in making
such payment the same proceedings may be had on the official

bond of the' 'sheriff to collect the sum deposited as in other

cases of delinquency.

Sec. 15'2. Substituting bail for deposit. If money be de- 8ubst'tot-»p. ....... . ... , . ta» roraejxM*
posited, as provided in the last two sections, bail may be given
and justified upon notice, as prescribed in section 146, any timo

before judgment ; thereupon the judge before whom the justifis
cation is had, shall direct in the order of allowance, that the

money deposited be refunded by the sheriff to the defendant,
and it shall be refunded;accordingIy.

Sec. 153. Deposit, hoiv disposed of. Where money shall Deposit h.iw
. • , . , „ disposed »f

have been so deposited, it it remain on deposit at the time of
an order or judgment for the payment of money to the plaintiff,
the clerk shall, under the direction of the court, apply the
same in satisfaction thereof, and after satisfying the judgment,
6hall refund the surplus, if any, to the defendant. If the judg
ment be in favor of the defendant, the clerk shall refund to him
the whole sum' deposited and remaining unapplied.

Sec. 154. Sheriff, when liable as bail.. If, after being arres- sheriff wh«
ted,when there is a jail to which the defendant may be committed

liable"l",ii

the defendant escape or berescued, or bail be not given or jus
tified, or a deposit be not made instead thereof, the sheriff shall
himself be liable as bail. But he may discharge himself from
such liability, by the giving and justification of bail, as provi
ded in sections 146, 147, 148, and 149, at any time before pro

cess against the person of the defendant, to enforce an order or
judgment in the action.

Sec. 155. Proceedings on judgment against sheriff. If a Jaagrat*t
judgment be recovered against the sheriff'' upon his liability as aeilmt

,b*rl"r
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bail, and an execution thereon be returned unsatisfied, in whole

or in part, the same proceedings may be had on the official bond

of the sheriff, to collect the deficiency, as ia other cases of de

linquency.

B»ii liable to Sec. 156. Bail liable to sheriff '. The bail taken upon the
arrest shall, unless they justify, or other bail be given or jus
tified, be liable to the sheriff by action for damages, which he

may sustain by reason of such omission.

Twating order Sec. 157. Vacating order of arrest, or reducing hail. A
defendant arrested may, at any time before judgment, apply,

on motion, to vacate the order of arrest, or to reduce the
amount of bail.

Affidavits on Sec. 158. Affidavits on motion. If the motion be made
upon affidavits on the part of the defendant, but not otherwise,

the plaintiff may oppose the same by affidavits, or other proofs,
in addition to those on which the order of arrest was made.

uf arrest

notion

CHAPTER II.

CLAIM AND DELIVERY OF PERSONAL PROPERTY.

Section 159. Claim and delivery of personal property.
160. Affidavit and its requisites.
161. Requisition to sheriff to take and deliver property.
162. Security by plaintiff.
103. Exception to sureties.
104, Defendant, when entitled to re delivery.
165. Justification of defendant's sureties.
100. Qualification and justification of sureties.

167. Property, how taken when concealed in building

or enclosure.

168. Property, how kept.
109. Claim of property by third person.
1TQ. Notice and affidavit, when and where to be filed,

Delivery of Sec. 159. Delivery of personal property. The plaintiff, inpersonal prop3T» . .» i T,
*r an action to recover the possession ot personal property, may,

at the time of issuing the summons, or at any time before an

swer, claim the immediate delivery of such property, as provi

ded in this chapter.
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Sec. 160. Affidavit and its requisites. Where a delivery ia Bequuue* cr
claimed, an affidavit must be made by the plaintiff, or by some

affla*Til

one in hia behalf, showing,

1, That the plaintiff is the owner of the property claimed
{particularly describing it), or is lawfully entitled to the pos
session thereof, by virtus of a special property therein, the facta
in respect to which shall be set forth ;

2, That the property is wrongfully 4etained by the defen
dant ;

3, The alleged cause of the detention thereof, according to
his best knowledge, information, and belief;

4, That the same has not been taken for a tax, assessment,
or fine, pursuant to a statute ; or seized under an execution or
attaohment against the property of the plaintiff ; or, if so seiz
ed, that it is, by statute, exempt from such seizure ; and
5, The actual value of the property.

Sec. 161. Requisition to sheriff to take and deliver the Requisition w

property. The plaintiff may, thereupon, by an indorsement ia
ehmff

writing upon the affidavit, require the sheriff of the county where
the property claimed may be, to take the same trom the defen

dant and deliver it to the plaintiff.

Sec. 162. Security by plaintiff. Upon the receipt of the Security br
affidavit and notice, with a written undertaking executed by
one on more sufficient sureties, approved by the sheriff, to tho
effect that they are bound in double the value of the property,
as stated in the affidavit for the prosecution of the action, for
the return of the property to the defendant, if return thereof
be adjudged, and for the payment to him of such sum as may,
for any cause, be recovered against the plaintiff, the sheriff
shall forthwith take the property described in the affidavit, if
it be in the possession of the defendant or his agent, and retain
it in his custody. He shall also, without delay, serve on the
defendant a copy of the affidavit, notice, and undertaking, by
delivering the same to him. personally, if he can be found, or
to his agent, from whose possession the property is taken ; or,
if neither can bo found, by leaving them at the usual place of
abode of either, with some person of suitable age and discre
tion.

Sec. 163. Exception to sureties. The defendant may, Exception *•M
enretie*
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Within. 'three daJs after the service of a copy of the affidavit
and undertaking, give notice to the sheriff that he accepts 'to
the sufficiency of the sureties. If he fail to do so, he shall be
deemed to havewaived all objection to them. When the de
fendant exeepts, the sureties shall justify on notice in like
manner as upon bail on arrest. And the sheriff shall bo re

sponsible for the sufficiency of the sureties, until the" objection'
to-th em is either waived as above Tiravided, or until they shall

justify, or new sureties shall be substituted and justify. If
the defendant except to the sureties, he cannot reclaim the

property, as provided in the next section.

Sec. 164. Defendant, when entitled to re delivery. At any
Swiwr

** °
time before the delivery of the property to the plaintiff, the

defendant may, if he do' hot except to the sureties of the
plaintiff, require the return thereof, upon giving to the sheriff

a written undertaking, executed by two or more sufficient
sureties, to the effect that they are bound in double the value
of the property, as stated in the affidavit of the plaintiff, for
the delivery thereof to tho plaintiff, if such delivery be ad
judged, and for the payment to him cf such sum as may, for

any cause, be recovered against (.he defendant. If a return of
the property be not so required, within three ditys after the
taking and service of notice to the defendant, it shall be.de-
livered to the plaintiff, except as provided in section 16£K'

• •f»n4anU Sec. 165. Justification of defendant's sureties. The de-

JSrtuk'i?""' fendact's sureties, upon a notice to the plaintiff of not less
than two nor more than six days, shall justify before a judge
or justice of the peace, in the same manner as upon bail on
srrest ; upon such justification, the sheriff shall deliver the
property to the defendant. The sheriff shall be responsible for
the defendant's sureties, until they justify, or until justifica
tion is completed or expressly waived, and may retain the
property until that time ; but if they, or others in their place,
fail to justify at the time and place appointed, he shall deliver
the property to the plaintiff.

JJJJWo»U m
*t Sec. 166. Qualifications and just ification cf sureties. The
qualifications of sureties, and their justification, shall be as are

3
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prescribed by section 147 and 148 in respect to bail upon an
order of arrest.

Sec. 167. Prope ty, hoiv taken when concealed in building Proper b.i
er enclosure. If the property, or any part thereof, be con- ««»»iai°a
cealed in a building or inclosure, the sheriff shall publicly de
mand its delivery. If it bo not delivered, he shall cause the
building or inclosure to be broken open, and take the property
into his possession ; and if necessary, he may call to his aid
the power of his county.

Sec. 168. Property, hoiv kept. When the sheriff shall have n*wtm^
taken property, as in this chapter provided, he shall keep it in
a secure place, and deliver it to the party entitled thereto, upon
receiving his lawful fees for taking, and his necessary expenses
for keeping, the same.

Sec. 1G9. Claim of property by third person. If the prop- cuim .f *
erty taken be claimed by any other person than the defendant

"

or his agent, and such person shall make affidavit of his title
thereto and right to the possession thereof, stating the grounds
of such right and title, and'servethe same upon the sheriff", tho
sheriff shall not be bound to keep the property, or deliver it to
the plaintiff, unless the plaintiff, on demand of him or his agent,
(shall indemnify the sheriff»against such claim, by an undertak
ing, executed by two sufficient sureties, accompanied by the affi
davits, that they are each worth double the value of the prop
erty as specified in the affidavit of the plaintiff exclusive of
property exempt from execution and freeholders and household
ers of the county. And no claim to sueh property, by any
other person than the defendant or his agent, shall be valid
against the sheriff, unless made as aforesaid ; and. notwithstand
ing such claim, when so made, he may retaia the property a
reasonable time to demand such indemnity.

Sec. 170. Notice and affidavit, when and lohere to he filed, y.tes.f
The sheriff shall file the notice and affidavit, with his proceed^

"

ings thereon, with the clerk of the court in which the action is
pending, within twenty days after taking the property men
tioned therein.

fit, Iliac **-
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CHAPTER III.

urdw

INJUNCTION.

Section 171. Writ ot injunction abolished, and order substituted.
172. Temporary injunction, in what cases granted.

173. At what timo it may be granted. XJoDy affidavit
to be served.

174. Injunction after answer.

175. Security upon injunction. Damages how ascer

tained.

170. Order to w cause why injunction should not be

granted.

177. Security upon injunction to suspend b siness x>f

corporation.

178. Motion to vacate or modify injunction.

179. Affidavits on motion.

i-i»ncuouiir Sec. 171. Injunction by order. The writ of injunction, ag

a provisional remedy, is abolished, and an injunction by order

is sub.stit.uted therefor. The order may be made by the court

in which tho action is brought, or by a judge thereof in the

cases provided in tho next section, and, when made by a judge,

may be enforced as the order of tho court.

Sec. 172. Injunction in what cases.

1, Where it shall appear by the complaint that the plaintiff

is entitled to the relief demanded, and such relief, or any part

thereof, consists in restraining the commission or continuance

of some act the commission or continuance of which, during the

litigation, would produce injury to the plaintiff ; or

2, When, during the litigation, it shall appear that the de*

fendant is doing, or threatens, or is about to do, or procuring

or suffering some act to bo done in violation of the plaintiff's

rights respecting the subject of the action, and tending to

render the judgm nt ineffectual, a temporary injunction

may be gra ted to restrain such act.

8, And where, during the pendency of an action, it shall ap

pear by affidavit that the defendant threatens,
or is about to re

move or dispose of his property, with intent to defraud his

creditors, a temporary injunction may be granted to restrain

such removal or disposition.

Tit what catei
granted
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Sec. 173. At what time it may be granted. Copy affidavit £'' "l£tjjm'u
to be served. The injunction may be granted at the time of Jf^J ^r*^*TK
commencing the action, or at any time afterwards, before judg

ment, upon its appearing satisfactory to the court or judge, by

the affidavit of the plaintiff, or of any other person, that suffi
cient grounds exist therefor. A copy of the affidavit must be
.served with the injunction.

Sec. 174. Injunction after answer. An injunction shall mjanciun ,«w
not be allowed after the defendant shall have answered, uniess

*nsw<"

upon notice, or upon an order to show cause'; but in such case

the defendant may be restrained until the decision of the court

or judge granting or refusing the injunction.

Sec. 175. Security upon injunction Damages, Where no J1,Jn°?^'i"n
provision is made by statute as to security upon an injunction, »»m»ec"

the court or judge shall require a written undertaking on the

part of the plaintiff, with or without sureties, to the effect that

the plaintiff will pay to the party enjoined such damages, not

exceeding an amount to be specified, as he may sustain by rea

son of the injunction, if the court shall finally decide that the
plaintiff was not entitled thereto. The damages may be ascer

tained by a reference, or otherwise, as the court shall direct.

Sec. 176. Order to show cause. Restraint in meantime. ori„ ,„ f^ayr
If the court or judge deem it proper that the defendant, or any c*u*e
©f several defendants, should be heard before granting the in

junction, an order may be made requiring cause to be shown,

at a specified time and place, why the injunction should not be

granted ; and the defendant may, in the meantime, be re

tained.

Sec. 177. Security upon injunction to suspend business o
f

seenritt upon

corporation. An injunction to suspend the general and ordinary impend tali-
business of a corporation shall not be granted except by the tin

° co'por*'

court or a judge thereof. Nor shall it be granted without due
notice of the application therefor, to the proper officers of the
corporation, except where the people of this Territory are a

party to the proceeding, and except in proceedings to enforce

the liability of stockholders in corporations and associations for
banking purposes, as such proceedings are or shall be provided

by law, unless the plaintiff shall give a written undertaking, ex

ecuted by tiro sufficient sureties, to be approved by the court
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or judge, to the effect that the plaintiff wilt, p y all damages
not exceeding, the sum to be mentioned in the undertaking;

which such corporation may sustain by reason of'the injunction,
it the court shall finally decide that the plaintiff was not entt

tied thereto. The damages may be ascertained by a reference

or otherwise, as the court shall direct.
Hon,« u »»- Sec. 178. Motion to vacate or modify injunction. If the
ojiMtioa injunction be granted by a judge of the court, without notice,

the defendant, at any time before the trial, may apply, upon
notice, to a judge of the court in which the action is brought,
to vacate or modify the same. The application may be mado

upon complaint and the affidavits on which the injunction was

granted, or upon affidavits on tire part of the defendant, with

or without the answer.

i*.ur:u»a Sec. 179. Affidavits an motion. If the application be made
upon affidavits on the par.t of the defendant, but not otherwise,

the plaintiff may oppose the same by affidavit or other proofs^

in addition to those on which the inj n was granted.

CHAPTER ITO

ATTACHMENT.,

Section 180. Property. of foreign corporations, and of min-resi-'
dent or absconding or coacealed'def'endants, may

be attached..

181. Attachment, by whom granted.

182. In what cases attachment ma} be issued. Affida
vits to be filed.

183. Securityion. obtaining attachment.

184. Attachment, to whom directed', ,and .what to re-

quire.
185. Mode of proceeding in executing.a tachment.

186. Proceedings in case of perishable property or vessels.

187. Interest in corporations or associations liable to at

tach men t.

188. Attachment, how executed ou -property incapable

of manualdelivery.

18 Certificate.of defendant's interest, to be. furnished
by corporations.

lQO iJudgmen t, ,hcw, satisfied.
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Section 191. When action to recover notes, &c., of defendant
may bo. prosecuted bv the plaintiff in the action in
which the attachment issued.

192. Bond to sheriff on attachment, how disposed of on
juiicr/ient for defendant.

193. Discharge of attachment, and return of property or
its proceeds to defendant, on his appearance in the
action.

194. Undertaking on the part of the defendant.
195. When sheriff to return attachment with his proceed
ings thereon.

196. Sheriffs fees.

Sec. 180. Property of non-residents'. Ac., may be attached. Prop»Tiy.»
retidrata Ac

"In an action arising on contract for the recovery of money »»•* vi*

only, or in an action for the wrongful-conversion of personal

•property, against a Corporation created by or under the laws

of any other Territory, State, government or country, or

against a defendant who is not a resident of this Territory or

'against a defendant who has absconded or concealed himself,

or whenever any person or corporation is about to remove any
of his or its property from this Territory, or has assigned, dis

posed of, secreted, or is about to assign, dispose of or secreto

any of^his oraits property with intent to defraud creditors, as

hereinafter mentioned, the plaintiff, at the time of issuing the

summons, or any time afterwards, may have the property of

such defendant or-corporation attached, in the manner herein

after prescribe!!, as a security for the satisfaction of such judg

ment as the plaintiff may recover ; and for the purposes of this

section an action shall be deemed commenced when the sum

monses issued ;

Provided however, That personal service of such summons

shall be made, or publication thereof commenced within thirty

days.

Sec. 181. Warrant, by whom granted. A warrant of at- warr»»ti»
tachinent must be obtained from the clerk of the court in which

wh'"1M",<

the action is brought.

Sec. 182. In what cases warrant may be issued. Affidavits In what
to be filed. The warrant may be issued whenever it shall ap-

"

pear by affidavit that a cause of action exists against such de
fendant, specifyi g the ajnount of the claim aiul the grounds
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thereof, and that the defendant is either a foreign corporation,

or not a resident of this Territory* or has^ departed therefrom

with intent to defraud his creditors, or to avoid the service of

a summons, or keep himself concealed therein with the like in

tent, or that such corporation or p rson has removed, or is-'

about to remove any of his or its property from this Territory'

with intent to defraud his or its creditors, or has assigned, dis

posed of or secreted, or is about to assign, dispose of, or se

crete any of his property, with the like intent, whether such de

fendant be a resident of this Territory or not.

•ecority.n oii- Sec. 183. Security on obtaining warrant. Before issuing

the warrant, the clerk shall require a written undertaking on

part of the plaintiff with sufficient surety, to the effect that if
the defendant recover judgment, or the attachment be set

aside by the order of the court, the plaintiff will pay all costs

that may be awarded to the defendant,. and all damages whioh

he may sustain by reason of the attachment, not exceeding the

sum specified in the undertaking, whioh shall be at least two

hundred and fifty dollars.

w»rr.nt,t» Sec. 184. Warrant, to whom directed, and ivhat to require*
vjioai directed.

The warrant shall be directed to the sheriff of any county in

which property, of such defendant may be, and shall require

him to attach and safely keep all the property of such defend

ant within his county, or so much thereof as may be sufficient to

satisfy the plaintiff's demand, together with costs and expenses,

the. amount of which must be stated in conformity with the

complaint, together with costs and expenses. Several war

rants may be issued at the same time to the sheriffs of different

eounties.

«»ii»»fpro. Sec. 185. Mode, ofproceeding in executing warrant. The
sheriff to whom such warrant of attachment is directed and de

livered, shall proceed thereon in all respects in the manner re

quired of him by law in case of attachments against absent

debtors; shall make and return an inventory, and shall keep the

property seized by him, or the proceeds of such as shall have

been sold, to answer any judgment which may be obtained in

such action; and shall, subject to the direction of the court or

judge, collect and receive into his possession all debts, credits,

and effects of the defendant. The sheriff may also take such



CIVIL PROCEDURE

legal proceedings, either in his own name or in the name of such

defendant, as may be necessary for that purpose, and discon

tinue the same at such times and on such terms as the court or

judge may direct.

Sec. 186. Proceedings in cane of perishable property or ves- c*»osor re*.*.* r 1 t J »bl. yr.perlj
sets. If any property so seized shall be perishable, or if any
part of it be claimed by any other person than such defendant,
or if any part of it consist of a vessel, or of any share or in
terest therein, the same proceedings shall bo had in all respects
as are provided by law upon attachments against absent debt

ors.

Sec. 187. Interest in corporations or associations liable to cwu«»i»t»T»it

attachmerit. The rightfc' or shares which such defendant may
have in the stock of any association or corporation, together
with the interests and profits thereon, and all other property
in this Territory of such defendant. shalP e liable to be attach^
ed and levied upon, and sold to satisfy the judgment and ex

ecution.

Sec. 188. Attachment, how executed on property incapable £ow»i«"ti<
of manual delivery. The execution of the attachment upon
any debts or oth'elr property incapable of manual delivery to

the sheriff, shall be made by leaving a certified copy of the

warrant of attachment with the president or other head of the

association or corporation, or the secretary, cashier or man

aging agent thereof, or with the debtor or individual holding

such property, with a notice showing the property levied on, or

if the property a'ttac'^ed be unoccupied reil property, by post
ing thereon a certified copy of such warrant.

Sec. 189. Certificate of defendant's interest to be furnished Corporation! »o
> • , , -re . „ . , . fornleh ••nll-
by corporations. W henever the sheriff shall, with a warrant cite

of attachment, or execution against the defendant, apply to

such officer, debtor, or individual, for the purpose of attaching,
or levying upon such property, such officer, debtor, or individ

ual shall furnish him with a certificate under his hand, desig

nating the number of rights or shares of the defendant in the

Btock of such association or corporation, with any dividend or

any incumbrance thereon, or the amount and description of the

property held* by such association, corporation or individual,

fer the benefit of or debt owing; to the defendant. If such ofti-
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cer, debtor, or individual refuse to do so, he may be required
by the court or judge to attend before him, and be examined
on' oath, concerning the same, and obedience to such order may

be enforced by attachment.

M,ii.f.»UQn of Sec. 190. Judgment, how satisfied. ln case judgment be
entered for the plaintiff in such action, the sheriff shall satisfy
the same out of the property attache'd by him, if it shall be
sufficient for that purpose :

1. By pnying over to such plaintiff the proceeds of all sales
of perishable property, and of any vessel, or share or interest
in any vessel sold by him, or of any debts or credits collected
by him, or so much as shall be necessary to satisfy such judg
ment ;

'2
. If any baLmce remain due, and an execution shall Jiaye

been issued on such judgment, he shall proceed to sell,. under

such execution, so much of the attached property, real or .per
sonal, except as provided in subdivision four of this section, as

may be necessary to satisfy the balmce, if enough for that

purpose shall remain in his hands; and in ease erf ttie aie of

any rights or shares in the stock of a corporation or association,

the sheriff shall execute to the purchaser a certificate of sale

thereof, and the purchaser shall thereupon' have aHl the rights

and privileges in respect thereto which were had b
y such de

fendant ;

3
. If any of the attached prope ty belanging to the defen

dant shall have passed out of the h d of the sheriff without

having been sold or converted into money, such sheriff shall

repossess himself of the same, and for that purpose shall have

all the authority which he had to seize the same under tho

attachment; and any person who shall willfully conceal or
withhold such property from the sheriff, shall be liable to

double damages, at the suit.of the party injured ;

4
. Until the judgment against the defendant shall be paid,
the sheriff may proceed to collect the notes and other evidences

of debts that may have been seized or attached under the war

rant of attachment, and to prosecute any bond he may have

taken in the ourse of such proceedings, and apply the pro

ceeds thereof to the payment of the judgment. At the expi
ration of -months from the docketing of the judgment, th»
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court shall have power upon the petition of the plaintiff", ac-

companied by an affidavit setting forth fully all the proceedings

which have been had by the sheriff sinoe-the service of the at*

tachment, the property attached, and tho 'disposition the.-oof,

and also the affidavit of the sheriff that he has used diligence

and endeavored to collect the evidences of- debt in his l»iwl*.so .f*^,e*i"
**

attached, and that there .remains uncollected of the sa«ce any

part or portion thereof, to order the sheriff to sell the same,

upon such terms and in sueh manner as shall be deemed proper.

Notice of such application shall be given vto the defendant or

his attorney, if the defendant shall have appeared in the ac
tion. In ense the summons has. not been personally aei»vcd on

the defendant, the court shall muke such rule or order, as to

the service of notice arid the time of servioe, as shall be deemed

just. When the judgment and all costs of the proceedings

shall have been paid, the sheriff, upon, reasonable demand,

shall deliver over to the defendant the residue of the attached

property, or the proceeds thereof.

Sec. 191. When action to recover notas, 'f c., of defendant Aetien to
, . . ». 77 recover acta**

may be prosecuted by plaintiff in the action in which the at
tachment issued. The actions herein authorized to be brought

by the sheriff .may be prosecuted by the .plaintiff, or under his

direction, upon the delivery by him to the sheriff of an under

taking executed by two sufficient sureties, to the effect that the

plaintiff will indemnify the. sheriff from all damages, costs, and
expenses on account thereof, not exceeding two hundred and

fifty dollars in any one action. Such sureties shall, in all cases,
when required by the sheriff, justify by making an affidavit that
each is a 'householder, and worth double the amount of the
penalty of the bond, over and above all demands and liabilities,
and exclusive of property exempt from execution.

Sec. 192. Bond to sheriff on attachment, how disposed 'of''Bona toiharw
. how ditpeioo.

on judgment for defendant. If the foreign corporation, or
absent or absconding or concealed defendant, recover judg
ment agninst the plaintiff in such action, any bond taken by
the sheriff, except such as are mentioned in the hist section,
all the proceeds of sales and moneys coll -cted by him, and all
the property attached remaining in his hands, shall be deliver

ed by him to the, ^t'&ndurit, h ag t, on request and the
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Discharge of
attachment,
raluru of
property, 3tc

&*fei»!ant'fl
aadertaking

warrant shall bo discharged, and the property released there

from.

Sec. 198. discharge of attachment, and return ofproperty
or its proceeds to defendant, on his- appearance in action'.

Whenever the defendant shall have appeared in such action,

he may apply to the officer who issued the attachment, or to

the court, for an order to discharge the same; and if the same
be granted, all the proceeds of sales and moneys collected by
him, and all the property attached remaining in his hands,

shallbc delivered or paid by him to the defendant or his agent
and released from the attachment. And where there is more

than one defendant, and several property of either of the de*
fendants has been seized by virtue of the order of attachment,

the defendant whose several property has been seized may ap

ply to the officer who issued the attachment, or tho court, for

relief under this section.

Sec. 194. Undertaking on the part of the defendant; Up

on such application, the defendant shall deliver to the court or

officer an undertaking executed by at least two sureties, who

are residents and freeholders or householders in this Territory,

approved by such' court or officer, to the effect that such sure

ties will, on demand, pay to the plaintiff the amount of judg

ment that may be recovered against the defendant in the action

not exceeding the sum specified in he undertaking, which

6hall be at least double the amount claimed by the plaintiff in
h;.s complaint. If it shall appear by affidavit that the proper
ty attached be less than the amount claimed by the plaintiff,

the court or officer issuing the attachment, may order the same

to be appraised, and the amount of the undertaking shall then

be double the amount so appraised. A d in .all .•cases the de
fendant may move to discharge the attachment, as in the case"

of other provisional remedies. And where there is more than

one defendant, and several property of either of the defendants
has been seized by virtue of the order of attachment, the de
fendant whose several property has been seized may deliver to

the court or officer an undertaking, in accordance with the pro
visions of this section, to the effect that he will, on demand,
pay to the plaintiff the amount of judgment that may be re
covered against such defendant. And all the provisions cfi
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this 'section applicable to such undertaking shall be applied
thereto.

Sec. 195. When sheriff to return warrant and proceedings when warrant
thereon. When the warrant shall be fully executed or dis-

t° ba return**"

charged, the sheriff shall return the same with his proceedings
thereon, to the court in which the action was brought.

Sec. 196. Sheriff's fees. The sheriff shall be entitled to sheritr<»»-
the same fees and compensation for services, and the same dis

bursements under this title, as are now allowed by law for like

services and disbursements.

CHAPTER V.

PROVISIONAL REMEDIES.

Sec. 197. Powers of court as to receivers, deposit of money, Powersor
cfv., in court, and' other provisional remedies. Judgment for Mnrt,e»ud oumt

. . , , provisional
sum admitted due. A receiver may be appointed : remedial

1. Before judgment, on the application of either party, when

he establishes an apparent right to property which is the sub

ject of the action, and which is in the possession of an adverse
party, and the property, or its rents and profits are in danger
of being lost or materially injured or impaired except in

cases where judgment upon failure to answer may be had
without application to the court;

2. After judgment, to carry the judgment into effect ;
3. After judgment, to dispose of the property according to
the judgment, or to preserve it during. the pendency of an ap
peal, or when an execution has been returned unsatisfied, and
the judgment debtor refuse, to apply his property in satisfac

tion of the judgment;
4. In the cases provided in this Code, and by special statutes
when a corporation has been dissolved, or is insolvent, or in im
minent danger of insolvency, or has forfeited its corporate
rights; and in like cases, of the property within this Terri

tory of foreign corporations. Receivers of the property within

this Territory, of foreign corporations, shall be allowed the

Bame.commissi.qns as are allowed by law to the trustees of the
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estates of absconding, conacalcd, and nonresident debtors.

~"5. In such other cases as are now provided by law, or may
be in accordance with the existing practice, except as otherwise

provided in this- act. When it is admitted by the" pleading

or examination'of a party, th»t he has in his possession or under

his control any money or other thing capable of delivery,

which, being the subject of the litigation, is held by him as

trustee for another party, or which belongs oris due to-another

party, the court may order the same to be deposited in court,

or delivered to such party, with or without security, subject to

the further direction of the court. Whenever, in the exercise

of its authority, a court shall have ordered the deposit, deliv

ery or conveyance of money or other. .property, and the order

is disobeyed, the court, besides punishing the disobedience as for

contempt, may make an order requiring the sheriff to take the

money or property, and deposit, deliver or convey it
,

in con

formity with the direction of the court. When the answer of

tbe defendant expressly, or by not denying,. admits part of the

plaintiff's claim to be just, the court, on 'motion, may order

such defendant to satisfy that part of the claim, and may en

force the ordsras it enforced a judgment -or provisional remedy.

TITLE

OF THE -TRIAL -AND JUDGMENT IN OIVIL ACTIONS.

Chapter I- Judgment upon failure to answer, &c.

II. Issues and mode of the trial.
III. Trial by jury.
IV. Trial by the court.
V. Trial by referees.

VI. The maimer of entering judgment

CHAPTER L

JUDGMENT UPON FAILURE TO NSWER, &0.

Section. 198. Judgment defined.
199. Judgment on failure of^defendant to answer, or

for excess over C0u*uter*alniai.
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Section 200. JuflIi»ment on frivolous demurrer, answer ok

reply.

Sec. 198. Judgment defined. A judgment is the final le term in- Tannine* .r
ation^of the rights of the partics'in the action.

»*»»•■•

See. 199. Judgment on failure of defendant to answer, or for ex- Judj.ment »r
cess over counter claim; Judgment may be had, it the deten- m»i ot
tiant iau to-answer the complaint, as follows :

1, In any action arising on contract for the recovery of money
only, the plaintiff may file with the clerk prqof of personal service

of the summons and complaint on one or more of the defendants, or

of' the summons according to the provisions of section 83 arnd that

no answer has been received. The clerk shall thereupon enter judg
ment for the amount mentioned in the summons, agaibstf he defendant

or defendants, agsinst one or more of several ciefetidabts, in the cases

provided for in section 89. But if the complaint be not sworn to, and
iueh action is on an instrument for the paym nt of money only, the
clerk, on its production to him shall assess the' amount due to the

plaiutifF thereon ; and in other cases shall ascertain the amount

which the plaintiff is entitled to recover in such action, from his ex

amination, under oath, or other proof, and enter the judgment for

the amount so assessed or ascertained, In case the defendant give

notice of appearance in the action, he shall be entitled to five day's

notice of the time and. place of such assessment.

Where the defendant, by his answer in any such action, shall not

deny the plaintiff's claim, but shall set up a counter'claim, amounting

to less than the plaintiff's claim, judgment may bo had by the plain

tiff for the excess of said claim over the said counterclaim, iu like
manner in any such action, upon the plaintiff's filing with the cleik»

of the court a statement admitting such counter-claim, which state

ment shall be annexed to and he a part of the judgment roll.

2, In other actions the plaintiff may, upon the like proof, apply
to the court, after the expiration of the tjme for answering, for the

relief demanded in. the complaint. If .the faking of an account of
the proof of any fact be necessary to enable the court to give judg

ment, or to carry the judgment into effect, the court may take the

account or hear the proof, or may, in its discretion, order a reference
for that purpose. And where the action is for the recovery of
money only, or of spe fic real or personal property, with damages
for the withholding thereof, the court may order the damages to be

assessed by a jury, or, if the examination of a long account be in-
Tolved, by a referenaa a& 'abovo proxitled.- If the defeuiant give
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notice of appearance in the action before the expiration of the time
for answering, he shall be entitled to eight day's notice ot the 'time

and place of application to the court for the relief demanded by the

complaint.

3, In action where the service of the summons was by pubhca
tion, the plaiatiff may, in like manner, apply for judgment, and the

court must thereupon require proof to be made of the demand men

tioned ia the complaint; and it the defendant be not a resident of
the Territory, must require the plaintiff or his agent to be examined

on oath respecting any payments that have been made to the plain

tiff, or to any one for his use, on account of such demand, and may
irender judgment for the amount which he is entitled to recover.

Hefore rendering judgment the court may, in its discretion, require
•the plaintiff to cause to bo filed satisfactory security, to abide, tha

►order of the court, touching the restitution of any estate or effects

which maybe directed by such judgment to be transferred or de

livered, or the restitution of any money that may be collected un-
•der or by virtue of such judgment, in ease the defendant or his rep

resentatives shall apply and be admitted to defend the action, and

shall succeed in suah defer: cc.

JuannCTt nn Sec. 200. Judgment on frivolous demurrer, answer or reply.

»i»murrcr If a demurrer, answer or reply fee frivolous, the party prejudiced
thereby, upon a previous notice of five days, may apply to a judge

of the court either in or out of the court, for judgment thereon, and

judgment may bo given accordingly,

CHAPTER II.

ISSUES, AND MODE OF TRIAL.

Section 301. The different kinds of issues.

202. Issue of law

203. Issue of fact

204. On issue of both law and fact, the issue of law to

be first tried
205. Trial defined
200. Issues, how tried
207. Issues triable by the court
208. Issues, whore to be tried

209. Either party may give notice of trial. Note of
issue

210. Order of disposing of issues on the calendar
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CHAPTER II.

Sec 201. The different hind of issues, issues arise upon the issues differ*!*

pleadings when a fact or conclusion of law is maintained by one

party and controverted by the other. They are of two kinds :

1, Of law ; and 2, Of fact.

Sec. 202. Issue of late- An issue of law arises, oriiw

1, Upon a demurror to the complaint, answer or reply, or to some

part thereof.

Sec 203. Issue of/act. An issue of fact arises, of

1, Upon a material allegation in the corn'plaint controverted by the

answer, or

2, Ujpon new matter in the answer controverted by the reply ; or

3, Upon new matter in the reply, except an issue of law is joined
thereon.

Sec. 204. On the issues of .loth law and fact, the issue of law to be i!sne, ot tet>
first tried Issues both of law and of fact may arise upon dilfcrent |," "ilii*
parts of the pleadings in the same action. In such cases the issues arst

of law must bo first tried, unless the court otherwise direct.

Sec. 205. Trial defined. Atrial is the judicial examination of »eflniti»n •<J trial
the issues between the parties, whether .they be issues of law or of

fact.

Sec. 206. Issues how tried. An issue of law must be tried by Trial ot uraw

the .court, unless it be referred, as provided, in section 222. An is
sue, of fact, in an action for the recovery of money only, or of specific
real or personal property, or for a divorce from the marriage contract

must be tried by a jury, unless a jury trial be waived, as provided in
section 218, or a refercuce be. ordered, as provided in section 222.

Sec. 207. Other issues to he tried by the court. Every other , , . ,* J Issues tried t;r
issue is triable by the court, which, however, may order the whole c°Brt

issue, or any specific question of fact involved therein, to be tried by
a jury, or may refer it, as provided in section 222.

Sec. 208. Issues, where to be tried. All issues ol fact, triable by whontebt
a jury or by the court, must be tried before a single judge. Issues of

trie

fact must be tried at a regular term of the district court when the
trial is by jury, otherwise at a regular or special term, as the court

may, by its rules, prescribe. Issues of law must be tried at a regular
or special terTu of the district court.

Sec. 200. Either party may give notice of trial. Note of issue.
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At any time after issue, and at least ten days
before the court, either

party may give notice
of triai. The party giving the /notice shall

■ithrr ii»rtjr furnish the clerk, at least eight days
beLre the court, with a note

'»».r »''e notico , . .

•r tri»i of the issue, coutaini'ug the tille of the
action, the names, or the at-

X>U »t iliue

•>a»r to*t»-

01 UM3 nauv, v wu ........—0

torneys,; nd the time when the
last pleading was served ; and the

clerk sh ill thereupon enter the cause upon
the calendar, according

to the date of the issue.

Sec. 210. Order of disposing of issues on the calendar.
The is

sues on the. calendar shall he disposed of in the
following order, un-

less, for the convenience of parties or the dispatch
of business. tha

court shall otherwise direct :

1. Issues of fact to be tried by a jury ;

2. Issues of fact to be tried by? the eourt
'

3.- Issues of law.

CHAPTER III.

TRIAL BY JUBT.

Section 211 Notice of trial Separate trial'
212. Court to be furnished with a copy of the pleading*

213. General and special verdicts defined.

21-). When jury may render either; general or special
verdict, and when trig court may direct a special
findin

215. On special findirfg with a general verdict, the

former to control

2IG.. Jury to assess defendant's damages in certain
cases

21 Entry of the verdjct. Motion for novr trial

CHAPTER -III.

„ „ Sec. 211. Notice of trial. S-piwate trial. Either party srivinc

the notice may bring the issue, to trial, and in the absence of tb»

adverse party, unless the court, for good cause, otherwise direct,maj

prpcecd with his case, and take a dismissal of the complaint, or
a

verdict or judgment, as the' case may require.

A separate trial between! a plaintiff and cny of the several defen
dants may be allowed by the court Wheuever, in its opinion, justie*

will thereby be promoted."
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Sec. 212. Court to he furnished with cop;/ of pleadings, &c. Court fnrslthad
AVhen tho issue shall be brought to trial by tho plaintiff, he shall

with pleading*

furnish the court with a copy of the summons and pleadings, with

the offer of the defendant, if any shall have been made. When the
issue shall be brought to tria'1 by the defendant, and the plaintiff

shall neglect or refuse to furnish the court with a copy of the sum"

mons and pleadings and the offer of the defendant, the same may
be furnished by the defendant.

Sec. 213. General and special verdicts defined. A general verdict Terdlcti define
is that by which tho jury pronounces generally upsu all or any of

the issues, either in favor of the plaintiff or defendant. A special
verdict is that by which the jury find tho facts only, leaving the

judgment to trie court.

See. 214. Vi hen jurymay .render either general or special verdict, 'wnenjurj may
and,' when court may direct special finding. In an action for the JuS^direct,
recovery of specific property, if the property have not been deliver-

6peclal Tordiot

ed to the plaintiff or the defendant by his answer claim a return
thereof, the jury shall assess the value of the property, if their
verdict b

' in favor of the plaintiff, or if they find in favor of the
defendant, and that, he is entitled to a rc ra theicof, and may
at the same time assess the damages, if any. are claimed in the
complaint or answer, which the prevailing party has sustained b

y
reason of the detention or taking and withholding such property.

] n every action for the recovery of money only, or specific real

property, the jury, in their discretion, may reader a general or spe-
eial verdict. In all odier cases, the court may direct the jury to

,6ud a special verdict in writing upon all or .any of the issues, and in
all' cases may instruct them, if they render a general verdict, to find
upon p icuhr questions of fact, to bo stated in writing, and may

direct^ written finding thereon. The special verdict or finding shall

be filed with the clerk, and entered upon the minutes.

Sec. 215. On special finding with general verdict, former to con- specui finding
trol. Whore a special Ending of facts shall be inconsistent with the ^Suf*"1
general verdict, the former shall control the latter, and the court shall

give judgment accordingly.

Sec. 210. Jury to assess defendant's damages in certain cases. JnrJ t° ,SS081
When a verdiet s found for the plaintiff in an action for the recov- damases

ery of money, or for the defendant when a set-off for the recovery
of mooey is established beyond the amount of the plaintiff's claim

as establisned, the jury must also assess the amount of the recovery.
They may also; under the direction of the court, assess the amount



»g
CIVIL PROCEDURE

of the recovery .when the court give judgment for the plaintiff on

the answer. If a set-off established at the trial, exceed the plain
tiff's demand so established, judgment for the defendant mast be

given for the excess ; or if it appear that the defendant is entitled to
any other affirmative Telief. judgment must be given accordingly.

Kotryot »»rdict See. 217. E.Ury of the v.rdict. Motion for new trial.
M*

1. Upon receiving a verdict, the clerk shall make an entry in

his minutesl specifying the tims and place of the trial, the names of
the jurors and witnesses, the verdict, and either the judgment ren

dered thereon, or an order that the cause be reserved for argumentand

further consideration. If a different direction be not given by the
court, the clerk mast enter judgment in conformity with the verdict.

2. If an exception betaken, it may be reduced to writing at the
time, or entered on the judge's minutes, aud afterwards settled as

provided by the rules of the court, and then stited in writing in a

case, or separately, with so much of the evidence as may be ma

terial to the questions to be raised, but need not bo sealed or signed.,

nor need a bill of exceptions be made.

3. Ii the exceptions be in the first instance stated in a case, and it
be afterwards necessary tc separate them, the separation may bo made

under the discretion of the court, or a judge thereof

4. The judge who tries the causo may, in his discretion, entertain

a motion, to be made on his minutes, to sot aside a verdict and grant

a new trial upon exception^, or for insufficient evidence, o- for ex

cessive damages; but such r.ution inactions hereafter tried, if heard
upon the minutes, cau only bo heard A the same term at which the

trial is had. When such motion is heard r.nd decided upon :the

minutes of the judge, and an appeal is taken from the decision, a

case or exceptions must be settled in the usual form, upon which the

agreement of the appeal must be had.

CHAPTER IV.

TRIAL BY THE COURT.

Section 218. Trial by jury, boiv waived.
219. On trial by the court, judgment, how given.
2'JO. Exceptions, how and when taken.
"221. Proceedings upon judgment on i ;suc of lav;.
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CHAPTER IV.

Sec. 218. Trial 'by jury, how waived. Trial by jury may Trial bjjory,
be waived by the several parties to an issue of fact, in actions

on contract, and, with the assent of tkecoHrt, in other actions,
in the manner fallowing :

1, By failing to appear at the trial.
2, By written consent, in person or by attorney, filed with
tho clerk.

3, By oral consent in open court, entered in the minutes.

Sec. 219. On trial by the court, judgment, how to be given. J^^nl°^
Upon a trial of a question of fact by the court, its decision B"6»

>shall be given in writing, and shall contain a statement of the

facts found, and the conclusions of law separately ; and upon

a trial of an issue of law, the decision shall be made in the samo
manner, stating the conclusion of law. Such decision shall be

filed with the clerk within twenty days after the court at which

the trial took place. Judgment upon the decision shall be en
tered accordingly.

Sec. 220. Exceptions, how and when taken. Exceptions,
± manner of

1, For the purpose of an appeal, either party may except to
t,ting

a decision on a matter of law arising upon such trial within

ten days after notice in writing of the judgment, in the same

manner and with the same effect as upon atrial by jury.
2, And either party desiring to review, upon the evidence
appearing on the trial, either of the questions of facts or of

law may, at any time within ten days after notice of the judg
ment, or within such time as may be prescribed by the rules of

the court, make a case or exceptions in like manner as upon a

trial by a jury, except that the judge, in settling the case, must
briefly specify the facts found by him, and his conclusions of

law.

Sec. 221. Proceedings upon judgment on issue of laze. Proceeding! on

On a judgment for the plaintiff upon an issue of law, the plain
tiff may proceed in the manner prescribed by the first two sub
divisions of section 199, upon the failure of the defendant to

answer, where the summons was personally served. If judg
ment bo for the defendant, upon an issue of law, and if taking



68 CIVIL PROCEDURE

jf an account or the proof of any fact be necessary to enable
the court to complete the judgment, a reference or assessment

by jury may be ordered, as in that section provided.

CHAPTER V.

L By REFEREES.

Section 222. A l;issues referable by consent.
223. Mode of trial. Effect of report. Review,.
224. Referees, how chosfin.

CHAPTER V.

Junes reforabie Sec. 222. All issues referable by consent. All or any of
the issues in the action, whether of fact or of law, or both, may

be referred; upon the written consent of the parties.

Mod. of trui Sec. 223. Mode of trialt Effect of'report. Review. The

trial by referees shalf be conducted in the'same manner, and

on similar notice, m a trial by the court. They shall have tho-

same power to grant adjournments, and to allow amendments

to any pleadings and to the summons, as the court upon such

trial, upon the same terms and with the like effect. They shall

have the same power to preserve order and punish all viola

tions thereof upon such trial, and to compel the attendance of

witnesses belore them by attachment, and to punish them as

for a contempt for non-attendance cr refusal to be sworn or

testify, as is possessed by the court. Th'ey must state the facts

founded and the conslusions of law separately ; and their de
cision must be given, and may be excepted to and' reviewed in

like manner, but with like effect in all respects as in cases of

appeal'under section 220' a and they may in like manner settle
a case of exceptions. The report of the referees upon the whole
issue shall stand as the decision of the court, and judgment
may be entered thereon in the same manner as if the action
had been tried by the court. When the reference is to report

the a,ctis,,tlie. epc.£ shall, have the ejfe.c,t of. a special yerdicl..
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Sec. 224. Referees, how chosen -In all cases of reference, fhe°,"f'h°w
the parties as to whom iseties are formed in the action (except
when the defendant is an infant or an absentee;) may agree in
writing upon a person or persons not exceeding three, and a
reference sfcall be ordered to him or them, and to no other per
sons. And if such parties do not agree, the court shall appoint
one or more referees, not more than three, 'who shall be free
from exception. And no person shall be appointed referee to
whom all parties in this action shall object, except in actions
for divorce. And no justice or judge of any court shall sit as
-referee in any action pending in the court of which he is judge,
•and not already referred. Unless the court shall order, or the
parties otherwise stipulate; the referee or referees shall make
and deliver a report within sixty days from the time the action
shall be finally submitted; and in default thereof, said referee
•.or referees shall not be entitled to receive any fees, and the
action shall proceed as if no reference had been enforced.

•>CHAPTER VI.

MANNER OF \ENiTERING JUDGMENT.

.Section 225. Judgment may be fcr or against any of the parties to
the action; may grant defendant affirmative relief.
Complaint may be dismissed for neglect to prosecute
the action. Judgment against married woman.

225. The relief to be awarded to the plaintiff.
227. Rate of damages, vhere damages are recoverable.
228. Judgment in action for recovery of personal property.
229. Judgment, how directed.
230 Clerk to keep a judgment book.
231. Judgment to be entered in judgment book.
232. Judgment-roll.
233. Judgments, hoiv and when to be docketed.

Sec. 225. Judgment may he for or against any of the par- judgment
(teg; may grant defendant affirmative re'ief. Complaint may
be dismissed tor neglect to prosecute action. Judgment against
married ivoman.
1' Judgment may be given for or .against one or more of
several plaintiffs, and for or against one or more of several de-

mar



70 CIVIL PROCEDURE

femlanta ; and it may determine the ultimate rights of the par
ties on each side, as between themselves.

2. And it may grant to tho defendant any affirmative relief

to which he may be entitled.

3. In an action against several defendants, the court may, in
its discretion, render judgment against one or more of them

leaving the action to proceed against tho others, whenever a

several judgment may be proper.

Bi»miisai of 4. The court may also dismiss the complaint, with costs in
ajniiii» i

favorof one or more defendants, in case of unreasonable neglect

on the part of the plaintiff to serve the summons on other dc

fendants, or to proceed in the cause against the defendant or

jodjmf»i defendants served. Ip an action brought by or against a mar-
woman'

"""Tled
rief] woman, judgment may be given against her as well for costs

as for damages, or both for such costs and for such damages,
in the same manner as against other persons, to be levied and

collected of her separate estate and not otherwise.

Relief awarded Sec. 226. The relief to he awarded to the plaintiff. The
lu plaintiff . ...

relief granted to the plaintiff, if there be no-answer cannot ex
ceed that which he shall have demanded in his complaint;: but

in any other case the court may grant him any relief consistent

with the case made by the complaint and embraced within the
issue.

Hite of damages
if recoverable

Sec. 227. Bate of damages ivhere damages 'are recoverable.
Whenever damages are recoverable, the plaintiff may claim and

recover, if he show himself entitled thereto, any rate of damages
which he might have heretofore recovered for the same cause
of action.

judgment for Sec. 228. J'udpnent in action for recovery of personal property.
j.ersoaal prop- . . • c i i,'rij In an action to recover the possession ot personal property, the

judgment for the plaintiff may be for the possession, or for the

recovery of possession, or the value thereof in case a delivery
cannot be had, and of damages for the detention. If the pro>
perty have been delivered to the plaintiff, and the defendant
claim a return thereof, judgment for the defendant may be for
a return of the property, or the value thereof in case a return
cannot be had, and damages for taking and withholding the
same.
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Sec. 220. Judgment, how directed. Judgment unon an is- jndgmenthow
e i r r directed

sue ot law or ot Fact, or upon confession, or upon failure to an
ther (except where the clerk is authorized to enter the same
by the first subdivision of section 199, and by section 306.) shall
be entered upon the direction of the judge, or report of referees.

Sec. 230. Clerk to keep a Judgment-booh. The clerk shall
keep, among the records of the court, a book, for the entry of
judgments, to be called the "judgment book."

Sec. 281. Judgment to be entered in Jtidgment-book. The Judgment to »»

judgment shall be entered in the judgment-book, and shall

specify clearly the relief granted, or other determination of the

action.

Sec. 232. Judgment.roll. Unless the party or his attorney
Jaagnw»'-roU

atnsll furnish a judgment-roll, the clerk, immediately after en^

tering the judgment, shall' attach together, and file the follow

ing papers, which shall constitute the judgment-roll.
1. In case the complaint be not answered by any defendant,
the summons and complaint, or copies thereof, proof of service,

and that no answer has been received, the report, if an}', and a
copy of the judgment.
2: In all other cases, the summon?, pleadings, or copies there
of, and a copy of the judgment, with any verdict or report, the
offer of the defendant, exceptions, case, and all orders or pa
pers in any way involving the merits and necessarily, affecting
the judgment.

Sec. 233. Judgments, when and how to be docketed., On fi- I)1,cketi„(,
ling a judgment-roll upon a judgment directing in whole or in J'"1*1""'

purt the payment of money, it may be docketed with the clerk
of the court where it was rendered, ami in any other county
upon the filing with the clerk of the district court foi .said

county a transcript of the original " docket," and shall be a
lisn on the real property, in the county where the same is dock>

eted, of every person against whom any such judgment shall be

rendered, and which he may have at the time ot' docketing
hereof id the county in which such real estate is situated,

or'vrhieli he shall acquire at any time thereafter, for ten years
Afom the time of docketing the same in the county where it was

rtndersd. T?ut whenever an appeal from any judgment shall
5*
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be pending, and the undertaking requisite to stay execution

on such judgment shall have been given, and the appeal per

fected as provided in the Code, the court in which such judg

ment was recovered may, on special motion, after notice to the

person owning the judgment, that the same is '• secured on ap

peal ;
"
and thereupon it shall cease during the pending of the

appeal, to be a lien on the real prooerty of the judgment debtor

as against purchasers and mortgagees in good faith.

TITLE IX.

OF THE EXECUTION OF THE JUDGMENT IN CIVIL ACTIONS.

Chatter I. The execution
II. Proceedings supplementary to the execution

CHAPTER 1.

THE EXECUTION.

Section 234. Execution within five years of course
235. Execution can only be issued by leave of court after
five years. Leave how obtained

230. Judgments, how enforced
237. The different kinds of execution
238. To what counties execution may be issued. Execution
against a married woman.

239. Execution against the person, in what cases
210. Form of the execution
241. Execution to be returned in sixty days
242. Existing laws relating to execution continued

Kxttatio» with- ^CC- Execution within five years of course. Writs of
i"af»»e

}*U» " execution for the enforcement of judgments, as now used, are
modified in conformity to this title, anil the party in whose
favor judgment has been heretofore or shall hereafter be given
may, at any time within five years after the entry of judgment,
proceed to enforce the same s pre ribe by this title.
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Sec. 235. After five years to be issued only by leave of ltsaed' **

court. Leave, how obtained. Afterthe lapse of five years from
the entry of judgment, an execution can be issued only by leave
of the court, upon motion, with personal notice to the adverse
party, unless he be absent or non-resident, or cannot be found
to make such service, in which case such service may be made
by publication, or in such other manner as the court shall di
rect. Such leave shall not be given unless it be established by
the oath of the party, or other satisfactory proof, that the
judgment, or some part thereof, remains unsati-fied and due.
But the leave shall not be necessary when execution has been
issued on the judgment within the fire years, and returned
unsatisfied in whole or in part.

Sec. 23G. Judgments, how enforced. Where a judgment ;nlorcWi
requires the payment of money, or the delivery of real or per
sonal property, the same maybe enforced in those respects by
execution, as provided in this title. Where it requires ln«
performance of any other act, a certified copy of the judgment
may be served upon the party against whom it is given, or the
person or officer who is required thereby or by law to obey
the same, and his obedience thereto enforced. If he refuse,
•he may be punished by the court as for contempt,

Sec. The different kinds of execution. There shall ™S5u!i
be three kinds of execution; one against the property of the
judgment debtor ; another against his person; and the third
for the delivery of the possession of real or personal property,
or such delivery with damages for withholding the same. They
shall be deemed the process of the court, but they need not bo
sealed nor subscribed, except as prescribed in section 240.

Sec. 23S. To what Counties execution may be issued. E&- *ow1b*Lcr'B"Tics iss.»p»» mecution against a married woman. When the execution is ™"i9i
against the property of the judgment debtor, it may be issued
to the sheriff of any county where judgment is docketed.
When it requires the delivery of real or personal property, it
must be issued to the sheriff of the county where the property
or some part thereof, is situated. Executions may be issued
at thesime time to different counties. Real property adjudged
lobe sold must be sold in the county where jt lies, by the sher-
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Against thu
parson

Form of
•lecutioa

iff of the county, or by a referee appointed by the court for
that purpose, and thereupon the sheriff or referee must exe
cute a conveyance to the purchaser, which conveyance shall be

effectual to pass the rights and interests of the parties adjudg
ed to be sold. An execution may issue against a married

Woman, and it shall direct the levy and collection of the
amount of the judgment against her from ber separate prop

erty, and not otherwise.

Sec. 239. Execution against the person, in what cases. If
the action be one in which the defendant might' have been ar-

rested, as provided in section 132 and section 131, an execu

tion against the person of the judgment debtor may be issued
to any county within the jurisdiction of the court, after the
return of an execution against hirproperty unsatisfied in vrhok
or in part. But no execution shall issue against the person of

a judgment debtor, unless an order of arrest has been served,

as in this act provided, or unless the complaint contains a

statement of facts showing one or more of the causes of arrest

required by section 132.

Sec. 24 0. Form of the execution. The execution must be
directed to the sheriff, or coroner when the sheriff is a party or

interested, subscribed by the party issuing it
,

or his attorney,
and must intelligibly refer to the judgment, stating the court,

the coutity where the judgment roll or transcript is filed, the
names of the parties, the amount of judgment, if* it be for
money, and the amount actually due thereon, and the time of
docketing in the county to which the execution is issued, and
shall 'require the officer substantially as follows:

1
\ If it be against the property of the judgment debtofy t'

shall lequire the officer to satisfy the judgment out of the per
sonal property of such debtor; and if sufficient personal prop
erty cannot be found, out of the real property belonging to
him on the day when the judgment was docketed in the county
or< at any time thereafter ;

2
, If it be against real or personal property in the hands of
personal representatives, heirs, devisees, legatees, or tenants of

real property, or trustees, it shall require ihd officer to satisfy
the judgment out of such property.

3
, If it be against the person of the judgment debtoit, it
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shall require the officer to arrest such debtor, and commit him

to the jail of the county until he shall pay the judgment or be
discharged according to law.

4, If it be for the delivery of the possession of real or per- ^™t°£n
sonal property, it shall require the officer to deliver the posses'*
sion of the same, particularly describing it

,

to the party enti

tled thereto, and may at the same time require the officer to

satisfy any costs, damages, or rents or profits recovered by the

same judgment, out of the personal property of the party

against whom it was rendered, and the value of the property
for which the judgment was recovered, to be specified therein ;

if a delivery thereof cannot be had and if sufficient personal
property cannot be found, then out of the real property belong

ing to him on the day when the judgment was docketed, or at

any time thereafter, and shall in that respect be deemed an ex

ecution against property.

Sec. 241. To be returnable in sixty day*. The execution ^e*ieWrn*'
shall be returnable within hixty days, after its receipt by the

officer, to the clerk with whom the record of judgment Is

filed.

Sec. '242. JZzisHnq latwrrelcttinrr to execution continued, un- mimm
til other w ise p'ovidii. Until otherwise provided by the legis
lature, the existing provisions of law, not in conflict with this

chapter, relating to executions and their incidents, the property
liable to sale on execution, the sale and. redemption thereof,

the powers and rights of officers, their duties thereon, and the

proceedings to enforce those duties, an-d the liability of their'

sureties shall apply to the executions prescribed by this chap
ter.

CHAPTER II.

PROCEEDINGS SUPPLEMENTARY T& TIIE EXECUTION'.
Sictiox 243. Order for discovery of property, examination c*

judgment debtor, &c.
244. Any debtor to execution debtor may pay his debt
to sheriff.

245. Examination of debtors of judgment debtor, or of
those having properly belonging to him.
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Section 240. Witnesses required to testify.

247. Compelling party or witnesses to attend.
24S. What property may be ordered to be applied to the

execution.
249. Judge may appoint eceiver, and prohibit transfer

erf property.

250. Proceedings upon claim of ano'her party to proper

ty, or on denial of indebtedness to judgment deb
tor.

251. Reference by judge.
252. Costs of proceeding.
253. Disobedience of order, how punished.

•*irder for'4kcov. Sec. 243 Order for disc overy -of prope-rti/, examination of judy
try of property,

merit l/rotor, dec.

1. When an execution against property of the judgment
debtor, or of any one of the several debtors in the same judg
ment, issued to the sheriff of the county v/here he resides or has

a place of business, or, if he do not reside in the Territory, to
the sheriff of the county where a judgment roll, or a transcript

.of a justice's judgment far twenty-five dollars or upwards, ex

clusive of costs, is filed, is returned unsatisfied in whole or in

part, the judgment creditor, at any time after such return

made, is entitled to an order from a judge of the court, requir
ing such judgment debtor to appear and answer concerning his

,property, before such judge, at a time and place specified in the
•order, within the county to which the execution was issued.

2, After the issuing of an execution against property, and
upon proof by affidavit, of ;i party or otherwise, -to the satis
faction of the court, or a judge thereof; that a«y judgment
debtor, residing in the district where such judge resides has
property which he unjustly refuses to apply towards the satis
faction of the judgment, such court or judge may, by an order,
require the judgment dehtor to appear at a specified time and
place, to answer concerning the same; and such proceedings
may thereupon be had for the application of the judgment deb
tor towards the satisfaction of the judgment as are provided
upon the return of an execution.

3, On ao examination under this section, either party may
examine witnesses in his behalf, and the judgment debtor may
be examined in the same manner as a witness.
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4, InsteaiVof the order requiring the attendance of the judg- J*"',
ment debtor, the judge may, upon- proof by affidavit or other
wise, to his. satisfaction, that there is danger of the debtor's

leaving the Territory, or concealing himself, and that there is
reason to believe he has property which ho unjustly refuses to

apply to such judgment, issue a warrant requiring the sheriff of

any county where such debtor rmtybe, to arrest him and bring

him befere such judge. Upon being brought before the judge,
ho may be examined on oath, and, if it then appears that there
is danger of tlie debtor's Leaving the Territory, and that he has

property which he has unjustly refused to apply to such judg
ment, ordered to enter into an undertaking, with one or more

sureties, that he will, from time to time, attend before the

judge as he shall direct, and that he will not, during the pen
dency of the proceedings, dispose of any portion of his proper
ty not exempt from cx-icution. I» default of catering into
nuch undertaking, he may be committed to prison by warrant
of the judge, as'fora contempt.
5, No person shall, on examination pursuant to this chapter,
he exoused Jrom answering any question on the ground that his

examination.. wiJJ tend to convict him of the commission of a
fraud; but his answer shall not be used as evidence against
him in any criminal proceeding or prosecution. Nor shall ho
be excused from answering any question on the ground that he
has, before the examination, executed any conveyance, assign
ment or transfer of his property for any purpose, but his an
swer shall not be used as evidence against him in any criminal

proceeding or prosecution.
Sec. 244. Any debtor may pay execution against his creditors,

Debtor^ro^
-After the issuing of execution against property, any person in-
debtedto the judgment debtor may pay to the sheriff th amount
of his debt, or so much thereof as shall be necessary to satisfy
the execution and the sheriff's receipt shall be a sufficient dis
charge for the amount so paid.

Sec. 215. Examination of debtors ofjudgment debtor, or of Examination o£
those having property belonging to him. After the issuing 'jibtoV*1**
« return of an execution against property of the. judgment
Wtor, or of any one of several debtors in the same judgment,
M'l.upon an affidavit that any person or corporation has p -

;
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perty of such judgment debtor, or is indebted to him in an

amount exceeding ten dollars, the judge may, by an order, re

quire such person or corporation, or any rtfficer or member

thereof, to appear at a specified time and place, and answer

concerning the same. The judge may also in his discretion,

require notice of such proceeding to be given to any party to

the action, in such manner as may seem to him proper. The

proceedings mentioned in this section, and in section 243, may

bo taken upon the return of an execution unsatisfied, issued

upon a judgment recovered in an action against joint debtors,
in which some of the defendants have not been served with the

summons by which said action was commenced, so far as relates

to the joint property of such debtors ; and all actions by credi-
torsto obtain satisfaction of judgments out of the property of
joint debtors are maintainable in the like manner and to the
like effect. These provisions shall apply to all proceedings and

aciions now pending, and not actually terminated by ari}' final

judgment or decree.

Sec. 246. Witness required to testify. Witness may be re
quired to tee i y

quired to appear and testify on any proceedings under this chap
ter, in the same manner as upon the trial of an issue,

cnmpeiiimr par- Sec. 247. Compelling party or witnesses to attend. The
<y to attend . . . , , , „ , . ,

party or witness may be required to attend before the judgp,
or before a referee appointed by the court or judge; if before
a referee, the examination shall be taken by the referee, and
certified to the judge. All examinations and answers before a
judge or referee, under this chapter, shall be on oath, except
that when a corporation answers, the answer shall be on the
oath of an officer thereof.

Whst property Sec. 248. What property may he ordered to be applied to

txectuoa the execution. The judge may order any property of the judg
ment debtor, not exempt from execution, in the hands either of

himself or any other person, or du9 to the judgment debtor, to
be applied towards the satisfaction of the judgment; except that
the earnings of the debtor for his personal services, at any time
within sixty days next preceding the order, cannot be so ap
plied when it is made to appear by the debtor's affidavit or
otherwise, that such earnings are necessary for the use of a

family supported wholly or partly by his labor.
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Sec. 249. Judge may appoint receiver and prohibit transfer, e»M^nt

'$•(:., of property. The judge may also, by order, appoint a J«b icjo'rpi
receiver of the property of the judgment debtor, in the same VMa

manner, and with the like authority, as if the appointment was
made by the court, according to section 197. But before the

appointment of such receiver, the judge shall ascertain, if prac
ticable, by the oath of *he party, or otherwise, whether any
other supplementary proceedings are pending against t&e

judgment debtor, and if such proceed ngs are so pending, the
plaintiff therein shall have notice to appear before him, and

shall likewise have notice of all subsequent proceedings in re

lation to said receivership. No more than one receiver of the

property of a judgment debtor shall be appointed. The judge
Id ay also, by order, forbid a transfer or other disposition of the

property of the judgment debtor not exempt from execution,
arid any interference therewith. Whenever the judge shall

grant an order for the appointment of a receiver of the property
of the judgment debtor, the same shall be filed in the office of

the clerk of the court where the judgment roll in the action or

transcript from justice's judgment, upon which the proceedings
are taken, is filed ; and the said clerk shall record the order in
a book to be kept for that purpose in his office, to be called
'' Book of orders appointing receivers of judgment debtors,"
nnd shall note the time of filing of said order therein. A certi
fied copy of said order shall be delivered to the receiver named

therein, and he shall be vested with the property and effects of
•the judgment debtor from the time of the Cling and recording
of the order ae aforesaid. The receiver of the judgment debtor
shall be subject to the direction and control of the court in
which the judgment was obtained upon which the proceedings
are founded. But before he shall be vested with any real pro
perty of such judgment debtor, a certified copy of said order
shall also be filed and recorded in the office of the register of
deeds of the county in which any real estate of such judgment
debtor sought to be affected by such order is situated, and also

ia the office of the register of deeds of the county in which such

judgment debtor resides.

Sec. 250. Proceedings upon claim of another party to pro

perty, or on denial of indebtedness to judgment debtor. If it
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Rpferenco by
judge

Proceeding* in appear that a person or corporation alleged to have preperty of

the judgment debtor-, or.indebted to him, claims' an interest irr

the property adverse to him, or denies the debt, such interest or

debt shall be recoverable only in an action against such person

or corporation by the receiver; but the judge may, by or

der, forbid a transfer or other disposition of such property or

interest, till^sufficient opportunity be given to the receiver to
commence the action, and prosecute the same to judgment and

execution ; but such order may be modified or dissolved by the

judge granting the same, at any time, on such security as he

shall direct..

Hec. 251. Itejerenee by judge. The judge may, in his dis

cretion, order a reference to a referee agreed upon by the par
ties, or appointed by him, to report the evidence or the facts,

and, may in his discretion, appoint such referee in the first or

der, or atr any time.

c«t of »roceed- Sec. 252. Costs ofproceeding. The judge may allow' to
the judgment creditor, or to any party so examined, whether
a party to the action or not, witnesses' fees and disbursements,
and a fixed sum in addition, not exceeding" thirty dollars, as
costs.

msobpdience of Sec. 253. Disobedience of order, how punished. If any'
ordpr brw . . . .
imiufhed person, party, or witness, disobey an order oi the judge or refe

ree, duly served, such person, party, or witness, may be punished.

by the judge as for a contempt. And in all cases of commit-
mentunder this chapter, the person committed may, in case oS

inability to perform the act required, or to endure the impris-

onment, be discharged from imprisonment by the court or judge

committing him, or the court in which the judgment was rdnden"

ed, on such terms as may be just.

TITLE X.

OP THE 0031* IN CIVIL ACTIONS:

Section 254. Agreementof parties with attorneys, &c
255 Copts, when allowed-of course to the plaintiff
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Sicno.r 25G. Costs, when allowed of course to tha defendant
257. Costs, when allowed to either party, in the discrs-
tion of the court

258. Amount of costs allowed
259. Allowance in addition to costs
260. Allowance how computed. Difficult and extraor
dinary cases

200. Interest on verdict or report, when allowed
262. Costs, how to bo inserted in judgment. Adjust*
ment of interlocutory costs.

255.3. Clerk's fees
264. Referees fees

2G5. Costs on postponment of trial
206, Costs on a motion
267. Costs against an infant plaintiff
203. Costs in an action by or against an executor or ad

ministrator, trustee of an express trust, or a person
expressly authorized by statute to sue. Security for

costs

269. Costs in reyiew of a decision of an inferior court in.
a special proceeding

270 Costs in actions by the people
271. The like
272. Costs against assignee after action brought, of cau30
of action

273. Costs on a settlement.

Sec. 254. Agreement of parties with attorneys &c. The amount Agreement*
ttf fees of attorneys, solicitors and counsel In civil and criminal ac- attoiucri
lions shall be left to tha agreement express or implied of the par
ties. But there may be allowed to the prevailing party, in civil ac-'
ttons, upon the judgment, certain sums by way of indemnity for hi3

expenses in the action, which allowances are in this act termed costs.

Sec. 255. When allowed of course to Iha plaintiff. Costs shall bo whcn mU
allowed of course to the plaintiff, upon a recovery, in the following '"une'te'ui*
cases : plaintiff

1, In an action for the recovery of real property, or when a claim
of title to real property arises on tha pleadings, or is certified by tha
court to have come in question at the trial;
2, la an action to recover the possession of personal property ;
3, In the actions of which a cDurt of justice ot the peace has no

jurisdiction;
4, la aa action for the recovery of money, whore the plaintiff
fhall recover fifty dollars; but in an action for assault, battery, false

imprisonment, libel, slander, malicious prosecution, criminal conver
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sation, or seduction, if the plaintiff recover less than fifty dol
lars damage, he shall recover no more costs than damages.

And in action to recover the possession of personal property,
if the plaintiff recover less than fifty dollars damages, he shall re»
cover no more costs than damages, unless he recovers also property,
the value of which, with the damages, amounts to fifty dollars, or the

possession of property be adjudged to him, the value of which, with

the amages, amounts to fifty dollars; such value must be determined

by the juiy, court, or referee, by whom the action is tried.

•When several actions shall be brought cn one bond, recognizance,

promissory note, bill of exchange, or uthcr instrument in writing, or
in any other case, for the same cause of action, against several parties

who might have been joined as defendants in the same action, no

costs other than disbursements shall be allowed to the plaintiff in
more than one of such actions, which shall be at his election; Pro

vided, That the party or parties proceeded against in such other action

or actions have been within this Territory, and not secreted.

Sec. 25G. When allowed to defendant. Costs shall be allowed of
course to the defendant, in the actions mentioned in the last section,
unless the plaintiff be entitled to costs therein.

Sec. 257. When allowed to either part!/, in the discretion of thi
court. Iu other actions, costs, may be allowed or not, in the discre»
tion of the court.

Tn all actions where there are several defendants not united in in
terests, and making separate defences by separate answers, and the

plaintiff fails to recover judgment against all, the court may award
costs to such of the defendants a- have judgment in their favor, or any
of them. In the following cases the costs of an appeal shall be in tha
discretion of the court:

1, When a new trial shall be ordered ;
2, When a judgment shall be affirmed in part, and reversed in
part;

Jf fcicc, 258. Amount of cos's allowed. When allowed, costs shall
be as follows :

1, To the plaintiff, for all proceedings before notice of trial, eight
dollars: for all proceedings after notice and before trial, eight dol
lars; for each additional defendant served with process not exceed
ing ten, two dollars ; and for each necessary defendant in excess of
that number, served with process, one dollar.

2, To the defendant, for all proceedings before notice of trial, fiva
dollars ; and for all proceedings after notice of and before trial, eight
dollars.

to

Whai to
• t*»r parties

A
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S, To cither party, where a new trial shall be had, for all proceed-
Amount

•Mt*

ings after the granting of and before such new trial, twelve dollars ;
for attending upon and taking the deposition of a witness condition
ally, or attending to perpetuate his testimony, five dollars ; for draw

ing interrogatories to annex to a commission for the taking of tes

timony, five dollars ; for attending the examination of a party before

trial, five dollars ; for making and serving a case, or case containing

exceptions, eight dollars ; except that where the case shall necessarily

contain more than fifty folios, thcre shall be allowed ten dollars in

addition thereto ; and for making and serving amendments thereto,

five dollars, To the plaintiff for the appointment of a guardian of

aa infant defendant, five dollars; but no more than ten dollars shall

be allowed for the appointment of guardians in any one action. To

the plaintiff for procuring an order of injunction, ten dollars.
4, To either party for the trial of an issue of law, ten dollars ; for

every trial of an issue of fact, fifteen dollars ; and where the trial

shall necessarily occupy more than two days, ten dollars in addition
thereto,

5, To either party on appeal to the supreme court, before argu

ment, ten dollars; for argument twenty dollars, and when a judg
ment is affirmed, the court may, in its discretion, also award dama

ges for the delay, not exceeding ten per cent, on the amount of the

judgment;

0, To either party, for every term, not exceeding five, at which the

cause is necessarily on the calender and is not tried, or is postponed
by crder of the court, five dollars ; and for every term not exceeding
ten, excluding the term at which the cause is arg'ied in the supreme
.court, ten dollars ; but in an action hereafter brought to recover

dower, before admeasurement of real property aliened by the hus-
baad, the plaintiff shall not recover costs unless it appear that tho
dower was demanded before the commencement of the action and
was refused.

The same costs shall be allowed to the plaintiff in proceedings un
der chapter two. title twelve, of the second part of this Code, as up
on the commencement of an action.

Costs shall be allowed to the prevailing party in judgments ren
dered on appeal from justices courts in all cases, with the following

exceptions and limitations : In the notice of appeal, the appellant shall
state in what particular or particulars he claims the judgment should
have been more favorable to him. "Within fifteen days after the ser
vice of the notice of appeal the respondent may serve upon the ap
pellant and justice an offer, in writing, to allow the judgment to bo
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Amount *t ovfti corrected in any of the particulars mentioned in the notice of pa-

peal. The appellant may thereupon, and within five days thereafter,

file with the justice a written acceptance of such offer, who shall

thereupon make a minute thereof in his docket, and correct such

judgment accordingly, and the same, so corrected, shall stand as his

judgment, and be enforced accordingly; and any execution which

has been issued upon judgment appealed from shall be amended by

the justice to correspond with the amended judgment; and no un*

dertaking given to stay execution shall be enforced for more than-

the amount of tho corrected judgment. If such offer be not made,
and the judgment in the appellate court be more favorable to the

appellant than the judgment in the court below, or if such offer be
made and not accepted, and the judgment of tho appellate court be

more favorable to the appellant than the offer of the respondent, the

appellant shall recover costs. If the offer be mado,and accepted by the
appellant the appellant shall recover all his disbursements on appeal,

and all his costs, in the court below. But the appellant shall not re

cover costs exceptas provided in this chapter. Tho respo ent shall be

entitled to recover costs where the appellant is Dot.

Whenever costs are awarded to the. appellant, he shall be allowed

to tax, as part thereof, the costs and fees paid to the justice on

making the appeal, as disbursements, inadditioa to the costs in the

appellate court; and when the judgment in tho suit before the jus
tice was against such appellant, ho shall further bo allowed to tax

the costs incurred by him which he would have been entitled to re

cover in casa the judgment below had been rendered in his favor.

If, upon an appealj a recovery for any debt or damages be had by
one party, and costs be awarded to the other party, the court shall

set off such costs against such debt or damages, and render such

judgment for the balance.

The following, fees and costs, and no other, except fees of officers,

disbursemontSj and witnesses' fees, shall be allowed on appeal to the

party entitled to costs as herein provided when the new trial is in

the district: court;

For proceedings before notice of trial three dollars ;
For all subsequent proceedings belors trial, three dollars ;
For trial of. an issue of law, five dollars;
For every trial of an issue of fact, ten dollars;

For argument of a motion for a new trial on a case of bill of ex*
ccption, ten dollars.

Ia alLcases, to either p ty, for every term, not: exceeding five, at
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which the appeal is necessarily on the calender and is not tried or ^^"a
is not postponed by the court, five dollars.
In other appeals the costs shall be as follows : To the appellant
on reversal, fifteen dollars ; to the respondent, on the affirmance,

twelve dollars. If the j udgment appsaled from be reversed in part
and affirmed as to the residue, the amount of costs allowod to either

party shall be such sum as the appellate court may award, not exa

ceeding ten dollars. If the appeal be dismissed for want of prose-,
euaon, no costs shall be allowed to either party. In every appeal,
the justice of the peace before whom the judgment appealed from

was rendered, shall receive two dollars for his return. If the judg
ment be reversed for an error of fact in the proceedings, not afi

fecting the merits, costs shall be in the disctction of the court.

If, in the notice of appeal, the appellant shall not state in what
particular or particulars he claims the judgment should have .been

made more favorable to him, he shall not be entitled to costs unless

the judgment appealed from be wholly reversed.

Sec. 259. Addition allowance. In addition to these allowances,
there shall be allowed to the plaintiff, upon the recovery of judg-.
ment by him, in any action for the partition of real property, ov fot

the foreclosure of a mortgage, or in any action in which a warrant
of attachment has been issued, or for an adjudication upon a will Or

other instrument in writing, and in proceedings to compel the de

termination of claims to real property, the sum of five per cent, on

the recovery, as in the next section prescribed for any amount not

exceeding two hundred dollars; an additional sum of 2.] per cent, for

any additional amount not exceeding four hundred dollars; and an

additional sum of one per cent, for any additional amount not cx~

ceeding one thousand dollars.

And in the actions above named, if the same shall be settled before
the judgment therein, like allowances upon the amount paid or se
cured upon such settlement, at one-half the rates above specified.

Sec. 260. Allowance how computed. Difficult and extraordinary Aiiowanae hrr
m i' computed

cases. These rates shall be estimated upon the value of the prop^ Unusuai ca»«
erty claimed or attached, or affected by the adjudication upon the will
or other instrument, or sought to be partitioned, or the amount found
due upon the mortgage in action for foreclosure. And whenever it
shall be necessary to apply to the court for an order enforcing the
payment of an installment falling duo after judgment in action for
foreclosure, the plaintiff shall be entitled to the rate of allowance
in the last section prescribed, but to no more in the aggregate than
if the whole amount of the mortgage had been due when judgment
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was entered. Such amount of value must be determined by the-

court, or by the commissioners in case of actual partition. In dif-
iicult and extraordinary cases, where a trial has been had, except in.

any of the actions or proceedings (other than those for the partition

of real estate) specified in section 259, and in actions or proceedings

for the partition of real estate, the court may also, in its discretion

make a further allowance to any party, not exceeding five per cent,

upon the amount of the recovery or claim, or subject matter in-

volved.

Aiiowweoof Sec. 261. Interest on verdict or report, when allowed. When the.
*»rt.ct or report judgment is for the recovery of money, interest, from the time of the

verdict or report until judgment be finally entered, shall be compu

ted by the clerk, aud added to the costs of the party entitled thereto.

Hnata hnw to
tor lnsei U'U iu
ju4<ni6til
Adjuntnient of
iuterlucut'vjry

ra* of tletk

•r r»(tr»M

Sec. 2G2. Costs, how to be inserted in Judgment. Adjustment of
interlocutory costs. The clerk shall insert in the entry of judgment on

the application of the prevailing party, upon five days' notice to the

other, except when the attorney reside in the same city, village, or

town, and then upon two days' notice, the sum of the al owances for

costs as provided by this Code, the necessary disbursements, including
the tees of officers allowed by law, the fees of witnesses, the reason
able compensation of commissioners in taking deposition, the fees of

referees, and the expense of printing the papers for any hearing
when required by rule of the court. The disbursements shall be'
stated in detail and verified by affidavit. A copy of the items of the
costs and disbursements shall be served, with a notice of adjustment.

Whenever it shall be necessary to adjust costs in any interlocutory
proceeding in an action, or in any special proceeding, the same shall
be adjusted by the judge before whom the same be heard, or the
oourt before which the same may be decided or pending, or in such
other manner as the judge or court may direct.

Sec. 263. Cleric's fees. The clerk shall receive :
On every, trial, from the party bringing it on, two dollars;
On entering a judgment by filing transcript, ten cents;
On entering judgment, one dollar.
But this section shall not be so construed as to prohibit the clerk
from receiving any other fees that may be allowed to him by law, for,

any other service not included in this section.

Sec. 264 Jie/eree's fees. The. fees of referees shall be three doU

lars to each, for every day spent in the business of the reference ; but
the parties may agree in writing upon any other rate or compensation*
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Sec. 265. Costs on postponement of trial. When an application Co»i» on seoMsi
shall be made to a court or referees to postpone a trial, the payment

U1i*Cc

to the adverse party of a sum not exceeding ten dollars, besides the fees
of witnesses, may be imposed as the condition of granting the posts

ponement.

Sec. 266. Costs on a motion. Costs rriay be allowed on amotion, in on » nioiie»

the discretion of the court or judge, not exceeding ten dollars, and may

be absolute or directed to abide the event of the action,

See. 267. Costs against infant plaintiff. When costs are ad- Copts amin'i

judged against an infant plaintiff, the guardian by whom he appeared
"

in the action shall be responsible therefor, and payment thereof may be

enforced by attachment.

Sec. 208. Costs in action by or against an executor or administra- costs in otk»»

tor, trustees of an express trust, or a person expressly authorized by
statute to sue. Security for costs.
1. In an action prosecuted or defended by an executor, administra
tor, trustee of an express trust, or a person expressly authorized by

etatute, costs shall be recovered, as in action by and against a per*

eon prosecuting or defending in his own right;' but such costs shall
be chargeable only upon or collected of the estate fund, or party re

presented, unless the court shall direct the same to be paid by the

plaintiff or defendant personally, for mismanagement or bad faith in

such action or defence. But this section shall not be construed to

allow costs against executors or administrators where they are now

exempted therefrom.

2. And whenever any claim against a deceased person shall be re

ferred, pursuant to the provisions of law, the prevailing party shall

be entitled to recover the fees of referees and witnesses, and other

necessary disbursements, to be taxed according to law.

3. And the court may, in its discretion, in the cases mentioned in gecuf;ty
this section, require the plaintiff to give security for cost?. c°«ts

Sec. 269. Costs on review of a decision of an inferior courtin a special costs on «?iiw
proceeding. When the decision of a court of inferior jurisdiction in a ^'orcoorVSi »
special proceeding, including appeals from probate courts, shall be t^^,'i'
brought before the supreme court for review, such proceedings shall

for all purposes of costs, be deemed an action at issue, on a question
of law, from the time the same shall be brought into the suprenfe

court, and costs thereon shall be awarded and collected in such mans

reras the court shall direct according to the nature of the case.

Sec, 270. Costs inaction by the people. In ail civil actions, pros',
ecuted in the name of the people of the Territory, by. an officer duly

6*
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eo»ti in an authorized for that purpose, the people shall be liable for costs in th»
action ly th. ... .
p*»pi» same cases and to the same extent as private parties. If a private

person be joined with the people as plaintiff, he shall be liable in the
first instance for the defendant's costs, which shall not be recovered of

the people till after execution issued therefor against such private
party and returned unsatisfied.

C»»ts in ui Sec. 271. Costs in actions hi/ the people. In an action prosecuted

yeupi*
' y tb*

in the name of the people of this Territory, for the recovery ofmoney
or property, or to establish a right or claim for the benefit of any
county, city, town, village, corporation or person, costs awarded

Bgainst the party plaintiff shall be a charge against th3 party for

whoso benefit the action was prosecuted, and not against the people,

foiu of assignee Sec. 272. Coses against assignee after action brought of cause cf
brouKhf'o? ca»e action. In actions in which the cause of action shall, by assignment

after the commencement of the action, or in any other manner, be

come the property of a person not a party to the action, such person

shall be liable for the costs, in the same manner as if he were a party,
and payment thereof may be enforced by attachment.

Sec. 273. Costs on a settlement. Upon the settlement, before

judgment, of any action mentioned in section 255, no greater sum
shall be demanded from the defendant as costs than at the rates pr

scribed by that section.

TITLE XI.

at action

Oottl on a
Mttleinent

ON APPEALS IN CIVIL ACTIONS.

Chapter 1. -Appeals in general
11. Appeals in the supreme court

CHAPTER I.

APPEALS IN GENERAL.

Section 274, Appeals
275. Orders made out of court, how vacated or modified
276. Who may appeal
277. Parties, how designated on appeals
278. Appeals, how mad©
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Section 279. Clerk to transmit papers to appellate court.
280. Intermediate orders affecting thejudgment maybe
reviewed on the appeal from the judgment

281. Judgment on appeal
282. Time for appealing.

Sec. 274. Appeals. The mode of reviewing a judgment or Appeal m
order, in a civil action, shall be that prescribed by this title.
Sec. 275. Orders made out of court, how vacated or modi. 01rcou*?ht»°**
Jied. An order made out of court, without notice to the ad- "oa!ati°r
verse party, may be vacated or modified, without notice, by
the judge who made it

,

or may be vacated or modified on notice,
in the manner in which other motions are made.

Sec. 276. Who may appeal. Any party aggrieved may mo miir m**

appeal in the cases prescribed in this title.
Sec. 277. Parties, how designated on appeal. The party JJS^JtJS^
appealing shall bo known as the appellant, and the adverse avvc'^

party as the respondent. .But the title of the action shall not
be changed in consequence of the appeal.

Sec. 278. Appeal, how made : S1"0*
1. An appeal must be made by the service of a notice in
writing on the adverse party, and on the clerk with whom the
judgment or order appealed from is entered, stating the appeal
from the same or some specified part thereof;
2. When a party shall give, in good faith, notice of appeal
from a judgment or order, and shall o it, through mistake, to
do any other act necessary to perfect the appeal or to stay
proceedings, the court may permit an amendment on such
terms as may be just.

Sec. 279. Transmission of papers to appellate court. If Transmission *. 11
pap 'rs in caso oJ

the appellant shall not, within twenty days after his appeal is ai*eul
perfected, cause a certified copy of the notice of appeal and of
thejudgment roll, or, if the appeal be from an order or any
part thereof, a certified copy of such order and the papers
upon which the order was granted, to be transmitted to the
appellate court by the clerk with whom the notice of appeal is

filed, the respondent may cause such certified copy to be trans
mitted by such clerk to the appellate court, and recover the
expenses thereof as a disbursement on such appeal ia case of
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judgment or order appealed from shall be in whole or in part

affirmed ; and this provision shall apply to all appeals hereto-

fore taken where the appeal has not been dismissed iu the

manner prescribed by the rules of the appellate court.

intermediate Sec. 280. Intermediate orders affecting the judgment may
the j" Bmeiit

'"
be reviewed on the appeal. Upon an appeal from a judgment,

may be leviweil . .
•u the court may review any intermediate order involving tha

merits and necessarily effecting the judgment.

See. 281. Judgment on ap'peal. Upon an appeal from a

judgment or order, the appellate court may reverse, affirm, or

modify the judgment or order appealed from, in the respect
mentioned in the notice of appeal, and as to any or all the

parties, and may, if necessary or proper, order a new trial.
When the judgment is reversed or modified, the appellate court

may make complete restitution of all property and rights lost

by the erroneous judgment.

tsaio.f »ppeai Sec. 282. Time for appealing . The appeal to the supreme.
court under subdivision 2 of section 10 of this code, must be
taken within sixty days after written notice of the order shall

have been given to the party appealing; every other appeal
allowed by the second chapter of this title must be taken within
two years after the judgment shall be perfected by filing tha

judgment-roll.

CHAPTER II.

ArPEALS TO THE SUPREME COURT.

Section 283. A'ppeal, in what cases

284 On appeal, security must bo' given or deposit made;

unless waived

285. On judgment for money, security to stay execution.

New undertaking in sureties on first becoming in
solvent

286. If judgment bo to deliver document or personal
property, it must be deposited or security given

287. If judgment be to execute conveyance, it must b»
executed and deposited

288. Security where judgment is to deliyer real property
or for a sale of mortgaged premises
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Section 283. Stay of proceeding upon security being given
290. Undertakings may bo in one instrument or several
291. Security to be approved and sureties to justify
202. Perishable property may bo sold, notwithstanding
appeal

293. Undertaking must bo filed

Sec. 283. Appeal, in what cases. An appeal may be taken App-ci i» ««.
to the supreme court in the cases mentioned in section 10,.
when any of the courts mentioned therein shall render jud
ment upon ti verdict taken subject to the opinion of the court ;
the questions or conclusions of laiv, together with a concise
statement of the facts upon 'which they arose, shall be pre
pared by and under the direction of the court, and shall be
filed with the judgment-roll, and be deemed a part thereof, for
the purpose of a review in the supremo court. The provisions
of this section shall apply to any judgment therein mentioned'
that has been heretofore rendered, and, apon which an appeal
has been brought and is now pending, or upon which an appeal
Bhall hereafter be brought. When the return has already
been filed with the clerk of the supreme court such statement
shall be filed with him, and be deemed a part of such return.

Sec. 284. On appeal, security must be given or deposit made, security
unless ivaived. To render an appeal effectual for any purpose,

°Q appe*

a written undertaking must be executed on the part of the ap
pellant, by at least two sureties, to the effect that the appelr
lant will pay all costs and damages which may be awarded
against him on the appeal, not exceeding two hundred and
fifty dollars; or that sum must be deposited with the clerk with
whom the judgment or order was entered, to abide the event of
the appeal. Such undertaking or deposit may be waived by a
written consent on the part of the respondent.

Sec. 285. On judgment for money, security to stay execu- SPCafity gtrea
tibn. New undertaking on sureties in first becoming insolvent. tSonon ju°RU*
If the appeal be from a judgment directing the payment 0fmcatfor mo*3t
money, it shall not stay the execution of the judgment, unless
a written undertaking be executed on the part of the appellant
by at least two sureties, to the effect that, if the judgment ap
pealed from, or aoy part thereof, be affirmed, or the appeal be
dismissed, the appellant will pay the amount directed to be
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paid by the judgment, or the part of such amount as to which

the judgment shall be affirmed, if it be affirmed only in part,
and all damages which shall be awarded against the appellant

upon the appeal. AVIienever it shall be made satisfactorily to

appear to the court that since the execution of the undertaking

the sureties have become insolvent, the court may, by rule or

order, require the appellant to execute, file, and serve a new

undertaking as above ; and in case of neglect to execute fruch

.undertaking within twenty days after the service of a copy of

the rule or order requiring such new undertaking, the appeal

may, on motion to the court, be dismissed with costs. When

ever it shall be necessary for a party to any action or proceed

ing to give a bond or an undertaking, with surety or sureties,
he may, in lieu thereof, deposit with the officer or into court,
as the case may require, money to the amount for which such

bond or undertaking is to be given. The court in which such
action or proceeding is pending may direct what disposition
shall be made of such money, pending the action or proceeding.
In any case where, by this section, the money is to be deposit
ed with an officer, a judge of the court, at special term or at
chambers, upon the application of either party, may, before
such deposit is made, order it to be deposited in court instead
of with such officer; and a deposit made, pursuant to such or*
der, shall be of the same effect as if made with such officer.

mcaieof Sec. 286. If judgment he to deliver document or personal
Judgment to . , 7 . 7 ,
deiiverctocu' property, it must be deposited, or security be given. If the

judgment appealed from direct the assignment or delivery of
documents or personal property, the execution of the judgment
shall not be stayed by appeal, unless the things required to be
assigned or delivered be brought into court, or placed in the
custody of such officer or receiver as the court shall appoint,
or unless an undertaking be entered into on the part of the ap
pellant, by at least two sureties, and in such amount as the
court shall direct, to the effect that the appellant will obey the
order of the appellint court upon the appeal.

ment'to°'
Judg"

Sec. 287. If to execute conveyance, it must be executed and
a•«

conTe3'
deposited. If the judgment appealed from direct the execution
of a conveyance or other instrument, the execution of the judg
ment shall not be stayed by the appeal until the instrument
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gball have been executed and deposited with the clerk with
whom the judgment is entered, to abide the judgment of the
appellate court.

Sec. -88. Security where judgment is to deliver real prop- incuse of juj»'
erty or for a sale oj mortgaged premises. If the judgment morused
appealed from direct the sale or delivery of possession of real
property, tho execution of the same shall not be stayed, unless
a written undertaking be executed on the part of the appellant,
with two sureties, to the effect that, during tho possession of
such property by the appellant, ho will not commit, or suffer to
be committed, any waste thereon, and that if the judgment be
affirmed, he will pay the value of tho use and occupation of the
property, from the time of the appeal until the delivery of pos
session thereof, pursuant to the judgment, not exceeding a sum
to be fixed by a judge of the court by which judgment was ren-»
dercd, and which shall be specified in. tho undertaking When
the judgment is for the salo of mortgaged premises, ani tho
payment of a deficiency arising upon the sale, the undertaking
thail also provide for the payment of such deficiency.
Sec. 289. Stay of proceedings upon security being given. staj 0[ promi
Whenever an appeal is perfected as provided by sections 285, 5ccu;°ny-mnS
280, 2S7, and 28S', it stays all further proceedings in the court
below upon the judgment and appeal from, or upon the matter
embraced therein ; but the court below may proceed upon any
other matter included in tho action and not aft'ected by tho
judgment appealed from. And the court below aiay, in its dis
cretion, dispense with or limit the security required by sections
285, 280, and 2S8, when tho appellant is an executor, admin
istrator, trustee, or other person acting in another's right ; and
may also limit such security to an amount not less than fifty
thousand dollars, in the cases mentioned in sctions 280, 287,
and 288, where it would otherwise, according to those sections,
exceed that sum.

Sec. 2'JO. TJndertalcings may he in one instrument or sev- undo tains mtr
. bo io °^'6 i°eral. Tho undertakings prescribed by sections 28 i, 285. 280, »from»nter' severjUand 288, may be in one instrument or several, at the option of

the appellant ; and a copy, including tho namcs and residence
of the sureties, must be served on the adverse party, with the
notice of appeal, unless a deposit is made as provided in section.
284, and notice thereof given.
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ritfmust
b» Approved &c

WTii»n perish a-
uwy bo lioH

Undertafc'nj*
BMlba filed

Sec. 291. Security to be approved and to justify. An un»
dertaking upon an appeal shall be of ne effect, unless it be
accompanied by tho affidavit of the sureties that they are each

worth double the amount specified therein. The respondent

may, however, except to the sufficiency of the sureties, within

ten days after the notice of the appeal ; and unless they or

other sureties justify before a judge of the court below, as prei
scribed by sections 148 and 149, within ten days thereafter,
the appeal shall be regarded as if no undertaking had been giv
en. The justification shall be upon a notice of not less than

five days.

Sec. 292. Perishable property may he sold notioithetanding

appeal. In the cases not provided for in sections 285, 286,
287, 288, and 289, the perfecting of an appeal, by giving the

undertaking mentioned in section 284, shall stay proceedings
in the court below upon the judgment appealed from, except
that where it directs the sale of perishable property, the court
below may order the property to be sold, and the proceeds there
of to be deposited or invested, to abide the judgment of the ap

pellate court.

Sec. 293. Undertaking must be filed. The undertaking
must be filed with the clerk with whom the judgment or order

appealed from was ordered.

TITLE XII.

OF THE MISCELLANEOUS PROCEEDINGS 1ST CIVIL ACTIONS, AN»
GENERAL PROVISIONS.

Chapter I. Submitting a controversy without action,
II. Proceedings against joint debtors, heirs, legatees,
devisees, and tenants holding under a judgment
debtor.

III. Confession of a judgment without action.
IV. Offers of the defendant to compromise the whole or
a part of the action.

V. Admission or inspection of writings.
VI. Examinations of parties.
VII. Examination of witnesses.
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Chap. VIII. Motions and orders.
IX. Entitling affidavits.
X. Computation of time.
XI. Notices, and filing and service of papers.
XII. Duties or sheriffs and coroners.
XIII. Accountability of guardians.
XIV. Powers of referees.
XV. Miscellaneous provisions.

CHAPTER I.

SUBMITTING A CONTROVERSY WITHOUT ACTIOS.

Section 294. Controvers}-, how submitted without action.
295. Judgment.
29G. Judgment, how enforced or appealed from.

Sec. 29-1. Confr oversy, lioiv submitted 'without action. Par- controT»r»r
ties to a question in difference, which might be the subject of a

how "u,,0",<

civil action, may, without action, agreeing upon a case contain

ing the facts upon which the controversy depends, and present
a submission of the same to any court which would have juris*
diction if an action had been brought. But it must appear by
affidavit that the controversy is real, and the proceeding in

good faith, to determine the rights of the parties. The court
shall thereupon hear and determine the case, at a general
term, and render judgme thereon, as if an action were de
pending.

Sec. 295. Judgment. Judgment shall be entered in the Iaizmm^
judgment-boolc, as in other cases, but without costs for any pro
ceeding prior to notice of trial. The case, the submission,
and a copy of the judgment shall constitute the judgment-
roll.

Sec. 293. Judgment, how euforced or appealed from. The jodRmem h',»

judgment may be enforced in the same manner as if it had been ap£eaw^»
rendered in action, and shall be subject to appeal in like man

ner.
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CHAPTER II.

PROCEEDINGS AGAINST JOINT DEBTORS, HEIRS, DEVISEES, LEGA*

TEES, AND TENANTS HOLDING UNDER A JUDGMENT

DEBTOR.

Section 207. Parties, not summoned in action on joint contract,
may be summoned after judgment

298. If judgment debtor die, his representatives may bo
summoned

29D. Form of summons

300. Summons to be accompanied by aSdavit of amount

duo

SOI, Tarty summoned may answer and defend

302. Subsequent pleadings and proceedings the samo as

in an action

303. Answer and reply to be verified as in an action

psrtiM.nct' See. 297. Parties, not summoned in actioiron joint contract,

joint°™Dtrat may be summoned'' after judgment. When a judgment shall
may be sumO'led , , e i • • i •
»t judgment be recovered against one or more or several persons jointly in-'

debted upon a contract, by proceeding as provided in section

89, these who were not originally'summoned to answer the com

plaint may be summoned to show cause why they should not be

bound by the judgment, in the same manner as if they had been
originally summoned.

onderth of Sec. 29S. If judgment debtor die, Ids representatives may
who sumoned be summoned. In case of the death of a judgment debtor after
t'aini of suii-onr . . . . .

judgment, the heirs, devisees, or legatees of the judgment debt

or, or the tenants of real property owned by him and affected

by the judgment, may, after the expiration of three years fron
the time of granting-lettera testamentary or of administration

upon the estate of the testator or intestate, be summoned to

show cause why the judgment should net be enforced against
the estate of the judgment debtor in their hands respectively ;
and the personal representatives of a deceased judgment debt

or may be summoned, at any time within one year after their ap

pointment.

Sec. 299. Form of summons. The summons provided in
the last two sections shall be subscribed by the j udgment creditor,

6
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his representatives or attorney, shall, describe the judgment, *»™ °f"U1U-

and require the person summoned to show cause within twenty

days after the service of the summons ; and shall be served in

like manner as the original summons.

See. 300. To be accompanied by affidavit of amount due. p'n^da,"on"
The summons shall he accompanied by an affidavit of the person

"ffldaT,t

subscribing it
, that the judgment has not been satisfied, to his

knowledge or information and belief, and shall Epecify the

amount duo thereon.

Sec. 301. Part?/ summoned may answer and defend. Upon PartrinunmoM*" " r l;y wbut

such summons, the party summoned may answer within the

time specified therein, denying the judgment, or setting up any
defence which may have arisen subsequently; and, in addition
thereto, if he be proceeded against according to section 297, he
may make the same defence which he might have originally
made to the action, except the statute of limitations.

Sec. 302. Subsequent pleadings and proceedings same as in pTcudinTs*»n4
m, . . . ., ., proceeding*

action. The party issuing the summons may demur or reply
to the answer, and the party summoned may demur to the re

ply ; and the issue may be tried and judgment may be given in
tho same manner as in an action, and enforced by execution or
ftio application' of the" property charged to the payment of the
udgment may bo compelled by attachment, if necessary.
Sec. 303. Answer and reply to be verified as in an action. Amwor and replyto be vcriueQ
The -answer and reply shall be verified in the like cases and
manner, and be subject to tho same rule as the answer and
reply in an action.

CHAPTER III.:

CONS'ESSIOH OF JUDGMENT WITHOUT ACTION.

Section 304. Judgment may be confessed for debt due or for contin-
gent liability.

305. Statement in writing and form thereof.
30G. Judgment and execution.

Sec. 304. Judgment may be confessed for debt due or con* confession e'

. , ., , judgment lor
tingent liability. A judgment by confession may be entered, acw a«
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without action, either for money due or to become due, or to se

cure any person against contingent liability on behalf of the

defendant, or both in Jie manner prescribed by this chapter.

stitcmeatia Sec. 305. Statement in writing, aud form thereof. A state*
menfc in writing must be made, signed by the defendant and veri

fied by his oath, to the following effect :

1. It must state the amount for which judgment maybe en
tered, and authorize the entry of judgment therefor.

2. If it be for money due or to become due, it must state
concisely the facts out of which it arose, and must show that

the sum confessed therefore is justly due, or to become due.

3. If it be for the purpose of securing the plaintiff against a
contingent liability, it ust state concisely the facts constitute

ing the liability, and must show that the sum confessed there
fore does not exceed the same.

jndtmmt am Sec. 306. Judgment aud execution. The statement may
be filed with the clerk of the district court in the county where

the judgment is brought to be obtained, who shall endorse upon

it
,

and enter upon the judgment book a judgment of the dis

trict court, for the amount confessed, with five dollars costs, to

gether with disbursements. The statement and affidavit, with

the judgment endorsed, shall thenceforth become the judgment
roll. Exe ution may be issued and enforced thereon, in tho

same manner s .upon judgnients in other cases in such courts.
When the debt for which the judgment is recovered is not all

due, or is payab e in instalments, and the installments are not
all due, the execution may issue upon sueli judgment for the

collection of such installments as have become due, and shall
be in the usual form, but ? hall have endorsed thereon, by the

attorney or person issuing the same, a direction to the sheriff

to collect the amount due on such judgment, with interest and

costs, which amount shall be stated, with interest thereon, and

the costs of said judgment. Notwithstanding the issue and

collection of such execution, the judgment shall remain as se

curity for the installments thereafter to become due, and when

ever any further installments become due, execution may, in

like manner, be issued for tho collection and enforcement of

the same.



CIVIL, PROCEDURE

CHAPTER IV.

OFFER OF THE DEFENDANT TO COMPROMISE THE WHOLE OR A PART

03? THE ACTION.

Section 307. Offer of compromise.

308. Defendant may offer to liquidate damages.

309. Effect of acceptance or refusal of offer.

Sec. 307. Offer of compromise. The defendant may at any time Comrromi"

before the trial or verdict, serve upon the plaintiff an offer in writing

to all'judgment to he taken against him for the sum or property, or

to the effect therein specified, with costs. If the plaintiff accept the
offer, and give notice thereof in writing, within ten days, he may file

the summons, complaint, and offer, with an affidavit of notice of ac

ceptance, and the clerk must thereupon enter judgment accordingly.

If the notice of acceptance be not given, the offer is to be deemed
withdrawn, and cannot be given in cvidense ; and if the plaintiff fail
to obtain a more tavorable judgment, he ennot recover costs, but

must pay the defendant's costs from the time of the offsr.

Sec. 308. Defendants mat/ offer to liquidate damages conditionally. Defendant m»y

In an action arising on contract, the defendant may, with his answer
q

serve upon the plaintiff an offer in writing, that if he fail in his de
fence, the damages be assessed at a specified sum; and if the plain
tiff signify his acceptance thereof in writing, with or before the no
tice of trial, and on the trial have a verdict, the damages shall be

assessed accordingly.

Sec. 309. Effect oj acceptauce of refused of an offer. If the plain. EB*ctiit >co»?t-
tiff do not accept the offer, he shall prove his damages as if it had ?afu»»!r»f ';»"
not been made, and shall not be permitted to give it in evidence.
And if the damages assessed in his favor shall not exceed the sum
mentioned in the offer, the defendant shall recover his expenses
incurred in consequence of any necessary preparations or de

fence m respect to the question of damages. Such expenses shall
be ascertained at the trial.

CHAPTER V.

ADMISSION OR INSPECTION OF "WRITINGS.

Section 310. Admission or inspection of writings.
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A'lmtMion *C Sec. 810. Admission or inspection of writings. Inspection and
wrumrs

copy of hooks, papers, and documents, how obtained. Either party
may exhibit to the other, or to his attorney, at any time before the

trial, any paper material to the action, and request an admission in

writing of its qonuinencs.j. If the adverse party, or his attorney,
fail to give the admission within four days after the request, and if
the party exhibiting the paper be afterwards put to expense in order

to prove its genuineness, and tresarnc be finally proved or admitted on

the trial, such expense, to bo ascertained at the trial, shall bo paid

by the party refusing the admission, unless it appear to the satisfac*

tion of the court, that there were good reasons for the refusal. The
court before which an action is pending, or a judge or justice thereof,

may, in their discretion, and upon due notice, order cither patty to

give to the other, within a specified time, an inspection and copy, or

permission to take a copy, of any books, papers, and documents, in

his pdssession or under his control, containing evidence relating to the

merits of the action or the defence therein. If compliance with the
order be refused, the court, on motion, may exclude the paper from

being given in evidence, or punish the party refusing, or both.

CHAPTER VI.

EXAMINATION OF PARTIES.

Section 311. Action for discovery abolished.
312. A party may examine his adversary as a witness.
313. Such examination also allowed before trial: Proceeding
therefor.

314. Party, how compelled to attend.
315. Testimony of party may be rebalted.
310. Effect of refusal to testify.
317. Testimony of a parly not responsive to the inquiries may
be rebut ted by the oath of tho party calling him.

318. Persons for whom action is brought or defended may
bo examined.

Sec. 311; Action.for discovery abolished. No action to ob-

jj»»ovar/ »boi-
tain discovery under oath, in aid of the prosecution or defence of
another action, shall be allowed, nor shall any examination of a
party be had on behalf of the adverse party, except in the man
ner prescribed by. this chapter.
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Sec. 312. A party may examine his adversary as a witness. *J££JH£
A party to an action may be examined as a witness, at the in* ^ftX'

&*

stance of the adverse party, or any of several adverse parties,
and for that purpose may be compelled, in the same manner,

and subject to the same rules of examination, as any other wit
ness, to testify, either at the trial, or conditionally, or upon
commission.

Sec. 313. Such examination also allowed before trial. Pro- ^^'"^"J;.
ceedings therefor. The examination, instead of being had at (oretrUl'

the trial, as provided in the last section, may be had at any
time before the trial, at the option of the party claiming it

,

be»

fore a judge of the court, on a previous notice to the party to
be examined, and any ether adverse party, of at least five days*
unless, for good cause shown, the judge order otherwise. But
the party to bo examined shall not be compelled to attend in any

other county than that of his residence, or where he may be

served with a summons for his attendance.

Sec. 314. Party how compelled to attend. The party to be p^/toMta**
examined, as in the last section provided, may be compelled to

attend in the same manner as a witness who is to be examined
conditionally ; and the examination shall be taken and filed by
the judge in like manner, and may be read by either party on
the trial.

Sec. 315. Testimony o
f party may be rebutted. The ex- ultimo"?

amination of the party, thus taken, may be rebutted by ad-
alloW*,,

verse testimony.

Sec. 316. Effect of refusal to testify . If a party refuse *• Sjuor*,*°
attend and testify, as in the last four sections provided, he may
be punished as for a contempt, and his complaint, answer, or
reply, may be stricken out.

Sec. 317. Testimony b
y a party not responsive to the in- " '

quiries may he rebutted b
y the oath of the party calling him. l^S^m^be

A party examined by an adverse party, as in this chapter pro- ^ttloMtwpartr
vided, may be examined on his own behalf, subject to tbo same

c*""" m

rules of examination as other witnesses.

Sec. 318. Persons for whom action is brouqht or defended Plaintiff or17 & ^ defendant m»j
may be examined. A person for whose immediate benefit the m eiamiuc'i
action is prosecuted or defended, though not a party to tbeac-
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tion, may be examined as a witness, in the same manner, and

subject to the same rules of examination, as if he were named as

a party.

CHAPTER VIE

EXAMINATION OF WITNESSES.

Interest not to
exclude » lfit-

Parties exam
ined on theirm behalf

Section 319. Interest not to exclude a witness.

320. Parties to actions and special proceedings may bo wit
nesses on their own behalf, except in certain cases.

Sec. 319. Interest not' o exclude a witness. No person of-

ferred as a witness shall be excluded by reason of his interest

in the event of the action.

Sec. 320. Parties to actions, and special proceedings may
be examined as witnesses on their oivn behalf, except in certain
cases. A party to an action or special proceeding, including
proceedings in probate courts and proceedings for the summary
recovery of the possession of land, may be examined'as a witness

on his own behalf, or in behalf of any other party, in the same

manner, and subject to the same rules of examination, as any
other witnesses :.

Provided, however, That the assignor of a thing inaction
shall not be examined in behalf of said party, nor shall a party
to an action be examined in his own behalf in respect to any
transaction or communication had personally by said assignor,
or said party, respectively, with a deceased person, against par
ties who are the executors, aduiininistrators, heirs-at-law, next
of kin, or assignees of such deceased person,, where they
have acquired title to the cause of action immediately from

such deceased person, or have been sued as such by the execu

tors, administrators, heirs at-law, next of kin, or assignees
Jiut where such executors, administrators, heirs-at-law, next of
kin or assignees shall be examined on their own behalf in re

gard to any conversation or transaction had between the de
ceased person and said assignor, or said party, respectively,
then the said assignor or the said party may be examined in re

gard to such conversation or transaction, but, not in regard to
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any new matter. But if the testimony of a party to the action
or proceeding has been taken, and he shall afterwards die, and
after his death the testimony so taken shall be used upon any
trial or hearing, in behalf of his executors, administrators, heirs-
at-law, next of kin, or assignees, or other party, or the assign
or of a thing in action, shall be a" competent witness, as to any
and all matters to which the testimony so taken relates, not
withstanding anything in this section contained to the contrary
thereof. The husband can, in no case, he a witness for or
against the wife, nor the wife for or against' the husband, unless
the contract or facts to be sworn to are in the exclusive knowl
edge of such husband or wife, a3 agent or otherwise, in which
case but one can testify, and unless in a criminal proceeding for
a crime committed by one against the other"

CHAPTER VIII.

MOTIONS AND ORDERS.

Section 321. Definition of an order.
322. Definition of a motion. Motion ' h and when
made. Stay of proceedings. Compelling parties to
testify on motions.

323. Notice of motion.
324. In al'senoe, &c, of judge at chambers, motion may
be transferred to another judge.

325. Enlarging time for the proceedings in ah action.

Sec. 321. Definition' of cm order'. Every direction of a Order defined
t or judge, made or entered in writing, and not included

in judgment, is denominated an order.

Sec. 322. Definition of a motion. Motion*, how and where Motion dean*
made. Stay of proceedings^ Compelling parties to testify.
1, An application for an order is a motion,
2, Orders made out of c urt, without notice, may be made
by any judge of the court, in any part of the Territory.
3, Motions upon notice must be made within the district in
which the action is triable.
4, In all the districts, a motion to vacate or modify a provi
sional remedy, and an appeal from an order allowing a provi

7*
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sional remedy, shall have preference over all other motions.

5, No order to stay proceedings for a longer time than

twenty days, shall be granted by a judge out of court, except

upon previous notice to the adverse party. 'Whenever any

party intends to make or oppose a motion in any court of record,

and it shall bo necessary for him to have the affidavit of any

person who shall have refused to make the same, such cpurt

may, by order, appoint a referee to take the affidavit or depo

sition of such person. Such person may be subpoenaed and

compelled to attend and make an affidavit before such referee,

to whom it is referred to try an issue, and the fees of such
referee, for such service, shall be three dollars per day.

Kotieo »t motion Sec. 323. Notice of motion. When a notice of a motion is

necessary, it must bo served three days before the time appoint

ed for the hearing ; but the court or judge may by an order to

show cau?e, prescribe a shorter time.

Tn absence &o Sec. 324. In absen e 'fc, of judge at chambers. Motion
chambers may be transferred to another judge. When notice of a motion

is given, or an order to show cause is returnable before any

judge, out of court, and, at the time fixed for the motion, he is

absent, or unable to hear it
,

the same may be transferred, by

his order, to some other district judge in the Territory.
Extension of Sec. 325. Enlarqinq time for the proceedinqs in action.
lime for the ...... . .
proceedings in The time witiini which any proceeding in an action must be
actiou _

J r a

had, after its commencement, except the time within which an

appeal must be taken, may be enlarged, upon an affidavit show

ing grounds therefor, by a judge of the court. The affidavit,
or a copy thereof, must be ed, with a copy of the order, or

the order may be disregarde

CHAPTER IX.

ENTITLING AFFIDAVITS.

aBdavit* Sec. 326. Entitling affidavits. Affidavits defectively enti
tled, valid. It shall not be necessary to entitle an affi
davit in the action, but an affidavit made without a title, or

with a defective title, shall be as valid and effectual, for every
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purpase as if it were duly entitled if it intelligibly refer to the
action or proceeding in which it is made.

CHAPTER X.

COMPUTATION 01? TIME.

Sec. 827. Computation of Time. Time, how computed. Computation ot

The time within which an act is to be done, as herein provided,
shall be computed by excluding the first day, and including the

last. If the last day be Sunday, it shall be excluded.

CHAPTER XT.

NOTICES, AND FILING AND SERVICE PAPERS.

Section 328. Notices, &c, how served.

329. Service, how made

330. Service by mail
331. The like
332. Double time where service by mail
333. Notice of motion, &o., where personally served
334. When papers need not be served on defendant
335. Service of papers where parties reside out of the
Territory

33G. Summons and pleadings to be filed
337. Service on attorney
338. When this chapter does not apply

Sec. 328. Notices, &c., how served. Notices shall be in writing; Notice &„
and notices and other papers may be served on the party or attorney,

«erved

in the manner prescribed in the next three sections, where not other-
wise provided by this act.

Sec. 329. Service how made. The service may be personal, -or SerTi>.e bow
by delivery to the party, or attorney, on whom the service is required

ma'l°

to be made; or it may be as follows :
1, If upon an attorney, it maybe made during bis absence from Ma
office, by leaving the paper with his clerk therein, or with a person

having charge thereof ; or when there is no person in the office, by

leaving it
,

between the hours of six in the morning and nine ia the

evening, in a conspicuous place in the office ; or if it be not open so

as to admit of such service, then b
y leaving it at the attorney's res-*
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ideuce, with some psrson of suitable age and discretion.

2, If upon a party, it may be made by leaving the paper at his res
idence, between the hours of six in the morning and nine in the

evening, with some person of suitable age and discretion.

»frvic» by mail Sec. 330. Service by nihil. Service hy mail may be made when

the person making the service and the person on whom it is to be
made reside in different places, between which there is a. regular
communication by mail.

Sam« Sec. 331. Same. In case of service by mair, the paper must be
deposited in the post office, addressed to the person on whom it is to
be served, at his place of residence, and the postage paid.

wbeu'icnred br Sec. 882. Double time when, served by mail. When the service is
Iu'"'

by mail, it shall bo double the time required in cases of personal ser
vice, except service of notice of trial, which may be made sixteen

days before the day of trial, including the day of service.

Notice of Sec. 333. Notice of motion, &c.s when personally served. Notice

l»rsm"any
w!i,*rf
of a motioU or other proceeding before a court or judge, when per-

M,Ted
sonally served, shall be given at least three days before the time afc
pointed therefor.

when'papers Sec. 334, When papers need not be served on defendant. "Where

fcerved on a defendant shall not have demurred or answered, service of notice
aeleudant ...

or papers, in the ordinary proceedings in an action, need not be made

upon him or his attorney, if notice of appearance in the action has
been given.

»»rvioe|of pM/fs Sec. 335. Service of papers where parties reside out of the Terri-
oil auu-rtisida"nta" \ • rr

lory. Where a plaintiff or a defendant who has demurred or answered,

or gives notice of appearance, iesides out of the Territory, and has

no attorney in the action, the service may be made by mail, if his
residence be known ; if not known, on the clerk for the party.

summonaand Sec. 336. Summons and pleadings to be filed. The summons aBd
pleadings to bo ^e geveraj pleajingS in an action shall be filed with the clerk with-

ja ten days after the service, thereof, respectively, or the adverse

party, on proof of the omission, shall be entitled, without notice^ to
an order from a judge that the same be filed within a timer to be

specified in the order, or be deemed abandoned,

s'crricaoa Sec. 337. Service on attorney. Where a party shall have an at-
itiorucj

torney in the action; the service of papers shall be made upon th»

attorney, instead of the party,
vhen this Sec. 338. When this chapter does not apply. The provisions of
chapter dues , . .
abtappi> this chapter shall not apply to the service of a summons, or other

process, or of any paper to bring a party into contempt.
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CHAPTER XII.

DUTIES OF SHERIFFS AND CORONERS

Sec. 339. Duty of sheriff and coroner in serving or executing pro- 3inty»0f „»'a*a
cess, andhow enforced. Whenever, pursuant to this act, the sheriff ^ »»"»i..' J 1 ' process

may be required to serve or execute any summons, order, or judg

ment, or to do any other act, ho shall be bound to do so in like man

ner as upon process issued to him, and shall be equally liable in all

respects for neglect of diity ; and if the sheriff be a party, the cor*
oner shall bo bound to perform the service, as he ia now bound tb

execute process where the sheriff is a party; and the provisions Qf
this act relating to the sheriff shall apply to coroners when the sher

iff is a party.

CHAPTER XIII".

ACCOUNTABILITY OP GUARDIAN'S.

Sec. 340. Guardian not to receive property until' eciir iiu given. No Guardian not to
,. , . , , . . receive property''

guardian appointed tor an infant shall be permitted to receive prop- tmtn security

crty of the infant, until he shall have given sufficient security, ap
proved by a judge of the court, to account for and apply the same,
under the direction of the court.

CHAPTER XIV.

POWERS OF REFEREES.

Sec-. 341. Powers of referees. Every referee appointed pursuant Powers of
to this act shall have power to administer oaths in' any proceeding

re1eri!'s

before him, and shall have generally the powers now vested in a
referee by law.

CHAPTER XV.

MISCELLANEOUS PROVISIONS:

Bichon 342. Papers lost or withheld, how supplied
343. Where undertakings to be filed
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Papers lost or
withheld how
supplied

"When nndortft-

Tima for publi
cation of notice
how computed

Section 344. Time for publication of notices, how computed
345. Laws of other states and governments how proved

Sec. 342. Papers lost or withheld, how supplied. If an
original pleading or papers bo \ozt or withheld by any person,

the court may authorize a copy thereof to be filed and used

instead of the original.

Sec. 343. Where undertaking to be filed. The various
king t» be 'n,.d

un<lertakings to be given by this act must be filed with the

clerk of the court, unless the court expressly provides for a

different disposition thereof, except that the undertakings pro

vided for by the chapter on the claim and delivery of personal

property, shall, after the justification of the sureties, be de

livered by the sheriff to the parties respectively for whose ben

efit they are taken.

Sec. 344. Time for publication of notices, how computed.
The time for publication of legal notices shall bo computed so

as to exclude the first day of publication and include the day
on which the act or event, of which notice is given, is to hap

pen, or which completes the full period required for publica
tion.

Sec. 345. Laws of other states and governments, how prov
ed. Printed copies in volumes of statutes, or other written
law, enacted by any other State or Territory or foreign gov
ernment, purporting or proved to have been published by the

authority thereof, or proved to be commonly admitted as evi

dence of the existing law in the courts and judicial tribunals of

such State, Te rritory or government, shall be admitted by the
courts and Territorial officers of this Territory on all occasions
as presumptive evidence of such laws. The unwritten or com"

mon law of any other State or Territory, or foreign govern
ment, may be proved as facts by parole evidence ; and the

books of reports of cases adjudged in their courts may also be

admitted as presumptive of such law.

Laws of other
states and
poveruments
lww proved

TITLE XIII.
ACTIONS IN PARTICULAR CASES.

Chapter I» Actions against foreign corporations
II. Actions in place of scire facias, quo warranto .and of in
formations in the nature of a quo warranto



CIVIL PROCEDURE 109

Chap.. III. Actions for the partition of real property
IV. Actions to determine conflicting claims to real property
and for waste and nuisance

V. General provisions relating to actions concerning real
property'

CHAPTER I.

AGAINST FOREIGN CORPORATIONS.

See. 346. Where and by whom brought. An action against Wfiere and by
a corporation created by or under the laws of any other State

* °m 'ougl"

government, or country, may be brought in any of the district

courts of this Territory, in the following cases :

1. By a resident of this Territory, for any cause of action ;
2. By a plaintiff not a resident of this Territory, 'when the
cause of action shall have arisen, or the subject of tho action
shall be situated within this Territory.

CHAPTER II.

ACTIONS IN PLACE OP SCIRE FACIAS, QUO WARRANTO, AND OF
INFORMATION IN THE NATURE OF QUO WARRANTO.

Section 347, Scire facias and quo warranto abolished, and this chap
ter substituted

348. Action may bo brought by direction of tho legislature
by any prosecuting attorney, to vacate a charter

349. Action to annul a corporation, when and how brought
by the prosecuting attorney, by leave of the supreme
court

350. Leave to sue, how obtained
351. Action upon information or complaint of courso
352. Action, when and how brought to vacate letters patent
353. Relator, when to be joined as plaintiff
354. Complaint and arrest of defendant in action for
usurping an office

355. Judgment in such actions
35G. Assumption of office, &e , by relator, when judgment
is in his favor

357. Proceedings against a defendant, on hid. refusal to- de
liver books or papers
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Section 358. Damages, how recovered
359. One action against several persons -claiming office w

franchise
300. Penalty for usurping office or franchise, how awarded

361. Judgment of forfeiture against a corporation
302. Costs against a corporation or persons claiming to ba

such, how collected

3G3. Restraining corporation, and appointment of a receiver
364. Action for forfeiture of property to the people

fm« facia* and Sec. 347. Scire facim and quo tvarranto abolished, and thu
*ino warranto B , , . _
aboiwxKi chapter suhstiiuted. The writ of scire facias, the 'writ of quo

warranto, and proceedings by information in the nature of quo

warranto, are abolished ; and the remedies heretofore obtaina

ble in these forms may be obtained by civil actions under the

provisions of this chapter. But any proceeding heretofore

commenced, or judgment rendered, or right acquired, shall not

be affected by such abolition.

*'«on may te
^
Sec. 348. Action may he brought by 'any ^prosecuting atuor*

prosecuting neu to vecate a charter, bu direction of the Lrqislature. An
attorney to J in J J
fcyrt'o airoctlon

act,ion may 00 brought by any prosecuting attorney, in the
ornie ie»isia- name 0fthe people of this Territory, whenever the legislature

shall so direct, against a corporation, for the purpose of vacat»
ing or annulling the act of incorporation, or an act renewing
its corporate existence, on the ground that such act or renewal

was procured upon some fraudulent suggestion or concealment

of a material fact, by the person incorporated, or by some of
them, or with their knowledge and consent.

Manner of Sec. 349. Action to annul a corporation, token and how
b'insing an .
action ;to ancn wrought by prosecuting attorney, by leave of supreme court. An
a charter

action may be brought by any prosecuting attorney, in the name

of the people of this Territory, on leave granted by the supreme
court or judge thereof, for the purpose of vacating the charter

or annulling the existence of a corporation other than municip»

al, whenever such corporation shall :

1. Offend against any of the provisions of the act or acts

creating, altering, or renewing such corporation ; or,

2. Violate the provisions of any law by which such corpo
ration shall have forfeited its charter by abuse of its power;

or,
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3. Whenever it shall have forfeited its privileges or frana
chises by failure to exercise its powers ; or,
A. Whenever it shall have done or omitted any act 'which
amounts to a surrender of its corporate rights, privileges, and.
franchises ; or,

5. Whenever it shall exercise a franchise or privilege not
c&nferred upon it by law. And it shall be the duty of any
prosecuting attorney, whenever he shall have reason to believe
that any of these acts or omissions can be established by proof
to apply for leave, and upon leave granted to bring the action,
in every case of public interest, and also in every other case in

which satisfactory security shall be given to indemnify the peo

ple of this Territory against the costs and expenses to be in
curred thereby.

Sec. 350. Leave, hew obtained, ^eave to bring the action L»aTeho^
may be granted upon the application of any prosecuting attor-

''btaln'''i

ney ; and the court or judge may, at discretion, direct notice
of such application to be given to the corporation or its officers,

previous to granting such leave, and may hear the corporation
in opposition thereto.
Sec, 351. Action upon information or complaint of course. Action npon
An action may be brought by any prosecuting attorney in the 'o£p«mt°2( **

name of the people of this Territory, upon his own information,
c;,ursc

or upon the complaint of any private party, against the parties

offending in the following cases ;
1. When any person shall usurp, intrude into, or unlawfully
hold or exercise any public office, civil or military, or any fran
chise within this Territory, or any office in a corporation crea-'
ted by the authority of his Territory ; or,
2. When any public officer, civil or military, shall have done
or suffered an act which, by the provisions of law, sha l make a

forfeiture of this ofh'cc; cr,
3. When any association or number of persons shall act w.ith-
ia this Territory as a corporation, without being duly incorpo
rated.

Sec. 352. Action, tclfcn and how brought to vacate letter* Actlott ^w
patent. An action may bo brought hy any ^rosecutiag attorney, "n"0'*

in the name of the people of this Territory, for the purpose of

vacating or annulling letters patent granted by the people of

this Territory, in the following cases:
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1. When he shall have reason to believe that such letters

patent were obtained by means of some fraudulent suggestion

or concealment of a material fact, made by the person to whom

the same were issued or made, cr with his consent or knowl

edge; or,

2. When he shall have reason to believe that such letters

patent were issued through mistake, or in ignorance of a mate

rial fact ; cr,
8. When he shall have reason to believe that the patentee,

or those claiming under him, have done or omitted an act, in,

violation of the terms and conditions on which the letters pa

tent were granted, or have by any other means forfeited the in

terest acquired under the same.

Relator when to Sec. 353. . Relator, ichai to ' he joined as .plaintiff. When

puinu'ff1 an action shall be brought by the prosecuting attorney by vir
tue of this chapter, on the relation or information of a person

having an interest in the question, the name of such person
shall be joined with the people as plaintiff. And in every such
case the prosecuting attorney may require as a condition for

bringrng such action that satisfactory security shall be given to

indemnify the people of the Territory against the costs and ex

penses to be incurred hereby.
Complaint iM Sec. 354. Complaint and arrest of defendant in action
tUnt in for" for usurping an office. Whenever such action shall bo brought
v»urping an . . « . _, ,
omca. against a person tor usurping an oflico, the prosecuting attor

ney, in addition to the statement of the cause of action, may
also set forth in the complaint the name of the person rightfully
entitled to the office, with a statement of his right thereto ; and
in such case, upon proof by affidavit that the defendant has re
ceived fees or emoluments belonging to the office, and by means
of his usurpation thereof, an order may be granted by a judge
of the supreme court for the arrest of such defendant, and
holding him to bail ; and thereupon ho shall be arrested and
held to bail, in the manner, and with the same effect, and sub
ject to the same rights and liabilities, as in other civil actions
where the defendant is subject to arrest.

Sec. 355. Judgment in such actions. In every such case,
judgment shall be rendered upon the right Of the defendant, and
alsn upon the right of the party so alleged to be entitled, or
only upon the right of the defendant, as justice shall require.

Judernont in
kufli adtiona

7
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Sec. 356. Assumption of office, $c., By relator, token judg- a r sumption ofT.rt xci-1 11 i office &cbj
ment is m his favor. It the judgment be rendered upon the relator wyimi

, , judgment is itt
right of the person so alleged to be entitled, and the same be in *"s '"•r
favor of such person, he shall be entitled, after taking the oath
of office, and executing such official bond as may be required,

by law, to take upon himself the execution of the office ; and it
shall be bis duty, immediately thereafter, to demand of the
defendant in the action all the books and papers in his custody,
or within his power, belonging to the office from which he shall
have been excluded.

Sec. 357. Proceedings against defendant, on refusal to pro'.pedinB
deliver books or papers. If the defendant shall refuse or dllf^n^lt^i
neglect to deliver over such books or papers, pursuant to the book's^nd"*

demand, he shall be deemed guilty of a misdemeanor, and the
ap "

same proceedings shall be had, and with the same effect, to com-

pel delivery of such books and papers, as are or may hereafter
be prescribed bylaw.

Sec. 358. Damages how recovered. If judgment be render- Damages how
ed upon the right of the person so alleged to be entitled, in

recoTered

favor of such person, he may recover, by action, the damages
which he shall have sustained by reason of the usurpation by

the defendant of the office from which such defendant has been
e cluded.

Sec. 359. One action against several persons claiming jn case of
office or franchise. Where several persons claim to bo entitled c?J/itagPlX°e1'
to the same office or franchise, one action may be brought
against all such persons, in order to try their respective rights
to such office or franchise.

Sec. 360. Penalty for usurping office or franchise, how psnaUyf0
awarded. When a defendant, whether a natural person or a

corporation, against whom such action shall have been brought

shall be adjudged guilty of usurping or intruding into, or un

lawfully holding or exercising any office, franchise, or privilege,

judgment shall be rendered that such defendant be excluded

from such office, franchise or privilege, and also that the p\a.in-

tiff recover costs against such defendant. The court may also,

in its discretion, fine such defendant a sum not exceeding five

hundred dollars, which fine, when collected, shall be paid into

the treasury of the Territory.
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Sec. 361. Judgment of forfeiture against a corporation.
•twiut corpora- If it shall bo adjudged that a corporation against which an

action shall have been brought pursuant to this chapter, has by

neglect, abuse, or surrender, forfeited its corporate rights,

privileges, and franchise, judgment shall bo rendered that the

corporation be excluded from such corporate rights, privileges,
and franchises, and that the corporation be dissolved,

flonti ai-ainst Sec. 3G2. Costs against corporation, or persons claiming
•orporauou

^ ^ such, how collected. If judgment be rendered in
such action against a corporation, or against persons claiming

to be a corporation, the court may cause the costs therein to bo

collected by execution against the persons claiming to be a cor_

poration, or by attachment or process against the directors or

other officers of such corporation.

Restraining cor- Sec. 863. Restraining corporation, and appointment of
poration ami , . .
appointing re- receiver. When such ludgnaent shall be rendered against a

corporation, the court shall have the same power to restrain

the corporation to appoint a receiver of its property, and to

take an account, and make distribution thereof among its cred
itors, as are now or may hereafter be provided by law, and it
shall be the duty of the prosecuting attorney, immediately af
ter the rendition of such judgment, to institute proceedings for
that purpose.

Sec. 3G4'. Actions for forfeiture ofproperty to the people.
•Whenever, by the provisions of law, any property, real or per»
sonal, shall be forfeited to the pp.oplo of this Territory, or to

any officer for their use, an action for the recovery of such
property, alleging the ground of the forfeiture, may be brought
by the proper office:-, in the district .court of the district -where
the property is situated.

Action for for
feitures pro
perty to the
people

CHAPTER III.

ACTION FOR THE PARTITION OF REAL PROPERTY.

rrorieiona er
Sec, 365. Provisions of existing statutes applicable to actions

YowwUei11« of Part'llwn- The provisions of existing statutes relating
to the partition of lands, tenements, and hereditaments,
held or possessed by joint tenants or tenants in common, shall
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apply to actions for such partition brought under this act, so
far as the same can be s applied to the substance and subject-
matter of the action, without regard to its form.

CHAPTER IV.

ACTIONS TO DETERMINE CONFLICTING CLAIMS TO REAL PROPERTY,
AND FOR WASTE AND NUISANCE.

Section 3G6. Actions to determine claims to real property, how
prosecuted.

367. Action ofwaste abolished. Waste, how remediable,
3C8. When judgment of forfeiture and eviction to be
given.

309. Writ of nuisance abolished.
370. Remedy for injuries heretofore remediable by writ
of nuisance.

.Sec. SG6. Action to determine claims to real property how Action* te.ietcr-
prosecuted. Proceedings to compel the determination of claims J^iVroV^'y"
to real property, pursuant to the provisions of existing

Uow »ro-ccuU

statutes, may be prosecuted by action under this act, without

regard to the forms of the proceedings as they are prescribedby
those statutes.

Sec. 367. Action of waste abolished. Waste, how remedia* Action of wait,

ble. The action of waste is abolished, but any proceeding elist"''1

heretofore commenced, or judgment rendered, or right acquir
ed, shall not be affected thereby. Wrongs heretofore remedi
able by action of waste are subjects of action as other wrongs,
in which action there may be judgment for damages, forfeiture
of the estate of the party offending, and eviction from the
premises.

Sec. 363. TT'/irn judoment of forfeiture and eviction to be triven. „,•i J J J J o When jnilsmwi'.
Judgment of forfeiture and eviction shall only be siv- V*C5 »/ o eviction to U*

en in favor of the person entitled to the reversion, against glT'm

the tenant in possession, when the injury to the estate in'revcr-
Bion shall bo adjudged in the action to be equal to the value
the tenant's estate or unexpired term, or to have been done in

malice.

Sec. 369. Writ of nuisance abolished. The writ o nuisance ^r;t ',r*j»i»w»*»
is abolished ; but any proceedings heretofore commenced

*
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or any judgment rendered, or right acquired, shall not be affec

ted thereby.

K email; far. Sec. 370. Remedy for injuries heretofore remediable by
writ of nuisance. Injuries heretofore remediable by writ of
nuisance are subjects of action, as other injuries, and in such
action there may be judgment for damages, or for the removal
of the nuisance, or both.

CHAPTER V.

GENERAL PROVISIONS RELATING TO ACTIONS CONCERNING REAL

PROPERTY.

«Pi»tiug"tatuteB ^ec. Provisions of existing statutes applicable thereto.
The general provisions of existing statutes relating to actions.

concerning real property shall apply to actions brought under

this act, according to the subject-matter of the action, and

without rega d to its form.

TITLE XIV.

GENERAL PROVISIONS.

Section 372. Definition of real property
373. Definition of personal property

374. Definitionof property
375. Definition of district

376. Definition of clerk

377. Rule of construction

378. Inconsistent statutory provisions repealed

379. Inconsistent rules and practice abrogated

380. Act, when to take effect

Real iiropertr Sec! £72. Definition of "realproperty." The words "real prop
erty," as used in this act, are co-extensive with lands, tenements,
and hereditaments.

Personal proper Sec~ s73: Definition of "personal property." The words ''per-
t/ defined sonal property," as used in this act, include money, goods, chattels,

things ia action, and evidences of debt. .
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Sec. 874. Definition of "property." The word "property," as used Property denne*
in this act, includes property, real and personal.

Sec. 375. Definition of "district" The word "district," as used District o.tu*»d
in this act, signifies judicial district, except when otherwise specified.

Sec. 376. Definition of "clerk." The word "clerk.," as used ia Clerk define a
this act, signifies the clerk of the court where the action is pending.
Sec. 377. Utile of construction. The rule of common law that Kn,e of

t .- piii .1 ,.i con»tru»tion
statutes in derogation ot that law are to be strictly construed, has
no application to this act.

Sec. 378. Statutory provisions inconsistent with this act repealed. Conflicting

All statutory provisions inconsistent with this act are hereby re- repealed
pealed ; but this repeal shall not revive a statute or law which may
have been repealed or abolished by the provisions hereby repealed.
And all rights of actions given or secured by existing laws may be
prosecuted in the manner provided by this act. If a case shall arise
in which an action for the enforcement or protection of a right, or
the redress or prevention of a wrong, cannot be had under this act,
the common law practice may be adopted so far as may be necessary
to prevent a failure of justice.

Sec. 379. Rales and practice inconsistent with this act abrogated. Same

The present rules and practice of the courts in civil actions, incon
sistent with this act, are abrogated; but where consistent with this

act, they shall continue in force, subject to the power of the

respective courts to relax, modify, or alter the same.

Sec. 380. Act, when to take effect. This act shall take effect and ^L*«" t0 la*e>
effect

be in force from and after the first day of June, 1868; Provided,
That it shall not apply to any action or proceeding now pending in
any of the courts of this Territory, nor to any actions commenced

prior to the said 1st day of June 1SG8, in this Territory.

Attest :

HORA.CE J. AUSTIN,
President of the Council.

ENOS STUTSMAN,

Speaker of House of Representatives.

Geo, I. Fos r,
Secretary cf Council.

P. H. Halnan,
Chief Clerk of House of Representatives.
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[Note by the Secretary op the Territory. The foregoing
act having been presented to the Governor of the Territory for his

approval, and not having been returned by him to the House of the

Legislative Assembly in which it originated, within the time pres»

cribed by the Orgaaio Act, has be ome a law without his approval.
S. L. SPINK, Secretary.]

CHAPTER I.

AN ACT. supplemental to an act to simplify and abridge'

THE PRACTICE, PLEADINGS, AND PROCEEDINGS OP THE COURTS

OP THIS TERRITORY.

JSe it enacted by the Legislative Assembly of ihe Territory of
Dakota :

Ofdocketi»s Section 1. Tbat when au execution shall be issued under and

by virtue of the provisions of an act entitled : An act to simplify
and abridge the practice, pleadings and proceedings of the Courts of

this Territory, included in chapter 1, Title IX, of said act, before tha
same shall be delivered to the sheriff or coroner as therein provided,

the party or his attorney issuing the execution shall cause the same

to be docketed in the execution-docket by the clerk of the court in

which the judgment is rendered,

vueatouke ^ec. 2- This act shall take effect and be in force on and after tha
Erst day of June, A. D. 1868,

Approved, January 8, 186&.



AMENDMENTS 119

CHAPTER II.

AN ACT SUPPLEMENTAL TO AN ACT ENTITLED AN ACT TO SIM
PLIFY AND ABRIDGE THE PRACTICE, PLEADINGS AND PROCEED

INGS OS1TIIE COURTS OP THIS TERRITORY.

Be it enacted by the Legislative Assembly of the Territory of
Dakota

Section 1. That in addition to the appeals provided for in sec- Providing t»r

tiori ten (10) of an aet entitled an act to abridge the practice,
* ° *"m

pleadings and proceedings of the Courts of this Territory, writs
of error shall be allowed on all final decisions, on all judgments,
orders and motions of the District Courts to the Supreme Court

of this Territory, under such regulations as may be prescribed by the
rules of the Supreme Court.

Sec. 2. This act shall be in force and effect from and after the 'When to Uk*
effect

first day of June, A. D. 1868, and its approval.

Approved, January 8, 186&.

AMENDMENTS.

CHAPTER III.

AN ACT TO AMEND CHAPTER THIItTY^TWO (32) OF THE SESSION
LAWS 01' 1805-66, ENTITLED ''AN ACT TO PROHIBIT SHEEP
AND SWINE FROM RUNNING AT LARGE."

Be it enacted by the Lcjidaiiiic Asscmhlj of the Territory of
Da/ ota :

Section 1 That chapter thirty-two (32) of the session laws of cvavwss
1865-66, entitled "an act to prohibit sheep and swine from Tttmavag ^r0^|^1

tt%

at large," be. and the same is hereby amended by strikiug therefrom
the word "sheep," wherever the same occurs therein. Nothing in this
act shall be construed as in ady case to apply to Union County -

8*
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when to tib Sec. 2. This act shall be in force and effect from and after its
'U'ect 3 i

passage and approval.

Approved, January 10, 1868.

CHAPTER IV.

AN ACT TO AMEND CIIAPTEItTEN OP THE SESSION LAWS OP 18G6-7.

Be it enacted by the Legislative Assembly of the Territory of
Dakota :

chapter ten Section 1. That chapter ten of the session laws of 1866>7, "An

"trfkin^Jut the act to provide for schools in the Territory of Dakota, be, and the
woruwio

game is hereby amended, by striking therefrom the word "white,"

wherever the same occurs therein,

whentotsko Sec. 2. This act shall take effect and be in force from and after

its passage and approval.

Approved, December 18, 1867.

••tract

AUDITOR AND TREASURER.

CHAPTER V.

AN ACT IN RELATION TO THE TERRITORIAL AUDITOR AND
TREASURER.

Be it enacted by the Legislative Assembly of the Territory ef
Dakota :

Section 1. That in addition to the salary now allowed by

law to the Territorial Auditor and Treasurer, there shall be al
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lowed to each annually the sum of twenty-Eve dollars for office Appropriation* ' for utflco rent see

rent, fuel, and stationery.

Sec. 2. That the Treasurer and Auditor are herehy author- Dire»teatoJ procure seal

ized and directed to procure each, for his office, a suitable seal

not to exceed in cost to the Territory twenty dollars in the

aggregate.

Sec. 3. This act shall take [effect] and bo in force from and vrtlen to *ak»
- . 1 . effect

after its passage and approval.

Approved, January 7, 1868.

COSTS.

CHAPTER VI.

AN ACT RELATING TO COSTS OP TRIAL ON CHANGE OF VENUE.

Be it enacted by the Legislative Assembly of the Territory of
Dakota :

Section 1. Whenever a change of venue is granted in anv m.
case pending in the district courts of this Territory by any v*y lb„ c°sis

judge thereof, for the reason that a fair and impartial trial
cannot be had in the county in which the action is commenced,
all the costs and fees paid by the county to which the case is
ordered for trial shall be charged to the county from which
such case is sent.

Sec. 2. The board of county commissioners of the county to county tomrt.
vthich any case is ordered for trial according to section .one (1) SSi™ cmu""*'
of this act, shall make out and present for payment to viae
county from which such case is sent an itemized bill of oW tW
costs and fees of the trial of such case paid by the county ac
cording to law ; said bill shall be sworn to by the register of
deeds of the county, and the board of county commissioners
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receiving such bill or account shall examine the same and pay
the whole thereof or so much as is legal, proper and correct,

whim to tats Sec. 3. This act shall he in force and effect from and after
•ffeot

its passage and approval.

Approved, January 3, 1868'.

COUNTIES,

CHAPTER VII.

AN ACT TO CREATE AND ESTABLISH THE COUNTY OF CARTER,
AND PROVIDING FOR THE ATTOINTMEST OF OFFICERS THEREIN.

Be it enacted by the Legislative Assembly of the Territory of
Dakota :

Boundaries, Section 1. That all that portion of the county of Laramre,
eMcers&c,

Territory of Dakota, west of the one hundrei and seventh
degree and thirty minutes west longitude, be and the same is

hereby erected into a county by the name of Carter, and the

following officers are hereby appointed for said' county, to aet

until the next ensuing general election :

For county commissioners, James W. Lowery, William Mis-

ehany, William Rose;

Forjudgcof probate, Hancy B. Hubble;
For sheriff, John R. Murphy;
For register of deeds, A. G. Turner ';
For justices of the peace, Frederick Staples, Francis B.
McGovern ;
For coroner, Nathaniel McDaniels.

tfwriespntiic, Sec. 2. The governor may appoint as many notaries public
as he may deem necessary for said county.
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Sec. 3. The county seat of said county is hereby located at county *oat
South Pass City.

Sec. 4. The county commissioners herein appointed shall, on ccantj-eommiw.

or before the first day of May next, qualify and enter upon the qualify moJlui»»
. ,

1 J 1 or boarii
discharge of their duties, and as soon as two or more shall qual
ify may hold a meeting of the board at the county peat of said

county, first giving ten days notice of such meeting by publica
tion in a newspaper published in said county, if there be one, if
not, by posting notices in at least five of the most public places
in Baid county, and may continue in session five days if the busi
ness requires it. At such meeting or at any subsequent regu
lar meeting, said board may fill all vacancies that may exist
in the county offices, and such persons so appointed shall hold
until the next ensuing general election.

Sec. 5. The county commissioners shall have the power at Tteir powsra

any regular meeting of the board to make an order increasing
the fees of the county officers of said county:
Provided, however, That the fees of said officers shall net be
increased more than four times what is now allowed by law.

Sec. 6. The said county is hereby attached to the county of county attached
_ . . , . . , to Luramio
Laramie for representative andjuciicial purposes.

Sec. 7. This act shall take effect and' be in force from and whentou*.
* it effect
after its passage and approval.

Approved, December 27, 1869.

CHAPTER VIII.

AN ACT TO RE-ORGANIZE THE COUNTY OF LARAMIE,.

Be it enacted by the Legislative Assembly of the Territory of
Dakota :

Section 1. That chapter of the session laws of 1866 67,
Ce

entitled ''an act to create and establish the county of Laramie," JJ'

approved January 9th, 1867, be and the same is hereby repeal*
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ed, and all elections held or pretended to be held under and by
virtue of said act is hereby declared null and void and shall be
held for naught.

EaVYm^c'unty Sec. 2. That all that portion of the Territory of Dakota,

ofl?ctrafmea*
°'
west of the one hundred and fourth meridian west, and east of
the one hundred and seventh degree and thirty minutes west,

be, and the same is
,

hereby erected into a county by the name

of Laramie, and the following officers'are hereby appointed for

said county to act until the next ensuing general election and

until their successors are duly elected and qualified :

County commissioners —Benjamin Ellinger, Roger T. Beal
and Patrick McDonald.

Sheriff— J. L. Laird.
Judge of Probate—Wm. L. Kuykendall.
Register of Deeds—Wm. Morris.

Justices of the Peace^-N. J. Bond, A. B. Moore, and Lewis
Loweril.
Constable— James Masterson.

Coroner—F. W. Johnson.

County Superintendent of Public Instruction —J. H. Gilder-
sleeve.

Surveyor—S. H. Winson.

District Attorney —Ed. P. Johnson.

county commisL. Sec. 3. The county commissioners may fill all vacancies™

TwinciM county offices and the persons so appointed shall hold their re

spective offices until the next general election and until their
successors are duly elected and qualified.

Notaries puMio Sec. 4. The Governor may appoint as many notaries public
for said county as he may deem necessary,

county seat Sec. 5
. The county seat of said county is hereby located at

the city of Cheyenne,

county entitled Sec. 6. Until otherwise provided by law said county shall be
representative entitled to one member of the House of Representatives of the
in thu Lfgisla- . . .
tivo assembly Legislative Assembly.

wh^r, to take Sec. 7
. This act shall take effect and be in force from and

after its passage and approval.

Approved, January 3, 1868.
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CHAPTER IX.

AN ACT TO ORGANIZE THE COUNTY OP LINCOLN.

Be t enacted by the Legislative Assembly of the Territory of
Dakota :

Section 1. That all that portion of the Territory of Dakota, ninnuaries
. . , Oacsrs tec,

embraced within the following described boundaries shall be
known as the county cf Lincoln, to wit: Commencing at a
point on the Big Sioux river at the north east corner of Union
county, it being the north east corner of Township No. 95
north, thence west to the south west corner of Township No.
96 north of range fifty-three west ; thence east to the Eig
Sioux riyer ; thence down and along the course of said river to
the place of beginning. The county seat of said county, to be
at Canton, on the southeast quarter of the southeast quarter of
section No. fourteen, Township No. ninety -eight north of llange
forty-nine west. And that until the next ensuing general elec
tion, the following named persons be appointed officers of said

county, to wit :

Augustus J. Linderman, H. P. Hyde, Benjamin Hill, county
commissioners ;

C. H. Smith, sheriff;
J. Q. Fitsgerald, probate judge ;
William Hill, register of deeds ;
W. Hydo and W. S. Smith, justices of the peace;
James Weekly, constable ;

Joseph Weekly, coroner. And that the said officers be em
powered to discharge all the duties pertaining to their several
offices.

Provided, That' the said county of Lincoln shall remain as
now, attached to Union county for Representative and Judicial
purposes.

Sec. 2. This act shall take effect and be in force from and wsento t»*»
alter its passage and approval by the governor.

Approved December 30, 1867.
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CHAPTER X.

AN ACT TO ORGANIZE THE COUNTY OF MINNEHAHA.

Be it enacted by the Legislative Assembly of the Territory of
Dakota.:

county comniiss- Section 1. That John Nelson, John Thompson, and Win.
Melville, be, and the same are hereby appointed county com
missioners of the county of Minnehaha, ap.d said county com

missioners shall have full power and authority to appoint all
other officers for said county to complete the orgrnization of

said county of Minnehaha.

Register of deeds Sec. 2. That Edward Broughton be, end he is hereby ap

pointed register of deeds of said county of Minnehaha.

itotato Sec. 3. This act shall take effect from and after its pass-

ago and approval.

Approved, January 4, 18G8.

CHEYENNE CITY.

CHAPTER XI.

AN ACT TO INCORPORATE THE CITY OP CHEYENNE, DAKOTA
TERRITORY.

Be it enacted by tiie Legislative Assembly of the Territory of
Dakota :

Description Section 1, That all that portion of territory surveyed, laid cut
and platted as a town site, situated oa Crow Creek where the Union
Pacific Railroad crosses the same, together with all the addition*

that may be hereafter made thereto, according to law, is hereby de»

clared to be a corporation by the uanio of the "City of Cheyenne."
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€ec. 2. The said city is hereby made a body corporate and politic, citymado»
and is invested with all the powers and attributes of a municipal b°ct^J,ol''ie

corporation, and by that name may sue and be sued, plead and be

impleaded, cornplaia and defend in any court of record, and any
other place whatsoever; may have a common seal, and may alter the

same at pleasure, and may take, hold, purchase, lease, convey and

dispose of any real, personal, or mixed estate, for the use of said
corporation.

Sec. 3. The legislative authority of said city is hereby vested in a Lrsisiatir*
city council, composed of a mayor and board of aldermen, consisting vested11' wier*

of six members.

Sec. 4. Ewery legal voter of the Territory who shall have been a what to conatj-
resident oi the city thirty days ncrt preceding a city election, 1s
declared a citizen of said city, and is entitled to vote at all the elec
tions thereof.

Sec. 5. The election of city officers shall bo in a manner similar Election »t city
to county elections, as near as the nature of the case admit?.

Sec C, A person offering to vote may be challenged as iu other ciiaiieuging »»
elections in the county, and an oath may be administered to him in

vo'or*

iike manner, naming 'the qua!itic:ftions heroin prescribed.

Sec. 7. No person shall be eligible to any elective office mentioned siigiMUi* u
in this act, unless ho be a legal voter of' 'tho city.

'"J

Sec. 8. The annual election for city officers shall bo held on the An^ai election
last Monday in December in each and every year snd the officers
elect shall qualifj' and enter upon the disohargo of their duties on

the first Monday in January thereafter; Provided, Jioiccver, That in
case the last Monday of December should be the 25th of said
month, the election chill take place on the Tuesday following • Pro- ttofb>
vided further, That the commissioners named in tho ninth section of
this act shall have the full power to fix the day for holding the first
election of officers under this act, by giving at least five days notice
cf each election, and officers elected at such first election shall qual

if
y

and enter upon the discharge of their duties, in one week from
Che day of such election.

Sec. 9. That J. P. Bartlett, G.. M. O'Brien and William Martin, commissioner*
are hereby appointed commissioners to conduct the first election uu-

°le'e'-t'"n

der this act. to canvass the votes and to issue certificates of election
to the officers elect.

Sec. 10. In all elections for city officers, after the first, the mayor Notice of
shall issue a proclamation to the voters of tho city, namin'i- the

uK'cU0'*

time and place of such election, and officers to be ehoson, and causo
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Officers to be
elected

Duties of the
mayor

a copy to be posted at least ten days previous to the day of election.

The polls shall be opened between the hours of eight and ten o'clock

in the forenoon, and continue open until four o'clock in the after

noou. Within two days after election, the judges of election shall

make out their returns to the president of the city council, who

shall examine them at the next meeting, and cause an abstract of the

votes to be recorded' in a book kept for that purpose.

Sec. 11. In addition to a mayor and board of aldermen, there
shall be elected at the general election in each year a marshal trea

surer and city clerk, who shall hold their respective offices for one

year, and until their successors are eleeted and qualified.

Sec. 12. It shall be the duty of tho mayor to see that the laws
and ordinances of the city are executed, and their violation punished ;

to superintend and direct the official conduct of subordinate offi

cers ; to sign and seal all commissions, licenses and permits, granted

by the city council, and to perform such duties and exercise such

powers as pertain to the office of Mayor of the city, and such as

may be granted or imposed, by the ordinances of the city, consistent

with law.

Mayor to i:e Sec. 13. The mayor shall be a conservator of the peace within

^iwace'and'ex- tne city, and cx^officio a justice of the peace, and is in invested with

tiS^reice''"°
et
original jurisdiction for the violation of the city ordinances; he shall

not be disqualified from acting in such judicial capacity by any pro
ceedings being in the name, or in behalf of the city.

Sec. 14. The city council is invested with power to mats ordin
ances to secure the inhabitants against fire, against violations of the
public peace, to suppress riots, gambling, drunkenness and indecent

behavior in public places ; and in general, to provide for the safety,

prosperity and good order of the city, and the health, morals and

convenience of the inhabitants, and to impose penalties for the vio*

lation of its ordinances, not exceeding one hundred dollar? for each

offence, which may be recovered in a civil action in the name of the

city, or by complaint before a justice of the peace. And the laws
of the Territory relative to carrying into effect a judgment of a jus
tice of the peace, imposing a fine, shall be applied to judgments in

the above cases.

Sec. 15. The council is authorized to establish and organize fire

companies, and provide them with fire engines, hose and other
apparatus.

Sec. 16. The council may regulate the keeping and sale of gun
powder within the city.

Powers of city
council

2aaie

8
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Sec. 17. The council shall have exclusive authority to pro- s»m»
vide for the licensing and prohibition of all exhibitions, shows
and theatrical performances, and billiard table halls, and ten-pin
alleys, and other saloons, but the above authority extends to
no exhibition of a purely scientific character. The city coun
cil shall also have the power to license and regulate the retail
ing of intoxicating liquors, and also the sale of all goods, wares
and merchandise, and all other property sold at auction within
the "limits of said city.

Sec. 18. The council shall be the judge of the qualifications Sam8

and elections of its own members; it may determine the rules of
its own proceedings, and shall keep a record thereof, which shall
be open to the inspection of every citizen, and may compel the
attendance of its members in such manner and by such penal
ties as it may adopt.

Sec. 19. The mayor shall preside at all meetings of the Tnemayor to*
i • , • • • preside at

city council, and in case of his death, resignation or inability ^^utOM
to serve from any cause, a majority of the aldermen shall elect
a mayor protem to preside at said meetings, and shairdesignate
a justice of tho peace to take cognizance of offences arising
under the ordinances of said city.

Sec. 20. No member of the city council shall be eligible to Member of city
„ i.i •!' n \ • -it - i council not

any office within the gift of the city council during the term of engine to cer-J °
1, i • tainofflcesfce

office for which he is elected, nor shall he be interested directly
or indirectly in the profits of any contract, job, or work, or
services to bo performed for tho city.

Sec. 21. Ordinances passed by the city couficil shall be re- ordinances of
- » , toe council to

corded in a book to bo kept for that purpose, and shall be *• recorded

signed therein by the mayor and be attested by the clerk.

Sec. 22. It is the duty of the clerk to keep a true record of ^'jf* 9Uh*
all the proceedings of the city council, and such record shall
be open in all business hours for the inspection of any citizen.

Sec. 23. The mayor, aldermen, marshal, treasurer, clerk, city anwi t»

assessor and collector shall respectively take an oath to support
°*

the Constitution of the United States and the laws of the Ter
ritory, and faithfully and impartially to perform their duty to
the best of their knowledge and ability. Other officers shall
qualify in such manner as may be prescribed by the city coun-»
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oil. The oath of office may be administered by the mayor or

clerk of the council when he is qualified, and in the transaction
of the business of the corporation, those officers and the presi
dent for the time being may administer oaths which shall have

the same effect as if administered by the officers authorized
therefor.

Cn'ariM or Sec. 24. The mayor shall receive for his services an annual salary

not exceeding 3ve hundred (6500) dollars ; each of the aldermen

shall receive a salary not excoeding three hundred (§300) dollars,

said salaries to be fixed by the council within the limits aforsaid.

And it shall be the duty of the council to allow such fees for the ser
vices of city officers not pr vided for in this act as it Khali deem

right.

The Treasurer, Sec. 25. The treasurer, clerk of the council, assessor, collector

toMectoranS' and marshal, shall give such bond, perform such duties, and exer»

iluds
' s'Ta oise such powers as may be required of them by ordinance not in-

consisient with law, which boud shall be approved by the council

and filed with the mayor.

Treasurer and Sec. 20. The treasurer shall be cx officio collector, and the mar

shal wuat to shal ex.0jpc{o aggessor of said city.

Dti»i»» of the Sec. 27. The marshal shall be a conservator of the p ace within
jiiiir.aai

sa-llj cjt^ 8hall serve all process directed to him by the mayor or any

justice of the peace exercising jurisdiction under the ordinances of

the city, and shall possess the powers usually exercised by sheriffs

and constables in making arrests, suppressing riots, and breaches of

the peace and executing process,

rtWioatioD of Sec. 28. On the third Monday in December in each year, it shall be

r.
'i" rt

aUUa
the duty of the council to cause a full, complete and detailed state

ment of the financial condition of the city, to be published in soma

newspaper in the city, which statement shall be signed by the mayor,

lerk and a majority of the members of the council.

'"•Vjnwjor*4
Se0, T^ia act is nereby declared to be a public act, and may

*'' be read evidence in all courts of law and equity in this Territory
without proof; and all ordinances of the city council may be proved
by the book referred to in this act ; and when printed and published
in book form, and purporting to have been printed by authority of
the city council, said ordinances shall be received in all courts and

places without her pr of.

Sec. 30. The council ghall provide by ordinance for the keeping of
the public money of the city, an the manner of disbursing the same;
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and 6hall cause all claims against the city to be audited, and all city K«pi»t»n*°
*#

' disbursing of
officers are accountable to said council in such manner as it may p»*»»»»amj
direct.

Sec. 31. This act shall take effect and be in force from and after when t, t»k<
its passage. ea"1

Approved December 24th, 186.7,

EXEMPTIONS.

CHAPTER XII.

AN ACT PROVIDING THAT TIIE EXEMPTION LAW, APPROVED JAN
UARY 9th, 1866, or session laws op 1865-6, shall apply
ONLY TO RESIDENTS OF THIS TERRITORY.

Be it enacted by the Legislative Assembly of the Territory of
DaJcota :

Seetion 1. That the exemption law of this Territory, shall be so „r » » Ex«nntuni
construed as to apply only to residents of the Territory, and that no wh° h»p"»* *♦

parson except a resident of said Territory shall be entitled to the
benefit thereof.

Sec. 2. This act to take effect and be in force from and after its u trn-
passage and approval.

*ff*ot

Approved, December 18, 1867.
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HIGHWAYS.

CHAPTER XIII.

AN ACT TO PROVIDE FOR THE OPENING, VACATING AND CHANGE
OF HIGHWAYS.

Be it enacted by the Legislative Assembly of the Territory of
Dakota :

HIGHWAYS RUNNING INTO MORE THAN ONE COUNTY.

ww nece»»»ry Section 1. That if fifteen freeholders of any county shall
to bo done la

ci^go°iu»n y P6''1'011
*^e board of commissioners of such county for the loca

tion, change or vacation of any highway running into moro

than one county, six of which freeholders shall reside in the
immediate neighborhood of such highway, setting forth in such

petition the beginning, course, and termination of the highway

proposed to be located' or vacated, or of the cha ge desired to

be made, together with the names of the owners and occupant3
or agents of the lands through which the same may pass, the

register of deeds of such county shall notify the register of
deeds of all the counties in which such highway is to be run,

vacated or changed, of the filing of such petition, accompany
ing such notice with a copy of such petition, which shall be by
such register of deeds laid before their respective boards of

commissioners at their next session thereafter, when such board

shall appoint commissioners according to the regulations here

inafter provided.

c*oim.Mi»aeri Sec. 2. Upon the board of commissioners of the county, in
to be Appointed v., . ... ,. .

*SiE»r
which such petition is first filed, being satisfied that notice
thereof has been given at least twenty days before the session
of such board at which such petition is to be heard, by publicas
tion in a newspaper of each county in which such highway is to
be run, vacated or changed, for three weeks successively, or by

written or printed notices posted up in three of the most public
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places in the neighborhood of such highway, in each of such
counties, such board shall appoint a commissioner to examine
such highway.

Sec. 3. Immediately upon the appointment of such com- *'*>"t«or
missioner, the register of deeds of such county shall notify the n*llce ap-

1 '• n 1 •• i pointment»fregister of deeds of ull the counties interested, specifying in comB"ss''»1»ri
such notice the time and place'when such commissioners shall
meet to commence the examination of such highway. When
such last mentioned register of deeds and the register of deeds
of the county where such petition is first filed, shall issue pre
cepts to the sheriffs of their respective counties, directing them
to notify such commissioners of such appointments, and the
time and place of their meeting.

Sec. 4. Each of such board shall appoint one commissioner, Di§»gr«n.e»t at
and in case the number is equal ana cannot agree, the commis
sioners thus appointed shall appoint another, who shall perform
the same duties and receive the same fees as those first ap
point6d.

Sec. 5. At the time and place designated in the notice given eommitiionwt
by the register of deeds of the county in which such petition is
first filed, such commissioners shal meet, and having first
taken an oath, to be administered by some authorized officer,
to faithfully perform their duties, shall proceed to examine the
highway proposed to be located, vacated or changed, and in
such examination may employ a surveyor, and a necessary
number of chain carriers and markers.

Sec. 6. After such commissioners shall have completed their Tits*** »j»n
examination, they shall draw up a report of their proceedings
setting forth the highway proposed to be located, vacated, or
changed by course and distance, and recommending therein ac
cording to the opinion of the majority of such commissioners,
either that the prayer of such petition shall be granted or re-
jected, a copy of which report shall be returned to the board of
comtaissioners of each of the counties interested at their next
session thereafter.
Sec. 7. Upon the return of such report, the board of com» iieternn»in» *
missioners shall proceed to determine the prayer of such pe
tition, and if there shall bo no remonstrance against the same,
and it is recommended in such report, such board shall declare
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it granted, and shall direct the register of deeds of such county

to notify the register of deeds of all the other counties inter

ested thereof. When, if there be no remonstrance pending in

either county interested, the register of deeds of each of such

counties, shall notify the supervisors of the road districts in his

county through 'which such highway paBses, or the change is

made, when such supervisors shall open bo much of such high

way as lies in their respective districts :

Provided, That in case of a high-way declared vacated, no

notice to supervisors shallbe necesaary.

. , Sec. 8. If such commission'jrs do not recommend the prayer
jn»»»n«'p»*'- ofsuch petition to be granted, the boards of commissioners of

the counties interested, shall order it to bo dismissed, but such

order of dismissal shall not be a bar for other petitions there-*
after concerning the same subject matter.

utcutiDfta- Sec. 9. If at the session of the board of commissioners at
which the report of the commissioners appointed to examine

such highway, is presented, any person shall remonstrate

against granting the prayer of the petition, setting forth in

writing that he is damaged in a sum mentioned, by the loca»

tio-n, vacation or change of such highway, to the truth of which

he shall take and subscribe an oath, such board shall appoint

three persons, residents of such county, to review that part of

such highway whereof such complaint is made, and shall direct

the register of deeds of such county to notify all the registers
of deeds of the other counties interested, of such remonstrance,
when further proceedings touching such petition shall be con
tinued until the ensuing term of such boards.

Milti'dAmsgai ^ec' Such reviewers, at this time and place designated
•Muika report Dy the board of commissioners to whom such remonstrance is

presented, shall meet, and having taken an oath before some

officer authorized to administer oaths, to faithfully perform their

duties as such reviewers, shall proceed to examine that part of
such high-way, or the change thereof complained of, and having
done so, shall at the next term of such board, report their pro
ceedings to such board, in which report they shall specify the
amount of damages sustained by the person remonstrating, if
any; whereupon such board shall determine whether the dam
ages assessed are greater than the utility of the proposed high*
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way or change, and if they shall be of opinion that the
prayer of the petition should not be granted^ they shall direct
the register of deeds of such county to notify the register of
deeds of the other counties interested thereof^ and continue
iurther proceedings in the premises until the next term there-*
after, but if they shall be of opinion that the damages should
be paid and the prayer of' the petition granted, they shall direct
Buch register of deeds to notify the register of deeds of the
other countiers interested, of the amount of' such damages, and
shall continue further proceedings to the next term thereaf
ter.

Sec. 11. If more freeholders residing along the highway When petition
proposed to be located, or vacated, or change to be made, than notgraate''

those of the same county petition therefor, remonstrate against
granting the prayer of such petition therefor, the board of com
missioners of such county shall decide against such petition,
and shall direct the register of deeds of such county to notify
the register of deeds of all the other counties interested there
of, and continue further proceedings in the premises until the

ensuing term.

Sec. 12. At the next term after the reception of notice of when pernio*
any remonstrance, and the proceedings thereon, the register

grant"i

of deeds of such counties shall lay the same before their re
spective boards of commissioners, who shall determine whether

the prayer of the petition ought to be granted, and shall notify
the register of deeds of each county interested thereof; and if the
boards of commissioners of a majority of such counties decide
in favor of such petition, at the term of such boards when the
same is ascertained, such highway shall be declared located,

vacated or changed, and such supervisors notified thereof as

hereinbefore provided, but if a majority of such boards decide
against such petition, it shall be declared dismissed whenever
it is ascertained, and all damages declared assessed shall be paid

equally by the counties interested; and if such reviewers shall
fail to assess any damages, the person asking the same shall pay
the costs of such review.

Sec. 13. Such commissioners appointed to examine such r»ciofcomi»i»»
h.
, It.- toners Wlewnr*
ig.nway, ana such reviewers, shall receive each two dollars for *«,

everyday they may be necessarily employed, and such survey -
9*
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Location &e of
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or, chain carriers and markers shall receive such compensation

as the board of county commissioners, where such petition is

first filed shall deem reasonable, to be paid equally by each

county interested.

Sec. 14. Whenever a highway is located, vacated or changed,

the order therefor shall be entered of record in the order book

of the hoard of commissioners of each county interested,.^

which county such highway or change thereof shall be particu

larly described by course and distance.

HOADS RUNNING IN BUT ONE COUNTY, AJ}Ji THROUGH MORE THAN ONB
TOWN8HIP.

Sec. 15. Whenever twelve freeholders of the county, six of

whom shall reside in the immediate neighborhood of the high

way proposed to be located, vacated, or of the change to bo

made, shall petition the board of commissioners of the county
in which such highway is situate, for the location, vacation, or

change of any highway, such board, if they shall be satisfied
that notice of such application has been given by publication

three weeks successively in a newspaper published in the coun

ty, or by posting up notices in three of the most public places
in the neighborhood of such highway, or change, atleast twenty

days before the meeting of the board at which such petition is

to be presented, shall appoint three persons to view such high

way.

Sec. 16. The register of deeds of such county shall issue a

precept to the sheriff thereof, commanding him to notify such
viewers of the time, place and object of their meeting, and such
viewers, at such time and place, after having tiken an oath,
before some officer authorized to administer oaths to faithfully

perform their duties, shall proceed to view the highway, or such

change ; and if they shall deem the highway to be located, or
the change to be made, of public utility, they shall lay out and

mark the same, on th9 best ground, not running through any

person's enclosure of one year's standing, without the owner's
consent, unless upon examination, a good way cannot otherwise

be had:

Provided, That where the road is laid out upon the line di
viding the land of two individuals , each shall give half the
road.
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Sec. 17. Such viewers, or a majority of them, shall make a J^""^*
report of their proceedings at the ensuing session of the hoard Procec,lil'*»

of commissioners of the county in which such location, change
or vacation maybe made, giving a full description of such loca
tion, change or vacation, by routes and bounds and by its course
and distance, except that in case of the vacation of a road, or
any part thereof, such description only as will designate it
clearly, shall be required ; and in such case, ,a copy of the or
der vacating such highway shall be recorded by the proper reg
ister of deeds of the county, and shall cause the supervisors of
the road district to be notified accordingly.

Sec. 18. If no obiections be made to such proposed high way, in case no
3 i objection uvacation or change, such board shall cause a record thereof to made what to iw°

done
be made, .and shall order the same to be opened and kept in
repair, which order shall be transmitted to the trustees of any of
the townships in which such location or change is made ; and
shall cause notice thereof to be given to the proper supervisor,
to work such location or change.

Sec. 19. If any person through whose land such highway or Appointment %t
. , reviewera

change may pa?3, shall feel aggrieved thereby, such person may
at any time before final action of the board thereon, set forth
such grievances by way of remonstrance, and the said board
shall thereupon appoint three disinterested freeholders, as re-
viewers, and assign a day and place for them to meet.

Sec. 20. Such reviewers, having five days' notice, to be giv* „ .° J 'to Reviewers t»
en by the party remonstrating, shall meet at the time and ^orta'*r****
place designated, and take an oath faithfully to discharge the
duties assigned them, and shall then or on any other day, to
which a major ity may adjourn, prior to the next session of such
board, proceed ta review the proposed highway and assess the
damages, if any, which such objector may sustain from such
highway or change being opened, vacated or continued through
his lands, and shall report the same to the ensuing session of
fiuch board.

See. 21. If a majority of the viewers assess and report dam- 0nrPport^
ages in favor of the objector, and the board shall consider the j^'i'"^

V,1",M*

proposed highway, vacation or change, to be of sufficient im
portance to the public, they shall order the costs and damages
to bo paid out of the county treasury; but if a majority report
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ttfcTiewerf
•41pointed

against the claim for damages, the objector shall pay the costs ;

and when payment of damages is made as herein provided,

such highway shall be recorded and ordered to be opened and

kept in repair, as hereinbefore provided.

Sec. 22. If it shall be made to appear to the board that the
damages assessed are unreasonable, they may set aside such

assessment and order another review, under the same regula

tions as provided'in case of the first' review.

Sec. 23. If anyone or more freeholders residing in such coun
ty, along such proposed highway, vacation or change, shall object
to the same at any time before final action thereon, as not be

ing of public utility, other viewers may be appointed, who shall

proceed, on a day to be by them designated, after having ta

ken an oath faithfully to discharge the duties assigned them,

to examine the proposed highway, and shall make report to

suca board at their next session, whether or not, in their opin

ion, the said highway, vacation or change, will be of public
utility.

Sec. 24. If a majority of the viewers last named' report
against the public utility of such highway, the same shall not

be established, unless the petitioners wilt open and maintain

the same at their own expense; but if they report favorably
thereto, the objector shall pay the costs of the review, and the

highway shall be recorded and ordered to be opened and kept
in repair ; but in no case shall a highway bo opened, vacated,
or a change be made, if a majority of the freeholders residing
along such proposed highway, or along such change, or along
the highway proposed to be vacated, shall remonstrate against
the same.

Sec. 2b. No such highway shall be opened, worked, or used,

until the damages assessed therefor shall be paid to the persons

entitled thereto, or deposited in the county treasury for their
use, or they shall give their consent thereto in writing filed
with the register of deeds of such county,

n* d'T' i Sec. 26. Any person aggrieved by any decision of any board
••ur' of commissioners, may appeal therefrom to the district court

of such county, upon his filing a bond, with surety and penalty,
to be approved by the register of deeds of such county, condi

tioned for the due prosecution of such appeal, and the payment

*'eport of

Payment of
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of costs, if costs be adjudged against Ki'm';' and in case proceed
ings shall be had ia more tban one county, the register of deeds
ef each county, on being notified of &uch appeal by the register
of deeds of the county in which the appeal is taken, shall trans
mit to the clerk of the court to which the appeal is taken, all
the proceedings in such county ; and upon the determination
of such appeal, such clerk shall notify the register of deeds of
all the counties interested thereof.

GENERAL PROVISIONS CONCERNING. HIGHWAYS.

Sec. 27. No road shall be less than eighty feet wide; and width oi roai»
the order for laying out of any highway shall specify the width

thereof.

Sec. 28. Public highways established on the county or town- r.mv&yon

ship line, shall be opened and repaired by the supervisor of unon

the proper road districts on each side thereof, and by the joint
labor of the hands in each of such districts in each county or

township.

Sec. 29. Whenever any public highway shall have been laid Highway run-... . , i, • niiig through
out through any enclosed land, the supervisor shall give the endued aein

occupant of such land, or the owner, if a resident of the road
district, sixty days' notice in writing, to remove his fence ; but

such owner or occupant shall not be compelled to move such

fence between the first day of April and the first day of No
vember ; and if such fence is not removed pursuant to such
notice, such supervisor shall cause the same to be done.

Sec. 30. If the owner or occupant shall not have been allow- ioMseotnot*1
. . allowance of

ed damages for the laying out of such highway upon luslaad, uamago.'

the supervisor shall give the person removing such fence credit
on his highway tax for any amount that the supervisior shall

deem just, subject to the approval of the county commission
ers.

Sec. 31. Every public highway already laid out, or which whontiighw»r

may hereafter be laid out, and which shall not be opened and exist
used within six years from the time of its being laid out, shall
cease to be a highway for any purpose whatever ; but if any
distinct part thereof shall have been opened and used' within
eix years, such part shall not be affected by the provisions of
this section, nor shall this section be- applied to streets and

alleys in any town ;
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Provided, however, That the board of county commissioners

shall decide that public necessity does not require such road

kept open, which decision shall be recorded by the clerk of tho

court, whereupon said vacated highway shall vest in the right

ful owner who may have the title thereof according to law, of
.the property on each side of said highway.

Biehtsof Sec. 32. In all applications for the location, change, or va-
tvhus'uidi cation of any public highway, actual setclers upon any public

lands in any county in this Territory shall have and posses:
all rights in this act granted to freeholders.

wh»t deemed Sec. 33. AH public highways which have been or may here-
public highway r ° * J

after be used as 'such, for twenty years or more, shall be deem-
•ed public highways,

who to act as Sec. 34. 3tfo person owning lands, or who is related by con.
commissioners . . .
roviow»r» &;c sanguinity to any person owning' lands, along any proposed

highway or change, shall be competent to act as commissioner,

viewer, or reviewer thereof,

re*. »t Towers Sec. 35. Viewers and reviewers appointed under this act

shall receive two dollars for every day they shall be necessari

ly employed as such.

Planting hedgos Sec. 36. The board of county commissioners of any county,
on petition of an individual desiring to plant a hedge on his
land adjoining a public highway, may grant such individual

the privilege of placing his fence seven feet on such highway':
Provided, Said fence will not be an obstruction to the high
way.

when persons Sec. 37. Any person may have a private road laid out,
yrivaio roads changed or vacated, upon presenting a petition to the board of

county commissioners [of the county] in which such petitioner
may residu, under regulations hereinbefore provided for

roail3 running through one county only :

Provided, That such board may order such private road to
be laid out, changed or vacated, without any view, if there be
no remonstrance against such petition ; and the petitioner

shall open and keep in repair such road at his own expense.

Z?arnredTom3 Scc 38. Whenever any road has heretofore been laid out,
iSuages118 and used as a highway under any law of the Legislative As

sembly of the Territory of Dakota, any person damaged there

by ehall make kno.rcn his claim for damages, by petition to the
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board of county commissioners of the county in which euch

road is located within one year from the taking effect of this

act, and in case of failure for that length of time so to do, shall

thereafter be debarred from recovering any damages whatever,

by reason of such road having been so laid out and opened,
and in case any such petition shall be presented to a board of

county commissioners, the sams proceedings shall thereafter

be had to ascertain and pay such damages, as is provided for

in this act upon a remonstrance being presented.

Sec. 39. When any person shall acquire the title to gov- settle« on... , « public land.
eminent lands over which any road has been or may hereafter claiming

damages

be duly laid out, subsequent to the laying out of such road, the

person so' acquiring such title, shall within three months after

receipt of his patent therefor, assert his claim for damages in

the manner provided in the preceding section, and such road

shall remain and be a public highway, but his damages, if any,
shall be paid, and' in case of a failure for that length of time,

to assert his claim for damages as aforesaid, he shall thereafter

be debarred from asserting such claim.

Sec. 40. All public land in this Territory settled upon and wno subject *,'

occupied by settlers thereon, shall be subject to all the proviso It tuVac"°
ions of this act, so far as the rights and liabilities of such set-'
tiers are concerned.

Sec. 41. That chapter one of the session laws of 1866.-.7, be, owtaiRiaw
and the same is

,

hereby repealed.
repealed

Sec. 42. This act shall take effect and be in force from and whtnuti» «
efiact

after its passage and approval..

Approved, January 8
,

1868.
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INCORPORATIONS.

CHAPTER XIV.

AN ACT FOR THE INCORPORATION op towns, defining theie

POWERS, PROVIDING FOR THE ELECTION OF THE OFFICERS THERE-

OF, AND DEFINING. THEIR DUTIES.

Be it enacted by the Legislative Assembly of the Territory of
Dakota .:

Townsite to be
smveyei and
gutted

Census to be
token

Harvey map and
•ensus subject to
examinatiou

Application for
Incorporation to
fcejbj petition

Section 1. That persons intending to make application for the in

corporation of a town, as hereinafter provided, shall cause an ac

curate survey and map to he made of the territory intended to be

embraced within the limits of such town; such survey shall be made

bv a practical surveyor, and sho"7 the courses and distances of the

boundaries thereof, and the quantity of land contained therein, the

accuracy of which survey and map shall be verified by the affidavit

of such surveyor written thereon or annexed thereto.

Sec. 2. Such persons shall cause an accurate census to be taken of

the resident population of such territory, as it may be on some day

not more than thirty days previous to the time of presenting such

application to the board of county commissioners, as hereinafter pro

vided ; which censss shall exhibit the name of every head of a fam

ily residing within such territory on such day, and the number of

persons then belonging to every such family; aud it shall be verified

by the affidavit of the person taking the same.

Sec. 3. Such survey, map and census when completed and veri

fied as aforesaid, shall be left at some convenient place within said

territory for examination by those having an interest in such appli

cation, for a period ot not less than thirty days.

Sec. 4. Such application shall be by petition, subscribed by the

applicants, and also by not less than one third of the whole number

of qualified voters residing within such territory ; and such petition

shall set forth the boundaries thereof, the quantity of land embraced

according to the survey, and the resident population therein contained,

according to said census taken ; and the said petition shall have at»
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taohed thereto or written thereupon, affidavits verifying tho facts

alleged therein, and it shall be presented at the time indicated in the
notice of such application, or as soon thereafter as the board can re
ceive and consider the same.

Sec. 5. The board of county commissioners in hearing such ap- County commin-

plication, shall first require proof, either by aiudavit or by oral ex- order of incor-

amination of witnesses before them, that the said survey, map and

•census were subject to examination in the msnner and for the period

required by section three of this act ; and if said board be satisfied
that the requirements of this act have been fully complied with,
they shall then make an order, declaring that nuch territory shall,

with the assent of the qualified voters thereof, as hereinafter provi

ded, be an incorporated town, by the name specified in the applica
tion aforesaid, which name shall be di Terent from that of every other

town in this Territory, and they shall also include in such order a

notice for a meeting of the qualified voters resident iu said proposed
town at a convenient place therein, to be by them named, on some

Jay within one month therefrom, to determine whether such territory
shall be an incorporated town.

Sec. 6. The board shall .cause ten days notice of such meeting, Notice ©fma>>-...... ... iDgtobegiv»»
by publication in a newspaper, if one be published in the county,
and by posting up copies of said notice not less then ten in number,
at the most public places in said proposed incorporated town.
See. 7. At the meeting of the qualified voters, as herein opening ot p»n»
provided, polls shall bo opened at nine o'clock in the forenoon of

such day, and shall be kept open until four o'clock in the afteruoon,
when they shall be closed.

Sec. 8. The voters at such meeting, shall first proceed to the Election of
election of three inspectors who, after being duly chosen and

luspctor*

qualified, and one of their number elected clerk shall without delay
proclaim to the meeting that the poll is now opened, and that they
are ready to receive the ballots of the voters.
Sec. 9. The qualified voters of said proposed incorporated town MannCT ,t
shall vote by ballot, having thereon the words "for incorporation, votln*

yes j" or the words "for incorporation, no; and if a majority of ttte
ballots given at such meeting shall have thereon the worla "no"
the voters of such proposed town shall be deemed not to have as

sented to the incorporation thereof as a town, and no further pro-'
ceedings shall be had in relation thereto, but if a majority of such
ballots shall have thereon the word "yes" such territory shall from
that time be deemed an incorporated town, to have continuance
thereafter, by the name and style specified in the order made by the
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board of county commissioners as herein before provided, and the

inspectors of such meeting shall make a statement showing the wholo

number of ballots given at such meeting, the number having the

word "yes" thereon, and the number having the word "no"

thereon, which statement shall be verified by the affidavit

of sueh inspectors, and shall be returned to sueh board of com

missioners, at their next session, who if satisfied of the legality of
such election, shall make an order declaiming that said town has

been incorporated by the name adopted, which order shall be con

clusive of such incorporation in all suits by or against such corpora

tion, and the existence of such corporation, by the name and style
aforesaid shall thereafter be judicially taken notice of in all s^
and places in this Territory without specially pleading or alleging
the same.

Bfrisionot town Sec. Such inspectors when they shall have returned the state-
uio diutnots

ment as aloresaid, shall next proceed to divide said town into not less

than three nor more than seven districts having due regard to the

equitable apportionment of the population among the same, and the

convenience and contiguity of such district.

!f»tica»f Sec. 11. They shall also give ten days notice by publication in a
•lecuun

newspaper if one be printed within such town, and by posting such
notices in five public places therein, of an election to be held in such

town for the purpose of electing officers thereof, naming the place

therein, and the day upon which the same shall be had, but such day

named shall be within twenty days from the posting of such notices;

Every subsequent notice of a corporation election shall be given in

like manner by the clerk of said town.

Annual election Sec. 12. An election for officers of said town after the first elec-
rh\,a jeiu

tioxx, shall be held annuallyon the first Monday of May of each year,
and at every such election the preceding board of trustees, or any
three of them shall act as theinspectors thereof.

How long pons Sec. 13. At all elections in said town, the polls shall be open at
•von
rem*m

nine o'clock in the forenoon, and sh-,11 not be finally closed until

four o'clock in the afternoon of said day.
impeetors to »o Sec. 14. Such inspectors shall preside at such first election, and be

•leVuons
* °1

the inspectors thereof, and, in the receiving and canvassing of votes,
shall be governed by the laws then existing, so far as they arc ap*

plicable for the election of county officers.

oiBcentobo' Sec. 15. There shall be elected at the first and at every subse*

quent election, one trustee, from each district in sa d town, and also

a clerk, assessor, treasurer, and marshal who shall respectively hold'

their offices until the first Monday in May next following, or until

tinted
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their successors are elected and qualified : Provided, That nothing

herein contained shall prevent the respective offices of clerk, trea-

surer, assessor and marshal from being held by one and the same

person.

Sec. 16. The persons having the greatest number of votes shall be who to be de-
clared elected

declared elected as such trustees, and the persons who received the

greatest number of votes respectively for clerk, marshal, assessor

and treasurer as designated by the ballot for such office shall be de

clared so elected, and if two or more shall have an equal and high
est number of votes, and there be no choice, the inspectors of such

elec on shall forthwith determine by lot which shall be deemed

elected, and it shall be the further duty of such inspectors to make

a ertified statement over their own signatures of the persons elected to

fill the several offices in said town and file the same with the register of

deeds in the county thereof, within ten days from the date of such

election and no act or ordinance of any board of trustees chosen at

uch election shall be valid until the provisions of this section are

substantially complied with.

See. 17. It shall be the duty of the register of deeds of the proper R'gjster of
county to make a record of 3uch certified statement, for which ser- ^MrYoVaite-
vices there shall be paid the same fee as is allowed for similar servi-

men

ces in other cases:

Sec. J8. A vacancy occurring in the board of trustees or in any vacancies in
corporation office, shall be filled by appointment at a special meeting trusteea how
of the trustees called for that purpose, but such appointment shall

flllei

S
( made from the district, if a trustee bo appointed, in which the

vacancy has occurred, and shall in no case extend beyond the annual

elections provided for in this act.

Sec. 19. The board of trustees chosen as aforesaid shall elect a omcer» to take

president from their own body, and such president, trustees, and all
°,1

ether officers elect shall within five days after such election, take

and subscribe before some person authorized to administer the same,

the -usual oath or affirmation for the faithful performance of the

duties of their respective offices.

Sec. 20. The president, and trustees of such town and their sue- Board onrmto.-

a bwdy covyoi iU»

cessors in office, shall constitute a body politic and corporate, by

the name of tbe town of , and shall be capable in law to

prosecute and defend suits to which they are a party.

Sec. 21. Special meetings of the qualified voters may be called by the Nnt'reof

. . . special nieetiw;
clerk b
y order of
,

the trustees of said town, by giving ten daysnotice
thereof in a newspaper, if any b» printed in such town; otherwise by
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posting up such notices in live public places therein, and such notice

shall state the object lor which each meeting is called.

Powers of the Sec. 22. The board of trustees shall have the following
board of .
trustees powers, viz :

First, To have a common seal and alter the same.
Second, To purchase, hold, or convey any estate, real or per
sonal, for the use of the corporation so far as such purchase may
be necessary to carry out the objects contemplated by this act.

Third, To organize fire companies, hook and ladder com

panies, to regulate their government, and the times and manner

of their exercise, to provide all necessary apparatus for the ex

tinguishment of fires ; to make owners of buildings provide
ladders and fire buckets ; which are hereby declared to be ap

purtenances to the real estate, and exempt from execution, seiz

ure or sale, and if the owner shall refuse to procure suitable
ladders or fire buckets after reasonable notice, the trustees may

procure and deliver the same to him, and in default of payment
therefor may recover of said owner the value of such ladder,

or fire buckets by suit before any justice of the peace in the

proper township, and costs accrued thereby ; to regulate the

storage of gunpowder, and other materials ; to direct the con

struction of a place for the safe deposit of ashes ; and may under

any order by, them, entered upon the proper book of the board,

visit, or appoint one or more fire wardens, to visit and examine

at al! reasonable hours, dwelling houses, lots, yards, enclosures

and buildings of every description, discover if any of them are
in a dangerous condition, and provide proper remedies for such

dangers ; to regulate the manner of putting up stoves and stovo

pipes ; to prevent out fires, and the use of fire works, and the dis-

chargeof firearms witin the limits of said corporation, or such

parts thereof as they may think proper; to compel the inhabitants

of such town to aid in the extinguishment of fire, and prevent its

communication to other buildings, under such penalties as are

in this act provided ; to construct and preserve reservoirs,

wells, pumps and other water works, and to regulate the use

thereof, and generally to establish other measures of prudenc.^
for the prevention or extinguishment of fires, as they shall

deem proper.

Fourth, To declare what shall constitute a nuisance and to
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prevent, abate and remove the same and take such other meas

ures for the preservation of the public health, as they shall

deem necessary.

Fifth, To restrain from running at large, cattle, swine, or
other animals.

Sixth, To restrain and prohibit gambling, and other disor-
s*m

derly conduct ; to suppress and prohibit the keeping of houses

of ill-fame, and to authorise the seizure and destruction of

gambling apparatus.

Seventh, To license, regulate or restrain auction establish

ments, traveling peddlers, and public exhibitions within the

corporation.

Eighth, To establish and regulate markets, and build market

houses, and direct the location of slaughter houses.

Ninth, To lay out, open, grade and otherwise improve the

streets, alleys, sewers, sidewalks and crossings, and to keep

them in repair and to vacate the same.

Tenth, To appoint street commissioners and also fire war

dens not exceeding three.

Eleventh, To prohibit incumbrance of the side walks, of

said town, and riding or driving thereon except to cross the

same.

Twelfth, To insure the public property of such town.

Thirteenth, to purchase, lay out and regulate cemeteries.

Fourteenth, To plant trees upon public grounds, and along

the streets of such town, and provide for their culture and

preservation, and to enclose any public square or other public

ground within said corporation.

Fifteenth, To levy and collect annual taxes not exceeding

fifty cents on the hundred dollars valuation and twenty-five
cents poll tax, on all property subject by law to taxation.

Sixteenth, To make and establish such by-laws, ordinances

and regulations not repugnant to the laws of this Territory, as

may be necessary to carry into effect the provisions of this act,

and to repeal, alter or amend the same, as they shall seem to

require, but every by-law, ordinance or regulation, unless in

case of emergency, shall he published in a newspaper in such

town, if one be printed therein, or posted in five public places,
at least ten days before the same shall take effect.
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S»me

Appropriation of
moneys

Of auditing
neoonnts

Payment of
account!

Contracting of
loans

Sec. 23. Such board of trustees shall have power to enact

fines, penalties and forfeitures for violations of this act, or of

any by-law or ordinance by them established, not exceeding

ten dollars for any one offence, which may be recovered by ac

tion in the name of the corporation, but such board may remit

the whole or any part of the fine, penalty, or forfeiture :

Provided, That the fine assessed for the violation of any or

dinance requiring a license shall not be less than the amount

required to be paid for such license although it may exceed the

sum of ten dollars.

Sec. 24. All moneys however derived belonging to such cor
poration, shall only be appropriated for such objects, and de

fraying such expenses as accrue, or necessarily arise in the ex

ercise of powers granted by this act. No appropriation shall bo

made without an order to that effect, entered upon a proper

book to be kept for that purpose by such board.

Sec. 25. No account or claim against said town shall be

audited or allowed by the board of trustees, unless it be made

out fully and itemized, and every such account audited shall be

numbered from one upwards, in the order they were presented

and a memorandum of the same entered upon abook to be kept

exclusively for that purpose.

Sec. 2G. No account or claim shall be paid unless audited

and allowed by the board as aforesaid, and no moneys shall be

drawn from the treasury except upon a warrant from the

treasurer signed by the president of said town, and attested by

the clerk thereof.

Sec. £7. No incorporated town under this act, shall have

power to borrow money or incnr any debt or liability unless the
citizen owners of five-eighths of the taxable property of such

town, as evinced by the assessment roll of the preceding year,

petition the board of trustees to contract such debt or loan, and

such petition shall have attached thereto an affidavit verifying
the genuineness of the signatures to the same, and for any debt

created thereby, the trustees shall add to the tax duplicate of

each year successively a levy sufficient to pay the annual in

terest on euch debt or loan with an addition of not less than five

cents on the hundred dollars to create a sinking fund for the
liquidatioiii of tha p ncipa thereof.
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Sec. 28. The clerk, assessor, treasurer, and marshal shall, Whatofflc»« to
within ten days from their election or appointment, each and

*lT"",» "

severally give bonds payable to the Territory of Dakota, with
freehold sureties to such an amount as the board of trustees
shall direct, but the bonds of the treasurer and marshal shall

respectively be for double the amount of the estimated tax du

plicate for the current year.

Sec. 29. All books, vouchers, moneys or other property, be- Boots, y»b-^ ^
longing to the corporation, and in charge or possession of any j^uvwed
officer of the same shall be delivered to his successor when qual
ified.

Sec. 30. The board of trustees shall before the third Tues- Board »f
trustees to

day in May of each year, determine the amount of general tax 2mou?t°fUxto
for the current year. be '"5ei1

Sec. 31. The assessor shall assess all property liable to tax- unties ofr r * assessor

ation in such town under such rules and regulations as the

board may prescribe, and shall make return of his assessment

roll to such board on or before the second Tuesday of June of
each year.

Sec. 32. The trustees shall cause the clerk of said^corpora- n»tic»to»e* giyea of open-

tion to put up notices, in three or more public places in said 'jj|,°t r"i,e""
town, stating that the assessment roll is returned and open for

inspection and that on a day and at a place to be specified in

said notice, the trustees will hear, and decide all compl nts of,
and appeals from, the acts of said assessor.

Sec. 33. When the assessment roll shaU have been corrected correction oi

and completed, the trustees shall levy a tax upon the taxable

property of said town to such an amount as they may deem

necessary, and shall set opposite the name of each person tax

ed, a description and valuation of the property, charged there

with, and the amount of tax assessed against such person, and

when such tax list shall have been made, they shall cause a

copy thereof, with a warrant annexed, to be delivered to the

marshal of such town. The assessment roll, and tax list, shall

be deposited with the treasurer of such town who is hereby

charged with the safe custody of the same.
Sec. 34. Such warrant shall be under the seal of the corpo.

ration, signed by the president and trustees, or a majority of JJJ^^J
'*T

them and attested by the clerk, and shall command the marshal
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to collect the taxes specified in his duplicate within ninety

days, and pay over the same, and make return of said warrant,

to the treasurer of said town. Such trustees may renew such

warrant, for any period not exceeding thirty days,

r.wan-ot Sec. 35. The marshal shall collect the taxes on said dupli-

conwtur cate when so required, and shall have the same power to en

force collections, and shall be governed by the same rules and

regulations as county treasurers and collectors, and shall have

authority in like manner to collect by distress and sale, and to

make conveyances and certificates of real estate sold by virtue

of such sale; which sale if at a county-seat, shall be at the door
of the court house or place of holding courts, and if not at the

county seat it shall be held at the door of the town hall, or

place of meeting of the board of trustees, and the clerk of said

board shall perform the like duties, at said sale, as are required
of the county treasurer, at a sale for territorial and county
taxes, and all deeds or conveyances for lands so sold for taxes,

shall be prima facie evidence of the validity of such purchase.

R»u«»Pti.n of Sec. 36. Any real estate sold by virtue of this act shall be

S"dI»tress"ol''d redeemable under the regulations and restrictions, as real

estate sold for county and territorial taxes is made redeemable.

All moneys for the redemption of such real estate shall be paid
to the treasurer of the corporation.

t»x *npiic»te Sec. 37. The trustees of such town may at their option, de-
mnybo deliver-
•d to coiio»tor liver the tax duplicate to the collector ot the proper county on

or before the first day of August in each year, instead of the
marshal of such town, and said collector shall enter said tax, '

and if delinquent; the interest and penalty thereon, upon his
duplicate.

compensation Sec. 38. The collector of such county shall collect the cor-
of calleclor and . , . . . , .
tresurer porahon taxes upon such duplicate as other taxes are collected

and pay the same over to the treasurer of such corporation.
The collector and treasurer shall be allowed, and paid by the

corporation, the same compensation as is paid by the county,
for like services.

tMM*'0' ^ec' ^. -^ko treasurer of every incorporated town, shall so
keep his accounts as to show where, and from what sources, all

moneys paid him have been derived, and to whom and when
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Buch money, or any part thereof, have been paid. The treasu
rer shall grant all licenses authorized by this act, upon the pre-
sentation of the receipt of the marshal, that the money therefor
has been paid to said marshal. His books, accounts, and
vouchers, shall at all times be subject to the examination of the
board of trustees, and it is hereby made their duty to examine
the same, at a regular meeting of such board, on some day be
tween the first and last Mondays of April, in each year, and
have settlement with the said treasurer.

Sec. 40. It shall be the duty of the board of trustees, im- *"»rd <"" ' tep? to puMisii
mediately after the annual settlement with the treasurer of said JJJ'^J^
corporation, to publish in a newspaper if one be printed there- expenditures
in, or if there be no newspaper, then by posting in three or
more public places, an exhibit of the receipts and expenditures,
specifying the sources of such receipts, what appropriations were
made, for what objects, and the specific amount of each.

Sec. 41. The clerk of such towa shall hate the custody of the Duties of »i»rk

records, books and papers, of the board of trustees, and shall attend
all meetings and record the proceedings of said board, and shall per
form all other duties appertaining to his office, as required of him

by the by-laws.

Sec. 42. The marshal of such town shall possess the powers, and pow'srs an.i
be subject to the liabilities possessed and conferred by law upon marshal"

"

constables in executing the orders of the trustees, or enforcing the
by-laws and ordinances of said town.

Sec. 43. The board of trustees shall superintend the grading,
^r**rtf">.)"1

paving and improving of streets, and the building and repairing of grading »c

sidewalks.

Sec. 44. The fire wardens shall attend all fires, and give Duties 0 1 nre
their personal superintendance to extinguish the same, and do all
other acts required by the by-laws, and obey all orders given by the
board of trustees in relation to the fire department. Trustees shall
by virtue of their office be fire wardens.

Sec. 45. The trustees, clerk, assessor, treasurer and marshal, shall comv^Mon' ' ' , of otttars
respectively receive for their services, such compensation as trie

board of trustees in their by-laws may decide, and said board shall
cause to be paid all other officers of such town, for their services, a
just and reasonable compensation.

Sec. 46. Wh enever two' thirds of all resident. owners in number, Repairing.... , streets andor in value or real estate, bounding both sides of any street not less „jdewaiks
10*

°
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Nobody exempt
IVom highway
tax

Addition to
corporation

Jurisdiction of
trustee!

Annexing of
additional lots

Same

than oae square, shall petition to have such streets graded, paved or

otherwise improved, or the sidewalks thereof built or repaired, or

when twc-thirds of the owners of real estate in number, or in value,

on one side of such street shall desire a sidewalk on that side, it

shall be the duty of such board, to levy, and cause to be collected

by tax, upon the owner of real estate, or lots on such street or part of

a street, according to the last assessed valuation of real estate, such

a sum of money as is necessary for the improvement of said street

or sidewalk, as in said petition requested.

Sec. 47. Nothing contained in this act shall exempt the inhabi

tants of any town, from the payment of highway taxes legally as

sessed, nor from the formation of one or more road districts, irre

spective of the corporate limits of such town.

Sec. 48. When two-thirds of the owners of a tier of out-lots, ad*

joining an incorporated town, shall sign a petition, asking that the

corporate limits of said town be extended so as to include said out-

lots, the board of trustees of said town shall cause said petition to

be recorded, and make an order that said tier of out-lots shall there
after be included, and constituted a part of said corporation, and the

inhabitants residing thereon, and owners thereof, shall be subject to

and entitled to all privileges of said corporation.

Sec. 49. The trustees shall have jurisdiction over any commons,

or public grounds belonging to said town, and shall have power to

regulate with tho consent of a majority of the owners thereof, ithe
banks, shores and wharves, of that portion of any navigable streams
within the corporate limits, but no ferries heretofore or which may
hereafter be established by law, shall be prejudiced or in any manner

affected by the provisions of this act.

Sec. 50. Whenever there shall be lots laid off, and platted, ad -

joining such town, and a record of the same is made in the regis
ter of deeds office of the proper county, the trustees may by a

resolution ot their board, extend the boundary of such town so as to

include such iots ; and the lots thus annexed shall thereafter form a

part of such town and be within the jurisdiction thereof. The trus
tees shall immediately thereafter tile a copy of such resolution, to

gether with a plat and map of survey, defining the boundaries of
such addition in the office of the register aforesaid.

Sec. 51. When any town shall desire to annex contiguous terri-

ritory thereto, not platted, or laid or recorded, the trustees shall

present to the board of county commissioners, a petition setting
forth the reasons for such annexation, and shall accompany the
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same with a map or plat, accurately describing by metes and bounds
the territory proposed to be attached, which shall be verified by
affidavit. Such trustees shall give thirty days notice by publication
in a newspaper printed in such town, if any, otherwise in the county,
or if none there, by posting up such notice in five or more public
places within the corporation ; a copy of such notice shall be served

on the owner or owners of such territory, if known, and are residents
of the county.

Sec. 52. The board of county commissioners upon the reception s„m«
of such petition shall consider the same, and shall have the testimony
offered for or against such annexation, and if after inspection of the
map and the testimony being heard, such board is of the opinion
that the prayer of siich petition should be granted, it shall cause an

entry to be made on the order book, specifying the territory annexed

with the boundaries thereof, according to the survey, which entry or

an attested copy thereof shall be conclusive evidence in all courts of
such annexation.

Sec. 53. When an application signed by one third of the legal Dtssoiation of

voters of any incorporated town, shall be presented to the board of
t',rPorat1°11

trustees, in writing, asking, for a dissolution of the corporation,

setting forth the reasons therefor, it shall be competent for said

board if they deem the reasons good to call a meeting of the voters
of said town by giving ten days notice thereof as provided in this

act, to determine whether such corporation shall be dissolved.

The board of trustees shall preside at such meeting and a poll

shall be opened as at any other corporation election and the voters

shall vote by ballot "yes" or "no." If a majority of all the votes
given shall have thereon the word "yes," and such votes shall have

been given by two-fifths of all the legal voters in such town, a state

ment of the vote signed by the president and attested by the clerk,

shall be filed in the register of deeds office of the county, and such

town shall at the expiration of six months from the time of holding

such meeting cease to be a corporation, and the property belonging

to such corporation, after the payment of its debts and liabilities,

shall be disposed of in such manner as a majority of the voters of

such town at any special meeting thereof, may direct.

Sec. 54. No such dissolutisn shall affect the rights of any person Dissolution not°
. to effect exJet-

in any contract or agreement to which such corporation is a party. in» cootrueu

Sec. 65. Whenever any suit shall be instituted by an incorpora<
ted town, it siall not be required to show its compliance with aDy
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Compliance 0f the provisions of this act as to its organization or publication ofwith the provis- * ° 1

ions of this act bv-laws or ordinances unless the same is controverted by affidavit.now considered ^

Sec. 50. Any town heretofore not corporated may, by a resolution
Incorporation , . .
of towns under of the board or trustees, or other municipal board thereof entered
the provisions
of this act upon the record book of the corporation, become incorporated under

this act, but the same shall be deemed a surrender of all the rights

and franchises acquired under any former act of incorporation or

acts amendatory thereto. A copy of such resolution shall be filed
with the register of deeds of the proper county, and entered by him

of record. Trustees and other officers of such incorporated towns

by whatever name designated performing duties of a like nature to

those required of officers created by this act, shall continue to be the

officers of such town, by the name as specified in this act, until su»

porceded by the annual election.

Penalty for Sec. 57. Any person violating the provisions of any ordinance of
provisions' ofh° town organized under this act to which there may be a penalty af

fixed, may be prosecuted before a justice of the peace of such

town, upon a warrant issued by such justice as in cases of mis

demeanor; and such person upon conviction, shall stand committed

until the fine and costs are paid or replevied.

when debt not ^ec' No debt or liability due to or from any incorporated
unihtied town, shall be unpaid by reason of such town being brought within

the provisions of this act, and becoming incorporated under it.

tfhea to take ^ec" act s^a^ *;a'i0 e^ect aud De la force from and after
eR'":i its passage and approval.

Approved, January 6, 1868.

CHAPTER XV.

AN ACT TO REGULATE INCORPORATIONS.

Be it enacted by the Legislative Assembly of the Territory of
Dakota :

INSURANCE COMPANIES

Section 1. It shall be the dutv of each and every insurance
company incorporated under the laws of this Territory, to file
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with the auditor of the Territory a full and specific statement insurant cm-J 1 pany to file
of the amount of cash paid in upon said stock, the amount of »;atem6"1 r Territorial
stock not paid for in cash, the amount secured by mortgage or auditor

pledges of real estate, the names and residences of the stock
holders in said company, with the amount of stock owned or

held, set opposite the name of each, and if not all paid up in
cash, the amount unsecured and the amount secured, specifying
whether by real or personal security, also set opposite the name

of each, the names of all the officers and agents of the compa

ny, wherever residing, the amount of polices issued by, and

outstanding against the company, at the date of said report ;

the amount of premiums received by said company during the

preceding six months; the amount of cash on hand, the amount

of bills payable and receivable at the date of said statement;

the amount of real estate owned by said company, where held

and owned, and in what manner such real estate became vested

in said company, which report and statement shall be verified

by the oath of the president and secretary of the company.

Sec. 2. It shall be the duty of every insurance company now companiesJ " formed under

created, or that may hereafter bo created under the laws of the provision' J of tins act to

this Territory, to file a semi-annual' statement of the affairs of
said company, with the auditor of the Territoiy, on the first day audltor

of January and July, in each year, which statement shall be
verified by the oath of the secretary of the company. Such
statement shall contain :

What statement

First, The name and locality of the company. to contain

Second, The amount of capital stock of said company.
Third, The amount of its capital stock paid up.
Fourth, The assets of the company, including —

1. The amount of cash on hand.
2. The amount of cash in hands of agents.
3. The real estate unincumbered.

4. The bonds and notes of the company, and how they are

secured, with the rates of interest thereon, and whether given

inpayment of stock subscription, or for bona fide Joans.

5. Debts of the company secured by mortgages.
6. Debts otherwise secured.
7. Debts for premiums.
8. All other securities..
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the above
requirements

Fifth, The amount of liabilities due or not due to banks ox

other creditors by the company.

Sixth, Losses adjusted and due.

Seventh, Losses adjusted and not. due.

Eighth, Losses unadjusted.

Ninth, Losses in suspense.
Tenth, All other claims against the 'company.
Eleventh, The greatest amount insured by any one risk.

And the auditor shall cause a brief abstract of such statement
to be published in at least one newspaper at the capital of the

Territory, and such company shall pay for said publication.
p.n»itTfernoo Sec. 3. A failure to comply with the provisions of the two
compliance with r '» r

preceding sections, shall subject the president and secretary of

any company, each, individually, to the penalty of one hundred

dollars, to be recovered in an action at law in the name of any
citizen of the Territory, one-half of the same to the use of the

Territory, and the other moiety to the use of the informer.

how real'
^ec' ^' ^ 's declared unlawful for any insurance company

e»ute in this Territory to purchase or hold any real e&tate, save what

shall be necessary for the transaction of its legitimate business

of insurance; and deeds and conveyances to said company for

any other purposes, are hereby declared to be void.

ofo'pany i" "or- Sec. snaN not tie lawful for any agent or agents of any

other'tewito")- insurance company, incorporated by any other State or Terri-

ta'TS'wtiBeMe toiT> directly or indirectly, to take risks or transact any busi-
from auditor r.. , . m . . , . «

saw ,ffent. to ness ot insurance in this Territory without first procuring a
f»rni«h state- certificate from the auditor of the Territory, and before obtain

ing such certificate, such agent or agents shall furnish the au
ditor with a statement under the oath of the president or secre
tary of the -company for which he or they may act, which state
ment shall show :

what statement First. The name and locality of the company,'J "Jt""
.Second. The amount of its capital stock,
Third. The amount of its capital stock paid up,
Fourth. The assets of the company, including :

1. The amount of cash on hand, and in the hands of agents
and other persons.

2. The real estate unincumbered.
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3. The lands owned by the company, and how they are se- same

cured, with the rate of interest thereon.

4. The debts of the company secured by mortgage.
5. Debts otherwise secured.

6. Debts for premiums.
7. All other securities.
Fifth, The amount of liabilities due or not due to banks or
other creditors by the company.
Sixth. Losses adjusted and due.

Seventh. Losses adjusted and not due.

Eighth, Losses unadjusted.
Ninth. Losses in suspense, waiting for further proof.
Tenth. All other claims against the company.
Eleventh, The greatest amount insured by any one risk.

Twelfth. The greatest amount allowed by the rules of the

company to be insured in any one city, town or village.

Thirteenth. The greatest amount allowed to be insured in any
one block.

Fourteenth. The act of incorporation of such company.

Which statement shall be filed in the offico of said auditor,

together with a written instrument under the seal of the com

pany, signed by the president and secretary, authorizing such

agent to acknowledge service, consenting that service of process

upon such agent shall be taken and held to be as valid as if
served upon the company, according to the law3 of the Terri

tory, or any State or Territory, and waiving all claims of errors

by reason of such service ; and no insurance company or

agents of any insurance company, incorporated by any other
State or Territory, shall transact any business of insurance in

this Territory, unless such company is possessed of at least one

hundred thousand dollars of actual capital, invested in stocks of
at least par value, or in bonds or mortgages on real estate

worth double the amount for which the same is mortgaged, and

upon filing the aforesaid statement and instrument with the

auditor of the Terrritory and furnishing him with satisfactory

evidence ofsuch instrument as aforesaid, it shall be the duty of

said auditor to issue a certificate thereof, with authority to

transact business of insurance, to the agent or agents applying
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for the same, and the auditor may demand and receive two dol

lars for every such certificate, to be paid by the company.

Sec. 6. It shall be unlawful for auy incorporated company or as
sociation, partnership, firm, or individual, or any member or agent or

agents thereof, or for any agent or agents of any company incorpo

rated by any foreign government other than a state of this Union, to

transact any business of insurance in this Territory withont procur

ing a certificate of authority from the auditor of this Territory, such

company, association, partnership, firm, or individual, or any agent

or agents thereof, havingfirst filed, under oath, in the office of said

auditor, a statement setting forth the charter or act ot iueorporatioD

of any and every such incorporated company, and the by.laws, co

partnership agreement and articles of association of any and every

such unincorporated company, association, partnership or firm, and

the name and residence of such individual, and the names and resi

dences of the members of every such partnership or firm, and the

matters required to be specified by the provisions of this chapter, and

the written authority therein mentioned, and furnish evidence, to the

satisfaction of the auditor of the Territory, that said company has in

vested in stocks of some one or more of the States of this Union, or

of the United States, the amount of one hundred thousand dollars,

and that such stocks are held by citizens of the Uuited States, or

in bonds or mortgages of real estate situated within the United

States, fully securing the amount for which the same is mortgaged,
or bonds of cities of the United States, the aggregate market value of

the investment of the company in which shall not be less than one

hundred thousand dollars, and such incorporated company or

unincorporated company, association, partnership, firm or individual,

or any agent or agents thereof, filing said statement and furnishing

evidence of investment, as aforesaid, shall be entitled to a certificate

of authority for such body or individual, in like manner as is provi
ded in this chapter.

Sec. 7. The statement and evidences of investment required
by this chapter, shall be renewed annually in the month of

January of each year. The auditor of the Territory, upon
being satisfied that the capital securities and investments re

main secure, shall furnish a renewal of certificates as aforesaidv
And the company, agent or agents obtaining such certificate,
shall file the same, together with the statement upon which it

was obtained or renewed, in the office of the auditor of the

Territory.
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Sec. 8. Any person or firm in this Territory who shall rs- who to oecon-
c i' n siUredaa ugents

ceive or receipt tor any money, on account of or lor any con

tract of insurance made by him or them, or for any such in
surance company or individual aforesaid, or who shall receive

or receipt for money from other persons to be transmitted to

any such company or individual aforesaid, for a policy or poli
cies of insurance or any renewal thereof, although such

policy or policies of insurance may not be signed by him or

them as agent or agents of such company, or who .shall in any

wise, directly or indirectly, make or cause to be made any con

tract or contracts of insurance, for or on account of such com

pany aforesaid, shall be deemed, to all intents and purposes,
an agent or agents of such company, and shall be subject and

liable to all the provisions of this chapter.

Sec. 0. Copies of all papers required by this chapter to bo r"p'e» of papersr r r l j i deposited witli

deposited in the office of the auditor to be true and correct audi.torto le* reCeived as

copies of such papers, shall be received as evidence in all courts cvldeiic"

and places, in thy same manner and have the same force and

effect as the original would have produced.

Sec. 10. Any person or persons violating the provisions of Penalty
for^

this subdivision shall upon conviction thereof, in any court of theproTisinm1 •'of tins SUlHll-
eompetent jurisdiction, be fined in any sum not exceeding one vislon

thousand dollars, or imprisoned in the county jail not more

than thirty days, or both, at the discretion of the court. Vi
olations of the provisions of this subdivision may be prosecuted

by information filed by the prosecuting attorney of the proper

county, or by indictment of the grand jury.

Sec. 11. Any insurance company complying with the pro- ^1apt]|'ae™ei1
visions of this subdivision, and securing the certificate of the

auditor for any of its agents, shall not be required to furnish

the single statement, and evidences required hereby for more

than one of such agents, which being filed with the auditor of

this Territory, shall be dcerned a sufficient compliance for its

free transaction of business in this Territory.

Sec. 12. If any insurance company, firm or individual, or Guarantee tmi1
to bo deposited

their agent or agents, having filed its or their statement as re

quired by this subdivision, and conformed to the requirements

thereof, shall have on deposit in any other State or Territory,
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Santo OF elsewhere than in this Territory, any portion of its capital or

earnings as a guarantee fund for the exclusive benefit or secu

rity of persons insured in such State or Territory, or other place,
it shall be the duty of the auditor of the Territory to withhold

from such body or individual so alienating any such portion of

their capital or resources, the certificates and authority in this

subdivision provided for, until such body or individual shall

file with the auditor of the territory, a statement, duly veri

fied by the oath or affirmation of the president or secretary of

such incorporated company, association, partnership, or firm,
or of such individual, showing the amount of premiums received

in this territory by such company during the year ending on

the first day of January next preceding the filing of said state

ment, and shall deposit it in this territory, in such manner as the

auditor of the territory shall direct, five per cent, of the amount

received in money, or any solvent state or United States stocks

of at least par value, or mortgages on real estate situated in

this territory, of at least double the value for which the same is

mortgaged ; which statement and deposit shall be so made from

year to year, at the time of each renewal or original grant of

authority by said auditor, until the sum of forty thousand dol

lars is deposited as aforesaid, which said sum and every yearly

part thereof deposited as aforesaid, shall be held under control

of such auditor of the territory, as a guarantee fund for the

benefit of such persons as may be in any manner insured in

their property by such company in this Territory, and the same
or any part of the sum so deposited, shall not be drawn out of
the depositors, until all claims for losses or premiums, shall be

paid and discharged, or until all deposits made in other States,

Territories, or other places not within this Territory shall be
withdrawn; and in case of the insolvency of any such company,
the sums so deposited as aforesaid shall be applied by the audi
tor of the Territory, pro tanto, towards the payment of all
claims against such body or individual, filed in his office, duly

liquidated and authenticated, and losses and premiums or risk
unpaid on policies issued within six months after such insolven
cy may occur. Any such body or individual shall be deemed
insolvent, upon failure to pay any undisputed loss insured

against within this Territory for the space of^nincty days after
10
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final judgment far the amount of any loss a-i insured against,
when no appeal shall hwve been1 taken from 'such judgment by
either party^ or other proceeding begun to vacate, modify, re-

Verse or review such judgment, or to arrest the same, or to

obtain a new trial: Such body or individual shall be enti

tled to receive the interest or dividends on such stocks so de

posited from time to time as the same may become due. This

section shall not apply to any of the aforesaid bodies or indi

viduals who have made no such deposits, as in this section men*

tioned, elsewhere than in this Territory-

Sec. 13. Mutual insur mc3 complines incorporated by any Matnai inn-
. t rii nee cumpa-

State or Territory other than Dakota, upon filing in the office of ■;''* entitled u*
. cortidcato,

the auditor the act of incorporation of said company,'together with wllim

a written instrument under seal of said company 'signed by the

president and secretary of said 'company under oath, certifying

that said company is possessed of a capital of at least one hun

dred thousand dollars, secured by lien on real estate, worth at

cash valuation, at least five times the amount of said capital,

and not encumbered to more than one-fourth of said valuation,

shall be entitled to a certificate from said auditor, with authority
to transact business of insurance in this Territory, and said

eompar.y shall be exempt from the provisions of this subdivi

sion, with the exception of publication of statement and certifi

cate of the auditor.

Sec. 14. It shall bo the duty of the agent or agents in either
of the loregoing sections mentioned, before taking any risks auditor to b»

er transacting any business of insurance in this Territory, to countyciwk

file in the offiee ot the county clerk of the county in which he*

or they may desire to establish an agency for any such compa

ny, a copy of the statement required to be filed' with the auditor"
of the Territory as aforesaid, together with a certificate of such
auditor, which shall be carefully preserved for public in-'

spectic-n by said clerk; and said statement and certifi
cate shall be published one week in one daily and four
weeks in one weekly newspaper printed and published in the

county in which such agent or agents, has or have his or their'
office of business as such agent or agents ; and if'ho daily paper
;s published in such county, then such publication shall be suffi

cient if made in ono weokly .newspaper as aforesaid, -but if no*
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weekly newspaper be printed or published in such county, then

such publication shall be made in ono weekly newspaper of this

Territory of most general circulation in such county.

COLLEGES, UNIVERSITIES, NORMAL SCHOOLS, ACAdEMIES, ETC.

ro incorporate Sec. Any number of persons, not less than five, desir*
iai»ersiiio» &c, ;ng to establish a college, university, normal school, or other

institution for the purpose of promoting education, religion,

morality, agriculture or the fino arts, may, by complying with

the provisions of this subdivision, become a body corporate and

politic with perpetual succession, and may assume a corporate
name by which thoy may sue and bo sued, plead and be im

pleaded in all courts of law and equity ; may have a corporate
seal, and the same alter and break at pleasure ; may hold all

kinds of estate, real, personal or mixed, which they may ac

quire by purchase, donation, devise, or otherwise, necessary to

accomplish the objects of the corporation, and the same to dis

pose of and convey at pleasure.

Sec. 1G. To ascertain the property and value thereof, of any

institution desirous of becoming a body corporate, under the

ISTirXTor bo- provisions of this subdivision, it shall be the duty of the pra-
«rp"r»iub°u)r bate judge of any county of this Territory, on application in

writing, of any number of persons not less than five, of whonj

not less than five shall be resident freeholders of the county

where such application is made, or where such institution is or

is intended to be located, setting forth the objects for which

they desire to become incorporated, to select three disinterested

freeholders of the county and voters therein, as appraisers,

who shall first take an oath for the faithful discharge of their

duties, before some competent officer, and such appraisers shall

then proceed to make a schedule, and upon actual view to ap

praise the trye value, in money, of all such goods, chattels,

lands and tenements, choses in action, rights, credits and sub

scriptions as such app icants shall exhibit to such appraisers,
and shall return such sc edule with their appraisement, and

certificate of some officer authorized to administer oaths, that

such appraisers were firsl.duly sworn by him to discharge their

duties as such appraisers, o e probate judge of the proper

county; and if the amount so found shall be equa to the gum

To Mo*rtain
amount or pro
uerly of any
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required for the commencement of any such institution as sai&

applicants desire, such probate judge shall give such applicants
a certificate of the fact, and they shall «nter it in a book of
records, by them provided for that purpose, which certificate,
together with the corporate name and the articles of association,

they shall also cause to be recorded in the county clerk's office

of the county where such institution is or is intended to be

located, and they shall thenceforward be a body corporate
and politic, according to the provisions of this subdivision, and

such probate judge, appraisers and county clerk shall be enti

tled to the same fees as for like services in other cases, and ne

'more.

Sec. 17. The corporators of any college or university, which Election »i
may be organized in accordance with the provisions of this sub-

division, may elect five or more trustees of whom not less than
five shall be resident freeholders of the county where such col

lege or university is located, who shall constitute a board of di-

rectors for such institution, and they shall have power to fill
"vacancies that may occur in their board, and shall hold their

offices until their successors are elected and qu; lified according

•to the rules and by-laws that maybe adopted by the board of

"trustees, but at all times at least five of such board of trustees

'shall be residents, freeholders of the county where such instii

tution is located, and when any such board, in their corporate

'name, shall have acquired for the benefit of such institution five

thousand dollars, in real and personal property, to be ascer*

tained as herein provided, said trustees shall have power to ap

point a president, professors, 'tutors and teachers, and any otb>

er necessary agents and officers, and fix the compensation of

•each, and may enact such by-laws not inconsistent with the

laws of this Territory or the United States, for the government
.of the institution, and for conducting the affairs of the cor*

poration, as they may deem necessary, and shall have power

.to confer, on the recommendation of the faculty, all such de>

.grees and honors as are conferred by colleges and universities

of the United States, and such others, having reference to the

course of studies and tiie accomplishment of the student, as they

may deem proper.

Sec. 18. In case it should happen that an election for direc-
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eorpar»u.»n tors should not bo held-on. the day appointed by the by laws of..

J^J3
"v^1*-

any institution or company formed under the provisions of this

subdivision, such corporation shall not, for that reason, be

d.eemed to be dissolved, but. it shall be lawful ,on any other

day to hold a meeting and elect its directors in such manner as

shall be prescribed by the. by-laws thereof.

rro»tc»s m»r Sec. 19. The trustees of any university, college or academy
hold property _

•
.

uu»t°d*c'lp may no^ 'n tru9t' any property devised, bequeathed or do

nated to such institution, upon any specific trusfe, consistent"

with the object of said corporation.

F.c.it, Sec. o()_ The president and professors shall constitute the

faculty of any literary college or university instituted under

the provisions of this subdivision, and have power to enforce
the rules and regulations enacted by the trustees for the gov
ernment and discipline of the students, and to suspend and ex

pel offenders, as may be deemed necessary.

Amount n»c«- Sec. 21. When any number of persons shall have procured
•ary to eitablish *

,
. r r

»a»o»'i»iuy by subscription, donation, purc ase or otherwise, the sum of

five hundred dollars for the purpose of establish ng and sus

taining an academy, such persons may adopt a corporate name

and enter the same in the county clerk's office of the proper

county, and proceed to the election of such officers and teachers
as they may deem necessary, may in their corporate name, sue

and.be sued, plead and be impleaded, in any court of law or

equity of competent jurisdiction, and may have a corporate
seal, may purchase and hold personal or real estate, and dis

pose of the same at pleasure, and do all other acts and things
necessary for the promotion of education and the general in

terest of such'asademy.
F>riviifWsundor Sec. 22. Any college, university or academy, now institu
te* »ub'iivisi»a * ° ',

ted, may come under the provisions of this subdivision by com
plying with the requ sitions herein contained, and all such in
stitutions now in existence, or that may hereafter be establish
ed, may connect therewith, to bo Used as a part of their course

of education, any mechanical shops, or machinery or lands for

agricultural purposes, not exceeding three hundred and twenty
acres, to which may be attached all necessary buildings for

carrying on the mechanical or agricul ral purposes of
institution.
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Sec. 23. Any company which may he formed ia pursuance JJ^'^J**,"
of this subdivision, or which may now exist hy virtue of any «»iiiji*

ppecial act of incorporation, the property of which is held aa

stock, and not derived by donation, gift, devise or gratuitous

subscription, may increase its capital stock or change it into

scholarships, when it becomes necessary for the purpose of

carrying out the object for which such company or corporation

is formed, in the following manner : the directors, for the time

being, shall make out aud sign a certificate in which they shall

set forth the amount to which such capital stock is to be in

creased, and the object, which certificate shall be deposited in

the office of the coun ty clerk of the proper county, and be by
him recorded in the same manner as the articles of association

and corporate name are required by this subdivision to be rea

.corded.

Sec. 24. Before 'theea pita 1 stock of such company shall be Noticed
• 1'iitii.. /..v. iti pubticatiti*
increased, it shall oe the duty of the directors to publish a no*

tice signed by at least a majority of ihem, in a newspaper of

generiil circulation 'in the county in which such institution is

located, at least four consecutive weeks, appointing a time and

place for hailing a meeting of the stockholders of the said

company, specifying the amount to which it is proposed
to increase the capital ytock thereof ; and a vote of at least

two-thirds of the shares of the stock represented at such meet

ing, shall be necessary to an increase of its capital stock, and

to authorize the directors to make and sign the certificate men

tioned in the preceding section.

Sec. 25. Any university, college or academy that may be- wh« »to»*
, , , , . . , ,. ... . . homers ).«»'

come a body corporate under the provisions ot this subdivision, mi/ iut;i»

the property of which is not derived by donation, gift, devise

or subscription, but is owned by individuals in the shape of

Btock subscribed or ta'ken, the owners of said stock shall be

individually liahle for the debts of said corporation to the

amount of their stock respectively, and also in a sura equal

thereto, over and above the amount of their stock :

Provided, That the trustees or directors of any corporation
organized under the provisions of this subdivision, the property

of which is not owned by individuals in the shape of stock sub*

scribed or taken, but -is held upon trust or derived b
y devise,
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donation, gift or subscription, shall not contract any indebted

ness beyond the actual means orassets of said corporation, and

if said trustees or directors contract debts or incur liabilities-
beyond the actual means or assets of said corporation, the trus

tees or directors so contracting shall beheld liable in their in-

dividual capacity fur the payment of the same, but the property

of said corporation shall be exhausted.
*
mh£ to,^tees Sec. 26. Whenever three or more persons shall desire to cre-

m»it taJd"" atoa board of trustees, to become incorporated as the trustees

of a college endowment fund, they shall do so in the following

manner, to- wit :

Whenever, at any meeting called for that purpose, the said

persons, at least three of whom shall be residents of this Terri

tory, not less than three in number, as aforesaid, shull resolve

to become a body politic and corporate, having a seal and cor

porate name, whereby they may sue and be sued in courts of

justice in this Territory, they shall prepare a statement, setting

forth the name by which they shall be called, the amount of
Said fund, and the manner in which, and the district to which

the said fund shall be applied, whether within or without this

Territory, together with the name of the persons who shall act
as trustees, which said statement shall be subscribed by all the

persons composing said meeting in the presence of some magi
strate, or judicial officer having a seal, who shall attest the

signing of the same, and the same shall be recorded in the office

of the county clerk in the county where said meeting was held
and thereupon the persons named in said statement as trustees,

and their successors in office, shall become a body corporate

and politic for purposes in said statement named and specified ;
and a certified copy of said record, under the hand and seal of

the county clerk of said county, shall at all times be prima facie
evidence of the existence of said corporation.

t» thug* Seci 27i In any case where, in the' original statement in the
p»w preceding section provided for, it is contemplated that the fund

may be applied to. any object, not inconsistent with the pur

poses of education, different from that particularly specified in
said statement, the trustees above named, or their successors in

office, may apply to the district court in the county where the

record hereinbefore provided for was made, for the privilege to
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make such change, designating particularly the purposes to
which it is proposed to apply the same ; and the said court, on
being satisfied that such change i?not inconsistent with the ob
ject of the original creation and institution of said fund, shall
authorize and sanction such change.

Sec. 28. The said board rf trustees and their successors in Term of ome»»i
ofUce, shall be a bo,dy politic with perpetual succession, and they

Uuale"

shall hold their offices for such terras and receive their appoint
ments in such manner as shall' be designated in the statement
on record in the office of the county clerk, as hereinbefore pro
vided.

BRIDGE COMPANIES.

Sec. 29. Whenever any number of persons, not less than five, as- Hr;'ij:n comp»-* r ' nies to file cer-
gociatc together for the purpose of constructing a bridge over any uccaieot ito*

of the streams of water in this Territory, they shall under their
hands and seals, make a certificate specifying the amount of capita

stock necessary, the amount of eich share, the place where such

bridge is to be built, and on what stream ; and said certificate shal

be acknowledged, certified, and forwarded to the secretary of the Ter

ritory. and by him recorded and copied ; and when so incorporated,

they are hereby authorized to carry on the operations named in said

certificate of incorporation, and by the name and style provided in

such certificate, shall be deemed a body corporate with succession,

and they and their associates, successors and assigns shall have the

name general corporate powers, and be subject to all restrictions

hereafter provided; but in all eases the banks on both sides of the

stream where the said bridge is' to be erected, shall be owned by

said company, or they shall obtain in writing the consent of the own

er or owners of the bank where the said bridge is to be erected, to

erect the said bridge as aforesaid, unless the said banks at such points

ehall^be in a public highway.

Sec. 30. The corporators herein named shall open the books of said opr'nir,K nti-
company for subscription to the capital of said bridge, and' so soon £>_ri'plu,n b?*k*

thereafter as ten per ccut. of the capital shall be subscribed, they
phall call a meeting of the persons who have subscribed stock as
aforesaid, and shall then and there proceed to elect five directors,

who shall be stockholders in said company, who shall bold their ofd

fices as such directors for one year from and after said election a*
until their successors are elected and Qualified, one of whom shall be

11*
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president, one treasurer, and one secretary, to be named on the tick

ets when voted for by the stockholders as aforesaid ; each stockhold

er s,hall be entitled to one vote for each and every share of stock he

ay .own, and after the first election no stockholder shall be entitled

to a greater number of votes than the number of shares he may have

paid into the said company.

rre»sureref Sec. 31. The treasurer of said company, before entering upon bis

jompauy
togiTo (jutics 0f 0fSCe, shall enter into a bond with good and sufficient se

curity, to be approved by said board of directors, payable to the said

company, conditioned for the faithful performance of all and

singular the duties of his said office, and that he will well and

truly account for and pay over to the said company all moneys and

property that shall, from time to time, come into his hands by virtue

of his saidoffi.ee, and that he will use due and proper diligence to

collect all moneys and demands that from time to time sha:l be

due and owing to the said company, which it shall be his duty by law

to collect.

nnUeiof presi. Sec 32. The president shall preside at all meetings when present
<,u'

and not otherwise incapacitated, in which case, or in case or his ab

sence, the board of directors shall choose a president from among

their number, who shall perform the duties of the president at such

meeting, and perform such duties as tuny from time to time be pointed

out by the by-laws and rules of said company.

Kntiei of s»cre- Sec. 33. The secretary shall keep a record of all meetings of the
board of directors and other proceeding-, of said company, not re*

quired to be performed by any other officers of the said board of
directors, and perform sucb other and further duties as may bo

assigned him from time to time by the rules and by-laws of the said

company.

f.weraof com- Sec. 34. The company shall have power from time to time, at any

regular meeting of the board of directors, to make, alter and change
such by-laws and rules for the government of the said company.

t.ry

>»ny to makts

•/.laws Ac.

»atic»cfrom- feec. 35. The company, previous to receiving aoy tolls upon said
p»'>. legard to

bridge, s]la]] scj up anl] teep jn a conspicuous place a bonrd on said

bridge, on which shall be written, painted or printed, in a plain and

legible manner, the rates of toll, which rates of toll shall have
been prescribed by the district court of the proper county; and
if any company shall demand or receive any 'rreater rates of
toll than the rate prescribed by said court, they shall be subject to a

fine of ten dollars for each offence.
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Sec. SG. The compensation of the president and other officers of compensiti»»
of such company, shall be regulated and fixed by the rules and by ul

ofliat,''i

laws of such company from time to time.

banufacturixg companies.

See. 07. Whenever any number of persons associate themselves Munufarfnrlm*
t companies to filltogether for the purpose of engaging in the business ot manufactur- ceruncata° f r e» o o with scicr>.tarr

ing. they shall, under their hands aud seals, make a certificate, spe- »f Terriurj

cifying; the amount of capital stock necessary, the amount of
each shatc, the name of the place where such manufacturing
establishment shall be located, and the name and style by
which such company shall be known ; Said certificate shall
be acknowledged, certified and forwauled to the scoretary
ttf the Territory, and by him be recorded and copied; and when
so incorporated*, they ate hereby authorized to carry on the

Manufacturing operations named in said certificate of incorporation,
and, by the name aid style provided in said certificate, shall be
deemed a body corporate with succession, and they and their asso
ciates, successors aud assigns shall have the same general corporate
powers as conferred in this chapter upon bridge companies, aud sub

ject to all restrictions hereafter provided.

Sec. 38. The annual meeting of the stockholders shall bz held on Annual mtethw.
term ut office tea

the first Monday or January in each year, at winch meeting the di
rectors of the company shall be elected, and such other lawful bus
iness done as the stockholders shall deem necessary end proper;
and should they fail to elect directors at the annual meeting, they
shall, hold a special meeting at some subsequent time for that pur
pose by giving thirty days notice thereof in some newspaper of
general circulation in such county; the directors shall hold
their offices until their successors are chosen aud qualified,
but no person shall bo a director after ceasing to be a stockholuer.
Immediately after the election, the directors shall elect one of their
number president of the corporation, aud may appoint such other
officers and agents as tlxjy may deem proper to transact their bus
iness, and prescribe the amount ot compensation to bo allowed them,

for their services, and such officers, when required by the by-law s shall
give bonds t'^ the satisfaction of the directors, for the faithful discharge
of the trust comraittedto then;, and shall have power and are herobyau-
thorized to make such rules', regulations and by-laws as may be neces

sary for their government, not inconsistent with the Organiic Act of
this Tterritory. The directors shall have the general manage
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i t office,

Wtio fo open
•ub^criptitiu

&c mcnt of the affairs of the company, and may dispose of the

residue of the capital stock at any time remaining unsubscribed, in

such manner as the stock holders for the time being may prescribe,

and may employ the capital and means of the company in such man

ufactures as they shall deem best for the company, and for the erec

tion and maintenance of such machinery, dams, buildings, races

and watercourses, subject always to the control of the stockholds

ers, as may be necessary in the business of manufacturing, hut for

no other purposes than those connected with and pertaining to said

business. They shall cause a record to be kept of all stock subscribed

and transferred, and all business transactions, and their books and re

cords shall at all reasonable tiaes be open to the inspection of any and'

every stockholder ; they shall also, when required, present to the

stockholders reports in writing, of the situation and the amount of

business of the com-pauy, and declare and make such dividends of

the profits from thebusiness of the company, uot reducing the capi
tal stock while they have outstanding liabilities, as they shall deetrr

expedient.

See. 39. The persons named in the certificate of incorporation, or

a majority ot them, shall be commissioners to open the books for the

subscription to the capital stock of said company, and at sueh times

and places as they shall deem proper, and the said com'pany are au

thorized to commence operations upon the subscription of ten per*
cent, of said stock.

£»ligfona ami
•liter societies

Ulerk* to kopp
recoidof meet
ing

RfJLICIOUS ANd OTIIKR SOCIETIES.

Sec. 40. It shall be lawful for any religious seci or denomi
nation, fire company, or any literary, scientific or benevolent
associations (other than colleges, universities, academies or

seminaries,) within this Territory, to elect, at a meeting of a

majority of the members of any organized church, fire company,

literary, scientific or benevolent association as aforesaid, called
for that purpose, any number of their members, not less than
three, to serve as trustees or directors, and one member as

clerk, who shall hold their offices during the pleasure of the so*

ciety or association.

Sec. 41. That the clerk so appointed shall make a true re
cord of the proceedings of the meeting provided for in this sub
division, and certify and deliver the same to the clerk of the

couuty where such meeting shall be held, together with the name

by which such church, fire company or association shall there*'
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after desire to be known; and it skall be the duty of each one* to
rec.rd

county clerk in this Territory, immediately upon the receipt of
such certified statement, to record the same in a book of record
to be kept by him, provided for that purpose at the expense of
his county, for which service he may demand the sum of ten
oents per hundred words, and from and after making such re
cord by the county clerk, the said trustees or directors, and'
their associated members and their successors, shall be invested

with the powers and immunities incident to aggregate corpora
tions and a certified transcript of the record herein authorized

to be made by the county clerk, shall be deemed and taken in

all courts and places whatsoever in this Territory as prima

facie evidence of the existence of such association and corpora-.
tion.

Sec. 42. The trustees or directors, who may be appointed r'nties of t«»-pi' v • ' it- • k"c'

under the provisions 01 this subdivision,. and their successors in

office, shall have perpetual succession by such name as may be

designated, and by such name be legally capable of contracting

and prosecuting and defending suits, and shall have capacity

to acquire,.. hold, enjoy, dispose of and convey all property, real

and personal, which they may acquire by purchase, donation,

or otherwise, for the purpose of carrying out the intentions of

euch society or association, but they shall not acquire or hold

property fer any other purpose.

Sec. 43. Such society or association, when incorporated, may Bl0>,tlP
elect such officers and make such rules and regulations as may .""-""Kaiesfc.

be necessary and expedient for its own government, and the

management of its fiscal and other affairs to eil'ect their respec

tive objects.

Sec. 44. If said hoard of trustees or directors, as is provided R„viv;li of orgl.. .
for in this subdivision, shall be vacated, either in whole or in

"•z'Ul0"

part, by death, resignation or otherwise, suehboard of trustees

or directors may be revived, or such vacancy or vacancies fi led,
in the manner pointed out in this subdivision for the original

organization of said board, and a majority of said trustees or

directors shall be a quorum for the transaction of business.

CEMETERIES
Cemetery

Sec. 45. It shall be lawful for any number of persons, not-
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less than five, who are residents of the county in which they

desire to fortn themselves into an association, to form them

selves into a cemetery association, and to elect any number of

their members, not less than three, to serve as trustees, and oho

member as clerk, who shall continue in office during the pleas»
ujo of the society ; all such elections shall take place at a meet-

ingof a majority of the members of such association, and after

notice, for at least twenty days in a newpaper, or by posting
at least three written notices at public places in the township,

•flariifled i »tM'- Sec# 4Q Tne clerk hereinbefore authorized to be appointed,»»nt to bo die* 1 '
•with count* shall forthwith make out a true record of the proceedings of tire

meeting provided for by the preceding section, and certify and

deliver the same to the clerk of the county in which such meet

ing shall be held, together with the name by which such asso

ciation shall desire to be known ; and it shall be the duty of

each county clerk in this Territory, immediately upon the re

ceipt of such certified statement, bo record the same in a book

by him provided for that purpose, at the expense of the county ;

and t.be clerk shall he entitled to the same fees for his services

as he is entitled to demand for other similar services and from

and after making of such record by the county clerk

the said trustees, and their associated members and kuc-

oessors shall he invested with the powers, privileges and

immunities incident to aggregate corporations; and a cer

tified transcript of the record herein authorized to be made by
the county clerk, shall be deemed and taken in all courts and

places whatsoever, within this Territory, as prima facie evi
dence of the existence of such cemetery association.

^•wms
of trur- Sec. 47. The trustees who may be appointed under the pro

visions of this subdivision, shall have perpetual succession and

shall bo capable in law of contracting, and prosecuting and de

fending suits a', law and in equity; and where suits shall bo

brought against said incorporation, mesne process against it

may be served by leaving an attested copy thereof with one of

the trustees, at least ten days before the return day thereof.

»«ocutionmay Sec. 48. Such association may have power to prescribe the
fluko rule* ,

terir.s on which members may be admitted, the number of its
trustees and other officers (subject to the limitation set forth in

this subdivision,) and the time and m inner of their election and
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appointment, a'od the time and place of meeting for the trus
tees and for the association, and to pass all such other by-laws
as may be necessary for the good government of su'th associa
tion, not inconsistent with this or any other statute of the Ter
ritory, nor in violation of the organic act.

Sec. 49. Such association shall be authorized to purchase or Lund exempt
. . Jrvru execnii**

take by gift or devise, and hold laud. exempt from execution,
and from any appropriation to public purposes, for the sole
purpose of a cemetery, not exceeding one hundred acres, which
shall be exempt from taxation if used exclusively for burial

purposes,, and in nowise with a view tn profit. After paying
for such land, all the future receipts and income of such,

association J whether from the sale of lots, from donations,

or otherwise, shall be applied exclusively to laying out, pro
tecting, preserving and embellishing the cemetery and the

avenues leading thereto, and to the erection of such building or

buildings as may be necessary for the cemetery purposes, and

to paying the necessary expenses of the association. No debts
shall be contracted in anticipation of future receipts, except for

originally purchasing, laying cut, inclosing and embellishing
the grounds and avenues, for which a debt or debts may be
contracted, not exceeding one thousand dollars in the whole, to

be paid out of future receipts, and such association shall have

power to adopt such rules and regulations as they deem expe

dient for disposing of and conveying burial lots.

Sec. 50. Burial lots sold by such association shall be for the
, Dor 1*1 lota

sole purpose of interments, and snail be subject to the rules

prescribed by the association, and shall be exempt from taxa

tion, execution, attachment, or any other claim, lien or process

whatever, if used exclusively for buria-1 purposes and in no
•wise with a view to profit.

Sec. 51. Such association shall cause a plat of their grounds,
, , , ., - , , , , Plat ofcemet»*j

and of the lots by taem laid out, to be made and recorded, to be reconu*

euch lots to be numbered by regular consecutive numbers, and

ehall have power to inclose, improve and adoyn the grounds aud

avenues, and erect buildings for the use of the association, tnd to

prescribe rules for the inclosing and adorning lots, and for erect

ing monuments in the cemetery, and to prohibit any use, divis-

i<m, improvfiment. or t of ,a w they may deca
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improper, and an annual exhibit shall be made &f the affairs o?

the association.

Opmotary riot
subject to s^le
.•a execution

Sec. 52. Any person M'ho shall willfully destroy, mutilate,
deface, injure or remove any tomb, monument or grave stone,

or other structure placed in any cemetery, or any fence railing

or other work for the protection or ornament of a cemetery, or

torch, monument or gravo stone, or other structure aforesaid, or

of any cemetery lot within a cemetery, or shall willfully de

stroy, cut, break or injure any tree, shrub or plant, within the

limits of a cemetery, shall be deemed guilty of a misdemeanor,

and shall, upon conviction thereof before any court of compe
tent jurisdiction, be punished by a fine of not 'less than five dol

lars nor more than five hundred dollars, and by imprisonment

in the county jail for a term of not less than one day nor more

than thirty days, according to the nature and aggravation of

the offense ; and such offender shall a'so he liable, in an actios

of trespass in the name of the association, to pay all such dam

ages as have been occasioned by his unlawful act or acts, which

money, when recovered, shall be applied to the reparation and

restoration of the property destroyed or injured as above, an4

in all prosecutions and suits under this chapter, members of said
association shall be competent witnesses.

Sec. 53. Lands appropriated and set apart as burial grounds,
either for public or private use, and so recorded in the county
clerk's office of the county where such land,3 are situated, shall
not be subject to sale on execution on any judgment to be here

after recovered, to taxation, to dower, nor to compulsory par
tition.

GENERAL mOVTSIONS.

may accept of
tbe provisions
•f this chapter

■TotlcQhj
.publication

Sec. 54. All companies now incorporated in this Territory, and
actually doing business, may accept any cf tho provisions of this

chapter and when so accepted, and a certified copy of their acceptance
filed wiih the secretary of the Territory, that portion of their char
ters inconsistent with the provisions of this chapter is hereby repealed
All companies hereafter incorporated, or accepting the provisions
of this chapter, except those named in the fortieth section of
this chapter, are required to make and publish in some newspaper
of general circulation in the county where the principal office is lo
cated, an annual exhibit, showing a full, fair and detailed statement
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of the condition of such company which, statement shall be verified

by the oath of the president, secretary and clerk.

See. 55. No company or association incorporated under the pro* *tock *» **
1 1

x_ employed

visions of this chapter, shall employ its stock, means, assets or other
property, directly or indirectly for any other purpose whatever than

to accomplish the legitimate object of its creation.

Sec. 5G. The board of directors or trustees of'any company here- Amount of stof*
tofore incorporated, or which may hereafter be formed under any

1i1*7be r *'

law of this territory, may, with the written consent of the persons in
whose name a majority of the shares of the capital stock thereof

shall stand on books of said company, reduce the amount of the said

capital stock thereof and issue certificates therefor; Provided, That the
rights of creditors shall uoc be affected or in any wise impaired by
the reduction of the capital stock of any such corporation.
See. 57. Whenever any joint stock company hereafter in corpora- ^«onslo» *t

ted for the purpose of erecting any public improvement in this Ter
ritory, whose charter may be limited as to the time of completion of

said improvement, and when any such company has been legally
organized, and has actually commenced, and has in progress toward

completion sueh public improvement, it shall be lawful for any such

company to have further time allowed i'or the final completion of

Buid work, as hereinafter provided.... Sami
Sec. 58. Upon petition being filed by the directors of any cor

poration, in the district court, of the county in which the principal
office of such corporation is located, and upon giving thirty days no
tice, by publication in a newspaper of general circulation in said

county, of the object and prayer of such petition, said court shall,

at any regular term after the publication of said sotice, upon good

cause shown, decree the extension of the time for the completion of

said improvement, to such period as shall appear to such court just

and reasonable,

Sec. 59. All officcrsofany such incorporated companies, organized officers must fc»
. * A * " residents ol tM

under the provisions of this chapter , shall be residents of this Terri> Territory

tory ; and whenever any company, association or society heretofore or

hereafter insorporated, shall have failed to elect its officers at the

time designated, it shall be lawful for any sueh company, association

or society to call a meeting and elect its officers who shall hold their

respective offices until the time specified for the annual or other fixed

time for holding such election ; and when any incorporated com-

pany heretofore organized, or that may hereafter be organized under

the provisions of this chapter, shall have a specified time fixed for

its annual meeting; a majorityof the stockholders in interest may,
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at any regular annual meeting change the time of the annual meet

ing thereof.

••rpnmtiom Sec. CO. When any real estate shall have been or may hereafter
may Rliena'o or
■Mrtgare teal- bo bequeathed, aliened, donated or otherwise entrusted to any re»
mUla wfctu . .

ligiou* society in this Territory, or to any of the trustees or officer*

of any such society, aud such society shall be desirous to sell, ex

change or encumber, by mortgage or otherwise, any such real estate ;

it shall be lawful for the district court of the proper county, upon'

good cause shown upon petition of any such real estate; aud said.

court may include in such order directions how the proceeds of such
sale or iucunibrance shall be appropriated or invested ; Provided,

Such order shall in no case be inconsistent with original terms upou
which such real estate becomes invested in or entrusted to such re-1

ligious society.

■■»" Sec. 01. When any religious society shall petition as is provi'dea

for in the preceding section, all persons who may have a vested, con

tingent or reversionary interest in the real estate sought to be sold dr
encumbered, shall be made parties to said petition, and such parties
shall be notified of such petition in the same manner as is or may be

provided for iu cases of petitions for partitions of real estate;

Provided, That the provisions of this chapter shall not extend to

any grounds used or occupied as burial placos for the dead.

fc»ioofiiuo- Sec. G2. Upon the dissolution, by the expiration of the term of
Imtion or exp'ra-
mm »fchanei its charter or otherwise, of any corporation now existing or here

after created, and unless other, persons be appointed by the legisla
ture, or by some court of competent authority, the directors or man*

agers cf the affairs of such corporations, aoting last
befo

e the time

of its dissolution, by whatever name they may bo known in law, and

the survivors of them, shall be trustees of the creditors and stock
holders of the corporation dissolved, and shall have full power to settle.

the affairs of the same, collect and pay the outstanding debts, and

divide among the stockholders the moneys and property that shall

remain, in proportiDa to the stock of each stockholder paid up, after the

payment of debts and necessary expenses; and the persons so con

stituted trustees shall have authority' to sue for and recover the debts
and property of the dissolved corporation, by the name of tre trus
tees of such corporation, describing it by its corporate nainc, and shall
be jointly and severally responsible to the creditors and Stockholders
of such corporation, to the extent of its property and effects that
shall come into their hands ; and no suit against any such corpora
tion shall abate \a consequence of such dissolution, and said trustees

11
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may bo made parties thereto by scire facias; and all liens of judg
ments and decrees of any courts of chancery, existing at the time of
such dissolution, either in favor of or against such corporation, shall
contiuue in force in the same manner as if such dissolution had not
taken place ;
Provided, That in case of the death, resignation, inability or
refusal to act, of the directors or managers aforesaid, or the survivors
thereof, the district court of the proper county may, on the applica
tion of any persons interested, appoint trustees to till the vacancy,
with full power to perform the duties aforesaid.
Sec. G3. No suit or action, either at law or in chancery, pending Action ag*in»t

. , ' ' 1 ° corporation uot
in any court in favor of 'or against any banking or other corporation, abated when
shall be discontinued or abated by the dissolution of such corpora
tion, whether such dissolution occur by the expiration of its charter
otherwise ; but all such suits or action? may, in all courts of jus
tice, be prosecuted by the creditors, assigns, receivers or trustees,
haling the legal charge of the assets of such dissolved corporation,
to final judgment or decree, in the corporate name of such dissolved
corporation.

'Sec. 64. Upon all judgments and decrees in favor of or against juagment on
auy such corporation, whether such judgmentsor decrees exist at eseculloa

the time of the dissolution of such corporations or are obtained af»
terwards, in suits or actions pending at the time of such dissolution,
execution may be had, and satisfaction or performance of the same
be enforced by the creditors, assigns, receivers or trustees having
the lecral charge of the assets of such dissolved corporation, in the
corporate name of such dissolved corporation.

Sec. 05. The title of all real estate belonging to any such cor- D,epo,ltlon „
poration shall, at the time of the dissolution of the same, pass to the 5**'"^
trustees of such corporation, who shall have full power and authority """"P"*

to sell aud dispose of any such real estate in such manner and upon
such terms as may be thought best for the interest of the creditors
and stockholders, and upon any such sale to make a good and suffi-

eient title therefor.

Sec GG. The trustees of any such dissolved corporation shall be*
Trustees mar be

subject to the control of the court of chancery, and be liable to be sued

sued by petition in chancery, on behalf of any person interested, on
account of any neglect or omission of duty, or abuse of trust ; and
in case of the removal of any such trustee by such court for an
abuse of trust, such court shall have the power and authority to ap
point a suitable person to fill the vacancy, and any such trustee may,
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for reasonable cause, upon the application of any creditor or stock

holder, be required by the district court to give boud and security

in such amoudt and subject to such conditions as the court may

direct.

di»»iiiTci corpor- Sec. 07. Any corporation created by this chapter may, at any time

iJL'u*"iitt'itPr*" after its dissolution, whether such dissolution occur by the expira

tion of its charter or otherwise, prosecute any suit at law or in equity,

in and by the corporate name of such dissolved corporation, for the

use of the party entitled to receive the proceeds of any such suit,

upon any and all causes of action accrued, or which, but for such

dissolution, would have accrued in favor ot such corporation, in the

same manner and with the like effect as if such corporation were
not dissolved.

Mar be sued

Judgments or
d»t;rees for or

TTrlli of errcr
k.1

Sec. OS. Any such dissolved corporation may bo sued at law or
in equity, in and by its corporate name, for or upon any cause of

action accrued, or which but for such dissolution would have accrued

against such corporation, in the same manner and with the like effect
as if such corporation were not dissolved, and all process by which
any suit, either at law or in equity, may bo instituted against any

such dissolved corporation, may bo served by the sheriff or any other

proper officer by delivering to any oue of the assignees, trustees,

receivers or persons having charge of the assets of such dissolved

corporation, a copy thereof, or by leaving such copy at the residence

of any such assignee, trustee, receiver or person having charge of

such assets.

Sec. 09. Judgments and decrees, in favor of or against any such
dissolved corporation, whether such judgments and decrees were ren

dered bcioro or after 'such dissolution, and which have heretofore, or

may at any time hereafter become dormant, may be revived in favor

cf or against such dissolved corporation, nr. the case may be, in and

by the corporate name of such dissolved corporation, in the samo

manner and with the iiko effeat as if such corporation were not dis
solved; and in ail cases of judgments or decrees agr.inst any such

corporations, the writ cf scire facias or other proper process shall bu
served in the manner prescribed in the preceding section for the pro

cess in suits against dissolved corporations.

Sec. 70. Writs of error upon judgments at law may be sued out,
and bills of review in chancery may be exhibited, ia favor of or

against any such dissolved corporation, and by its corporate name,

in the same manner and with the like effect as if such corporation
were not dissolved, and process thereon against a'jy such dissolved
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corporation shall be served in the manner prescribed in this subdi
vision.

Sec. 71. Nothing in this chapter contained shall atony time be Onstruc i\on oi
. .... . , , . u,is "'hxP!"-

construed as extending or reviving the charter ot any banking or

other corporation, dissolved either by affluxion of time or otherwise,
for any other purpose than thatof judicial proceedings, in favor of
or against the same,

RAILROAd COMPANIES.

Sec. 72. Any number of natural persons, not less than five, Whatnmnl"

may become a bedy corporate with all rights, privileges and JXw.?"ompa-
powers conferred by, and subject to all the restrictions of this Ky

subdivision.

Sec. -73. That any number of persons as aforesaid, associat- Must fl:»7cerrfl-
_ , . . ., catewtih tecr*

ing to form a company lor the purpose ot constructing a rail- tary»r th.

road, shall under their hand, make a certificate which shall
specify as follows :

1. The name assumed by such company and by which it shall
be known.

2. The names of the places of the termini of said road, and
the county or counties through which such road shall pass.
3. The amount of capital stock necessary to construct such

road. Such certificate shall bo acknowledged before a notary

public, and certified by the clerk of the district court in the

same manner as is provided for the conveyance of real estate,

and shall be forwarded to the secretary of the Territory, who

shall record and carefully preserve the same in his office ; and

a copy thereof duly certified by said secretary under the seal

of the Territory, shall beprima facie evidence of the existence

of such corporation.

Sec. 74. That when the foregoing provisions have been com- p„wr,i..f

plied with, the persons named as corporators in said certificate,
^°U'''"T

are hereby authorized to carry into effect the objects named in

such certificate in accordance with the provisions of this act,

and they, and their associates, successors and assigns, by tho

name and style provided in said certificate, shall thereafter be

deemed a body corporate, with succession, with power to sue

and be sued, plead and be impleaded, defend and be defended,

contract and be contracted with, acquire and convoy at pleas-
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ure all such real and personal estate as may be necessary and

convenient to carry into effect the objects of the corporation ; to
make and use a common seal, and the same to alter at pl s
ure, and do all needful acts to carry into effect the objects for

which it was erected. And such company shall possess all the

powers, and be subject to all the rules and restrictions provided

by this subdivision.
s,me

Sec. 75. Said corporation shall be authorized and empower
ed to lay out, locate, contract, furnish, maintain, operate anil

enjoy a railroad with single or double tracks, with such side

tracks, turn outs, offices and depots as shall be necessary, be

tween the places of the termini of the said road, commencing
at or within, and extending to or into any town, city or village,
named as the places of the termini of said road, and construct

branches from the main line to other towns or places within the

limits of this Territory.

Division of stock Sec. 76. The capital stock of such company shall be divided
iUtU llhllCJ . . i11 - 11 1 1 • ~ i

into shares ot one hundred dollars each, and consist of such
sum as may be named in the certificate ; such shares shall be

regarded as personal property, and shall bo subject to sale or

transfer, and to execution at law.

Payment of SeCi 77. installment of ten per cent, on each share of

stock, shall be payable at the time of making the subscription,
and the residue thereof shall be paid in such installments, and

at such times and places as may be required by the directors

of such company.

collection of Sec. 78. If any installment of stock shall remain unpaid for
sixty days after the time it may be required or specified in the

call by order of the board of directors, whether said stock is

held by an assignee, transferee, or original subscriber, the same

may be collected by action of debt, or the directors may, at

their election, serve upon such stockholder, in case he shall be

a resident of the Territory, thirty day's notice in writing, that
such installment has been due and unpaid for the term afore

said, or in case such stockholder shall be a non-resident of this

Territory, publish'in some newspaper printed at the capital of
this Territory, and of general circulation in this Territory, a
like notice that such installment has been due and unpaid for

\h& term aforesaid, and. if .the said installment shall not bo paid,
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with all the charges and expenses incurred in the proceedings
hereby prescribed, within ninety days after the service of no
tice or the last publication, provided for as aforesaid, the said
stock, and all the right, title and interest of the said assignee,
transferee, or original subscriber therein, shall by virtue of
such failure, and without further action by such company, be
come forfeited, and may be disposed of by said company as it
sees proper.

Sec. 79. That whenever any railroad company heretofore m»t in«»a»e" 1. rf 'amount of s.tock

incorporated, or created and incorporated under the provisions
of this act, shall, in the opinion of the directors thereof, require
an increased amount of capital stock, they shall, when author

ized by the holders of a majority of the stock, file with the sec
retary of the Territory or State, a certificate, setting forth the
amount of such desired increase, and thereafter such company
shall be entitled to have such increased capital as is fixed by
said certificate.

Sec. 80. That the persons named in said certificate of incor- op»niog

poration, or any three of them shall be authorized to order ooo"lptlon

books to be opened for receiving subscriptions to the capital
stosk of said company, at such time or times, and atsuch place
or places as they may deem expedient, after having given at

least thirty day's notice, in a newspaper published, or generally
circulated in one or more counties where books of subscription
are to be opened, of the time and place of opening books ; and

so soon as ten per centum on the capital stock shall be sub

scribed, they may give like notice for the stockholders to meet

at such time and place as they may designate, for the purpose
of choosing seven directors who shall continue in office until the
time fixed for the annual election, and until their successors
are chosen and qualified. At the time and place appointed,
directors shall be chosen by ballot, by such of the stockholders
as shall attend for that purpose, either in person or by lawful
proxies. Each share 'shall entitle the owner to one vote, and

a plurality of votes cast at such election shall be necessary
for a choice ; but after the first election for directors, no per
son shall vote on any share on which any installment is due
and unpaid. The persons named in such certificate, or suoh

of them as may be present, 'shall bo inspectors of such election,
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and shall certify what persons are elected directors, and ap

point the time and place for holding their first meeting A

majority of said directors shall> form a board, and be competent

to fill vacancies therein, make by-laws not inconsistent with the

provisions of this act or the laws of this Territory, and alter

the same at pleasure, and transact all business of the corpora

tion. A new election shall bo annually held for directors, at
such time and place as the stockholders, at their first meeting

shall determine, or as the by-laws of the corporation may re

quire; and the directors chosen at any election shall, so soon

thereafter as may be convenient, choose one of their number to

be president, and shall appoint a secretary and treasurer of the

corporation. The directors shall from time to time, make such

dividends of the profits of the said company as they may think

proper, and the said by-laws and all other actions, and revi

sions thereof, shall be recorded and preserved in the office of

the secretary of the Territory or State, in the same manner as

the certificate provided for in section 78 of this act.

Kighn of cor- Sec. 81. Such corporation is authorized to enter upon any
Ijoi&tton . , _ ,

land for the purpose ot examining and surveying its railroad

line, and may take, hold and appropriate so much real estate

as may be necessary for the location, construction and conve

nient use of its road, including all necessary grounds for sta

tions, buildings, workshops, depots, machine shops, switches,

side tracks, turn tables and water stations ; all materials for

the construction and repair of said road and its appurtenances;

and a right of way over adjacent lands, sufficient to enable such

company to construct and repair its road, and a right to con

duct water by aqueducts, and the right of making proper

drains ;

Provided, That the lands so held, taken and appropriated,

otherwise than by the consent of the owner, shall not exceed

two hundred feet in width, except for wood and water stations,

and depot grounds, unless where greater width is necessary for

excavation, embankments, or depositing waste earth ; and,

Provided, further, That no appropriation of private prop

erty, for the use of any corporation provided for in this subdi

vision, shall be made, until full compensation therefor be first
made or secured to the owners thereof.
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Sec. 82. Whenever any railroad company, heretofore incor- Samt

porated, or which may hereafter be incorporated, shall find it

necessary, for the purpose of avoiding annoyance to public

travel, or dangerous or difficult curves or grades, or unsafe or

unsubstantial grounds or foundations, or for other reasonable

causes, to change the grade or location of any portion of their

road, whether heretofore made, or hereafter to be made, such

railroad companies shall be and are hereby authorized lo make

such changes of grade and location, not departing from their

general route. And for the purpose of making any such change

in the location and grades of any suoh roads as aforesaid, such

companies shall have all the rights, powers and privileges to

enter upon, and appropriate such lands and make surveys ne

cessary to effect such changes and grades, upon the same terms,

and be subject to the same obligations, rules and regulations as

are prescribed by law; and shall also be liable in damages,

when any may have been caused by such change to the owner,

or owners of lands upon which sueh road wis heretofore con

structed, to be ascertained and paid, or deposited as herein

provided ; but no damages shall be allowed, unless claimed

within ninety days after actual notice in writing of such inten

ded change shall be given to such owner or owners residing on

the premises, or notice by publication in some newspaper in

general circulation in the county, if non-resident.

Sec. 83. if if shall be necessary, in the location of any part Ocoupyinz pub-* * 1 he roads

of any railroad, to occupy any road, streets, alley, or public

way or ground cf any kind, or any part thereof, it shall bo com

petent for the municipal or other corporation or public officer

or public authorities, owning or having charge thereof, and the

railroad company, to agree upon the manner, and upon the

terms and conditions upon which the same may be used or oc

cupied ; and if said parties shall be unable to agree thereon,

and it shall be necessary, in the judgment of the directors of

such railroad company, to use or occupy such road, street,

alley or other public way or ground, such company may appro

priate so much of the same as may be necessary for the pur

poses of such road, in the same manner and uponthe same terms

as is provided for the appropriation of the property of individ

uals by the eighty.first section of this chapter.
12*
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Sec. 84. Such company shall have power to borrow money

on the credit of the corporation, and may execute bonds or

promissory notes therefor, and to secure the payment thereof,

may pledge the property and income of such company.

Sec. 85. Such company may acquire, by purchase or gift,

any lands in the vicinity of said road, or through which the

same may pass, so far as the same may be deemed convenient

or necessary by said company to secure the right of way to

such as may be granted to aid in the construction of such road,

and the same to hold or convey in such manner aa the directors

may prescribe ; and all deeds and conveyances made by such

company shall be signed by the president under the seal of the

corporation, and any existing corporation may accept the pro
visions of this subdivision, by filing in writing their acceptance
thereof, under the seal of said corporation, in the office of the

secretary of the Territory. And upon filing such acceptance,
such corporation shall, from the date thereof, succeed to, and

become invested with all the rights, privileges, immunities and

powers conferred by this subdivision without reorganizing. The

said secretary shall record and preserve such acceptance in his

office, and a copy thereof, duly certified by said secretary,

under the seal of the Territory, shall be evidence in all the

courts of this Territory, of such acceptance.

Sec. 86. Any railroad company may construct and carry
public highways .

'

their railroad across, over or under any road, railroad, canal,

stream or water-course, when it may be necessary in the con

struction of the same ; and in such cases said corporation shall

so construct their railroad crossings as not unnecessarily to im»

pede the travel, transportation or navigation upon the road,

railroad, canal, stream or water-course so crossed. Said cor

poration shall have the right to change the channel of any
stream or water-course from its present location or bed, when-

ever it may be necessary in the location, construction or use of
their said road :

Provided, They do not change its general course, or materi

ally impair its former usefulness.

Must^
establish Sec. 87. Such corporation shall, upon commencing busin ess,

establish an office at some point on the line of its road, and may

change the same at pleasure.

Borrowing
uiouej

Of Purchasing
fca,4selling
bODds

Ot crossing
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Sec. 88. Each and every railroad company, incorporated company to
make annual

under this subdivision, and such as shall hereafter accept the report to1 Territorial
same, shall annually^ in the month of January, make, upon auditor

the oath of the president, secretary or treasurer, a full report
of the condition of its affairs to the auditor of the Territory,
showing the amount of the capital 6tock of such company, the

gross amount of receipts during the previous year, the cost of

repairs and incidental exponses, the net amount of profits and

the dividends made, with such other facts as may be necessary
to a full statement of the affairs and condition of such road ;
and the auditor shall incorporate an abstract thereof in his an

nual report to the general assembly.

Sec. 89. Whenever the lines of railroad of any railroad com- when compile.
, . m ' n i t i tuay consolidate

panies in this ierntory, or any portion ot such lines, have
been or may he constructed, so as to admit the passage of bur

den or passenger cars over any two or more of such roads con

tinuously, without break of gauge or interruption, such corn*

panies are hereby authorized to consolidate themselves into a

single corporation, in the manner following: 'The directors of

.two or more corporations may enter into an agreement, under

the corporate seal of each, for the consolidation of the said two

or more corporations, prescribing the terms and conditions

thereof;

The mode of carrying the same into effect;

The name of the new corporation ;
The number of the directors thereof, which shall not be less

than seven ;

The time and place of holding the first election of direc

tors ;

The number of shares of capital stock in the new corpora

tion ;

The amount of each share ;

The manner of converting the shares of capi tal stock in each

of said two or more corporations, into shares in such new cor

poration ;

.The manner of compensating stockholders in each of said

two or more corporations, who refuse to convert their stock in

to the stock of such new corporation, with such other details

as they shall deem necessary to perfect such consolidation ,of

said corporations ;
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And such new corporations shall possess all the powers,

rights and franchises conferred upon such said two or more cor

porations, and shall be subject to all the restrictions, and per

form all the duties imposed by the provisions of this subdivis

ion :

Provided, That all stockholders in either of such corpora
tions who shall refuse to convert their stock into the stock of

such new corporation, shall be paid the market value of said

stock, at the date of such consolidation.

tow tc »onsoii- Sec. 90. Such agreement of the directors shall not be deem

ed to be the agreement of the said two or more corporations

until after it has been submitted to the stockholders of each of

the said corporations separately, at a meeting thereof, to be

called upon a notice of at least ninety days ; specifying the

time and place of such meeting, and the object thereof, to be

addressed to each of such stockholders, when the place of resi

dence is known ; and deposited in the post office, and published

at least for six successive weeks, in one newspaper in one of the
cities or towns in which each of said corporations has its prin

cipal office of business; and has been sanctioned by such stock

holders, by the vote of at least two-thirds in the amount of the
stock represented at such meeting; voting by ballotin regard to

such agreement, either in personor by proxy, each share of cap
ital stock being entitled to one vote. And when such agreement
of the directors has been so sanctioned by each of the meetings
of the stockholders, separately, after being submitted to such

ueetings in the manner above mentioned, then such agreement

of the directors shall be deemed to be the agreement of the
said two or more corporations.

nupiicattot Sec. 91. Upon making the agreement mentioned in the pre-
npfoiment to be 1

.
° .... ,

med wiih tbe ceding Bection, in manner reqjnred therein, and Cling a dupli-
detretaty ol the' . .

or
territory cate in counterpart thereof, in the office of the secretary of the

Territory, the said two or more corporations (mentioned or re
ferred to in the last two preceding sections, or any other law of
this Territory.) shall be merged in the new corporation provided

for in such agreement, to be known by the corporate name

therein mentioned; and the details of such agreement shall be

carried into effect as provided therein.
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Sec. 92. Upon the election of the first board of directors of Properly when
. 1il i t deemtd vented

the corporation created by the agreement in the preceding sec

tion mentioned, and by the provisions of this subdivision, all

and singular the rights and franchises of each and all of said

two or more corporations, parties to such agreement, all and

singular the rights and interests in and to every species of pro

perty, real personal and mixed, and things in action, shall be

deemed to be transferred to, and vested in such new corpora

tion, without any other deed or transfer. And such new cor

poration shall hold and enjoy the same together with the right
of way and all other rights of property, in the same manner and

to the same extent as if the said two or more corporations, par
ties of agreement, should have continued to retain the title and

transacted the business of such corporations. And the' titles,

and' the real estate acquired by either of said two or more cor

porations, shall not be deemed to revert or be impaired by

means of anything in this subdivision contained;

Provided, That all rights of creditors, and all liens upon the

property of either of said corporations, shall be, and hereby
are preserved unimpaired ; and the respective corporations
shall continue to exiat, as far as may be necessary to enforce

the same ; and,

Provided, further, That all debts, liabilities and duties of
either company shall henceforth attach to such corporation

and bo enforced to the same extent and in the same manner as

if such debts, liabilities and duties, had been originally incurred
by it.

See. 93. When any two or more railroad companies shall have con-* r Duties ntrnr'i
solidatcd, a» contemplated by the provisions of this subdivison : consolidatedJ company
such companies so consolidated, shall keep each ami every railroad

line that may come into its possession by such consolidation, in good

running order, with sufficient rolling stock to transport the freight
and passengers. They shall not discriminate against business of

either or any of said railroad lines, cither directly or indirectly, by
the detention of freight or passengers, or by charging more freight

or passage than is charged in proportion upon any other railroad line

under the control of said company so consolidated.

See. 94. Any railroad company heretofore or hereafter incorpor
ated may, at any time by means of subscription' to the capital stock

of any other company, or otherwise aid such company in the con
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wi. en company struction of its railroad, for the purpose of forming a connection of
aid auuther . . .

said last mentioned road with the road ewned by the company fur

nishing such aid ; or any railroad company existing in pursuance of

law, may lease or purchase any part or all of any railroad constructed

by any other company; if said company's lines of said road are con
tinuous or connected as aforesaid, upou such terms and conditions as

may be agreed on between said companies respectively ; or any two

or more railroad companies whose lines are connected, may enter into

au agreement for their common benefit consistent with, and calculated

to promote the objects for which they were created ;

Provided, That no such aid shall be furnished,' nor any purchase,

lease or arrangement perfected, until a meeting of the stockholders
of each of said companies shall have been called by the directors there.

of, at such time and place and in manner as they shall designate,

and the holders of at least two thirds of the stock cf such company,
represented at such meeting either in person or by proxy, and voting

thereat, shall have assented thereto.

nmnigeR to be Sec. 95. Any railroad corporation may purchase and use real es-

Sotry npmr*'
"
tate for a price to be agreed upon with the owners, thereof ; or the

piitdio uuds
images to be paid hj such corporation for any real estate taken as
aforesaid, when not agreed upou, shall be ascertained and determined

by commissioners to bo appointed by the probate judge of the county

wherein such real estate is situated, in conformity with the provisions

cf this subdivision ;
rr,oviso aa

Same

Provided, That if the company shall need or require, for the pur
pose of constructing said railroad, to take and occupy any real

eatate, in any unorganized county or other unorganized country in

this Territory, whore there is no probate judge, then the probata
judge of the lirst organized county east of said lands, upon the line
of said road, shall appoint commissioners, to assess said damages
and peiform all other duties required by the probate judges, and com-,

inissioners by terms of this subdivision, and either shall have the

right of appeal, as in other cases provided for by this subdivision.

Sec. 95. Whenever any railroad corporation shall take any real
estate as aforesaid, of any minor, insane person, or any married wo*
man whose husband is under guardianship, the guardian of sueh
minor or insane person, or such married woman with the guardian of
such husband may' gree and settle with said corporation for all dam
ages or claims by reason of the takipg of such real estate, and may
give valid releases and discharges therefor.
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Sec. 97. If the owner of any veal estate over which said railroad ^"^^i"""*
corporation may desire to locate their road, shall refuse to grant the ^[

ovu"

right of way through his or her premises, the probate judge of the

county in which said real estate may be situated, as provided in this

subdivision, shall, upon the application.of either party ,diroct the sheriff

of said county to summon six disinterested freeholders of said county,
to be selaeted by said probate judge and not interested in a like
question, unless a smaller number is agreed upon by the parties;
whose duty it shall bo to inspect said real estate and assess the dam

ages which said owner will sustain by the appropriation of his land
to the uss of said railroad corporation, and make report in writing
to the probate judge of said county, who after certifying the same
under his seal of oflicc, shall transmit the same to the county clerk
of said county for record, and the said county clerk shall file, record
and index the same in the same manner as is provided for the record

of deeds in this Territory,, and such record shall have the like force
and effectas the record of deeds in pursuance of the statute in such
case made and provided. And if said corporation shall, at any time
before they enter upon said real estate for the purpose of copstruet-
ing said road, pay to said probate judge for the use of said owner,
the sum so assessed and returned to him as aforesaid, they shall

thereby be authorized to construct and maintain their road over and

across said premises ;

Provided, That either party may have the right to appeal from

such assessment of damages to the district court of the county in

which such lands are situated, within sixty days after such assess

ment. Aud in case of such appeal, the decision and finding of the

district court shall be transmitted by the clerk thereof, duly certified,

to the county clerk, to bo filed and recorded, hereinbefore provi

vided, in his office. But such appeals shall Hot delay the prosecu
tion of the work on said railroad, if such corporation shall first pay
or deposit with said probate judge the amount so assessed by said

freeholders ; aud in no case shall said corporation be liable for the

costs on such appeal, unless the owner of such real estate shall be

adjudged entitled, upon the appeal, to a greater amount of damages

than was awarded by said freeholders. The company shall, in all

cases, pay the cost of the first assessment ;

Provided, That either party may appeal from the decision of the

district court of the Territory, and the money so deposited, shall re

main in the hands of the probate judge until a final decision be had,

subj to the order- of the supreme court.
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U"cn rrfneal of
eumtnissiuuer

Living the road
tbrougti thu
lands i»f .1 nu:i
resident

Corporation
may raise or
iywor highway

Sec. 98. Freeholders so appointed stall be commissioners to assess
all damages to the owners of real estate iu said county ; and said

corporation may, at any time after their appointment, upon the re

fusal of auy owner or guardian of any owner of lands in said county

to grant the right of way aforesaid, by giving the said owner or

guardiau ten days notice thereof iu writing, either by personal ser

vice or by leaving a copy thereof at his usual place of residence, have

the damages assessed in the manner hereinbefore prescribed.

Sec. 99, In case of the death, absence, or refusal or neglect of
any of said freeholders to act as commissioners as aforesaid j tho
sheriff shall, upon the selection of said probate judge, summon other

freeholders to complete the panel, and said commissioners shall pro

ceed as directed iu the preceding section. Said commissioners shall

receive two dollars per day, each, for their services, and the same

shall be taxed in t'je bill of costs.

Sec, 100, It upon the location of said railroad it shall be found to
run through the lands of any non-resident owner, the said corpora-
tiou may give four weeks notice to such proprietor, if known, and if.
not known, by a description of such real estate, by publication four

consecutive weeks in some newspaper published iu the county where

such lands moy lie, if there be auy, and if not, in one nearest there
to on the line of their said road, that said railroad ha3 been located

through his or her lands ; and if such owner shall not, within 'thirty

dajs thereafter, apply to said probate judge to have the damages

assessed in the mode prescribed in the preceding sections, said com

pany may proceed, as herein set forth, to have the damages assessed,

subject to the same right of appeal as in case of resident owners;

and upon the payment of the damages assessed, to the probatejudge

of the proper county for such owner, the corporation shall acquire
all rights and privileges mentioned in this subdivision.

Sec. 101. Any railroad corporation may raise or lower any turn

pike, plank road, or other way, for the purpose of having their rail-

Toad pass over or und»r the same ; and in such cases said corpora-,

tion shall put such turnpike, plank road or other way, as soon as

may be, in good repair.

Sec, 102. Every railroad corporation, while employed iu raising

or lowering any turnpike or other way, or in making alterations, by

means of which the said way may be obstructed, shall provide, and

keep in good order, suitable temporary ways to eu'able travelers to

avoid or pass such obstructions.
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Sec. 103. Every railroad corporation sball maintain and keep in corporation
good repair all bridges, with their abutments, which such corpora- IrUe^iur^pTu
tion sball construct, for the purpose of enabling their road to pass
over or under any turnpike road, canal, water-course or othpr way.

Sec. 104. A bell at least thirty pounds weight or a steam whistle, pena)t ,,,r
shall be placed on each locomotive engine, and shall be runo- or ?''gle,':t.i,r'5 '°c ' o ring ut'Il ecc
whistled at the distance of at least eighty rods from the place where
the said railroad shall cross any other road or street, and be kept
ringing or whir'tiicg until it shall have crossed said road or street,
under a penalty of fifty dollars for every neglect, to be paid by the
corporation owning the railroad, one-half thereof to go to the infer-,

mer, and the other half to this Territory, and also be liable for all
damages which shall be sustained by any person by reason of such

neglect.

Sec. 105. Any railroad corporation shall bo authorized to pass „ ,^ L 1 r.oau may pasi

over, occupy and enjoy, any of the school, university, saline or "^j 6^huo1
other lands of this Territory :

Provided, That no more of such lands shall bo taken than is tq- proviso

quired for the necessary use and convenience of such corporation;

and,

Provided further, That the damages accruing to any occupant or
ownei, or other person who may reside or have improvements on

said land, shall be determined and paid by paid railroad company as

heretofore provided in this subdivision.

Sec. 10t3. When any person owns land on both sides of any rail- To kpep
road, the corporation owning such railroad shall, when required so way

in repalr

io do, make and keep in good repair one causeway or other adequate
means of crossing the same.

Sec, 107. If any passenger shall refuse to pay his fare, it shall Pl w„B.r, to
be lawful for the conductor of the train and the servants of the cor- pay'ara

Poration to put him and his baggage out of the cars, using no un
necessary force, at any pkee within five miles of any station.

Sec. 108. If any person shall, while in charge of a locomotive penalty fro
cagine running upon the railroad of any such corporation, or while

lutoxlca

acting as the conductor of a ear or train of cars on;any such railroad
be intoxicated, Lc shall be deemed guilty of a misdemeanor, and

upon conviction theieof, shall bo fined not less than one hundred

dollars nor more than five hundred dollars, or be imprisoned not less

than six months nor more than one year, and be imprisoned until

the fine is paid.
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renaiiy lor Sec. 109. If any person or persons shall willfully do or cause to
mjurin;; proacr- iii-ittj or nuiro&u • be done any actor act whatever, whereby any building, construction

or work of any railroad corporation or telegraph line, or any engine,

machine or structure, or any matter or thing appertaining to the

same, shall be stopped, obstructed, impaired, weakened, injured or

destroyed, the person or persons so offending shall be guilty of a

misdemeanor, and shall forfeit and pay to the said corporation treble

the amount of damages sustained by moans of the offense; and in

case any person or persons shall willfully place any obstruction on

the track, or change or misplace any switch of any railroad corpora

tion, ho shall, on conviction thereof, be imprisoned in the peniten

tiary and kept at hard labor for the term of not more than ten years

nor less than five years, said term of imprisonment to be fixed by the

jury before whom such conviction shall be had; and in case death

shall result to any passenger, employee of the company, or other

person on the train, by reason of such obstruction, or change or dis

placement of switches, the person or persons committing such of

fense shall be deemed guilty of murder, and shall, on conviction

thereof before any court of competent jurisdiction, suffer the punish

ment provided for said offonse by the laws of this Territory; and it
shall not be lawful for any person other than those' connected with

or employed upon the railroad, to walk or lead, ri'de or drive any

animal along the track or tracka of any railroad.

when company Sec. 110. In case any passenger on any railroad shall be
n»t liable lor ...... . , _ . . .
mjury injured while on the platform of a car while in motion, or in

any baggage, wood or freight car, in violation of the printed

regulations of the company posted up at the time in a conspic
uous place inside of its passenger cars then in the train, such

company shall not be liable for the injury;

Provided, Said company furnish room inside its passenger
cars sufficient for the accomodation of its passengers.

company liable Sec. HI. An railroad company receiving freight for trans*
portution, shall be entitled to the same rights and be subject to

the same liabilities as common carriers. And whenever two or
more railroads are connected together, the company owning
either of said roads receiving freight to be transported to any
place on the line of either of the roads so connected, shall be
liable as common carriers for the delivery of such freight to
the consignee cf said freight, in the same order in which such

freight was shipped.

a» common
■arriera

1$
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Sec. 112. Every stockholder of any railroad company shall stockholders
. .

r J p»rK»nally lial,l»

be individually liable to the creditors of such company* to an »»r debts of" 1T J * company to tn*

amount equal to the amount unpaid on the stock held by him, JJJJJ1"
01 bis

for all the debts and liabihties of such company, until the whole
of the capital stock held by. him shall have been paid to the

company ; hut in no other case shall the stockholders be indi

vidually liable for the debts of the corporation.

Sec. 113. Every railroad company shall have power to cross, Powerofroad tor cro*« oilier
intersect, join and unite its railroad with any other railroad roads

before constructed at any point on its route and upon the

grounds of such other railroad company, with the neccessary
turn-outs, sidings and switches, and other conveniences in

furtherance of the objects of its connection. And every com

pany whose railroad is or shall hereafter be intersected by any
new railroad', shall unite with the owners of such new railroad

in forming such intersections and connections, and gr£tnt the

facilities aforesaid ; and if the two corporations cannot agree
upon the amount of compensation to be made therefor, or the

points and manner of such crossings and connections, the same

shall be ascertained and determined by commissioners, to be

selected as provided in this subdivision.

Sec. 114. Every railroad company shall have power to in- {J^^e?ro»*»
tersect, join and unite their railroads, constructed or to be con

structed in this Territory, or in adjoining States and Territos

l ies, at such point on the boundary line of each, or at such

other point as may be mutually agreed upon by said companies.

And such railroads are authorised to merge and consolidate the

stock of the respective companies* making one joint stock com

pany of the railroad thus co'nnected, upon such terms as may
be mutually agreed upon' in accordance with the laws of the

adjoining State or Territory with whose road or roads connec

tions are thus, formed;

Provided, That the consent of thrce-fouvtb.3 of all the stock

holders in amount in any road whose stock 19 proposed to b3

consolidated shall be obtained.

Sec. lift. Every railroad company heretofore organized, or R!^n's^»
which may be hereafter organized under this subdivision, or

which may accept the saraeas is hereinbefore provided, is hereby

empowered to extend i Jaeir [roadj into or through any other State



194 INCORPORATIONS

or Territory, under such regulations as may be prescribed by

the laws of such State or Territory through 'which said road

may be extended ; and the rights and privileges over said exn

tension, in construction and use of said railroads for the bene

fit of said company, and controlling and applying the assets

of said company, shall be the same as if their railroads had
been constructed wholly within the Territory.

Powor to Sec. 116. Every railroad company heretofore organized, or

ro»ii for traos- which maybe hereafter organized under this subdivision, or
portatiuii J ...

which may accept the same as is hereinbefore provided, and

which may have constructed or commenced the construction of

their road so as to meet and connect with any other railroad in

an adjoining State or Territory, at the boundary line of this

Territory, shall have the power to make such contracts and

agreements with any such roads constructed in an adjoining

State or Territory for the transportation of freight anil pass

engers, or for the use of its said road, as to the board of direc

tors may seem proper,

power to Sec. 117. Every railroad oompany shall have Dower and is
ni'T t'age and 1 * 1

txecuie deeds hereby authorized to mortgage or execute deeds of trust of the

whole or any part of their property and franchises, including

any lands or other property granted to said company by the

United States, to secure money borrowed by them for the con

struction and equipment of their roads, and may issue their

corporate bonds in suras not less than five hundred dollars—

secured by said mortgnges or deeds of trust—payable to bearer
nr otherwise; and if payable to bearer, negotiable by delivery,
bearing interest at a rate not to exceed ten per cent, per an

num, and convertible into stock, or not, as shall be plainly

expressed on the face of each and every bond so issued by

said company, and may sell them at such rates or prices as

they may deem proper f and if said bonds should be sold be
low their nominal or par value, they shall be valid and binding

upon the company, and no plea of usury shall be put in or

allowed by said company upon any suit or proceedings upon the

same ; the principal and interest on said bonds, or either of

them, may be made payable within or without this Territory.

Sec. 118. Any mortgage or deed of trust made upon the

lands, roads or other property of any railroad company, Bhall
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bind and be a valid lien upon all the property mentioned in Mortgage upon

such deed or mortgage, including rolling stock ; and the pur- lien

oha,ser under foreclosure of. mortgage or trust deed shall have

and enjoy all the rights of a purchaser on execution sale ;
Provided, That nothing contained in this subdivision shall
be so construed as in any manner to interfere with, change or

modify the rights of this Territory or the United States, to

any lands granted by Congress to this Territory or to said
companies, or to transfer any right in said lands, otherwise

than as subject to all the conditions imposed by the grant made

by the United States.

Sec. 119. Said mortgages or deeds of trust may by their Mortgage what
jerms include and cover not only the property of the companies
making them at the time of their date, but property, both real
and personal, which may thereafter be acquired by them, to

gether with all the material and property necessary for the use

and operation of said road, and shall be as valid and effectual

as it the property were in possession at the time of the execu

tion thereof.

Sec. 120. Said mortgages or deeds of trust shall be recorded Mortgages and
deeds to uo

in the office or the county clerk of each organized county recorded

through which said road mortgaged or deeded may run in this
Territory or State, whenever it may hold lands included in said
mortgages or deeds of trust, and shall benoticeto all the world

of the rights of parties under the same ; and for this purpose,
and to secure the rights of mortgages or parties interested

under deeds of trust so executed and recorded, the rolling stock,

personal property and material necessary for operating the

road of said company, belonging to said road, and appertaining
thereto, shall be deemed a part of the road, and said mortgages

and deeds so recorded, shall have the sams effect, both as to

notice and otherwise as to tho estate covered by them.

Sec. 121. Every such railroad corporation shall start arvdi

run their cars for the transportation of passengers and proper

ty at regular times to be fixed by public notice, and shall fur

nish sufficient accommodation for the transportation of passen
gers to and from such stations as the trains stop, and property

at, from, or to, all places and stations upon their said road, on

the duo payment of fare or freight bill.
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penalty »n Sec. 122. In case of the refusal by such corporation or their
refusal to _
transport past- agents to take and transport any passenger or property, or to
uassags deliver the same or either of them, under the laws, rules and

usages that regulate common carriers, such corporation shall

pay to the party aggrieved all damages which sha l be sustained

thereby with costs of suit.

Corpoiaiiong

Their powers

To rest in
every corpora
tion

Mn;t adopt ar
ticles of lacor-.
portttloa

CORPORATIONS

Sec. 123. Any number of persons may be associated and
incorporated for the transaction of any lawful business, inclu

ding the construction of canal, railways, bridges, and otlier

works of internal improvement.

Sec. 124. Every corporation as such, has power—

First. To have succession by its corporate name.

Second. To sue and be sued, to complain and defend in courts

of law and equity.
Third. To make and use a common seal, and alter the same

at pleasure.

Fourth. To hold personal estate, and all such real estate as

may be necessary for the legitimate business of the corpora-"
tion.

Fifth. To render the interest of the stockholders transfera
ble.

Sixth. To appoint such subordinate officers and agents as

the business of the corporation shall require, and to allow them
a suitable compensation therefor.

Seventh. To make by-laws, not inconsistent with any exist

ing law, for the management of its affairs.

Sec. 125. The powers enumerated in the preceding section,

shall vest in every corporation in this Territory, whether the
same be formed without, or by legislative enactment, although

they may not be specified in its charter, or as articles of associ
ation.

Sec. 126. Every corporation, previous to the commencement
of any business, except its own organization, when the same is
not formed by legislative enactment, must adopt articles of in
corporation, and have them recorded in the office of the county
clerk of the county or counties in which the business is to be
transacted, in a book kept for that purpose.
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Sec. 127. Corporations for the construction of works of in» T»benie'iiD
ternal improvement, must also file in the office of the secretary tarj^f'bewrri-

of the Territory, a copy of their articles of association, and the
same shall be recorded in a book kept for that purpose.

Sec. 128. The articles .of incorporation must fix the highest ^JS^**,,^
amount of indebtedness or liability to which the corporation

what tofllL

shall, at any one time, be subject, which must in no case, ex*

cept in that of insurance companies, exceed two-thirds of its

capital stock.

Sec. 129. If any corporation hereafter created by the legis- corporation to
lature, shall not organize within one year after its incorpora- "fear"

w *

tion, its corporate powers shall cease.

Sec. 130. Notice must be published in some newspaper near Notice by
the principal place of business, for four weeks.

ru c> lcm

Sec. 131. Such notice must contain : what notice to
_ . . contain

First. The name ot the corporation.
Second, The principal place of its transacting its business.

Third. The general nature of the business to be transacted.
Fourth. The amount of capital stock authorized, and the
time and conditions on which it is to be paid in.

Fifth. The time of commencement and termination of the

corporation.

Sixth. The highest amount of indebtedness or liability to
which the corporation is at any time to subject itself.

Seventh. By what officers the affairs of the corporation are
to be conducted.

Sec. 132. Any corporation formed without legislative enact- when corpora
tion to com

ment, may commence business as soon as its articles of incorpo- niece uusinesj

ration are filed by the county clerks of the counties, as required

by this subdivision, and shall be valid, if a copy of its articles
be filed in the office of the secretary of the Territory, and the
notice required be published within four months from the time

of filing such articles in the clerk's office.

Sec. 133. Every change, in any of the above matters shall cna-sretobt

be recorded, and published in the same manner as the original

articles are required by law.

Sec. 134. No corporation can be dissolved by the members Cor oration
thereof, except by consent of two*thirds of all its members ; which how

'""»l¥,d
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consent must be entered on its records, unless a different rule

has been adopted in its articles of incorporation,

copy of bylaws Sec. 135. A copy ot the by-laws of the corporation, with the
to be posted rJ J r '

.
names of all the oflBcers appended thereto, must be posted m

some conspicuous place; at the places of doing business, subject
to public inspection.

Notice to be Sec. 136. Every corporation hereafter created, shall give
aiven annually . ,. . , . ,

notice annually, in some newspaper printed in the county or

counties in which the business is transacted, and in case there is

no newspaper printed therein, then in the nearest paper in

the Territory, of the amount of all the existing debts of the

corporation, which notice shall be signed by the president and

a majority of the directors; and if any corporation shallfailto
do so, all the stockholders of the corporation shall be jointly

and severally liable for all the debts of the corporation then

existing, and for all that shall be contracted before such no

tice is given.

tou4e'ya?s
*° be ^ee. It shall be lawful for any corporation to convej
lands by deed, sealed by the common seal of said corporation,
and signed by the president or presiding officer of the board of

directors of the corporation ; and such deed when acknowledged

by such officer to be an act of the corporation, or proved in the

usual form prescribed for other conveyances for lands, shall be

recorded in the clerk's office of the county in which the lands

lie, in like manner as other deeds.

Members may be Sec. 138. All corporations, may sue for, and recover from
»ucd by each

the respective members in any court of competent jurisdiction,

all arrears or other debts due, or other demands which now are

or hereafter may be owing to them, in like manner as they

might sue for and recover the same from any indifferent person
who might be a member, any law, usage or custom to the con»

trary notwithstanding.

Penan yfemon Sec. 139. If any corporation fail to comply substantially
withPtlio provis- with the provisions of this subdivision, in relation to giving no-

InboiTiaion tice, and other requisitions of organization, the property of all

the stockholders shall be liable for the corporate debts.

frTua'7'" ^ec- 1^0. If any deception be practiced by any cor
poration upon the public or individuals, in relation to its

means or liabilities, all those engaged in such deception
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shall be liable to a fine not exceeding five hundred dol
lars ; and any person injured by such deception, may re*
cover double the amount of damages he may have sustained by
reason of the same, in any court having jurisdiction of the
amount claimed.

Sec. 141. A division of the funds of a corporation, for other wi;at deemed a
violation cjf tlio

purposes than those mentioned in the act granting the charter provisions ot

and the payment of dividends, which have insufficient funds to

meet the liabilities of the corporation, shall be deemed a viola

tion of the provisions of this subdivision, and subject those en

gaged therein to the penalties herein prescribed.

Sec. 142. Any violation of the provisions of this subdivis- ^ll""!^,'!
ion shall cause a forfeiture of all the privileges conferred by the tur" °1 chartcr

same, and the court may proceed to close the affairs of the cor

poration, by an information for that purpose.

Sec. 148. Corporations whose charters expire by their own certain dieiiiT »irtd corpora-
limitation, or by the voluntary act ot the stockholders, may tionway coD-' J J ... tinne to act for

continue to act for the purpose of closing their business, but for thepurposeot

110 Other purpose. business

Sec. 144. No body of men acting as a corporation under JJf',,,t0ad^Ice
the provisions of this subdivision, shall be permitted to set up

acliou

the want of legal organization as a defense to any action

brought against them, as a corporation ; nor shall any person

sued on a contract made with such corporation, or for an injury

to the property of such corporation, be permitted to setup the

want of legal organization in defense of such action.

Sec. 145. That wherever the word county clerk occur in this ^™'^|£t«
act the same shall be coustrued to mean register of deeds.

dee*1

Sec. 140. This act shall take effect and be in force from and ^^totak"
after its passage and approval.

Approved, January 6, 1868.

13*
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JAILS.

CHAPTER XVI.

AN ACT AUTHORIZING THE COUNTY COMMISSIONERS OF THE SEV
ERAL COUNTIES IN THIS TERRITORY TO EL'ILD JAILS.

Be it enacted by the Legislative Assembly of the Territory of
Dakota :

Section ] . That whenever the hoard of county .commissioners of

any county shall deem it for the interests of such county to construct

a jail therein, they shall make an order to that effect, at any regular

or special meeting of such board anil shall from the best information

they can obtain, estimate the probable cosi thereof and shall immedi

ately cause an election to be held by the qualified voters of such county,

first causing. at least twenty days notice of such election to be given

by publication in some newspaper, if one is published in the county,
and by posting copies of such notice in at least five of the most pub

lic places of said county, one to be posted in each precinct as es

tablished by law, aud in such notice there shall be set forth the

amount, in the opinion of such board, it will be necessary to expend
in building such jail, and such board shall at that time appoint three

inspectors of such election for each precinct of the county, one of

which shall be elected clerk thereof.

Sec. 2. At the election called as aforesaid, the polls shall be opened
at nine o'clock, A, 31., and be kept open until four o'clock, P, M.,
when they shall be closed and if the inspectors so appointed si-all
fail to act, the qualified voters present at the polls at the opening

thereof, may elect inspectors thereof, nud at said election the voting
shall be by ballot either written or printed and said ballots shall con

tain the words "for building a jail, yes," or "for building a jail, no,"
aud the canvass and returns shall be in accordance with the election

law of this Territory.

Sec. 3. If at such election a majority of the ballots shall contain
thereon the word "no," no further steps shall be taken by such board
of commissioners, but if a majority thereof shall contain the word
"yes" then such board shall immediately cause plans and specifications
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to be prepared by some competent architect, for a jail to cost not
more, than the amount specified in the notice of election, and after

such plan and specifications are prepared and adopted by the board

they shall deposit the same in the office of the register of deeds for

the county, where they shall be open to the inspection cf any per
son, and such board shall give notice that they will leceive sealed

proposals for the building of such jail according to such plans and

specifications, by publication in a newspaper, if there be one pub-
lished in the county, if not, by posting notices in at least five of the
most public places in said county and by publication in a newspaper

published within this Territory nearest to the county seat; such notice

shall be that they will until a day to be specified therein, not less

than twenty days from publication of said notice, receive sealed pro

posals for the building of such jail, either as a whole or in parts as
shall seem to them best for the interests of the county, and shall also

specify the time in which the same shall be completed, and that such

proposals shall be handed to the register of deeds said county.
Awarding con-

Sec. 4. On the day appointed for the opening of such bids, the feact

county commissioners shall meet, open and declare the same in public

and shall award the contract or contracts to the lowest bidder or bid

ders, requiring such contractor or contractors to furnish security in

double the amount of his contract to the satisfaction of the board foi

the completion of such contract.

feec. 5. The bids above provided for shall be accompanied by the g^'J>oud's
'°

guarantee of two or more responsible persons that if the contract is
awarded to the bidder, he will enter into the requisite bonds for the

faithful performance of such contract,

.Sec. 6. The expense of building such jail shall be paid one-half in Expenses „tr ° l tmililmg jails

county bonds bearing date at the completion of such contract and

•payable five years from date, with interest at ten per cent , and issued

and signed by such board of county commissioners and attested by

the register of deeds ex-officio clerk of the board, and the seal of said

county; and one-half in county warrants issued by
the
order of such

board payable in equal proportion, one.fifth due and the balance one,

two, three and four years from date, with ten per cent, interest, and

which warrants after they become due shall be receivable for county

taxes ;

Provided however, That no bonds shall be issued until the entire

completion of the contract or contracts and the acceptance by the

board of county commissioners of the work and an order to that ef
fect made by said board ;
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Provided further, That mid warrants may be issued as the work

progresses, not to exceed one-half the amount of the value of such

work or material furnished, and the balance upon completion of the

contracts.

county commis- Sec. 7. The board of county commissioners shall each year levy
Monera to levy ancj cause t0 be collected upon the assessment roll of the taxable

property of such county, a tax in addition to the tax now provided

by law, sufficient to pay such warrants as they become duo, and in

the year the bonds become due, they shall levy a tax sufficient to pay

said bonds and interest.

s»me Sec. 8. The board of county commissioners of any county may

levy and cause to be collected a yearly tax not exceeding five cents on

the hundred dollars as a fund to be used for the purpose of building
a jail, and the first tax as above provided may be levied for the year
1808, or for any year thereafter.

. Sec. 9. Whenever the election provided for in section one (I) ofwhen inspector . 1 K '
not to i;a ap- a<;t g]iau \;0 held on the day ot the general election, no inspectors
puiated

jo ii
shall be appointed as provided for in this act. but the canvass and

returns of the votes shall bo made by the judges and clerk, of the

general election in each precinct of the county as provided for by

the election laws of this Territory.

Jwitobefcnnt See. TO. No jail shall be built under the provisions of this act ex-
cftuuly seat

cept at the county seat of the county.

oonnty commis- Sec. 11. The county commissioners of any county having a jail,
Miienkiay mi rert m otherwise dispose of the use of a portion of the same to

other counties of this Territory sending' prisoners to such jail for
safe keeping, or to the United States government or United States

marshal for like purposes, and the proceeds of such renting shall be

used in extinguishing the bonds and warrants issued by the county

commissioners for the payment of such jail, and for the payment of

the interest on auch bonds and warrants.

sumffmayue Sec, 12. The county commissioners of any county shall have the
allowed board ot ,
prisoners power to allow a d pay a reasonable price per day to the sheriff or a

jailor for the board of any prisoners confined in jail, not exceeding
fifty cents per day.

when to take ^3C. •'-'"S act shall take effect and be in force from and after
•tfoct Ita passage and approval.

Approved, December 30, 1867.
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JUDICIAL DISTKICTS.

CHAPTER XVII.

AN ACT CONSTITUTING THE COUNTIES OP LARAMIE AND CARTER
A PART OF THE SECOND JUDICIAL DISTRICT, AND PROVIDING FOR
TERMS OF THE COURT THEREIN.

Be it enacted by the Legislative Assembly of the Territory of
Dakota ;

Section 1, T.hat all that portion of the Territory of Dakota known Laramie and

and designated as the counties of Laramie and Carter, be, and the put oVthe**-

same is hereby attached to, and made a part of the second judicial met"
'°a '*

district.

Sec. 2. That in addition to the terms of court in said district now Additional
tM.iite 111

provided by law, there shall be annually held at the county seat of Laramie county

said county of Laramie, at least one general term of said court ; said

term shall commence on the first Monday of March, in each year.

Sec. 3. That in addition to said term as above provided, the judge General terms
of said court may in his discretion, if he shall deem the public in
terests require it

,

hold another general term oi said court in said

county of Laramie, annually, atthe county seat thereof, at such time
as he may appoint.

See. 4
. The nudge of said court may also in his discretion if he Additional terms•
i ° J in Carter counir

shall deem the public interests require it
,

also hold annually, a gen»

eral term of said court at the county seat of said eouuty of Carter,
and may appoint the time for the holding thereof.

Sec. b
. The judge of said court, if he shall appoint additional jud»etogWe

terms of said court, as provided for in this act, shall give notice tionaittra
thereof, by publication for at least three weeks in a newspaper pub

lished in the county in which the court is appointed, if there be ono
published in such county, if not, by publication in a newspaper pub
lished in this Territory nearest to the county seat, the first of which

publications shall be at least sixty days before the first day of said

t rm.
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judsreto opjiut See. 6. The judge of said court is hereby authorized to appoints
clerk of said court within and for each of said counties of Laramie
and Carter.

Connty comm'.s- Sec. 7- The c unty commissioners of each of said counties of

"«"for the "x^ Laramie and Carter, are hereby authorized and required, to levy and

court0'**"1 cause to be collected a tax upon the taxable property of their re

spective counties sufficient to pay the expenses of the courts herein

provided for, which expenses, including the per diem of the judge,
attorney, marshal, jurymen and all other expenses, shall be certified

by U13 judge of said court, and shall be paid by the treasurer of the

said counties respectively, upon such certificate.

rerdiemof Sec. 8. There shall be allowed and paid by the treasurer of the

said counties respectively, out of the money collected as above pro

vided, to the judge holding said additional terms, the sum of tea

dollars per day for each and every day necessarily occupied in holding

said courts.

Tnuumimion ot Sec. 9. All cases that are now pending, or that shall before the
YaVkton'touoty first day of the term herein appointed for Laramie county, be pen"

ding in the said second judicial district court within and for the

county of Yankton, the defendants in which are charged with the

commission ot crimes within the limits of what is at present the

counties of Laramie and Carter, shall be transferred to the district

court within and for the county of Laramie, and ehall be there dis*

posed of, and the clerk of said court in Yankton county shall certi

fy to the clerk of said court in Laramie county, all the proceedings
that may have been had, in each of said cases, in said court, and

transmit the same with all the papers in the case, to the said clerk

without delay,

construction of Sec. 10. Nothing in this act contained si all be construed to in»
this act .

°
terferc in any manner with the courts now provided by law to be

holden within and for the county of Yankton.

w'nentotake Sec. 11. This act shall take effect and be in force from and after
efluct

its passage and approval.

Approved, January 10, 1868.
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JURORS.

CHAPTER XVIII.

AN ACT RELATING TO THE CHALLENGING OF JURORS IN CIVIL
AND CRIMINAL CASES.

Be it enacted by the Legislative Assembly of the Territory of
Dakota :

Section 1. It shall Insufficient cause for challenge to a iur- can»eof
, challeuge

or that he is interested in another suit begun or contemplated,

involving the same or similar matter.

S»c. 2. The number of iurors to trv a civil action shall' not NnmoerofJ •
_ jurors

exceed twelve nor less than eight. The parties may determine

the number of persons by agreement, and in case of disagree

ment the number shall be twelve ;

Provided, That in no case shall the jury consist of less than

eight jurors.

Sec. 8. In all civil cases where the jury consists of eight or NumBer at
ch'llcnpps in

more persons, each party shall have three peremptory chal- ciYii cause

lenges.

Sec. 4. Before the commencement of the trial an oath must Jr.«« to takt

be administered to each juror, that he will well and truly try
the matter in issue between the parties, and a true verdict give

according to law and evidence.

Sec. 5. In all criminal cases the defendant is entitled to the Nomber of
n • i u '.ha!leiK'e in
following Challenges: criminal easel

For capital offences, the defendant may challenge perempto
rily, twenty jurors.
In prosecution for offences punishable by imprisonment in
the Territorial prison, ten jurors.
In other prosecutions, three jurors.
Where several defendants are tried together they must join

in their challenges.
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Number of Sec. 6. The prosecuting attorney in capital cases may chal*
challenges of ., . . ,
attorney ledge peremptorily six jurors : in other cases, three jurors,

conflicting acta Sec. 7, A]\ acts and parts of acts in conflict with the pro-
repealed 1 *

visions of this act are hereby repealed.

frhe.n to take Sec- 8. This act shall take effect and be in force from and
effect

after its passage and approval.

Approved, December 24, 1868.

CHAPTER XIX.

AN ACT RESPECTING GRAND AND PETIT JURORS OP THE DISTRICT
COURTS.

Be it enacted hy the Legislative Assembly of the Territory of
Dakota :

Who compe- Section 1. All male citizens residing in any of the counties of this
tent t>
juries
tent to serve on

rr'errjj.or^ l1£iVing the qualifications of electors, and being over the

age of twenty one years, and of sound mind and discretion, and not

judges of the supreme court or district courts, clerks of the suprfcme

or district courts, sheriffs, coroners, licensed attorneys or jailors, or

subject to any bodily infirmity amounting to a disability, and who

have not been convicted of a criminal offense punishable by impris

onment in the penitentiary, and not subject to disability for the com

mission of any offense, which by special provision of law does or

shall disqualify them, are and shall be competent persons to serve on

all grand and petit juries within their counties respectively ;

Provided, That persons ever sixty years of age, ministers of the

gospel, probate judges, county commissioners, registers of deeds,

practicing physicians, postmasters and carriers of the United States

mail, shall not be compelled to serve as jurors.

Selecting jurors Sec. 2. In each of the counties of this Territory wherein a dis

trict court is appointed or directed to be holden, the county commis

sioners of the county shall at least fifteen days before the first day of

the session of the court, meet together, or a majority may meet, and

select sixty persons possessing the qualifications prescribed in

section one, and as many as may be a proportionate number, from
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each precinct in the county, and shall within five days thereafter

furnish to the district clerk of the county, or his deputy, a list of the

names of the jurors selected.

Sec. 3. No jury shall be summoned except by order of the judge summoning

of the district court, who shall issue an order to the clerk of said
J

court that a jury shall be summoned, and in such order shall specify
the number of petit jurors that shall be summoned, and the time and

place where they shall appear.

Sec. 4. The order mentioned in the preceding section of this when order to

act, maybe issued at any time within ten days before the first day of
bals*uel

the term of the district court, or at any time during the term of said

court.

Sec. 5. A grand jury shall be summoned in the Facie manner Manner or
A , ... summonieg a

provided for summoning petit juries; grand jury

Provided, That in all cases a grand jury shall consist of sixteen

jurors.

Sec. 6. Whenever an order shall be issued by the judge of any Ust of 'm0TS to
district co.art of the Territory, ordering a jury to be summohed for l;»Prpi"irvei1

a term of the district court, the clerk or deputy clerk receiving the

names from the county commissioners as provided by section two of

this act, shall write the name of each person selected on a separate

ticket and place the whole number of tickets in a box or other suita

ble and safe receptacle, and shall preserve the list of names furnished

by the commissioners in the flies of his office.

Sec. 7. The clerk of the district court, or his deputy, and the Erawingcy lot

sheriff, or, if there is no sheriff, the deputy sheriff, or, if there is no
sheriff or deputy sheriff the coroner of tho County shall immediately

upon or within two days from the receipt of the order directing a

jury to be summoned, meet together and draw by lot out of the box
or receptacle whereiu shall be kept the tickets aforesaid, the num

ber of jurors directed to bo summoned by thq judge of the district

court. The sixteen jurors first drawn shall serve asi grand jurors, if
a grand jury shall bo ordered to be summoned, and the remainder

drawn in compliance with said order shall serve, as petit jurors.

Sec. 8, The clerk shall ou the day of the drawing before men- Clerk to direct

tioned, issue an order to the sheriff, deputy sheriff or coroner, as the summon jury

case may be, commanding him to summon the persons whose names

are drawn, to appear before the district court at tho hour, day and

place as directed by the order of the district judge to appear as

grand jurors if a grand jury is ordered, a like order commanding the
sheriff, deputy sheriff or coroner, to summon the petit jurors.
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somite ot Sec. 9. The sheriff, deputy sheriff or coroner, having received the
s'jtumona

older, shall forthwith serve upon, such person whose name was se

lected and drawn as grand jurors a true copy of the command except

that the copy shall contain only the name of the grand juror served,

and not the name of any other grand juror, or by leaving said copy

at his residence, or by. sending the same to him ; and the sheriff, dep

uty sheriff or coroner, shall immediately in like manner, summon

such persons whose name was selected or drawn as a petit juror, and

such service shall be made by reading or delivering the copy to tlje

person to be summoned, or by leaving the copy at his residence,

wtien jurors to See. 10. Each grand and petit juror summoned shall appear be-
".i v™ fore the court on the day and at the hour specified in the summons

and shall not depart without leave of court.

?nrasaof jury Sec, 11. If all persons summoned as grand and petit jurors do
no »ppe.ir>ng n0j. appesr before the court, or if by any cause the panel of the

grand jurors or petit jurors is not complete, or if no jury be drawn,
as above provided, the court may order the &hei iff, deputy sheriff

or coroner, to summon without delay good and lawful men having

the qualifications of jurors and the person or persons summoned shall

forthwith appear before the court and if competent shall serve on
the grand jury or petit jury as the case may be. unless such person
or persons miy ba excused from serving or lawfully challenged.

in r;ne nf petit Sec. 12, Whenever the panel of petit jurors shall be" 'exhausted

ixrfanftfdby ky the challenges of either party, in pny action, the judge of the
challenges

cot.rt shall order tho sheriff, deputy sheriff or coronqj^ b summon

without delay a sufficient number of persons possessing the qualifi

cations of jurors as before provided to complete the number requi
site for a jury in that particular case.

N'opersonto Sec.. 13. It shall be the duty of the county commissioners in se-
'imVtln a'st'fs lecting and furnishing to the clerk the number of persons qualified"'

to serve as grand and petit jurors, so to select and arrange thr.t no

one person shall come on the jury a second time before all qualified

persons shall have served respectively in rotation according to the

best information that can be obtained.

sherifTto maka See. 1.1. The sheriff, deputy sheriff or coronor, having received

the summons issued by the clerk, shall make return thereof with

his proceedings to the clerk as soon as he has executed the order.

Sec. 15, Tf any person summoned to appear as grand juror or
contempt petit juror fails, refuses or neglects to appear, sugIi person shall be

considered guilty of contempt of the court and may be fined by tho

court in any sum not lasa than five, not more than, fifty dollars. and

r»ttv.rita

Pennl'y for

13.
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?f y person when a second order or attachment is issued neglects

or refuses to appear, such person may be fined as above provided and

imprisoned by the Court not longer than teu days in the county jail,
mad if t'he county commissioners of any county neglect or fail to
select and furnish to the clerk names of persons as herein before

provided, such person so offending may be fined by the court not

'less than five nor more than fifty dollars, and if the cleric of the district
court, or deputy clerk, or sheriff, deputy sheriff or coroner, neglect
or foil to perform the duties imposed by this act, the persons so of

fending shall be considered guilty of contempt of court and may be

fined by the court not less than five nor more than fifty dollars, and

if guilty of gross misconduct in office and contempt in disregarding
the provisions of this act, may be imprisoned by the court not longer

than thirty days in the county jail.

Sec. 16. Jurors summoned in accordance with this act shall be Compensation o(
jurors

entitled to two dollars per each day for their services for the time

they shall actually serve, and five cents per mile for each mile trav

eled in going and returning, such compensation to be paid out of

the county treasury upon the order of the judge of the district court.

Sec. 17. Chapter fifty-two of the session laws of 1862, and chap- J^'j" *°" "_

ter twenty-six (26) of the session laws of 1862-63, and all other acts

and parts [of acts] in conflict with the provisions of this act, are

he eby repealed.

Sec, 18. This act shall take effect and be in force from its pas- wheatout*

sage and approval.

Approved, December 24, 1867.

LIBRARY.

CHAPTER XX,

AN ACT TO PROVIDE FOR CATALOGUING THE TERRITORIAL LI
BRARY AND TO COMPENSATE THE LIBRARIAN.

Be it enacted by the Legislative Assembly of t'he Territory of
Dakota :

Section 1. That he Dakota Historical Society are hereby
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istorical authorized and empowered to employ
some suitablo and ca-

aociyty author-

iTbraria»pi)int Pil^e person
to catalogue, label, arrange and t ke

care of the

books in the Territorial Library, and to procure
the printing of

a certain number of the catalogues of
said library, not to-ex-

coed, however, five hundred copies.

Honey aPpropri- Sec. 2. The sum of one hundred and fifty
dollars is hereby

appropriated out of any money
in the Territorial treasury not

otherwise appropriated, to the
Dakota Historical Society, for

the purpose of carrying into effect
the objects set forth in the

first section of this act.

Sec. 3. This act shall be in force and take
effect from and

after its passage and approval.

Approved, January 8, 1868.

atnl as com
pengation

When to (aio
affect

MECHANICS LIENS.

CHAPTER XXI.

AN ACT TO ENFORCE MECHANICS LIENS ON BUILDINGS.

Be it enacted by the Legislative Assembly of the Territory of
Dakota :

Section t. Mechanics, and all persons performing labor, or

»asr taiaa furnishing materials for the construction or repair of any buil

ding, or who may have furnished any engine or other machine

ry for any mill, or other manufactory may have a lien sepa

rately or jointly upon the building which they may have con

structed or repaired, or upon any buildings, mill, or other man

ufactory for which they may have furnished materials of any

description, and on the interest of the owner in the lot or land

stands, to the extent of the value of any labor done, on which it

or materials furnished, or for both.
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Sec. 2. The provisions of this act shall only extend to work Provisions otr J this act how
done or materials furnished on new buildings, or to a contract '»rtoextem

entered into with the owner of any building for repairs, or to

the engine or other machinery furnished for any mill or other

manufactory, unless furnished to the owner of the land on

which the same may be situated, and not to any contract made

with the tenant, except only to the extent of his interest.

Sec. 3. Any sub-contractor, journeyman or laborer employ- Nouc* in writ-J
.
0 J

.
r J ing to he serv»4

ed in the construction or repair, or furnishing materials for any on employer

building, may give to the owner thereof notice in writing, par

ticularly setting forth the amount of his claim and service ren
dered, for which his employer is indebted to him, and that he

holds the owner responsible for the same, and the owner shall

be liable for such claim but not to exceed the amount due from

him to the employee at the time of notice, which may be re

covered in an action.

Sec. 4. Any person wishing to acquire such lien upon any step» n»'m»»ry

property, whether his claim be due or not, shall file in the office Uens

of register of deeds of the county, within sixty days after the

completion of the buildings or repairs, notice of his intention

to hold a lien upon such property for the amount of his claim,

specially setting forth the amount claimed, and the register

of deeds shall record the notice when presented, in a book to be

kept for that purpose, for which he shall receive twenty-five

cents.

Sec. 5. Any person having such lien, may enforce the same JJJJJ^™1
u

by filing his petition or complaint in the district court in and

for the county where tho work was done or materials furnished,

at any time within one year from the completion of the work

or furnishing the materials, or if a credit be given, from the
expiration of the credit.

Sec. G. In such actions, all persons whose liens are recorded, Partie* u
, . ' i 1 , 1 • 'i . i 11 i MtloDJ tn lira

as herein provided, maybe made parties, and issues shall be
made, and trials had as in other cases; and the court may by
the judgment direct a sale of the land and buildings for the sat

isfaction of the liens and costs ; such sale to be without preju

dice to the rights of any prior incumbrancer, owner or other

persons not parties to the action. If several such actions be
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brought by different claimants, and be pending
at the same

time, the court may order them to be consolidated.
'

Claimants to be Sec. 7. If the proceeds of the sale be insufficient to pay all
»tui/ropor

lon
the claimants, then the court shall order them to be paid

in

proportion to the amount due each.

Sec. 8. In all actions or proceedings' commenced under this

chapter, the defendant may file a 'written
undertaking, with

surety, to be approved by the court, to the
effect that he will

pay the judgments that may be
recovered, and costs, and there

by release his property from the lien hereby
created.

Cerutautre- Sec. 9. Chapter fifty-four of the session laws of 1862,
enti-

"taiod, ProTls>i tied an act to create a lien for mechanics in certain cases,
is

hereby repealed;

Provided, however, That such repeal shall not affect the

rights or liabilities that have already accrued under and by
vir

tue of said act.

wbantouk* Sec. 10. This act to take effect and be in force from and.

after its passage and approval.

Approved, December 24, 1867.

IVTendant to
flle written
undertaking

struct

MIN S AND MINING-

CHAPTER XXII.

AN ACT CONCERNING MINES AND MINING.

Be it enacted hy the Legislative. Assembly of the Territory e
Dakota :

Section 1. That a mining claim subject to location and pre-emption,

by any one individual, on any gold or silver bearing quartz ledge or

lode, in the Territory of Dakota, either discovered or that may

hereafter be discovered, shall consist of two hundred fee aloug th

ledge or lode with all its dips, spurs and angles, and with fifty feet o
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each side of the ledge for the purpose of conveniently working and

developing the same ;

Providing, That thadiscoverer and locator of any gold or silver

bearing quartz ledge or lode, shall be entitled to an extra claim of

two hundred feet on the ledge or lode so discovered, and located in

accordance with this act.

Sec. 2. Any person discovering and locating any gold or silver persons to
bearing quartz ledge or lode, or who shall locate a claim thereon after their di»coVeri«

discovering, shall immediately thereafter, make the same known by

defining the boundaries, and extent of his or their location, by post

ing in the ground at the point of discovery, on the ledge, a good

and substantial stake, not less than three feet above the surface of

the earth, with a notice thereof, stating the name of the person

so locating or discovering.

Sec. 3. A copy of the notice mentioned in section two of this act, Notice of
t ' f ii • i i 'ii i ii • • i • discovery to ho
and notices ot all river, bar, hill, creek or gulch, mining claims, must recurdeu

be recorded by the register of deeds for the county wherein the said

mines may be situated, and such record shall be evidence in all

courts of justice ;

Providing, That the fee for recording all such notices shall not be

^nore than two dollars.

Sec. 4. AH notices of mining claims must be filed lor record with When noti»» to

the register of deeds, within the following specified times, to-wit :

If discovered and located within ten miles of the county seat, five
days thereafter ; if more than ten and less than twenty miles, ten

days ; if more than twenty and less than one hundred and fifty miles,
thirty days.

Sec. 5. Any person or persons, owning or holding or who shall Necesssry stepitit .• i • ii 'i to acquire title
hereafter own or hold a mining claim on any gold or silver to claims

bearing quartz ledgo or lode, in' the Territory of Dakota, shall

be required to perform monthly labor thereon, to the value of not less

than twenty dollars per month for the first six months following loca>

tion, and to the value of not less than thirty dollars per month for

the six months ensuing ; at the expiration of which time, the re

quired labor having been duly performed in accordance with this act,

and satisfactory evidence of the fact, having been cerified to by two

competent witnesses, and to the satisfaction of the register of deeds,

the title to the said mining claim shall as between claimants thereat

ter be deemed perfect, and a certificate to that effect shall be issued

by the register oJ deeds, to the party or parties interested ; and upon

complying with these conditions the same shall be treated as real

estate j
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Providing, That any company or association of men, owning or

holding more than one claim of two hundred feet and not more than

ten thousand feet, on any one gold or silver bearing quartz ledge or

lode, and who have complied with the general incorporation law of the

Territory, shall not be required to perform more than one thousand

dollars worth of labor upon their associated claims, upon any single

ledge or lode, and such labor may all be expended on any one of their

different claims of two hundred feet, on the respective ledge or lode

where the same may be located ;

Providing further, That any person or persons, claiming or holding,
shall hereafter claim or hold a mining claim on any gold or silver

bearing quartz ledge or lode, either discovered or that may hereafter

be discovered in the Territory of Dakota, and who shall fail to com

ply with the provisions of this act, shall forfeit all rights to any such

mining claim, and the same shall be subject to reallocation and pre

emption ;

And providing farther, That nothing in this act shall be so con-
strued as to conflict with any law of congress in regard to quartz

mines and mining,

when privileges Sec. G. All water privileges for ditches and other mining purposes,
mill sites itc to - ., ... . , , ., . , . i •
be staked nnd and all mill sites must be staked, and at least two notices posted in
notices posted . . , . . ,

a conspicuous manner on the ground, a correct copy of which must

be filed for record with the register of deeds in the same manner as

provided for the recording of mining claims in section four of this
act.

when notice to Sec. 7. Any person or persons, locating water privileges for mi-

Kegister'of riing purposes and with the intention of conveying the said water

from its natural channel, must within ten days after filing his or
their notice, as provided for in section six of this act, commence the
construction of his or their ditch by actual survey or by constructing

at least one rod, or sixteen and one-half feet ot the same, into which

the waters of the stream must be turned from its natural channel,

to the extent of the capacity of the ditch in contemplation of con*

struction, and no person or persons, shall claim or appropriate to the

exclusion of others, more of the waters of any natural streams than

can be conveyed through his or their ditch.

Miners to enact Sec. 8. The miners in all placer or surface diggings, are herebyLjlaws 1 do d j j
empowered to enact all by- aws, rules and regulations for the govern

ment of the same ;

Providing, That the record of all such mining claims must be made

in the office of the register of deeds.
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Sec, 9. All sales, transiers and conveyances of mining property, ^""^ltilJ
'jhall be made by deed as in the sale, transfer, or conveyance of real

estate.

Sec. 10. This act shall take efiect and be in force from and after W|ie» to tak»
., , . effect
its passage and approval.

Approved, January 10, 1SG8.

OATHS.

CHAPTER XXIII.

AN ACT IN RELATION TO THE FORMS OF CERTAIN OATHS.

Be it enacted by the Legislative Assembly of the Territory of
Dakota :

Section I. The following shall be the forms of oaths to be admin
istered to officers and persons hereafter mentioned :

Oaths to be administered to Witnesses and Persons when examined

under oath.

'•'You do solemnly swear that the evidence you shall "ive relative oaiiiforwit-

to the matter in difference now in hearing between A. 13. plaintiff,
and defendant, shall be the truth, the whole truth and noth

ing but the truth, so help you God."

Oath to be administered to Interpreters of Testimony.
''' You do solemnly swear that you will justly, truly and iuipar- $^',1°"°"

tially, interpret to A. I?., the oath about to be administered to him,
and the questions that may be asked him and the answers that lie

shall give to such questions relative to the cause nuw under cons

eideration before this court, so help you God."

14*
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Oath to be administered to Attorney.

For attorneys
" ^ou ^o s0^emn'y swear tnat you will support, protect and de

fend the Constitution of the United States, and the Organic Act of

the Territory of Dakota, that you shall do no falsehood or consent

that any be done in court, and if you know of any you will give
knowledge thereof to the judge of the court or some one of them

that it may be reformed; you shall not wittingly, willingly or know

ingly promote, sue, or procure to be sued, any false or unlawful suit,

or givo aid or consent to the same; you shall delay no man for

lucre or malice, but shall act in Ihe office of attorney in this court,

according to your best learning and discretion, with all good fidelity,

as well to the court, as to your client, so help you God."

Oath to he administered to Offxers, &c.

The form of oath to be administered to persons appointed in pur

suance of the provisions of law, to perform any duty or execute any

office, commission or trust whatever where an oath is required, and

no specific form is provided, shall be as follows :

?or officers " You do solemnly swear that you will support the Constitution of
the United States and the Organic Act ot the Territory of Dakota.
and that you will faithfully execute the office (duty or trust) of

to the best of your judgment and ability, according to law, so help

you God."

Or when the person to be sworn shall produce to the magistrate

a warrant of appointment, commission or other certificate, the oath

may bo this :
" You do solemnly swear that you will faithfully execute the
duties assigned you by this commission, warrant, (or other certificate

of appointment, as the case may be,) to the best of your judgment

and ability, according" to law, so help you God."

Oath to he administered to an Officer talcing charge 'of a jury in a
criminal cause, during a recess of the court and before the jury are
charged.

'•You do solemnly swear that you will keep together the persons
composing this jury, until they [return] into court, and that in the
meantime you will suffer no person to. speak to them or speak to
them yourself concerning the cause on trial or any matter thereto

relating, so help you God."

''or officers tak
ing charge oT a
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Oath to be administered to the Officer attending the Grand Jury.

" You do solemnly swear .that as the officer having in charge this Voteme„ at_
grand jury, you will keep their counsel and that of the government, tending grand

and that you will not disclose any thing relative to their proceedings,

so heip you God."

Oath to be administered to the Legislative Assembly of this Teiritory.

" You do solemnly swear that you will support the Constitution the Legiiia-
•» ^ rr tive Assembly

of the United States and the Organic Act of the Territory of Dako

ta, and that as a member of this house of representatives, or this

council, as the case may be, you will [not] propose or assent to any

bill, vote or resolution which shall appear to you injurious to the

people, nor do or consent to any act or thing whatever that shall

have a tendency to lessen or abridge their rights and privileges as

declared by the Constitution of the United States, and tho Organic

Act of this Territory, but will iu all things conduct yourself as a

faithful, honest representative and guardian of the people, according
to the best of your judgment and abilities, so help you God."

Sec. 2. In addition to other of the oaths aforesaid when by law other oaths

it shall bo necessary, the oath of allegiance or the oath to support
the Organic Act of this Territory, or both, shall be administered.

Sec. 3. In the administration of any oath, the word " swear " may rcrm t,f
be omitted, and the word " affirm" substituted whenever the person

amrma"on

to whom the obligation is administered, shall be religiously scrupu

lous of swearing or taking an oath iu the prescribed form, and in
such case the words "so help you God" may be omitted, and the
words "under the pains, and penalties of perjury" substituted, and

every person so affirming shall be considered, for every legal purpose,

privilege, qualification or liability, as having been duly sworn.

Sec. 4. This act shall take effect and be in force from and after When to take

its passage and approval.

Approved January 8, 1868,
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OFFICIAL ACTS LEGALIZED.

CHAPTER XXIV.

IN ACT TO LEGALIZE THE ACTS OF JOHN W. BOTLE, AS
CLERK OF THE UNITED STATES DISTRICT COURT, FIRST JU

DICIAL DISTRICT OF THIS TERRITORY, AND FOR OTHER PUR

POSES.

Acknowledg
ment? fcc
legalized

D eeds Ac de
clared recoried

"What acknowl
edgments de
cl ared lawlul

Be it enacted by the Legislative Assembly of the Territory of
Dakota :

Section 1. That all acknowledgments of deeds and other in

struments by John W. Boyle as Clerk of the United States Dis

trict Court, First Judicial District of this Territory, are hereby
legalized, and such acknowledgments shall have the same force

and effect as if the said Boyle as such clerk, was duly au
thorized to take and certifying acknowledgments of deeds and

other instruments by the laws of this Territory.

Sec. 2. That all deeds and other instruments acknowledged

by said Boyle, which now are, or shall hereafter be placed on

record, shall be, and they are hereby declared to be duly re

corded, and shall be notice to all persons the same as though
said deeds and other instruments had been acknowledged be-

fore and certified by an officer competent to take and subscribe

acknowledgments under the laws of this Territory.

Sec. 3. That deeds and other instruments, the acknowledg

ments of which had been taken and certified by and before

any district court clerk of this Territory, prior to January 9th
1867, are hereby declared to be duly acknowledged and certified,
and the record of the same shall be as valid and binding in law

and equity, as though the same had been acknowledged before

some officer duly authorized by the laws of this Territory to
take and certify acknowledgments of deeds and other instru

ments.
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Sec. 4. All acts and parts of acts in conflict with the pro- Conflicting act.
repealed

visions of this act are hereby repealed so far as they apply to

the cases herein provided for by this act.

Sec. 5. This act shall take effect and be in force from and whentotako
effect

after its passage and approval:

Approved, January 8, 1868.

CHAPTER XXV.

AN ACT TO LEGALIZE CERTAIN ACTS AND PROCEEDINGS OF THE

CTTY CLERK OF THE CITY OF CHEYENNE, AND THE KEuISTER

OF DEEDS OF THE COUNTY OF LARAMIE.

Be it enacted hy the Legislative Assenibli/ of the Territory of
Dakota :

Section 1. That the action of M. Leland acting city clerk
of the what acts

city of Cheyenne, and J. H. Cheighton, register of deeds for the
legallzcd

county of Laramie, in so far as they have recorded
such convey

ances as are by law required to be recorded, be, and the same
are

hereby confirmed, and said records declared
to be legal and

binding in law to the end that titles to real estate shall in no

wise be clouded by the unauthorized organization of the
offices

of said register of deeds and city clerk.

Sec. 2. This act shall take effect and be in force
from and when to take

after its passage and publication in one or more newspapers
cffcc'

published in said city of Cheyenne, for
three successive day .

Approved, January 10, 1868.
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RECOVERY OF PROPERTY.

CHAPTER XXVI.

AN ACT FOR THE RECOVERY OF PROPERTY REMOVED BY HIGH
WATER.

Minn^r of
recovering
property

Arbitrators lo
tufce oath

'naiTimrt of
iti''tperty to
yive notice

l^eirch for
property not

Be it enacted by the Legislative Assembly of the Territory of
Dakota:

Section 1. That when the fence rails or other property of

any person or persons in this Territory, shall be removed by

high water and lodged upon the lands of another, it shall be

lawful for the owners of such property so removed, to proceed

within sixty days thereafter, upon the premises where such

property may be lodged, and in case the proprietor of said

lands shall refuse to deliver up the same, the parties shall each

select an arbitrator who shall examine and hear upon all the

circumstances and facts and determine the case ;

Provided, That if they cannot agree, they shall select an
umpire and the decision of a majority of them shall be final be

tween the parties.

Sec. 2. That before said arbitrators shall proceed as above

provided, they shall be sworn to discharge their duties as faith

fully, impartially and according to law, by some person having

power to administer oaths.

Sec. 3. That when two or 'more persons shall claim any

property as aforesaid, they shall give notice to all interested

of the time and place of such arbitration and upon hearing all

the facts and circumstances in the case, the arbitrators shall

award to each such a proportion of said property as they may
deem reasonable and just.

Sec. 4. That it shall not be considered a trespass for any

person to go upon the lands of another for the purposes in this

act mentioned :
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Provided, That such person shall go upon such route as will
do the least possible injury to said lands if it be practicable and
convenient.

Sec. 5. All acts and part of acts in conflict •with the provi- conflicting act.r repciik'd

sions of this act, are hereby repealed.

Sec. 6. This act shall be in force and effect from and after whentotate
effect

its passage and approval.

Approved, December CO, 1867.

REPEALS.

CHAPTER XXVII.

AN ACT TO REPEAL CERTAIN SECTIONS OF AN ACT ENTITLED
" AN ACT RELATIVE TO COUNTY SURVEYORS," APPROVED JAN
UARY 8, I860.

Be it enacted by the Legislative Assembly of the Territory of
Dakota :

Section 1. That in order to conform the law of this Territo- what section*
. . repealed

ry upon the subject of surveying, to the provisions of the act

of Congress entitled "An act concerning the mode of survey
ing the public lands of the United States," approved February

11th, 1805, sections number four, five, six, seven, and eight of

an act of the Legislative Assembly of this Territory, entitled
" An act relative to county surveyors," approved January 8th,
1866, be and the same are hereby repealed.

Sec. 2. This act shall take effect from and after its pass* VMD totak»* effect

age and approval.

Approved, January 3, 1868.
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REPRESENTATIVE DISTRICT.

CHAPTER XXVIII.

AN ACT TO CREATE THE NINTH REPRESENTATIVE DISTRICT.

Be it enacted hy the Legislative Assemlly of the Territory of
Dakota :

Boundaries Section 1. That all that portion of the Territory of Dakota

embraced within the limits of the counties of Lincoln, Minneha

ha, Brookings and Duel, shall be known as the ninth district,

and shall be entitled to one representative as hereinafter pro
vided.

Sec. 2. That if that portion of Dakota, comprising the
TThen to take ' , A ...
effect counties of Laramie and Carter, shall be organized into a new

Territory, prior to September 1, 1868—then this act to be in
force and effect—otherwise to be null and void.

Approved January 6, 18G8.
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ROAD SUPERVISORS.

CHAPTER XXIX.

AN ACT RELATING TO ROAD SUPERVISORS.

Be it enacted by the Legislative Asseynbly of the Territory of
Dakota:

Section 1. That at the annual meeting of the county com- Devisienof
T _ counties into

missioners in January ot each year, or as soon thereafter as road uiatrict*

practicable, it shall be the duty of the board of county com*-
missioners of each of the organized counties of this Territory
to apportion their respective counties into one or more road
districts, where such county is not at present formed into town-

bhips and shall appoint for each district a road supervisor, "who
shall hold his office until the first of January succeeding his
appointment and shall take an oath to faithfully discharge his
duties as such road supervisor.

Sec. 2. In all counties that are organized into townships motion °t'r**i.
there shall at the general annual election in each township be

sapervlsor"

elected a road supervisor for such township, who shall hold of
fice for the term of one year from the first ot January succeed
ing his election, and shall take an oath to faithfully discharge
his duties as such road supervisor.

Sec. 8. The board of county commissioners of each county Board oteonoty
shall have power to fill all vacancies, and shall fill all vacancies toj mi„vaainci»*
that may occur for any reason in the office of road supervisor.

Sec. 4. It shall be the duty of the assessor of each town* Af,,e«9°rt»
ship to obtain the names and make out a list of all male per- n"nre°»went»

*'

sons between the ages of twenty-one and fifty years, residing
within each road district, which list shall bo completed on or
before the first day of March in each year, and in case any
person as aforesaid shall locate in any road district after the
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who to perform

first day of March, the assessor shall enroll his name and he

shall be liable to labor on the road at the same time and in the

manner that those originally enrolled are liable to labor, but

any person who has labored that year in any road district and

has a certificate thereof shall be credited with the labor as per

formed, in the same manner as though the labor had been

performed in the district in which ho resides.

Sec. 5. Every male person between the age of twenty-one
labor on road anj fifty years, who is able to perform manual labor, shall be

subject to labor one day in each year on the road within his

road district, at a time and place directed by the road super

visor.

'«hn worktobe Sec G. The said road supervisors shall order out every per-
p'.: formed

son subject to road labor as aforesaid, between the first days of

April and December, annually, to perform the work necessary
on the public roads within his road district.

County conimis- Sec. 7. It shall be the duty of the county commissioners of
Rioners to lovy in' r r'i* each county to levy a tax annually ot one dollar and fifty cents

to each able bodied male person between the age of twenty-one
and fifty years, in each township or county, and in their dis

cretion may levy a further tax not exceeding two mills on the

dollar of the property on the assessment rolls of such co nty
to be applied as a road tax ; the person thus assessed shall p;rV
the same in the manner and at the same time that the annual

taxes of the county are pr.id ;
Provided, hoivever, That said tax so assessed may be worked

out in the road district in which such person resides or such

real estate lies, and the said tax assessed on personal property

in the district where the owner thereof resides at the rate of
one dollar and fifty cents per day. The road supervisor shall

obtain a list of all road tax assessed on each individual, and his

certificate for the amount worked out shall be taken by the

collector or treasurer of the county in payment of said tax.

Provided further, That if any person shall perform labor as
required in section five (5) of this act, the certificate of the road

supervisor to that fact shall be in full of the tax of one dollar

and fifty cents above provided.

how mom* to
^ec' ^' ^n case suc^ tax 1S aSsesset^ 113 provided for in sec-

bo expended t;on seven 0f tbis act, and collected, such board of county com*
14



BOAD SUPER VISOES 225

missioners shall 6rder the expenditures thereof in the improve
ment of the highways, paying the road supervisors, purchasing
implements, and repairing bridges in each district under such

regulations as they may deem most expedient for the public in

terest, and for this purpose shall order the payment of such
sum by the treasurer to the parties performing such labor upon
the certificate of the road supervisor.

Sec. 9. All monies collected under the provisions of this s»mo
act shall be expended in the road district in which the person
resides when it is a personal tax, or a tax on personal pro
perty ; and where the real estate is situate, where it is a tax on
real estate.

Sec. 10. On or before the First Monday of January of Road »nporvisor
. . , . , ., ,

^
, , to xuaks repots

ea^li year, the road supervisors shall make report to the board
of county commissioners of his doings the preceding year, the
mount of labor performed, the number of days labor necessar
ily performed by himself in this [jthe]. discharge of his duties, and
the county commissioners shall thereupon issue a county war
rant to the supervisor for such service at two dollars a day,

payable frVmrthe common road fund in the county treasury be

longing to said road district;

SecXll. Every person who shall be elected or appointed a Pp,iaity for
. ,. , . . n . . , , . refneing to

roiid supervisor according to the provisions or this act, and shall quality
fnil, refuse or neglect to qualify as such road supervisor for
thirty days after having been duly notified of his election or
appointment by the register of deeds tif the county, shall be
fined lhe sum of ten dollars, to e collected by a complaint
made before a justice of the peace of the county, and shall pay
all the costs of the prosecution, which fines shall go to the road
fund of the district in which he resides.

Sec. 12. Chapter twenty-five (25) of the session laws of ^l^a'l'*pt"',
1865-66, and all otheracts in conflict with the provisions of this
act are hereby repealed.

Sec. 13. This act shall take effect and be in force and eifect W]ien to tak»
from and after its passage and approval.

efrec'

Approved, January 8, 18G8.
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OF fciaUORS,

CHAPTER XXX.

AN ACT TO REGULATE TUB SALE OP SPIRITUOUS LIQUORS AND
FOR OTHER PURPOSES.

Amount npcefl-
Mry to be paid
for license

pr»vli'>

TMuins 0/
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Be it enacted by the Legislative Assembly of the Territory of
Dakota :

Section 1. That no person shall be permitted to sell spirituous

liquors in this Territory by measure, [less] than one quart, with

out having first obtained a license from the board of county com

missioners, or if they be not in session from the clerk of the
board of county commissioners of the proper county, for that

purpose.

Sec. 2. Every person applying for a license to sell spirituous

liquors in less quantity than one quart, shall pay into the

county treasury, the sum of not less than thirty dollars nor
more than one hundred dollars per annum in the discretion of
the board of county commissioners, or in case they are not in

session, in the discretion of e clerk of the board of county

commissioners ;

Provided, That no license shall be granted for a less peri-,

od than six months ;

Provided, further, The applicant for such license shall ex

ecute a bond in the penalty of five hundred dollars, with two or
more sureties, to be approved by the board or by the register
of deeds, conditioned, that the applicant will keep an orderly
house and that he will not permit any unlawful gaming or ri
otous conduct in his house.

Sec. 3. On the applicant's producing to the board of county
commissioners, or if they are not in session, then to the clerk
of the board of county commissioners, the receipt of the county
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treasurer for the payment of the sura fixed in accordance with
the preceding section, the clerk ©f the board of county com
missioners Bhall issue license for the term the receipt calls for1;
such license shall describe the house and place where the spir-
itous liquor is intended to be sold, and no person obtaining
euch license shall be authorized to sell or vend spirituous liquors
in more than one place.

Sec. 4. Upon application for lieense to sell spirituous liquors Sani4
the board of county commissioners, or if they be not in session
the clerk of the board of «ounty commissioners may grant or
reject the same, at discretion.

Sec. 5. The board of county commissioners shall upon com- revoked m"7 **

plaint being made ts them, revoke any license granted to sell

any spirituous liquors whenever they may be satisfied that the

person or persons in whose name or names any license has been

granted, suffer any disorder, drunkenness, or unlawful gaming.

Sec 0. If any person or persons shall barter, sell or dispose JSSS^uiJoor
in any manner, any spirituous liquors without having first ob*

Wllh°,t llc<D»»

tained a license agreeable to the provisions of this act, he or
they shall on conviction thereof he, by indictment in any court
having jurisdiction of the same or by complaint hefore a justice-
ofthe peace, fined in any sum not exceeding one hundred dol
lars, nor not less than ten dollars for the use of the common
schools in the county where the offense shall have been com
mitted.

Sec. 7. That for all fines and costs assessed against any per- jr*^1/ luM*

son for any violation of this act the real estate and personal
property of such person of any kind without exemption, shall
be liable for the payment thereof, and such fine and costs shall
be a lien upon such real estate until paid.
Sec. 8. And it is hereby made the duty of the county attor- ^pJS™**
ney, sheriff, constables and justices of the peace, knowing of
any violations of the provisions of this aot, to make complaint
thereof to the grand jury at the next term of the district court
of the county in which the offense may have been committed or

to a justice of the peace which justice shall have power to proceed
to judgment therein, and the money collected on such judgment
except taxable costs, shall be paid to the treasurer of the proper
county for the use of the common schools therein.
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Sec. 9. Every clerk of the board of county commissioners'
shall on the first day of the term of each district court deliver

to the grand jury, an accurate list of all persons holding license
under the provisions of this act within the county, which list
shall show the date and expiration of such license.

Sec. 10. It shall be the duty of the grand jury at each and
every term of the district court in every county in the Territo
ry to make a strict inquiry and return bills of indictment

againt every person violating any of the provisions of this act ;
Provided, That if a party or parties has or have been con
victed and fined for any offense against the provisions of this
act, by a justice of the peace, he or they shall not be subject to

indictment by the grand jury for the same offense.

Sec. 11. Chapter eighty- three of the session laws of 1862,
and section eight to fifteen inclusive of chapter twenty- three of

the session laws of 1863 and 1864, are hereby repealed.

Sec. 12. This act shall take effect and be in force from and

after its passage.

Approved, January 8, 1868.

SETTLEES.

CHAPTER XXXI.

AN AGT RELATING TO SETTLERS UPON LAND WITHOUT THE LEGAL
RIGHT THERETO

.Be it enacted by the Legislative Assembly of the Territory of
Dakota :

Section 1. If any person or persons shall settle upon or take pos
session of any tract of land, or any part thereof beidg theproperty of



SETTLERS 229

another person without having the full and complete legal rights so proceedings
to do, and shall remain thereon four days after being notified by the fewrrjiil*.
owner, his agent or attorney, to abandon and nuit the same, the owner

ful BatUw»

thereof, his agent or attorney, may appear before any justice of the

peace, in and for the county in which the land is situated, aud after

making oath before such justice that the said settlement was made
and possession had without his consent or the consent of his prin

cipal as the case may be, and that he is the lawful owner thereof

and cause a summons to issue to the person er persons who made the
said settlement, and returnable three days thereafter commanding him
or theni to appear before the said justice and show his or their right
to the possession of the land, and if the justice shall after due ex-
amination find that the settlement was made and possession held with
out the full and complete right so to do. he shall render a judgment
against the defendant or defendants and in favor of the plaintiff for
restitution of premises and costs of suit, and shall at the request of
the plaintiff, his agent, or attorney, issue a writ of execution thereon
directed to the sheriff or any constable of the county, commanding
him forthwith to remove the defendant or defendants from the prem
ises, and collect costs of suit.

Sec. 2. The officers shall within five days after receiving the writ, E«eatr»a *t
execute the same by restoring the plaintiff to the possession of the

premises, and shall levy and collect the costs, and make returns as
in other executions.'

Sec. 3. If the person or persons so removed, shall thereafter re* J^'* ""mfi
turn upon the said land or any part thereof, for the purpose of settle" demeanor

ment or possessing the same, without consent of the owner,; his agent
or attorney, in writing, he or they shall be deemed guilty of a mis-
demeanor, and on due conviction thereof before the district court of
said county, shall pay a fine of not less than fifty dollars nor more than
five hundred dollars in proportion to the amount of the damages he
or they may have occasioned, for the benefit of the common school
fund, as well as the costs of the prosecution or imprisonment in the
county jail not less than twenty days or more than six months.

Sec. 4. It shall be the duty of every judge or justice of tho peace, J'^^lSrant
before whom any complaint shall be made under oath of any violation of»m»t
of the previous sections to issue the necessary warrant of arrest
for the person or persons complained against, and commit him or
them to custody for trial at the next term of the district court, unless
the said accused persou or persons shall furnish good and sufficient
•bail'in a sum to be fixed by the said. judge or justice of the, peace;
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Provided however, That nothing in this act shall take away, or im*

pair the rights to damages, or other legal remedy which the owner of

the land may now have under the laws of this Territory,

Sec. 5. Nothing in this act contained, shall be hold to authorize

a justice of the peace to try. the issue in any action where the title
to real estate comes in question and whenever the answer of the de
fendant in any case- alleges title in himself or other party from whom

he derives his right of possession the justice of the peace shall im

mediately certify the proceedings to the district court of the county

in which said action is pending, and in such district court the. action
shalli proceed the same as in cases of appeal,

Sec. 6. All pleadings in actions arising under the provisions of
this act shall be verified by the affidavit of the party, his agent or
attorney.

Sec. 7. This act shall take' effect and be in. foroe from and after ita
passage.

Approved January, 8, 1868..

SCHOOLS.

GHAPTERXXXIL

AN' ACT TO TROVIDE COMMON SCHOOLS FOR THE TERRITORY 07'
DAKOTA.

Be it enacted by the Legislative Assembly o the Territory of"
Dakota :

Section 1. That James Ss Foster is hereby appointed superinten-
ipr*o?ated

Se
dent of Public Instruction' for the Territory of Dakota, and shall'

iaperintendent hold his office for the term of one year from January 1st, 1868, andi
instruction until his successor is elected and qualified.

Justice to
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Proceedings to
to ratified

nta to take
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Sec. 2, The superintendent of Public Instruction, shall, before Snperinteidmt
entering upon the discharge of the duties of his office, take and sub-

** take oaU

scribe an oath to support th'e Constitution of the United States, and
the Organic Act of this Territory, and to faithfully discharge the
duties of his office, which oath shall be filed with the clerk of the
supreme court of the Territory of Dakota.

Sec. 3. It shall- be the duty of the superintendent of Public In- *? -t m ■nm4
struction to keep a record of his official acts, and to exert himself

constantly and faithfully to promote tho interests of education in.
the Territory, aad to this end he shall confer with county superinv
tenden'ts' nd visit schools in company with them and furnish to theni
blank- forms for collecting statistics of the various schools in the

Territory. He shall prepare and present to the legislature during
the first week of the session, in each year; a' report of his official
doings for the preceding year with a full state ent of the condition
of common schools in' the Territory, and the expenditure of the pub
lic school moneys and shall make such suggestions for tho improve*
ent and support of common schools together with such other in

formation in regard to the modes of instruction and systems of the
organization of scl oolsin other' States and countries as he shall deem

proper.

Sec. 4. The superintendent of public instruction, shall also have J*af^Jn'
°"tt"

power to grant certificates of qualification to teachers of propetf'ltfarn-
ing and ability to teach in any public school in the Territory, and to
regulate the" grade of county certificates.

Sec: 5. There shall be elected at each regular Delegate" election in Election »t
_° Superintendent

fhls Territory, a superintendent of public instruction, who' shall hold

his office for two years and until his successor is elected and qual
ified.

Sec. 6. The compensation of superintendent of public instruction Compensation

for his services shall be the sum of four dollars" per day for the time
spent in the discharge of his official dutie and the expense of pro
curing blank forms, postage, stationery and such book's" as are neces

sary for the use of his office, and tBe pubHcation of his annual re
port, all of which allowances shall be'paid by the Territorial treasu

rer on the certificate of the Territorial auditor.
Sec. 7. It shall be the duty of the Territorial superintendent of pub- Do,Ie"

lie instruction to recommend the introduction of the most approved
text books, and as far as practicable to secure uniformity in the use

of text books in the common schools throughout the Territory.
To discourage the use of sectarian books, and sectarian instruction
in the schools;

15*
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To advise in the selection of books for school district libraries, and

to open such correspondence abroad as may enable him toobtain, s far
as practicable, information relative to the system of common schools

and their improvements in other states and countries, which,he shall

embody in his annual reporc to the Legislature, or so much thereof

as shall be deemed of sufficient importance;

He shall prescribe rules and regulations for the management of

school district libraries, and the penalties which shall be imposed by

the district boards for any violation of such rules and regulations.

lie shall prepare for the use of the common school officers suitable
forms for making lcports and contracting all necessary proceedings,

and he shall cause the laws relating to common schools with the rules,

regulations and forms aforesaid and such instrustions as he shall

deem necessary to be printed, together with a suitable index in parn-

phel form at the expense of the Territory; and he shall cause the

same to be distributed among the several school districts and other

officers having the care of common schools throughout the Terri

tory.

He shall examine and determine all appeals duly made to him from

the decision of any county superintendent, in forming or altering any
school district or concerning any other matter under the common

school law of this Territory, and his decision shall be final.
The superintendent of public instruction shall annually prepare. *
sufficient number of his annual report to be distributed as follows :

One copy to each member of, the legislature.

One copy to each county superintendent of schools.

One copy to each school district officer, and

One copy to each teacher iu the Territory whose certificate of

qualification has not expired, and such other of the county and Ter

ritorial officers as may be by him deemed proper, not to exceed five

hundred copies in one year.

T»rritori»i c. 8. The Territorial superintendent of public instruction with
tp»cuer3 iDsti- the several county superintendents shall hold annually at some con

venient place, a Territorial Teachers Institute for the instruction
and advancement of teachers; said Institute not to continue less

than four days and not to exceed ten days, which Institute shall be

free to all teachers and those preparing to teach in this Territory.

election of
^ec' ^' The several counties of this Territory, shall at the samo

ies'Ti;'utSup"In" ^'me and *n san)e manner a£ other county officers are elected
elect a suitable person to be superintendent of public schools, within,

such county, who shall his office for two years from the first of
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January next succeeding his election, unless, ho shall be elected to

till a vacancy, in which case he may immediately qualify into office,
and shall bold his office until his successor is elected and qualified,

and who shall receive three dollars for each day spent in the discharge

of his official duties, and a reasonable compensation ior his annual

report to the superintendent of public instruction, and every super

intendent of schools shall make out in detail his account for official

service, stating the date and time spent as well as the kind of service

rendered, and make oath or affirmation to the correctness of the

same, before some justice of the peace in the county in which he re

sides, which oath or affirmation shall be certified by said justice be

fore such superintendent's account shall be presented to the county

commissioners for allowance, who shall audit and allow the same, or

so much thereof as is just and reasonable, and the same shall be paid

out of the county treasury upon the order of the comity commission*

era who are empowered to ckaw orders for the same; but no order

shall be drawn to any superintendent until he shall have filed with

the auditor, the receipt of the superintendent of public instruction

for the statistical returns of the preceding school year, in pursuance

of the requirements of section twenty, of this act.

Sec. 10. The county superintendent of public schools shall have sopei intendr**

charge of the common school interests or the county. He shall, be- give bona

fore he enters upon the discharge of the duties of his office, take and

subscribe an oath or affirmation to support the constitution of the

United States, and the act organizing this Territory, and faithfully
to discharge the duties of his office, which oath or affirmation shall

Jie filed in the county clerk's office. He shall also execute a bond

with approved security, payable to the board of county commissioners,

for the use of common schools in said county, la the penal sum

of five hundred dollars. Said boud must be approved by the county

commissioners, and filed in the register of deeds office.

Sec. 11, That it shall be the duty of the county superintendent His duties

of schools, in addition to the other duties required of him, to divide

his county into school districts when necessary, and subdivide the

same when petitioned by a respectable number of the citizens there

of, and (o furnish the county commisWoners of such county with a

written description of the boundaries of each district, which descrip

tion must be filed in the reg'-ter of deeds office, before such district

shall be entitled to proceed with its organization by the election of
school district officers. Whenever it shall be deemed necessary to

form a school district from parts of two or more counties, it shall be,

the duty of the couuty superintendent of each county in. wVic\>. atyy
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Itueudout

part of the proposed joint district shall be situated,. to unite in laying
out such joint district ; and each county superintendent so assisting
shall file a description of said joint district in tfte register of deeds
office of his county.

bZ?"?o°w°o'nt
Sec- 12- I* shall Be the duty of the judge of probate, on the first

5pon°o™up»r. Monday of March', in each year, to furnish the county superinten
dent of public schools with a statement of the amount of money in
fhe county treasury, belonging to the school fund, and he shall pay
the same upon the order of said superintendent, to the proper dis
trict officers.

gnjfTintendent Sec. 13. It shall be the duty of the county superintendent of
Slo"oen*Pof

* ^
public schools, on the second Monday in March, in each year, or as

«. oolmt"lejr
gooa thereafter as he shall receive the statement of the judge of

probate, certifying the amount of money in the county treasury for

the use of common' schools for the current year, to apportion such

amount to the several districts or parts of districts within the county
iu proportion to the number of children residing in each, over the

age of five, and under the age of twenty-one years, as the same shall

appear from the last annual reports of the clerks of the respective

districts, and he shall draw his order on the county treasurer in

favor of the several district treasurers for the amount apportioned to

each district;

Provided, No district shall be entitled to receive any portion of

the common school fund iu which a common school has not been

taught at least three months during the year.

tmttm dtftios' Sec. 14. It shall be the duty of the county superintendent, to'
visit all such common schools within their respective counties, as''

shall be organized according to law, at least once in each year,' or
'

oftener if tliey shall deem it necessary. At such visitation- the
superintendents shall examine into the state and conditiotf of such

schools, as respects the progress in learning and the ordefand gov

ernment of the schools ; and they may give advice to the -teacher of

such schools as to the government thereof, and'tha-oourse of study
to be pursued therein, and shall adopt all requisite measures for the

inspection, examination and regulation of the sehools, and for the

improvement of the scholars in learning; Every superintendent of

common schools shall also make out his acaount for official services

in the manner hereinbefore required, and' deliver a copy of the same
to the county commissioners of the. county, in which such superin

tendent was elected or appointed, oa'or before the day previous to the

annual county election next after the election or appointment of such
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superintendent, and the same shall be filed and kept m the office of

the register of deeds.

Sec. 15. He shall see that the annual reports of the clerks of the
several school districts in his county are made correctly and in due

time, and shall hear and determine all appeals from' the decision of

district boards.

Sec. 16. He shall hold public examination for all persons offering lohoM pubiu'in ii» n ' examination sad
themselves as teachers of common schools, at the county seat of his grant cenia-

county, on the last Saturdays of April and October of each year,
notice of which shall be given as publicly as possible ; at which time

he shall grant certificates for not less than three months or more

than one year, to such persons as he may find qualified as to moral

character, learning and ability ; and any person receiving sach cer

tificate shall be deemed a qualified teacher within the meaning of

this act. Persons applying' to the county superintendent for a cer
tificate at any other time than- at the public examination shall pay to

the said superintendent the sum of one dollar for his services.

Sec. 17. Whenever a school district shall be formed in any county, To post notices
r of formation of-

the county superintendent of schools or such county shall, within 'JUtrict»

fifteen days thereafter, prepare a notice cf the formation of such dis

trict, describing its boundaries, and stating the number thereof, and

appointing a time and place for the district meeting. He shall cause

the notice thus prepared to be posted in at least five public places in

the district; at least ten days before the time appointed for such

meeting, that a majority of the voters in any school district being
dissatisfied with' the formation of any school district shall have the

tight to appeal, from the superintendent to the board of county com
missioners, and from the board of county commissioners to the super

intendent of public instruction.

Sec. 18. The county superintendent of publio schools- shall per-. wh»n to deiiw
form all other duties of said office that now arc- or hereafter may be ^ccrea"

*" *'

prescribed by law; and he shall deliver to his successor, within ten

days after the expiration of his term of office, all. the books apper.

taining to his of fice.

Sec. 19. If a vacancy oocui in the office of county superintendent Jg
J
J*
?

"U«1*"

of public schools, by death, resignation or otherwise, notice thereof ▼acancjet

■hall be given b
y the register of deeds to the county commissioners

who shall, as soon as practicable appoint some suitable person to fill

the vacancy, and the person receiving such appointment shall, before

entering upon the discharge of the duties of his office, file his oath,

or aflfirmationiiiii.the countyclerk's office, hereinbefore' provided and
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shall discharge all the dutics'of the office of county superintendent

of public schools until a successor is elected and qualified. He shall

also give a like bond to that required by this act to be given by the

county superintendent of sehools.

Superintendent Sec. 20. The county superintendent shall make full and complete
lo mako report , , _ . .. .
snnnaiiyio annual returns to the superintendent ot public instruction, between

a»peruit»ndent the first and tenth day of November of each year, of the number of

children between the ages of five and twenty, in the sohool district
within their respective counties; also, the number of qualified
teachers employed, the length of time each district -school has

been taught during the year. The kind of text books used, and the

amounts expended in each district out of any moneys raised for edu-i

cational purposes, and for what purpose such amount waa expended,

the amounts raised in each county and district by taxation or other.,

wise for educational interests, and any other items, that may be of

service to the superintendent of public instruction, in preparing hia

annual report.

SCHOOL DTsTRICT MEETINGS

p.w»r».o( Sec. 21 The inhabitants qualified to vote at a school dis-
Ichoni district trict meeting, lawfully assembled, shall have power ;
MOotliigS ...

1, to appoint a chairman to preside at said meeting in the

absence of the director.

2, To adjourn from time to time.

3, To choose a director, clerk, and treasurer, who shall

possess the qualifications of voters as prescribed in the next

section of this act, at the first and each annual meeting

thereafter.

4, To designate by votea site for a district school house.

5, To vote a tax annually, not exceeding one per cent, on

taxable property in the district, as the meeting shall deem

sufficient to purchase or lease a site and to build, hire or pur»

chase a school house, and to keep in repair and furnish the

same with necessary fuel, stoves and benches.

6, To vote a district tax annually, not exceeding one-half

of one per cent, on taxable property in the district for pay
of teachers' wages in the district.

7, To authorize and direct the sale of any school house,

site, or other property belonging to the district, when tbe

same shall no longer be needful for the district.
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8, To vote such a tax as may be necessary to furnish the

school house with blackboards, outline maps, and apparatus

necessary for illustrating the principles of science, or to dis

charge any debts or liabilities of the district, lawfully in

curred ;

Provided, That said tax shall not exceed one per cent, per
annum, and may be applied to any other purpose by a vote of

the district at any regularly called meeting.

9, To give such direction and make such provisions as may

be deemed necessary in relation to the prosecution or defense

of any suit or p ceeding in which the district may be a

party.

10, To alter or repeal their proceedings from time to time

as occasion may require, and to do any other business contem

plated in this act.

11, To vote a tax not exceeding $25, in any one year, to

procure a district library consisting of such books as they

may direct any person to procure.

Sec. 22. The following persons shall be entitled to vote at who «umed w
, . . n . , .„ vote at such

any district meeting ; all persons possessing the qualifications meetiDB

of electors, as defined by the laws of the Territory, and who

shall be actual residents of the district at the time of offering to

vote at such election.

Sec. 28. If any person offering to vote at a school district chaiiergin*
meeting shall be challenged as unqualified by any legal voter,

Y°W"

the chairman presiding shall declare to the person challenged
the qu lifications of a voter, and if such challenge be not with
drawn, the chairman, who is hereby authorized, shall tender to

the person offering to vote, the following oath or affirmation :

"You do solemn y swear (or affirrn) that you are an actual
resident of this district, and that you are qualified by law to

vote at this meeting." Any person taking such oath or affir
mation, shall be entitled to vote on all questions voted upon at

such meeting.

ORGANIZATION OP DISTRICTS

Sec. 24. Every school district shall be deemed duly organ- When di»triot
iz'ed when the officers constituting the district board shall be "ganged

"

elected. Each school district offioer ehall Bignify bia accept*
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ance of his office to the county superintendent in writing, with*

in twenty days after he shall be notified of hie election by any

person voting at sueh meeting, wfecih acceptance shall be filed
with such superintendent, and upon filing such acceptance, said

party shall be deemed to have duly qualified. Every person

duly elected to the office of director, clerk, or treasurer of any
Bchool district, who shall refuse or neglect, without sufficient

cause, to accept of such office and serve therein, or who, having
entered upon the duties of his office shall neglect or refuse to

perform any duty required of him by the provisions of this act,
Bhall forfeit the sum often dollars, to the school district fund.

Sec. 25. The officers of each school district, shall be a di

rector, clerk, and treasurer, who shall constitute the district
board, and who shall hold their respective offices until the an
nual meeting next following their election or appointment, and
until their successors are elected and qualified,

•school districts Sec. 26. Every school district, organized in pursuance ofduties corporate * ° r
this act, shall be a body corporate, and shall possess the usual

powers of a corporation for public purposes, by the name and

style of school district No , (such number as may be des

ignated by the county superintendent,) county (the
name of the county in which the district is situated,) Territory
of Dakota, and in that name may sue and be sued, and be capa
ble of contracting and being contracted with, and holding such

real and personal estate as it may come in possession of by
will or otherwise, or is authorized to be purchased by the pro
visions of this act.

Armaai school Sec. 27. An annual meeting of each school district shall bo
meeime when

on ^ jagt Saturljay 0f September of each year, at such
hour as the district board shall name. Special meetings may
be called by any member of the district board, or by any five

legal voters, but notice of such special meeting, stating the pur

pose for which it is called, shall be posted in at least three pub
lic places within the district, ten days previous to the time of

meeting.

District norir. to Sec. 28. Whenever the time for holding an annual meeting
■pedai meetings in any district shall pass without such meeting being held; the

clerk, or in his absonce, any other member of the district board,

within twenty days after the time for holding said annual meet-

Offlcers of
AUtrlei
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ing shall have passed ; may give notice of a special meeting by
putting up written notices thereof in three public places within

the district, at least five days previous to the time of meeting.

But if such meeting shall not be notified within twenty days as
aforesaid, the county superintendent may give notice of such

eneeting in the manner provided for forming new districts, and

the officers chosen at such special meeting shall bold their re

spective offices until the next annual meeting, and their

successors are elected and qualified.

Sec. 29. The qua fied voters at each annual meeting or at Vb0 ^ det„.
ftny special meeting, duly called, may determine the length of SSSiubm1
time a school shall be taught in their district for the then ensu

ing year, and whether such school shall be taught by a male or

female teacher or both, and whether the school money to which

the district may be entitled, shall be applied to the support of

the summer or winter term of the school, ojr a certain portion

to each, but if such matters shall not be determined at the an
nual, or any special meeting, it shall be the duty of the district

board to determine the same.

Sec. SO. The director of each district shall preside at all Duties of <iini*.

district meetings, and shall sign orders drawn by the clerk au

thorized by a district meeting, or by the district board, upon

the treasurer of the district for moneys collected or received by

him to be disbursed therein. He shall appear for and if be
half of the district in all suits brought by or against the dis

trict ; unless other direction shall be given by the voters of such

district, at a district meeting.

DISTRICT CLERK

Sec 31. The clerk of each district shall record the proceed- Ciert t0 recora
ings of his district in a book provided by the district for that Soar4tdl^'nc,

purpose, and enter therein copies of all the reports made by

him to the county superintendent, and he shall keep and pre

serve all records, books and papers belonging to his office, and

deliver the same to his successor in office.

Sec. 32. The said clerk shall be clerk of all district meet- ToMclertf,f

ings when present; but if such clerk shall not be present at 'Ustrict UMeti»*

such district meeting, the voters present may appoint a clerk oi
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such meeting, who shall certify the proceedings thereof, and

the same shall be recorded by the clerk of the district.

Sec. S3. It shall be the duty of the clerk, to give at least ten
To clve notice of

* °

"»ungM?f» d'ays notice previous to any annual r special district meeting,

by posting up notices thereof at th e or more public places' in

the district, one of which nctiees shall be affixed to the outer

door of the school house, if there be one in the district, and

said clerk shall give the like notice of every adjourned meeting,

when such meeting shall have been adjourned for a longer peri'-

od than one month. Every notice for a special district meet

ing shall specify the objects for which such meeting is called,

and no business shall be acted upon at any special meeting, not

specified in said notice.

To draw oniors Sec. 34. The clerk of the district shall draw orders on the
•a treasurers . ,

treasurer'of the tustriet, for moneys in the hands of such treas

urer, which have been apportioned to or raised by the district

to be applied to thepayment of teacher's wages, aud apply suc^1

money to the payment of teacher's wages as shall have been

employed by the district board, or by the citizens of the district,

and the said clerk shall draw orders on' the said treasurer for

moneys in the hands of such treasurer to be disbursed for any

other purpose ordered by a district meeting, or by a district

board, agreeable to the provisions of this act.

t. Wke out tax Sec. 35. It shall be the duty of the clerk to make oat the
tax lists of all taxes legally authorized by the district, and

annex to such tax lists a warrant under the hand of said clerk,

directed to the said treasurer to collect the sums therein

named.

to make report Sec. 3G. The clerk of eac district. shall, between the first

niwrintLtent anll fifteenth days
of September in each year, make out and

transmit a report in writing to the county superintendent of

public schools, for each county in which any part of his district

may lie ; showing,

what report to 1) The number of children, male and female, designated sep'

arately, residing in the district or parts of districts-, on the last

day of August previous to the date of such report, over the age

of five and under the age of twentyr.one years.
15
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2, The number of children attending school during the year,
their sex, and branche: studied.

Sr The length of tin; 3 a sc.! ool has been taught in the district
by a qualified teacher, the name of the teacher, the lei gth of

titae taught, and the wages paid.

4, The amount of money received from thecounty treasury
within the year, and the manner in which the same has been

applied.

5, The amount of money raised by the district, in such year,
and the purposes for which it w s raised.

6, The kind of books used in the school, and such other facts
and statistics in regard to the* district schools as the county

superintendent may require.

Sec. 57^ "Whenever a school district shall lie partly in two In caso of
or more counties, the c rk of such district in making his annual than ne partly

n i i r» o ' in two or more
report, shall carefully designate the number oi children resi^ counties

dentin the parts' of the counties composing the district and

shall repet to the county superintendent of common schools of
each of the counties in which such district may be situated.

Sec. 38. The treasurer shall execute to the district a bond Treasurer to.... givdboiidfl
in double the amount of money, as near as can be ascertained,
to come into his hands as treasurer of the district 'during the

year, with sufficient securities to be approved by the director

and clerk, conditioned to the faithful discharge of the duties

of said office. Such bonds shall be filed with the district clerk,
and in case of the breach of any condition thereof, the director

shall cause a suit to be commenct 1 thereon, in the name of the

district, and the money collected shall be applied by such di»

rector tc th3 use of the district as the same should have been
applied by the treasurer, and if such director shall neglect or
refuse to prosecu e, then any householder of the district may
cause Such pr.csec ition to be instituted.

Sec. SO. If the treasurer shdl fail togivebondsas required in T,lcls0of
this ret, or from sichiess or a^y other cause, shall be unable to bona'°

UglT"

attend- o the duties of said office, the district board shall ap
point a treasurer, who shall possess all the powers of the dis
trict treasurer, andshall hefore entering upon the duties of said
office, give ionds as tiio district treasurer is required to give.
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His duties

Forfeiture of
bond

flippy losr to
be .ret'unUeu

Trea?nr.T 'n
make aunual
repuit

Sec. 40. The treasurer of each diitriet shall apply for ami
repeive from the county treasurers a!; S'hool moneys appor-

tioned to his district, and shall collect "ill district taxes assess

ed in pursuance of the provisions of t!:is act and pay over ou

the order of the cieik, signed by tno directors of such dis

trict, all money so received or collected by the said treasuter.

Sec. 41. If any district treasurer Basil refuse or neglect to
r ay over any money in the ha .ids of sveh treasurer belonging

to the district, it shall be the duiy of 'tis mcevtsoc in office to

prosecute without del sj the. ofiicial bond of such treasurer, for
the recovery of such money.

Sec. 42. If by neglect of any trepsr..ei' any school moneys
shall be lost to any school discr.ci, tvIjIou u.ght have been re
ceived from the county treasurer, or c'l'cct.ed from the district

tax assessed, said tr easurer shall forfe't to such district the full

amount of monej so lost.

Sec. 43. The treasurer shall present '.o the district at each

annual meeting, a report in wri.ing, con. lining a statement of

nil moneys collected by him from the covfily treasurer during

the year from assessments in the d'stre.s, and the disburse

ments made, and exhibit the voucl p"s l„ie efor, wb'eh report

shall be recorded by the clerk, an.; if it ehu. appear thai, any
balance of money is in his lu'ods as the t ' iu o" ui^hing such re

port, he shall immediacely pay such balance to his successor.

DISTRICT r.OARd

imtiosof .lis- Sec. 44. Thji district board shall purchase or lease such a
tact board , ,

site for aschoo house as shall aave been uesigr.ateu by voces

at a district meeting, in the corpora; e name tbereo", and shr'l

bui'd, hire, or purchase such school house, as The voters of the

district in a district; meeting sin. 11 have agreed upon, out of the
funds provided for th.t ; arpose, and make sale of any school
house site or other property of the district, and if necessary,
execute a conveyance of the saine in the name of their office,
when lawfully directed by the voters of such district at any

regular or special meeting, and shall cairy into effect all lawful

orders of the district.

Sec. 45. The district board shall have the care and keep-
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ing of the school house and other property belonging to the Their powen

district. They shall have power to make sach rules and regu
lations relating to the district library, as they ra^y .loeia prop
er, aiid to appoint some suitable parson. to act ar, librarian, and

to take charge of the school apparatus belonging to the dis

trict.

Sec. 46. The district board shall have power to admis scl ol- San.,

ars from adjoining districts, and remove scholars for disorder

ly condu ;t, and when scholars are adro'l.ted from other districts,

the dist. ico board may in their dlscietion require a tuition fee

from such scholars.

Sec. 47. The district board in each district shall contract to un t*t.chen
with and hire qualified teachers for and in the name of the dis

trict, which contract shall be in writing, and shall specify tlie

wages rer week or month, as agreed upon by the parties and
such contract shall be f-led in the district clerk's offire.

Sec. 43. Tho district bosrd shall provide the necessary appen- to provide
„ ,
ii, l- i

ii-",
nocwMry appen-

> .•ies for trie school house, during the time school is taught 'ag»» &o

tlieifc'.i, end shall k :ep an accurate acc .unt of all expenses

thus incr, red, and prevent the same for allowance at any rcg-.
cl.u' ill- ict meeting.

Sec. 49. Tho district schools esiauii-hed under the pre. vl- nwrict »chooi
_ ,' . ' ii t n i- l '' r 1 'i . under this act to

! ons c; i.i'5inv;.' .1.1'. all times bo r.quc.:;.' ir.jd ana accessib e whom &'*
to all cli 'd eu rcaldn?. therein over five and under he age of

i wee tv' or 9 yesrs, subject to such re'' ulatljas as the dis" ,;ci

LoarU in each may prescribe.

Sec. 50. In every school dis'rict 'h ore shall be tavght or- Bmncbe»i*ba
thogrephy, reading, writing, English grammar, geogra

, iy ar.d
Uus '

arithmetic, if desired, du-i.ig the lime the school shali be kept,
r.nd such other branches of education as may be determined by

the district board.

Roe. 51. If a vacancy should occt.' in the district bocrd, in y«ai»i'in MJ ' district board

any district, the county superintendent shall appoint some suit-
huW fllled

able pc:son to fiil sucb vacancy.

BISTBICT TAXES.

Sec. 52. Tie amount of district ta^es shall not exceed two percent,
per annum. It shall be the duty of the county or town assessor of each. to tanned
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Manner or county or town, at the time of making the annual assessment, to
raising tftz &e .

levy a tux of one dollar on, each elector in the. county or to,wn, far the

support of district schpols; and a further tax of two mills on the

dollar, upon the tax b e property of the county or town, to be ap

plied to tire same purpose, to be collected at the time and in the

manner prescr-ibed by law for tho collection of taxes; which' ax,'

when collected, shall be distributed to the several school districts,

in proportion to the number of childr ea over five and under twenty-
one years of age therein; and shall be drawn from, the county
treasury upon the order of the superintendent of schools. Yv'hcu

there shall have been districts laid ou and not organized, it shall

be the duty of the county superintendent to ascertain the number of

children betv een the ages of five and t\ nty. one years, and appor

tion to and deposit with the county treasurer such amounts as said

unorganized districts would have been entitled to if duly organized,
which n>ay be drawn on' the order of the district board, when said

district shall have been duly organized, and a public school main"

tained three months, if within two years from the time said money
is deposited with the county treasurer, and if not organized a.3 above,
the county superintendent may. apportion the money so deposited,

amo ig the o ,ganj dist s of said unty ia his next annual re

port;

ProviJed^li any scholars of any organized or unorganized district
shall attend the district school of any other district, there being no
school iu the district to which they belong, the supertendeut shall ap

portion them pro rata to the district to which they atcetid school.

On what kinii of Sec. ."i8. All taxes raised and collected in any school district for'
,^"]!!1"'ev1tax

1°
any of the purposes. authorizad in this act, shall be assessed oh the>

same kind of property as taxes for county purposes are assessed.

,. „., Sec. 54. The clerk of tuc school district, in making out any taxWhat tax. list to ' '
'out-ul list, shall enter therein the names of all persons liable to pay a school

tax, the amount of personal property to be taxed to each person, and
a description of all taxable real estate in the. district distinguishing

that owned by non-residents of the district, and he shall set

opposite to each descripti n of taxable property, the, val a ion of
the same, and the amount of tax charged upon such property,
and 'to each person respectively, or tract of land owned by non-resi-

deuts ; and such description and valuation of taxable property shall'

be ascertained as far as poss from the last assessment roll of the
county or town.

wucn district Sec. 55. Whenever any. estate in any school district shall act

J taies™""' "ba ve been, eparately valu the assessment, roll of the county
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anil the value of such real estate cannot'be definitely ascertained from

such assessment roll, the district board of such district shall estimate
the value of the same, and apportion the taxes thereon.

Sac. 56. The' warrant anaexod to any tax list shall be under the coiieotkn of
hand of the clerk of the district, and shall command tho treasurer of

Uxos

such district to collect from each of the persons and corporations
naniod in said tax list, and of the owners cf the real estate described

therein, the Several sums sfet opposite'' he persons and corporations so

named and to the several tracts cf land owned* by non-residents,
within forty days from the date thereof and within twenty da) s from the

date of such warrants, to personally demand such tax of the persons
charged therewith ; and that if any tax shall not be"paid within thirty
days thereafter, to collect the si.meby distress and sale of property

in the same manner as county taxes, and the said treasure hall ex

ecute the said warrant ar.d return the same to the clerk at the

expiration cf the time limit 'kKhercin, for the collection of such tax

list.

Sec. 57. The warrant issued by the clerk 61" any school district, ., f war_

for the collection of any district tax authorized by any of the pro- !'.*nto co,'»e*

visions of this act; may be executed any where lyithin the limits of the

county, and such warrants shall hava the like force and effect as u

warrant issued lor the collection of county taxes ; p,nd the treas ;vrer

of the district, t ) whom auy such warrant may be delivered for toI-

leotion of a tax list, shall possess the like powors in the execution of

the same iis ere provided by law for the collection of' county ta. es.

If any tas in any tax list delivered to the treasurer of any distiict,
shall remain 'unpaid at the time he is required by law to re'uru his

warrant to the clerk of the district, such treasurer shall within ten

days, make out and deliver to the county treasurer a statement in

writirg, containing the amount of the personal property, and a des*

criptiou of the lots and pieces of land upon which such ta.tes remain

unpaid together with the amount of tax assessed on each, andhe shall

attach thereto an aff davit, that the taxes mentioned in such state

ment remain unpaid, and after diligent efforts he has been uv.able to

•collect the same, and whenever any schcol district shall enVracu

parts of more than one county, such treasurer shall mahe his return
as aforesaid to tha county treasurer of both counties in which the parts

of guch district shall be situated. The county treasurer 'upon deliv

ery to him of such stateuient shall give a certificate to the treasurer

of the district, .of the amount of taxes so remaining unpaid as the

same shall appear from sucli statement, which certificate si. all be de

posited by the district treasurer with the district clerk, and shall be
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filed by such clerk, and such county treasurer shall immediately add

such delinquent taxes to the delinquent tax lif..t received by him from

the county collector and collect the same as other delinquent taxes

are collected, and when so collected shall pay over the same (less his

fees for the collection thereof) to the district in which said taxes

were levied, upon the order of the district board.

Sec. 58. Whenever any error may be discovered in any district

tax list, the district board may order any money which may have

been improperly collected on such tax. list, to be refunded, and may

authorize the clerk of the district to amend and correct such error in

said tax list.

Sec. 59. Whenever any district tax, lawfully assessed, shall be

paid by any person on account of any real estate whereof he is only

a tenant, such tenant may charge and collect of the owner of such
estate the amount of tax so paid by him, unless some agreement to

the contrary shall have been made by the tenant.

Sec. CO. It shall be the duty of the register of deeds of each
county, as soon as the annual assessment roll shall be completed in

each year, to make out for each district in such county, a description

of all taxable property therein, with the valuations affixed thereto,

as the same shall appear in the last assessment roll, which shall be

certified by him and delivered to the clerk of each school district in
the county.

GRAdED SCHOOLs.

Sec. 61. "Whenever the inhabitants of two or more school
districts mcy wish to unite for the purpose of establishing a

graded school, in which instruction shall be given in the higher
branches of education, the clerks of the several districts shall,

upon written application of five voters of their respective dis

tricts, call a meeting of the voters of such district at some con
venient place, by postir.g up notices thereof in like manner as

provided for calling district meetings, and if a majority of the
voters, of each of the two or more districts shall vote to unite
for the purpose herein stated, they shall at that meeting or at
an adjourned meeting, elect a board of directors consisting of a
director, clerk and treasurer.

Sec. 62. The board of directors, provided in the preceding
section, shall, in all matters relating to the graded schools,

possess all the powers and discharge all the like duties of the
district board as prescribed in this act.
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Sec. 63. The union district thus formed, shall be entitled to rmtnot nn\»a
tlistriot

an equitable share of ihe school funds, to be drawn from the
treasurer of each district so uniting, in proportion to the num
ber of children attending the said graded school for each district.

Sec. 64. The said union dis'rict may levy taxes for the rnion district

purpose of purchasing a building, or furnishing proper building Se%7po"of'r
for the accommodation of the school, or for the purpose of de.»

P

fraying necessary expenses and paving teachers but shall be

governed, in all respects, by the law herein provided for levying
and collecting district taxes.

Sec. 65. The clerk of the union district shall report in writ- ci'i* of onion
, . . . . district to make

in'r to the treasurer of each school district uniting in the union report to the° . rrea'urers
district, the number of scholars attending the graded school "J ^.*lunlt'ng
from his district, their sex, ai,d the branches studied, and the

6aid district treasurer sliull apportion the amount of school

money due the union district, and pay the same over to the

treasurer of the union district on older of the clerk thereof.

Sec. 63. The cie'k of the union district shull make a report Toma** report
. - to county

to the county superintendent of schools and discharge all the superintendent
duties of eleilc. in like manner as the clerk of the district.

Sec. 67. The treasurer of the union district shall perform TrcaRorer or
, .i'iii •, i • , • Mri on district

all duties ci treasurer, and give the bond as prescribed in this h.sdut/
act, in like manner as the district treasurer.

Sec. 68. The public schools of uny city, town or village, which what cchoon, to

may be reguhted by spcci il law rot forth in the charter of such funds
city, town or village, shall be entitled to receive their propor
tion of the public fund:
Provided, The clerk of the board of education in such city,
town or vilbge, shall make due report within the time and
manner prescribed in this act, to the superintendent of schools.

Sec. 69. Anv single district shall possess power to establish sm»i» districtJ 1 may establish

graded schools, sulject to the provisions of this act, in like g,,"aia »chu"1'

manner as two or more districts united.

Sec. 70. The county treasurer shall collect all moneys due what momy* to
., , . he collected by
the county for school purposes, from fines, forfeitures or pro- the county» f > r treasurer for
ceeas from the s.ile c f estravs, and all moneys paid by per- »»,»;•> tarn**
sous as equivalent for e xemption from military duty, and he
shall pay the same to the .said district treasurer, as prescribed

10*
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in tins act. lie shall also collect the delinquent taxes on real
estate in any district, in the same manner as county .taxss aro

collected, whenever such delinquent tax list shall have been

lawfully reported an'! returned to Iiiri, and he slvill pay the

same over to the tre surer. of sain district to which delinquent

taxes are due, ar1 1 if any eour. ;y treasurer shall refuse to de
liver over to the or<Lr of the county si perintendent any money

in his possession, or shall use, or permit to he used for .any

other purpose than is specified in this ait, any school money

in his possession, he sball on conviction thereof, he adjudged

guilty of a misdomei. nor, and putished by a fine not exceeding

five hundred dollars, 01 by imprisonment in the county jail
not exceeding one year.

3NIISC LAN OVS.

v.hon teacherto Sqq. 71. It shall baihe uu'y_of tho te icher of every district school
matce rf port to *

district board or graded school, to make ou; and file i ith the district clerk, at th/a
expiration of >ach term of the schofl, a, full report of the whole
number of scholars admitted to the schcol during such term, dis

tinguishing Lstwecn male and female, tin text books used, the branch

es taught, and the nualb^r of pupils engaged in the stuJy cf each
of said branches. Aay ' eacher who si: il

l

.neglect or refuse tu com

ply with the re^uiremei 's of this section, shall forfeit his or her

wages for teaching such school, at the discretion of the district board.

Penalty for Sec, 72. Every clerk of a district board, who shall willfully sign

false rep"'"" a false report, to .the eounty superintendent of Ids county, shall be

deemed guilty of a misdemeanor, and punisheu b
y a fine n it ex

cee ng one hundred dollars, or by imprisonment not oxcu jding

ti.ree months.

rcnrity for Sec. 73. Every school district clerk or trensuvarwho bhall negl .'ct
nWfcciirg'to" or refu&e. to deliver to their successors hi office, ail records and books

stVto^uMessoI.3 belonging severally to their fices, shall be subject to a line not ex

ceeding fifty doljars.

incasenf fesc. 74. Whi n any final j ldgmcat shall be obtained against any
J»ginet°«chooi school district, the district b ;ard she !i levy a tax on the taxable

' Kt
property in the district, for the payment thereof; suoh tax shall be

collected as other school district tr.xes; but no execution shall issue

on judgment against a school district.

in whut rates ^eC- Just.'lces °f the pc;?cc shall have jurisdiction in all cases

i'eae'e sha'i httvs *n which a school district i
s a party interested, when anioaafc
jurisdiction
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claimed by the plaintiff shall not exceed one hundred dollars, and

•the parties shallhave the right of appeal as in other cases.

Sec. 76. No school district, officer mentioned in this act shall re^ compenntion

ccive any compensation for iis services, out of the Territorial or ciMcel'iT1
county school 'fund, "But a regularly convened district school

meeting, may by vote, allow the district board sucli compensation as

they shall deem proper;

^Provided, Tho amount so al'owed does not exceed two per cent,

of the money collected by said beard for school purposes.

Sec. 77. Any person duly elected at the annual district school
. PenaHv for

meeting, to either of the district officer, mentioned in this act, who 'u»trtct officers
refusing to

shall omit or refuse to serve as such officer, without substantia! cause, quality

shall forfeit the sum often dollars for such omission or refusal, which

amount may be recovered by tho district in civil acti'en before any

justice of the peace, in the county wheie such district is-located ;

and shall be appropriated to the support of schools in the district by

whom such action was p'.osecuted.

Sec. 78. All fines and penalties not otherwise provided for in Fne« a„d
this act, shall be. co cted Ly an action in any court of competent JJuScuIa

h°W

juris diction.

Sec. 79, "Whenever any sum of money shall be paid into the in case of school

county treasury, by any educational aid society, or benevolent person donefwi'for*

or persons, for the ca;ise of education, the county treasurer shall is-
echuo1»"u;»°,e"

sue to such society or person, a eertifieate of deposit, stating the

amount of money received, from what.source, and for what purpose

the same is to be applied," whether to the payment of teachers' wage i,

the b.iilding or leasing of a school house, or the purchase .of a site of

land, and the particular school district or districts to which the said

yioney is donated. And the raid educational fund may thereafter

be drawn from the count/ treasury, by order of the county superin

tendent ,ot school. , and at plied by the district board of the proper

district, to the objects Epccilied in the c ertificate of donation. And

he co mty superintendent,of p ublic schools shall make a statement

of the expenditures of said fund, in his annual report.

Sec. 80. The fwra of notice of the first school district'meet- Flrst echooI
ing may be substantially as follows:

a house holdcr,4n schod district'number— :
The coantv .commissioners have formed school district num

ber , in tbe county of , of which the following is a

district niee iris
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description , and you are hereby directed to post

this notice in at least five public places in the said district,,

notifying the voters of paid district to attend the first meet-"

i r1g thereof, which is appointed to be held at the house of ,

in said district, on the d iy of 186— , at—o'clock, .

This day 188—.

County Sup't Pub. Instruction.

Kotieeofanmfil Sec. 81. The form of notice for annual district meeting may
dUtnct meeting °

be as follows :

Notice is hereby given to the voters of school district num
ber , of county, that the annual meeting of said
district will be held at on the day of 186— , at
o'clock.

This day of , 186—.

District Cleric.

Form rf order Sec. 82. The form of order on district treasurer may be as
''ii district r . ,
treasurer lolIOWS :

To treasurer of school district number ,

county of .

ray to ihe order of , the sura of dollars out
of any moni'y in your hands, not otherwise appropriated, belcric-

ing to said district.

This day of , 186—.

District Clerk.

i

Director.

rorm of bora Sec. 83. The form of bond of district treasurer may read as
en district - . .
treasurer lolIOWS

Know all men by these presents, that we, treasurer of

school district number , county of and his

surety, are held and firmly bound unto the said school district,

for the payment of which we bind ourselves severally and jo nt
ly, cur heirs, executors, and administrators, firmly by these

presents.
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Sealed with our seals, and dated this day of A.
D., 1SG— .
The condition of the above obligation is such, that if said

, treasurer as aforesaid, shall faithfully discharge the

duties of his office as treasurer of school distric t number ,

county as prescribed by lav, then this obligation to

be void, otherwise to remain in full force.

Signed, sealed and delivered in presence of

[seid.]

[seal.]

Sec. 84. The form of warrant for the collecucu of district Forni of warrant
for wiMpctlou t.i

tax may be as follows : district tax

To , treasurer of school district number . county

of .

This is to nifhoiize and require you to demand, within twen
ty days from the date of this warrant, of every nr son or cor

poration named in the annexed duplicate of school tax of said

district, the sum wherewith such person or corporation stands

charged, and if any such tax be not paid within thirty J.iys frnm
the date of this warrant, ynu are required to proceed to collect

the same as authorized by law, by distress cndsaVof property,
and make due return accoding to law.

Given under my hand, this day of A. D.,

186—.

District Clerk.

Sec. 85. Vouchers may be in the following form : vouchers

Received , 186—, of , treasurer of school dis

trict number , county of , dollars for ser

vices rendered as teacher in the said district, for the term

of months.

i packer.
Sec. 86. The form of contract between distiict and teacher Forn „f eon-

may read as follows : ^"^icTma
a

It is hereby agreed between school district number — l' "
i

county of , and , teacher, that the said is
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to tench the common school of said district for the term of
months, for the sum of dollars per ,

commencing or. the day of 186 — ; and'for Such

services properly rendered, the said school district rs" to pay
the v.mount that may be due, according to this contract,

on or'before the—-— day of , 18G— .

This day of , 186—

District Clefk.

Teacher.

Form of rmnual "Sec. 87. TJie form of annual report of district treasurer may
reporU.o;' >lis- ,
trict.trcasurfr ho substantially as fullowS :

I , treasurer of school district number , county

of , submit the following report of all money s received

und disbursed by me circe the last annual meeting :

Amount received from my predecessor, '$

Awount receive'! from county treasurer, §
Amount raised by tax in the district and collected, —
Total amount received, §
Tuid out, on order- of district clerk (date of order), $

On order ef district clerk , §
Balance on hand, $

This day of , A. D. 186-

Treasvrer.

^ZtrlVlwrk Sec. 88. The form of report of district clerk to the county

iuperlcioojwit superintendent of public instruction may read as follows :

School district number , county of
Hun;ber of children residing in the distrrct over

five and ur.der the age of twenty.one years,
Mais,
Females,

Total number,

Is u'nber of months a school has been taught,
months by Mr. , -
months by Miss , —

Wi; ge s p aid Mr . , •$
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Amount of school money received from , §
county treasurer, S

Amount raised by district tax for teachers' wages, §
Amount raised by distr t tax for building school

house, §
Amount raised by district tax for furnishing school

house, $

Amount paid for teachers' wages, J$——
Amount expended for building school house, $
Amount expended for furnishing school house, § —

This — day of- r, 186 .

J

District Cleric
To which may be added a- copy of teachers' report, giving
the names, age and "total number of male and female pupi ,
number of days taught, the kind of text books used, the mim-

ber of scholars in each branch of study, and the greatest num

ber of miles to be tra ed by scholars living on the borders of

the distsic.t.

Sec. 89. A school teachers' certificate may bo in he follow- Teachers* certificate

ing form :

Dakota Territory, \
county. J

, A. D. 18G— .
This is to certify that has been examined and found

competent to give instruction in orthography, writing, arith

metic, English grammar, geography, and — , and having.
exhibited satisfactory testimonials of good moral character, is

authorized to teach these branches in, any common school with-'

in this county.

Superintendent of public schools o
f- count;].

Sec. CO. Form of deed of school property may bo as fol- po»>i 0f ich»ai
,

"
pioperty

lows :

This indenture, made the ; day of , ouc thou

sand eight hundred and sixty — , between , and

his wife, of the county of , Dakota Territory, parties of"

the first part, and of district board of district number

———' county and territory aforesaid, parties of the second
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part. wirnc': :lh, that the said parties of the first part, in con-

sidr. a'.ioa ; r dollars ,to them duly paid before the de»

Lv.'. i y ue-i'f' , have bargained and sold and by these presents do

gran : and cr .. rv.'y lo the Bald parties of the second part, their
sucufsora ia office, and assigns forever, (here describe the

pre ' ci ty.) w'.'h the appurteni.nces hnd all the estUe, title, and

interest tf the said parties o" die firsc part, therein, and the
said pa; tits cf the fi.st part do hereby covenant and agree with
thc' Si.;d pa "L'cs of tbc br.ccrd pa t. that at the time of the deliv-

e: y L tu the said paives of the first part were the lawful

owners of the p''ercises above granted, and seised thereof, in

fee si v. is s/.'so'u.c a::d they w .1 warrant and defend the rbove
granted ):. ia the peace iU possession of the said parties
of the kcci; i v. i, a ,1 U oir Duressors and assigns forever.
Scaled d':Y :c' oi in yresjnce of

, [-SEAT..]

, [83AL.]
The Tofj.'.oiy of D:\'ota,

C; U:W '.

I'c". ''3.ial y . ppc.'isi d L fore me a , within and for the
coat ty above . run 1, — a:ui his wife, to me ki awn
to be the pc; .••>•.» '.rlio.'o rm.nej are affixed to the above deeds as

gtar.'.cs, nr.J ach 'lov/lcdged tiro fame to be their voluntary act
and deed ; i..\'l t o said being at the sarn'3 time, by me

rui de acqnaioird w. h ;Le contents cf tho above deed, apart
i»o xi i.er tr.c'jb .nd, ac . tii'wiedgei1. tbr.t she executed ihe sr.ne
vob n tartly, i;nd Uat she i:t stili satisfied therewith.
Y/inies3 ;ay hind and seal this day cf ,

A. 1)., 186—.

»>>lain re's fee. 01. Chapter 10. of the ses&ioi laws of l"66'7. 3sd allrape.iiai , ,. ,

' ....
&cta ana parts oi ac:.s l'eretolore passed in relalica to common
s'chools ar j hereby repealed.
Provide'i, loiccver, That such repeal shall not pilbct any
r"gh;s or liabi ities thit have accrued under a.id by v:riue of
i.aid act or at.s : and

Provided, further, That all officers, that ha'.e h
'

en duly
elected and ciuaiifieu in uc:onlance with the provisions of said

1
J
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act, shall continue to hold and discharge the duties of taeir re

spective offices until their successors are da!y elected and

qualified.

Sec. 92. This act shall take effect from and after its puss- ""!">" ,0 lnke

age and approval.

Approved, January 3, 1808.

SUFFRAGE.

/-iTT » "nTTT"? VTTT

AN ACT TO STRIKE THE WOB.D "WHITE" OUT OS THE ELECTION
LAWS 01' DAKOTA XEHBITOIir.

Be ii enacted hy the Legislative Assembly of the Territory ef
Dakota :

Section 1. That the wd "white" wherever it occurs in the elec- jsitct'on law
tion laws of this Territory, relating to the qualification of voters, be,

una the same is hereby stricken out of said election Liws;

Pi ociJiJ, No person shall have the right to vote by the reason of rroruo
the passage of this act, except such persons as are declared to be

citizens of the United States by act of Congress of April 9, lS3o.

Sec. 2. This act shall take effect and be in force from and after its _. , ,.k
When to lake

passage and approval. eael:'

Approved December 39, 1867.
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SUPREME COURT'.

CHAPTER XXXIT:

AN ACT TO PEOYIDE VOU TI1E MEETING OF IDS 'SUPREME COXJST.

Be it enacted by the Legislative Assembly of ih.i Territory of
Dakota :

Section 1. Thnt the supreme court shall be held at Yankton an-
Whan court to 1 _, , .
moot nually on the second luesday.in J.ivaaary^.of each year,

when to take Sec. 2. This act shall tnke effect and be in force from and after
cU':i:t

its passage.

Approved January 10, 1808.

TAXABLE LANDS.

CHAPTER XXXV.

AN ACT DEFININ.G lands subject 10 taxation.

Be it enacted by the Legislative Assembly of ike Territory of
Dakota :

1iriiat lands to to Section. 1. That all lands entered at the.Uftiked States lmd oQc? ,
in this Territory, at private CDtry, or under. the homestead or pre-

eifiption law of the United States, or under or by authority .of any
law of the United States, and all laud acquired by any person or"

persons by re.ison of any treaty or gran 4 whereby full and complete
title to land is obtained, shall be subject to taxation on and after the

perfection of such title or entry;
10
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Provided, however, That no tax shall be levied on such lands for Prori»»

the year in which said entry or acquisition was perfected ;

Provided, That the word entry as used in this act shall be so con-

itrued as to apply only to lauds claimed by parties who have complied

with all the conditions of the law, uader which such title is acquired

and final certificate of entry is obtained;

Provided, That this act shall not be so construed as to interfere

with the present exemption law, relating to lands exempt from tax

ation.

Sec. 2. This act to take effect on and after its passage and appro- When ,
val.

"
•*c'

Approved, December 24, 1867.

TOWNSHIPS.

CHAPTER XXXVI.

AN ACT TO DIVIDE THE COUNTY OF UNION INTO TOWNSHIPS AND
TO TROVIDE FOR THE ELECTION OF CERTAIN OFFICERS THEREIN.

Be it enacted by the Legislative Assembly of the Territory of
Dakota:

Section 1. That all that portion of the county south of the north

line of township No. eighty-nine north, and east oF range forty-nine f'!wSsia»

west, lying between the Big Sioux and the Missouri rivers, shall be
known as Big Sioux township aud shall be entitled to one county

commissioner.

Sec. 2. All that portion of the county north of the south line of _ „1 * Jol'ersnn

township No. ninety, and south of the north line of the same town- t'"""»,lli«i

ship, lying between the Big Sioux and the Missouri rivers, together
with all of township eighty nine north, range forty.nine west, shall

be known as' Jefferson township and shall be entitled to one county

commissioner.
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Sec. 3. All that portim of the county ia range forty-nine and

fifty west, towuship ninety-one north, lying between
the Big Sioux

and the Missouri riven-', shall be kuowu as Elk Poiut township, and

shall be entitled to one county commissioner.

Sec. 4. That all that portion of the county in range forty-nine

and fifty west, towuship ninety-two north, lying between
the Big

.'Sioux and Missouri rivers, shall be known as Brule township
and

shall be entitled to one county commissioner.

Sec. 5. All that portion of the county north of the south line of

township No. ninety-three north, shall be known as
Sioux Valley

township, and shall be entitled to one county comm'ssioucr.

See G. At the next annual election in said county, there shall bo

elected one county commissioner in each civil township by
the quali

fied electors thereof who shall hold their orEces
for two years and

until their successors are elected and qualified, and
when so elected

and qualified shall supercede the present
incumbents in office, and

shall proceed in the transaction of business
as now provided by law.

Sec. 7. And at said annual election there shall be elected
two

justices of the peace and two constables
in each civil township by

the qualified electors thereof, who shall
hold their offices for two

years or until their successors arc
elected and qualified.

Sec. 8. And there shall be elected at said election in each civil

township in said county, by the qualified electors
thereof, one super

visor of roads for each road district in the township, who
shall hold

their office for one year and until their successors are elected
and

qualified.

Sec. 9. And at said annual election there shall be elected in

each civil township io said cornty, ly the qualified electors, on»

township assessor, who shall hold his office for two years or until
his

successor is elected and qualified.

Sec. 10. If any of tho officers herein provided for, shall fail or

neglect to qualify after having been duly elected, they
shall be

fined the sum of ten dollars, to be recovered iD an action
brought

before a justice of the peace of the township where the party re

sides ; complaint may be made by any citizen of the township, and

the fine when collected shall go to the school fund of the county.

Sec. 11. Each township assessor shall be required to assess all

the property of his township, both real and personal, and to take the

census of his township, and to piocced in the transaction of all

business pertaining to his office in all respects as now required by
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law, and he shall be entitled to receive euch compensation for his

services as the sheriff has heretofore had for rendering like services.

Sec. 12. If the assessor of any township shall fail or neglect to i»en'iny for
perform any of the duties required of hiui by law, at the time and "feMortd**
in the manner speciQed, he shall bo fined a sum not exceeding three dutiel'*'*
hundred nor less than twenty dollars, to be recovered as provided in

chapter twenty.four, section twenty, of the laws cf 1SG5-GG, and the
fine when collected, to go to the common school fund.

Sec. 13. This act shall not bo so construed as to interfere with no»
the duties of any county officer;

'" '" '" '-
ow Hits act
mil IM
strued

Provided, however, That the sheriff shall no longer be assessor,

but the same shall be done by the assessors of the several townships,
but in all other respects the duties of the sheriff shall be as hereto.

fore provided by law.

See. 14. And le it further provided, That nothing in this act sam,
si" all be so construed as to prevent any person who was elected at

the October election of 1867, to any of the offices herein mentioned,

from serving out their full term of office.

Sec. 15. Each and every assessor of the several townships, shall As«cseor to t»in

on the first Monday in January, or within one week thereafter, ap- bond**"1
6n"

pear before the clerk of the board of county commissioners and take

the oath of office and give bond with one or more sufficient sureties

conditioned that they will perform all the duties of assessors of their

several townships as provided by law. The bond of each assessor

shall be the sum of three hundred dollars.

Sec. 1G. The county commissioners ::re hereby authorized to fill countj commi»-

all vacancies which may occur in any of the township offices by ap- v'acanciw &»

pointing some suitable person, resident, of the township wherein

such vacancy occurs, and the person or persons so appointed shall

ttxke the oath of office, and give such bonds as provided iu section

fifteen of this act.

Sec. 17. The act entitled an act to organize a system of township Act rcpe»!.d

government in Union county, is hereby repealed.

Sec. 18. This act to take effect on and after its passage and ap' wiiento take
, , , tflvct

proval by the governor.

Approved, January 4, 1868.
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CHAPTER XXXVII.

AN ACT Iff RELATION TO TOWNSITES ENTERED AS SUCH UNDER
THE ACT OF CONGRESS, APPROVED MARCII 2, 1807,

Plotting nr
ko.wniii* fee

Uwtkox of

Be it enacted by the Legislative Assembly of the Territory of
Dakota :

Section 1. That whenever any tract ot land shall have been

settled upon and entered as a Townsite under the provisions of the

actof Congress, approved March 2, 18G7, it shall be the duty of the

person so entering the same, or his successor in office, to immediately

cause the same to be piottod into lots with streets and alleys as near

as may be in conformity with the municipal improvements already

made on said tract of land and to cause said plot to be duly recorded

in the office of the register of deeds of the county in which said tract

of land may be situated, and to cause a census to be made of the oc

cupants of said tract by some competent person, which census after

its correctness shall be proven by the affidavit of the person making the

same endorsed thereon, shall be filed with the said register of deeds.

In case of any error in making said census, said person so entering or
his successor in office may correct the same by adding to or striking

therefrom the names of such persons as aie or are not, as the case may

be, occupants of said tract of .land.

Sec. 2. As soon ss said census shall be completed, said person en

tering said land or his successor in office shall call a meeting of the

occupants of said tract of lani so entered as aforesaid, to be held at
some convenient place on said land, by giving at least ten days
notice thereof by publication in some newspaper published in the

county in which the said laud may be situated if there be one, and
by posting notices in at least three of the most public places upon
said tract of land, of the time and place and the object of such meet

ing as provided hereafter.
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Sec. 3. At the meeting of the occupants called as before pro- Proceeding! at
vided ; the person so entering said land or his successor in office,

meet"lg *'

•shall preside, and there shall be from among the attendants a secre

tary appointed by a majority attending, whose duty it shall be to

keep a record or the proceedings of such meeting and file the same

with the register of deeds of the county. There shall be selected

by the persons present at such meeting, three disinterested persons
not occupants of the laod in question, to act as commissioners, and

"whose duties shall be as hereinafter provided, and such persons shall

be notified by the secretary of such meeting of t heir selection ;
Provided, however, That in case of a failure by said meeting to se
lect such commissioners, or in case a selection shall be made and

the persons so selected fail or refuse to act, then in that case the

person so ntering or his successor in offiee shall make such selection

of either or all of them.

Sec. 4. After said commissioners shall be so selected, they shall commissioner.,

have power to determine the respective interest of the several claim- light^oi'*31*

ants in and to said tract of land so entered as a townsite, and for
clalm8H''

that purpose shail meet together at some convenient place on said

tract of ]:(nd, first giving at least ten days notice of the time and

place and object of such meeting; in the manner prescribed for the

meeting of the occupants. Before entering upon the discharge of

their duties ou the premises, they shall each be duly sworn to hon

estly and faithfully determine the respective interest of the several

claimants to the land so entered as a townsite according to the evi

dence that may be presented to them, and they shall immediately

proceed to hear any and all testimony that may be offered by the re

spective claimants in support of their claims, and upon such evi

dence determine the rights of such claimants as to any and what

portion of said hied so entered as a townsite, awarding to each claim

ant only such part of said hinds as he or she may have under imi

provemeul, leaving the vacant lots thereon to be disposed of as here*

inafter provided.

Sec. 5. The dpcision of said commissioners shall be made in Their decision
to be In writing

writing and shail be by them filed in the office of the register of

deeds of said county.

See. 6. In case any party in interest shall feel aggrieved by the Aggrieved pan*
decision of said commissioners, an appeal may be taken from such !J1J,[*ke

*"

decision in the same manner and under the same rule and regulations
as to time, tiling of bonds, &c , as appeals are taken from judgments
of justices of the peace, and for that purpose the register of deeds is

required to file with the clerk of the district court a certified copy of
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so much of such decision as may be appealed from, aod in such dis

trict court issues shall be made up aod tried the same as though the

action originated in said court and the said judgment of the court

shall determine the respective interests of the parties to the action

iu the said lands so entered as a townsitc,

Sec. 7. After such decision of said commissioners shall be filed in

the register of deeds office, the person so entering said lands or his

successor in office shall immediately execute and deliver to the par

ties who shall be so determined to be the oceupadt of said land good

and sufficient deeds lor so much of said lands as said commissioners

shall so determine/they are entitled to receive, except in those cases

where appeals have been taken to the district court and in those cases

the deeds shall be made according to the judgment of the court.

Sec. 8. Appcils may be taken from tha judgment of the district

court to the supreme court, as iu other cases.

Sec. 9. In hearing and determining the respective rights of tho
claimants as above provided, the said commissioners Khali have all the

powers pertaining to the courts of justice in compelling the atten

dance of witnesses, productiun of testimony, punishing for contempt,

&c., and for that purpose shall have power to issue summons and

other process, directed to the sheiiiF of the county, whose duty it

shall be to execute said process.

Sec. 10. The person so entering said land or his successor in offico

shall alter the decision of tho commissioners shall be filed with

the register of deeds, make a calculation of the expenses attendant

upon tho entry and division of said laud and for that purpose is

authorized to audit all accounts th: t may be presided and fix the

proportion thereof which each occupant should pay according to his

or her interest in said tract, and upon the delivery of the deed require
a payment of such proportionate amount together with two dollars
each for expenses of making and exueutiug the deed including the

cost of tho stamps.

Sec. 11. If there shall remain anv lots or parcels of said tract not
claimed or awarded to claimants as before provided, the title fo the

same shall remain in the person so entering or his successor iu office

until said town shall be incorporated, wheu the same shall be at once

transferred to the corporate authorities by vheir corporate name.

Sec. 12. 'When said remaining lots shall be so transferred or in
case the entry shall be made by the corporate authorities of a town,

said corporate authorities shall have power by a vote of the common

council, trustees or other corporate authority as may be designated
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by law, to lay out a reasonable portion thereof, into public squares,

and from time to time to sell the lots as to them shall seem best for

the interests of the town, and to appropriate the proceeds thereof in

buiiuirig or repairing public buildings, in grading, paving, macadam

izing add otherwise repairing and improving the streets ai:d alleys

and levees of said town, upon said tract so entered as aforesaid.

Sec. 13. In case a sale sha'l be made by said corporate authorities, Palp of vacant

at least thirty days notice of such sale shall be given by publication

in some newspaper printed in the county, if there be one, and by
posting notices in at least four of the most public places in said town,

giving the time, place and the terms of such sale, and such sale shall be

at public auction to the highest, bidder and may be as such corporate

authorities shall determine, either for cash or for part cash, and part on

credit, if credit be given such credit shall not exceed one year.

Sec. 14. The decision of any two of said commissioners shall bo what t»

considered and held to be thj decision of the commissioners as before ripcicion ol
commie: luoefi

provided.

Sec. 15. The commissioners shall each be entitled to' receive for Cnmrensninn »r

their services as such, tin: sum of three dollars per day for each and
r'""m"'i,lon"''

every day they shall be necessarily engaged in the discharge of their

duties, to be audited and paid by the person entering said land or his

successor in office, out of the fuuds collected from the claimants as

heretofore provided.

See. 10. The judge of probate of each county shall be deemed and Jtulge of proiiato

held to bo the judge of the county court in and for their respective ccuuty judge

counties for all the purposes required in the act of Congress entitled

"An ret for the relict of the inhabitants of cities and towns upon the

public lands," approved March 2, 1807,

Sec. 17. The aets and doings of Alpheus G . Fuller, probate judge Acts icgnii»ai

of Yankton county, Dakota Territory, relating or pcitaining to the

plotting, disposition or conveyance by him, of any and all lots of land

in the town of Yankton, Territory ol Dakota, situated and being

upon that, tract of land known and designated as lot No. foul, (4) in

section No. eighteen (18), township No, ninety-three (Uo), range

fifty five (55), the same having been entered as a townsite under the

provisions of said act of Congress, approved March 2, 18G7, are

hereby ratified, confirmed, legalized, and rendered valid and binding

in law and equity;

Provided, however, That nothing in this section contained shall be

held to legalize any acts or doings of said Fuller, in the disposition

or conveyance of any let or lots where there was or is any person

17*
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claiming any lot or lots adversely to the party or parties to whom

he may havccouveyed ;

Provided, further, That said adverse claimants shall within thirty

days from the taking effect of this act, make known their claims to

the said lot or lots, by Cling notice thereof in the office of the regis^

ter of deeds of Yankton county and serving a copy thereof upon said

Fuller or his successor in office, and the person to whom he may have

conveyed, and in case such notice shall be filed and served as afore

said, or in case there are other instances where no title has yet been

made, the successor of said Fuller shall upon receiving such notice

immediately proceed to call a meeting of the occupants of said land,

and the same proceedings shall thereafter be had so far as the dispu

ted claims and those where no title has been made are concerned;

such proceedings to commence with the calling of such meeting,

wtiento take Sec 18. This act shall take effect and be in focce from and aftej
effect . ,

its passage and approval.

Approved, December 18, 1807.
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PRIVATE LAWS.

CHANGE OF NAME.

CHAPTER I.

AN" ACT TO CHANGE THE NAME OF MILO K. LINEDOLPH.

Be it enacted by the L egislative Assevibhj of the Territory of
Dakota :

Section 1. That the name of Milo K. Linedolph, shall here-- changetf
after be Milo Mills, by which name he shall be known in all
intents and purposes.

Sec. 2. This act shall ake effect from and after its passage Whmtotl
and approval.

cfftct

Approved, January 2, 1868.

CHAPTER II.

AN ACT TO CHANGE THE NAME OF GUNDER GUNDEKSON.

Be it enacted by the Legislative Assembly of the Territory of
Bake ta :

Section 1. That the name ot Gunder Gunderson, shall here- Cbtng, „,
after be Julius Gunderson, by which name he shall be called
and known in all legal intents and purposes.
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wh-mouke Sec. 2. This act shall take effect from and after its passage

ami approval.

Approvcl, December 27, 1SGT.

CITIZENSHIP.

CHAPTER III.

AN ACT to confer Tin; kigiits op citizenship on john,
CHAHLKS AND ALEXANDER CORDIER, MINOR CHILDREN OF J.
VICTOR CORDIER.

Be it enacted by the Legislative Assembly of the Territory of
Dakota :

tobecema Section 1. That John Cordier, ajred seventeen years ; Charles
Cordier, aged fifteen years; and Alexander Cordier, aged
eight years, minor children of J. Victor Cordier be, and are
hereby created citizens of this Territory, on their respectively

arriving ;it the ago of twenty one years, with all the rights and

privileges of other citizens of this Territory.

Sec. 2. This act shall take effect and be in force from and

after its passage and approval.

Approved, December £7, 1807.

ffh»n to 'ake
Cfittft
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CHAPTER IV.

AN ACT CONFERRING THE RIGHTS OF CITIZENSHIP UrON CER
TAIN HALFBREED3 IN DAKOTA TERRITORY.

Be it enacted hy the Legislative Assembly of the Territory of
Dakota :

Section 1. That Charles Brujiuicr, Joseph BriiTuicr and Riitht ©r1 ° en zemhip
Eugene Bruguier, residents of the Territory of Dakota, bo, and c'"i'e"ai
are hereby declared citizens of said Territory, and shall be en.-
titled to all the rights and privileges of citizens thereof.

Sec. 2. This act shall take effect and be in force from and wh»ntotaka
tffect

after its passage and approval.

Approved, January 4, 18G8.

YANKTON COUNTY

CHAPTER V.

AN ACT TO LEGALIZE THE ASSESSMENT AND COLLECTION 0?
tii i; taxes of Yankton county for the year 18G7, and
FOR OTHER PURPOSES.

Be it enacted ly the Legislative Assembly of (he Territory of
Dakota :

Section 1. That the assessment of taxes and the revision of Tax l>,g,,;iwJ
the same for the year 1S67, by the county commissioners of

Yankton county be, and the same is hereby legalized notwith

standing any irregularities that may have been made- iu the as-

Bessment and revision of the same.
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Timi'fnrcom- Sec. 2. That the time of the final completion of the same
piemen ex-
ionded be, an(j js hereby extended to the first day of March, 1868, and

all irregularities in the collection of the taxes for Yankton

county for the year 18G7, be, and is hereby legalized, and that

the time for the sale of lands and real estate as provided by
the 34th section of the tax laws of 18G6.G7, be, and is hereby
fixed on the first Monday of February, 186S, for the county
of Yankton, for the delinquent taxes of the year 18G7.

w»,en to t»k. Sec. 3. This act shall take effect and be in force from andoctet

after the passage of this act and approval of the same.

Approved, January 6, 1868.
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MEMORIALS AND RESOLUTIONS.

AR3I0RY.

NUMBER 1.

JOINT RESOLUTION.

Certain offlcr*
U

Be it enacted by the Legislative Assembly of the Territory of
Dakota :

[Sec. 1.] That the Territorial auditor and treasurer, be, and „ L.

arc hereby authorized to cause to be erected a suitable building EuUdanLijr
in the town of Yankton, in which to store the arms and ammu
nition belonging to the Territory of Dakota ;
Provided, however, That the cost of such building shall not
exceed the sum of two hundred dollars; and
Provided, further, That the town of Yankton, shall donate
* lot to the Territory of Dakota, on which to erect such build
ing.

Sec. 2. The Territorial auditor is hereby instructed to issue
\emtoriaI warrants in payment of the cost of tho bu ing pro-
Tu'ded for in section one (1,) of this act.

Approved, January 10, 1868.
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ENROLLING CLERK.

KUMBER 2.

JOINT RESOLUTION.

Be it resolved by the Legislative Assembly of the Territory of
Dakota :

Appropriation Section 1. That there bo allowed II. J. Brisbine, one hun-
forwiroiuf faei Hnj tvrenty dollars ($120,00) for his services as enrolling

clerk for the council and house of representatives.

Sec. 2. The Territorial auditor U hereby instructed to issue

a territorial warrant to the said II. J. Brisbine, for the amount
above stated in this resolution.

Approved, Jauuary 10, 1SG8.

CAPITOL BUILDING.

NUMBER 3.

A MEMORIAL to congress praying for an appropriation
TO ERECT A CAIUTOL EUILDIKG IN DAKOTA TERRITORY.

To the Ilonoralle the Senate and House of Representatives of
the United States in Congress assembled :

Your memorialists, the Legislative Assembly of the Terri
tory of Dakota, again respectfully ask that an appropriation be
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made bj your honorable bodies for the erection of a capitol A»kinK an.ppr'>.
building at the scat of government of said Territory, and urge iVe'ct^a ".pit*,

c. , ' . • , building
in support of this memorial ;

That the building now used and .occupied by the Legislative
Assembly, is wholly unsuitable and unfit for such a purpose.

That said building and those used by the several federal
officers of this Territory, are rented of private individuals, and
are wooden tenements, in all respects unsafe and liable at any
time to be destroyed by fire together with their valuable con

tents.

That the legislative, executive and judicial records,' files
libraries, furniture and other valuables are at nil times in con
ference, liable to injury and total destruction, and we regard
their preservation of vital importance to our Territory.

That the rent now paid (which must increase as trie value of
property increases) for the several offices, the Executive's, the
Secretary 's

,

the Surveyor General's, the Marshal's, the IT. S.
Attorney's and the U. S. court room and Legislative Halls,
would, in a very few years, p;;y the expense of erecting a suit

able building for the accommodation cf the various federal
officers, and the Legislative Assembly, and therefore the expend
iture of a sum sufficient for that purpose would be absoluto

economy.

Your memorialists regard this matter cf great importance to
Dakota; and would therefore most earnestly pray that an ap
propriation of not less than forty thousand dollars Le made for
the purpose before stated.

And your memorialists will, as in duty bound, ever pray.
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CODIFICATION OF LAWS:

NUMBER 4.

A MEMORIAL to congress asking for an appropriation
TO CODIFY THE LAWS OF DAKOTA TEKKITOKY.

To the Honorable the Senate and House of Representatives of
the United States in Congress assembled.

A>tm-»ir Tour Memorialists, the Legislative Assembly of theTerritory
*o9wt"rvm of Dakota, would respectfully represent, that the laws of Dako

ta enacted since the first Legislature are in a state of confusion,

so much so that it is almost impossible to tell what laws are in

force and effect, and what laws are repealed or rendered void by

subsequent legislation. The laws now on our statute books,

are the enactments of six Legislatures. Until the laws are
codified this uncertainty will continue and increase.

Your memorialists would further recommend and pray that
an appropriation be made by Congress of eight thousand dol

lars to compensate a commission of competent persons to codi

fy and revise the laws of this Territory, or that such an amount

may be appropriated for such codification and revision as to

your honorable bodies shall seem proper.

And your memorialists would further recommend and ask
that the Secretary of this Territory be authorized to employ
such persons as in his judgment are qualified to perform the

duties of such commission of revision, and to pay a reasonable

compensation to the persons so employed, and also to pay the

expenses of printing, &c.

Resolved, That our Delegate in Congress be respectfully

requested to bring the subject of this memorial to the immedi
ate attention of Congress, and use all honorable means to briDg.
about the asked for appropriation.

17
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GRANT OE LANDS.

NUMBER 5.

A MEMORIAL to the congress op tiie united states, pray-
ING FOR A GRANT OF LAND TO TIIE MINNESOTA AND MISSOURI
RIVER RAILROAD COMPANY, TO AID IN TIIE CONSTRUCTION OF A
RAILROAD FROM TIIE MINNESOTA STATE LINE TO THE MISSOURI
RIVER, AT YANKTON, DAKOTA TERRITORY.

Your memorialists, the legislative assembly of the Territory of Asking a grant' ' J of lands for
Dakota, vrould most respectfully represent, that by an act of Con»

r*^°1"1
pur"

gress, approved July 4th, 1S6G, a grant of land was given to the
Stato of Minnesota, to aid in the construction of a railroad through
the southern portion of that Stato, terminating on the eastern boun
dary of this Territory.
That said road was evidently encouraged and projected by Con

gress, witb a view of eventually tapping the large and growing trade
of the upper Missouri valley and the mineral fields of northwestern
Dakota and eastern Montana, and making the coal and pine of that

region tributary to the rich prairies of southern Dakota and Minne
sota ;

That said road is rapidly approaching completion, and unless it
can be continued to the Missouri river at an early day, the evident
object of the enterprise will be retarded.

Again, the continuation of the said road to the Mi/souri river,
would open to rapid settlement and cultivation, one of the most fer
tile sections of the great west, and therefore add greatly to the reve
nue of the country ;
That while other Territories and States have been treated with'
the greatest liberality by Congress, in the way of aid in building
railroads through their borders, this Territory has never received any
practical benefit from tins spirit of liberality so often exhibited by
Congress.

Your memorialists would further represent, that by an act of the
legislative assembly of the Territory 0f Dakota, approved January
11th, 1867, a charter was granted to the Minnesota' and Missouri
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>
.Asking a grant Hiver Railroad Company, to construct a railroad from the point of
of lands for rail- ,

'

Tom pnrposea intersection of the southern Minnesota railroad with the eastern

boundary of this Territory, to the tovra of Yankton, on the Missouri

river. Believing as vre do, that a grant of land to aid in the con

struction of such a road would Le of absolute general benefit, in an

early development of a lieh agricultural country, that without it

will remain undeveloped for many years ;

Your memorialists respectfully but earnestly pray that your hon-'

orable bodies grant every alternate section of land to the amount of

not less than five miles on each side of the line of such road, to aid

in the construction thereof, and that such grant be made to said

Minnesota and Missouri River Railroad Company, with the proper

restrictions, limitations and forfeitures, upon such company furnish

ing sufficient guarantees for an early completion of the road, or upon

their failure so to do, to some other company that will furnish such

guarantee.

And your memorialists will ever pray.

NUMBER 6.

A MEMORIAL to the congress of the united states,
PRAYING FOR A GRANT OF LAND TO AID IN THE CONSTRUCTION

OF A RAILROAD FROM SIOUX CITY, IOWA, TO THE MOUTH OF

THE BIG SHEYENNE RIVER, IN DAKOTA TERRITORY.

Your Memorialists, the Legislative Assembly of the Territory
of Dakota, would most respectfully represent :

Askinga grant That Congress has heretofore given munificent grants of
•f lands for rail- n '. t -a • 1 - c
road imrponoa public lands to the state or Iowa to aid in the construction of

railroads in that State, two of which roads are projected towards

and near to the southeastern boundary of this Territory, one of

which is now very nearly completed. It seems to have been
the evident intention of Congress in the encouragement and pro
jection of these roads to assist in developing the natural wealth

of the great Missouri Valley. That even a temporary suspen
sion of the enterprise thus projected would greatly retard the

growth and prosperity of a large section of country, rich in
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agricultural and mineral wealth. That while liberal grants of A»kiDg a grant
land have been given to the States of Minnesota and Iowa to ™.'i purposes'

aid in building railroads to the boundary of this Territory, no
practical aid has as yet been given for the building of railroads
within our boundaries, and regarding the matter of absolute
general benefit tending to greatly increase the revenue of the

country, your memorialists respectfully but earnestly pray your
honorable bodies to pass an act, granting lands to the extent
of every alternate section for five miles on each side of the road,
to aid in the construction of a railroad from Sioux City, Iowa,
via the Big Sioux bridge crossing, Elk Point, Vermillion, Yank
ton and Bon Homme, up the Missouri Valley to the mouth of
the Big Sheyenne river in Dakota Territory, and if consistent
with the rule adopted by Congress, to place said grant under the
control of the Territory with the proper limitations and restric
tions, or if not to give it direct to some properly constituted and
responsible company that will furnish sufficient guarantees for
the completion of said road, via the points above named to

Yankton, the Capitol of Dakota Territory, a distance of sixty-"
two miles, within two years from the reception of the grant,
and to the point of termination within a reasonable time there
after.

And your memorialists will ever pray.

INDIANS.

NUMBER 7.

MEMORIAL AND JOINT RESOLUTION op the legisla
tive ASSEMBLY OF THE TERRITORY OF DAKOTA RELATIVE TO

INDIAN AFFAIRS IN DAKOTA TERRITORY.

Your memorialists the Legislature of the Territory of Dako-
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R»utiTe to ta believing that the vital interests of our Territory as also the
indian »ffair» ° "

entire upper Missouri valley, depends in a great measure upon

the disposition that may be made of the various Indian tribes

within our borders, most respectfully represent to your Hon.

bodies their views upon this important subject.

For the better enforcement of the laws of Congress concernj

ing the trade and intercourse with the various Indian tribes, as

also for the more convenient and economical management of the

Indians in that portion of Dakota, west of the State of Nebras

ka, and south of the Territory of Montana, the same being al

most wholly unconnected and having no interests in common

with the other settled portion of the Territory, should be at

once organized into a, new Territory.

The present population of that portion of Dakota is between

five and ten thousand, and rapidly increasing, a portion of it

being very rich in mineral resources.

If the system of small reservations is to be abandoned, and
the Indians consolidated and given a Territory in Dakota for

their exclusive use and benefit, that territory should be located

north of the forty-fifth parallel of north latitude. This section

of country is capable of containing and supporting all the In
dians ia Dakota.

The soil of the valleys of all the stroams as well as much of

the upland prairies is rich, and well adapted to the growing of

wheat, rye, barley, oats, peas, beans and the varieties of Indi
an corn. In support of this statement your memorialists quote
from the report of the explorations of Lieut. G. K. Warren in
1855, in which he says : "Three tribes of Indians on the Mis
souri are somewhat of an .agricultural people. The Minetares

at Fort Berthold raised in 1854, ten thousand bushels of corn,
and beans and pumpkins in proportion. The Mandans, sixty
miles below, one thousand five hundred bushels, and the Ari-
cares at Fort Clark four thousand bushels."

The history of the last ten years intercourse with the Indians
of the upper Missouri, clearly establishes the fact that as good

crops can be produc d by the Indians north of latitude forty-
five as south of this line. The game country of the northwest

lies north of this line, and east and west of the Missouri river ;
sqoiiitless herds of Buffalo, Antelope, Elk, Deer, pasture
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throughout the year in this portion of Dakota, indicating it to jjj

be equally as well adapted to domestic stock growing, and since

the Indians will rely partly for years to come for support in the
chase, and should be gradually brought from the chase to a pas
toral life and then to agricultural pursuits, the portion of Da
kota referred to is admirably adapted for an Indian territory.
Your Memorialists respectfully but most earnestly protest
against the proposed plan of including in the Indian territory
to be created for the exclusive benefit and habitation of the

Iadians, that portion of Dakota known as the Black Hills ; not

only Dakota but northern Nebraska and Iowa, all have material

interests antagonistical to such an aot. The entire valley of

the upper Missouri must have pine timber, known to exist in

the Black Hills of Dakota, in order o settle the vast prairies
of the Northwest.
The section of country immediately south of latitude for

ty-five is known to be very rich in minerals, such as gold,
silver, iron and coal. Gold has been discovered in large

ly paying quantities in the Black Hills, Snow and Big Horn
mountains, and in all the heads of streams flowing from the
mountains. "While this country is indispensable to the future

growth and prosperity of the entire Northwest it is of no par
ticular value to the Indians. Your memorialists believe that
the difficulties with the Indians which have cost the country so
much treasure and precious blood is owing mainly to the want

of a simplification of the manner of dealing with this peculiar
people and the promiscuous manner in which agents have been
appointed to preside over them.

It is not unfrequent that a man is selected as agent who never
saw an Indian and knows nothing of their peculiarity of char
acter and disposition, besidcs it often happens that such agents
are men destitute of every principle of honesty, morality, men
of broken fortunes, sent out among the Indians not for the
benefit of the Indians but to renew their own fortunes.

These inexperienced agents barely have sufficient time togain
the knowledge necessary to a satisfactory and safe administra
tion of his affairs before ho is displaced and some new man
sent to tho Indians to commence educating, not the Indians,
but himself.
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Rei»tiT6 1» Your memorialists believe that the surest remedy for all evils
1udian affairs J

would be the transfer of the general management of Indian

affairs to the states and territories within the limits of which
the tribes or bands may respectively reside. Delays in the

transaction of Indian business, now so frequently fatal to many

undertakings would thus be avoided, while the management of

their affairs would be conductedby those familiar with the pecul
iarities and requirements of the identical Indians with whom

they deal. This is not and cannot be so correctly understood

by those managing their aifairs, situated a thousand miles

away from the field of operation.

Far more could be done for the Indians under such an ar

rangement with the same amount of money than under the

present system. The Indian goods when purchased by the In
dian Departments at Washington, generally cost about one-third

more when delivered to the Indians than the same goods are

selling at retail at such place?. Firmly believing this to bo the
best way to a lasting settlement of this question, your memor

ialists most earnestly implore Congress to cut the gcrdian knot

of Indian difficulties by at once turning the management of the

Indians over to the local state and territorial governments and

thereby curtail largely the expenses of the general government
and materially enhance the welfare of the Indian.

Your memorialists further believe that all moneys appropria

ted by Congress for the benefit of the Indian should be wholly

expended by their local agents. These officers know better

than any one ho never comes in contact with them, can, the

kind, quality and quantity of articles which will best please
and aid the Indians under his charge ; they would then know

when, how and where, they are to receive their goods and thus

be made to feel more directly the power their agent exercises

over all their affairs and would consequently strive to satisfy
and obey him.

The Indians should be made to feel that this power to their ben

efit or injury rests in the hands of the person who daily comes in

contact with them, and overlooks all their actions and affairs.

Under the present system in this Territory the Indians rarely
eceive their goods at the proper time. For two seasons last
the steamboats with Indian annuity goods for the upper Mil



MEMORIALS 270

souri have been Bunk, thereby causing much disappointment f£j^£g°lt
and loss to Indians besides making them more troublesome,
and this all results from the system of the Indian Departments
at Washington, not purchasing their goods at a proper time,
and in shipping them on 'worthless boats.

Your memorialists would further representthatno good would

result from the transfer of the management of Indian affairs

to the War Department, that it would be equally as expensive
as the present system, besides the Indians are bitterly op

posed to such transfer. In the opinion of your memorialists
the men of the Army are not the men to lead the Indians from a

savage life to a pastoral, agricultural and civilized life. Rut were

they placed under the fostering care of the different States and

Territories, the States and Territories could and would at once

take measures to have them located on reservations, and ways
and means provided for their education and christianization.
The better portion of the people together with the churches
would at onco have their sympathies enlisted in their behalf,

while under the present system there is no encouragement for

any one to attempt anything to ameliorate their present condi

tion.
And as in duty bound your memorialists will ever pray.
Resolved, That a copy of this memorial be sent to our Del

egate in Congress, to the Speaker of the House of Represen
tatives, President of the Senate, Hon. Wm. Windom and John
13. Henderson.

NUMBER 8.

A MEMORIAL to tub president op the united $tate3
RELATIVE TO TIIE REMOVAL OF THE PEMBINA BAND OF CHIP
PEWA INDIANS.

To his Excellency, the President of the United States :
_, . . , . . , , _ , m • Relative to thslour Memorialists, the Legislative Assembly of the lerri- rem«>i '>»» certain indiaos

tory of Dakota, would most respectfully represent, the lemhi
18*
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seiative t* the na band of the Chippewa Indians are still upon the lands on
removal of cer- r * 1

tain indi»M the Dakota side of the lied lliver of the North, which waa ceded

by the said Pembina band and the Red Lake band of Chippewa

Iudians in their treaty with the United States in 18C3. And

that the occupation of said land by said Pembina band of Chip

pewa Indians, is a great nuisance to the settlements on the

Pembina river, and also retards the establishment and growth

of new settlements on the ceded land.

Your memorialists therefore pray that said last named band

of Indians be removed from said ceded land and settled upon a

reservation, according to the provisions of said treaty.

And your memorialists, as in duty bound, will ever pray.

LAND OFFICE

NUMBER 9.

A MEMORIAL to congress relative to a u. s. land
OFFICE IN THE RED RIVER VALLEY.

To the Honorable, the Senate and House of Representative*

of the United States in Congress assembled:

Keiativ* u iand Your Memorialists, the Legislative Assembly cf the Territo-
oftice in the
Red River rv 0f Dakota, would most respectfully represent;
valley * m

1, That that portion of Dakota Territory, known as the

"Red River Valley," bounded on the north by the British
Possessions, and on the east by the Red River of the north,
and which is traversed by the Pembina, Park, Salt, Turtle,

Goose, Elm, Siieyenne and Wild Rice rivers, and their tribu

taries, contains a population of over two thousand citizens ;
which at this time is chiefly confined to the Pembina and Bed

rivers, near our northern boundary. And as the streams above
named are all well timbered with oak, ash, elm, and lynn, and
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•water a valley over two hundred miles long by from twenty- "S'""a*iS2
five to fifty miles wide; unsurpassed as an agricultural aod BiT"

Ta,leT

grazing country, new settlements are being established, which

by the tide of immigration must within a few years spread over
that entire country,extending along the Red River of the North,

from Fort Abercrombie to the British line.

2, That many of the citizens of Pembina county are entitled
each, to one hundred and sixty acres of land, as a grant under
the treaty of 1863 and 1864, between the United States and

the Red Lake and Pembina bands of Chippewa Indians.

3. That the Pembina settlements are by a direct line over

four hundred miles from the only U. S. Land Office within this

Territory. Arid as there is no communication by a direct

route over the unsettled country, (much of which is yet In in an

territory,) between the said settlements and the Land Office at

"Vermillion, on the Missouri river ; in order to secure title to

their grants, pre-emptions or homesteads, the people of said

settlements will have to travel through a great portion of the

States of Minnesota and Iowa, as well as this Territory, a dis

tance of over one thousand miles, to reach the Vermillion Land
Office ; and at an expense equal, or greater than the value of
their claims, at one dollar and twenty-five cents per acre. For
the reasons briefly above stated, your memorialists most re

spectfully pray for the establishment of a Lmd District, to be
bounded as follows :

Commencing at the intersection of Parallel of Latitude 49°
north, with the Red River of the north; thence up the center
of the main channel of said river to its intersection with the

line between townships ISO and 131 north of the base line;
thenco west on said lino to its intersection with Parallel of

Longitude 27° west from "Washington ; thence north on said
Parallel of Longitude (27°,) to its intersection with the Parallel
of latitude 49° north; thence east on said parallel of latitude
(49°,) to the place of beginning.

And your memorialists further pray, that there may be a
Land Office, with a register and receiver for said district, lo
cated at a suitable point in the said Pembina settlements.

And your memorialists, as in duty bound, will ever pray.
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MAILS.

NUMBER 10.

A MEMORIAL to congress praying for the establishment
OF A MAIL ROUTE FROM FORT TOTTEN TO ST, JOSEPH, D. T.

To the Honorable, the Senate and House of Representatives of the
United States in Congress assembled.

Your memorialists, the legislative assembly of the Territory of

fro'is^t'Tot-'« Dakota, would most respectfully represent, that since the erection of
aj\ us st jos'ph

Totten, l]uridg the last summer, a thriving settlement has been

growing "up near Devil's Lake, ia this Territory. The people of

this settlement, as well as those of the Fort, are without any direct

mail communication with the old settlements on the Pembina river.

In order to send a letter by mail from Fort Totten to the Pembina
settlements, it is first carried nearly 200 miles to Fort Abercrombie,
on the Red river, thence down the Red river 200 miles to Pembina,

making a distance of nearly 400 miles, wheu ia fact it is less than

100 miles, by a good traveled route from Fort Totten, to St. Joseph,

on the Pembina river.

Your memorialis do therefore, most respectfully ask for the

establishment of a mail route from Fort Totten, or Devil's Lake to
St, Joseph, on the Pembina river, there to connect with the mail

now carried between that place and the town of Pembina, on the'

Red River of the North.

And your memorialists as in duty bound, will ever pray.
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NUMBER 11.

A MEMORIAL to the hon. Alexander randall,post master:
GENERAL, TT. S., PRAYINO THAT THE MAIL SERVICE ON ROUTE
NO. 13801, FROM SIOUX CITY, IOWA, TO FORT RANDALL, DAKOTA

TERRITORY, BE INCREASED.

Hon. Sir :

Your memorialists, the legislative assembly of Dakota Ter- r°r daiir

ritory, would most respectfully represent, that said legislative body,

at its sixth annual session, did memorialize the Tost Master General

U. S., for an increase of mail service, from three to six times a week,

ca route No. 13801, from Sioux City,' Iowa, to Fort Randall, D. T.,

at the same tinio urging that such an increase of mail service was

absolutely necessary for the public good.
Although the prayer of that memorial was not regarded, we are

compelled to again lay this matter before the post office department,
and urge such an increase of mail service (from three to six times a

week) at once, as a matter of absolute necessity, in order to meet the

large and fast increasing demands of the Missouri valley.
Said post route runs from Sioux city, Iowa, (which ia supplied
with a daily mail) through Yanktoa, the capital of Dakota Territory,
as well as many other thriving towns, to Fort Randall in this Ter
ritory, from which place are sent the mails for all the military posts
and Indian agencies on the upper Missouri.
A tri-weekly mail has ceased to be sufficient to supply the postal
necessities of this country, and your memorialists would therefore

request that service be increased to six times a week, as above uicn?
tioned.

And as in duty bound, your memorialists will ever pray.

NUMBER 12.

A MEMORIAL to congress praying for the establishment of a,
MAIL ROUTE, FROM FORT RANDALL TO FORT RICE, IN DAKOTA TERRITORV

To the Honorable, the Senate and House of Representatives of the
Unifal States in Congress assembled.

Your memorialists, the legislative assembly of the Territory of
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For amaii routo Dakota, would most respectfully represent, that Fort Randall is the
(roni Furt i.i • it»t •• . • 1 'i i
R»ndaii to Fort highest point on the Missouri river to which a mail route has as yet

been established.

That the several settlements, military posts, and Indian agencies
on the Missouri river above Fort Randall, have to procure their mail

matter from that place at a great expense and inconvenience.

That thu absence of mail communication between the points above

named (Forts Randall and Rice) the public service, civil and mili

tary, suffers great inconvenience, and at times, serious loss.

And that the route herein proposed is direct and practicable,
havirig for several years been a well established thoroughfare.

Your memorialists therefore pray that a mail route be established
from Fort Eandall to Fort Rice, on the Missouri river, and that
service, not less than once per week, be ordered thereupon.

And your memorialists, as in duty bound, will ever pray.

NUMBER 13.

A MEMORIAL to the tost master general prating for toe estab
lishment OF A MAIL ROUTE, FROM FORT BRIdGER, IN UTAH TERRITORY",
TO SOUTH PASS CUT, DAKOTA TERRITORY.

For amaiirotuc Your memorialists, the legislative assembly of the Territory offrom Fo>tl.rUs- ,
n

.
J '

er tc south ihi Dakota respectfully represent, that there is now a largo and rapidly
increasing population, at, and in the vicinity of (South Pass city,
entirely without mail communication esccpt by private conveyance,
That the extreme richness of the gold mines, on being developed
in that vicinity and on the Sweetwater, will, beyond any doubt
induce a very heavy emigration to that section of this Territory the
coming season. It seems to your memorialists only reasonable and
just, that those people should be, at as eariy a day as possible, sup
plied with mail facilities; therefore your memorialists ask that a
mail route be established from Fort Bridger, Utah Territory, the
nearest practicable point of intersection with the main mail route
across the continent, to South Pass city, Dakota Territory.

And your memorialists will ever pray.



MEMORIALS 285

MILITARY POST

NUMBER 14.

A\MEM0R1A_L to the secretary of war, praying for the
CONSTRUCTION OF A MILITARY POST IN TUE RED RIVER VAL
LEY UNDER THE APPROPRIATION OF MARCH" 2, 1861.

To the Honorable Secretary of War:

Your Memorialists, the Legislative Assembly of the Territo- Por
ry of Dakota, would most respectfully represent, that in the fiiveryaiiey
absence of military protection tho persons and property of the

settlers on the Pembina and Red rivers near the British Ameri
can line are placed in continual jeopardy by Indians belonging
to the Pembina and Red Lake bands of Chippeways, and Ci;ee'
Indians residing in tin Bri tish Terrritory, while under the influ
ence of intoxicating drinks which they obtain from white men

residing just north of the boundary line.
And, further, that without military protection, it is utterly
impossible for the custom officers at the post of Pembina, on
the Red River of the North, to enforce a due respect for the rev
enue laws of tho United State;:, along our northern boundary...
Your memorialists wouhl therefore most respectfully call
your attention to the act of Congress, entitled " An Act making
appropriations for the support of the army, for the year ending
80th June, 1862," approved March 2d, 1861, and more particu
larly that clause provided as follows :
" For the construction of a military post on or near tho val~
ley of the Red River of the North, fifty thousand dollars, or so
much thereof as may be deemed necessary by the Secretary of
War. The site to be selected and posit built under the direc
tion of the Secretary of War."
For the reasons briefly stated above, your memorialists do
most respectfully urge the expenditure of the said appropria
tion in the construction of a military post at some suitable poin^
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on the Pembina River in the valley of the Red River of the
North, and near the boundary line between the United States,

and Hudson Bay Companies Territory of British America.

And your memorialists, as in duty bound, will ever pray.

NEW TEHEIT011Y.

NUMBER 15.

MEMORIAL to congress asking for the organization
OF A NEW TERRITORY OUT OF THE SOUTHERN PORTION OF

DAKOTA.

To the Honorable the Senate and House of Representatives of
the United Stales in Congress assembled:

Your memorialists, the Legislative Assembly of the Territo

ry of Dakota, most respectfully represent, that all that portion

of Dakota Territory described as follows, to wit :

Beginning at a point west of the main' ridge of the Rocky
Mountains in the Green river valley, at the intersection of the

thirty-third meridian of longitude west from "Washington, with

the forty-first parallel of north latitude; thence east along said

forty-third parallel to the twenty-seventh meridian of longitude ;
thence north along said meridian near the western base of the
Black Hills to the south-east corner of Montana Territory, on
the forty-fifth parallel of latitude; thence west along the south

boundary of said Territory to the summit of the Rocky Moun

tains; thence southwardly along the eastern boundary of Idaho

Territory to the aforementioned thirty-third meridian of longi*
tude, and thence south along said meridian to the place of be*
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ginning, would be greatly benefitted by being detached from ^"r*ne,r Ter_'

the remaining and eastern portion of said Territory of Dakota,
and erected by Congress into a new Territory with a separate
organization.

Your memorialists would further represent, in evidence of
the necessity of this our petition, that while the said new Ter-
is remote from the main line of travel in eastern Dakota, and is

separated therefrom by a broad extent of wild Indian country,
yet the Union Pacific railroad traverses the entire length of
said proposed new Territory giving it direct and easy commu*
nication with Nebraska and the States, by means of which sev
eral thousand people have already settled along the line of said
road, and have established their towns and cities, at a distance
of 600 miles by the nearest traveled route from the capital and
courts of the Territory of Dakota.
Your memorialists would further represent, that said portion
of Dakota comprises an area of Territory equal to 62,526,528

squar9 acres, or nearly one-half the present Territory of Dako
ta, and no direct lines of travel or communication will, for many
years, be opened across the plains connecting these two remote
sections of Dakota, so long as the said Pacific railroad gives to

the said proposed new Territory such advantages of trade and

travel with the east and the Lower Missouri, as ia now possessed
by that section of the west.

Your memorialists would further represent, that the present
illy proportioned and extensive area of Dakota, demonstrates
that a division of this Territory by Congress is inevitable, and

only a question of time, and sound policy would seem to dic

tate that all the guards of lav.' and courts afforded by a separate
territorial government should bo extended to the already pop
ulous settlements of the proposed new Territory.

Your memorialists would therefore most earnestly petition

your honorable bodies to grant to this important and growing
section of Dakota, a separate territorial organization at the

present session of Congress.

And your memorialists, as in duty bound, will ever pray.
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SUPERINTENDENT OF WAGON ROAD.

NUMBEK 16.

A MEMORIAL to tub secretary of the interior, askin&
FOR THE APPOINTMENT OF HON. HORACE J. AUSTIN, AS SUPER
INTENDENT OF THE Eld CHEYENNE WAGON ROAD.

For ampenti- Your memorialists, the Legislative Assembly of the Territo^
tentisiit or tne o "
cheyeane wwun rj 0f Dakota VOuld most respectfully represent, that the in

creased travel from Dakota to Montana imperatively demands'

that the remainder of the appropriation to open a wagon road,
from the mouth of the Big Cheyenne river, to connect with.

the Niobrara and Montana wagon road, should be expended

during the coming spring, and the road completed as provided
by the act of Congress entitled an act to provide for the con

struction of a certain wagon road in the Territories of Idaho,

Montana, Dakota and Nebraska, approved March 3d, 1SG5.

Your memorialists would further recommend, that Hon. Hor
ace J. Austin, of Vermillion, Dakota Territory, be appointed
superintendent of said Big Cheyenne wagon road. Mr. Aus
tin is a practical engineer and a thorough business man, honest

and upright, served his country as a soldier for three years

during the late rebellion and is most deserving of the position

as well as being in every way well qualified to perform the du

ties of the office.

Therefore, your memorialists most respectfully but earnestly
ask for Mr. Austin's appointment to the position.
Resolved, That a copy of 'this memorial be sent to Hon. 0.

H- Browning, and Hon. W. A. Burleigh.
IS
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SURVEY OF LANDS.

NUMBER 17.

A MEMORIAL TO CONGRESS RELATIVE TO THE SURVEY OE PUBLIC LANDS
ON OR NEAR THE RED RIVER OF THE NORTH*

To the Honorable, the Senate and House of Representatives
of the United States in Congress assembled :

Your memorialists, the Legislative Assembly of the Terri- Fm' » surr»y of
tory of Dakota, would most respectively represent, that under River
an appropriation of live thousand dollars, by the Thirty-ninth
Congress, at the second session thereof, for the extension of
the public surveys to the Pembina settlements of northeast
Dakota, near the British boundary, it was found necessary by
the Commissioner of the general land office, to direct the ex
tension of the eleventh standard, and 7th guide meridian from
the State of Minnesota, west and north—a distance of one hun
dred and forty miles, through the country on the Da"kota side
of the Red River of the North, ceded in 1863, by the Red Lake
and Pembina bands of Chippewa Indians, in order to reach the
said Pembina settlements.
That by the extension of said eleventh standard, and seventh
guide meridian, the appropriation was necessarily reduced
about fifteen hundred dollars, leaving only three thousand five
hundred dollars to be expended in the running of township and
Bection lines in said Pembina settlements.
That contrary to the expectation of the commissioner of the
general land office, the fifteenth standard parallel fell nineteen
and one-half miles south of the international boundary, where
fore it became necessary, under the instructions of the commis
sioner, to lay off nearly three hundred miles of base and town
ship lines in order to reach the actual settlements along the
Fembina river, thus reducing the appropriation to less than two
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For s mrrey of thousand dollars for subdivisional surveys, in consequence of
lands on Bed n i . i
rivm which only about five townships were sectiomzed.

That in addition to the said unfinished condition of the sub-

divisional surveys ; that entire portion of the Red River valley

through which said meridian is established, for a distance of

over one hundred miles, is left without any connection, either

by base, township or section lines.

That within this intermediate of cne hundred miles, said

meridian crosses four streams of considerable size, viz : the

Goose, Turtle, Salt and Park rivers, all fiue streams, well
wooded with oak, ash, elm and lynn, and watering one of the

very best agricultural and grazing districts of the West.

That by the extension of tho thirteenth parallel, if no more,
and the survey of townships along Turtle river and the ex

tension of the twelfth and fourteenth standard, and the subdi

vision of a few townships along the above named streams at

their confluence with the Red River, the new settlements would

be accommodated ; this with the subdivision of the townships

on and near the Pembina, could, we believe, be done at a cost

of from ten to twelve thousand dollars.

Your memorialists therefore pray, that a sura not less than
ten thousand dollars be appropriated for the purposes above

stated.

And your memorialists, as in duty bound will ever pray
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WAGON ROAD.

NUMBER 18.

A MEMORIAL to congress praying for an appropriation
TO CONSTRUCT A WAOON ROAD FROM FORT ABERCROMBIE DOWN
THE RED RIVER OE THE NORTH.

To the Honorable, the Senate and House of Representatives of the
United States in Congress assembled.

Your memorialists, the legislative assembly of the Territory of For a w
Dakota, would most respectfully call your attention to the present KiYcr
great and increasing need of a wagon road from Fort Abercrombie,
in this Territory, down the Red River of the North, to the Dakota
settlements on the Pembina river, and thence to parallel of latitude
49° north, in the direction of the " Selkirk," or Hudson Bay Com*
pany's Red River settlements,
Your memorialists would respectfully represent;
1. That according to the official reports of the collector of cus*
torus at the post of Pembina, that merchandise passing annually
over this route is inspected at that post, amounting to hundreds of
•thousands of dollars, from which the United States government
derives a large revenue. Besides supplies for the American settle
ments, (with a popnlation of over two thousand) all the supplies for
British settlements, containing a population of from twelve to fifteen
thousand, as well as supplies for the Hudson Bay Company, and the
numerous "Free Traders," are received at, or by "way of the city of
St. Paul, Minnesota, and pass over the route above mentioned. And
all the vast amounts of furs, &e., imported from said British settle
ments for consumption, or in bond for transhipment, are freighted
over said route ;
2. That this great thoroughfare of about two hundred milos be*
tween Fort Abercrombie and the Pembina settlements, crosses eight
streams, varying from fifty to two hundred feet in width, over which
the freighters have annually to throw temporary bridges, which are
carried off by the first freshet, and hence the same stream is na
bridged several times during one season.
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?or aw»gonro»d 3. That the entire route passes over a level valley, and as nature
on Rod River ^ provi(jeij an excellent road, no appropriation will be required for

any other purpose than to survey and locate the road, and bridge

the streams.

Your memorialists therefore, do most respectfully pray for an ap

propriation of a sum of money that y u, in your wisdom, may deem

sufficient to survey and locate a government wagon road from Fort
Abercrombie in this Territory, down the valley of the Red Eiver of
the North, by the nearest and best route, to the settlements on the

Pembinajriver, and thence to parallel of latitude 49°- north, in the

direction of the Hudson Bay Company's settlements, and to bridge
the Cheyenne, Wild Rice, Elm, oose, Turtle, Salt, Park and Pern-
bina rivers.

And your memorialists as in duty bound, will ever pray.
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GENERAL INDEX.

AMENDMENTS.
an act to amend chapter thirty-two (32,) of the session

laws of 1865-66, entitled " an act to prohibit 'sheep and
swine from running at large, 119.

how chapter thirty-two amended, 119.
an act to amend chapter ten of the session laws of 1866-67,
120.

how chapter ten amended, 120.

when act to take effect, 120.

AUDITOR AND TREASURER.
an act relating to the auditor and treasurer, 120.

appropriation for office rent, 'Scc., 121.
directed to procure seal, 121.

when act to take effect, 121.

CEEYENNE CITY.
an act to incorporate Cheyenne city, 126.
description, 126.

city made a body politic, 127.
legislative authority how vested, 127.
who considered as citizens, 127.

election of city officers, 127.

challenging of votes, 127.
eligibility to office, 127.
annual election when held, 127.

commissioners of elections, 127.
notice of election, 127
officers to be elected, 128.

19*
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CHEYENNE CITY— Continued.

duties of the mayor, 128.

mayor to be conservator of the peace and ex-oSicio jus
tice of the peace, 128.

powers of city council, 128.

council to license and prohibit shows, exhibitions, &c., 129.
council shall be the judge of the qualifications and elec
tions of its own members, 129.

mayor to preside at all meetings of .the council. 129.
ordinanbes of the council to be recorded, 129.
duties of the city clerk, 129.

city officers to take oath, 129.

salaries of city officers, 130.

the treasurer, clerk, assessor, collector and marshal to
give bonds, 130.

treasurer shall be ex-cfficio collector, 130.

marshal shall be ex-officio assessor, 130.

duties of the marshal, 130.

publication of the annual financial report, 130.
this act declared a public act, 130.

keeping and disbursing public money, 131.

auditing accounts, 131.

accountability of city officers, 131.
when act to take effect, 131.

CIVIL PROCEDURE.
an act to simplify and abridge the practice, pleadings, and
proceedings of the courts of this territory, 1.

preamble, 1.

remedies, 1.

definition of action, 2.

special proceeding, 2.

division of actions, 2.

criminal actions, 2.

civil actions, 2.

remedies not merged, 2.

Coukts of justice and their jurisdiction,
of the courts in general, 2.
their jurisdiction generally, 3.



GENERAL INDEX 297

SUPREME COURT,

its jurisdiction, 8.

its powers, 4.

terms, preferences of causes, 4.

judgment, concurrence of two judges necessary to pro»
nounce, 4.

court, where held, 5.

one or more of the judges may' adjourn court,' 5.

DISTRICT COURT.
terms of district court, 5.

special terms, 5.

inability of judges, 5.
business out of court, 5.

county commissioners of the several counties to provide
courts with rooms, &c, 6.

PROBATE COURT.
jurisdiction o probate court, 6.
Courts of justices of the peace, their jurisdiction and prac
tice, 6.

CIVIL ACTIONS.
Form of civil action.
distinction between actions in law and suits in equity,
abolished, 7.

parties, how designated, 7.

actions on judgment, 7.
feigned issues abolished, 7.

Time of commencing civil actions.
repeal of existing limitations, 8.
objection, that action was not commenced within limited
time taken by answer, 8.

when the people will not sue, 9.
when action cannot be brought by grantee from the ter

ritory, 9,
when actions by the people or their grantees to be brought
within twenty years, 9.
seizin within twenty years when necessary, 10.
action or defence founded on title, 10.
action after entry or right of entry, 10.



GENERAL INDEX

CIVIL ACTIONS— Continued.
possession presumed, 10.

occupation when deemed under legal title, 10.

occupation under written instrument, 10.

adverse possession, 11.

premises actually occupied, held adversely, 11.

adverse possession under claim not written, 11.

relation of landlord and tenant, 11.

right of possession to real property when not impair

ed, 12.

persons under disabilities, 12.

limitations prescribed, 13.
action upon current account, 14.

action for penalties &c., 14.

actions by the people, 14.

when action deemed commenced, 15.

EXCEPTIONS.

when defendant is out of the territory, 15.

persons under disabilities, 15.

death of persons enitled before limitation expires, 16.

actions by aliens, 16.

where judgment is reversed, 16.

time of stay by injunction, 16.

disability must exist when right of action accrued, 16.

where there are several disabilities all must be remov

ed, 16.

this title not applicable to bank notes &c., 17.

limitation in certain cases prescribed, 17.

acknowledgement to be in writing, 17.

Parties to civil action.
action to be by party in interest, 18.

action by grantee of land held adversely, 18.

assignment of choses in action, 18.

action by executor, trustee, &c., 18.

action by and against a married woman, 18.

infant to appear by guardian, 18.

appointment of guardian, 18.

plaintiffs, defendants, &c., 20.

parties to be joined, 20.
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CIVIL ACTIONS—Continued.
parties to bills, notes, &c, 20
where action not to abate, 20.

courts may determine controversy, 21.

Place and trial of civil actions.
action to be tried where subject matter is situated, 22.
action to be tried where' cause of action arose, 22.
action to be tried where parties reside, 22.
change of venue, 22.
actions how commenced, 23.

summons, requisites, &c, 23.
notice to be inserted in summons, 24.
service of complaint, 24.
notice of no personal claim, 24.
notice of lis pendens, 24.
service of summons, 25.

return of summons, 26.
service by publication, 26.

joint and several debtors, 28.
when service complete, 29.

proof of service, 29.
when court deemed to have acquired jurisdiction, 29.

COMPLAINT.
forms of pleadings, 30.

what complaint to contain, 30.

DEMURRER.
defendant to demur, or answer, 30.

when defendant may demur, 31.

demurrer to specify grounds of objections, 31.
how to proceed if complaint be amended, 31.
objection not appearing on complaint, 31.

objections when waived, 31.

answer what to contain, 32.
counter claim, 32.
demurrer and answer, when allowed, 32.
sham and irrelevant defences, 32.

REPLY.
demurrer to answer, 32.



300 GENERAL INDEX

CIVIL PROCEDURE— Continued.

motion for judgment on answer, 33.

demurrer on reply, 33.

pleadings, to be subscribed and verified, 34.

items of account, 34.

pleadings how construed, 34.

warrants or redundant pleadings 35.

indefinite or uncertain pleadings, 35.

judgments, how to be pleaded, 35.

conditions precedent how to bo pleaded, 35.

private statutes, how pleaded, 35,
libel and slander^ 35.

answer to recover property distrained for damage, 36.

what causes of action joined, 36.

allegation, how deemed true, 3G.

material variance, 37.

immaterial variance, 37.

failure of proof, 37.

amendment by order, 38.

relief in case of mistake, 38.
errors or defects to bo disregarded, 39.

supplemental pleadings, 39.

Arrest and bail.
arrests, how made, 40.

in what cases, 40.

order, by whom made, 41.

affidavit to obtain order, 41.

security by plaintiff before order of arrest, 41.

form of order, 42.

affidavit to whom delivered, 42.

arrest how made, 42.

defendant discharged on giving bail, 42.

surrender of defendant, 43.

bail, how proceeded against, 43.

how exonerated, 43.

delivery of undertaking to plaintiff, 43.

notice of justification, 44.

justifications of bail, 44.

allowance of bail, 44.
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CIVIL PROCEDURE—Continued.
deposit with sheriff, 44.

payment into court, 45.

substituting bail for deposit, 45.

deposit how disposed of, 45.

judgment against sheriff, 45.
sheriff when liable as bail, 45.

vacating order of arrest, 46.

Personal property.

claim and delivery of, 46.

requisites of affidavit, 47i

requisition to sheriff, 47.

security by plaintiff, 47.

exception to sureties, 47.

defendant whon entitled to re-delivery, 48'*
justification of defendants sureties, 48.

qualifications of sureties, 48.

property how taken when concealed, 49.

cliim of property by third person, 49.
filing of notice of affidavit, 49.

INJUNCTION.

by order, when granted, 50.
copy of affidavit to whom served, 51
injunction after answer, 51.
security upon injunction, 51.
order to show cause, 51.
security upon injunction to suspend business of corpora
tion, 51.
motion to vacate or modify injunction, 52.
affidavit on motion, 52.

ATTACHMENT.
property of non-residents &c, may be attached, 53
warrant by whom issued, 53.
security on obtaining warrant, 54.
mode of proceeding in executing warrant, 54.
cases of perishable property, 55.
certain attachable, 55.
corporations to furnish certificate, 55.
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CIVIL PROCEDURE— Continued.
satisfaction of judgment, 56.

action to recover notes, &c., 57.

bond to sheriff on attachment, how disposed of, 57.

discharge of attachment, and return of property, 58.

defendants undertaking, 58.

when warrant to be returned, 59.

Provisional remedies,

powers of reviewers, &c., in court and other provisional

remedies, 59.

Trial and judgment in civil actions,
definition of judgment, 61.

judgment by default or on excess of counter claims, 61.

judgment on frivolous demurrer, 62.

Issues and mods of trial.

different kinds of issue, 63.

issues of both law and fact, which tried first, 63.

definition of trial, 63.

issues tried by court, G3.

either party m;iy give notice of trial, 64.

order to dispose of issues, 64.

Trial by jury.
notice of trial, 64.

court furnished with pleadings, G5.

definition of verdict, 65.

when jury may render and judge direct special verdict, 65„
special finding with general verdict, 65.

jury to assess damages, 65.

entry of verdict, 66.

motion for a new trial, 66.

Trial by the court.
trial by jury, how waived, 67.
trial by court, judgment how given, 67.

manner of taking exceptions, 67.

proceedings on judgment, 67.

Trial, by referees.
issues referable, 68.

mode of trial, 68,
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IVIL PROCEDURE— Continued.
referees, how chosen, 69

judgment may be for or against any ox the parses, 69.

dismissal of complaint, 70.

judgment against married woman, 70.

relief awarded to plaintifl, 70.
rate of damages if awardable, 70.
judgment for personal property, 70.

judgment how directed, 71.

clerk to keep a judgment book, 71.

docketing judgment, 71.

Execution of judgment in civil actions.
execution within five years of course, 72.

judgment how issued and enforced, 73.

kinds of execution, 73.

to what counties issued, 73.

execution against married woman, 73.

form of execution, 74.

when returnable, 75.

existing laws continued, 75.

Proceedings supplementary to the execution.
order for discovery or property, 76.
debtor may pay execution, 77.

examination of judgment debtor, 77.
witness required to testify, 78.

compelling party to attend, 78.
what property applied to execution, 78.

judge may appoint receiver and prohibit transfer, 79.

reference by judge, 80.
cost of proceeding, 80.
disobedience of order how punished, 80.
Costs in civil actions.
agreement of parties and attorneys, 81.
costs when allowed to defendant, 82.

when allowed to other parties, 82.
amount of costs allowed, 82.
costs in difficult and unusual cases, 85.

allowance of interest on verdict or report, 86.

costs hovr to be inserted in judgment, 86,
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CIVIL PROCEDURE— Continued.

adjustment of interlocutory costs, 86;

clerks fees, 86.

referees fees, 86.

costs on continuane*, 87.

on motion, 87.

costs against infant plaintiff, 87»

security for costs, 87.

costs on review of decision of inferior court? in a special

proceeding, 87.

cost in action by the people, 88.

costs of assignee after action brought of cause of action^ 88.

Appeals in civil actions.

order made out of court how vacated or modified, 89.

who may appeal, 89.

parties, how designated on appeal, 89.

transmission of papers in case of appeal, 89.

intermediate orders affecting the judgment may be review*

ed on appeal, 90.

judgment on appeal, SO.

time of appeal, 90.

security given on appeal, 91.

security given to stay execution on judgment for money,
91.

in case of judgments to deliver documents, &c, 92.
in case of judgment to execute conveyance, 92.

in case of judgment for sale of mortgaged premised, 93.

Btay of proceedings on giving security, 93.

undertakings may be in one instrument or several, 93.

security must be approved, dii
when perishable property may be sold, 94.

undertaking must be filed, 94.

Miscellaneous proceedings in civil actions;

controversy, how submitted, 95.

judgment how enforced or appealed from, 95.

parties not summoned in action on joint contract may be
summoned after judgment, 96.

who summoned on death-of debtor? 96.

form of summons, 97. /

19
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CIVIL PROCEDURE— Continued.
party summoned may answer and defend, 9T.

subsequent pleading and proceedings, 97.

answer and reply to be verified, 97.

Confession of judgment without action,

judgment and execution, 98.

statement in writing, 98.

Offer of the defendant to compromise the whole or a part
the action,

compromise, 99.

defendant may offer to liquidate damages, 99.

effect of acceptance or refusal of offer, 99.

Admission or inspection of writing.
admission of writings, 100.

Examination of parties.
action for discovery abolished, 100

a party may examine his adversary as witness, 101.
such examination allowed before trial, 101.

how to compel party to attend, 101.

refusal to testify, 101.
how testimony not responsive to inquiries may be rebutted,
101.

Ex mination of witnessess.
interest not to exclude witness, 102.

parties examined on their own behalf, 102.

Motions and orders.
definition of order, 103.

definition of motion, 103.

notice of motion, 104.
absence of judge at chambers. 104.
extension of time for proceedings in action, 104.
Entitling affidavits.
entitling affidavits, 104.

Computation of time.
computation of time, 105.

Notices, and filing and service of papers.
serving of notice, 105.
double time when served by mail, 106.
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CIVIL PROCEDURE— Continued.

notice ofmotion, &c., when personally served, 106.

when papers need not be served on defendant, 106.

service of papers on non-residents, 106.

summons and pleadings to be filed, 106.

service on attorney, 106.

duty of officer in serving process, 107.

guardian not to receive property until security is giv
en, 107.

papers lo3t or withheld how supplied, 108.

when undertaking to be filed, 108.

time for publication of notice how completed, 108.

laws of other states and governments, how proved, 108.

Actions in particular cases.
where and by whom brought, 109.

scire facias, and quo warranto abolished, 110.

action may be brought by any prosecuting attorney to

vacate a charter by the direction of the legislature, 110,

manner of bringing an action to annul a charter, 110.

action upon information or complaint of course, 111.

action when and how brought, 111.

relator, when to be joined as plaintiff, 112.

complaint and arrest of defendant for usurping ofiice, 112.

assumption of office, to, by relator when judgment is ia his

favor, 113.

proceedings against defendant on refusal to deliver books

and papers, IIS.
in case of several persons claiming office, 113.

judgment of forfeiture against a corporation, 114.

costs against a corporation, how collected, 114.

restraining corporation and appointing a receiver, 114.

provisions of existing statutes, how applied, 114.

actions to determine claims to real property, how prose
cuted, 115.

when judgment of forfeiture and eviction given, 115.
writ of n^isanca abolished, 115.
remedies for injuries, 116.

General provisions,
definition of real property, 116.
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CIVIL PROCEDURE— Continued.

definition of personal property, 116.
definitions, 117.

rule of construction, 117,

conflicting statutes repealed, 117.

when to take effect, 117.

Supplemental to civil procedure.
an act supplemental to an act to simplify and abridge the
practice, pleadings, and proceedings of the courts of this
territory,

docketing execution, 118.

.when act to take effect, 118.

Supplemental to civil procedure.
an act supplemental to an act to simplify and abridge the
practice, pleadings, and proceedings of the courts of
this territory.
writs of error, 119.
when to take effect, 119.

COSTS.

an act relating to costs of trial on cbange of venue, 121.
which county to pay the costs, 121.

county commissioners to make out and present bill of

costs, 121

when act to take effect, 122.

COUNTIES.

an act to create the county of carter, 122.
boundaries of carter county, 122.
county officers, 122.

notaries public, 122.
county seat, 123.

county commissioners, when to qualify, 123.
meetings of board, &c., 123.
powers of the county commissioners, 123.
carter county attached to lararnie for rep esentative and

judicial purposes, 123.
when act to take effect, 123.
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LARAMIE.
an act to re-organize the county of laramie, 123

Certain act of the session laws of 1866-67 repealed,
boundaries of laramie county, 124.

county officers. 124.

county commissioners to fill vacancies, 124.
notaries public, 124

county seat, 124.

laramie county entitled to one representative in the legis-

lative assembly, 124.

when act to take effect, 124.

LINCOLN.

an act to organize the county of lincoln, 125.

boundaries of lincoln county, 125.

county officers, 125.

when act to take effect, 125.

MINNEHAHA.
an act to organize the county of minnehaha, 126.

county commissioners, 126.

register of deeds, 126.

EXEMPTIONS.

an act applying former exemption law, 131.

who exemptions applied to. 131".

when to take effect, 131.

HIGHWAYS.
an act to provide for the opening of highways, 132.

what necessary to be done in order to locate or change &

highway, 132.

commissioners to examine highway, 132.

who to give notice of appointment of commissioners, 133.

disagreement of commissioners, 133.

when commissioners to take oath, 133.

to make report, 133.

determining of the petition, 133.

in case of not gr nting petition, 131.
in case of remonstrance, 134.

r viewers, o do what, 134v
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HIGHWAYS— Continue d.
when petition not granted, 135.
w"hen petition granted, 135.
fees of commissioners, reviewers, &c, 135.
manner of procuring location of highway, 136.
location of highway to be recorded, 136.
sheriff to give notice of meeting, 136.
viewers to make report, 137.
in case no objection is made, what to be done, 137.
appointment of reviewers, 137.
duties of reviewers, 137.
on report of majority what to be done, 137.
setting aside assessment, 138.

reviewers appointed, 138.

report of reviewers, 138.
payment of damages, 138.
in case of appeal to district court, 138.
width of roads, 139.
highways on county or town lines, 139.
highways running through enclosed fields, 139.
in case of non-allowance of damages, 139.
when highways shall cease to exist, 139.
rights of settlers on public lands, 140.
what deemed public highway, 140.
who to act as commissioners, reviewers &c., 140.

planting hedges, 140.
when persons may lay out private roads, 140.
when persons debarred from recovering damages, 140.
settlers on public lands claiming damages, 141.
who subject to provisions of this act, 141.
certain law repealed, 141.
when act to take effect, 141.

INCORPORATIONS.

an act for the incorporations of towns defining their powers
providing for the election of the officers thereof, and de

fining their duties, 142.
townsites to be surveyed and platted, 142.

census to be taken, 142.
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INCORPORATIONS— Continued.

what subject to examination, 142.

application for incorporation, how made, 142.

who to make order of incorporations, 143,

notice of meeting to be given, 143.

opening of polls, 143.

election of inspectors, 143.

manner of voting, 143-

towns, how divided, 144.

notice of election, 144.

annual election, when held, 144,

how long polls shall remain open, 144.

who to be judges of elections, 144.

officers to be elected, 144.

who to be declared elected, 145.

who to make record of statement, 145.

vacancies in the board of Irustees, how filled, 145.

officers to take oath, 145.

board of trustees a body corporate, 145.

notice of special meeting, 145.

powers of the board of trustees, 140.

appropriation of moneys, 148.

of auditing accounts, 148.

payment of accounts, 148.

contracting of loans, 148.

what officers to give bonds, 149.

books, vouchers, &c., to be delivered up, 149.

board of trustees to determine amount of tax to be rais

ed, 149.

duties of the assessor, 149.

notice to be given of opening of assessment roll,. 149.

correction of tax list, 149,

warrant to marshal to collect and pay over taxes, 149.
powers of marshal to collect tax, 150.

redemption of real estate sold by distress, 150.

to whom tax duplicate may be delivered, 150.

compensation of collector and treasurer, 150.

duties of treasurer, 150.

what board of trustees to publish exhibits of, 151
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INCORPORATIONS— Continued.

duties of clerk, 151.

powers and liabilities of the marshal, 151.
trustees to superintend grading, &c, 151.
duties of fire wardens, 151.

compensation of officers, 151.
repairing streets and sidewalks, 151.

nobody exempt from highway tax, 152.

addition to corporation, 152.

jurisdiction of trustees, 152.
annexation of additional lots, 152.
dissolution of corporation, 153.

dissolution not to effect existing contracts, 158.
incorporation of towns under the provisions of this
aat, 154,

penalty for violation of the provisions of this act, 154.
-when debt not nullified, 154:.
when to take effect, 154.

An act to regulate incorporations, 154.

Insurance companies, 154.

insurance companies to file statement with territorial au»

ditor, 155.

companies formed under the provisions of this act, whatt0

do, 155.

what statement to contain, 155.

penalty for non-complianco with the above requirements,
156.

unlawful to hold real estate, 156.

agents for other companies to procure statement from au-

ditor^ 156.

what statement to contain, 15G.
when unlawful for any company, association, &c., to trans

act business, 158.
when certificate to be renewed, 158.

who to be considered as agents, 159.

copies of papers to be received as evidence, 159.

penalty for violation of the provisions of this subdivision,
159.

20*
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INCORPORATIONS— Continued.

what deemed compliance, 159.

guarantee fund to bo deposited, 159.

when mutual insurance»companies entitled to certificate,

161.

where copy of statement to be filed, 161.

Colleges, universities, normal schools, ,&c., 162.

to incorporate colleges, universities, &c., 162.

manner of finding the amount of property of any incorpo
ration, 162.

election of trustees, their powers, 163.

corporation when not dissolved, 164.

how trustees may hold property, 16.1.

amount necessary to establish an academy, 164.

privileges under this subdivision, lti4.

may increase stock and scholarships, 165.

notice by publication, 165.

when stockholders personally liable, 165.

manner of becoming trustees of an endowment fund, 165.

to change objects of company, 166.

term of office of trustees, 167.

Bridge companies.
to file certificate of stock, 167.

opening subscription books, 167.

treasurer of company to give bond, 168.
duties of the president, 168.

duties of the secretary, 168.

power of company to make by-laws, 168.

duty of tho company in regard to tolls, 168.
compensation of officers, 1G9.

Manufactt;hikg companies, 169.
to file certificate with whom, 169.

annual meeting, term of office &c., 169.

who to open subscription books, 170.

Religious and other societies, 170.
clerks to keep record of meetings, 170.

duties of trustees, 171.
election of officers, rules, &c., 171.
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INCORPORATIONS— Continued.
renewal of organization, 171.

Cemetekies, 171.
certified statement to be filed, with whom, 172.

powers of trustees, 172.

who may make rules, 172.

land exempt from execution, 173.

burial lots, 173.

plat of cemetery to bo recorded, 173.

penalty for destroying or defacing any tomb, monument

&c, 174.
cemetery net subject to sale on execution, 174.

General provisions.
companies may accept of the provisions of this act, 174.

notice by publication, 174.

how stock to be employed, 175.

amount of stock may be reduced, 175.

extension of time, 175.

officers must be residents of the territory, 175.

when corporation may alienate or mortgage real estate,

176.

in case of dissolution and expiiation of charter, 176.

when actions against corporations not abated, 177.

judgment on execution, 177.

disposition of real estate on dissolution of company, 177.

trustees may be sued, 177.

dissolved corporation may prosecute suit, 178.

judgments or decrees for or against, 178.

writs of error, 178.

construction of this chapter, 179.

Railroad companies, 179.
what number necessary to constitute a railroad company,

179.

must deposit certificate with secretary of the territory,

179.

powers of company, 179.

division of stock, 180.

payment of installments, 180.
collection of installments, 180.
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INCORPOKATIONS— Continued.

may increase amount of stock, 181.

opening of subscription books, 181.

rights of corporation, 182.

occupying public roads, 183.

borrowing money, 184.

of purchasing bonds, 184.

crossing public highways, 184.

must establish an office, 184.

when company to report to territorial auditor, 185.

when companies may consolidate, 185.

how to consolidate, 18G.

duplicate of agreement to be filed with the secretary of

the territory, 186.

property when deemed vested, 187.

duties of such consolidated company, 187.

when one company may aid another, 188.

damages to be paid for forcible entry upon private lands*'

188.

in case of refusal of right of way by owner of land, 189.

upon refusal of commissioners, 190.

laying the road through the lands of a non-resident, 190.

corporation may raise or lower highway, 190.

penalty for neglecting to ring bell, &c., 191.

road may pass over school land, 191.

passengeis to pay fare, 191.

penalty for intoxication, 191.

penalty for injuring property of railroad, 192.

when company not liable for injury, 192.

company liable as common carriers, 192.

when stockholders personally liable, 193.

power of road to cross other roads, 193.

power to connect with other roads, 193.

rights of extension, 193. .

power to mortgage and execute deeds, 194.

mortgage upon road, &c., how considered, 195.

mortgage, what to cover, 195.

mortgages and deeds to be recorded, 19S.

trains to run, when, 195.
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INCORPORATIONS— Continued.
refusal to transport passengers and baggage, penalty for
196.

Corporations, 196.
their powers, 196.

powers to vest, how, 196,

articles of incorporation, when to be adopted, 196.

where to be filed, 197.

articles of incorporation, what to fix, 197.

when corporation to organize, 197.

notice by publication, 197.

what notice to contain, 197.

when corporation to commence business, 197.

corporation, bow dissolved, 197.

when notice to be given, 198.

how lands to be conveyed, 198.

members may be sued by each other, 198.

penalty for non-compliance with the provision of this sub

division, 198.

penalty for fraud, 198.

what deemed a violation of the provisions of this subdi

vision, 199.

what to cause a forfeiture of charter, 199.

what no evidence against a legal action, 199.

county clerk to mean register of deeds, 199.

wben act to take effect, 199.

JAILS.
an act authorising the county commissioners of the several

counties of this territory to build a jail, 200.

preliminary proceedings, 200.

opening of polls, 200.

sealed proposals, 200.

awarding contract, 201.

contractor to give bond, 201.

expenses of building jails, 201.

county commissioners to levy tax, 202.

when inspector not to be appointed, 202.

where jail to be built, 202.
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JUDICIAL DISTRICTS.

an act constituting certain counties a part of the second

judicial district, and providing for terms of the court

therein, 203.

•what attached to second judicial district, 203.

epecial terms, 203.

general terms, 203.

judge to give notice of special term, 203.

judge to appoint a clerk, 204.

county commissioners to levy tax for what purpose, 204.

per diem of judge, 204.

transmission of cases pending in Yankton county, 204.

construction of this act, 204.

when act to take effect, 204.

JURORS.

an act relating to the challenge of jurors in civil and crim

inal cases, 205.

cause of challenge, 205.

number of jurors, 205.

number of challenges in civil cases, 205.

jurors to take oath, 205.

number of challenges in civil cases, 205.

number of challenges of attorney, 206.

conflicting acts repealed, 206.

when act to take effect, 206.

an act relating to grand and petit jurors of the district

courts, 206.

who competent to serve as jurors, 206.

selecting jurors, 206.

summoning jurors, 207.

list of jurors to be preserved, 207.

who to summon jury, 207.
serving of summons, 208.
when jurors to appear, 208.

non-appearance of jury, 208.
when petit jury is exhausted by challenges, 208.
no person to serve a second time, till when, 208.
who to make returns, 208.
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JURORS— Continued.
penalty for contempt, 208.

compensation of jurors, 209.
certain acts repealed, 209.

when to take effect, 209.

LIBRARY.
an act to provide for catalogueing the territorial library,
and to compensate the librarian, 209.

.who authorized to appoint librarian, 210.

money appropriated, 210.

when to take effect, 210.

MECHANICS LIENS.
an act to enforce mechanics liens on buildings, 210.
on what leins may be had, 210,
provisions of this act, how far to extend, 211,
written notice to be served on whom, 211.
steps necessary to procure liens, 211.

when liens may be taken, 211.

parties to actions on liens, 211.

how claimants to be paid, 212.

defendants to file written undertaking, 212.
certain repealed, 212.

MINES AND MINING.
an act concerning mines and mining, 212.
8ize of claims, 212.

persons to make known their discoveries, 213.
notice of diseovery to be recorded, 213.
when notice to be filed, 213.

necessary steps to acquire title to claim, 213.

mill privileges, &c, 214.
when notice to be filed with register of deeds, 214.
by-laws, by whom made, 214.
claims, how transferred,. 215.

OATHS.
an act in relation to the forms of certain oathe, 215-
oath for witnesses, 215.

oath for interpreters, 215.
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OATHS— Continued.

oath for attorneys and officers, 216.

oath for officers taking charge of a jury, 216.
oath for officer attending grand jury, 217.
oath for legislative assembly, 217.

other oaths, and affirmation, 217.

OFFICIAL ACTS LEGALIZED.

an act to legalize the acts of certain clerk of the 1st judi
cial district, 218.

acknowledgments legalized, 218.

deeds, &c., declared recorded, 218.

what acknowledgments declared lawful, 218.

conflicting acts repealed, 219.

when to take effect, 219.

an act to legalize certain acts and proceedings of the city

clerk, of the city of cheyenne, and the register of deeds

of the county of laramie, 219.

what acts legalized, 219.

when to take effect, 219.

RECOVERY OF PROPERTY.

an act for the recovery of property removed by high wa
ter, 220.

manner of recovering property, 220.

arbitrators to take oath, 220.

claimant of property to give notice, 220.

what not trespass, 220.

conflicting acts repealed, 221.

when to take effect, 221.

REPEALS.

an act to repeal certain sections of an act entitled, "an act
relative to county surveyors, approved january 8,
1866, 221.

what sections repealed, 221.

when to take effect, 221.
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*nact to create the ninth representative district, 222.
boundaries, 222.

when to take effect, 222.

ROAD SUPERVISORS.

an act relating to road supervisors, 228.
counties, how divided, 223.

election of road supervisors, 223.
board of county commissioners to fill vacancies, 223.
who to make out list of non-residents, 223.
who to perform labor on road, 224.
when work to be performed, 224.
county commissioners to levy tax, 224.

how money to be expended, 224.
who to make report, 225.

penalty for refusal to qualify, 225.
certain sections repealed, 225.

when to take effect, 225.

SALE OF LIQUORS.
an act to regulate the sale of spirituous liquors, and for
other purposes, 22G.

license, amount necessary to be paid for, 226.

issuing of license, 226.
license may be revoked, £27.
penalty for selling liquor without license, 227.
property liable for fines, 227.
who to make complaint, 227.
list of licenses to bo furnished to court, 228.
grand jury to return bill of indictment, 228.
certain laws repealed, 228.

when to take effect, 228.

SETTLERS.

an act relating to settlers on land without legal right there
to, 228.

what necessary to remove unlawful settlers, 229.
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SETTLERS— Continued.

execution of writ, 229.

•who deemed guilty of misdemeanor, 229.

when judge to issue warrant, 229.

justice to certify proceedings to district court, 230.

proceedings to be verified, 230.

SCHOOLS.

an act to provide common schools for the territory of da

kota, 230.

superintendent of public instruction, 230.

superintendent to take oath, 231.

his duties, 231.

compensation, &c., 231.

teachers institutes, 232.

superintendent to take oath and give bond, 233.

judge of probate, what to do, 234..

superintendent, further duties of, 234.

when to deliver up books to successor, 235.

county commissioners to fill vacancies, 235.

county superintendent, report of, 236.

powers of electors at school meeting, 236.

who entitled to vote at such meeting, 237.'

challenging voters, 237.

when district considered as organized, 237.

district officers, 238.

school districts, bodies corporate, 238.

annual school meetings, when held, 238.

district board to post notices, 238.

who to determine length of term, 239.

duties of director, 239.

clerk to record acts of district board, 239,

who to be clerk of district meeting, 239.

to give notice of meeting by posting bills, 240.

who to draw order on treasurers, 240.

to make report to county superintendent, 240.

what report to contain, 240.

in case of a district that shall lie partly in two or more

counties, 241.

20
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SCHOOLS— Continued.
treasurer to give bond, 241.
duties of treasurer, 242.
forfeiture of bond, 242.
duties of district board, 242.
their powers, &c, 243.
district school under this act, to whom free, 248.
branches to be taught, 243.

vacancy in district board how filled, 243.
amount of tax to be raised, 243_
manner of raising taxes, 244.
on what kind of property to be raised, 244.
what tax list to contain, 244.
when district board to apportion taxes, 244.
co ection of taxes, 245.
force of warrant for collection of taxes, 245.
correction of tax list, 246.
payment of tax, by whom, 246
who to make out list of taxable property for district, 24o .
graded schools, 246.

powers of board of directors, 246.
funds of union district, 247.
for what purpose union district may levy tax, 247.
who to make report, 247.

duty of district treasurer, 247.
when teacher to make report to district board, 24o.
penalty for clerk signing false report, 248.
district officer neglecting to deliver up books &c, to his
successor, penalty for, 248.
in case of judgment against school district, 248.
in -what cases justices of the peace to have jurisdic*
tion, 248.

compensation of district officers, 249.
penalty for district officers refusing to qualify, 249,
fines and penalties, how collected, 249.

in case of money being donated to school district, 248.

Forms, 249.

first school district meeting, 249.
order on district treasurer, 250-
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SCHOOLS— Conti ued.

annual district meeting, 250.

bond of district treasurer, 250.

warrant for collection of district tax, 251.

vouchers, 251.

contract between district and teacher, 251.

annual report of district treasurer 252.

report of district clerk to county superintendent, 252.

teachers certificate, 253.

deed of school property, 253.

certain acts repealed, 254.

when to take effect, 255.

SUFFRAGE.

an act to stike the word "white" out of the election laws of

this territory, 255.

election law amended, 255.

when to take effect, 255.

SUPREME COURT.

an act to provide for the meeting of the supreme court, 256

when court to meet, 256.

TAXABLE LANDS.

an act defining lands subject to taxation, 256,

what lands to taxed, 256.

Towns, see incorporations.

TOWNSHIPS.

an act to divide the county of Union into townships and

to provide for the election of certain officers there

in, 257.

big sioux township, 257.

jefferson township, 257.

brule township, 258.

sioux valley township, 258.

county commissioners, 1258.
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TOWNSHIPS— Continued.

justices of the peace, constable, &c, 258,
road supervisors, 258.

failure of officers to qualify, penalty for, 258.
duties of the assessor, 258.
neglect of assessor to discharge his duties, penalty for,259.
how act to be construed, 259.

assessor to take oath and give bond, 259.

county commissioners to fill vacancies, 259.
act repealed, 259,

TOWNSITES.

an act in relation to townsites entered as such under the
act of congress, approved, march 2, 1867, 260.
plotting of townsite, 260.

meeting of occupants, 260.

proceedings of meeting. 261.
commissioners, what to investigate, 261.
decision ts be in writing. 261.

who may take an appe l, 261.

who make deed, 262.

appeal maybe taken to supreme court, 262.

power of commissioners, 262.
who to make estimate of expenses, 262.

vacant lots, 262.

sale of vacant lots, 263.
what to constitute decision of commissioners, 26S.

compensation of commissioners, 263.
judge of probate how considered, 263.
acts legalized, 263.
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PRIVATE LAWS.

CHANGE OF NAME.

an act to change the name of Milo K. Linedolph, 265.
change of name, 265.

an act to change the name of Grinder Gunderson, 265-.

change of name, 265.

CITIZENSHIP.

an act to confer the rights of citizenship on John, Charles,
and Alexander Cordier, minor children of J. Victor Cor-
dier, 266.

when to become citizen, 266.

when to take effect, 266.

an act conferring the rights of citizenship on certain half-
breeds in Dakota territory, 266.

rights of citizenship conferred, 267.

when to take effect, 267.

YANKTON COUNTY.

an act to legalize the assessment and collection of the tax-.

es of Yankton county for the year 1867, and for other

purposes, 267.

taxes legalized, 267.

time extended, 268.

when to take effect, 268.
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Memorials and Resolutions.

ARMORY:

certain officers authorized to build an armory, 269.

ENROLLING CLERK.

appropri on for enrolling clerk, 270.

CAPITOL BUILDING.

a memorial to congress praying for an appropriation to
erect a capitol building in Dakota territory, 270.
asking an appropriation to erect a capitol building, 270.

CODIFICATION OE LAWS.

a memorial to congress asking for an appropriation to
codify the laws of Dakota territory, 272.
asking for an appropriation to codify the laws, 272.

GRANT OF LANDS.

a memorial to the congress of the united states, praying
for a grant of land to the minnesota and missouri river
railroad company, to aid in the construction of a rail
road from the minnesota state line to the missouri river,
at yankton, dakota territory, 273.

asking grant of lands for railroad purposes, 273.
asking a grant of lands for railroad purposes, 274.
a memorial to the congress of the united states, praying
for a grant of land to aid in the construction of a rail
road from sioux city, iowa, to the mouth of the big shey-
cnne river, in dakota territory, 274,
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GRANT OF LANDS— Continued.

asking a grant of lands for railroad purposes, 274*

asking a grant of lands for railroad purposes, 275.

INDIANS.'

memorial and joint resolution of the legislative assembly
of the territory of dakota relative to indian affairs in

dakota territory, 275.

relative to indian affairs, 276.

relative to indian affairs, 277.

relative to indian affairs, 278.

relative to indian affairs, 279.

a memorial to the president of the united states relative

to the removal of the pembina band of chippewa in-
dians, 279.

relative to the removal of certain indians, 279.

relative to the removal of certain indians, 280.

LAND OFFICE.

a memorial to congress relative to a U. S. land office in the

red river valley, 280.

relative to land office in the red river valley, 280.

relative to land office in the red river valley, 281.

MAILS.

a memorial to congress praying for the establishment of a

mail roatc from fort totten tost, joseph, d. t., 282.

for a mail route from fort totten to st. joseph, 282.

a memorial to the hon. Alexander Randall, post master gen
eral, IT. S. praying that the mail service on route no.

13801, from sious city, iowa, to fort randall, dakota

territory, be increased, 283.
for daily mail service, 283.

a memorial to congress praying for Jhe establishment of a
mail route, from fort randall to fort rice, in dakota ter

ritory, 283.

for a mail route from fort randall to fort rice, 284.
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MAILS—Continued.

a memorial to the post master general praying for the es*
tablishmcnt of a^mail route, from| fort bridger, in utah
territory, to south pass city, dakota territory, 284.
for a mail route from fort hridger to south pass city, 284.

MILITARY POST.

a memorial to the secretary of war, praying for the con
struction of a military post in the red river valley under
the appropriation of march 2, 1861, 285.
for a military post in the red river valley, 285.

NEW TERRITORY.

a memorial to congress asking for the organization of a
new territory out of the southern portion of dakota, 286.
for a new territory, 286.
for a new territory, 287.

SUPERINTENDENT OF WAGON ROAD.

a memorial to the secretary of the interior, asking or the

appointment of hon. Horace J. Austin, as superintendent
•of the big cheyenne wagon road, 288.

for a superintendent of the cheyenne wagon road, 288.

SURVEY OF LANDS.

a memorial to congress relative to the survey of public
lands on or near the red river of the north, 289.

for a survey of lands on reel river, 289.
for a survey of lands on red river, 290.

WAGON ROAD.

a memorial to congress praying for an appropriation to

construct a wagon road from fort abercrombie down the

red river of the north, 291.

for a wagon road on red river, 291.
for a wagon road on red river, 292.

21*



On page 214, chapter XX I, section 5 of act entitledact concerning Mines and Mining, in first proviso coin-
mencing in fpurtli_Une^.leave out the words, " and who ham
comp1' -d with the general ir orporathm law of the Territory."

In chapter VI page 124, ection 2, 13th line,.nndei- head
of Justices of the P~ac n place ot JV: J. Bond." ad *'v¥. 0.
Browne."

1 LS- I .ionof i2, Secretary
post i;

Niivv TP .TOJ'
memo

ew
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